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FOREWORD

In the past the subject of damages in international law has received 
in no instance that comprehensive study which a subject of its com
plexity and importance deserves, particularly when it is considered 
that international claims for damages amounting to many millions of 
dollars are passed upon each year by foreign offices and international 
tribunals.

At no time in the history of the United States, if not in all history, 
has there been brought together such a wealth of useful material as is 
presented in this treatise, wherein the primary emphasis is placed upon 
the measurement of damages in international claims as distinguished 
from the general responsibility giving rise to such claims. The 
subject-matter and the arrangement of the present work are both 
unique and practical.

The work is more than a compilation; it is a serious study, in step 
with present-day legal thought, of the so-called legal processes in a 
field where diverse and faulty methods abound. Without constant 
and wearying emphasis on this aspect of the cases—without undue 
criticism of the methods frequently revealed—the author has held 
the mirror up to the legal processes by which damages are measured 
and international claims are decided. Although the lack of science 
in our law is thus developed, the limitations of the methods are left, 
in the main, to be discerned by the reader who is interested in this 
phase of international jurisprudence. This has been done in order 
that the practical value of the work might not be impaired.

To the knowledge of the undersigned, the treatise falls far short of 
evidencing the amount of work involved in its preparation and the 
tireless energy with which the subject has been pursued. The author 
has made her work available to the Government with no thought of 
any remuneration. Perhaps she will be rewarded in some small 
measure by our assurance that the work is monumental and that it 
will be of inestimable value to lawyers, jurists, and claimants alike, 
who are concerned with the adjustment of international claims.

Green H. Hackworth
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PREFACE

The extreme dearth of collated material on the subject of the meth
ods and theories of measuring damages in international cases is well 
known to the international lawyer. In two of the foremost treatises 
on the general subject of international law, for instance, one foot
note and three pages, respectively, are devoted to the subject of 
damages, as such. There have been correspondingly few articles 
in the legal periodicals relative to the decisions on damages. Com
pensation for damages formed the subject-matter of bases nos. 19 
and 29 of the Bases of Discussion of the Committee on the Responsi
bility of States for Damage caused in their Territory to the Person 
or Property of Foreigners, at the Conference for the Codification of 
International Law held at The Hague in 1930. That committee 
decided that on the question of the measure of damages there had not 
been a sufficient crystallization of principles to warrant codification.1

In presenting this study of the methods and theories adopted at 
various times in measuring the amount of damage for which a state 
is liable in particular circumstances, the aim has been to present a 
useful treatise. The cases discussed or referred to in the text, while 
not all-inclusive, are representative of the cases settled diplomatically 
and of those settled by international arbitration. A certain amount 
of attention has been given to settlements arranged informally through 
good offices and to decisions of domestic commissions. The limita
tions of these settlements or decisions as precedents in international 
law should be borne in mind. It is thought, however, that the meth
ods of estimating damages adopted in these cases may prove to be 
exceedingly interesting, if not of considerable assistance, to those 
solving similar problems. A large number of the cases presented 
have been settled since 1900. A considerable portion of the material 
is collected and published for the first time.

The study does not purport to be a handbook; it is not intended 
to present ready-made solutions for the highly complicated problems 
involved in the measurement of damages. Rather, the cases are 
indicative of how reasonable men have measured damages in a variety 
of circumstances. It is hoped that the material may present valuable 
suggestions for use in the determination of the amount of damages to

1 Acts of the Conference for the Codification of International Law held at The 
Hague from March 13th to April 12th, 1930, vol. IV, Minutes of the Third Com
mittee (League of Nations pub. no. C.351(c).M.145(c).1930. V), pp. 129, 234.
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VI PREFACE

be asked or allowed in these and numerous other types of cases. 
Little more can be hoped for, as there has been, and necessarily will 
be, an infinite variety of questions arising in connection with the 
subject. Liberal quotation from the correspondence and decisions 
has been made. In some cases this has been done in order to make 
practically the whole of the decision in the case more easily available 
in printed form; and, in others, in order to present a more complete 
picture of the explanation of the amounts allowed, which is at times 
closely interwoven with the discussion of the responsibility of the 
state. Items of damage involved, together with the relative weight 
attached to such items, have been sought and, when discovered, 
presented to the reader. Arbitrators, foreign offices, and writers, 
alike, often fail to distinguish between reasons for an award and 
reasons for the amount of the award. The term “damage” is gen
erally used herein in its broad sense and includes indemnity for loss, 
injury, costs, etc.

The author gratefully acknowledges the financial assistance— 
through a fellowship granted in 1927—of the Carnegie Endowment 
for International Peace. She also takes pleasure in acknowledging 
her indebtedness to Dr. Edwin M. Borchard, of the Yale School of 
Law, for having prompted the study of this subject and for his sug
gestions in the initial stages of the work, as well as her indebtedness 
to Mr. Green H. Hackworth, Legal Adviser of the Department of 
State, for his encouragement and invaluable assistance in reading the 
manuscript.

It should be added that the views expressed herein are not to be 
regarded as the official views of the Department of State, except as 
those views are expressed in quotations or are otherwise specifically 
attributed to the Department.

M. M. W.
Washington, D. C., July 1, 1986.
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BASES OF DAMAGES
THE SETTLEMENT OF CLAIMS

A study of the methods adopted in the measurement of damages 
in international settlements and decisions is of considerable practical 
importance. The problems involved present themselves for solution
(1) to foreign offices, or diplomatic officials who act under instruc
tions or subject to the approval of the governments they represent, 

# or special agents who are authorized to settle particular 
importance claims; (2) to arbitral tribunals; and (3) to attorneys and 

individual claimants faced with the problem of procuring 
a settlement of their claims.

The method of settling claims by arbitration or so-called mixed 
commissions, has been employed from early times. In modern 

# times this method of settlement is frequently employed.1 
times’11** Under the terms of the treaty of peace of April 5, 1654 

closing the Dutch war of 1652-54, Great Britain and 
the Netherlands appointed a mixed commission to assess the damages 
suffered by merchants arising out of that war.2 At one time the 
French Cour de Cassation was consulted in an arbitral capacity, and 
this even when the Government of France was a party to the dispute. 
In 1879, for example, France and Nicaragua referred the dispute that 
arose between the two countries in 1874, when the French vessel 
Phare was searched for arms at Corinto, some weapons and ammuni
tion seized, and the master of the vessel imprisoned, to that court, 
which held that the Government of Nicaragua should pay 40,320 
francs of the total French claim for 75,000 francs, together with 
interest at twelve percent and costs.3

While usually those charged with the settlement of international 
claims are free to assess the damages to be paid without limitation 

as to the amount of the indemnity to be fixed, at times 
indemnity^ they have been expressly instructed to fix an indemnity 

within certain limits. Thus, in the case of the dispute 
between Great Britain and France in the Sergent Malamine inci
dent, referred to arbitration under the convention signed at Paris, 
April 3, 1901, the following provision was made:

Art. 1. The Arbitrator shall give a final decision:—

1 See appendix B for a list of international arbitrations and appendix A for 
suggestions for the preparation of claims (last volume).

2 Phillipson, Studies in International Law (London, 1908) 19.
* M&rignhac, Traitt thiorique et 'pratique de Varbitrage international (Paris, 

1895) 111; Louis Renault, “Un Litige international devant la Cour de Cassation 
de France” in XIII Revue de droit international et de legislation comparte (1881) 
22-43

3



4 CHAPTER I

(2) In regard to the amount of the indemnity for the loss of the “Sergent 
Malamine” to be paid by the British Government: this amount shall neither 
be less than 5,000 l. nor more than 8,000 l.4 5

The German-Mexican claims convention signed March 16, 1925 6 
contained a provision in article VII limiting the amount of damages 
that might be allowed in certain situations. That article read, in 
part, as follows:

For the purpose of determining the amount to be granted as compensation for 
material damage, the basis taken shall be the value given by the persons concerned 
to the fiscal authorities, except in very special cases deemed to be such by the 
Commission.

The amount of compensation for personal injuries shall not exceed the most 
ample indemnities granted by Germany in similar cases.6

Ordinarily indemnities are paid in terms of the money of one of the 
countries party to the dispute. Under early arbitrations and agree
ments of settlement the amount of the indemnity was at times 
ordered or agreed to be paid in kind. Thus, the agreement of 
friendship, commerce, etc., between Captain Bremer, R. N., of Her 

Majesty’s ship Tamar, and the Sheik of the Habr Owul 
h^kind11 Tribe of Soomalees, of the East Coast of Africa, signed 

at Berbera, February 6, 1827, contained a provision in 
article IV that “ 15,000 Spanish dollars, or produce to the same 
amount” should be paid by the Sheiks of the Habr Owul tribe as the 
agreed equivalent for the value of the British brig Marianne and her 
cargo plundered in the port of Berbera.7

After the rebellion in Syria in 1925-26 the Lebanese Government 
chose to reconstruct certain buildings destroyed in Rashaya, and other 
villages of the Lebanon, during the rebellion rather than make cash 
payment on the claims presented by aliens for such destruction.8

In more recent times arbitrators or governmental officials have also 
allowed indemnities supplemented by the granting of certain privileges 
on the part of the respondent state, or have awarded monetary indem
nities or certain privileges in the alternative.

On October 21, 1888 the American schooner William Jones, with a 
perishable cargo bound for Gonaives, Haiti, which had not been duly 
notified of a blockade of the port of Gonaives, was seized, not allowed 
to go to a port of her choice, ordered to Port au Prince, and detained 
there for twenty days. At the time of the seizure, although the captain 
had immediately shaped his course for Port au Prince, the vessel was 
taken in tow, and soldiers, who remained in charge, were put on board

4 XXIII Hertslet’s Commercial Treaties (1905) 465, 466.
5 52 League of Nations Treaty Series (1926) 93, no. 1251.
6 Ibid. 99, 101, translation.
7 XIII Hertslet’s Commercial Treaties (1877) 5.
8 See ms. Department of State, file no. 451.11An82/3.



BASES OF DAMAGES 5

the vessel while it was still at sea.9 On October 29, 1888 Secretary of 
State Bayard telegraphed the American Minister to protest immedi
ately.10 On November 16, 1888 Minister Thompson, in a despatch to 
the Secretary of State, reported that—
I have terminated the affair, having succeeded in proving to the authorities of 
this city that such ship was not legally notified of the blockade, because no 
notification was inscribed on her papers as law requires; that she was ordered 
to Port au Prince arbitrarily, for after the notification that a port is blockaded 
the ship should have been allowed to proceed to any other open port of her choice; 
that having been brought to this harbor notwithstanding my protests in the 

. premises, a guard was kept on board and the captain and crew
granted^1 treated as prisoners for some twenty days. Being ordered by

the Haytian gunboat Toussaint VOuverturey she proceeded to 
this harbor and accepted the treatment of a prisoner. I claimed damages to the 
amount of $10,000, and the ship is allowed to enter this port free of duties on her 
cargo and for her tonnage. In fact, in round numbers, the indemnity with these 
privileges amounts to about $20,000. I have paid over the sum of $10,000 to 
Captain Collins, who is the principal owner of the ship. I have his receipt in 
duplicate for the amount.12

Port privileges have frequently been secured in lieu of or supple
mental to indemnities. In the convention of October 22,1864 between 
Great Britain, France, the United States, the Netherlands, and the 
Tycoon of Japan, relative to the indemnity to be paid by Japan on 
account of the destruction of foreign vessels, beginning in June 1863, 
the stoppage of trade in the Straits of Simonoseki (frequently spelled 
Shimonoseki or Shimonasaki) by the Prince of Nagato, and the cost of 
sending the allied expedition to Simonoseki, the amount payable to 

the four powers was fixed at $3,000,000, this sum “to 
hi alternati^ade include all claims, of whatever nature, for past aggres

sions on the part of the Prince of Nagato, whether 
indemnities, ransom for Shimonasaki, or expenses entailed by the oper
ations of the allied squadrons”. By article III of the convention a 
provision was made that “if His Majesty the Tycoon wishes to offer 
in lieu of payment of the sum claimed, and as a material compensation 
for loss and injury sustained, the opening of Shimonasaki or some other 
eligible port in the Inland Sea, it shall be at the option of the said 
foreign Governments to accept the same, or insist on the payment of 
the indemnity in money under the conditions above stipulated.” 13 

The Japanese Government chose to make the money payment, and, 
in fact, paid $785,000.87 to the United States. This sum was returned 
to Japan, however, pursuant to an act of Congress of February 22, 
1883.14

9 1888 For. Rel. 932-960.
10 Ibid. 936.
11 All side notes appearing in this treatise are supplied by the author.
12 1888 For. Rel. 944.
18 XII Hertslet’s Commercial Treaties (1871) 597, 598.
14 22 Stat. 421. .
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In the recent case of the Trail Smelter (United States v. Canada) the 
matter of the drifting into the State of Washington of fumes from the 
smelter at Trail, British Columbia, Canada, with attendant injury 
to the property of nationals of the United States, was investigated and 
reported on by the International Joint Commission, United States and 
Canada, pursuant to article IX of the Boundary Waters Convention 
of January 11, 1909 between the United States and Great Britain.15

The Commission recommended in its report of February 28, 1931 
that the payment by the smelter company to the United States of 
$350,000 should settle all damages prior to January 1, 1932.16 It also 
made certain observations and recommendations with respect to 
means for abating the nuisance but left to the two Governments 

involved the determination of whether the company 
nuisance111 °* had taken the steps discussed and the efficacy of such 

steps. Finally, it suggested how future damages, if 
any, should be determined and settled.

The third paragraph of article IX of the Boundary Waters Con
vention of 1909, just referred to, contains the provision that the 
“ reports of the Commission shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and 
shall in no way have the character of an arbitral award.”17 Ac
cordingly, the findings and recommendations of the Commission 
are merely advisory in character and are not international awards in 
the sense that international arbitrations usually are. They do not 
purport to enunciate international law. However, as a type of 
procedure in international relations the reports and recommendations 
of the International Joint Commission are interesting. They sig
nalize a new development in the methods of settling international 
problems, particularly where a continuing injury exists.

WRONG COMMITTED BY THE RESPONDENT STATE 
POSITIVE ACTS OF AGENTS

The term “damages” in international law presupposes the exist
ence of an international claim based upon the wrongful act or omission 
of one state toward another state. This liability may arise through

15 III Treaties, Conventions, etc. (Redmond, 1923) 2607.
10 Department of State, Press Releases, March 7, 1931 (Weekly Issue No. 75, 

Publication No. 167) 164. See also vol. II, pp. 1413-1417.
17 III Treaties, Conventions, etc. (Redmond, 1923) 2612.



BASES OF DAMAGES 7

the violation of treaty obligations,18 or of other obligations imposed 
by international law upon members of the family of nations. The 
wrongful acts of the respondent state, which may be in the nature 
of positive acts or consist in the failure of the state to prevent the 
injury, or to apprehend or punish the wrong-doer, under certain 
circumstances, may be committed through the executive or adminis- 
E t* e admin ^ra^ve agencies>19 military,20 the police,21 or the 
istrative military" judicial authorities.22 In general, a state is directly 

’ “aal’police, or judici; 
authorities responsible for the acts of its higher officials coming 

within the scope of their authority; but if a local 
remedy is provided, resort to such remedy must ordinarily be had.

18 In the following cases, for example, states were held liable for the violation 
of obligations arising from treaties:

Charles Adrian Van Bokkelen (United States v. Haiti), 1884 For. Rel. 
306, 307, 320, 329, 330, 335; 1885 For. Rel. 474, 478, 481, 490, 492, 494, 
497, 498, 499, 507, 512, 513, 517, 521, 522, 529, 531, 534, 537, 542, 547, 
548; 1888 For. Rel. 984, 985, 987,988,1007 (a lower Haitian court, the Court of 
Cassation, and the Government of Haiti denied the claimant the benefit of a 
Haitian law permitting Haitians only to make an assignment for the benefit 
of creditors, contrary to articles 6 and 9 of the treaty of 1864 between the 
United States and Haiti; indemnity of $60,000 aUowed by Mr. Morse, referee 
selected to settle the case under the terms of the protocol of May 24, 1888).

John D. Metzger & Co. (United States v. Haiti), 1901 For. Rel. 262, 272
276; arbitrated pursuant to the protocol of October 18, 1899 and the sup
plemental protocol of June 30, 1900 (sale of personal property for nonpay
ment of certain license taxes levied under the law of October 24,1876 providing 
that foreigners should pay double the amount of tax imposed upon native 
workmen contrary to the treaty rights of Americans in Haiti; $5,000 allowed 
“in compensation for the goods” seized and sold, stated to be worth $1,200, 
and as “reparation for their seizure and sale in the manner herein found”)*

The Manouba (France v. Italy), Permanent Court of Arbitration, decided 
May 6, 1913, Scott, The Hague Court Reports (1916, Carnegie Endowment 
for International Peace) 342 (indemnity allowed for the illegal capture 
by Italy and convoy to Cagliari of the French vessel Manouba, in 1912, 
during the war between Italy and Turkey over Tripoli and Cyrenaica; 
capture and convoy alleged to have been contrary to article 2 of the Hague 
convention of October 18, 1907 relative to certain restrictions on captures 
in maritime warfare, and article 9 of the Geneva Convention of July 6,1906 for 
the amelioration of the condition of the wounded and sick in armies in the field).

19 By an exchange of notes dated February 1 and February 6, 1897, the 
Nicaraguan Government agreed to pay £2,400 to the British Government to be 
distributed by that Government to British subjects who had suffered injury to 
person or property during the disturbances in the Mosquito Reserve in 1894 
owing to the action of the Nicaraguan authorities. (XXV Hertslet’s Commercial 
Treaties (1910) 962-963.)

In the case of Ricardo L. Trumbull (Chile v. United States), a claim for $6,000 
was made by Trumbull, a Chilean citizen, for his services as an attorney rendered, 
as he alleged, at the request of the American Minister, William R. Roberts, in 
connection with the extradition of an American citizen from Chile in the year
1889. When the bill was presented to the Department of State, the Department,

[Footnote continued on p. 8.]
20 Footnote on pp. 8-11. 21 Footnote on pp. 12-13. 22 Footnote on pp. 13-14.
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A state is not responsible, however, for acts of its subordinate officials, 
unless the wrongful act was directed or approved,23 unless a denial 
of justice is suffered in the exhaustion of local remedies, or unless there 
was a failure to punish the criminal.
Footnote 19—Continued.
through the American Minister, informed Trumbull that the “Government of 
the United States assumed no responsibility in the premises.” The Chilean 
Claims Commission established pursuant to the convention of May 24, 1897, to 
which the claim was presented, allowed $3,000 to the claimant without explana
tion of the grounds of the award. (Perry’s Report (1901: unpaged), decision 
no. 7, docket 27.)

An automobile was requisitioned by the British Government from a British 
firm and not only used by the American Ambassador, David R. Francis, to whom 
gratuitous use was seemingly tendered by the British authorities, but also by the 
entire American staff of the American Military Mission at Archangel in 1918-19, 
after which the automobile was supposedly returned, but was, however, appar
ently lost. A claim for reimbursement for the use of the automobile was presented 
by the British Government. The sum of $500 was paid by the United States to 
that Government in settlement of the claim. (Becos Traders, Limited (Great 
Britain v. United States), ms. Department of State, file no. 311.415B77.)

A claim was presented to the Department of State on behalf of the Soctttt 
Nationale d}Affretements, frequently referred to as the Paris, Lyon & Mediter
ranean Railway Co. case (France v. United States), March 12, 1919, for com
pensation for the requisition by the United States Shipping Board on August 23, 
1917 of hull no. 169, then in the process of building in the United States, by the 
Oriental Navigation Company, for the Soci6t6 Nationale d’Affretements, which 
was operating a fleet of colliers for the Paris, Lyon & Mediterranean Railway 
Company (ibid. no. 411.51P21). This claim and the claim of the Algerian State 
Railway Company for requisitioning by the United States of three hulls, were 
settled together by the United States Shipping Board Emergency Fleet Corpora
tion, under the agreement of July 26, 1926, for the lump sum of $1,100,000 
(Shipping Board letter of July 26, 1926, see ibid. 411.51P21/12, enclosure).

20 (p. 7) In the case of G. L. Solis (United States v. Mexico), where claim was 
made for the value of cattle alleged to have been taken from the claimant’s ranch 
by the “de la Huerta revolutionary forces”, Mr. Nielsen, speaking for the Com
mission established pursuant to the convention of September 8, 1923, between the 
United States and Mexico, said:

It will be seen that in dealing with the question of responsibility for acts 
of insurgents two pertinent points have been stressed, namely, the capacity 
to give protection, and the disposition of authorities to employ proper, 
available measures to do so. Irrespective of the facts of any given case, 
the character and extent of an insurrectionary movement must be an impor
tant factor in relation to the question of power to give protection.

In the light of the general principles referred to above, the item of $535.00 
in the instant claim must clearly be rejected, in the absence of convincing 
evidence of neglect on the part of Mexican authorities. [Opinions of the 
Commissioners (1929) 48, 53, docket 3245.]

An interesting instance of what constitutes an “act of Government” as dis
tinguished from a “revolutionary act”, is found in the case of Ftlix Rohen (Ger
many v. Mexico), decided by the commission established under the terms of the 
convention of March 16, 1925. (Docket 52, unprinted.) In that case it appeared 
that F61ix Rohen lived in the city of Toluca in the year 1915. In the month of

23 Footnote on pp. 14-17,
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When a national of the claimant state is injured by a private 
individual of the respondent state no international injury or wrong
Footnote 20—Continued.
October of that year there met in Toluca the enemies of Venustiano Carranza, 
formed from the so-called “ Conventionista Government”, who put into circula
tion the bank notes known as “Dos Caras” or “ Revalidados” of the Conven- 
tionista Government of the state of Mexico and others.

The Conventionistas having been defeated on October 15 of that same year, 
the Carranza general, Alejo G. Gonz&lez, entered Toluca, second to the general 
in chief, Pablo Gonz&lez; and on the following day (October 16, 1915) all the 
Conventionista money was declared null and void, and it was absolutely pro
hibited to make any transaction whatever in the money in circulation which up 
to that time had existed in the said city. M. Cruchaga, President of the Claims 
Commission, said, when the claim came before him, that—

The Convention of March 16, 1925 has for its purpose the indemnifying 
pecuniarily for damages or losses which may have been suffered by German 
citizens by reason of revolutionary acts, as is stated in the Preamble, and in 
Article 4 it adds that “the losses or damages mentioned must have been 
caused during the revolutionary period from November 20, 1910 to May 31, 
1920, inclusive,” by the forces enumerated in the said Article. From this fact 
it is inferred that the act of General Gonzdlez in decreeing the nullity of the 
bills, after having taken the City of Toluca and defeated the revolutionary 
forces, is not either “a revolutionary act” nor “of the forces” provided for 
in the Convention, but merely an act of Government which had for its 
purpose the extending to the territory occupied the orders of the legitimate 
Government as to the monetary system established by the law, and it is 
unquestionable that acts of the Constitutional Government, in repressing the 
insurrection and re-establishing the legal regime in the territory of the 
Republic do not have the character of revolutionary acts, but are acts of 
Government and, consequently, excluded from the jurisdiction of this 
Commission. [Translation.]

Thus, the jurisdiction depended upon the revolutionary nature of the act. The 
imposition of one kind of currency and the prohibition of another kind was a 
governmental act committed by the forces in question.

The Claims Tribunal established by Great Britain and Chile under the terms 
of the convention of September 26, 1893, composed of M. Camille Janssen, ap
pointed by the King of the Belgians, President, Mr. Alfred St. John, British 
Arbitrator, and Senor Luis Aldunate, Chilean Arbitrator, allowed indemnity for 
losses of property through pillage by Government troops of Chile at Miramar in 
August 1891. (1896 For. Rel. 35.) Indemnities were also apparently allowed by
the same Commission for dead freight through vessel being prevented from 
loading and for losses from the breach of a charter party by the Government 
through inability to furnish cargo, because military forces had blown up the 
loading apparatus at Lobos de Afuera. (Ibid. 36-37.)

In the case of The American Electric and Manufactuirng Co. (United States v. 
Venezuela), the United States and Venezuelan Claims Commission, established 
under the protocol of February 17, 1903, held Venezuela responsible for the 
injury to and seizure of the claimant’s (a neutral’s) office and telephone apparatus 
during a revolution because of “previous and deliberate occupation by the Gov
ernment for the public benefit or as being essential for the success of military 
operations”, and not the mere “incidental and necessary consequences of a 
legitimate act of war”, Doctor Paiil, Commissioner, writing the decision (Morris’ 
Report (1904) 128, 131, docket 11).

[Footnote continued on p. 10.]
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is committed.24 Thus, where a claim was presented to the Depart
ment of State on June 3, 1920 for damages on account 
of injuries received by Louis Harris, an American 
citizen, as stevedore on board the S. S. Liege, which 
was owned by a subject of Belgium and chartered 

to the Belgian Relief Commission, the claim was properly rejected.

Injury by private 
individual not an 
international 
wrong

Footnote 20—Continued.
In the case of Frances Irene Roberts (United States v. Venezuela), settled by the 

American-Venezuelan Claims Commission of 1903, the Government of Venezuela 
was held responsible for acts of violence and pillage committed by regular soldiers 
directly under the command and in the presence of an officer of the Army, who 
in turn was acting under orders of the civil and military governor of the state 
(ibid., 142).

In the case of Jesus Navarro Tribolet, Robert Tribolet, Louise Tribolet Stanton, 
Eline Tribolet Clark, Edward Tribolet and Albert Tribolet, next of kin of Robert 
Tribolet, deceased (United States v. Mexico), decided under the convention of 
September 8, 1923 as extended, where Tribolet, an American national, had been 
executed without trial by Mexican armed forces accompanied by the comman
dant, Jacobo M6ndez, and where $12,000 was allowed by the General Claims 
Commission, it was held that Mexico was “ responsible for the damages caused 
by the acts of an official of the State which has resulted in injustice.” (Opinions 
of the Commissioners (1931) 68, 72, docket 1246.)

For other cases involving the acts of soldiers, see:
Loo Ching (United States v. China), ms. Department of State, file no. 

493.11L87 (claim for M$6,632.90, the value of personal property destroyed 
through the burning of Hsiakwan by Chinese soldiers on September 1, 1913, 
settled April 12, 1916 for M$4,000).

British American Tobacco Co. (United States v. China), ibid. 493.11/744, 
enclosure 1 (claim for indemnity for the value of property destroyed at 
Paoting, Taiyuan and Shi-chia Chuang by Chinese soldiers, in February 
and March 1912; compensation paid to the amount of 51,116.52 taels).

A. Carpentier, Ferdinand L. Leblanc (Belgium v. United States), ibid. 
411.55C22 (claim for infringement during the war by government officials 
of the Leblanc patent on hand grenades; settled in 1920 by the War Depart
ment by the payment of $50,000).

Mackenzie Memorial Hospital and the German American Hospital and Lau 
Ye-kun (Lu Yu-kuei), all of Tientsin (China v. United States), 1927-28, ibid. 
411.93 Mackenzie Memorial and German American Hospitals (claims for 
reimbursement for expenses for the medical treatment and care of Chinese 
nationals injured by motor vehicles of the United States Marine Corps; 
$70.50 paid to the Mackenzie Memorial Hospital in 1930 in settlement of 
claim (see First Deficiency Act, 1930, approved March 26, 1930, 46 Stat. 
114-115); $401.38 paid to the German American Hospital, July 3, 1930 
(act approved February 16, 1929, 45 Stat. 2257; H. R. 9979, Pub. No. 78, 
approved March 26, 1930, 46 Stat. 114r—115); and $100 paid to Lau Ye-kun 
for personal injuries sustained or suffered in a traffic accident, July 2, 1927, 
in Tientsin through the negligence of the driver of a motorcycle belonging to 
the United States Marine Corps (ibid.)

Francisco Castro (Chile v. United States), ms. Department of State, file no. 
311.254C27 (claim by a Chilean citizen for the loss of two small boats 
(pangas) at the hands of sailors from United States warships on the night of

24 Footnote on p. 18.
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It was found to be a claim based on the alleged negligence of a national 
of Belgium, and, accordingly, the remedy of the claimant was against 
such national rather than against the Government of Belgium.26
Footnote 20—Continued.

April 3, 1910, in the amount of $40 for each vessel lost and for loss of profits 
at the rate of $1.50 a day; settled October 22, 1913 by payment of $100, the 
amount claimant had offered to accept).

Edouard Bolle (Belgium v. United States), ibid. 411.55B63 (indemnity for 
personal injuries to the claimant occasioned when he was hit, May 3, 1919, 
by a motorcycle and side car operated by members of the United States 
Army, paid in November 1920, in the amount of 7,125 francs).

Witold Gay (Belgium v. United States), ibid. 411.55G25 (claim for $880 
for the killing of a horse (valued at $300), for the demolition of a carriage 
(valued at $300), and the funeral expenses ($80) of the claimants coach
man, killed March 18, 1920 by an enlisted chauffeur of the American Expe
ditionary Forces in Siberia, while driving a U. S. Army automobile; $250 
recommended by the War Department, which disallowed the item of $80 for 
the coachman’s funeral expenses as properly chargeable to the heirs of the 
deceased, paid by the Government of the United States in settlement of claim, 
July 11,1922, after that amount had been previously refused by the claimant).

Justyn Fedoryszyn (United States v. Poland), ibid. 360.C1121 Fedoryszyn, 
Justyn (indemnity of $4,000 paid in 1931 by the Government of Poland where 
Polish soldiers under the orders of a sublieutenant, seized and beat the claim
ant, an American national, in 1930).

Where officials cause injury to an alien at a time when they are not on official 
duty there is no liability on the part of the respondent state. The following 
cases are in point:

Mrs. Arthur Jones (United States and the Dominican Republic), ibid. 
439.11 Jones, Arthur, Mrs. (claim not pressed against the Dominican Repub
lic for the unofficial act of a cadet and officers who, on October 3, 1930, were 
riding near Santo Domingo in an automobile belonging to the Dominican Gov
ernment when an accident occurred in which the claimant’s husband was killed, 
the officers having been on an unofficial mission at the time of the accident).

Messrs. Frangois and Leopold Van Camp (Belgium v. United States), 
ibid. 411.55V27 (claim by Belgian subjects for indemnification for personal 
injuries received on July 24, 1924 at the hands of an enlisted United States 
marine serving on board the U. S. S. New York, then in Antwerp, rejected 
on the ground that the marine was on leave, that he had been tried and 
sentenced to prison, that he had served a portion of the sentence, that he 
had been given a valid pass by the Belgian Government for leaving the 
country, and that an appropriate expression of regret had been addressed 
to the Belgian Ambassador).

But see the claim of the estate of Wang Ehr-kd (China v. United States), ibid. 
411.93W18 (family presented claim for the death of a Chinese rickshaw coolie 
who was struck and fatally injured by a motor car, the property of the comman
dant of the American Legation guard, January 4, 1927, in Peking, while the car 
was being operated by two enlisted men of the guard, members of the United 
States Army who had misappropriated it; $875 U. S. (approximately $4,140 local 
currency) paid by check by the Government of the United States, August 13, 
1930, the proceeds to be handled in a certain agreed manner. H. R. 15279, 70th 
Cong., 2d sess., Pri. No. 362, approved February 16, 1929, 45 Stat. 2256; Second 
Deficiency Act, March 4, 1929, ibid. 1651).

25 Footnote on p. 18.



12 CHAPTER I

If, however, the respondent state knew or should have known that 
a crime might take place and failed to take the proper precautions to 
prevent the injury or, subsequent to the commission of the injury,

21 (p. 7) In the case of John E. Wheelock (United States v. Venezuela) it 
appeared that an American citizen was arrested on September 13,1879 by a colored 
civil officer of the Venezuelan Government, at the instance of an Italian who 
alleged that he had stolen $1,200 from him. The official title of the officer was 
that of “commissary”, combining in one person the dual functions of a magistrate 
and police constable. Tortuous and barbarous methods were used by this officer 
to wring a confession from Wheelock, who denied guilt. The officer committed 
him to jail, where he remained for three days before an investigation was made of 
his case. He was brought before the district judge, who honorably acquitted and 
discharged him with the personal assurance that “there was nothing whatever 
found against him, not even grounds for a suspicion of the offense with which 
he had been charged.” Representations were made immediately to the Govern
ment of Venezuela by the Government of the United States for the prosecution 
of Sotillo, the commissary, and for “some adequate reparation” to be paid the 
claimant. After several years’ delay, the apprehension of Sotillo was decreed 
by the tribunal of instruction, and a warrant was issued for the seizure of Sotillo’s 
property. In the meantime the latter had escaped. The United States alleged 
a denial of justice in the first hearings, wherein there was failure to indict Sotillo, 
delay, and lack of due diligence, and asked $10,000 indemnity. The claim was 
settled by the payment of $6,000 in 1885. (1880 For. Rel. 1028, 1031, 1037,
1039, 1041; 1883 For. Rel. 896, 900, 902, 906-908, 933; 1884 For. Rel. 575, 576, 
583, 592, 593, 597, 599, 602, 607, 609; 1885 For. Rel. 930, 932, 933, 934, 936-939.)

Claims were presented by citizens of the United States for indemnity for losses 
and injuries arising out of the Haitian insurrectionary movements and events 
occurring in Port au Prince, September 22-23, 1883. A number of these com
plaints were of injuries committed under the orders of or in the presence of officers 
of the Haitian Government and by soldiers and police. (1884 For. Rel. 311, 315, 
316, 325.) The sum of $10,000 American gold, or its equivalent, was paid by Haiti 
to Rev. C. W. Mossell, who claimed $60,000 for outrage, insult, assault, and mal
treatment to himself and wife, committed September 23, 1883. (Ibid. 316, 324, 
331; 1885 For. Rel. 493.) This part of the claim was settled diplomatically. 
Mossell and his wife, who four days later was in confinement, were driven from 
their home by a mob, including soldiers and members of the police, their property 
seized, and their home burned. A Mixed Commission, organized in 1885, con
sisting of two Haitians and two Americans, allowed $2,500 on MosselTs claim of 
$5,551.50 for losses of personal property. (Ibid. 500, 518-520, 526.)

On August 5,1902 a certain Doctor Shipley, an American citizen visiting Smyrna, 
was wantonly attacked within the city limits by a member of the Turkish police. 
He was knocked down, wounded, and robbed, while a second member of the police 
looked on and offered no assistance. Shipley’s assailant was afterward identified, 
and the authorities of Smyrna stated that the value of the property stolen from 
Shipley would be refunded to him but that nothing could be done by way of an 
apology from the commandant of the gendarmerie. The local authorities sent 
the sum of £T. 10.70, claimed by Shipley, to the American Consul at Smyrna, 
who declared he could not receive it before receiving an apology from the com
mandant of the gendarmerie. (1903 For. Rel. 733-734.) After repeating the 
demand for an apology the American Minister took the position that if the com
mandant of the gendarmerie at Smyrna was unfitted for his post, in that he had 
no control whatever over his subordinates, who seemed to conduct themselves in 
a reprehensible manner, it would seem justifiable to dismiss him and refill his 
post by someone capable of filling it, and in a note verbale to the Turkish Minister
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failed to take the proper steps to investigate the crime or to punish the 
person committing the wrong, then the respondent state failed in 
its duty toward the claimant state and its national, and is held re
sponsible to the latter state under international law. Moreover, as 
Footnote 21—Continued.
for Foreign Affairs stated that: “The fact of this legation merely requesting an 
apology from him is a sufficiently mild course to pursue, and one which, by bringing 
to the commandant some adequate idea of his negligence in his duties, may cause 
more effective measures to be taken by him in the future for the protection of peace
ful and harmless foreigners who are passing through his district.” Subsequently 
a complete and formal apology was given, and the claim was paid in full. (Ibid.)

22 (P* 7) In the case of Cotesworth & Powell (Great Britain v. Colombia), settled 
by arbitration, November 5, 1875, under the terms of the convention of December 
14, 1872, an award for the amount of $50,000 was made in favor of the claimants. 
In that case the judge at Barranquilla, one Clemente Salazar, had illegally and 
corruptly made decisions and rulings in the bankruptcy proceedings of the claim
ants’ debtors to the loss of the claimants. (2 Moore’s Arb. 2050.) Salazar 
escaped punishment or liability under the terms of the amnesty decrees of Colom
bia of 1860 and 1863. In an opinion written by Mr. Scruggs, United States 
Minister at Bogota, appointed Commissioner by the Government of Great Brit
ain, concurred in by General Salgar, appointed by the Colombian Government, 
it was said that—

As mere bad administration of justice is not, in itself, just ground for 
reparation, it becomes necessary to investigate separately, and one by one, 
each act alleged in evidence of the abuse of the judicial authority; acts 
alleged in proof of positive denials of justice; charges of undue delays in 
awarding justice; sentences and rulings of the courts contrary to the laws 
of the country; and other acts alleged in proof of notorious injustice.

Should these facts be clearly established, it must furthermore appear, in 
order to make the nation responsible, that the claimants exhausted every 
means of obtaining redress before the tribunals of the country; and that, all 
judicial recourse and appellate revision of unjust sentences being closed 
against them, they appeal as a last resort, through diplomatic channels, 
against the nation itself.

[Ibid. 2057.]
In the case of P. S. R. Hugo Farrington, a citizen of the United States, it ap

peared that the property of claimant’s aunt, Carmen Ungo de Rosalti, who died 
intestate in 1896 in Salvador, had been divided among her four lawful heirs, of 
which claimant was one. Included in the property allotted to the claimant was 
a mortgage for 15,000 pesos on some houses in San Salvador owned by one Alcides 
Enrique Graechen, a Belgian subject, resident in that city. The mortgage was 
dated December 23, 1895, for one year, and renewable for a second year, making 
December 23, 1897 the date of final expiration. The claimant endeavored to 
foreclose his mortgage. The Superior Court of Salvador sustained his claim for 
payment and decreed the foreclosure of the mortgage, but the Alcade of San 
Salvador illegally refused to recognize the order of the Superior Court of August 
14, 1899, to allow the receiver appointed by the Superior Court to take charge of 
the property. In 1899 Farrington asked that his claim be presented diplomati
cally as the refusal of the Alcade of San Salvador to act in compliance with the 
Superior Court’s order defeated his efforts to settle the matter locally. (MS. 
Department of State, 65 Despatches, Central America, no. 344, and enclosures.) 
On March 23, 1905 Minister Merry reported to the Department of State the 
settlement of Farrington’s case in full for $27,701.81 silver, including $15,000

[Footnote continued on p. 14.]



just indicated above, the mere injury by a national of the respondent 
Exhaustion of state i® not an international wrong if the claimant is 
local means of provided by the respondent state with adequate 
redress means of redressing the wrong.26 It is the denial of
justice—in this instance, through the nonexistence of a remedy for
Footnote 22—Continued.
with interest at ten percent, and certain deposits made by him before appealing 
to the Department of State. (1905 For. Rel. 702.)

There have been numerous instances where cases previously decided by the 
supreme court of a country have been referred later to international arbitration— 
not as to a court of appeal, but to test whether there has been an international 
wrong. Thus, the United States-British Arbitral Tribunal established under 
the terms of articles XII et seq. of the Treaty of Washington of May 8, 1871 had 
a large number of cases before it that had previously been decided as domestic 
cases by the Supreme Court of the United States. This international tribunal 
allowed damages in the following cases: The Barque Hiawatha (1862), 2 Black 
635, 4 Moore’s Arb. 3902; The Circassian (1864), 2 Wall. 135, 4 Moore’s Arb. 
3911; The Springbok (1866), 5 Wall. 1, 4 Moore’s Arb. 3928; The Sir William 
Peel (1866), 5 Wall. 517, 4 Moore’s Arb. 3935; The Science (1866), 5 Wall. 178,
4 Moore’s Arb. 3950. The tribunal disallowed damages in the following cases: 
The Peterhoff (1866), 5 Wall. 28, 4 Moore’s Arb. 3838; The Dashing Wave (1866),
5 Wall. 170, 4 Moore’s Arb. 3948; The Georgia (1868), 7 Wall. 32, 4 Moore’s 
Arb. 3957; The Thompson (1865), 3 Wall. 155, 3 Moore’s Arb. 3159; The Pearl 
(1866), 5 Wall. 574, 3 Moore’s Arb. 3159; The Adela (1867), 6 Wall. 266, 3 
Moore’s Arb. 3159.

23 (p. 8) In the Maal case (Netherlands v. Venezuela), where the claimant had 
been expelled from Venezuela when suspected of being a conspirator against the 
Government and working in the interest of revolutionists, Umpire Plumley of 
the Commission under the protocol of February 28, 1903 between the two Govern
ments, before whom the case was arbitrated, held that Venezuela’s international 
responsibility rested on the ground that certain officers against whose acts com
plaint was made were never reprimanded, punished, or dismissed. (Ralston’s 
Report (1904) 914.) In so holding, Umpire Plumley said:

. . . The umpire acquits the high authorities of the government from 
any other purpose or thought than the mere exclusion of one regarded 
dangerous to the welfare of the Government, but the acts of their subordi
nates in the line of their authority, however odious their acts may be, the 
Government must stand sponsor for. And since there is no proof or sug
gestion that those in discharge of this important duty of the Government of 
Venezuela have been reprimanded, punished or discharged, the only way in 
which there can be an expression of regret on the part of the Government 
and a discharge of its duty toward the subject of a sovereign and a friendly 
State is by making an indemnity therefor in the way of money compensa
tion. [Ibid. 916.]

Other cases involving the acts of subordinate officials are:
Ruden & Co. (United States v. Peru), Commission under the convention 

of December 4, 1868, 2 Moore’s Arb. 1653 (invasion, burning, and destruc
tion of claimant’s plantation “committed by armed forces under the com
mand of officers” and alleged complicity of local authorities in the attack on 
the plantation; “on all these grounds” Umpire Valenzuela allowed $7,099.18).

14 CHAPTER I

Footnote on pp. 18-24.
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the injured alien in the respondent state—to the alien in his effort to 
exhaust the local legal remedies that constitutes the international 
wrong committed by the respondent state. The respondent state
Footnote 23—Continued.

W. S. Shrigley (United States v. Chile), 4 Moore’s Arb. 3711, docket 4, 
Commission under the treaty of August 7, 1892 (Chile contended that 
claimant, a United States citizen whose house was occupied and property 
destroyed by troops of the Balmaceda Government under the command 
of officers during the civil war in Chile in 1891, must show that the property 
“was taken or destroyed by the Chilean army, acting under the orders of 
duly authorized officers, or that it was taken by the Chilean army under 
such circumstances that the officers of the army were bound in good faith 
to have prevented the pillage”, but the Commission unanimously held with 
reference to this contention that the following propositions could be accepted 
as correct:

(а) Neutral property taken for the use or service of armies by officers 
or functionaries thereunto authorized gives a right to the owner of the 
property to demand compensation from the government exercising 
such authority.

(б) Neutral property destroyed or taken by soldiers of a belligerent 
with authorization, or in presence of their officers or commanders, gives a 
right to compensation, whenever the fact can be proved that said 
officers or commanders had the means of preventing the outrage and 
did not make the necessary efforts to prevent it.

(c) Acts of simple marauding or pillage practised by soldiers absent 
from their regiments and from the close vigilance of their commanders 
do not affect the responsibility of governments. Such acts are consid
ered as common crimes, subject only to ordinary penalties.

[Ibid. 3712.])
Kunhardt & Co. (United States v. Venezuela), Ralston’s Report (1904) 63 

(destruction of claimant’s property by troops under the immediate command 
of their superior officer; $13,947 indemnity allowed by agreement of Com
missioners Bainbridge and Patil, Commissioner Bainbridge adopting the 
language of the Shrigley case, ante, “Neutral property taken or destroyed by 
soldiers of a belligerent with authorization, or in the presence of their officers 
or commanders, gives a right to compensation, whenever the fact can be 
proven that said officers or commanders had the means of preventing 
the outrage and did not make the necessary efforts to prevent it”, ibid. 69).

Giovanni Cervetti (Italy v. Venezuela), ibid. 658, 663 (indemnity allowed for 
property destroyed by Venezuelan troops under the command of a colonel).

Heirs of Jean Maninat (France v. Venezuela), French-Venezuelan Claims 
Commission under the protocol of 1902, Ralston’s Report (1906) 44, docket 3 
(Venezuelan Government held responsible in damages for death resulting from 
injuries suffered by a French national in the presence of a general of the 
Venezuelan army, the injury having been committed by subordinate officers 
without justifying reasons, and no reproof or punishment having been 
administered to the general or his officers, though the act was well known).

Annunziata Petrocelli (Italy v. Venezuela), Ralston’s Report (1904) 762 
(claimant compensated for so much of the damage to his house as was brought 
about by the use made of the house when the Government made it a special 
object of attack during a battle by entrenching Government troops before it).

The Zafiro (Great Britian v. United States), arbitrated under the special 
agreement of August 18, 1910, Nielsen’s Report (1926) 578, docket 39 

[Footnote continued on p. 16.]
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does not guarantee the nationals of the claimant state against injury
Denial of 'ustice nationals of the respondent state. It is, how

ever, responsible for its failure to afford the alien 
protection or redress; and when it affords protection or redress it is
Footnote 23—Continued.

(claims presented on behalf of British nationals whose property in Manila, 
Philippine Islands, was pillaged by the members of the crew of the Zafiro, a 
publicly owned American merchant vessel carrying an American naval 
officer and a few enlisted men, and manned by a Chinese crew on shore 
leave at the time the looting of the property occurred. In an opinion by 
A. Nerincx, President of the Tribunal, holding the United States liable in 
damages, it was stated that “To let this crew go ashore where these houses 
were, with no one in charge of them, at a time when plunder and pillage were 
certain . . . seems to us to have been highly culpable.” Ibid. 584.)

For a discussion of the “placement of risk” theory in connection with the 
acts of minor officials see Karl Strupp, Die volkerrechtliche Haftung des Staates, 
insbesondere bei Handlungen Privater (Kiel, 1927).

In the following cases indemnities were paid for injuries arising out of the 
negligence of officials:

In 1834 when a saluting gun of the American frigate United States was 
carelessly left shotted in the harbor of Toulon, France, and caused the death 
of two men and wounded four others on the French frigate Sujfren, the 
Government of the United States recognized that the injuries were caused by 
the remissness and neglect of its officers, and voluntarily provided, by an 
act of Congress approved June 28, 1834, for an indemnity by way of pension 
to the sufferers, as follows:

“Whereas certain French seamen were unfortunately killed and 
others wounded, by firing a salute from the American frigate United 
States in the harbour of Toulon, on the first day of May last, and 
whereas it is proper to manifest the sensibility, with which the disastrous 
accident is viewed by the government of the United States, therefore,

“. . . That the President of the United States be, and he hereby 
is authorized and empowered to enter into an arrangement with the 
government of France for the payment of an annual sum of twice the 
amount receivable by the navy pensioners of the same or a similar class 
to the wounded who survive, and to such relatives of those who were 
unhappily killed as aforesaid, as the President may deem it expedient to 
include in this provision, which said sum shall be paid on the earliest 
day practicable after the proposed arrangement shall be concluded, and 
on the same day in each year thereafter during the respective lives of the 
persons to whom granted.

“Sec. 2. And be it further enacted, That a sum of money sufficient to 
enable the President to carry the aforesaid arrangement into effect, 
be and the same is hereby appropriated, to be paid out of any money 
in the treasury not otherwise appropriated.”

[4 Stat. 701-702.]
Under the terms of an act of Congress approved February 26, 1889, 

$15,000 was appropriated to be distributed, in full settlement, among the 
families of Japanese subjects accidentally killed or injured by the explosion 
of shells from the United States steamer Omaha while it was engaged in 
target practice near the Island of Ikishima on March 4, 1887 (25 Stat. 699). 
It appeared that the accident was caused by the explosion of a shell which,
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internationally responsible only if there is a denial of that redress, 
unwarranted delay in the procedure, or a miscarriage in the adminis
tration of justice.
Footnote 23—Continued.

having been fired into a barren cliff on the Island of Ikishima and having 
failed to burst, was subsequently dug out of the sand by the natives and 
handled by them with fatal result. (1907 For. Rel. 399.)

In July 1906 Lieutenant Clarence England, U. S. Navy, was mortally 
wounded while on duty on the U. S. S. Chattanooga in the harbor of Chefoo, 
China. At the time of the injury the U. S. S. Chattanooga was under way, 
proceeding in the recognized highway channel. The wound resulting in the 
death of England was caused by a stray bullet from the French warship 
Depetit Thouars, engaged at that time in rifle practice, whose line of fire the 
American vessel was compelled to cross when passing out of the harbor. 
The Government of the United States asked for usome substantial repara
tion”. The French Government offered to pay 30,000 francs as a personal 
indemnity to the family of England, which sum was accepted. (Ibid. 
398-402.)

A claim was presented to the United States in 1920 for compensation to 
Mrs. Eugene Croisyt a French national, for the death of her husband, which 
occurred in 1910 when a tree that he was assisting in dislodging fell upon 
him while he was employed in work on the Panama Canal. No further 
indemnity was allowed in this case, as the claimant had already received 
$272.70, the full benefit of the compensation allowed under the provisions 
of the act of May 30, 1908. (MS. Department of State, file no. 411.5104=5.)

In the case of Mary Clerkin (Irish Free State v. United States) a claim for 
$140 for the loss of laoe destroyed by fire in an Appraiser’s Warehouse in 
New York in May 1909 was paid by the Government of the United States 
on June 14, 1928, pursuant to an act of Congress approved April 26 of that 
year (45 Stat. 1728, 70th Cong., 1st sess.; ms. Department of State, file no. 
411.41dC59).

In the case of Georges London (France v. United States) a claim for 
$17,395.59 for reimbursement for damage to the French S. S. Madeleine by 
the U. S. Army Transport Kerwood in Brest Roads on May 11, 1918 was 
presented to the Department of State in 1922 on behalf of the owner of the 
Madeleine, Georges L6ridon, a French citizen. (MS. Department of State, 
file no. 411.51L56.) The officers in charge of the Kerwood were solely at 
fault for the collision in passing too close to the Madeleine, and in misjudging 
the wind and tide; The claim was settled August 16, 1928 by the payment 
by the United States of $17,395.59 (£3550 2s. 5d.) (An Act To Authorize 
the payment of an indemnity to the Government of France, etc., May 14, 
1928, H. R. 9043, Pub. No. 381, 45 Stat. 512; Second Deficiency Act, May 
29, 1928, H. R. 13873, Pub. No. 563, ibid. 913; see, H. R. 11516, Report 
No. 992, 69th Cong., 1st sess., April 26, 1926.)

Charles Van den Bussche and G. C. W. Langenbergh, of Belgium, presented 
claims to the Department of State through the Belgian Foreign Office, in 
1926, for compensation for damage to the private yachts Samsuphy and 
Nirvana, of which they were the respective owners, a damage sustained when 
the yachts were in collision with the United States ship Isherwood on July 
6, 1926 in the harbor of Ostend. A claim was made for $102 for the former 
vessel and $105.06 for the latter. The claims were settled by payments of 
the respective amounts on July 27, 1928. (MS. Department of State, file 
no. 411.55Sa4.)
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The phrases “denial of justice”,27 “minimum standard of justice”, 
“due diligence”, “justice in re minime dubia”, “gross injustice”, 
“gross miscarriage of justice”, “palpable injustice”, “notorious

24 (p. 10) President Coolidge stated, however, in an address before the United 
Press Association in New York City on April 26, 1927 that “The person and 
property of a citizen are a part of the general domain of the nation, even when 
abroad.” (New York Times, April 26, 1927, p. 10.)

2« (p. 11) MS. Department of State, file no. 355.1154H24.
26 (p. 14) There is a difference between the application of the local remedy rule 

in a case where the law followed in the claimant’s case is illegal under international 
law, and where the law, while legal, has been misapplied. In the latter case the 
courts might correct the improper application of the law; in the former they 
cannot, as they are bound to follow the local law. Thus, Secretary of State 
Edmund Randolph, in an instruction of May 6, 1794 to John Jay, who was 
proceeding on a mission to negotiate a settlement of the neutrality claims of the 
United States, said:

. . . It cannot be doubted that the British ministry will insist that,
before we complain to them, their tribunals, in the last resort, must have 
refused justice. This is true in general; but peculiarities distinguish the 
present from past cases. Where error complained of consists solely in the 
misapplication of the law, it may be corrected by a superior court; but 
where the error consists in the law itself, it can be corrected only by the 
lawmaker, who, in this instance, was the King, or it must be compensated 
by the Government. [IY Moore’s Adj. (1931) 25.]

The question of the jurisdiction of the Commission organized by the United 
States and Great Britain under articles XII, et. seq., of the treaty of May 8, 
1871, in cases where the claimant had failed to prosecute an appeal from a prize 
court of original jurisdiction to the court of ultimate appellate jurisdiction, was 
raised by demurrer in several claims that came before that Commission and 
argued at length in the case of the British brig Napier and others.

In the Napier case the vessel was captured as prize in July 1862 by a United 
States war vessel near the mouth of the Cape Fear River, where is situated the 
port of Wilmington, North Carolina, then a blockaded port. The vessel had 
sailed from Turk’s Island, one of the Bahamas, with a cargo of salt, alleged to 
have been destined for the port of Beaufort, North Carolina, not then blockaded 
but in possession of the United States forces. She was taken by the captors to 
the port of Philadelphia and there libeled in the United States District Court 
for the Eastern District of Pennsylvania, on the charge of attempting and in
tending to violate the blockade of the port of Wilmington, or other blockaded 
port in the insurrectionary States, and was condemned by that court as lawful 
prize and sold under the decree of the court. The vessel belonged to the port of 
Yarmouth, Nova Scotia, and was owned by British subjects. No appeal ap
pears to have been taken from the decision of the District Court.

In the memorial presented to the 1871 Commission, it was urged that neither 
the vessel nor the cargo was liable to confiscation under the law of nations or the 
laws of the United States. The United States demurred, specifying among other 
grounds of demurrer, that—

the memorial does not show any appeal taken from the judgment of said 
court to the appellate tribunals of the United States having appellate juris
diction thereof; and does not show that the remedy of the claimants for 
their alleged grievance under the laws of the United States had been sought

27 Footnote on p. 24.
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injustice”, “manifest injustice”, “substantial denial of justice”, 
“positive denial of justice”, and the like, used in the decided cases 
as common expressions for denominating responsibility, are variants. 
It is not easy to forecast in every instance whether the government

Footnote 26—Continued.
or pursued to or in the judicial tribunal of the United States having ultimate 
appellate jurisdiction of the said matter.

On the argument on the demurrer, it was contended by the United States 
that, until the claimant had exhausted his remedy by appeal and found himself 
aggrieved by the judicial tribunal of last resort, he had no ground for a claim 
against the Government of the United States; that it was only in the event of 
final failure of justice, after pursuit of all the regular and ordinary means of 
redress, that the claimant would be entitled to the intervention of his govern
ment; that the litigant who stopped short of this and submitted to the judgment 
of an inferior tribunal, in effect conceded the correctness of the judgment; and 
the following authorities were cited: “Report of Mr. Murray, (afterwards Lord 
Mansfield,) 1753, upon the reprisals made by the King of Prussia upon the 
Silesian Loan; Wheaton’s History of the Law of Nations, pp. 210, 211; Wild- 
man’s Institutes, vol. 1, pp. 353, 354; Rutherforth’s Institutes, vol. 2, pp. 596
7-8-9; the Opinions of Dr. Nicholl and Mr. Pinkney in the case of the Betsey, 
before the commission under the seventh article of the treaty of 13th November, 
1794, between the United States and Great Britain. (Wheaton’s Life of Pinkney, 
pp. 193 to 276.)”

Great Britain, on the other hand, contended, on behalf of the claimants, that 
the doctrines of the publicists in regard to the necessity that an aggrieved party 
follow out his complete remedy in the appelate prize courts of the nation of 
whose acts he complained, applied only to the question of the grounds of war 
and reprisals and did not apply to the question of jurisdiction by an international 
tribunal, established by treaty, with the large powers and jurisdiction conferred 
by the treaty upon this commission; that under the treaty the commission had 
jurisdiction of all wrongful acts committed by the authorities of the United 
States upon the persons or property of British subjects; that the case of the 
claimant here was founded, not on an alleged denial of justice but on an act 
alleged to be in violation of the law of nations, to wit, the wrongful capture of 
the claimant’s vessel by the armed forces of the United States, from which the 
United States had benefited; and cited: “Dana’s Wheaton, §292; Grotius, 
book 3, c. 2, §§ 4, 5; Wildman, vol. 1, p. 197; the treaty between the United 
States and Great Britain of 1794, (8 Stat. at L., 121,) and the case of the bark 
Jones, before the commission under the convention of 1853 between the United 
States and Great Britain. (Report of the commission, p. 83.)”

The Commission held, in effect, according to Mr. Robert S. Hale, Agent and 
Counsel of the United States, that:

under the treaty, they had jurisdiction, notwithstanding the failure of the 
claimant to pursue his remedy by appeal to the court of last resort; but that 
such failure on his part would be considered conclusive against him, unless 
satisfactory reasons were given for the omission to appeal. It was there
upon unanimously ordered by the commission that the demurrers be over
ruled, but that the claimants in all the prize cases in which appeals had not 
been taken and pursued to the court of last resort, should file with the com
mission their reasons for such omissions or failures to take and prosecute 
such appeals.

[Footnote continued on p. 20.]
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officials involved, or the arbitral tribunals before which a case is 
heard, will decide that a case is or is not within the 

Duty to provide SCope of the meaning of such terms. The problem 
of security is not unlike the difficulties of defining the phrase

“due process of law”, as it is used in the Constitution 
of the United States. The difficulty rests in the nature of the judicial
Footnote 26—Continued.

Mr. Hale then described the cases in which the sufficiency of the reasons assigned 
for non-appeal were specifically passed upon by the Commission. He continued:

Subsequently the claimants in this [the Napier] case filed an affidavit, 
assigning as their reasons for not appealing from the decree of the district 
court the following:

“1st. Because it was universally known in Philadelphia at the time 
said decree passed that appeals from the prize courts there by the 
claimants were almost uniformly confirmed with costs. 2d. That 
public opinion there was in sympathy with such confirmations, under 
the suspicion that commercial men in this province (Nova Scotia) were 
in sympathy with the confederates. 3d. That the other owners of the 
Napier were not of pecuniary ability to procure the necessary sureties 
without much inconvenience, nor to sustain further heavy costs, and 
the burden of loss added to injury, especially as we had already expended 
nearly $500 in counsel fees, agency, and travelling expenses connected 
with this seizure.”

On the filing of these “reasons” the commission, without further argument, 
held them insufficient to excuse the want of appeal, and unanimously 
disallowed the claim. On the decision of the original question Mr. Com
missioner Frazer read an opinion which will be found in the appendix L 
[of Hale’s Report].

Under the order for claimants in cases in which no appeal had been taken 
to file their reasons for non-appeal, such reasons were filed and passed upon 
in the following cases:

John W. Carmalt, No. 89, claimant for part of the cargo of the ship Amelia, 
captured and condemned by the United States, alleged, as his excuse for 
non-appeal to the Supreme Court of the United States, that the claimant, 
being then within the State of South Carolina, then at war with the United 
States, was unable to communicate with counsel in Philadelphia, where the 
vessel was libelled, or to take any measures for prosecuting such appeal on 
account of the war then raging.

The commission (Mr. Commissioner Frazer dissenting) held these reasons 
sufficient; but subsequently, on the hearing on the merits, unanimously 
disallowed the claimant’s claim, it appearing that he was at the time of the 
alleged capture domiciled within the Confederate States, and his property, 
therefore, liable to capture on the high seas as enemy’s property.

In the case of the brig Ariel, R. M. Carson, claimant, No. 178, the reason 
assigned for non-appeal was that the claimant had never been aware, until 
the filing of the demurrer to his memorial before the commission, “that there 
could have been any appeal from the decision of the United States prize 
court that condemned the vessel and cargo.”

The commission unanimously disallowed the claim, on the ground of the 
insufficiency of this reason.

In the case of the schooner Argonaut, Joseph B. Heycock, administrator, 
No. 263, and Frederick Wm. Ruggles, No. 264, claimapts, the reasons for
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process, and not in any peculiar vagueness of international law. The 
decisions of arbitral tribunals or of government officials as to what is 
or is not a denial of justice, indicate, however, that states are under
Footnote 26—Continued.

non-appeal assigned were that the counsel consulted by the claimants advised 
them that there was no necessity for taking such appeal, unless they intended 
to commence a suit in a civil court for damages, and that such claims, arising 
during the war, would, without doubt, be ultimately made the subject of 
arbitration, on which advice the claimants acted, and so omitted to appeal.

The commission unanimously disallowed the claim on the ground of the 
insufficiency of the reasons.

In the case of the brig Sarah Starr and the schooner Aigburth, Cowlan 
Graveley, claimant, No. 292, the reasons assigned for non-appeal were that 
the claimant had become impoverished by his losses during the war, and the 
expense of prosecuting the claims in the prize-court of original jurisdiction, 
and was unable to incur further expense; and also that he was advised that 
in the excited state of the country, and in view of the tenor of other decisions 
of the Supreme Court of the United States, he would not be likely to obtain 
impartial justice by such appeal.

The commission unanimously disallowed the claim for insufficiency of the 
reasons.

In the case of the schooner Prince Leopold, Henry A. McLeod, claimant, 
No. 306, the claimant assigned as reasons for his failure to appeal, his poverty 
and consequent inability to meet the drafts of his proctor and counsel in New 
York, and his expectation that his proctor would prosecute the appeal at his 
own expense, of the failure of which expectation he was not advised in season 
to secure the services of another lawyer on those terms.

The commission unanimously held the reasons insufficient, and disallowed 
the claim.

In the case of the M. S. Perry, otherwise known as the “Salvor,” John 
McLennan, claimant, No. 370, the claimant alleged as reasons for non
appeal that the case of the vessel was hurried through the prize-court so 
rapidly that he, residing in Havana, had no opportunity to interpose any 
claim or defense; that he was advised by letter from Lord Lyons, Her 
Majesty's minister at Washington, that he would have full opportunity to 
defend, but that subsequently it appeared that the vessel and cargo had 
been condemned and sold some days before this letter was written, and that, 
though he attempted by correspondence to secure a defence of his rights, 
all such efforts proved futile and unavailing.

The commission accepted these reasons as sufficient, Mr. Commissioner 
Frazer dissenting, and directed the case to be heard on its merits. On final 
hearing the claim was disallowed, . . .

In the case of the ship Will-o'-the-wisp, J. G. A. Creighton and others, 
claimants, No. 378, the reasons assigned for non-appeal were, in substance, 
that they did not know the case was appealable, and that they supposed 
that their proper appeal was to their own government.

The reasons were held insufficient, and the claim disallowed, Mr. Commis
sioner Gurney dissenting.

In the case of the brig Minnie, Wm. H. Fisher, claimant, No. 379, the 
reasons for non-appeal were substantially the same as alleged in the case of 
the Ariel, No. 178, supra.

The commission unanimously disallowed the claim for the insufficiency 
of the reasons.

[Footnote continued on p. 22.]
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an obligation to provide a certain minimum degree of security to the 
person and property of the alien within its boundaries or to the 
claimant state’s property, as the case may be.
Footnote 26—Continued.

In the case of the schooner Adelso, Henry Horton, claimant, No. 437, the 
claimant assigned as his reasons for non-appeal, his poverty and his appre
hensions of danger of investing more money in law expenses.

The commission unanimously adjudged the reasons insufficient, and 
disallowed the olaim.

[Hale’s Report (1874) 88, 89, 90-92.]
In the Crichfield case, or claim of The United States and Venezuela Company 

(United States v. Venezuela), claimant held a concession for an asphalt mine in 
Venezuela and certain other rights to enable it to work the mine. According to 
the terms of the concession the owners were to be exempt from certain taxes, a 
provision which was violated by the Venezuelan Government. (1908 For. Rel. 
793-796; 1909 For. Rel. 617-625.) In an instruction of February 28, 1907 with 
reference to this claim, Secretary Root instructed Minister Russell that—

It is suggested that the company should seek redress for its grievances, 
if any it has, in the courts of Venezuela, and attention is called to the Calvo 
clause, which is supposed to preclude diplomatic intervention; but this 
Government fails to understand how a country can take advantage of a 
clause in a contract when it denies the existence of the very contract in 
which the clause is supposed to be found, nor can this Government concede 
the right of its citizens to waive or contract away the right of the United 
States to intervene diplomatically in a proper case.

The invitation to litigate its rights in a court of justice when the rights are 
stated and safeguarded in the concession as strongly as language can safe
guard or state any right or privilege is an invitation to delay operations, to 
waste the company’s resources in the costs of litigation without any guaranty 
that the decision of the court when rendered will be accepted as binding 
upon the executive, should it fail to support the contention of the executive. 
Reference ha •. been made in the case of the Orinoco Corporation, in which 
it will be remembered that an international tribunal and the law courts of 
Venezuela denied the power of the executive to annul a contract ratified by 
the Venezuelan Congress, and yet, notwithstanding the existence of this 
international and national decree, the Federal executive has repeatedly 
granted away property of the Orinoco Corporation under its concession as 
if the judgments of the international and national courts denying the right 
of the executive were nonexistent. Under these circumstances this Govern
ment can not advise its citizens to litigate a question when it appears that 
the judgments rendered in cases in which its citizens were claimants had 
been repeatedly and systematically disregarded.

The United States, therefore, must insist either that the Venezuelan 
Government withdraw its opposition to the right of the claimant to perform 
his contract in accordance with the terms of the concession, or that the ques
tion be submitted to an impartial and competent tribunal in which the rights 
of the company may be adjudicated and damages assessed.

[1908 For. Rel. 774, 796.]
The company fixed the value of its claim at $1,500,000. On August 21, 1909 

the two Governments entered into an agreement, whereby the Government of 
Venezuela promised to pay the sum of $475,000 in settlement of this claim and in 
consideration of a release to that Government of certain rights formerly held by 
the claimant. (1909 For. Rel. 624-625.)
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FAILURE TO AFFORD PROTECTION

The underlying purpose of the presentation of claims between states 
is twofold in character, viz: (1) to require states to observe certain 
standards with respect to the maintenance of law and order; and (2) 
to repair, so far as may be possible, the injury suffered by foreign
Footnote 26—Continued.

On June 11, 1912 Secretary of State Knox refused to take action in the case 
of the Samana Bay Company of Santo Domingo against the Dominican Govern
ment further than had been taken in the exercise of good offices by the Gov
ernment of the United States in 1874 on behalf of that company, which had 
resulted in failure to procure an acknowledgement of an obligation to the com
pany on the part of the Dominican Government. (MS. Department of State, 
file no. 439.1 lSa4/55.) In thus declining to take further action, as had Secretary 
of State Frelinghuysen in 1884, Secretary Bayard in 1885, Secretary Hay in 
1903, and Secretary Root in 1907, Secretary Knox said:

I may remark to you in passing that so far as the records of the Depart
ment show, the claimants in this case have never made any consistent and 
well-directed effort looking to the securing of a settlement of this matter 
between themselves and the Dominican Republic, as under the principles 
of international law they are required to do, but that, on the contrary, they 
have uniformly come to the Department with the seeming expectation that 
it would, notwithstanding and contrary to the principles of international 
law involved and controlling such matters, take up this claim and secure its 
settlement with the Dominican Government,—in other words, that this 
Government would practically become their mere agent or attorney in the 
collection of the claim from the Dominican Republic. When the claimants 
shall have exhausted their legal remedies and shall have suffered, if they do, 
a denial of justice, the claimants will then be in a position in which it may 
be possible for the Department to be of some assistance to them.

You will readily understand that, whatever my personal disposition and 
desires in such a case as this might be, there are certain controlling principles 
and rules of law which the Department must observe, and that therefore 
until these rules and principles are complied with, the Department is not in 
a position to be of assistance in this case.

In the case of the S.8. Carolyn, A. H. Bull Steamship Company (United States 
v. France), an indemnity was paid on February 20, 1926 in the amount of 
$16,736.24, for injuries to the S. S. Carolyn arising out of the collision on April 
27, 1919 between this American vessel and the former German S. S. Altenburgt 
in process of being turned over to the French Government, under the terms of 
the Armistice, in the harbor of Cherbourg, France, when the latter vessel dragged 
her anchor. Local remedies were not exhausted within the period required by 
French law, because when the claim was presented to the appropriate depart
ment of the French Government, Le Commissaire d’aux Transports Maritimes 
et la Marine Marchandey that Department denied responsibility on the ground 
that the French Government had not taken over the control of the Altenburg at 
the time of the collision. (MS. Department of State, file no. 451.11B87.)

In the case of Kate Howard-Soler, an American national, and others, who, in 
1931, sought the diplomatic protection of the United States on their behalf 
against Cuba, alleging a wrongful sale by the Cuban authorities in the foreclos
ing of a mortgage on property in which the claimants had an interest, such sale 
having been the subject of a criminal prosecution brought by the claimants in

[Footnote continued on p. 24.]
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states and their nationals through the failure of the state to live up 
to such standards. A state may fail in its duty to observe the stand
ard prescribed by the law of nations by its failure to prevent injuries 
to the nationals of other states, to provide remedies, or, in criminal 
cases, by its failure to promptly investigate the crime or to appre
hend, prosecute, and adequately punish the guilty persons after the 
injury has been committed.28

If, as stated above, the respondent state had notice of the impending 
injury to the alien and failed to take proper steps to prevent it, re
sponsibility on the part of the state arises. Frequently there has 
been a specific request for protection. In the Baldwin case (United 
States v. Mexico),29 for example, it appeared that Baldwin, who had 
been employed as a mine superintendent, was murdered on August 
Specific request 19, 1887, seemingly by five or six Mexican outlaws, 
for protection Similar murders had taken place previously in 
that same vicinity. In 1886 the owner of the mine, by whom Bald- * 27 28
Footnote 26—Continued.
the Cuban courts, the Department of State took the position that even though 
it was alleged that there had been a denial of justice in the lower court in the 
attempt of the claimants to prosecute the parties charged with fraudulent acts, 
the Department could not intervene diplomatically where an appeal to the 
Supreme Court of Cuba was possible, except so far as to see that the appeal 
was not delayed or prevented. (MS. Department of State, file no. 337.114So 
4/39, 49 and the memoranda of July 20, 1931 and September 16, 1931 by Mr. 
Frederick M. Diven, Assistant Solicitor, ibid. 337.114So4/48.)

For a discussion of the necessity for the exhaustion of local remedies, see 
article 6 of the draft convention on the “Responsibility of States for Damage 
done in Their Territory to the Person or Property of Foreigners” and comment 
on that article prepared by the Research Committee in International Lav 
organized by the Harvard Law School. (23 American Journal of International 
Law, Spec. Suppl., April 1929, 149-157.)

27 (p. 18) The Advisory Committee on Research in International Law, organize! 
by the Harvard Law School, defined “denial of justice” in article 9 of the draft 
convention on responsibility of states, as follows:

A State is responsible if an injury results from a denial of justice. Denisl 
of justice exists when there is a denial, unwarranted delay or obstruction cf 
access to courts, gross deficiency in the administration of judicial or remedial 
process, failure to provide those guaranties which are generally considerei 
indispensable to the proper administration of justice, or a manifestly unjust 
judgment. An error of a national court which does not produce manifest 
injustice is not a denial of justice. [Ibid. 131, 173.]

28 The latter constitutes a so-called “denial of justice”, within the broai 
meaning of the term.

28 Janet M. Baldwin (United States v. Mexico), 1888 For. Rel., pt. II, pp. 1087
1092, 1144-1176, 1202, 1217-1219, 1248, 1250, 1254; 1889 For. Rel. 550, 565; 
1894 For. Rel. 418-424. See also, the case of Messrs. E. Putikamer, S. en C. 
(Germany v. Mexico), decided by the Commission under convention of Marca 
16, 1925, docket 62, unprinted (assistance asked from the Mexican authoriti© 
to protect claimant's banana plantations from insurgents but not obtained, hed 
“a certain lenity” existed).
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win was employed, had asked the Mexican Government for greater 
protection from outlaws. Baldwin’s alleged assassins had previously 
murdered an American named Smith, but instead of being punished, 
had been allowed to mingle freely with other people. The mine 
owner, Mr. Carroll, had personally called upon the Governor of 
Durango when the previous murders occurred and had asked or 
punishment of the offenders and real protection, but no serious steps 
were taken in that direction. It was also well known that robberies 
and kidnapings had taken place during the months immediately 
preceding the Baldwin murder. Ten days after the Baldwin murder, 
when the robbery of a prominent Mexican and the kidnaping of his 
son took place, the natives pursued the brigands and killed five, 
including two who had participated in the murder of Baldwin. A 
desire for plunder and hatred of Americans, rather than a personal 
grudge, seem to have motivated the killing of Baldwin, who was 
murdered in cold blood. He was shot from behind rocks after having 
offered ransom money. Subsequent to the murder the local judge 
began a careful investigation of the case, but this ceased when certain 
of the bandits were killed by local residents.

The Government of the United States predicated the responsibility 
of Mexico upon the existing notorious and unchecked lawlessness, 
stating that—“all these conditions concur to indicate an indifference 
amounting almost to an acquiescence in continued wrong-doing”— 
and suggested that “appropriate redress” be made to the representa
tives of the deceased.

In 1894 an arrangement was made whereby Mexico agreed to pay 
$20,000 to indemnify Mrs. Baldwin. No reference was made in the 
settlement to the injury to the United States. Mexico offered the 
$20,000 as an act of “equity” and “not to establish a precedent, or 
to imply the recognition of any obligation towards Mrs. Baldwin.” 
The amount, though fixed at $20,000 silver, was more than doubled 
by the payment in gold at the then existing rate of exchange.30

A state is also responsible if it knew or should have known that a 
crime was about to be committed and, in either event, failed to take 
Where a state appropriate steps under all the circumstances to pre
known ofimpend- ven^ cr™e- Just when a state should know of 
ing injury an impending injury to an alien depends, of course,
upon a variety of factors. In the case of Mildred Standish (United

30 It is interesting to note that, in fixing the amount, the Mexican Government 
stated that it bore in mind the fact that $7,000 had been paid to Deputy Sheriff 
Shadrack White, who lost the use of one arm in an encounter between Texan 
police and Mexican soldiers that, without authority, came to Texas in pursuit of 
a deserter. (1894 For. Rel. 419.)

114297—37------ 3
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States v. Mexico),31 decided by the Mixed Commission between the 
two countries, under the convention of July 4, 1868, damages ($41,500 
Mexican gold) were allowed where the claimant's husband was killed 
by Mexican soldiers acting under orders of officers of the Mexican 
Government in the thought that he belonged to the Imperialist forces, 
when the Mexican officers had means of informing themselves of the 
real character of Standish and failed to do so.

In the case of Victor A. Ermerins (United States v. Mexico),32 33 which 
arose in April 1914, at the time that Veracruz was occupied by 
the American naval forces, the claimant, an American citizen, was 
Acting American Consular Agent as well as United States Customs 
Inspector at Puerto Mexico, State of Veracruz, Mexico. A hostile 
attitude on the part of the Mexicans towards Americans arose in the 
town, and on April 23 of that year the Department of State instructed 
Ermerins to proceed homeward at his discretion. The cable was 
intercepted and did not reach the claimant. However, in the after
noon of April 23, a friend of Ermerins who had learned of the cable
gram urged him to leave town by a vessel then in port. Ermerins 
left that day. The next day his house, located across the street from 
the police headquarters and the Alcade's office, was looted of property 
alleged to have been worth $1,464.05.

The claim for this loss having been presented to the General Claims 
Commission, United States and Mexico, Dr. Sindballe, Presiding 
Commissioner, writing the opinion signed by the Commission, held 
that Mexico was liable to the extent of the amount claimed. He 
said:

. . . Especially in view of the fact that the house was situated just across the 
street from police headquarters and the Alcade’s office, the Commission is of the 
opinion that a crime of this nature could not have taken place, if the authorities 
of the town had properly fulfilled their duty to afford protection to the property 
of Ermerins, which they must have known would be exposed to danger under the 
circumstances prevailing at the time.38

The recent German-Mexican Commission organized pursuant to 
the convention of March 16, 1925, dealt with the problem of the 
Government's failure to prevent a wrong in the case of Enrique Ban 
(Germany v. Mexico),34 where it appeared that Kau was the owner of 
certain rubber plantations in the State of Chiapas, Mexico, which 
had been the subject of a raid in September 1913. As a result of the 
attack suffered in 1913, Eau attempted by all means within his 
power to obtain not only from the Government of the State of Chiapas, 
but also from the Government of the Federation, the necessary assur

31 3 Moored Arb. 3004, docket 385.
32 Opinions of the Commissioners (1929) 219, docket 32.
33 Ibid. 220.
34 Decided January 14, 1930, docket 13, unprinted.
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ances for repelling other invasions by the revolutionists. As he was 
unable to obtain a detachment of Government forces, response was 
made by the establishing of a guard of twenty-five men on the Las 
Palmas property, one of the claimants plantations, with the express 
authorization of the Federal Government, and with fifteen guns and 
an appropriate amount of ammunition furnished by the Federal 
Government. In February 1915, by order of the Government of the 
State of Chiapas, the firearms—not only those of the Federal Govern
ment but also those of private owners—were unjustly gathered up 
and the employees taken prisoners. No reason for the procedure was 
given other than that it was the order of the Government. From 
that date, and regardless of the repeated petitions of Rau, the prop
erty remained without armed protection, and at the mercy of the 
Zapatistas, who were easily able to despoil it. On July 28, 1916 and 
in the last days of the month of August, these properties, as well as 
that of “ Chaspac”, also owned by Rau, were invaded by Zapatista 
forces under the command of General Rafael Cal y Mayor and one 
of his subordinates named Luna. The last day of September of the 
same year the properties were occupied by the said revolutionists, 
who completely destroyed them. The employees saved their lives by 
fleeing to Huimanguillo a few days prior to the attack. They took 
away with them only the clothing they were wearing and certain 
account books; everything else remained on the farm and was stolen 
or destroyed.

The Commission, M. Cruchaga presiding, said:
Taking into account the general merits of the case the failure chargeable to the 

Government of Mexico due to the fact of not having given, for 4 long years, any 
Failure to protect; protection to Mr. Rau in the exercise of his rights as a pro
appointment to prietor and the circumstance that Rafael Cal y Mayor, the 
°lfice leader of the forces which caused the damage was subsequently
reinstated in the Mexican Army under the rank of General, I am of the opinion 
that a round indemnity of $20,000.00 would be equitable. [Translation.]

There is a special duty of vigilance on the part of the receiving 
state to accord the government officials received within its territory a 
Protection of gov- somewhat greater degree of protection than that 
ernment officials ordinarily accorded aliens.

On March 25, 1893 a Masonic lodge room in Mollendo, Peru, 
adjoining the American Consulate, was attacked by a mob which 
removed the members, guests, and furniture of the lodge to the street, 
where a bonfire was made of the property.35 The Acting Consular 
Agent, Henry Meier, was shot in the leg while seeking to prevent the 
spread of the conflagration. The Consulate was saved from injury, 
but the furnishings were destroyed when the building was invaded.

35 United States v. Peru, 1893 For. Rel. 509-524.
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A squad of police looked on, but did not interfere with the acts of the 
mob. The subprefect in charge of the police was later removed from 
office, and promises were made to punish the guilty parties.

Damages were asked for the actual cost of repairing the damage to 
the consular office and for injuries received by Meier—the gunshot 
wound in his leg. When Minister Hicks presented this claim to 
Dr. Chacaltana, Minister of Foreign Affairs, on April 29, 1893, he 
stated:

Your excellency will at once agree with me that the account of Senor Meier can 
not be considered in the same light as an ordinary claim for damages. Senor 
Meier stands as the representative of the authority of the United States, the 
legal representative of a friendly nation, who, resting in fancied safety under the 
aegis of the national escutcheon, was rudely attacked by a mob of disorderly 
citizens in the presence of the police of Peru, who utterly failed to afford him any 
protection.36

The Minister of Foreign Affairs urged “that Mr. Meier’s recourse 
was in a civil action against the leaders of the mob.”37 The United 
States Minister “ assured him that the case of Mr. Meier was not an 
ordinary claim for damages, but it involved a point which, perhaps, 
had escaped him. Mr. Meier’s claim was not based simply upon the 
fact that he had suffered damage to his house, his goods, and his 
person at the hands of a mob.” “The affair”, he said, “was far more 
grave than any ordinary outbreak, and the facts gave it an interna
tional importance which would continue until disposed of by the 
action of the Peruvian Government in complying with its promises.” 
The gravamen of the case, he stated, was that the Consular Agency of 
the United States was invaded and the Acting Consular Agent had his 
house partially destroyed and was seriously wounded in the leg by 
disorderly persons, who committed the outrage in the immediate 
presence of the gendarmes of Peru, who claimed that their noninter
ference was by command of the subprefect, an official directly under 
the control of the President; that while he did not believe for a moment 
that the act of the subprefect and the passiveness of the soldiers were 
authorized by the Government, yet, until the reparation promised by 
Peru and accepted by the Government of the United States was duly 
consummated, the responsibility was upon the Government of Peru.38

In an enclosure to a despatch dated April 29, 1893, the American 
Minister sent to the Department of State Meier’s itemized claim for 
damages, which the Minister presented to the Department of Foreign 
Affairs.39 The claim was as follows:

36 Ibid. 516.
37 Ibid. 518.
33 Ibid.
39 MS. Department of State, 52 Despatches, Peru, no. 493, enclosure 2.
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1.
2.

3.
4.
5.
6.

7.
8.

9.
10.

Repairing house and office, partially destroyed by stoning__
Damage to iron safe_________________________________
Doctor Leon’s Account_______________________________
Doctor Salazar’s Account_____________________________
Doctor Palza’s Account_______________________________
Paid to Doctor Felix van Schreibner____________________
Paid to Doctor Schulttz—2 visits______________________
Paid for medicines, ice, bandages, attendance, and other ex

penses___________________________________________
Otto Ringeling’s Account, charges, and travelling expenses__
Attendance at office while repairing doors and windows____

Soles 
282. 00 
100. 00 
54. 00 
26. 00 
10. 00 
10. 00 
20. 00

64. 80 
360. 90 

20. 00

947. 70
British Consulate legalization_____________________________ 2. 20
Stamped Paper, notary and court dues_____________________ 14. 00
Damages, and the injury suffered in consequence of my wounds 

especially on account of the bullet wound in the left leg 
which prevents me from walking and attending to my 
business, causing me enormous loss and at the same time 
subject to posterior operations for the extraction of the 
bullet with grave danger of losing the free use of the leg 
for life, and suffering in the meantime continuous and 
acute pain______________________________________ 5, 000. 00

Total of claim_____________________________  5, 963. 90
April 21, 1893

The American Minister stated that he had asked Meier to claim 
“a reasonable figure, not too large nor too small”, and that he was 
convinced “that the sum was very reasonable.” 40 He added that 
Meier had been told by several parties that the claim of 5,963.90 
soles was “ridiculously small”, and that he ought to have claimed
50,000 soles at least.41 The Peruvian Minister of Foreign Affairs, 
on the other hand, stressed the “extreme poverty” of his country.42 
The Department of State instructed the Minister of the United 
States on May 3, 1893 that “A tender by Peru of reimbursement of 
his [Mr. Meier’s] expenses of medical attendance, etc., consequent 
upon his wound, would be a gracious act and probably acceptable.” 43 
The American Minister stated to the Peruvian Minister of Foreign 
Affairs, that he could not personally vouch for the correctness of 
Meier’s claim and that “the Government of the United States cared 
more for the maintenance of the friendly relations between the two 
countries than for any pecuniary indemnity.”44 The Minister of

40 1893 For. Rel. 519.
41 Ibid.
42 Ibid. 520.
43 Ibid. 517.
44 Ibid. 521.
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Foreign Affairs offered 1,000 soles, later raising the amount to 2,000 
soles, stating that “this amount is proportionally in keeping with 
the injury suffered” and that he considered that the claim for 5,963.90 
soles was exaggerated.45 The offer of 2,000 soles in full settlement 
was accepted, and the amount was paid with apparently “only the 
kindest feelings on the part of the Peruvian Government.” 46

Ordinarily it is police officers, remiss in their duty of vigilance, 
who fail to prevent the injuries to aliens,47 or officers in charge

45Ibid.
46 Ibid. 522.
47 For example, in the case of the U. S. S. Buffalo (United States v. Panama) 

damages were predicated, in the main, on the failure of the police of Panamd 
city to prevent the deplorable death of one Rand and the injury of one Cieslik 
(1909 For. Rel. 472-494).

On Monday, September 28, 1908, sailors from the U. S. S. Buffalo were given 
shore leave. At about midnight one of them, Charles F. Clark, boatswain's 
mate, was in a dance hall in the city of Panamd, sitting at a table drinking beer 
with a woman companion, when two natives of Panama, one of them supposedly 
the woman's paramour, came in and spoke to her. After an exchange of remarks 
the Panamanian started for Clark with a knife. The latter defended himself 
and called for help, several of his shipmates responded, and together they cleared 
the room. The police appeared on the scene and arrested the sailors. While 
the latter were waiting on the sidewalk for a cab to take them to the police 
station several of the Panamanians who had been in the fight rushed across the 
street to the Cairo saloon, which was somewhat crowded, and made straight for 
Charles Rand, boatswain's mate, who was standing at the bar talking to the 
proprietor. They stabbed him and another sailor named Cieslik, the latter 
not seriously. Rand, while attempting to defend himself, was struck over 
the head by a policeman and floored. He was handcuffed and dragged some 
distance before being put in a cab for the station, where he was permitted to 
lie almost an hour before receiving any medical attention. Later he was removed 
to San Tomas Hospital in Panamd and thence to Ancon Hospital, where he 
died early the next morning. His injuries consisted of a wound on the head, a 
cut in the back, and a cut in the abdominal cavity just below the heart. The 
surgeons said that any chance he may have had for recovery was lost by lack 
of prompt and proper first aid.

From a comparison of the statement of facts received from two sources through 
official channels, there was no doubt on the part of Secretary of State Root 
respecting the brutality displayed by the city police of Panamd in clubbing, 
handcuffing, and dragging through the streets the badly wounded American 
sailor; in preventing his being sent, as desired and arranged for by his shipmates, 
to the hospital for immediate treatment; in taking him to the police station instead 
of to the hospital; in refusing to allow a shipmate to get water to bathe his wounds 
or to telephone or go for medical help; and in permitting him, while in police 
custody, to lie suffering and bleeding for more than an hour without medical 
attention of any kind. Similar treatment appears to have been given to the 
other American sailor, Joseph Cieslik, who was likewise suffering from a knife 
wound, having been stabbed in the back.

The attack appeared to have been unprovoked and to have been made by 
natives armed with knives. It did not appear that any of the American sailors 
were armed, or that they used arms at any time during the riot. When assaulted 
they seized and wielded chairs in self-defense. (Ibid. 474-475.)
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of soldiers, or soldiers on duty, who fail to prevent such injuries.48 
The responsibility of the state is based not upon the type of official 
committing or permitting the injury, but upon his duty under the
Footnote 47—Continued.

Secretary Root stated in an instruction of October 23, 1908 to Chargd Weitzel, 
that—

A mere enumeration of the foregoing incidents involving, as they do, not 
only threats and attacks by private citizens of Panama upon the naval 
personnel of the United States, but inexcusable and reprehensible conduct 
on the part of police authorities of Panama, which shows a tendency to 
become habitual, is sufficient without further proof to disclose the existence 
of conditions which render it dangerous to allow the officers and enlisted 
men of the public ships of a friendly and neighboring nation to go ashore 
for the purpose of visiting a friendly city. Such a state of affairs very closely 
approaches, if [it] does not pass, the limits of toleration, and this Government 
can not countenance its continued existence, nor submit to the recurrence 
of such incidents as those referred to above.

You will present a copy of this instruction to the minister for foreign 
affairs of Panama, at the same time courteously but firmly and peremptorily 
demanding the immediate and adequate punishment of all parties, including 
police authorities as well as private persons, who were concerned either by 
criminal acts or negligence in the death of Rand and the maltreatment of 
Cieslik. You will also demand prompt and full compensation for the 
death of Rand and injury to Cieslik, and, finally, an appropriate apology 
to this Government for the insult offered to the uniform of its naval repre
sentatives by the police officials of the Government of Panama.

[Ibid.]
The Panamanian Minister for Foreign Affairs, J. A. Arango, stated in reply 

to the representations made, that—
The same ward of the city in which the acts occurred to which I am refer

ring is occupied almost exclusively by brothels and saloons and frequented by 
persons of the worst type of various nationalities, justifying the assertion 
that the sailors from the Buffalo hunting for diversion in this locality exposed 
themselves to a danger which exists not alone for them, but for all others 
who venture there.

This observation does not imply, however, a defense of the individuals 
responsible for the death of Rand and the wounding of Cieslik. My Govern
ment has a vivid interest in clearing up as soon as possible the occurrence 
and to that end has spared no efforts. For that purpose it has given the 
necessary orders to make a rigid investigation and will determine with cer
tainty the culpability of the guilty parties, who will be severely punished 
according to the processes and rigorous forms laid down by the laws of the 
Nation.

I take pleasure also in communicating to your excellency that it will 
investigate with equal zeal and activity the conduct of the officials and acts 
of the police force whom your excellency accuses of cruel treatment against 
the wounded sailors and carelessness in the securing of medical attention, 
and although it is to be presumed that the deplorable incidents took place 
in the closing days of the last administration, none of the police vigilantes 
and lieutenants who took part in the same, occupy to-day the post which 
they occupied on the police force, because, generally, the police force has

48 Footnote on pp. 32-33.
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circumstances to afford protection. The duty of higher officials to 
prevent injury to aliens is greater and hence the failure to perform 
the duty is less excusable and involves greater responsibility than
Footnote 47—Continued.

been overhauled, and I assure your excellency that as to these individuals, 
whatever may be their present condition, there will be applied to them the 
penalties provided for by the laws, once they have been proven guilty.

[Ibid. 477, 478.] " ~
Subsequently, on February 1, 1909, the Secretary of Government and Justice 

in a letter to the Secretary for Foreign Affairs of Panama explained, among other 
things, that:

It is proper to state to the American minister that it is a custom, estab
lished by legal mandate in this Republic, to always carry directly to the 
police station those injured in affrays or by street accidents, so that the 
official doctor may make the first examination, and may give suggestions 
which may be useful in the investigation of the facts, and for that reason 
they proceeded in this manner with Rand and Cieslik. [Ibid. 483, 484.]

The Department of State took the position, June 24, 1909, in an instruction 
to Minister Squiers, that:

With the possible exception of the case of the clubbing of W. B. Warner, 
each of the cases mentioned in the memorandum [a memorandum prepared 
by the Solicitor’s office and enclosed with the instruction] seems to call for 
apology, the punishment of the police, and indemnity to the injured or the 
relatives of the deceased. Moreover, the shocking accumulation of these 
incidents calls also for such substantial reform in the personnel and discipline 
of the Panaman police and such peremptory admonition to them by the 
Government of Panama as shall prove to be effective guaranties against a 
recurrence of intolerable brutalities of the character described.

In bringing these cases emphatically to the attention of the Government 
of Panama in this light, you will not conceal the fact that unless the present 
representations shall, within a reasonable time, have all the effect that is 
expected, the Government of the United States will scarcely be able to avoid 
giving careful consideration to the question whether it shall not be then 
incumbent upon the United States to assume the police control of Panama 
and Colon and the territories and harbors adjacent thereto, clearly contem
plated under given circumstances by Article VII of the treaty of 1903.

[Ibid. 485.] *
On July 30, 1909, S. Lewis, Minister of Foreign Affairs, in a note to Minister 

Squiers, stated:
. . . because of the demands made by your excellency’s Government, 

[Panama] has agreed to comply with the conditions demanded by the 
Department of State, and for that purpose offers $8,000 as indemnity for 
the dead sailor, and $1,000 for the wounded, both pertaining to the crew of 
the Buffalo;

These sums were accepted by the American Minister. {Ibid. 492.)
48 (p. 31) The claim of E. V. Kellett (United States v. Siam) for reparation for an 

assault and battery committed upon the claimant, a vice consul general of the 
United States at Chiengmai in November 1896, was settled by arbitration in a 
decision of September 20, 1897, on the following grounds:

Whereas this unfortunate incident could have been avoided, or at least 
its gravity lessened, if the Nai Roi Ake—i. e. Captain-Luang Phuvanat, the
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attaches when the injury results from dereliction on the part of a 
person charged with less responsibility in the prevention of crime.

There is no duty on the part of the alien to ask special protection, 
but where the alien knows of an impending danger and fails to notify 

the proper authorities of the respondent state of 
speci£jSprotection suc^ danger or to ask special protection, the failure 

may properly be taken into consideration in esti
mating the amount of the indemnity allowed. Here, as elsewhere, 
all the elements of a particular case are to be considered in fixing 
the amount of the indemnity. If, on the other hand, the alien 
requests special protection, and the respondent state, being able to 
afford it, refuses or discriminates against the alien, this factor should 
normally aggravate the amount of the indemnity.

The degree of diligence required on the part of the respondent 
state to prevent the injury to the alien, of course, depends upon the 
tv*. . , circumstances of the individual case. In the case of

Delius y Compania (Germany v. Mexico), for example, 
the German-Mexican Commission took into account the fact that 
“in view of the situation with which Mexico was confronted at the 
time of the occurrences, the Government proceeded with all due 
diligence in repressing the acts of banditry.” 49 No self-executing
Footnote 48—Continued.

officer in command of the soldiers who committed the said assault, had 
taken the steps which his duty and the circumstances required;

Whereas the Nai Roi Tri—i. e. Sublieutenant-Choi, under whose immedi
ate command the soldiers who committed the said assault were placed and 
who was present when the said soldiers committed the assault, did nothing 
to prevent them from inflicting injuries upon the person of the vice-consul- 
general;

Whereas Nais Kram, Niem and Phun, ordinary soldiers, while obeying 
certain orders, are convicted of having transcended such orders, and of 
having struck several times the said vice-consul-general, using to that effect 
the butts of their rifles, and inflicting bruises upon his body.

No monetary indemnity was awarded in the case; instead, the parties involved 
were ordered to be reprimanded and suspended, without pay, from the army for 
a certain period. His Siamese Majesty’s Government was required to express 
its official regrets to the United States Government, and copies of the decision 
were published and posted in certain specified ways. (La Fontaine, Pasicrisie 
internationale (Bern, 1902) 604-605.)

In the case of Kunhardt & Co. (United States v. Venezuela), where neutral 
property owned by the company was destroyed by soldiers, Venezuela was held 
liable for the damages to the company’s property, when it was shown that the 
troops committing the injuries were under the immediate command of superior 
officers who should have prevented the outrage and failed to attempt to do so. 
(Ralston’s Report (1904) 63.)

49 Decided January 29, 1930 by the Commission under the convention of March 
16, 1925, Cruchaga, President Commissioner, docket 11, unprinted, translation.

In the case of Juan Andresen (Germany v. Mexico), the same Commission, 
decided January 23, 1930, docket 42, unprinted (damages allowed for the looting 

114297—37-------4
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test can be laid down as to the diligence to be exercised by a state in 
preventing crime in advance of the situation actually arising. There 
may be a lack of a plan or lack of intelligence in the formulation of 
a plan, as well as varying degrees of diligence in the execution of the 
plan once it is formulated. While these shades of wrong may pro
vide excellent reasons for holding the state responsible, their influ
ence on the amount will probably be more theoretical than actual in 
most cases. Arbitrators are apt to agree on the amount to be allowed 
but to disagree on the reasons for allowing the particular amount. 
Frequently, the element of the lack of diligence in the failure to 
prevent the crime, is only one of a number of elements of wrong
fulness involved in a claim. It is not always pointed to in the 
decisions as the cause for holding the respondent state liable in 
damages; and when it is referred to as a basis for the responsibility 
it is not always looked to in the measurement of the indemnity 
allowed, at least in the explanation of the amount awarded.

The problem of the degree of diligence or the degree of intelligence 
that should be exercised by a state in preventing an injury to an 
alien, arises in connection with the prevention of insurrection, mob 
violence, brigandage, banditry, revolution, and the like, as well as in 
other cases where the state has failed to prevent a criminal act 
against an alien. That a duty exists to prevent, within the reasonable 
means of the state, such conditions from arising, where there is 
knowledge, or reasonable means of knowing, that they are impending 
and to afford special protection when it is requested, is well settled.

There is such a thing, however, as the assumption of risk in inter
national law. Aliens do assume certain risks when they enter states 

where notorious lawlessness exists. If the state where 
the lawless condition exists does all that may reason

ably be expected of it under prevailing circumstances to prevent or 
suppress crime or lawlessness there is no international responsibility. 
The claim of Mrs. Stanley A. Miller was submitted to the Department 
of State for presentation for payment to the Dominican Govern
ment.60 It was a claim for the death of the claimant’s husband, 
Stanley A. Miller, an American citizen who was murdered in 1917 by

Assumption of risk

Footnote 49—Continued.
of claimants property when the city of Uruapan was abandoned by the repre
sentative authority upon notice being received of an impending attack on the 
city by a party of rebels, without leaving any state forces or the volunteer corps 
for the protection of the place, though requested to do so).

In the case of Ernesto H. Goeldner (Germany v. Mexico), same Commission, 
decided January 22, 1930, docket 48, unprinted (damages allowed under the 
convention for acts of forces under command of General Villa at a time when he 
served under the orders of the Federal Government of Mexico).

50 MS. Department of State, file no. 439.11M61.
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bandits led by Vicentico, in a camp in the Province of Seybo. The 
Department of State, on February 21, 1918, took the position that 
since the claimant’s husband assumed the risk of locating in an 
outlying section of the country in which bandits were known to be 
operating, since the section was not under the immediate protection 
of the Government forces, and since the Government was endeavoring 
by all means available to subdue the bandits, the Dominican Republic 
was not properly chargeable with responsibility for Miller’s death.61

The Spanish Treaty Claims Commission, established pursuant to 
the Treaty of Paris of December 10, 1898 and an act of Congress of 

March 2, 1901,62 decided that in order to recover for 
Failure to prevent damages done by insurgents it was necessary for 
gemts claimants to allege and prove “that at the time and

place when and where the injury was done the 
Spanish authorities could, by due diligence, and should have pre
vented such injury”.63 In the case of the Central Teresa Sugar 
Company (United States v. Spain),64 for example, a claim was pre
sented for $100,800, among other claims by that company, for 
property destroyed by the Cuban insurgents. It was claimed that 
the property, consisting of cane, was destroyed by burning by the 
insurgents, February 27, 1895, but three days after the outbreak of 
the insurrection, which it was charged resulted from the negligence 
of Spain in failing to suppress the uprising at Calicito on February 
24, 1895, that place being but a short distance from the claimant’s 
estate, Teresa. Mr. Fuller, Assistant Attorney General, charged 
with the defense of claims before the Commission, stated, in reporting 
this case to the Attorney General, that: 66

The case was argued at great length on the final hearing, special stress being 
laid on the claim that Spain, having been forewarned as to the anticipated 
operations at Calicito, was guilty of gross negligence in failing to prevent it. 
There was much evidence, however, tending to show that it was generally under
stood that if an outbreak occurred it would be a small affair and of a temporary 
character; that the Spanish forces on the island, and especially those within that 
locality, were limited in number, and that ^uch reasonable efforts were made by 
the proper authorities as could have been fairly expected under all the circum
stances. The case was disposed of by the Commission January 31, 1907, and an 
award was made in favor of the claimant for $33,670.81, the order of award 
saying:

“ being the damages caused by the neglect and failure of the Spanish 
authorities in the island of Cuba in the years 1896, 1897, and 1898 to afford 51 52

51 Ibid. 439.11M61/10.
52 31 Stat. 877.
51 Fuller’s Report (1907) 25.

Ibid. 56, docket 97.
Ibid. 57-58.
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due protection to claimant’s property, accompanied by discrimination 
practiced against it as an American citizen.” 56 * * * * * * * * * *

Since the prevention of the crime is far more desirable than any
later punishment of the guilty, no matter how promptly or effectively

this latter may be accomplished, where it can be
Clear failure to proven that the state was on notice of a pending prevent an injury \. . . . , . , , . , r f ®
to an alien disorder, or crime, and, being able, nevertheless failed

to prevent or suppress its commission, higher in
demnities should be allowed than in those cases where there was no 
notice or opportunity to prevent the crime. Where the state fails in 
its duty to prevent, it would seem that justification may be said to 
exist here, if ever, for punitive or exemplary damages. A state which 
has knowledge that crime is brewing and, being able to prevent the 
injury, nevertheless does nothing to prevent it, is as culpable in its 
conduct as those who participate in the crime. Without using the 
language of complicity, it is possible to look at the wrong of the 
state under such circumstances as a separate wrong apart from the 
offense committed by its national.

56 In the case of the Santa Gertrudis Jute Mill Company {Limited) (Great
Britain v. Mexico), presented to the Commission under the convention of Novem
ber 19, 1926, a claim was made for indemnity for the loss of three cars of jute burnt 
at the Paso del Macho station on February 1, 1917 by the forces of the rebel
General Higinio Aguilar; 27,726.42 Mexican pesos were allowed for the jute 
destroyed, plus 67.55 for expenses. {Decisions and Opinions of the Commissioners
(London, 1931) 147, docket 44.) The Commission, Alfred R. Zimmerman, 
Presiding Commissioner, John Percival, British Commissioner, and Benito Flores,
Mexican Commissioner, stated with reference to the failure of the Mexican 
authorities to protect the property of the claimant and to punish the wrong
doers that:

They cannot but realise that the attack on an important station of one of 
the main railroads of the country, and the destroying by fire of several 
wagons, are facts, which must have been of public notoriety and were sure 
to come at once to the knowledge of the authorities. The railwaj^ between 
the capital and Veracruz is of such vital importance to Mexico that it was 
to be expected that measures would have been taken to prevent acts of this 
kind. That they could occur is already a strong presumption of the absence 
of sufficient watchfulness. The witnesses, who at the instigation of the 
Mexican Agent were heard at Orizaba, all knew that the attack was the 
work of General Aguilar’s men. As the authors were known at the time of 
the facts, a prosecution would have been possible, but there ha[s] not been
produced any evidence showing that action was taken, and the fact that a
few years later General Aguilar was still in command of armed men and able
to place them under General Obregon’s banner shows that he was not inter
fered with and retained complete liberty of movement. [Ibid. 151.]
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Not only is the prevention of a crime more desirable than the mere 
punishment of the persons involved, but the actual losses occasioned
Loss from failure ^ failure to prevent may be considerably larger 
to prevent a crime than those resulting merely from failure to prosecute.
rather than fail- Failure to protect at a time when danger is impending ure to prosecute . . . _ _ . ° r °

and when it is the duty of the state to protect, may
result not only in loss of property but also in loss of life. Failure to 
apprehend and punish following the commission of an offense, may 
not result in any actual loss except in those cases where by appre
hending the criminal the claimant may be able to recover lost property 
or collect for damages suffered, since mere punishment cannot com
pensate for losses already suffered but, at most, may serve as a 
deterrent to the commission of lawless acts. For example, if A is 
killed by reason of the failure of the state to exercise due diligence in 
affording protection, nothing that the state may do can restore A to 
life. This failure to afford protection is far more serious than would 
be the failure of the state to apprehend and punish A’s assailant in a 
case where the state was in no wise responsible for the death in the 
first instance.

In the case of Rev. E. R. Beckman (United States v. China),67 an 
attempt was seemingly made to compensate Beckman in some 
degree for the loss of life of three members of his family, who had 
been cruelly murdered by a Chinese mob at Sinanfu, China, during 
the Revolution of 1911 and 1912. Beckman was a missionary who 
was not dependent on his wife and children for support; on the other 
hand, they were his dependents. When claims were presented to 
the International Claims Commission established to settle claims of 
foreign powers against China growing out of the Revolution of 
1911-12, this claim was not presented by Beckman, or the Scandina
vian Alliance Mission of which he was a member, the Mission having 
presented claims for property losses only. It appeared to be contrary 
to the rules and practices of the Mission to present claims for death. 
Subsequently, Beckman, after reciting that he made no claim for 
his “losses”, that compensation for his “losses” was “only a second
ary matter” which he left to his government to decide, stated that 
what he asked was “that those who were guilty of neglect concerning 
the protection of American citizens should be dealt with, and a settle
ment made concerning the outrage . . . which would insure proper 
respect and protection for American citizens”.

67 MS. Department of State, file no. 493.11B38.
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The Department of State instructed the American Legation at 
Peking 68 on December 3, 1913 to present the claim of Beckman for 
the death of his wife and two children in such amounts as circum
stances and precedents and the recommendations of the Claims 
Commission justified.

On January 5, 1914 the American Minister, in a despatch to the 
Secretary of State, stated that he had presented the death claim on 
behalf of Beckman on December 31, 1913 “for an amount yet to be 
determined”. He added “It furthermore appears, from the fact 
that the . . . instruction of December 31 ... specifies an indem
nity arbitrarily fixed, without reference to any such calculation of 
actual damages suffered as was recommended in the report of the 
Claims Commission [for loss of actual or prospective support], that 
the indemnities to be demanded in these cases are regarded by the 
Department not as compensatory but as punitive in their character; 
this appearance seems to be confirmed by the Department's reference 
to aggravated cases and in particular to the Lienchou claims. ” The 
word “punitive” may have been used by the American Minister in 
the sense of damages for the failure to afford protection.

In a despatch from the American Minister to the Secretary of 
State dated November 24, 1914, it was reported that the claim had 
been liquidated and a check for the amount requested, G$5,0Q0 
for each death, in all 23,836.80 Shanghai taels, “equivalent to 
G$15,000”, was received which was accordingly sent to the claimant.69

FAILURE TO INVESTIGATE, PROSECUTE, OR PUNISH FOR CRIMES 
COMMITTED AGAINST ALIENS

The failure to take adequate measures to investigate a crime or to 
punish a person who has injured an alien, renders the respondent 
state responsible in damages. This failure of the state is commonly 
termed a denial of justice on the part of the state. The term denial 
of justice, in its broad sense, includes executive acts or omissions, 
as well as judicial acts or omissions occurring subsequent to the com
mission of an illegal act by a person within the jurisdiction of the 
respondent state.

The adjudicated cases seem to reveal a tendency to hold that a
slighter governmental delinquency amounts to a ratification of the

act of an agent in the service of his country than is
Where an officer case for ^he adoption or espousal by the govern-commits tne oriff- A A ^ ^
inal injury ment of an act of an individual unconnected with

the government's service; a somewhat greater degree
of negligence or a somewhat greater lack of diligence on the part of the
respondent state seems to be required in order to constitute the second 58

58 Ibid. 493.11B38/3. 
» Ibid. 493.11B38/11.
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delict, the denial of justice, in a case where the original injury was not 
committed by a government official, in order to hold the state re
sponsible.

Where there has been a wrong committed against an alien by an 
individual, and a later governmental delinquency not amounting to 
a condonement of the wrong, if we care to adopt that fiction (for 
example, slowness rather than an amnesty in investigating or punish
ing the criminal), it would seem that a smaller indemnity should be 
allowed than where the original act is the wrongful act of a govern
ment official. This, of course, may depend upon whether the position 
is taken that liability of a government should, in general, be limited. 
Correspondingly, where there is an original wrongful act of a govern
ment official and a later “gross” denial of justice, it would seem that 
the amount awarded should be relatively larger. But where the 
original wrong is the act or omission of an official, and there is no 
subsequent failure to punish such official, the amoimt allowed, if any, 
should be merely compensatory. Thus, where the claimant, Otto 
Metzger, on refusing to give up a mule on which he was riding, had 
been assaulted by an officer of the Venezuelan Army but not perma
nently injured, and the Venezuelan general commanding the Army 
had promptly taken action against the offender and punished him by 
imprisonment, the heirs of Metzger were allowed 3,000 bolivares 
for the corporeal injury, including amounts for the expenses and loss 
of time incidental to the injury.60 Umpire Duffield, of the German- 
Venezuelan Claims Commission of 1903, before whom the claim was 
arbitrated, stated in his opinion that “the action of the Venezuelan 
Government in promptly arresting and punishing the offender re
lieves her from any liability for a malicious injury.” 61

There have been, in the past, two methods, in general, of computing 
damages in international cases involving a denial of justice: (1) the 

measurement of the actual loss occasioned by the 
computation8 °f initial injury, including, at times, consideration of the 

character of the wrong; and (2) the measurement of 
the indemnity by the character, size, or degree of the wrong commit
ted by the respondent state, expressly including, at times, the degree 
of the affront to the claimant state.

Usually, and almost invariably, the indemnity is measured by the 
extent of the pecuniary loss to the individual claimant, 

Pecuniary loss if a pecuniary loss exists. That method is probably 
the most convenient method of measurement. Typi

cal of that type of decision is the case of Maria Laura Z. Plehn (Ger
many v. Mexico), decided by the Commission under the convention 80

80 Ralston’s Report (1904) 578. 
« Ibid. 580.
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of March 16, 1925, where $20,000 national gold was allowed the 
claimant on a claim for $30,000 national gold, based on the expected 
pecuniary contributions of the claimant’s husband, murdered by 
parties in Mexico who remained unpunished. M. Cruchaga, Presi
dent Commissioner, said:

It does not appear in the proceedings that the competent authorities took 
reasonable measures to repress the act of banditry nor to punish those guilty. 
While there was instituted the appropriate prosecution, from the communication 
of the Agent of the Ministerio Piiblico, submitted by the Mexican Agency, it 
appears that it was closed or withdrawn because no charge was made. [Trans
lation.]

The Mexican Agency considered that the sum of $30,000 national 
gold, the amount asked by the claimant, was “ extravagant . . . 
which in any event should be reduced to what is deemed just, in view of 
the probable life of the deceased, of the claimant herself, the personal 
circumstances and economic condition of both, that is to say, the facts 
which might serve as a basis for estimating the pecuniary loss which 
the claimant may have actually suffered.” On the other hand the 
German Agency urged that the sum of $30,000 was not extravagant 
as the Mexican Agent affirmed, “for taking into account the table 
contained in the Penal Code of the Federal District and Territories, 
as to the probability of life according to the age of the deceased, the 
claim would amount to $84,000.00 National Gold, as Mr. Plehn died 
at the age of 31 years, and he had expectation of living 28 years more 
and of earning more than $200.00 per month.”

As to the two contentions, the President Commissioner said:
The plaintiff affirms that the income her husband enjoyed was 250 pesos 

monthly and from the communication of the Ministerio Pdblico, furnished by 
the Mexican Agency, it appears that he earned a daily salary of $7.81, which 
confirms the statement of the plaintiff.

With these facts it would appear just and equitable to grant the claimant the 
sum of $20,000.00 National Gold, without interest.62

The Mexican and German Commissioners, Messrs. Calderon and 
Hofmann, gave their concurring votes.

To measure the size or degree of the wrong committed by the 
respondent government in case of its failure to apprehend, punish or 
prosecute the guilty individuals, by the extent of the pecuniary loss 
Pecuniary loss oc- or °fker injury occasioned by that wrong, is but one 
casioned by the of the possible consequences of looking to the serious- 
state s wrong ness o£ £ke wrong ag a criterion in fixing the indem
nity. That is one aspect of its seriousness.

In the case of Laura M. B. Janes et al. (United States v. Mexico),63 
decided by the General Claims Commission established under the

62 Decided January 22, 1930; docket 6, unprinted, translation.
63 Opinions of the Commissioners (1927) 108, docket 168.
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convention of September 8, 1923, damages were stated to have been 
measured only by the claimants’ injury caused by the subsequent 
delinquency of the respondent Government. In that case an 
American mine superintendent, the husband and father of the 
claimants, for whose murder the claim was put forward, had been 
killed in the presence of others by a discharged Mexican mine em
ployee, who was allowed to walk away unapprehended. The Com
mission held that “ there was clearly such a failure on the part of the 
Mexican authorities to take prompt and efficient action to apprehend 
the slayer as to warrant an award of indemnity'”. In a claim for 
$25,000 for losses and damages suffered by the widow and children 
on account of the murder, $12,000 was allowed by the majority of 
the Commission for the losses “ caused by the Government’s negli
gence . . . resulting from the nonpunishment of the murderer”,64 
as distinguished from any possible fault of the Government for the 
original wrongful act of the individual committing the murder. The 
majority of the Commission expressly asserted that the nature of the 
private delinquency was not considered as an item of the award; 
theoretically, the private delinquency and the international delin
quency were separated in the minds of the Commissioners.

Commissioner Nielsen, in a separate statement on the amount of 
damages allowed in the case, stated that he would have allowed 
$12,000 on the basis of the damage occasioned by the original indi
vidual wrong, and would have expressed the responsibility of the Mexi
can Government in words of condonement. There may be a differ
ence in the result to be gained, upon the acceptance of the latter 
viewpoint or the viewpoint of the majority of the Commissioners. 
The majority of the Commissioners said:
The results of the old conception are unsatisfactory in two directions. If the 
murdered man had been poor, or if, in a material sense, his death had meant little 
to his relatives, the satisfaction given these relatives should be confined to a small 
sum, though the grief and the indignity suffered may have been great. On the 
other hand; if the old theory is sustained and adhered to, it would, in cases like the 
present one, be to the pecuniary benefit of a widow and her children if a Govern
ment did not measure up to its international duty of providing justice, because in 
such a case the Government would repair the pecuniary damage caused by the 
killing, whereas she practically never would have obtained such reparation if the 
State had succeeded in apprehending and punishing the culprit.65

In the Janes case the amount allowed for the actual loss arising 
from the failure to punish seems to have been increased or at least 
partially justified in the minds of the majority of the Commission by 
elements referred to as “grief”, “mistrust”, and “lack of safety”.

A possible explanation of the majority opinion, which to say the 
least is difficult of explanation, might be that the Commissioners

64 Ibid. 115.
65 Ibid 115-116.
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disapproved of allowing liberal amounts as damages in cases where 
there has been mere nonpunishment of individual wrong-doers. 
The majority of the Commission, in fact, make this explanation in 
the course of their opinion. Thus, they say:

Only in the event of one type of denial of justice, the present one, a State 
would be liable not for what it committed or omitted itself, but for what an 
individual did. Such an exception to the general rule is not admissible but for 
convincing reasons. These reasons, as far as the Commission knows, never 
were given. One reason doubtless lies in the well-known tendency of Govern
ments (Hyde, I, p. 515; Ralston, 1926, p. 267) to claim exaggerated reparations 
for nonpunishment of wrongdoers, a tendency which found its most promising 
help in a theory advocating that the negligent State had to make good all of 
the damage caused by the crime itself. But since international delinquencies 
have been recognized next to individual delinquencies, since damages for denial 
of justice have been assessed by international tribunals in many other forms, 
and since exaggerated claims from one Government as against another have 
been repeatedly softened down as a consequence of arbitral methods, it would 
seem time to throw off the doctrine dating from the end of the eighteenth cen
tury, and return to reality.66

Large amounts may have been allowed in cases of this type in 
times past in order supposedly to deter states from such practices. 
But if an equally large amount is allowed for the failure to prosecute— 
the state’s wrong—it will serve as much as a deterrent as it would 
to allow the same amount on account of the original injury. It is 
the amount that deters, if anything, and not the color or name of 
the yardstick used in measuring this amount.

In the discussion of this case by arbitrators, and others, it is highly 
significant that no one has taken issue with the amount of the award. 
The discussion has revolved around the reasons presented for the 
amount awarded.67 Though the reasons for the amount of the 
award may be open to question, the case has at least and at last 
aroused in us the question why we award certain particular amounts.

Apart, however, from the reasons why the Commissioners in the 
Janes case made an award in favor of the claimants or from the cri
teria they adopted, or felt should be adopted, in fixing the amount of 
the award, there arises the question of how the so-called rule was 
applied. It is submitted that a very real difficulty exists in under
standing how the majority of the Commissioners applied their rule.

66 Ibid. 117.
67 In order better to understand the position of the majority in the Janes 

case with reference to the measure of damages, attention should be called to 
the fact that in the brief of the Mexican Agency that Agency urged that “ ‘Gov
ernments like individuals are responsible only for the proximate and natural 
consequence of their acts1. (Ven. Arb. 1903, 7)”. (Mexican Claims file 2081, 
enclosure 34, ms. Department of State.)
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How did they strike upon $12,000 as the amount to be allowed? 
To use the words of the majority of the Commission:

. . . the damage caused by the Government’s negligence is the damage resulting 
from the nonpunishment of the murderer. ... if the Government had not 
committed its delinquency—if it had apprehended and punished Carbajal 
[the culprit]—Janes’ family would have been spared indignant neglect and 
would have had an opportunity of subjecting the murderer to a civil suit. . . .

24. The Commission holds that the wording of Article I of the Convention, 
concluded September 8, 1923, mentioning claims for losses or damages suffered 
by persons or by their properties, is sufficiently broad to cover not only repara
tion (compensation) for material losses in the narrow sense, but also satisfac
tion for damages of the stamp of indignity, grief, and other similar wrongs. 
The Davy and Maal cases quoted are just two among numerous international 
cases in which arbitrators held this view. The Commission does not think 
lightly of the additional suffering caused by the fact that a Government ap
parently neglects its duty in cases of so outstanding an importance for the near 
relatives of a victim.

25. As to the measure of such a damage caused by the delinquency of a Gov
ernment, the nonpunishment, it may be readily granted that its computation 
is more difficult and uncertain than that of the damage caused by the killing 
itself. The two delinquencies being different in their origin, character, and 
effect, the measure of damages for which the Government should be liable can 
not be computed by merely stating the damages caused by the private delin
quency of Carbajal. But a computation of this character is not more difficult 
than computations in other cases of denial of justice such as illegal encroach
ment on one’s liberty, harsh treatment in jail, insults and menaces of prisoners 
or even nonpunishment of the perpetrator of a crime which is not an attack 
on one’s property or one’s earning capacity, for instance a dangerous assault 
or an attack on one’s reputation and honor. Not only the individual grief of 
the claimants should be taken into account, but a reasonable and substantial 
redress should be made for the mistrust and lack of safety, resulting from the 
Government’s attitude. If the nonprosecution and nonpunishment of crimes 
(or of specific crimes) in a certain period and place occurs with regularity, such 
nonrepression may even assume the character of a nonprevention and be treated 
as such. One among the advantages of severing the Government’s dereliction 
of duty from the individual’s crime is in that it grants an opportunity to take 
into account several shades of denial of justice, more serious ones and lighter 
ones (no prosecution at all; prosecution and release; prosecution and light pun
ishment; prosecution, punishment, and pardon), whereas the old system operates 
automatically and allows for the numerous forms of such a denial one amount 
only, that of full and total reparation.

26. Giving consideration to all elements involved, the Commission holds that 
an amount of $12,000, without interest, is not excessive as satisfaction for the 
personal damage caused the claimants by the nonapprehension and nonpunish
ment of the murderer of Janes.88

It is plain that the majority did not limit the results flowing from the 
Government delinquency to the pecuniary losses that arose from the 
nonapprehension and nonpunishment of the culprit. Indeed, they 
sought to explain the amount, a fairly liberal amount when compared 
with other cases, by announcing that “not only the individual grief”

88 Opinions of the Commissioners (1927) 115, 118-119.
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together with the “ indignant neglect and . . . opportunity of 
subjecting the murderer to a civil suit” should be taken into consider
ation, but “a reasonable and substantial redress” should be made 
“for the mistrust and lack of safety, resulting from the Govern
ment's attitude”. The claimants did not allege, however, that they 
suffered any “mistrust” or “lack of safety” on account of the non
prosecution of the guilty, or on any other account. The possibility 
of allowance of “moral damages (mental suffering) that might have 
been suffered by the next of kin of the deceased, upon realization 
that the crime was not immediately punished after it was perpe
trated” was raised, as a matter of fact, in the brief of the Mexican 
Agency.69 The memorial of the claimant, filed May 18, 1926 with 
the Joint Secretaries of the General Claims Commission, United 
States and Mexico, contained the following allegation with reference 
to the amount of damages suffered:

XI.
At the time of his death, Byron Everett Janes was 46 years of age, was in robust 

health with every prospect of a long and useful life. His character was beyond 
reproach; he was honest, temperate and deeply religious and was always fair 
and just in his dealings with his men. He was a man of high honor and integrity 
and of tried ability and experience. At the time of his death, Byron Everett 
Janes was receiving $250.00 a month from the El Tigre Mining Company, as 
Superintendent of Mines. (Annexes 11, 12 and 15)

XII.
As the result of the murder of the husband and father, the claimants have 

suffered great loss and damage on account of being deprived of the companion
ship, support and maintenance of a kind, loving and generous husband and father 
and also on account of the great physical shock, extreme suffering, anxiety and 
mental anguish which they have been subjected to because of the death of Byron 
Everett Janes.

The decision in the case rejects the theory of condonement, urged 
in the American brief, in a case where there has been a failure to 
apprehend or punish a criminal. Commissioner Nielsen favored the 
adoption of that fiction, as indicated previously, in holding the respon
dent state responsible for the loss arising from the original wrongful 
act of the individual, but he concurred in allowing $12,000. Mr. 
Nielsen, however, would not necessarily limit the amount to be allowed 
in cases of this type to the amount of loss occasioned by the indi
vidual wrong, for he says:
It is clear that arbitral tribunals in assessing damages for the failure of authori
ties to punish wrong-doers have taken account of the damage caused by the wrong
ful acts of the culprits for which governments have been held responsible. The 
opinions of some tribunals reveal that they have also taken account of other 
elements of damages, and I am of the opinion that that may properly be done.70

69 Mexican Claims file no. 2081, enclosure 34, ms. Department of State.
70 Opinions of the Commissioners (1927) 123.
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Although the majority of the Commission spoke of the “old theory ” 
in the measurement of damages, it should be pointed out that the 
statement is hardly consistent with other statements made by it 
designed to show that the theory adopted by it was not new. The 
Commission stated:

21. . . . the Commission is aware of more than one award and governmental 
interposition which, in allowing or claiming damages in connection with non
punishment of a wrong-doer, abstained from linking up the amount of these 
damages with the loss caused by the act of the individual. In the Glenn case 
(Moore 3138; under the Convention of July 4, 1868) the amount of damages 
was not connected with any assumption of complicity. In the Lenz case the 
Government of the United States, on account of nonpunishment of the culprits, 
only claimed “a reasonable indemnity” (March 25, 1899; Moore, Digest VI 
794). In the Renton case the same Government for the same reason at the same 
date pleaded “ gross negligence, if not complicity ”—therefore leaving the assump
tion of complicity doubtful—and claimed a lump sum “for the murder of Renton 
and the failure promptly to apprehend and adequately punish the offenders, ” 
a position indicating that the Government did not consider the nonpunishment 
to be identical with the murder (Moore, Digest VI 794).71

These are the cases cited in the majority opinion to show that there 
were precedents for separating the wrong of the individual from the 
wrong of the government and showing that the amount allowed was 
not linked up “with the loss caused by the act of the individual” in 
every case.

What is particularly out of the ordinary about the decision is 
the fact that in a case where there was apparently an actual pecuniary 
loss resulting from the death, the original individual wrong, the Com
mission looked for other reasons for the explanation of the indemnity. 
This is unusual.

It seems that if the gravity of a state’s wrong is measured in “jus
tice”, or in “equity”, or by reference to “a round sum”, or to “a 
global sum”, or “. . . taking into consideration all the above fac
tors”, the words are somehow so formidable that we do not often 
pause to question how the damages were actually measured. When, 
however, a decision is rendered wherein the wrong of the respondent 
state is measured not by “justice” or “equity”, so-called, but by 
“individual grief”, “lack of safety”, or “mistrust”, and where there 
was not as a matter of fact, perhaps, any “grief” or “lack of safety” 
or “mistrust” felt, or claimed to have been felt, by the claimants on 
account of the failure to punish the guilty, we agree that the reasons ad
vanced for the amount of the indemnity allowed are scarcely plausible. 
If the “global sum” of $12,000 had been allowed in the Janes case 
on the basis of “absolute equity” and “justice” “in the light of all 
the evidence”, few of us would be able to recall the Janes case by

71 Ibid. 116.
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name; it would have been accepted as its many predecessors have 
been with little comment.

On September 15, 1922 Toribio Almaguer, an American citizen, 
and one Frank L. Clark were attacked by armed bandits near Tam
pico, Mexico, while they were transporting the pay roll of a certain 
oil company. Almaguer was killed, and Clark was wounded in the 
arm. A claim against Mexico on behalf of Elvira Almaguer, the widow 
of Almaguer, was presented to the General Claims Commission, 
United States and Mexico, for $50,000, the American Government 
alleging that there had been a failure on the part of the Mexican 
authorities to afford adequate protection in the vicinity where the 
murder occurred and also that there was a failure on the part of the 
authorities to take steps to apprehend, prosecute, and punish the 
persons responsible for the murder.72

Mr. MacGregor, the Mexican Commissioner, speaking for the 
Commission, in an opinion rendered May 13, 1929, took the position 
that Mexico was not responsible for having failed to render proper 
protection to the Tampico region in general, or to the deceased man 
in particular.

Sixteen persons were arrested by the Mexican authorities, and, 
with the exception of two whose conduct was seemingly most sus
picious and who were subsequently killed while attempting to escape, 
were released on the ground that the clues which had existed to prove 
their guilt had disappeared. The Commission concluded that “as 
to the questions of legality of the release of the prisoners on bond and 
the investigation of the delinquency itself ... a culpable negli
gence has been shown to exist ”.73

In assessing the damages in this case the Commission made no 
reference whatever to the injury that occurred as a consequence 
of the release of the prisoners or the negligence in the investigation of 
the delinquency, as it might have been expected to do in the light of 
the decision in the Janes case. Instead, the Commissioners concur
ring expressly stated74 * that they allowed $7,000 in this case by con
sidering the seriousness or degree of the wrong committed by Mexico. 
The Commissioner cited the Janes case to the effect that they could 
“take into account the different shades” of denial of justice, and 
added that they awarded “in this instance the sum of $7,000.00, inas
much as there was a certain serious prosecution of some persons, 
while as regards others there was a negligent prosecution and no 
punishment”.76

72 Ibid. (1929) 291, docket 16.
73 Ibid. 299.
7* Ibid.
« Ibid.
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A claim was also presented by the Government of the United States 
on behalf of Frank L. Clark, arising out of the same incident, for 
$20,000 on account of the wound received by Clark in the right fore
arm, which fractured the elbow and partially disabled his arm. This 
claim, as was the Almaguer claim, was founded on the failure of the 
Mexican authorities to render proper protection, or to take steps for 
tke prosecution, apprehension and punishment of the persons re
sponsible for the crime. The Commissioners, in an opinion in which 
they concurred,76 held the Government of Mexico liable on the same 
grounds as specified by them in the Almaguer case. Here, however, 
the Commission stated that 1‘ Taking into account the nature of the 
international delinquency imputable to Mexico in the instant case, 
the claimant should be awarded the amount of $5,000.00 ”. But 
the international delinquency was apparently the same as in the 
previous case where they allowed $7,000. The Commission made no 
further explanation of the amounts allowed in these two cases. Seem
ingly in the latter case, at least, the nature of the injury occasioned 
by the original individual wrong was considered, otherwise the 
amounts allowed would probably have been the same.

The problem of estimating the amount of the indemnity in a case 
where there has been a failure to prosecute the guilty party, and where 

at the same time there has been no actual monetary 
pecuniary0loss l°ss either on account of the injury or an account of the

failure to apprehend or prosecute, is not unlike the 
problem of fixing the indemnity in any case where the claimant has 
not suffered actual pecuniary loss. In these cases the arbitrators 
make various explanations for allowing particular indemnities. Here, 
the wrong either of the individual or of the respondent state is looked 
to as a criterion for the measurement of the indemnity. At times both 
of these methods, including the actual pecuniary losses of the individ
ual claimant, usually small losses in such instances, are said to be 
adopted in one and the same case.

In the case of the Heirs of Jean Maninat (France v. Venezuela),77 a 
claim was presented by heirs of Maninat for indemnity for his death, 
it appearing that he had died from traumatic tetanus brought about 
by a wound inflicted on him in the presence of a general of the Vene
zuelan Army. One heir only, a sister, proved to be of French nation
ality, and she had not suffered any direct pecuniary loss as the result 
of the death of her brother. The French-Venezuelan Commission of 
1902, before which the case was arbitrated, Umpire Plumley rendering 
the decision in the case, allowed 100,000 francs as “a just compensa
tion which covers both aspects of this case”, seemingly, the 'possible 
actual pecuniary loss, plus an amount for the wrong to the claimant

Ibid. 300, docket 3198.
n Ralston’s Report (1906) 44, docket 3.
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Government by reason of the nature of the reprehensible act and the 
subsequent failure of the Government to punish the guilty party. 
Umpire Plumley stated in the decision that:

In this case, unlike that of Jules Brun, there are other considerations than the 
loss which Justina de Cosse has suffered through the death of her brother Juan. 
There is no evidence that she was ever dependent upon him for care or support, 
or that he ever rendered either, or that she was so circumstanced as to need either, 
or that he was of ability or disposition to accord either. Therefore it is difficult 
to measure her exact pecuniary loss. There exists only the ordinary presumptions 
attending the facts of a widowed sister and a brother of ordinary ability and 
affection. Some pecuniary loss may well be predicated on such conditions. For 
this she may have recompense. But the more important feature of this case is the 
unatoned indignity to a sister Republic through this inexcusable outrage upon 
one of her nationals who had established his domicile in the domain of the 
respondent Government.78

While not excusing the Venezuelan Government for not punishing 
the general in command or the officer, who in fact made the attack, 
the Umpire explained that it was understandable why no punishment 
had taken place as the country was in the throes of a strong revolution. 
“It could not meet successfully the possible results if it had under
taken to censure or punish the guilty parties. Silence and tacit 
acquiescence was the only position then open to the titular govern
ment.” After stating that “generosity” was not “equity”, that 
“equity has no part in generosity”, and that certain items for which 
claim was made were too “vaguely uncertain” to be allowed, he 
awarded the amount indicated above as “a just compensation” to the 
sister.79

78 Ibid. 69, 78.
79 Ibid. 79, 80.
The General Claims Commission, United States and Panama, established 

under the terms of the convention of July 28, 1926, had before it the case of 
Lettie C. Denham, whose husband, James F. Denham, was murdered in Panama, 
having been stabbed on March 3, 1918 and having died from the effects of the 
wound two days later. The case also included a claim on behalf of Frank Parlin 
Denham, son of Mr. and Mrs. Denham, for the death of his father. The amount 
of $19,500 was claimed on behalf of the widow and $20,000 on behalf of the son. 
(Memorial, docket 6, ms. Department of State.)

The commission apparently had no difficulty in holding Panama responsible 
for the failure of the Panamanian authorities to punish adequately one Gonzalez, 
the murderer of Denham, who was sentenced to imprisonment for eighteen 
years and four months, but who was actually imprisoned only three years and a 
month, on account of an act of the National Assembly, whereby a remission of 
penalties was granted prisoners of good conduct.

In allowing each of the claimants $2,500, the Commission, Messrs. D. W. 
Van Heeckeren, Presiding Commissioner, Elihu Root, Jr., American Commis
sioner, and H. F. Alfaro, Panamanian Commissioner, said:

In arriving at the measure of the liability, the Commission has taken into 
account the fact that Gonzalez was actually imprisoned for a period of
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Again, in the case of Charles S. Stephens and Bowman Stephens 
(United States v. Mexico),80 the United States-Mexican General 
Claims Commission allowed an indemnity to one of the claimants, 
who had suffered no actual pecuniary loss, “in the character of satis
faction” seemingly referring to “satisfaction for indignity suffered, 
grief sustained and other similar wrongs”, on account of the death of 
the brother for whose murder the claim for indemnity was presented.81
Footnote 79—Continued.

slightly more than three years. There was not a total failure to punish. 
(Docket 6, ms. Department of State; Hunt’s Report (1934) 244, 245.)

It appeared that Denham and his wife were separated and that Denham had 
five illegitimate children by a native Mexican woman. The Panamanian Gov
ernment urged that damages could be paid only to persons dependent upon the 
deceased and that Denham’s minor illegitimate children were his only dependents. 
The Agent of the United States urged that under the Panamanian law (article 
234, Civil Code) the widow of Denham was entitled to the support of her hus
band, and that “loss of support” by the claimant was not the only element to 
be considered in estimating the amount of indemnity to be paid the widow, 
citing cases where indemnities were allowed in part for loss of companionship, 
shock, etc. and particularly mentioning “the indignity and grief” brought upon 
Denham’s wife and son on account of his murder. (Brief of the United States, 
Docket 6, ms. Department of State.)

80 Opinions of the Commissioners (1927) 397, docket 148.
81 Ibid. 398.
The claimants, two brothers, presented a claim for indemnity for the death 

of their brother, a bachelor, who was killed in Mexico by Mexican guard or 
auxiliary forces. Valenzuela, the guard or soldier, who caused the death of 
Stephens, the brother, was arrested by the civil authorities but was handed 
over to the military authorities at their request and was later discharged by 
Colonel Ortega, April 30, 1924, and was never reapprehended. Colonel Ortega 
was prosecuted and sentenced by the Judge of First Instance at Parral, January 
12, 1926, to three years’ imprisonment, but he was apparently acquitted on 
appeal by the Supreme Court of Justice of the State of Chihuahua about Febru
ary 9, 1926.

The amount of $7,000 was allowed the two brothers in part for the “personal 
damages caused” by the death, although it appeared that only the eldest brother 
had suffered a pecuniary loss on account of the death.

The Tribunal through the Presiding Commissioner, Mr. van Vollenhoven, said:
3. As to interests in the claim, the eldest brother of the deceased Stephens 

suffered a remote pecuniary loss by his death, in that the deceased together 
with this brother supported an aged aunt living in a sanitarium, by con
tributing at first the sum of $75.00 a month, and later the sum of $65.00 a 
month, an amount which the eldest claimant alone paid after his brother’s 
death. The youngest brother, who since 1924 appears to be suffering from 
melancholy or some mental disorder, would seem from the record not to 
have sustained any financial damage. When international tribunals thus 
far allowed satisfaction for indignity suffered, grief sustained and other simi
lar wrongs, it usually was done in addition to reparation (compensation) for 
material losses. Several times awards have been granted for indignity and 
grief not combined with direct material losses; but then in cases in which 
the indignity or grief was suffered by the claimant himself, as in the Davy 
and Maal cases (Ralston. Venezuelan Arbitrations of 1903, 412, 916). The
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On March 14, 1880 three American citizens, Henry Youmans, 
John A. Connelly, and George Arnold, were murdered at Angangueo, 
State of Michoac&n, Mexico, by a mob that collected at the house 
where Connelly lived, after the latter had become involved in a con
troversy with a workman over the payment of wages. The Americans 
were supervisers of the building of a tunnel in Mexico for a British 
corporation. The aggrieved workman, one Medina, was shot in the 
legs by Connelly when he approached Connelly’s house. Thereafter 
the mob collected. The Mayor ordered troops to quell the riot, but 
instead of protecting the parties mobbed, the soldiers joined in the 
rioting. Arnold was killed first, and, subsequently, the house having 
been set on fire by the mob, Connelly and Youmans were killed as they 
attempted to leave it.
Footnote 81—Continued.

decision by the American-German Mixed Claims Commission in the Vance 
case (Consolidated edition 1925, 528) seems not to take account of damages 
of this type sustained by a brother whose material losses were “too remote 
in legal contemplation to form the basis of an award”. (The claim in the 
Candltsh case was disallowed on entirely different grounds; Consolidated edi
tion 1925, 544.) The same Commission, however, in the Vergne case, 
awarded damages to a mother of a bachelor son (not to his half-brother and 
half-sister), though * ‘ the evidence of pecuniary losses suffered by this claim
ant cognizable under the law is somewhat meager and unsatisfactory” 
{Consolidated edition, 1926t at 653). It would seem, therefore, that, if in the 
present case, injustice for which Mexico is liable is proven, the claimants 
shall be entitled to an award in the character of satisfaction, even when the 
direct pecuniary damages suffered by them are not proven or are too remote 
to form a basis for allowing damages in the character of reparation (com
pensation).

6. There should be no difficulty for the Commission to hold that Valen
zuela when trying to halt the car acted in the line of duty. But holding that 
these guards were entitled to stop passengers on this road and, if necessary, 
to use their guns pursuant to article 176 just mentioned, does not imply 
that Valenzuela executed this authorization of the law in the right way. On 
the contrary, the use he made of his firearm would seem to have been utterly 
reckless.

8. Apart from Mexico’s direct liability for the reckless killing of an 
American by an armed man acting for Mexico, the United States alleges 
indirect responsibility of Mexico on the ground of denial of justice, since 
Valenzuela was allowed to escape and since the man who released him, 
Ortega, never was punished. Both facts are proven by the record, and 
reveal clearly a failure on the part of Mexico to employ adequate measures 
to punish wrong-doers:

10. Taking account of both Mexico’s direct responsibility and its denial 
of justice, and of the loss sustained by the claimants as it is discussed in 
paragraph 3, an amount of $7,000, without interest, would seem to express 
best the personal damage caused the two claimants by delinquencies for 
which Mexico is liable.

[Opinions of the Commissioners (1927) 398-401.]
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The General Claims Commission established pursuant to the con
vention of September 8, 1923, before which heirs of the three parties 
presented claims, found that Mexico was responsible for the acts of 
the soldiers in failing to protect the Americans and also that there was 
inadequate punishment of the guilty parties. The riot occurred in the 
day time. The parties involved were generally known. Of the 
thousand or more who made up the mob, court action was instituted 
against about twenty-nine, only eighteen of whom were arrested. 
Five of these persons were condemned to capital punishment, but 
their sentences were subsequently modified.

In the case of Mary Evangeline Arnold Monroe (United States v. 
Mexico),82 where $11,000 was allowed a sister of George Arnold, for 
whose death claim was made, although there was “very little specific 
evidence ” of support contributed by him to the members of his fam
ily, the “indignity and grief occasioned by the killing” were referred 
to as being possibly suffered by brothers and sisters of a deceased. 
In the Connelly case 83 an award of $18,000 was made in favor of two 
brothers and four sisters of John A. Connelly, the Commission stating 
that it took into consideration the “indignity and grief ” occasioned 
by the killing of Connelly. In that case there was “definite evidence” 
with respect to material support, $125 a month having been contrib
uted by Connelly to members of his family. And, in the Youmans 
case,84 arising out of the same incident, $20,000 was allowed the son 
of Henry Youmans, who was killed during the riot. The Commission 
made no explanation of why this amount was allowed.

In order to form a clearer conception of the general methods used 
in measuring the damages in cases where there has been both an indi
vidual wrong and a separate government delinquency, a comparison of 
a number of cases of this description is now presented. The cases are 
arranged according to the size of the indemnities allowed. Particular 
consideration is given in the arrangement of the material to the par
ticular wrong or wrongs stated to have been emphasized in fixing the 
indemnity in each case. There has been little attempt to criticize 
the rulings in any of the cases considered. The attempt has been, 
rather, to present, if possible, a fair picture of the extent to which the 
gravity or degree of the wrong committed by the individual or the 
state, or both, has been looked to in fixing the indemnities in these 
cases.

82 Ibid. (1929) 314, docket 274.
83 Agnes Connelly et al. (United States v. Mexico), ibid. (1927) 159, docket 270.
84 Thomas H. Youmans (United States v. Mexico), ibid. 150, docket 271.



52 CHAPTER I

In the Neer case (United States v. Mexico),85 decided by the Com
mission under the convention of September 8, 1923, it was conceded 

that after the murder of the American husband and 
father of claimants ineffective steps were taken to 
apprehend the culprits. It was decided, however, 
that although a more effective course might have been 
taken, what was done did not amount necessarily to 

an international lack of due diligence. This indicates that the arbi
trators considered the degree of effort exerted in the attempt to ap
prehend the guilty. For the particular degree of lack of effort in this 
case, there was no money awarded; the extent of the effort in the 
prosecution, or attempt to prosecute was of such a sufficiency as to be 
without the circle of liability.

So, also, in the case of Irma Eitelman Miller, Lillian Eitelman, and
B. B. Eitelman (United States v. Mexico), decided by the General 
Claims Commission in 1928, where a claim for $50,000 presented by 
the children of Eitelman on the basis of a lack of diligence and in
telligent investigation in prosecuting the murderers of Eitelman was 
disallowed it appeared that the steps taken were seemingly adequate.86

In the case of A. L. Harkrader (United States v. Mexico),87 where 
a claim was presented by a father for the murder of his son in Mexico 
on November 19, 1922, the General Claims Commission between the 
two countries held that the record did not show “with certainty” 
that the authorities were negilgent in the investigation and attempts 
to apprehend the murderers, but showed that “considerable efforts 
were made” though certain important steps in the investigation were 
not taken. The claim was accordingly disallowed.

These cases raise the question whether there should not be differ
ences in the amount allowed depending upon the degree of lack of 
intelligence in the investigation, even though the plan adopted may be 
executed swiftly enough, upon the degree of slowness of the investiga
tion, or upon the degree of bad faith existing, if any, in the evolution 
or execution of the plan. The Commission stated in the Neer case

85 L. F. H. Neer and Pauline E. Neer, ibid. 71, docket 136.
86 Ibid. (1929) 15, docket 1984.
See also the case of Bond Coleman (United States v. Mexico), ibid. 56, docket 

209, where indemnity was not allowed for negligence in apprehending and punish
ing the persons who injured the claimant ($1,000 allowed for delaying the claimant 
in his procural of medical aid by the seizure of a certain vessel) and the case of 
Daniel R. Archuleta (United States v. Mexico), ibid. 73, docket 175, where there 
was a lack of evidence of negligence by Mexican authorities in investigating the 
murder of claimant’s father (claim dismissed).

87 Ibid. 66, docket 169.

No indemnity al
lowed, though 
more effective 
steps might have 
been taken
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that “the treatment of an alien, in order to constitute an international 
delinquency, should amount to an outrage, to bad faith, or to wilful 
neglect of duty, or to an insufficiency of governmental action so far 
short of international standards that every reasonable and impartial 
man would readily recognize its insufficiency ”.88 It is submitted that 
if we should proceed to measure damages for lack of intelligence, 
in proportion to the degree in which this lack of intelligence falls be
low an international standard, a standard phrased in words inadequate 
and varying in interpretation, we would be on exceedingly tenuous 
ground. In the Janes case, however, the Commission held that it 
should take into consideration shades of denial of justice: no prosecu
tion at all; prosecution, release, and pardon; prosecution and light 
punishment; prosecution, punishment, and pardon. Possibly these 
can be more easily translated into pecuniary allowances, than can 
shades of negligence, slowness of action, or dullness of thought.

In the case of J. J. Boyd (United States v. Mexico),89 a claim was 
presented by the father of Bennett Boyd, who was murdered by 

Mexican bandits. “Some efforts” were taken to 
where “some ef aPPrebend the murderers, but these were insufficient, 
forts” were made i- e. posses were not sent out in pursuit of the bandits 
prifsP^ut inef CU*~ un^ several days after the authorities were informed 
fectively of the crime, and orders for the arrest of one Gonzalez

were not issued for several months, and then not to the 
judges of the State of Sonora where the crime was committed. The 
Commission made an award of $5,000 without explanation as to why 
that particular amount was allowed.

The same amount was allowed in the case of John D. Chase 
(United States v. Mexico),90 decided by the same Commission, where 
the suspected person was released on bond and not tried thereafter. 
In this case, the claimant may have been the aggressor in the affray 
that resulted in his permanent injury.

88 Ibid. (1927) 73.
89 Ibid. (1929) 78, docket 123.
In the case of Eulogio Zambrano (Mexico v. United States) (1904 For. Rel. 473; 

VI Moored Dig. 747), a Mexican citizen was shot on January 23, 1904 by one 
McKenzie when attempting to make an arrest in Brownsville, Texas; $500 was 
paid not for the failure to prevent the killing, but for the failure of the authorities 
“to try and punish Ranger McKenzie for unlawfully shooting him”.

In the case of Norman T. Connolly and Myrtle H. Connolly (United States v. 
Mexico), Opinions of the Commissioners (1929) 87, docket 265, $2,500 was allowed 
where there was laxity in the judicial procedure and a failure to prosecute the 
murderers for robbery or theft.

90 Ibid. 17, docket 146.
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In the case of Louise 0. Canahl (United States v. Mexico),91 $5,000 
was allowed the widow of Canahl, who had been killed by Mexican 
citizens, as “an appropriate indemnity” in view of the fact that 
“effective measures were not taken for the apprehension of the 
persons who killed Canahl”. Here again no explanation was given 
for the particular amount allowed in the case.

In the case of Ida Robinson Smith Putnam (United States v. Mex
ico),92 the claimant’s son had been murdered and the murderer sen- 
16 000 allowed fenced and twice allowed to escape. The second time 
where criminal he was not reapprehended. For this denial of justice 
not reapprehended ^ riQe 0f the Janes case was adopted. The evidence 
of negligence constituting the denial of justice on the part of Mexico 
was that the criminal was not reapprehended. An award of $6,000 
on a claim for $53,000 was made. Just how, though, in the Putnam 
case, the damage to the claimant as a result of this negligence of the 
Mexican Government, was translated into a money denomination is 
a matter for speculation.93

In another case, that of George Adams Kennedy,94 the Mexican Gov
ernment was held responsible for inflicting a punishment not com

mensurate with the seriousness of the crime. A seven 
where clahnant months’ sentence, of which five had been served when 
permanently in- the judgment was rendered, was given for the serious 
p^siimentqUate wounding and evidently permanent crippling of the 

claimant, an American mine superintendent. The 
irregularity of the procedure of the Mexican judge was said by the 
Commission to be balanced in part by the item of lack of diligence on 
the part of the claimant’s attorneys and physicians. The sum of 
$6,000 was allowed.95 * *

91 Ibid. 90, docket 593.
The claim for $50,000 was presented by the widow of Gilbert T. Canahl, who 

was murdered in 1915 in Mexico, while attending a dance. There was no neglect 
on the part of the Mexican authorities in the early stages of the investigations, 
during which period three men were arrested. Thereafter, however, there was no 
activity on the part of the Mexican authorities from June 1915 to the end of the 
year 1922, a period of seven years.

92 Ibid. (1927) 222, docket 354.
93 In the case of Hazel M. Corcoran (United States v. Mexico), ibid. (1929) 211, 

docket 161, a claim for $50,000 was presented for the murder of claimant’s hus
band. It appeared that the murderer, who was immediately placed in jail and 
against whom criminal proceedings were immediately instituted, escaped from 
jail. The award of the General Claims Commission was predicated on the failure 
of the Mexican authorities to take serious steps to reapprehend the culprit. 
Here, again, $6,000 was allowed the claimant.

94 Ibid. (1927) 289, docket 7.
95 In the case of Martha Ann Austin (United States v. Mexico), ibid. (1931)

108, docket 680, Commission under the convention of September 8, 1923, a claim
was presented for indemnity on account of the death of the claimant’s son at the 
hands of a Mexican national. An award was made in favor of the claimant on the
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In the claim of Margaret Roper (United States v. Mexico)96 it 
appeared that Mexican police, on March 10, 1921, had shot a seaman, 
$6 000 allowed; son claimant, while he was endeavoring to
earning capacity, escape. There was an inadequate investigation of the 
etc., considered crime and a failure to prosecute the guilty. The
United States-Mexican Commission, considering among other things 
the earning capacity of the deceased and the financial support he gave 
the claimant, was of the opinion that an award of $6,000 could 
“properly be made in this case”.97

In the case of Sarah Ann Gorham (United States v. Mexico),98 99 a
claim was presented for indemnity for the death of claimant's husband
$7 000 allowed ^ The amoun^ allowed the widow in this case
widow for failure was $7,000, the Commission stating that the liability
to properly mves- 0f Mexico was based on the failure of the Mexican tigate and punish ... . ...authorities to take proper steps to investigate the 
crime and to apprehend and punish the slayers.

In the claim of Minnie East," also a widow, an indemnity of $7,000 
was allowed on account of the murder of her husband. This claim 
was based on the negligent prosecution of the assailants. No expla
nation was given of why the particular amount of $7,000 was allowed 
in these cases.

Elvira Almaguer, a widow and American citizen, presented a claim 
for $50,000 100 for the murder of her husband by bandits, basing her 
claim on the “culpable negligence” by Mexican authorities in re
leasing the suspected prisoners on bond and in investigating the mur
der of claimant's husband, who was killed when murderers held him 
up along with others for the pay roll they carried. She was allowed 
$7,000. The Commission said:101

Under the conditions above stated, it may be said that there was no complete 
prosecution and punishment of Almaguer’s assailants, but taking into account 

that the proceedings in their initial stage up until the date of 
S^osecution^ Pedro Rojas’ death do not disclose any deficiency; and that at 
$7 000 allowed least two of those appearing as principals responsible for the 

crimes were seriously prosecuted, as shown by the fact of their 
death as a result of an attempted escape, and also taking into account that the 
Commission has expressed in the case of Laura M. B. Janes, Docket No. 168, its 
opinion to the effect that in cases of denial of justice it would take into account 
the different shades thereof, [“more serious ones and lighter ones (no prosecution at
Footnote 95—Continued.
basis of the failure of the Mexican authorities to take steps to apprehend the 
criminal. The Commissioners agreed in allowing $6,000, without explaining 
their computation.

Ibid. (1927) 205, docket 183.
” Ibid. 210.
»8 Ibid. (1931) 132, docket 258.
99 United States v. Mexico, ibid. 140, docket 2254.
100 See, ante, p. 46.
101 Opinions of the Commissioners (1929) 299.
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all; prosecution and release; prosecution and light punishment; prosecution, 
punishment, and pardon”)] it seems that the claimant may properly be awarded 
in this instance the sum of $7,000.00 inasmuch as there was a certain serious 
prosecution of some persons while as regards others there was a negligent prose
cution and no punishment.

In the Stephens case, referred to above,102 $7,000 was allowed to 
two claimants for the killing of a brother. In this case the mur
derer was a young ignorant soldier, only a temporary recruit, who, 
perhaps, did not commit so serious an offense when he shot recklessly 
and killed the deceased. There was a failure to prosecute him and 
also the person who released him.

In the Swinney case 103 $7,000 was allowed parents for the reckless 
killing of their son, an American, by two Mexican customs officials.

This sum was said to be measured in large part by 
feckless^shootin^1 exPected contributions. It was allowed because 
and lack of dili- there was lack of diligence in the investigation and 
gatfonm mvestl" because of the reckless shooting. That it may have 

been punitive in part, is seen from the opinion, where
in it was stated that “ Human life in these parts, on both sides, seems 
not to be appraised so highly as international standards prescribe.”104

A claim was presented to the same Commission by the Government 
of the United States for Lillian Greenlaw Sewell, in her own right and
$7 000 allowed for as Suar^an °f Vernon Monroe Greenlaw, a minor,105 
laity in appre- on account of the murder of the claimants’ husband 
^hmentanCi PUn" anc^ ^a^er* There was negligence on the part of the 

Mexican authorities in apprehending some of the 
murderers, nonexecution of the sentences of death of others, and re
lease from prison of still others. The amount of $7,000 was allowed 
without explanation of how it was calculated.

102 Ante, p. 49.
103 J. W. and N. L. Swinney (United States v. Mexico), Opinions of the Commis

sioners (1927) 131, docket 130.
i°4 Ibid. 133.
105 United States v. Mexico, ibid. (1931) 112, docket 132.
In the case of D. Guerrero Vda. de Falcon (Mexico v. United States) $7,000 was 

allowed the widow of Falc6n, who, on May 5, 1919 while in bathing on the Ameri
can side of the Rio Grande contrary to military regulations, was killed by two 
American soldiers. The affair was investigated by the authorities of the United 
States, but the soldiers were not brought to trial. The Commission stated that 
this latter was “somewhat odd”, but added that apart from this point, however, 
“the Commission is of the opinion that the killing of Falcon was a wrongful act 
for which damages may be assessed in the amount of $7,000 without interest.” 
No further explanation was given of the amount awarded, but the $7,000 was 
plainly not awarded for the delinquency of the Government of the United States 
in not bringing the soldiers to trial. (Ibid. (1927) 140, docket 278.)
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In each of two other cases, those of Mrs. Elmer Elsworth Mead 
{Helen 0. Mead),106 and Mrs. Ethel Morton™1 where widows presented 

claims for the murder of their husbands, $8,000 was 
where Mure to allowed by the General Claims Commission, United 
prosecute the States and Mexico, for the failure to prosecute or 
qMtesTntencM6’ punish the guilty parties. In the former case the 

decision was rendered by Mr. Nielsen, for the Com
mission, who discussed the deceased’s age, salary, etc., in fixing the 
indemnity. In the latter case it appeared that an officer committed 
the murder and that he was given “the wholly inadequate sentence 
of four years”. No explanation was given as to why the particular 
amount was allowed.

In the case of Lillie S. Kling 108 * a claim was presented for the 
wrongful killing of claimant’s son by Mexican soldiers in 1921. 
$9,000 allowed a There was considerable laxity on the part of the 
^ e^and eamin °n Mexican authorities in the investigation of the crime 
capacity of he? and a failure to prosecute the guilty. The sum of 
son $9,000 was allowed by Mr. Nielsen (for the Commis
sion) in this case, although he stated that he felt the amount allowed 
should have been $11,000, based on the age and earning capacity of 
the son. Commissioners MacGregor and Alfaro urged an award of 
$9,000 without recording in an opinion their explanations of why 
they allowed this amount.

For the murder of an American oil driller, Edgar G. West, on 
December 2, 1922, by bandits who sought the pay rolls he carried, 
$10,000 allowed a was presented by the deceased’s father
where amnesty (F. R. West).m Mexico had granted an amnesty to the 
granted guilty, a greater delinquency than a mere omission
on her part, we might say. The amount of $10,000 was allowed for 
the “ indirect liability which it [the Mexican Government] thereby 
incurred”.

108 United States v. Mexico, ibid. (1931) 150, docket 260.
107 United States v. Mexico, ibid. (1929) 151, docket 2179.
108 United States v. Mexico, ibid. (1931) 36, docket 3114.
In the case of George David Richards (United States v. Mexico) there was a 

claim for damages suffered on account of the murder of claimant’s father on August 
26, 1921. There were unexplainable delays in the trial of the parties presumably 
responsible for the death of Richards. The sum of $9,000 was allowed without 
discussion of the amount of the damages. (Ibid. (1927) 412, docket 22.)

109 Ibid. 404, docket 241.
In the case of Salomt Lerma vda. de Galvdn (Mexico v. United States), a claim 

was presented by a mother whose son, a Mexican citizen, was murdered in Texas 
by an American citizen. There was unnecessary delay in the prosecution of the 
person who appeared to be guilty of the crime. The sum of $10,000 was allowed 
without explanation of the calculation of the amount of the indemnity. (Ibid. 
408, docket 752.)

114297-—37------5
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A claim was presented by Jesus Navarro Tribolet, and others,110 
the wife and children of Robert Tribolet, deceased, who was 
$12,000 allowed executed, without trial, for participation in a murder 
for execution in Mexico, less than forty-eight hours after his arrest 
failure to investi- by Mexican officials whose acts were not investigated. 
gate An award of $12,000 was allowed the claimants with
out explanation of the amount.

The same Commission, it will be recalled, allowed $12,000 to the 
widow in the Janes case where there was “gross negligence” in 
failing to apprehend and prosecute the guilty.

In the Massey case,111 there was also “gross” negligence in the 
failure to prosecute the murderers of claimant’s husband, an American, 
$15,000 allowed killed in 1924 for the alleged rape of a Mexican 
widow and two citizen. The sum of $15,000 was allowed the widow 
for failure to and two minor children, seemingly lor the state s 
prosecute delinquency, but there is no mention of what was
considered in the actual measurement of the damages.

In the Francisco Mallen case (Mexico v. United States),112 where 
an American deputy constable assaulted a Mexican consul and was 
$18,000 allowed sentenced to fine or imprisonment, neither of which 
&st and second was executed, it was held that the United States was 
wrongs liable (1) for the original illegal act of the deputy
constable, and (2) for the later denial of justice resulting from the 
nonexecution of the penalty and for lack of protection of Mallen. 
The sum of $18,000 was allowed Mallen for injuries that were the 
direct result of the occurrence, including a sum for the indignity 
suffered, lack of protection, and the denial of justice. Apparently 
no special allowance was made by reason of the fact that Malign was 
a Mexican consul.

In the case of Margaret Glenn (United States#. Mexico), presented 
to the Commission established under the convention of 1868 between 
$20,000 allowed the two countries, and decided by Sir Edward Thom- 
for murder of ton, July 8,1875, a claim was presented for the murder 
husband and son q£ claimant’s husband and son by Mexican sol
diers.113 The Mexican Government was held responsible on the ground 
that there was a “ positive denial of justice in failing to bring to trial 
those who committed such acts of violence, by which means their 
guilt or innocence might have been established”. With reference to 
the amount of the indemnity the Umpire said:

But the Umpire is of opinion that there was no reason or excuse for killing 
Mr. Glenn and his son, and that this was an injury to his widow and family

110 United States v. Mexico, ibid. (1931) 68, docket 1246.
111 Gertrude Parker Massey, ibid. (1927) 228, docket 352.
112 Ibid. 254, docket 2935.
113 3 Moore's Arb. 3138; ms. Department of State; docket 62.
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committed by Mexican Authorities. He therefore awards that there be paid by 
the Mexican Government as compensation for that injury the sum of twenty 
thousand Mexican Gold Dollars ($20,000) without interest.

Where the Government has failed diligently to take steps for the 
apprehension or punishment of persons committing robberies it is 
Robberies* fail eas^er measure the damages by looking to the losses 
ureto apprehend, flowing from the failure to apprehend the culprits; in 
punish, or those cases there may be actual monetary losses, or

property losses, capable of measurement and there will 
be little necessity for relying on the claimant’s “lack of safety”, 
“indignity”, etc., referred to in the Janes case, in order to calculate 
the indemnity, unless, of course, it is proven that it would have been 
impossible to recover the property despite the apprehension of those 
guilty, or unless the property has in fact been recovered despite the 
failure to apprehend the culprits.

In the case of Laura A. Mecharn and Lucian Mecham, Jr.lu (United 
States v. Mexico), decided by the same Commission that decided the 
Janes case, wherein it appeared that certain municipal authorities 
were guilty of “palpable negligence” in refusing to aid in arresting 
parties suspected of robbing the claimants’ husband and father, the 
Commission held that “the Mexican authorities fell short of their 
duty to protect the claimants by providing appropriate means to 
prosecute and punish the offenders”.114 115

With reference to the amount of the indemnity allowed only for 
the robbery, Mr. MacGregor, for the majority of the Commission, 
said:

From the foregoing it follows that the Commission must give satisfaction only 
for the denial of justice and lack of protection to the property of the Mechams, 
implied in the case of robbery. To fix the amount of such indemnity the Com
mission deems it expedient to consider in this case the value of the effects stolen 
and which might have been recovered if the immediate arrest of the robbers had 
been obtained, as appeared imminent. The claimants in their affidavits give a 
list of the goods stolen and their prices, but in this list are included several 
entries for items which could not have been recovered even if the arrest had been 
procured and others for damages to the house and for expenses of the men who 
went after the robbers. The items which, for this reason should be deducted,
are:
1 ton of flour emptied on the floor_______________________________ $100. 00
Medicines taken and destroyed________________________________  90. 00
10 small sacks of flour wasted_________________________________  25. 00
Face powder taken and destroyed______________________________  25. 00
Damages to the building on entering it__________________________ 25. 00
Expenses to the men who went after the robbers, furnished in provisions

and salaries_______________________________________________ 120. 00
Total________________________________________________  385. 00

114 Opinions of the Commissioners (1929) 168, docket 225.
115 Ibid. 170.



60 CHAPTER I

There are three other items which include expenses charged by the doctor 
and by the Judge and the amount paid to the soldiers. Of these items the two 
last should be paid, (30 and 20 dollars, respectively) as it seems that they were 
loans made, but not the first as there is doubt regarding the purpose for which 
the doctor collected it.116

Mr. Nielsen, Commissioner, in a separate opinion stated that while 
he agreed generally with the conclusions expressed by Mr. MacGregor:

I do not concur entirely in the computation of the amount of indemnity awarded. 
Evidence has not been adduced to refute the evidence submitted by the United 
States to support the items set forth in the Memorial. The general rule of inter
national law in a case of this kind is, in my opinion, that relied upon by the Com
mission in the case of Coatesworth [sic] & Powell (Moore, International Arbitra
tions, Vol. II, p. 2050) in which the Commission awarded an indemnity of $50,000 
for property losses, responsibility being based by the Commission solely on the 
nonpunishment of wrongdoers.117

118 Ibid. 172-173.
117 Ibid. 173.
Other cases where there has been a failure to prosecute persons for injuries to 

the^property of aliens are:
The Montijo (United States v. Colombia), 1871 For. Rel. 230-238, 239-241; 

1872 For. Rel. 138-141, 142-156; 1875 For. Rel. 426, 427; 1876 For. Rel. 
84, 85; 2 Moore's Arb. (1898) 1421, 1427 (failure to punish persons who 
wrongfully seized and used the claimant's vessel, indemnity allowed).

Guillermo Collignon (Germany v. Mexico), docket 80, decided February 
18, 1930, under the convention of March 16, 1925, unprinted ($23,000 
national gold allowed for the value of hides seized March 4, 1915, by order 
of General Villa, where the Presiding Commissioner said, and the Mexican 
and German Commissioners concurred, that it was “not shown that there 
was any procedure for punishing the acts on which the claim is based)".

Waldemar Julsrud (Germany v. Mexico), docket 31, Commission under 
the convention of March 16, 1925, decided February 6, 1930, unprinted 
($15,000 national gold allowed in a case where there was a failure on the part 
of the Mexican authorities to adopt “reasonable methods for preventing 
such acts and for punishing those guilty'' when revolutionary forces occupied 
a certain hacienda, of which the claimant was a part owner at the time and 
later received the entire ownership by transfer from the other owners).

Henny Schragenheim (Germany v. Mexico), docket 5, decided February . 
15, 1930, Commission under the convention of March 16, 1925, unprinted 
(3,000 pesos national gold allowed where failure to prosecute persons who, 
in February 1916, looted the claimant's personal property consisting of 
medical instruments and other items).

S. J. Stallings (United Statesv. Mexico), convention of September 8, 1923, 
Opinions of the Commissioners (1929) 224, docket 3231 (claim for $10,120 
where claimant abducted by bandits and robbed of personal property of the 
alleged value of $120; $400 indemnity allowed based on the failure of the 
authorities to apprehend the bandits, permission having been refused by 
Colonel Ortega for some fifty mounted men ready to start in pursuit of the 
bandits to do so; no explanation as to why $400 rather than $120 was 
allowed).
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On March 15, 1894, Charles W. Renton, an American citizen, was 
murdered at Brewers Lagoon, Honduras, by a group of persons who 

also burned and destroyed his home and property 
and carried away Mrs. Renton and her niece.118 On 
January 6, 1896 the American Minister, Mr. Young, 
in a note to the Minister of Foreign Affairs of Hon

duras, referred to the reasons advanced by the latter for the delay in 
the proceedings against the persons accused of the murder of Renton 
and stated that Mrs. Charles W. Renton asked to be reimbursed for 
her losses amounting to $37,420 (property losses), and that by direc
tion of his Government he must insist upon a speedy settlement of the 
matter. On January 10, 1896 the Honduran Minister for Foreign 
Affairs replied to the note of the 6th, stating that the Government 
of Honduras had “done everything possible for the capture of the cul
prits and the continuance of the legal course of the trial”. On 
February 6 and 12, 1896 Secretary of State Olney instructed the 
American Minister that—

It has been decided that the claim against Honduras growing out of the 
murder of Mr. Renton shall not be pressed for the present. That Govern
ment has assured this Department of its intention to push the prosecution 
of the persons charged with the murder of Renton promptly and vigorously 
to a conclusion. If the trial is conducted accordingly, the claim for damages 
and indemnity may remain in abeyance until the result of the trial is known. 
Then you will be fully instructed what to do. This suspension of the claim 
is without prejudice and is not intended as an intimation that it will be 
abandoned or that the claims are in any respect weak or ill-founded. The 
desire of this Government is, first, that the authorities of Honduras may 
be left free to punish the murderers of Renton; after that, such action as the 
conditions call for will be taken respecting the claim.

The records of the Department show that nothing further was 
done with reference to this case until April 8, 1897, when Mr. Coxe, 
who had succeeded Mr. Young as Minister, forwarded to the Depart
ment a copy of the opinion and judgment in the cases of the persons 
accused of the murder of Renton, rendered February 8, 1897, which 
had been transmitted to the Minister by the Government of Honduras.

On February 25, 1904 Secretary of State John Hay, in an instruc
tion to Minister Combs,119 after reviewing the relatively slight 
sentences of the seemingly guilty persons and the fact that all except 
one were allowed to escape from prison, stated that:

After careful consideration of the case, the conclusion has been reached by 
the Department that the facts afford ample ground for the presentation to the 
Government of Honduras of a pecuniary claim for damages in behalf of the 
injured parties.

Demand for in
demnity should 
be made after 
state’s wrong

118 1895 For Rel., pt. II, pp. 882-935; 1897 For. Rel. 347; VI Moore’s Dig. 
(1906) 794-799.

119 MS. Department of State, 22 Instructions, Central America, 417, no. 97.
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The liability of the Government of Honduras is believed to be fully established, 
however, on grounds apart from the fact that a minor official of that Government 
was directly concerned in the crime. While a State is not ordinarily responsible 
for injuries done by private individuals to other private individuals in its territory, 
it is the duty of the State to diligently prosecute and properly punish such offend
ers, and for its refusal to do so, it may be held answerable in pecuniary damages. 
There was an inexcusable delay in initiating a judicial investigation. The first 
proceedings were partial and one-sided. The subsequent judicial proceedings, 
which were the direct result of the naval investigation by the U. S. S. 
‘‘ Montgomery ”, terminated in condemning for minor offenses persons who the 
evidence before the Department shows, were gulity of a deliberate and brutal 
murder. And finally, soon after the decision of the supreme Court, all of the 
murderers, with the single exception of Dawe, were permitted to escape.

In the memorial filed by Mrs. Renton in behalf of the estate of her husband, 
Charles W. Renton, and those interested therein, viz: herself, Charlotte Don
nelly, daughter, and Daniel H. Renton, son of said Charles W. Renton, she makes 
a claim on account of the murder of Renton, the failure to promptly apprehend 
and adequately punish the perpetrators of the crime, etc., of $100,000. For this 
item of the claim the Department considers the sum of $15,000 a suitable amount 
at which to fix the indemnity to be demanded, and you are instructed to make 
such demand.120

A claim was then made for loss of property of Renton in the sum of 
$32,104.20; for the value of the lands leased to Renton, $100,000, in 
case the Government of Honduras should refuse to permit the heirs 
to receive them; $10,000 for injuries to Mrs. Renton's person and 
health; $10,000 for the loss of her individual property, and $5,000 for 
the ill-treatment of her niece. This claim was settled by an agree
ment of November 25, 1904 for $78,607.82 silver.121

Secretary Olney's insistence that the claim against Honduras 
growing out of the murder of Renton should not be pressed until 
Honduras was given an opportunity to prosecute the guilty was the 
sound position to take unless, of course, it was desired to rest the

120 Ibid. 436-438. •
121 Minister Combs to Secretary of State Hay, December 5, 1904, ms. Depart

ment of State, 51 Despatches, Guatemala and Honduras, no. 220.
Minister Combs, in a despatch of March 14, 1905, recommended that the 

amount received on the Renton claim should be allocated as follows:
Murder of Charles W. Renton,
Loss of personal property of Charles W. Renton, 
Value of lands of Charles W. Renton,
Mrs. Renton’s personal injuries,
Loss of the personal property of Mrs. Emma Renton, 
To Guardian of Ella Miller Renton for personal injuries

$30, 000. 00 silver 
10, 000. 00 “

20, 000. 00 “

8, 607. 82 “
10, 000. 00 “

$78, 607. 82 silver
(MS. Department of State, 51 Despatches, Guatemala and Honduras, no. 255.)

The Department of State adopted this recommendation in its distribution of 
the moneys received in payment of the claim.
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demand for indemnity on the initial delay of the authorities in insti
tuting proceedings, alone, which was apparently not desired. When 
the Government of Honduras failed adequately to punish the guilty 
that Government became liable for such failure, apart from the fact 
that a minor official participated in the crime, on which latter ground 
the Government of the United States might or might not have been 
able to base the claim. Since the responsibility of Honduras was 
made to rest on the failure to properly punish the offenders, no demand 
for indemnity for this failure could properly be made unless and until 
such failure arose.

It may be explained that the claim, as finally presented, compre
hended a demand for $15,000 for the murder of Renton and the failure 
to prosecute, together with a demand for damages for losses of 
property and personal injuries. The item of $15,000, in the absence 
of any showing as to the value placed upon the life of the deceased, 
or as to his financial contributions, might be denominated punitive or 
exemplary damages, asked on account of “the failure to promptly 
apprehend and adequately punish the perpetrators of the crime”. 
The other items, constituting the bulk of the claim, were for injuries 
arising out of the original incident and were not for the wrong of the 
state in failing to prosecute the guilty.

In another case, that of Rev. Benjamin W. Labaree, an American 
missionary who was murdered by Kurds on March 9, 1904 at a place 
near Urmia, Persia, the United States demanded $50,000 in gold 
which was agreed to by Persia. Subsequently the United States 
insisted that a smaller sum of $30,000 be paid immediately to the 
American Minister and that $20,000 more be paid in case the principal 
murderer escaped through official negligence or connivance, in case 
the known accomplices were not captured by a fixed date, or in case 
any portion of the indemnity were exacted from the Christian popu
lation in the province or elsewhere in Persia. The principal murderer 
died in jail, the accomplices either w^ere killed or escaped, and the 
United States decided to consider the matter closed, $30,000 having 
been paid by Persia.122

122 There are a number of interesting features of this case. One is that the 
widow, Mary Schauffler Labaree, insisted that the amount of the indemnity asked 
was exorbitant. She also called attention to the fact that the payment of the 
indemnity by Persia, if it should be collected by Persia in the usual method, i. e. 
by forcing individuals to pay it, would cause the collection of the indemnity to 
fail in its purpose. Subsequently, the Persian Government agreed to pay the full 
amount, $50,000, but the Government of the United States refused to accept this 
amount, insisting that the culprits be punished, etc. (1904 For. Rel. 657-677, 
835; 1905 For. Rel. 722 et seq.; 1906 For. Rel., pt. II, pp. 1208 et seq.; 1907 For. 
Rel., pt. II, pp. 941 et seq.; Richmond Pearson to the Secretary of State, January 
9, 1905, ms. Department of State, 12 Despatches, Persia, no. 98.)
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At times the amounts are calculated and even demanded of the 
respondent governments before those governments have failed in their 
duty to prosecute the offenders. Thereafter, when there has been a 
failure to prosecute or a denial of justice this failure or denial is readily 
adopted as an added reason, or even as the sole reason, for pressing, the 
claim.

When, on April 24, 1874, John Mageey the British Vice Consul at 
San Jose, Guatemala, was arrested and flogged by order of the com
mandant of the port of San Jose, and his life spared only on condition 
of a payment of money, the Guatemalan Government acted prompt
ly—as soon as it was informed of the affair—to assure the arrest and 
punishment of the assailants.123 A garrison was sent to San Jos6 by 
the Government to effect the arrest of the persons involved, and pre
cautions were taken to prevent their escape.

The outrage gave rise to an active correspondence between the 
British Charge d’Affaires and the Government of Guatemala, and on 
May 1, 1874 the Minister of Foreign Relations of Guatemala and 
the British Charge d’Affaires signed a protocol of conference contain
ing (1) a reiteration of promises to prosecute the guilty parties, which 
had already been ordered, and the British charge d’affaires “ declared 
himself satisfied with this action on the part of the government”;
(2) an agreement by the Guatemalan Government to order a salute of 
twenty-one guns to the British flag “as a proof of the deep pain with 
which it has seen the outrage”; and (3) a request for “an indemnity 
for the outrage done to Vice Consul Magee of Guatemala by Com
mandant Gonzalez”. The Minister of Foreign Relations stated that 
the Government of Guatemala did not consider itself under obligations 
to pay such indemnity, first, “because Mr. Magee, as was known to 
the Charge d’Affaires, had officially declared that he did not wish 
his Government to make any claim, and that he himself would make 
none”; secondly, “because the Government of Guatemala did not 
think the case to be one demanding indemnity according to the 
general principles of justice and the special circumstances of the 
act giving rise to this claim”. The Government of Guatemala 
declared, however, that if “Her Britannic Majesty, when it shall 
have full knowledge of the affair, of the conduct of the government 
of Guatemala in the matter, and of the manner in which it has deplored 
this occurrence, shall think proper to ask for indemnity, and shall 
insist upon it, notwithstanding the desire to the contrary expressed 
by Mr. Magee, then the government of Guatemala will enter into 
negotiations with that of Her Britannic Majesty for the settlement 
of that point.” 124

123 1874 For. Rel. 154, 155, 160, 168, 171, 175, 177, 182, 566; 1875 For. Rel. 
pt. I, p. 128; XIV Hertslet’s Commercial Treaties (1880) 1215-1217.

124 1874 For. ReL 162-163.
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Amount fixed be
fore alleged irreg
ular trial and 
acquittal

The assailant and his accomplice were promptly prosecuted in the 
Guatemalan courts. The cases were tried by the Council of War of 
the Army of Guatemala,125 then by the Supreme Court of War, and 
finally by the Supreme Court of Justice of Guatemala.126 The latter 
Court, on August 20, 1874, sentenced Commandant Gonzalez to 
ten years’ imprisonment, prohibited him from thereafter holding 
Governmental office of honor or trust, and sentenced his accomplice 
to three years’ imprisonment and deprived him also from holding 
any Governmental office of honor or trust.

The British Government decided that the foregoing sentences were 
unsatisfactory, and demanded $50,000 and a salute of twenty-one 
guns to the British flag. The sum of $50,000 was paid on August 31, 
1874 and the other demands that had been made by Great Britain 
were complied with.

In the case of Frank Pears (United States v. Honduras),127 where 
Pears’ murder was allegedly committed on January 31, 1899 by a 
sentry of the Government of Honduras, while the latter was on 
duty, the Government of the United States instructed its Minister 

on March 16, 1899 that the United States would 
require “first, the arrest and punishment of Cruz 
Rosalez, the sentinel who wrongfully and illegally 
shot and killed” Pears, and, “second, the payment of 

an indemnity of $10,000 in gold, to be awarded to the relatives” of 
Pears. The instruction added “You are directed to urge these 
claims upon the Government of Honduras and to secure an early 
reply.” 128 The trial of the accused party before the special military 
court of first instance began, as a matter of fact, on March 7, 1899 
and was concluded on the 24th or 25th of April of that year. The 
Court decided that Pears “was killed unintentionally and without 
gross negligence; that the act of shooting was, under all the circum
stances, lawful and innocent,” 129 and discharged Rosalez. The claim 
was presented on April 25, 1899.

The Government of Honduras, previously, on March 4, 1899, took 
the position that the sentinel, Cruz Rosalez, “could and ought to 
have acted with more prudence, and therefore ought to be tried in 
conformity with the law; and that the deed can not justify a diplo
matic claim, because the investigation is being carried out in accord
ance with prescribed laws, and it is not possible to allege a denial of 
justice since no one has appeared as an interested party accusing the 
author of the death of Mr. Pears, nor asking any indemnity.” 130

125 Ibid. 175.
128 Ibid. 177-178, 182.
127 1900 For. Rel. 674-702.
128 Ibid. 676.
129 Ibid. 688.
130 Ibid. 680.

114297—37------ 6
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On March 20, 1900 the Department of State again instructed its 
Minister to insist upon the payment of the indemnity of $10,000 
demanded in the instruction of March 16, 1899, after reciting that—
there has appeared no serious purpose on the part of the Honduran Government 
to punish either the sentinel or his superiors.131

The claim was seemingly not based on the fact that Pears’ assailant 
was a sentry.

On April 9, 1900 the American Minister, in a note to the Honduran 
Minister of Foreign Affairs, stated that—
Mr. Pears’s [sic] conduct gave no cause for suspicion; that the subsequent 
trial and acquittal of Cruz Rosales by the military court reveal a marked effort 
on the part of both the prosecuting attorney and the attorney for the defense 
to acquit the accused sentinel, and that the findings of that court cannot be 
confided in, and show that there has been no serious purpose on the part of the 
Honduranean Government to punish either the sentinel or his superiors.

In view of the foregoing facts and conclusions which I now make known to 
your excellency, my Government has decided to insist upon the payment of the 
indemnity of $10,000 and the punishment of the sentinel, for both of which I 
made demand on the Government of Honduras in my note of April 25, 1899, 
and which I now insist upon, in accordance with the instructions of my Govern
ment.132

On July 22, 1900 the Government of the United States instructed 
the Minister that:

The Department is not disposed to require the punishment of the sentinel 
who killed Pears. His punishment was not mentioned in instruction No. 236 of 
March 20 last. But delay in responding to the demand for indemnity should not 
be allowed to pass unnoticed.133

Thereafter, on October 12, 1900, the Charge d’Affaires ad interim 
stated in a despatch to the Department of State:

It will also be observed that I have pointed out that we have receded from our 
original demand for the punishment of the sentry, Cruz Rosales, which may in a 
measure serve as a balm to their wounded feelings.134 135

The claim was paid in the amount of $10,000 gold, transmitted 
to the Department of State, November 26, 1900.136 The amount 
asked was fixed long before the conclusion of the trial and the acquit
tal of Cruz Rosalez. As the Queen explained to Alice: “There’s the 
King’s Messenger. He’s in prison now, being punished: and the 
trial doesn’t even begin till next Wednesday: and of course the 
crime comes last of all.” The complaint found with the sentence 
of the Honduran court, while possibly justified, served as the reason

131 Ibid. 685, 689.
132 Ibid. 689, 690.
133 Ibid. 691.
134 Ibid. 697.
135 Ibid. 700.
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or basis for the insistence upon the payment of the indemnity, the 
liability, as distinguished from the actual amount of the indemnity.

The American College at Marsovan, Turkey, was destroyed by 
incendiarism on February 2, 1893.136 In a statement presented by 
Demand for reim- f°ur ^he missionaries, February 22,1893, it appeared 
bursement apart that 500 liras ($2,240) or more had been expended 
from punishment Up0n an incompleted building at the time of the fire.137 
The building stood on land that had been purchased in the name of a 
Turkish subject at a more reasonable price than it could have been 
purchased for by the Americans, but the “ purposes and real owner
ship of the building were well known to the authorities”.138 Acting 
Secretary of State William F. Wharton instructed Minister Thomp
son on March 1, 1893, to urge “the immediate adoption of repres
sive and punitive measures which shall enforce due respect for the 
persons and property of American citizens in Armenia . . . and secure 
for them due reparation for such injuries as they may suffer through 
the failure of the authorities to afford them adequate protection and 
prompt redress”.139

The Government of the United States took the position, as ex
pressed in an instruction of April 12, 1893, that “without waiving 
the right to demand at a later date that the offenders be punished . . . 
the school be granted a license and full protection, a permit be issued 
to immediately rebuild, and payment of the full value of the burned 
building effected * \140

Mr. Newberry, the Secretary of the Legation of the United States, 
was instructed to make an investigation of the Marsovan affair. 
He reported on April 12, 1893 141 that the loss from the burning of the 
building, as shown by a statement of the treasurer of the Mission 
Society on April 3, 1893, was as follows:
Total expenditures for the building...................................................... £T 586
Salvage—estimated value of the foundation, timber, and other mate

rial not consumed................................................................................ 86

Loss............................................................................................... [£T] 500

The Turkish Minister of Foreign Affairs requested Minister 
Thompson not to make a formal demand but to allow him to make 
an offer of reparation, tendering £T 500 and an irade for the school.142 
Accordingly, on April 26, 1893, the Ottoman Government paid * 1

130 1893 For. Rel. 593-594, 597-598, 603-635.
1S7 Ibid. 614. 
i33 Ibid. 606, 625.
J39 Ibid. 604.
“o Ibid. 625, 626.
1^1 Ibid. 627, 628-629.
142 Ibid. 627, 629.
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£T 500 to cover the loss sustained in the destruction of the building, 
granted an irade giving immediate permission to rebuild, and prom
ised a further irade giving certain exemptions from taxes and pro
tection.143

In the despatch of April 27, 1893 containing the report of the pay
ment, the Minister of the United States added, after stating the 
terms of the settlement:

Hosref Pasha, chief of the gendarmerie of the province of Sivas, in which 
Marsovan is situated, has been removed and the chief of police of Marsovan 
has been imprisoned.

These two men are responsible for the fire and the troubles at Marsovan.144

The amount paid was based on the pecuniary loss sustained, i.e. 
the value of the building destroyed. It seemingly did not include 
any item for failure to prevent the conflagration or punish the 
offenders. While the claim might possibly have been based on the 
failure to prevent the injury, this was seemingly not done. No 
weight was apparently attached to whether the guilty parties had 
been punished or might be punished, so far as the right to indemnity 
was concerned; in fact, the right to demand punishment for the 
offenders was expressly reserved until later.

James H. Bain, the British purser on the steamship Engineer, 
was shot on March 12, 1895 during labor troubles on a wharf at New 
Orleans, where his ship was loading.145 Five shots were extracted 
from his head, and a sixth, which lodged under his right eye, could 
not be removed without loss of the eye. The British Government, 
on September 26, 1895, “with a view to his obtaining, if possible, a 
Indemnity asked voluntary grant of compensation ” suggested payment 
before failure to for Bain’s injuries in the sum of £500 ($2,500) as a 
prosecute reasonable amount.146 Mr. Olney, Secretary of State,
stated on October 4, 1895 that—
the authorities of the State of Louisiana have been requested to furnish informa
tion as to the circumstances attending this affair, as developed by the investi
gation of the grand jury; also as to the prosecution and punishment of the guilty 
parties. When a report is received the Department will communicate with 
you further in regard to this matter.147

An investigation took place, but no one was brought to trial. 
Attempts were made to prosecute the guilty parties in New Orleans. 
Bain, the prosecuting witness, returned to England, and the case

143 Ibid. 631.
144 Ibid.
143 1895 For. Rel., pt. I, pp. 686-696; 1896 For. Rel. 298-301.
146 1895 For. Rel., 687.
147 Ibid. 689.
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could not be tried in his absence. Great Britain did not claim 
damages for the failure to prosecute. She fixed the sum requested 
to be paid before it could have been known that no prosecution 
would take place. Rather, five months after the request for the 
specific amount of damages, the reason was presented for the presen
tation of the claim, i. e. the failure to prevent the crime. On January- 
16, 1896, after a report had been made by the Attorney General of 
Louisiana on December 10, 1895, Sir Julian Pauncefote, in a note to 
Secretary Olney, made a point of the fact that “for some months 
prior to the event” “notwithstanding the appeals of foreign consuls 
adequate protection was not afforded to the foreign shipping” and 
that at the time of the trouble “The few policemen on the spot con
cealed themselves for safety behind the cotton bales.”148 On June 
8, 1896 Congress appropriated $1,000 for Bain “out of humane con
sideration, and without reference to the question of liability 
therefor.”149

It is of course exceedingly difficult to ascertain in any scientific 
manner, whether the amounts actually allowed in cases where there 
has been a failure to prevent a crime are larger than in the cases where 
there has been a failure to investigate, apprehend, and punish the 
culprit. The situations in the decided cases are widely variant in 
the elements involved, as, for example, the age of the claimants, the 
age of the deceased (in a murder case), the number of dependents, the 
relative seriousness of the crime, the actual pecuniary loss involved 
in the incident, etc. If we consider three hypothetical cases wherein 
parties were robbed or killed, where these persons were of the same 
age, had the same business ability, had the same number of depend
ents, used the same degree of care in their behavior, etc., but in one 
the respondent state failed to prevent the crime, in the other the 
state failed to promptly investigate, apprehend, and punish the 
guilty, and in the third, failed to prevent the crime and also failed 
to punish the criminal, we should expect that in the first and third 
cases larger amounts would be recoverable. In those situations there 
is an actual loss, the death or robbery and all it entails having been 
occasioned by the failure to prevent. There may or may not be 
actual losses occasioned by the failure to apprehend and punish. If 
it is a case of robbery the actual loss from the failure to apprehend 
may be fully as large as where there has been a failure to prevent the 
crime. This would of course depend on whether the lost chattels 
could have been recovered by such action on the part of the respondent 
state.

148 Ibid. 690, 691.
149 29 Stat. 267.
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IMPLIED RATIFICATION OR CONDONATION BY APPROVAL, 
PARDON, OR NONEXECUTION OF A COURT ORDER

Frequently the language adopted for the statement of the liability 
of the respondent state for its failure to prevent or its failure to prose- 
State an accom- cu^e> particularly the latter, is that the state, by its 
plice; condone- act or omission, has made itself an accomplice to 
ment the wrongful act of the individual or has condoned
such wrongful act. Secretary of State Fish, in an instruction of 
August 15, 1873 to Minister Foster, stated that:

The rule of the law of nations is that the government which refuses to repair 
the damage committed by its citizens or subjects, to punish the guilty parties or 
to give them up for that purpose, may be regarded as virtually a sharer in the 
injury and as responsible therefor.150

The Department of State refrained from presenting a claim against
the Cuban Government in behalf of J. F. Haley, an American national,
State not a sharer who had been assaulted, beaten, and arrested by
m the injury where Cuban soldiers and members of the Guardia on Sep- guilty punished . x
and wrongful acts tember 3, 1929, and subsequently released and exon-
disavowed erated. His assailants had been court-martialed and
sentenced to imprisonment for twenty days with loss of pay, the sen
tences having been commuted to ten days by the Post Commander, 
and the misconduct of the soldiers had been promptly disavowed by 
the Cuban authorities. Inasmuch as the soldiers were not acting 
under instructions from the Cuban Government or from their superior 
officer, and inasmuch as their acts were promptly disavowed and 
punished, the Department of State took the position that there was 
no obligation on the Cuban Government to pay damages under the 
recognized rules of international practice.151 152

A Venezuelan Consul illegally collected customs duties at Trinidad, 
British West Indies, in 1902, on goods of British subjects to be entered 
at Venezuelan ports and wrongfully required the issuance and the 
payment of a fee for passports as a condition precedent to the clearance 
by the Venezuelan Consul of the Euterpe, a British vessel. It was 
held by the Arbitral Tribunal, before which a claim on behalf of the 
company which had chartered the vessel, the Compagnie Generate des 
Asphaltes de France,162 was later made on account of the violation of 
British sovereignty, Umpire Plumley, speaking, that—

150 MS. Department of State, 19 Instructions, Mexico, 18, 19, no. 21.
151 Ibid. 437.11—Haley, J. F.
152 Ralston’s Report (1904) 331, British-Venezuelan Commission organized 

under the protocols of February 13 and May 7, 1903.
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the question of responsibility of Venezuela for the acts of their consul at Trin
idad is found in the failure of the Government of Venezuela, after knowledge 

thereof, to make seasonable disclaimer of his acts and season
able correction of his mistakes. If the respondent Govern
ment authorized or directed some of these acts, or only rati
fied them by silence and acquiescence, its responsibility is 
the same.153

Tacit ratification 
of individual 
wrong by silence 
and acquiescence

In the case of Frances Irene Egberts (United States v. Venezuela),154 155 
the share of William Quirk, for whom the claimant was adminis
tratrix and sole heir at law, in certain crops and immovable property 
at Tocordn had been destroyed by armed soldiers who, under the 
command of General Rodriguez, were carrying out the orders of Gen
eral Alcantara. Mr. Bainbridge, the American Commissioner for 
the Commission organized under the protocol of February 17, 1903 
between the United States and Venezuela, after allowing an amount 
for actual losses of the claimant, plus interest, said:

But the responsibility of Venezuela does not end here. The testimony is 
uniformly to the effect that Mr. Quirk was a peaceable and law-abiding man, 
engaged in an enterprise of practical benefit to the State as well as to himself.
. . . The evidence is equally clear and uncontroverted that the attack upon 
him and his family was wholly without justification or excuse. The act was 

committed by duly constituted military authorities of the 
for faffScTto^disef Government. It was never, so far as the evidence shows, dis- 
vow acts avowed or the guilty parties punished. Under these circum

stances well established rules of international law fix a liability 
beyond that of compensation for the direct losses sustained. Other consequences 
are presumed to have been in the contemplation of the parties committing the 
wrongful acts and in that of the Government whose agents they were. The 
derangement of Mr. Quirk’s plans, the interference with his favorable prospects, 
his loss of credit and business, are all proper elements to be considered in the 
compensation to be allowed for the injury he sustained.

To the amount hereinbefore designated [$13,154.61 U. S. gold] is added, in view 
of the considerations above mentioned the sum of $5,000.165

Where revolutionists in the State of Panama seized and used the 
claimant’s steamer Montijo 156 contrary to treaty stipulations be
tween the United States and Colombia, and an amnesty was sub
sequently granted to the guilty persons by the President of Panama, 
Umpire Robert Bunch, appointed pursuant to the agreement of

153 Ibid. 338.
The duties were not in fact again paid, but the Umpire stated that an “ un

justifiable act” is not made “just” “because, perchance, there were not evil 
results which might well have followed”. (Ibid. 340.)

154 Ibid. 142.
155 Ibid. 145.
156 2 Moore’s Arb. 1421.
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August 17, 1874 between the United States and Colombia for the 
settlement of the case, in holding Colombia responsible in damages 
said, with reference to the effect of the amnesty:

The ground assumed by the arbitrator of Colombia on this point seems to be 
that as a general amnesty in favor of Messrs. Herrera, Diaz, and all other persons 

concerned in the attempted revolution of April and May 1871 
state8 Assumes the was subsequently granted by the President of the State of 
wrong committed Panama, in the exercise of his constitutional powers, no judicial

proceedings could be instituted against the revolutionists, and 
consequently that no compensation for injuries done by them could be recovered 
from them by either foreigner or native.

To this argument the undersigned sees two objections:
The first is that, even in the absence of any express stipulation to that effect, 

the grantor of an amnesty assumes as his own the liabilities previously incurred 
by the objects of his pardon toward persons or things over which the grantor has 
no control. In the present case it will scarcely be contended that the captors of 
the Montijo had any right, beyond that emanating from a revolutionary move
ment, to take the vessel from the dominion of her owners. By the terms of the 
treaty with the United States it is clearly stipulated that “the citizens of neither 
of the contracting parties shall be liable to any embargo, nor to be detained with 
their vessels, cargoes, merchandise, or effects for any military purpose whatever, 
without allowing to those interested an equitable and sufficient indemnification.” 
If, therefore, the captors had no right before the amnesty to take the Montijo, 
it is evident that the President of Panama could not by the terms of that docu
ment confer it on them. They, therefore, are liable to the owners for the expenses 
incurred and damages occasioned. If no amnesty had ever been granted, and had 
Herrera, Diaz, and their associates been honestly and effectively proceeded 
against in the courts of the republic, and cast in damages toward the owners, 
the aspect of the case would have entirely changed. It would have been, at least, 
an open question whether their possible or even notorious inability to pay those 

amages would have rendered Colombia at large responsible for their acts. But 
the amnesty deprived the Messrs. Schuber of the power of trying the question. 
Therefore the President of Panama, having no right to dispose of interests which 
were not his property and which, on the contrary, he was bound by a public 
treaty to protect, assumed the responsibility to the owners of those interests of the 
persons by whom they had been injured. It is an old saying that one must be 
just before one is generous. In Spanish the version is, “La bolsa ajena es muy 
franca”—it is easy to pay one's debts out of another man's purse.157 158

Where claimants son, Edgar G. West,168 an American oil driller, 
was murdered on December 2, 1922 by Mexican bandits who were 
never apprehended, prosecuted, or punished and who were later 
granted amnesty by the Mexican Government, by the act of Decem
ber 30, 1922, Mr. van Vollenhoven, Presiding Commissioner, United 
States-Mexican General Claims Commission, in passing on the 
claim, said that amnesty—
fastens upon Mexico an indirect liability.

157 2 Moore's Arb. 1438-1439.
158 Case of F. R. West (United States v. Mexico), Commission under tie con

vention of September 8, 1923, Opinions of the Commissioners (1927) 404, docket 
241.
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. . . The indirect liability which it [the Mexican Government] thereby in

curred would seem to be expressed best by awarding the claimant a sum of 
$10,000, without interest.159

In Cotesworth & Powell (Great Britain v. Colombia),160 settled by 
arbitration on November 5, 1875 under a convention signed Decem
ber 14, 1872, by an award of $50,000 in favor of the claimants, it 
appeared that on May 8, 1860 a Colombian court, the Provincial 
Court of Barranquilla, had dismissed an action brought against 
ex-Judge Salazar for robbery and falsification of documents as com
prehended within the terms of the amnesty law of March 3, 1860. 
The Court held, however, that Salazar was not necessarily released 
from civil responsibility under the law. Hence, on December 30, 
1861, the same tribunal condemned Salazar to the payment of costs 

and damages caused by his illegal and corrupt deci- 
takes^wy^^el s^ons an(l rulings, which led to the nullity of the 
late^erours*PPe bankruptcy proceeding in the case of claimants, 

debtors. On May 11, 1863 the superior tribunal of 
the state decided that the acts of Salazar were comprehended in the 
amnesty law of January 3, 1863, and the Court accordingly released 
him. Mr. Scruggs, British Commissioner, in his opinion concurred 
in by the Colombian Commissioner, General Salgar, said:

10. The amnesty laws of the state took away from the claimants all appellate 
recourse, and all means of redress before the authorities at Bolivar. By subse
quently adopting those laws, the national government of Colombia rendered 
recourse to its tribunals equally useless. The chief executive of the nation was 
duly informed of these facts; but, after considerable delay, finally refused to 
provide means for reparation.

The undersigned considers, therefore, that the facts proven in this case clearly 
fall within the conditions which render one government responsible to another 
for wrongs occurring under its judicial administration. . . . He places this 
responsibility of Colombia solely upon the consequences of the amnesty, thus 
adhering, as he conceives, to the well-established principle in international 
polity, that, by pardoning a criminal, a nation assumes the responsibility for 
his past acts.161

Sweden presented a claim on behalf of Edwin Bovallins and Henry 
Hedlund162 to the Swedish and Norwegian-Venezuelan Commis

159 Ibid. 405, 406.
180 La Fontaine, Pasicrisie Internationale (Bern, 1902) 173; 2 Moored Arb. 2050.
161 Ibid. 2085.
For other cases where amnesty had been granted, see: Messrs. E. Puttkamery 

S. en C. (Germany v. Mexico), docket 62, Commission under the convention of 
March 16, 1925, Cruchaga, President Commissioner, Calderdn, Mexican Com
missioner, and Hofmann, German Commissioner, decided January 27, 1930, 
unprinted (Mexico responsible for acts of insurgent forces who were later included 
in the Army of the Republic and were recognized in their military rank).

Guillermo Wenzel & Co. (Germany v. Venezuela), protocols of February 13 
and May 7, 1903, Ralston’s Report (1904) 590 (amnesty granted by the Presi
dent of Venezuela in excess of his power, no indemnity allowed).

162 Ralston’s Report (1904) 952.
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sion established pursuant to the protocol of March 10, 1903. The 
claimants had been injured and their property seized by armed 
revolutionists in Venezuela. Umpire Gaytan de Ayala, in deciding 
the case, said:

Considering that at the time when the acts complained of were committed, 
and since then, the delinquents have not been chastised or prosecuted, but, on 

. the contrary, their principal leaders have occupied for some
^romotionTn office official positions, having been appointed by the present

Government of Venezuela, and that they are cloaked with 
authority in the very region where the events took place;

Considering that the Government of Venezuela, by conferring various public 
offices in the government of the country upon the principals of the said revolu
tionary forces, tacitly approves their conduct, and according to the principles 
recognized by public law makes itself responsible for all the acts done by them;163

the Government of Venezuela should be held liable.164
In the case of Diener Bermanos (Germany v. Mexico),165 complaint 

was made that forces under the command of General Nicolas Flores 
had disposed of property on a hacienda located in the State of Hidalgo. 
Subsequently, the Government of Mexico had designated General 
Flores to serve as Governor of that State. The Commission under 
the convention of March 16, 1925 held that the Governmen: of 
Mexico had thereby “ assumed responsibility for his acts according 
to the criterion generally accepted by international commissions 
similar to ours” (translation), and allowed the value of property ta&en.

Ibid. 952-953.
164 For other cases on the effect of appointment of the guilty parties to 

office, see:
‘ The Montijo (United States v. Colombia), Commission under the con

vention of August 17, 1874, ante, p. 71 and footnote 156 (American \essel 
forcibly taken possession of and used by insurgents Herrera and Dia2, the 
atter of whom was subsequently made governor of the city of Panamd; 

also amnesty granted by the President of Panama to the revolutionists The 
Umpire, Mr. Robert Bunch, British Minister Resident at Bogota, said he 
desired “to avoid any appearance of punishing the Colombian people at 
large for an act with which very few of them had anything to do” and 
added that “If anything is to be paid at all, it can scarcely be less than the 
amount now awarded.” 2 Moore’s Arb. 1445.)

Enrique Rau (Germany v. Mexico), docket 13, Commission under the con
vention of March 16, 1925, unprinted (Rafael Cal y Mayor, leader of forces 
that caused the damage on claimant’s rubber plantation, was subsequently 
reinstated in the Mexican Army under the rank of general, $20,000 alowed 
as an indemnity).

165 The decision was rendered by the Commission on January 25, 1930, Cru- 
chaga, President Commissioner, docket 37, unprinted.
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Secretary Bayard stated in an instruction, June 23, 1886, to 
Minister McLane at Paris, that “If the government of a foreign 

country refuses to execute its own laws as inter- 
courTorders^01116 Prete(i by its own courts, and to give effect to the 

decisions of its own courts, in respect of a foreigner, 
it denies justice”.166

Francisco Mallen,167 a Mexican Consul at El Paso, Texas, was 
twice assaulted by Juan Franco, an American deputy constable of 
Mexican origin, once on August 25, 1907 and once on October 13, 
1907. The General Claims Commission of the United States and 
Mexico established pursuant to the convention of September 8, 1923, 
to which a claim was presented by Mexico, found that there was 
no liability on the part of the United States with regard to the 
first assault. The second assault was tried before the county court 
at El Paso on November 7-9, 1907, and Franco was fined $100 for 
aggravated assault and battery and was ordered to pay the costs of 
the prosecution ($51.75). With reference to the nonexecution of 
the order of the court that Franco should pay $151.75, Mr. van Vol- 
lenhoven, Presiding Commissioner, stated for the Commission that:

11. Has the second fine plus the cost of the prosecution ($51.75) been paid? 
Mexico denies it, and there is no evidence to the contrary, except Franco’s own 
affidavit of December 22, 1910, that he paid $95, which would mean a part only 
of the fine and costs. The county auditor at El Paso established on January 8, 
1926, that Franco had given a bond for the sum of $151.75, but that “no record 
appears of any payments ever having been made on said Convict Bond.” It 
therefore should be assumed that the second fine has not been paid. The sen
tence moreover read that, if the sum was not fully paid, Franco should be com
mitted to the county jail. It was for the United States to show that he has been 
committed to jail. Punishment without execution of the penalty constitutes a 
basis for assuming a denial of justice.108

The United States was accordingly held liable—
(a) for illegal acts of the deputy constable Franco on October 13, 1907,
(b) for denial of justice on the ground of nonexecution of the penalty imposed 

on November 9, 1907, and
(c) for lack of protection . . .169
An award in the amount of $18,000 was allowed Mallen by the 

Commission. Mr. van Vollenhoven made the following explanation 
of the amount allowed:

. . . there remains to be established what material losses and damages resulted 
from Franco’s second assault. The difficulty before the Commission lies in the 
problem, whether there is a link between, on the one hand, Malian’s ailments of 
1938 and subsequent years up to the present time, together with their financial * 87 88 89

60 MS. Department of State, 21 Instructions, France, 330, 331-332, no. 134.
87 Opinions of the Commissioners (1927) 254, docket 2935.
88 Ibid. 261.
89 Ibid. 262.
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consequences, and, on the other hand, the events of October, 1907. It has been 
conclusively shown that in November, 1907, at the time of the second trial, both 
Mall6n and co-counsel Beall only complained about a serious injury sustained by 
Mall6n on the left side of his face as a result of contusion with the car, and that 
at that time the court did not esteem his injuries serious. It would seem from 
a receipt, produced among the evidence and relating to professional services by 
Dr. Anderson at El Paso “from October 13th to November 12, 1907. Surgery 
for wounded head and face $35.00”, that this first treatment ended before the 
middle of November, 1907. It is established on the other hand that on February 
2, 1908, Mall6n entered a hospital and on February 4, 1908, was operated upon 
in the right mastoid region by a Mexican physician at Mexico City for ailments 
which have since disabled him. . . . The Commission under the Convention 
would seem not to be warranted in considering as sufficient proofs for a conclu
sion of this importance statements of so loose and inexplicable a character.

14. When accepting as the basis for an award, in so far as compensatory 
damages are concerned, the physical injuries inflicted upon Malign on October 
13, 1907, only those damages can be considered as losses or damages caused by 
Franco which are direct results of the occurrence. While recognizing that an 
amount should be added as satisfaction, and for denial of justice, as established 
heretofore, account should be taken of the fact that very high sums claimed or 
paid in order to uphold the consular dignity related either to circumstances in 
which the nation’s honor was involved, or to consuls in backward countries 
where their position approaches that of the diplomat. . . .

15. Taking all these considerations into account, it would seem that an award 
may properly be made in the amount of $18,000 without interest.170

Mr. Nielsen, Commissioner, in his separate opinion agreed that 
no denial of justice could be predicated on the action of the Court 
of El Paso in November 1907, on the ground that the imposition of 
the fine which it imposed was so inadequate as to constitute a vio
lation of international law. With reference to the nonexecution of 
the penalty, Mr. Nielsen said:

But if the penalty imposed was not actually carried out, then a mockery was 
made of the trial—at least to some extent. Under the final order made by the 
court Franco could expiate his offense by the payment of $100 and the costs of 
the prosecution, or by a term of imprisonment. I think it is certain that Franco 
was not compelled to serve a jail sentence, and though he may have paid part 
of the fine imposed upon him, he did not pay it all. The United States must, 
therefore, clearly be held liable for the acts of any official responsible for this 
remarkable state of affairs.171

A claim on behalf of Ida Robinson Smith Putnam,172 a citizen of 
the United States, was presented to the same Commission by the 
United States on account of the murder perpetrated by a Mexican 
policeman, one Uriarte, on her son, George B. Putnam, an American 
citizen. It was alleged by the Agency of the United States that 
Mexico was responsible for a denial of justice in that (1) an entirely

170 Ibid, 262-264.
171 Ibid. 264, 266.
172 Ibid. 222, docket 354.



unjustifiable penalty was imposed on Uriarte, and (2) the latter was 
not made to serve the sentence ordered.

When Uriarte was arrested three weeks after the murder, on July 
29, 1909, he confessed his guilt. The judge of first instance before 
whom the case was tried did not consider as proven the plea of self
defense subsequently made, found Uriarte guilty of homicide, and 
sentenced him to death. The highest court of justice of the State 
of Sonora modified, on appeal, the decree of the lower court and 
reduced the death sentence to eight years’ imprisonment and hard 
labor.

Uriarte subsequently escaped from jail, was rearrested, and later 
placed in the penitentiary of Hermosillo, Sonora. He remained in 
this prison from June 3, 1912 until March 29, 1913, when he was 
liberated therefrom by Colonel Joaquin B. Sosa, then military com
mander of the city of Hermosillo. After that date his whereabouts 
was unknown.

In reference to the first ground relied upon by the Agency of the 
United States to establish a denial of justice the Commission, 
Fernandez MacGregor, Mexican Commissioner, speaking, held that 
Mexico had not violated her international duty by imposing a penalty 
on Uriarte out of proportion to the crime; nor had she committed a 
denial of justice by the commutation of the death penalty of Uriarte 
to eight years’ imprisonment. With reference to the second ground, 
i. e. that claimant was not made to serve even the reduced sentence, 
the Commission held that Mexico was liable and allowed the sum of 
$6,000 without interest. Commissioner MacGregor said:

. . . Nothing further is known concerning the second escape except the facts 
given above; it is not known who Colonel Joaquin B. Sosa was, to what forces 
he belonged (although it can be supposed that he belonged to the forces of the 
Constitutionalist Army, which at that time controlled the northern part of the 
Mexican Republic). ... In the light of these vague facts it is impossible to 
fix precisely the degree of international delinquency of the respondent Govern
ment; but there remains at least the facts that Uriarte escaped and that Mexico 
had the obligation to answer for Uriarte until the termination of his sentence, 
and she is now unable to explain his disappearance. In such circumstances it 
cannot be said that Mexico entirely fulfilled her international obligation to 
punish the murderer of Putnam, as Uriarte remained imprisoned only thirty 
months, more or less, and therefore Mexico is responsible for the denial of justice 
resulting from such conduct.173

Mr. van Vollenhoven, Presiding Commissioner, concurred in 
Commissioner MacGregor’s opinion.

Mr. Nielsen, Commissioner, in a separate opinion, agreed that the 
reduction of the sentence did not amount to a denial of justice. On
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173 Ibid. 226-227.
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the subject of the failure to enforce the penalty of eight years’ impris
onment, he said:

The other point in the case, the fact that the accused did not serve the entire 
sentence of eight years imposed upon him, raises more difficult questions. These 
difficulties confronting the Commission result from the scarcity and vagueness of 
the evidence in the record. There is evidence of fault, but nothing more. There
fore, it is, as stated in the opinion of Commissioner MacGregor, impossible to fix 
precisely the degree of delinquency on the part of the respondent Government. 
The instant case, therefore, differs materially from other cases passed upon by 
the Commission in which there has been considerable evidence of negligence and 
in which the Commission has rendered larger awards.174

In another case, that of H. G. Venable (United States v. Mexico),175 
where Mexico was held liable in the amount of $140,000 for illegal and 
unwarranted control by certain Mexican officials over railroad prop
erty belonging to the claimant, Commissioner Nielsen stated in a 
separate opinion, that:

There is another aspect of the case which to my mind clearly reveals the respon
sibility of the Government of Mexico. It appears to be a well-established prin
ciple of international law that a denial of justice may be predicated on the failure 
of the authorities of a government to give effect to the decisions of its courts. 
See the Putnam case, Docket No. 354; the Youmans case, Docket No. 271; and 
the MalUn case, Docket No. 2935, decided by this Commission; also the Montano 
case, Moore, International Arbitrations, vol. 2, p. 1630; the Fabiani case, ibid., 
vol. 5, p. 4878; and the case of W. R. Grace & Co. against Peru, Foreign Relations 
of the United States, 1904, p. 678. The Lord Nelson case, decided under the Special 
Agreement of August 18, 1910, between the United States and Great Britain, 
interestingly illustrates the point. American Agent’s Report, p. 432. Claim was 
made in this case by the British Government on account of the seizure of the 
British schooner Lord Nelson shortly before the declaration of war between the 
United States and Great Britain in 1812. An American court pronounced the 
seizure of the vessel to be illegal, directed the vessel to be sold and the proceeds 
of the sale to be paid to the owner. The court’s direction with regard to the pay
ment to the owners was not complied with, because the funds were embezzled 
by the clerk of the court. In the proceedings before the Arbitral Tribunal the 
American Agent admitted liability in the claim for $5,000.00, the principal 
amount claimed, and left to the consideration of the Tribunal the question whether 
interest should be included in the award. The Tribunal rendered an award in 
the case which included the principal sum of $5,000.00 and interest amounting 
to $18,644.38.176

He then stated:
... No matter how long or before what courts, or by what methods, Venable 

had prosecuted litigation for the recovery of the locomotives, he could never have 
obtained justice through the return of the locomotives, because they were stolen 
or destroyed while in the custody of persons who obtained control over them by 
legal processes—whatever may be their nature. Neither the Mexican court at 
Monterrey nor any other court could ever have given effect to a decision restoring 
the engines to Venable or to anybody else.177

174 Ibid. 227-228.
175 Ibid. 331, docket 603.
176 Ibid. 368-369.
177 Ibid. 369.
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There is considerable authority to the effect that a failure to punish, 
or a pardon, amounts to a denial of justice.

In tike decision in the case of Laura M. B. Janes et. al. (United 
States w. Mexico), discussed above,178 where Mexico was held liable for 
a denial of justice occasioned by the failure to apprehend and punish 
the murderer of the claimant's husband, and where the indemnity 
allowed, $12,000, was stated to be measured by the degree of the 
delinqiiency on the part of the respondent Government in so failing 
to apprehend and punish the offender, the majority of the members of 
the Commission, under the convention of September 8, 1923, Mr. van 
Vollenhoven and Mr. MacGregor, stated that—

. . . One among the advantages of severing the Government’s dereliction of 
duty fro*m the individual’s crime is in that it grants an opportunity to take into 
account several shades of denial of justice, more serious ones and lighter ones (no 
prosecution at all; prosecution and release; prosecution and light punishment; 
prosecution, punishment, and pardon), whereas the old system operates auto
matically and allows for the numerous forms of such a denial one amount only, 
that of full and total reparation.179

Again, in the case of F. R. West (United States v. Mexico),180 also 
referred to above, where a father was allowed $10,000 indemnity for 
the murder of his son, Edgar G. West, an American oil-well driller, 
near N&nchital, Veracruz, Mexico, on December 2, 1922, by Mexican 
bandits who were thereafter granted amnesty by Mexico, the Com
mission stated, Mr. van Vollenhoven, Presiding Commissioner, 
speaking:

3. There would seem no doubt but that granting amnesty for a crime has the 
same effect, under international law, as not punishing such a crime, not executing 
the penalty, or pardoning the offense. If proven, it fastens upon Mexico an 
indirect liability.181 182 183

It will be noted that the pardon or liberation of a national who has 
injured an alien, according to decisions in the Ida Robinson Smith 
Putnam,182 and Laura M. B. Janes 183 cases, is of such a nature that 
while responsibility exists for the nonexecution of the sentence, the 
amount of damages that is awarded for such international delinquency 
on the part of the respondent state may be comparatively small. It 
ranks with what the majority of the Claims Commission under the 
convention of September 8, 1923, designated as one of the “ lighter 
shades'" of denial of justice. It may happen that a sentence was so 
nearly completed when the act of liberation or the pardon occurred 
that there was not what is frequently referred to as a “ gross denial of 
justice'". In such instance if the state is held responsible the amount 
of damages awarded should be small.

178 See ante, pp. 40 et seq.
179 Opinions of the Commissioners (1927) 108, 119.
189 Ibid. 404.
181 Ibid. 405.
182 Ante, pp. 76 et seq.
183 Supra, footnote 179.
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It would seem that there should be no difference with reference to 
the responsibility, or the amount of the indemnity, in cases where 
there has been an intentional liberation by the respondent state, by 
acts of officials of that state, or by an amnesty decree subsequent 
to trial and conviction, as distinguished from cases where there has 
been a pardon of the guilty person. Each constitutes an affirmative 
act occurring after the person has been tried and convicted. Libera
tion of the person usually takes place at the hands of a jailor or 
military officer and pardon ordinarily takes place at the hands of 
the executive, and whereas the liberation by the jailor would be an 
illegal act, the legality of the amnesty or pardon under municipal 
law should be no defense to the internationally illegal act of inade
quate punishment.

INJURY TO THE CLAIMANT STATE: ITS PUBLIC PROP
ERTY; ITS PUBLIC OFFICIALS OR AGENTS; ITS HONOR 
OR DIGNITY; OR ITS NATIONALS

The wrongful act or omission on the part of the respondent state 
against the claimant state may consist of a direct injury to the 
public property of the latter state,184 * to its public officials,186 or to

184 Claim of Consul Henry R. Myers (United States v. Salvador), 1890 For. 
Rel. 64-65; 1892 For. Rel. 24-43, 44, 49-51; 1893 For. Rel. 174-179, 181-182,
184. The United States Consulate in San Salvador had been seized by the gov
ernment forces of General Ezeta in July 1890, during a revolution, the flag hauled 
down, and certain property damaged or destroyed. In accordance with the
American Minister’s demand the Salvadoran Government subsequently “hoisted
the flag of the United States over our consulate in San Salvador”, fired “a 
salute of twenty-one guns”, and reinstated the Consul in his office and guaranteed 
his rights. The United States Government instructed the American Minister 
on April 6, 1892 that the injury being partly to United States property and 
partly to the property of the Consul, “It was all necessarily connected with the 
conduct of the business of this Government and the injury done to it was as if 
done to the United States”. (1892 For. Rel. 35.) Myers prepared an inventory 
of the value of the United States property destroyed amounting in all to $137.25, 
and another of his personal property destroyed amounting to $2,035.40, a total 
of $2,172.65; and in addition thereto Myers made a claim for personal injuries 
and suffering, though it was difficult to tell just what personal injuries and 
suffering Myers experienced, and suggested that $15,000 was the proper amount 
to be paid to him on that account. (Ibid. 25.) The Government of Salvador 
offered to arbitrate the claim for personal sufferings, but the Government of 
the United States replied that “it would be quite futile to refer to international 
arbitration simply an incidental feature of this case, and that its least important 
one. Then, too, the whole affair is hardly worthy to be dignified by 8 pro
ceeding of that importance”. (Ibid. 50.) The United States stated, Novem
ber 3, 1892, that “Any reasonable sum sufficient to reimburse this Government 
for the destruction of its property and the property of its consul, and to afford 
some slight reparation to Mr. Myers for his injuries, would be entirely satisfac-

195 Footnote on pp. 81-82.
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the state’s honor or dignity,186 or of an indirect injury to the state 
through an injury to its national.
Footnote 184—Continued.
tory.” {Ibid.) The sum of $2,500 United States gold was accepted in full 
settlement of this claim, the Salvadoran Government not intending “to establish 
a precedent in favor of the Government of your excellency, nor of any other”. 
(1893 For. Rel. 179.)

Case of H. M. S. S. Scarab (Great Britain v. United States), ms. Department 
of State, file no. 411.41Sca7 (claim for $693.89 for reimbursement for losses 
from the collision of the U. S. S. Elcano with H. M. S. S. Scarab at Ichang, 
China, September 7, 1925, paid July 12, 1928, in the full amount claimed—the 
amount spent in repairing the damage, by authority of Congress pursuant to 
the Deficiency Act approved May 219, 1928, 45 Stat. 883, H. Doc. 271, 70th 
Cong., 1st sess., 17).

Case of Wexford County (Irish Free State v. United States), ms. Department 
of State, file no. 411.41dW54 (claim for £289 15s. for damage to roads by the 
naval traffic of the United States in 1919, discharged by the United States 
Navy Disbursing Office at London, September 4, 1920).

Case of Cork County Council (Irish Free State v. United States), ms. Depart
ment of State, file no. 411.41dC81 (claim for £168 14s. lid. and £2148 9s. 6d. 
for damages to certain roads in Cork County by vehicular traffic of the United 
States Navy in 1919, adjusted by the London Naval Board on Claims and 
discharged by the payment of £1400 by the British Admiralty, later reim
bursed by the United States Navy Disbursing Office at London, September 4,1920).

185 (p. 80) In the case of James H. Hayball (United States v. Peru) it appeared 
that on July 20, 1885 a force of sixteen armed and uniformed men, of the party 
of General Cdceres, proceeded to the farm of Hayball, in Peru, seized that gentle
man, a Consul of the United States, and demanded twenty horses, twenty rifles, 
and a large amount of ammunition. (1901 For. Rel. 427-430.) He did not 
possess rifles or ammunition and refused to give up his horses, “standing on his 
rights as an American citizen and consular agent at Chimbote.” Eighty of his 
animals were then seized, his store was pillaged, his orchard was laid waste, and 
he was forced to provide for his captors for the night. Of his animals, all but 
twenty-eight were afterwards returned to him. On August 4, 1885, eight more 
horses were taken from him in a similar manner. On the next day, he 
went to Chimbote to complain to the commander of the force. He was promised 
redress but was made to pay the land tax for the current year, $144. The promise 
of redress was not fulfilled. These repeated exactions and seizures of property 
were alleged to have nearly ruined the claimant, and he asked that Peru com
pensate him for his losses. The claimant had lived ten years at Chimbote and 
had neither participated in political questions of the country nor violated his 
neutrality as an American citizen. Mr. Francis Wharton, Solicitor of the De
partment of State, in a memorandum of March 3, 1886, transmitted to Minister 
Buck by Secretary of State Bayard, June 5, 1886, urged that “our Minister at 
Lima should be called upon to demand from the Government of Peru a suitable 
redress, both for the insult to this Government in the person of its consular agent 
and for the personal injuries to the claimant.” {Ibid. 427.)

The Peruvian Foreign Minister, Dr. F. de Osma, on May 21, 1901 offered to 
adjust the matter by a payment of 8,000 soles. Minister Dudley, in reporting 
the settlement of the claim, stated that “Preliminary to acting upon the foreign 
minister’s offer I had the claimant come to Lima to give me his views. As 
often happens in such cases, the valuation of the animals taken and of the dam-

i8fi Footnote on pp. 82-83.
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The theory expressed in the maxim actio 'personalis moritur cum 
persona has been rejected in international cases.187 The theory of 
Survival of the international law is that injuries either to private 
claim persons or to their property, committed contrary
to international law, are injuries against the state whose national 
the individual is. On this ground the claims are cognizable by the 
Footnote 185—Continued.
ages to his garden proved to have been exaggerated. Placing, at my request, a 
conservative valuation upon the various items of loss complained of, it appeared 
from his statement that the total was between 8,000 and 9,000 soles.,, (Ibid. 
428.) The offer of 8,000 soles was accepted. The damages were thus measured 
by the actual losses of the claimant without the allowance of an amount for the 
insult to the United States.

188 (p. 81) Case of the Montijo (United States v. Colombia), 1871 For. Rel. 
230-238, 239-241; 1872 For. Rel. 138-141, 142-156; 1875 For. Rel. 426, 427;
1876 For. Rel. 84, 85; 2 Moore's Arb. 1421, 1427 (American steamer, the Montijo, 
and flag, seized by insurgents in 1871 in the waters of the State of Panama and 
employed to make war on the constitutional government of Panama; reparation 
demanded for the insult offered to the American flag, and for damages to prop
erty, etc. When the claim was submitted to arbitration under the terms of 
the agreement of August 17, 1874, the Umpire, Robert Bunch, British Minister 
at Bogota, in an award dated July 26, 1875, allowed the claimants $33,401 for 
the use of the steamer and the cost of certain necessary repairs, but nothing for 
the insult, so-called, to the flag.)

Case of the Ellen Rizpah and the Rising Sun (United States v. Spain), 1878 
For. Rel. 769-773, 775-780, 784; 1879 For. Rel. 956 (the American Minister, in 
presenting a claim for $13,500 to the Government of Spain, on December 7, 
1877, for the illegal seizure and detention by Spanish guard-boats of these Ameri
can whaling schooners while engaged in the peaceful exercise of their calling in
1877 near the island of Cuba, stated that he had been instructed “to express his 
[the President’s] serious anxiety as to the effect of such outrages upon the public 
opinion of a nation especially sensitive to the sacredness of its flag, to the pro
tection which it should afford, and to the international rights which it covers” 
(1878 For. Rel. 775); $10,000 indemnity was procured (1879 For. Rel. 956.)

Case of John A. Sutter (United States v. Mexico), 1877 For. Rel. 406-409 
(Sutter, a Consul of the United States, attacked an aggressor who appeared at 
his office. He was arrested and acquitted by the court at Acapulco in 1877. 
The court held that he had acted in self-defense. The American Minister 
reported in a despatch of June 5, 1877 that “by the action of the judicial 
authority, the arbitrary arrest and imprisonment of the consul by General 
Jimenez were unjustifiable and illegal”. A salute of twenty-one guns was fired 
from the Mexican fort at Acapulco for the insult to the flag of the United States.)

Case of the U. S. S. Baltimore (United States v. Chile), 1891 For. Rel. 194r-196, 
307, 309, 312; 1892 For. Rel. 52-68. (Government of the United States insisted 
upon an apology for the assault on sailors in the navy uniform of the United 
States and expressed the view that the indemnity to the relatives of the two men 
killed and to the men wounded while wearing the uniform of the United States 
should be “proportionate to the gravity of the affair”; $75,000 paid by the 
Government of Chile in settlement of the claims.)

Case of A. F. Jaurett (United States v. Venezuela), 1908 For. Rel. 774-778, 
799, 800-801; 1909 For. Rel. 629-630 (domiciled alien expelled from respondent 
State without assignment of reasons; Secretary of State Root, in an instruction

187 Footnote on pp. 83-84.
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government of the state of the injured person and may be presented 
on behalf of the estate of the deceased if the claim is one for the 
loss of or injury to property, or on behalf of the surviving dependents
Footnote 186—Continued.
of February 28, 1907 to Minister Russell, said: “It is not too much to require 
that a government exercising the sovereign right of expulsion should state the 
reasons of such expulsion to the government of the country whereof the expelled 
is a subject or citizen, because a nation is injured by an injury to a citizen and 
an unprovoked assault upon him or insult to him necessarily affects the home 
government” (1908 For. Rel. 775). By agreement between the two countries, 
the indemnity in this case was fixed at $3,000 for the forcible expulsion. No 
indemnity was asked for the element of the insult or injury to the state as such.)

Case of Davy (Great Britain v. Venezuela), Ralston's Report (1904) 410 (in
demnity allowed where claimant had been subjected to trial by a pseudo-court 
instituted by the jefe civil of the State of Bolivar, Plumley, Umpire, holding 
that “The measure of damages placed upon such a crime must not be small. 
It must be of a degree adequate to the injury inflicted upon the claimant and 
the reproach thus unkindly brought upon the respondent Government.” The 
sum of £1,000 was allowed as indemnity.)

In the case of Matilde Miliani (Italy v. Venezuela), settled by arbitration 
under the protocols of February 13 and May 7, 1903, where a claim of Italy on 
behalf of an Italian national was denied because the claimant also possessed the 
nationality of the respondent State, Umpire Ralston expressed the opinion that 
diplomatists, and not international commissions, could award damages to a gov
ernment for insult to another government. He stated that—

The umpire has not discussed the suggestion that the claim, largely at 
least, was Italian in origin and should be considered, even if not now Italian, 
because involving an infraction of international duty on the part of Vene
zuela toward Italy which would survive even change of citizenship on the 
part of the individual claimant. It is sufficient to observe that all the 
considerations for or against a claim which appeal to the diplomatic branch 
of a government have not necessarily a place before an international com
mission. For instance, unless specially charged, an international commission 
would scarcely measure in money an insult to the flag, while diplomatists 
might well do so. On the other hand, commissions have and exercise 
jurisdiction over contract claims, while the diplomatic branch of govern
ment, although usually reserving the right, rarely presses matters of this 
nature. While it remains true that an offense to a citizen is an offense to 
the nation, nevertheless the claimant before an international tribunal is 
ordinarily the nation on behalf of its citizens. Rarely ever the nation can 
be said to have a right which survives when its citizen no longer belongs to it. 
Italy, save when her own pecuniary rights are affected, recovers nothing 
for her own benefit before a tribunal such as this, however much her own 
dignity may have been affected by the treatment of her subjects. [Ralston's 
Report (1904) 754, 762.]

187 (p. 82) In his opinion in The Lusitiana Cases, Umpire Parker of the Mixed 
Claims Commission, United States and Germany, established under the terms 
of the agreement of August 10, 1922, stated, inter alia, that “In death cases the 
right of action is for the loss sustained by the claimants, not by the estate. The 
basis of damages is, not the physical or mental suffering of deceased or his loss 
or the loss to his estate, but the losses resulting to claimants from his death.” 
{Decisions and Opinions 19.) And in Administrative Decision No. II, dealing 
with the functions of the Commission and announcing fundamental rules of
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if the injury resulted in death.188 If the injury did not result im 
immediate death and the injured person had a claim during hiis 
life time, any amount recovered goes to the estate, since the claim 
Footnote 187—Continued.
decision, he stated that ‘‘ Claims growing out of injuries resulting in death are 
not asserted on behalf of the estate of the deceased, the award to be distributed 
according to the provisions of a will or any other fixed or arbitrary basis. Thie 
right to recover rests on the direct personal loss, if any, suffered by each of the 
claimants.” (Ibid. 5, 9.)

Accordingly, the Mixed Claims Commission allowed dependents damages 
on account of the deaths of persons caused by the sinking of the Lusitania 
in 1915 and allowed the administrator or executor, or administratrix or executrix, 
of the estate the amounts recovered on account of the loss of personal property. 
See, for example, the case of Lizzie Samoilescu, Individually and as Adminis
tratrix of the Estate of David Samoilescuf Deceased, Yetta Samoilescu Ellisberg, 
and Jerome and Hannah Samoilescu (United States v. Germany), ibid. 623, 
627, docket 2563; the case of William Mackenzie, Individually and as Adminis
trator of the Estate of Mary A. Mackenzie, Deceased, the case of Ethel A. Purrington, 
and the case of the Estate of James R. D. Mackenzie, Deceased (United States 
v. Germany), ibid. 628, 632, 633, docket 2482; the case of Virginia Loney Gamble, 
United States Trust Company and George McKesson Brown, Executors of the 
Estate of Catherine Wolfe Loney, Deceased, and the case of Mary B. Chamber- 
laine, Executrix of the Estate of Allen D. Loney, Deceased (United States v. Ger
many), ibid. 421, docket 466; and numerous others. (Ibid.)

188 George P. Fisher, sole Commissioner to adjust the claims of the United States 
against Brazil under the convention of January 27, 1849, had before him the 
claim of Patrick Barry Hayes, Administrator of the Estate of Isaac Austin Hayes, 
who claimed damages for the illegal arrest and imprisonment of Isaac Hayes, in 
the amount of $50,000, plus % of the actual losses sustained by the firm of Hayes7 
Company ($200,000), or $40,000, plus an additional sum for ‘‘actual damages”.

Mr. Fisher, in his decision of June 28, 1852, held the claim to be invalid, 
“ Because the claim being one arising out of the alleged false imprisonment of the 
said Isaac Austin Hayes by the Brazilian Authorities, all right to claim damages 
for said false imprisonment died with the person of said Hayes, according to the 
well established maxim of Law ‘Actio personalis moritur cum persona.7 77 (MS. 
Department of State, Record of the Proceedings of the Brazilian Commission 
141, 142-143, docket 23.)

However, on the following day, June 29, 1852, an award of $1,000 was made 
in favor of the claimant on account of the imprisonment of Hayes. Mr. Fisher 
explained, in this award that “On request of Messrs. Cleary and Mechlin of 
Counsel for P. 3arry Hayes administrator of I. Austin Hayes deceased, the above 
case was this day reconsidered and a written argument was filed by said counsel 
in support of the claim, and upon further consideration of this case I have 
rejected all the items in the exhibit as being inflated and speculative and have 
allowed to the claimant the sum of One Thousand Dollars as Indemnity in full 
for the Imprisonment complained of, in the Memorial.77 (Ibid. 143, 223.)

In the case of Theodore Webster’s Administrator (United States v. Mexico), 
Umpire Thornton allowed the administrator $10,000 for personal injuries received 
by Webster at the hands of a Mexican soldier under the immediate command of 
a Mexican officer, in a decision of November 17, 1874. Webster was seriously 
wounded in the bowels and remained a cripple for life. It was held that the 
wound “hastened his death77. (Docket 810, Commission under the convention 
of July 4, 1868 between the United States and Mexico, ms. Department of 
State.) In that decision Thornton stated that there was no doubt that Webster
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during the life time of the deceased was in the nature of a chose in 
action and was a part of his estate upon his death. In the nature of 
things, if the claimant state is injured through its national, the right 
to redress on the part of that state should continue until reparation 
is made; otherwise a state could escape liability in a large class of 
cases by merely awaiting the death of the individual claimants. 
Footnote 188—Continued.
was an American citizen and “that the Administrator of his Estate has a right 
to lay a claim before the Commission for injuries suffered by Webster”. (Ibid.)

Subsequently, on October 25, 1876, Umpire Thornton explained that “With 
reference to the case of ‘Theodore Webster vs: Mexico’ No. 810, the Umpire 
has always maintained, and still maintains, that the immediate beneficiaries of all 
awards under the Convention of July 4th 1868 against the Mexican Government 
must be citizens of the United States. In his decision on this case of November 
17 th 1874, the Umpire did not state that the amount awarded was to be paid to 
the natural children of Theodore Webster. If they are not citizens of the United 
States, they are not entitled to it. But there may be other heirs, who are citi
zens of the United States, and it would be unjust towards them, if they exist and 
should appear, to annul the award. It will be for those who distribute the 
awards, to see that the persons who are really entitled to them by citizenship and 
otherwise, shall duly receive them. It is impossible that the Umpire can provide 
for all eventualities.” (Ibid.)

When claims for indemnity arising out of death and personal injury were 
presented to the Commission Constituted under the terms of articles XII et seq. 
of the treaty of May 8, 1871, United States and Great Britain, it was contended 
on the part of the United States that, as by the common law of both Great 
Britain and the United States claims for injuries to the person did not survive 
to the personal representatives, such claims were not to be considered as within 
the submission under the terms of article XII and that the claims which by that 
article were to be submitted could not be taken to comprehend claims of a char
acter not recognized by the municipal laws of either of the parties to the treaty. 
(Hale’s Report (1874) 61.) Her Majesty’s counsel contended, on the other hand, 
that the municipal laws of the two countries were not to be taken as controlling 
the rights of claimants in this regard and that claims for injuries to the person, 
whether such injuries caused death or not, were, in the diplomatic intercourse of 
civilized nations, treated as a proper subject of international reclamation in 
behalf of the personal representatives of the person injured after his death. He 
cited the practice of the Commissions under the convention between the United 
States and New Granada of September 10,1857 and under the Treaty of Guada
lupe Hidalgo of February 2, 1848 between the United States and Mexico.

In the case of Edward McHugh (Great Britain v. United States), where the 
deceased, who had been injured, died unmarried, leaving as inheritors only col
lateral relatives not dependent on him for support, the Commission unanimously 
disallowed the claim. (Ibid, docket 357.) In the case of Elizabeth Sherman 
(Great Britain v. United States) and the case of Elizabeth Brain (Great Britain v. 
United States), in both of which the persons who received the alleged injuries had 
since died and had each left a widow and minor children, the Commission, Com
missioner Frazer dissenting, overruled the demurrers filed by the United States. 
(Ibid, dockets 359, 447. See ibid., app. 1, for Frazer’s dissenting opinion.) 
On final hearing on the merits, however, the claim of Mrs. Sherman was unan
imously disallowed; and though an award was made on account of property 
taken from the husband of Mrs. Brain, the award did not include an indemnity 
for damages for imprisonment of the husband. (Ibid. 62.)
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In the case of Fannie P. Dujay (United States v. Mexico), a 
claim for $15,000 was made before the General Claims Commission 
„ . , . , . on behalf of Fannie P. Dujay, executrix of the EstateSurvival of claims r _77 ^ ^ ,
for wrongful arrest, oj Gilbert r. Dujay, an American citizen who was
deceased1’ et° ’ °f wron^y imprisoned in Tampico, Mexico, in 1884. It 

appeared that Dujay, who had died prior to the sub
mission of the case, was kept in close confinement for a period of 
twenty-eight hours and then released, was rearrested on February 
23, and, while awaiting the second trial, was held under bond but 
denied permission to leave Mexico until April 24 of that year. The 
Commission held, Mr. Nielsen speaking, that there was probable 
cause for the arrest but that the treatment accorded Dujay was un
justifiable. The right of the United States to obtain compensation 
in behalf of Mrs. Dujay was denied by Mexico, it being contended 
that the wrongs suffered by Dujay were of a personal nature and 
that the claim for such injuries did not survive. In view of the out
standing character of the opinion, and its exhaustive citation of au
thority, it is here set forth at some length. Mr. Nielsen said: 189

With respect to this point it was contended by the United States that a claim 
on behalf of the executor or personal representative of a decedent to recover in
demnity for personal injuries suffered by the latter during his lifetime is clearly 
recognized by international law. The issue raised is governed exclusively, it 
was argued, by that law. It was further contended that, if the question whether 
a claim such as that presented in the instant case survived to the executrix should 
be considered to be governed by a rule of domestic law, and specifically, the law 
of the domicile of the injured person, then the claim did survive under the law of 
the State of Texas which was the domicile of Dujay at the time of his death. 
However, the fundamental contention on which counsel relied is that the issue 
presented is governed by international law, and that under that law a claim can 
be maintained on behalf of the executrix. He argued that this contention was 
clearly supported by numerous precedents of international tribunals, and that 
a proper decision on the issue raised must be reached in the light of precedents of 
that character.

In searching for evidence of international law on the point at issue compara
tively little information will be found outside of the pronouncements of interna
tional tribunals before which questions of the character under consideration have 
been raised. It therefore becomes pertinent carefully to examine the opinions 
of such tribunals.

From the standpoint of international law, it was contended in the Mexican brief 
that a claim for wrongful imprisonment cannot be maintained in behalf of the 
heir or legal representative of the person who suffered the injury. It was argued 
that although such a claim might be maintained in behalf of the injured person 
himself, it should be distinguished from one involving the wrongful killing of a 
person, which might result in a pecuniary loss to persons dependent on the victim. 
With respect to the applicable principle of international law, the following cita
tions were made in the Mexican brief:

189 Opinions of Commissioners (1929) 180, 181-192, docket 267.
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“Borchard, Dipl. Pro tec. p. 632; UnderhilTs case, Ralston’s Rep. 45 et 
seq; wherein it is stated that ‘ Underhill’s death puts an end to any claim 
that could arise from personal injuries, insults, or other offenses’; Metzger 
vs Venezuela, Ralston, 580; Plumer vs Mexico, Op. 182; see Reglas de Pro- 
cedimiento, Art. 11, de la Comisi6n de Reclamaciones entre los Estados 
Unidos Mexican os y la Gran Bretana, Mexico, 1928.”

The case of George F. Underhill, a claim presented in 1903 by the United States 
against Venezuela, was decided by the Umpire Barge, the American Commis
sioner and the Venezuelan Commissioner having disagreed. Claim was made 
in behalf of Jennie Laura Underhill on account of “ personal injuries, insults, 
abuses, and unjust imprisonment as well as for forced sacrifice of a property” 
suffered by George Freeman Underhill. The Umpire stated that “ whatever may 
be the law or the opinion as to the transition of the right to claims that arise from 
personal injuries, insults or other offenses”, no proof was found in the record that 
Jennie Laura Underhill was entitled to administer upon her late husband’s estate. 
The Umpire declared that it did not appear whether Underhill left a will, and 
furthermore that there was uncertainty in the record with respect to rights that 
might have resulted from a previous marriage of Underhill. The claim was 
dismissed both as regards personal injuries and the so-called “forced sacrifice of a 
property”. Venezuelan Arbitrations of 1908, Ralstonfs Report, p. 45. It will 
readily be seen that this opinion furnishes no authority with respect to the stand
ing of a legal representative in relation to a claim growing out of personal injuries.

In the Metzger case claim was made in 1903 by Germany against Venezuela in 
behalf of the heirs of Metzger for an amount including indemnity for personal 
injuries inflicted on Metzger by Venezuelan military officers. Umpire Duffield, 
in an opinion by which a pecuniary award in the case was rendered, said:

“A right of action for damages for personal injuries is property. A for
tiori is the claim in this case which had been presented and proved before 
the death of Metzger.”

The Umpire asserted that, Metzger being domiciled at the time of his death in 
Venezuela, his heirs would take according to Venezuelan law. He stated that 
under the laws of Venezuela the right of action for personal injuries survived and 
passed to the heirs of the deceased in so far as damages for corporeal injuries were 
concerned, and for such injuries an award was made. No award could be made 
he declared for damages to the “feelings and reputation” of Metzger. Op. 
cit. p. 578.

There are two interesting points in this opinion: (1) that an action for damages 
for personal injuries is property, particularly a claim presented and proved before 
the death of an injured person, and (2) that Venezuelan law was controlling 
with respect to the survival of the claim. Irrespective of the question of the 
correctness of this latter conclusion, it is pertinent to note that the Umpire 
rejected solely the item of damages for the injury to “feelings and reputation” 
and rendered an award in favor of the heirs on account of corporeal injuries in
flicted on Metzger. It will readily be seen that this case in which a claim was 
successfully maintained by heirs for personal injuries to the deceased is not 
authority in support of any rule that claims can not be maintained by heirs or 
legal representatives in a case of this nature.

The Plumer case was decided by a Board of three American Commissioners 
established under an act of March 3, 1849, (9 Stat. 393) for the settlement of 
claims provided for in Article XV of the treaty concluded between Mexico and 
the United States February 2, 1848. A claim was presented in behalf of Dorcas 
Ann Plumer, Administratrix of the estate of Robert Plumer. It arose out of a
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theft of personal property from Plumer in Mexico and personal injuries inflicted 
on him. The Board awarded damages for the loss of the personal property but 
rejected the item for personal injuries. The Board stated, evidently giving ap
plication to the principle of the old common law rule, that the “right of com
pensation in damage for personal injuries dies with the person and does not 
survive to the heir or administratrix.” Commissioners On Claims Against Mexico, 
Opinions, Vol. I, p. 182.

Irrespective of the question as to the weight that should be given to this 
decision of a local tribunal when considered in connection with numerous other 
decisions of international tribunals, it is interesting to note that, shortly after the 
date of its rendition, on January 24, 1850, another award was rendered by the 
Board, on February 18, 1850, in which an indemnity of $20,000.00 was made in 
favor of the Administratrix of George Hughes in satisfaction of a claim for 
damages for injuries inflicted on Hughes by troops under the command of General 
Santa Anna in Mexico. In the opinion in that case it is recited that Hughes was 
severely beaten and wounded and kept a prisoner for several weeks on a Mexican 
vessel, and that he was plundered of personal property. Moore, International 
Arbitrations; Vol. II, p. 1285; Vol. Ill, p. 2972. It would seem to be reasonably 
clear from the opinion that the common law rule that personal actions do not 
survive was not applied in this case the decision in which apparently was therefore 
at variance with that in the earlier case of Plumer. [It should be pointed out, 
however, that Hughes apparently died from the effect of the wounds received 
by him.]

The existence or non-existence of a rule of law is established by a process of 
inductive reasoning, so to speak; by marshalling the various forms of evidence 
of international law to determine whether or not such evidence reveals the general 
assent that is the foundation of the law of nations. It will be seen from an 
examination of the cases cited in the Mexican brief that, with the possible excep
tion of the Plumer case, they furnish no authority in support of the contention 
that under international law claims can not be maintained in behalf of either 
representatives or heirs in cases growing out of personal injuries.

The rule in the Mexican-British arbitration to which reference is made in the 
Mexican brief reads as follows:

“Claims presented solely for the death of a British subject shall be filed 
on behalf of those British subjects considering themselves personally entitled 
to present them. Any claim presented for damages to a British subject 
already deceased at the time of filing said claim, if for damage to property, 
shall be filed on behalf of the estate and through his legal representative, 
who shall duly establish his legal capacity therefor.” (Translation.)

Without discussion of the bearing of this rule on the question at issue, it may 
be observed that it does not seem necessarily to preclude the presentation of claims 
for personal injuries even though no specific reference is made to them.

Rule IV, paragraph 2, sub-section (i), prescribed by this Commission pursuant 
to Article III of the Convention of September 8, 1923, provides that a “claim 
arising from loss or damage alleged to have been suffered by a national who is 
dead may be filed on behalf of an heir or legal representative of the deceased.” 
This rule appears to be in harmony with procedure sanctioned by international 
tribunals, numerous decisions of which are cited in the counter-brief of the United 
States. That this is so can be shown by references to a few illustrative cases in 
which claims have been filed in behalf of heirs or legal representatives. Among the 
numerous cases cited are cases concerned with injuries that have resulted in death; 
cases in which it appears that injuries inflicted were of such a nature as to have 
contributed to death; cases involving both loss or destruction of property and
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physical injuries; and cases arising solely out of personal injuries. Reference may 
be made to a few of the last mentioned class of cases as most apposite to the 
instant case.

In the claim presented in behalf of V. Garcia, Administrator of the estate of 
Theodore Webster, Thornton, Umpire under the Convention of July 4, 1868, 
between the United States and Mexico, held that the Administrator had “a right 
to lay a claim before the Commission for injuries suffered by Webster.” These 
injuries which severely impaired Webster’s health resulted from a gunshot wound 
inflicted by a Mexican soldier. An award of $10,000.00 was made in this case. 
The act of wounding Webster was, said the Umpire, a wanton outrage counte
nanced by an officer so that his Government became liable for it. Moore, Interna
tional Arbitrations, Vol. Ill, p. 3004.

In the case of Be Luna, which was decided under the Agreement of February 
11-12, 1871, between the United States and Spain, the Umpire, Count Lewen- 
haupt, awarded $3,000.00 in favor of the brother of the deceased as Administrator. 
In this case claim was made in behalf of the Administrator on account of the arrest 
of his brother in Cuba in 1880. Op. cit.y vol. IV, p. 3276.

In several interesting cases which came before the American-British Commission 
under the treaty of 1871, claims growing, out of personal injuries were presented 
in favor of legal representatives. Demurrers filed by the American Agent in such 
cases setting forth that claims of this kind did not survive after death were over
ruled by a majority of the Commission who sustained the argument of British 
counsel that injuries to the person, whether resulting in death or not, were, in the 
diplomatic intercourse of civilized nations treated as a proper subject of interna
tional reclamation in behalf of the personal representatives of the person injured 
after his death. The same position was taken even when all connection between 
the injury alleged and the death of the intestate was disclaimed in the Memorial. 
See the claim of Edward McHugh, Administrator of the estate of James McHugh, 
arising out of imprisonment by American authorities; claim of Elizabeth Sherman, 
widow and Administratrix of Thomas Franklin Sherman, on account of injuries 
resulting from the forcible abduction of the latter by American authorities from 
Canada into the United States, and his imprisonment in Detroit; claim of Elizabeth 
Brainy widow of John Brain, for injuries sustained by the latter in connection with 
his imprisonment by American authorities in Washington. British and American 
Claims Commissiony Report of British Agenty pp. 69-70; Papers Relating to the 
Treaty of Washington, Vol. VI, pp. 61-62; Ralston, The Law and Procedure of 
International Tribunals, p. 147.

In a reply filed by counsel for Great Britain to the demurrer of the United 
States, are found the following passages which are interesting, even though one 
may not agree with all details of the reasoning therein employed:

“This ground asserts a doctrine of the common law of England, which it is 
believed, is wholly unknown as a rule of international law, and is repugnant 
to those principles of equity and justice which underlie it. Even in the 
common law this doctrine has been materially modified by statute both in 
England and this country, so that some actions which formerly died with 
the person, now survive to the widow or orphans.

“But it is not according to the common law that this Commission is to 
decide the questions brought before it, but according to the principles of 
equity and justice. This fourth ground of the demurrer is purely technical, 
and what is more, thoroughly repugnant to the public law, under which 
this claim arises, and by the principles of which it is to be decided. . . .
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“The widow and administratrix of the deceased claimant who, as she avers, 
left her nothing but this claim, presents it for satisfaction under the Treaty 
of Washington. The United States, who, under the rules of international 
law, had released the prisoner, and promised a consideration of his claim, 
which it never accorded, entered into a Treaty with Her Majesty’s Govern
ment, which Treaty gave power to this International Tribunal to decide, 
according to the principles of equity and justice, ‘all claims on the part of 
British subjects and American citizens ‘arising out of acts committed against 
their persons and property’ between certain dates. The learned Agent and 
Counsel for the United States now seeks to turn away a claim manifestly 
within the Treaty by means of a maxim of the common law, which, if ad
mitted to apply to such cases as this, limits and restricts the broad words 
of the Treaty so as to change their power and scope. But, apart from the 
fact that this maxim is opposed to the spirit of the public law, the reason 
which gives the maxim force in the common law does not exist in international 
proceedings.

“The injuries to the subjects or citizens of one State by the Government 
of another, out of which arises an international claim, demand a national 
satisfaction to be accorded to the injured nation by the wrongdoer. Thus 
the claim is not a personal action, but an international proceeding, in which 
one Government demands satisfaction of the other, by presenting the claim 
of its subject or citizen. Nor is this satisfaction accorded until an award 
be made, or a thorough investigation proves the claim to be invalid. Surely 
it cannot be maintained that the death of the claimant satisfies his Govern
ment for the outrage committed on its territory and its subject, or that the 
Government which had done these acts, in violation of international law, 
can, before an international tribunal, deny that satisfaction which it was 
bound to afford before the Treaty was made, and which, by the terms of the 
Treaty, it is pledged to afford here, on the ground that this claim, being a 
personal action, died with the claimant.

“Let us consider this point in another light. There are two divisions in 
this claim: 1st. Two thousand dollars’ damage for the abduction of the 
claimant, ‘the deprivation of his liberty, pain of imprisonment in itself, 
and the material immediate and continuing injury to his health, from which 
he never recuperated.’ 2nd. Five hundred and eighty-five dollars for dam
ages to his personal estate, the items being two hundred and twenty-five 
dollars actually paid out for prison expenses, and three hundred and sixty 
dollars for loss of earnings. The first of these divisions is a claim arising 
out of acts committed against the person of a subject of her Britannic 
Majesty; the second, a claim arising out of acts committed against his 
property.

“The claimant is dead; his claim is presented by his widow and administra
trix. Now, by the decisions and practice of this Commission, as admin
istratrix, the memorialist may claim indemnification for the injuries to the 
property of the deceased; but the United States now maintain that the claim 
for personal injuries, which would have been valid for presentation under 
the provisions of the Treaty, which provisions are the same for both classes 
of injuries, died with the claimant.

“Now, it is submitted that a claim growing out of a personal injury is as 
much, if not more, an international claim than one growing out of an injury 
to the property of the claimant. The Treaty makes no distinction between 
these two classes of claims. According to the letter and spirit of the Treaty 
they are to be dealt with in the same manner.” Report of British Agent, 
pp. 557-559.
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In an arbitration conducted between the two Governments many years later 

under an Agreement concluded August 18, 1910, the Government of Great 
Britain also proceeded on the theory that claims for personal injuries could be 
presented in behalf of a legal representative or an heir. See claim on behalf of 
Glenna Thomas, heir of Edward Bedford Thomas, based on complaints of illegal 
imprisonment and mistreatment of the latter during such imprisonment; claim 
on behalf of the Representatives of L. J. Levy, based on the same grounds. Ameri
can Agent’s Report, pp. 154, 157. No contention was made by the United States 
in this arbitration that a claim could not be filed in behalf of an heir or a legal 
representative in cases concerned with personal injuries.

In the case of Lucile T. Bourgeois, Administratrix, before the French and 
American Claims Commission of 1880, under the Convention of January 15, 1880, 
a claim was made for $20,000.00 on account of an arrest and imprisonment 
effected by Colonel Reith of the United States Army. The Commission entered 
an award in favor of the Administratrix in the sum of $1,025.00. Boutwell’s 
Report, p. 60.

Citation was made by counsel for the United States of numerous cases decided 
by the Commission under the Agreement of August 10, 1922, between the United 
States and Germany. In these cases substantial awards were made in behalf 
of the estates of deceased persons who suffered physical injuries at the hands of 
German authorities. Among these cases were claims growing out of injuries 
suffered by American citizens who were on board the steamer Lusitania when it 
sank in 1915. See among others, the Knox case, Consolidated Edition of Decisions 
and Opinions, 1925, Mixed Claims Commission, United States and Germany, 
p. 495; the Foss case, Ibid., p. 512.

Responsibility in the cases coming before the American-German Commission 
was determined hot in accordance with rules and principles of international law 
but under treaty stipulations. However, these cases are interesting in that it is 
clearly shown, since awards have been made in favor of estates, that claims 
growing out of personal injuries were regarded by the Commission as having the 
character of property rights. As has been pointed out, Umpire Duffield stated 
in the Metzger case, supra, that a right of action for damages for personal injuries 
is property. The same principle with regard to the character of international 
claims has been enunciated by the Supreme Court of the United States, although 
it may be noted that the cases in which this principle was asserted related to 
claims growing out of injuries to property. Comegys v. Vasse, 1 Peters 193; 
Phelps v. McDonald, 99 U. S. 298.

It is observed by Mr. Ralston, International Arbital Law and Procedure, p. 180, 
that in the De Luna case, supra, an administrator was allowed to recover for 
wrongful imprisonment of his intestate in harmony with the rule often followed in 
the civil law as to the right of survivorship for personal damages rather than the 
rule of the common law. In the Metzger case, Umpire Duffield awarded damages 
for personal injuries on the ground that under Venezuelan law such a claim passed 
to the heirs of a deceased person. The impropriety of giving application to any 
rule or principle of domestic law in relation to a subject of this kind is readily 
perceived. An international tribunal is concerned with the question whether 
there has been a failure on the part of a nation to fulfill the requirements of a 
rule of international law, or whether authorities have committed acts for which a 
nation is directly responsible under that law. The law of nations is of course the 
same for all members of the family of nations, and redress for acts in derogation 
of that law is obviously not dependent upon provisions of domestic enactments. 
Domestic law can prescribe whether or not certain kinds of actions arising out of 
domestic law may be maintained by aliens or nationals under that law, but it is 
by its nature incompetent to prescribe what actions may be maintained before
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an international tribunal. If domestic law should be considered to be controlling 
on this point we should have the reductio ad absurdum that redress for personal 
injuries conformably to international law might be obtained in a country like 
Venezuela in which the principles of the civil law with respect to the survival of 
actions may obtain, and no redress for the same violation of international law 
could be obtained in another country where the principles of the common law 
obtained.

An examination of domestic law may often be useful in reaching a conclusion 
with regard to the existence or non-existence of a rule of international law with 
respect to a given subject. But analogous reasoning or comparisons of rules of 
law can also be misleading or entirely out of place when we are concerned with 
rules or principles relating entirely or primarily to the relations of States towards 
each other. International law recognizes the right of a nation to intervene to 
protect its nationals in foreign countries through diplomatic channels and through 
instrumentalities such as are afforded by international tribunals. The purpose 
of a proceeding before an international tribunal is to determine rights according 
to international law; to settle finally in accordance with that law controversies 
which diplomacy has failed to solve. That is the purpose of arbitration agree
ments such as that under which this Commission is functioning. It would be a 
strange and unfortunate decision which would have the effect of precluding an 
international tribunal from making a final pronouncement upon the merits of any 
such controversy, because some rule of a particular system of local jurisprudence 
puts certain limitations on rights of action under domestic law. Arbitration as 
the substitute for further diplomatic exchanges or force would fail in its purpose. 
The unfortunate delays incident to the redress of wrongs by international arbitra
tion are notorious. Injured persons often die before any redress is vouchsafed 
to them. A decision of this kind would seem to put a premium on such delays 
which would be conducive to the nullification of just claims.

It is unnecessary for the Commission in holding, as it does, that it majr properly 
pass upon the merits of the ihstant claim presented by the Administratrix who is 
also the widow of Gilbert F. Dujay, to enter upon the entire, broad field of discus
sion covered by the briefs and oral arguments of counsel for each Government. 
This claim, that arose and was presented to Mexico many years ago, may well 
be regarded as a property right. Had it been settled when presented, Dujay or 
his estate would have had the benefit of it. It is competent for this Commission 
to pass upon the merits of the claim in the light of the terms of submission stated 
in the Convention of September 8, 1923. It is a claim within the jurisdictional 
article of the Convention which provides among other things for the adjudication 
of claims for losses or damages suffered by persons or their properties, and in the 
language of the Convention, of “ claims for losses or damages originating from 
acts of officials or others acting for either Government and resulting in injustice, 
and which claims may have been presented to either Government for its inter
position with the other since the signing of the Claims Convention concluded 
between the two countries July 4, 1868, and which have remained unsettled”.

In the case of Jennie L. Underhill, in which claim was made by the United 
States against Venezuela in 1903, “for personal injuries, insults, abuse, and false 
imprisonment”, Umpire Barge dismissed the claim as regards unlawful arrest 
and imprisonment, but with respect to the detention of the claimant for a month 
and a half in Venezuela, the Umpire awarded an indemnity of $3,000.00, saying 
with regard to this item:

“But as, furthermore, claimant claims award for damages on the charge 
of detention of her person;
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“And whereas, without any arrest and imprisonment, detention takes 

place when a person is prevented from leaving a certain place, be it a house, 
town, province, country, or whatever else determined upon; and

“Whereas it is shown in the evidence that claimant wished to leave the 
country which she could not do without a passport being delivered to her 
by the Venezuelan authorities; and that from August 14 till September 27 
such a passport was refused to her by General Hernandez, then chief of the 
Government of Ciudad Bolivar, the fact that claimant was detained by the 
Venezuelan authorities seems proved; and

“Whereas, whatever reason may or might have been proved to exist for 
refusing a passport to claimant’s husband, no reason was proved to exist 
to withhold this passport from claimant; and

“Whereas the alleged reason that it would not be safe for the Underhills 
to leave on one of Mr. Mathison’s steamers can not be said to be a legal 
reason, for if it be true that there existed any danger at that time, a warning 
from the Government would have been praiseworthy and sufficient. But 
this danger could not give the Government a right to prevent Mrs. Underhill 
from freely moving out of the country if she wished to risk the danger; 
whilst on the other hand it might have been said that the steamer being a 
public means of transfer, it would have been the duty of the Government to 
protect the passengers from such danger on the steamers when existing.

“Whereas, therefore, it is shown that Mrs. Underhill was unjustly pre
vented by Venezuelan authorities from leaving the country during about a 
month and a half, the claim for unlawful detention has to be recognized.

“And whereas for this detention the sum of $2,000 a month—making 
$3,000 for a month and a half—seems a fair award, this sum is hereby 
granted.”

(Venezuelan Arbitrations of 1903, Ralston’s Report, pp. 49, 51.)
An indemnity of $2,200.00 was paid by the United States to the Government 

of Norway on account of the detention of three seamen at Jersey City, New Jer
sey, for a few days in excess of a month in the year 1911. The men were detained 
as witnesses in connection with legal proceedings growing out of an explosion in 
the harbor which caused damage to a Norwegian vessel called Ingrid. In con
nection with the payment of this indemnity it was stated that it was made 
“without reference to the question of liability therefor” (42 Stat. 610).

In the instant case the claim of $15,000.00 with interest must be rejected, but 
an award may properly be made in the sum of $500.00.

In the case of Mrs. Marie D. Gorgas, for the Estate of William C. 
Gorgas (United States v. Peru),190 a claim for $10,800 was made by 
an American citizen on account of a contract between General Gorgas 
and the Peruvian Government, under the terms of which Gorgas was 
to serve that Government as sanitary adviser at a salary of $35,000 
per annum, together with a retaining fee of $15,800 for the year 1920, 
payable quarterly in advance, a provision which was subsequently 
modified so that the retainer was payable March 1, May 1, and Oc
tober 1, 1920. Gorgas was to begin work on January 1, 1921. He 
was paid $5,000 about March 20, 1920 but received nothing further 
on his retainer up to the time of his death, July 4, of that year. His 
services were regarded as having terminated on July 1. 100

100 MS. Department of State, file no. 423.11G67.



94 CHAPTER I

Peru at once offered the claimant $2,899, on a quantum meruit 
basis, under a military decree, for his salary up to July 1, but the offer 
was declined. In March 1921 the President of Peru offered $5,533.33, 
the equivalent of two thirds of the year's retainer, minus the $5,000 
already paid, and this offer was accepted, and the amount was sub
sequently paid.191

The Department of State took the position, however, when the 
claim was presented to it August 29, 1922, that in case of the death of 
a person bound to render personal services, the legal representative 
could recover only such proportion of the whole price as the period 
of service bore to the total contract period, or a sum amounting to 
reasonable compensation.

THE INDIVIDUAL CLAIMANT
NATIONALITY

Although, theoretically, the claimant state has been injured in 
every case presented to a foreign government, actually in the majority 
of cases a national of the claimant state has also been injured. When 
the national presents his claim to his government his first step is to 
prove his nationality to be that of the state he asks to espouse his 
claim; and, when the claim is espoused by his government that gov
ernment must be able to prove to the government of the respondent 
state that the individual injured is its national.

Citizenship may be acquired in but two ways, namely, by birth 
or by naturalization. Citizenship by birth may be acquired by birth 

.. . within the state (jus soli) or by % birth outside the
citizenship1°f state to a national of the state (jus sanguinis).

Citizenship by naturalization may be acquired 
directly by naturalization of the individual through judicial process; 
indirectly by the naturalization of a parent, in the case of a minor, 
or by the marriage of an alien woman to a national (in the United 
States prior to the act of September 22,1922); and collectively by the 
annexation of territory through conventional or other arrangement, 
or by special legal enactments.

The term “ nationals", as used in international law, denotes not 
only citizens but also other persons entitled to the protection of the 

state. In the United States, for example, citizens, 
strictly speaking, are those persons who ordinarily are 
entitled to the exercise of the highest civil and political 

rights. The term “nationals" includes not only these persons, but
191 Ibid. 423.11G67/4, 6, 23. In July 1929, Mrs. Gorgas also received $1,856.62 

(plus $180.48 minus exchange), as interest at six percent from June 4, 1921, the 
date of the acceptance of the principal amount, to July 15, 1927, the date on 
which payment was effected. (Ibid. 423.11G67/12, 30.)

The term “na
tionals”
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others who, though not citizens, owe allegiance to and are entitled to 
the protection of the United States. For example, natives of some 
of the outlying possessions of the United States, though not citizens 
of the United States, are regarded as nationals and are, when occasion 
demands, afforded protection by the Government of the United States.

Seamen on vessels under foreign flags constitute a special class. 
Foreign seamen on American vessels are frequently given diplomatic 

protection by the United States. In the case of 
In re Ross,192 the Supreme Court of the United States 
had under consideration the status of a British sub

ject who had enlisted on an American vessel. Mr. Justice Field, 
delivering the opinion of the Court, said:

Protection of 
seamen

The position that the petitioner, being a subject of Great Britain, was not 
within the jurisdiction of the consular court, is more plausible, but admits, we 
think, of a sufficient answer. The national character of the petitioner, for all 
the purposes of the consular jurisdiction, was determinable by his enlistment as 
one of the crew of the American ship Bullion. By such enlistment he becomes 
an American seaman—one of an American crew on board of an American vessel— 
and as such entitled to the protection and benefits of all the laws passed by 
Congress on behalf of American seamen, and subject to all their obligations and 
liabilities. Although his relations to the British Government are not so changed 
that, after the expiration of his enlistment on board of the American ship, that 
government may not enforce his obligation of allegiance, and he on the other 
hand may not be entitled to invoke its protection as a British subject, that rela
tion was changed during his service of seaman on board of the American ship 
under his enlistment. He could then insist upon treatment as an American sea
man, and invoke for his protection all the power of the United States which 
could be called into exercise for the protection of seamen who were native born. 
He owes for that time to the country to which the ship on which he is serving 
belongs, a temporary allegiance, and must be held to all its responsibilities. 
The question has been treated more as a political one for diplomatic adjustment, 
than as a legal one to be determined by the judicial tribunals, and has been the 
subject of correspondence between our government and that of Great Britain.193

Patrick Shields, a British subject, a fireman on the American 
steamer Keeweenaw, was maltreated while on shore by police of 
Valparaiso, Chile. Shields was arrested, October 24, 1891, on a 
charge of drunkenness, kept for several days in jail without process 
of law, forced to sweep the street, and brutally beaten by police 
officers. His body was severely bruised and slightly cut, rendering 
him unfit for duty for several days. On November 20, 1891 Shields 
presented a claim for $5,000 United States currency to the Consul of 
the United States at Valparaiso, who in turn transmitted the claim 
to Secretary of State Blaine.194

192 140 U. S. 453 (1891).
193 Ibid. 472.
19* 1891 For. Rel. 217, 222, 238-246, 256-260, 272, 345; 1892 For. Rel. 66; 

1900 For. Rel. 66-71.
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The 1893-94 Claims Commission, United States and Chile, to 
which the claim was presented, rejected the claim because Shields 
was not an American citizen.195 Shields died in 1895, leaving British 
heirs. The Secretary of State consulted with the Government of 
Great Britain and that of Chile, and it was agreed on May 24, 1897 
that $3,500 would be an equitable and satisfactory amount to be paid 
by the Government of Chile for the benefit of the heirs of Shields, this 
amount to be paid directly to the Secretary of State of the United 
States. The amount was paid, January 22, 1900, by a check on the 
Riggs National Bank of Washington, D. C., for the sum of $3,500.

The Commissions established under the treaties of 1848 and 1868 
between the United States and Mexico, took the position in a number 
of cases that claims made by allegedly American citizens or their 
American assignees for salaries earned by them in the Mexican Army 
or Navy were not American in origin. According to Mexican law 
such aliens were considered as naturalized Mexican nationals.196

A claim having its origin in an injury to an individual must be
. national in origin, i. e. the injury must have been

nationa? in ^origin committed against one who was a national of the 
claimant state at the date of the injury.197

In Parrott & Wilson (United States v. Mexico), presented to the 
United States-Mexican Commission under the terms of the conven
tion of April 11, 1839, and the Board of American Commissioners

195 George H. Shields’ Report (1894) 112, 116, docket 23, United States and 
Chilean Claims Commission established under the treaty of August 7, 1892.

196 In the F. M. Dimond case (United States v. Mexico), decided by the 1849 
Commission pursuant to the treaty of February 2, 1848 and the act of March 3, 
1849, seamen formerly in the Mexican Navy and alleged to have been American 
citizens had assigned their claims for such service against Mexico, on accour/t of 
assistance rendered them, to an American Consul at Veracruz. The Commission 
disallowed the claim of the American assignee, stating that seamen in the Mexi
can service could not assign rights as American citizens. (3 Moore’s Arb. 2386, 
2387; see also the case of John T. Martin (United States v. Mexico), docket 766, 
Commission established under the convention of July 4, 1868, ms. Department 
of State; the case of Thomas H. Monstery (United States v. Mexico), docket 376, 
ibid.) and the case of Charles E. Norton (United States v. Mexico), docket 895, 
ibid.)

197 In the case of Christern & Co. (.Liquidators), a German company whose c’aim 
against Venezuela was presented by Germany to the Commission established 
under the terms of the protocols of February 13 and May 7,1903, Umpire Dufield 
considered the assignees for the benefit of creditors as purchasers for value and 
entitled to claim, although the claim in its origin was not entirely German. In 
that case, Mr. Duffield said:

It is conceded that the claimants are the properly appointed and lawiully 
authorized assignees for the benefit of creditors—liquidadores—of Mialos, 
Witzke & Co., of Maracaibo. The latter have a claim against the State 
of Zulia under an agreement entered into between the representative of 
that State and Brewer, Moller & Co., dated January 2, 1902, adjusting the
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appointed under the treaty of February 2, 1848 and the act of March 
3, 1849,198 it appeared that an effort had been made to assign the claims 
to United States citizens who made claim for (1) a sum originally due 
a Mexican national for salary, and for (2) a sum originally due a 
Mexican national for supplies furnished Mexican troops. The claims 
were rejected by both Commissions.199

In the case of Thomas Morrison, surviving partner oj Plumer & 
Morrison (United States v. Mexico), decided by the 1849 Commis
sion just referred to, the claimant was, at the time the injuries com
plained of were committed, a national of Great Britain but a declar
ant of the United States. He was a naturalized citizen of the United 
States at the date of the treaty of February 2, 1848. It was held 
that he could not present a claim for his injuries, as the claim was not 
American in origin, nor could he claim as the surviving member 
of the American partnership whose property had been destroyed.200
Footnote 197—Continued.

amount of the debt of the State with the various members “of the commerce” 
—del comercio—of Maracaibo, for a loan enforced by the State of Zulia on 
behalf of and for the benefit of the Venezuelan Government.

The validity of the claim as respects Minlos, Witzke & Co. is adjudged 
by the decision of the umpire in the case of Beckman & Co., No. 47, but it 
is claimed by the Commissioner for Venezuela that Christern & Co. can not 
recover in this case because one of the two partners of Minlos, Witzke & Co., 
was a Dane. The umpire is unable to perceive the force of this objection. 
By an instrument attached to the “expediente” Christern & Co., whom it 
is conceded are German subjects, are vested with a full and absolute title, 
legal and equitable, to the share of Minlos, Witzke & Co. in the fund in 
question. It is true Christern & Co. hold it in trust for the creditors of 
Minlos, Witzke & Co., and of course any surplus thereafter will go to the 
latter. It is a familiar rule of law that assignees for the benefit of creditors 
are bona fide purchasers for value, and that after the assignment the assignors 
have no title whatever to the assigned property, and Christern & Co., 
stand in this position. Certainly if Minlos, Witzke & Co. had sold and 
conveyed this claim to Christern & Co. the fact that one of the former was 
a Danish subject could not affect the latter’s right to recover. It is true 
that the debt was of such a nature as to be nonnegotiable in the sense of the 
law merchant, and that Venezuela would, as against any subsequent holder 
of the debt, avail herself of any defense she might have against the original 
holder; yet it was assignable in law and capable of having the entire legal 
and equitable title to it transferred and conveyed.

In the opinion of the umpire, therefore, it is clear that Christern & Co. 
are the legal owners of the claim and, being German subjects, are entitled 
to an award by this Commission for the amount thereof.

The claim is therefore allowed at the sum of 28,135.85 bolivars, which 
includes interest up to and including the 31st of December, 1903.

[Ralston’s Report (1904) 597-598.]
198 3 Moore’s Arb. 2381.
199 W. S. Parrott, Surviving Partner of Parrott and Wilson (United States v. 

Mexico), ibid. 2384.
200 Ibid. 2325.
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In the Slocum case (United States v. Mexico), presented to the 
Commissions established under the treaties of 1839 and 1848, drafts 
on the customhouse of Guaymas had been issued by the State of 
Sonora to Mexican citizens in payment of debts due them from that 
State. These drafts “became a kind of circulating medium", and 
were voluntarily received by Slocum's agent in payment for dry goods 
sold a citizen of that State. The 1849 Domestic Commission, in 
dismissing the claim, stated that “The obligations were not Ameri
can in their origin and have passed into the hands of a citizen of the 
United States only by assignment." 201

A claim also presented to these two Commissions by the United 
States against Mexico, on behalf of the widow and later on behalf 
of the son of John Hamilton Robinson,202 for military services rendered 
by the latter to Mexico from 1814-19, was rejected by those Com
missions. The 1849 Commission “refused to recognize as valid a 
claim founded solely on military services rendered to a foreign 
government".

L. S. Hargous, an American citizen, owned a two-thirds interest, 
and a German, Emilio Voss, owned a one-third interest in a certain 
partnership at the time that a debt was incurred by Mexico to the 
partnership firm. The 1849 Commission allowed Hargous two-thirds 
of the amount due, i. e. the amount of his share. After that award 
Voss assigned his one-third interest to Hargous, who presented a 
claim for one-third of the debt owed by Mexico to the 1868 Commis
sion between the United States and Mexico. Umpire Thornton 
dismissed the claim on the ground that it was not American in 
origin.203 The Umpire stated that if the Commission took cogni
zance of the case “it would be an encouragement to speculators, in 
countries where, either from financial embarrassment, or from dis
honesty, the obligations of the Government are not attended to, to 
buy up claims of all nationalities at a low price in the hope that they, 
being citizens of a more powerful country, would some day be able 
by the assistance of their Government to enforce the payment of 
their claims. The Umpire would consider that such a course would 
be, on the part of citizens of the United States, taking a very unfair 
advantage of the generous protection afforded them by their Govern
ment with regard to their legitimate operations," 204

The Government of Haiti granted a concession in 1892, under 
statutory authority, to Alfred Williams, a Haitian national, for the

201 Jane H. Slocum, Executrix of the Estate of William A. Slocum, ibid. 2382, 
2385, 2386.

202 Sophie Robinson and Anthony S. Robinson, ibid. 2389, and footnote. The 
1849 Commission was not entirely consistent in its rulings on this subject.

so2 Ibid. 2327, docket 784.
204 Ibid. 2329; ms. Department of State, Opinions.
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construction of wharves and docks at Port de Paix. The funds were 
to be supplied by Hugo Kainer & Co., of New York. Haiti agreed 
to pay up to $130,000 in wharfage dues at Port de Paix. Thereafter, 
Williams assigned the contract to Kainer. By the terms of article 8 
of the contract, however, it was stipulated that the contract could not 
be assigned without the consent of the Haitian Government and that 
the assignee should be a Haitian. It was alleged when a claim was 
later presented for violation of the contract, that Hugo Kainer had 
been accepted by Haiti in place of the original grantor. The owner 
of the claim, at the time of its presentation to the Haitian Claims 
Commission organized under the terms of the protocol of October 3, 
1919, was J. L. Hachtmann, a creditor of Kainer at the time of the 
latter's death, who had received the claim by assignment from the 
estate in settlement of a debt. In 1913, Hachtmann had entered 
into an agreement with Haitian officials to accept fifty percent of the 
amount then due under the contract and renounced the payment of 
the claim by means of wharfage dues. The amount thus agreed 
upon was payable in certain stipulated annual payments.

Hachtmann was dissatisfied with the award rendered by the 
domestic tribunal in Haiti on April 25, 1924, which followed the 
the 1913 agreement only in part, and asked, in addition to the amount 
allowed, interest, which had been denied on certain parts of the claim, 
and payment of the claim in its entirety in cash rather than partly 
in bonds. In June 1924 the Department of State declined to 
consider presenting a claim on his behalf for the revision of the award, 
on the ground that the claim was not the property of an American 
citizen “when it accrued", the original claimant having been a 
Haitian.205

An American woman, the widow of John Young, was married on 
July 10, 1861 to John McAllen, a British subject who became a 
citizen of the United States by naturalization in 1866.206 The 
Commission established under the convention of 1868 disallowed a 
claim presented by her for damages to the estate of her former 
husband caused by Mexican troops in November 1861.

The Claims Commission, United States and Spain, established 
pursuant to the agreement of February 11-12, 1871, required that 
the claims of the United States should be those of American citizens 
at the time of the origin of the claim. In the Mora cfe Arango case it 
appeared that in 1869 the Spanish authorities had seized property 
of a Spanish firm in Cuba and that this firm owed money to a firm * 208

206 MS. Department of State, file no. 438.11H11/24.
208 Case of the Heirs of John Young (United States v. Mexico), 2 Moore's Arb. 

1353; ms. Department of State, Opinions of the Commissioners; docket 591.
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in New York on account of certain goods. The New York firm 
presented a claim for such seizure to the 1871 Commission established 
to settle claims “for injuries done to citizens of the United States” by 
Spain. The Commission, Count Lewenhaupt Umpire, held that the 
“seizure of property belonging to a Spanish subject can not be made 
the foundation of a claim before this Commission”.207

In the case of Albino Abbiatti (United States v. Venezuela), settled 
under the convention of December 5, 1885 between the two countries, 
the claimant was a subject of Italy at the time of the injury com
plained of, 1863 and 1864, and did not become an American citizen 
until in 1868. Commissioner Little, delivering the opinion of the 
Commission organized pursuant to the above-named convention, 
disallowed the claim, saying:

Has the claimant then, not having been a citizen of the United States at the 
time of the occurrences complained of, a standing here? The question is a 
jurisdictional one. The treaty provides: “All claims on the part of corpora
tions, companies, or individuals, citizens of the United States, upon the govern
ment of Venezuela . . . shall be submitted to a new commission,” etc. 
Citizens when? In claims like this they must have been citizens at least when 
the claims arose. Such is the settled doctrine. The plaintiff state is not a claim 
agent. As observed elsewhere, the infliction of a wrong upon a state’s own citizen 
is an injury to it, and in securing redress it acts in discharge of its own obligations 
and, in a sense, in its own interest. This is the key—subject of course to treaty 
terms—for the determination of such jurisdictional questions: Was the plaintiff 
state injured? It was not, where the person wronged was at the time a citizen of an
other state, although afterwards becoming its own citizen. The injury there was 
to the other state. Naturalization transfers allegiance, but not existing state 
obligations. Abbiatti could not impose upon the United States, by becoming 
its citizen, Italy’s existing duty toward him. This is not a case of uncompleted 
wrong at the time of citizenship, or of one continuous in its nature. [Italics 
added.]

The commission has no jurisdiction of the claim for want of required citizen
ship, and it is therefore dismissed.208

In another case, that of the Estate of William E. Willet, presented 
by the United States against Venezuela to the Commission established 
under the terms of the convention of December 5, 1885, the Com
mission held, Commissioner Findlay delivering the opinion of the 
Commission, that the injury having been committed against claim
ant’s husband, who was an American citizen at the time such injury 
occurred, the claim was American in origin and that the claim could 
be presented by the alien administratrix on behalf of the alien heirs.209

The American and British Claims Commission established pursuant 
to articles XII et seq. of the treaty of May 8, 1871, held, in the claims

207 MS. Department of State; 3 Moore’s Arb. 2336.
208 Ibid. 2347-2348.
200 Ibid. 2254, 2257.
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of Elizabeth L. H. Bowie, Martha M. Calderwood, and Martha M. 
Tooraen, and others (Great Britain v. United States), that the national
Nationality of a c^iaracter °f a married woman was governed by that 
married woman of her husband in all cases, irrespective of domicil, 
her ^husband* °f anc^ that on the death of the husband the national 

character of the widow acquired by marriage remained 
unchanged. Commissioner Frazer dissented from this position in 
the claim of Mrs. Martha M. Calderwood, where the claimant, a 
widow of a British subject, was a native-born citizen of the United 
States who had always remained domiciled in the United States, 
taking the position that in such case the national character reverted 
upon the death of the British husband.210

Section 3 of the act of Congress approved March 2, 1907, provided:
That any American woman who marries a foreigner shall take the nationality 

of her husband. At the termination of the marital relation she may resume her 
American citizenship, if abroad, by registering as an American citizen within one 
year with a consul of the United States, or by returning to reside in the United 
States, or, if residing in the United States at the termination of the marital rela
tion, by continuing to reside therein. 211

This statute classified American women married to foreigners in 
two groups: (1) those residing abroad at the termination of the 
marital relation, who needed to register at an American consulate 
in order to resume American citizenship; and (2) those residing in 
the United States at the termination of the marital relation, who 
should continue to reside in the United States.

The interpretation of this section of the act of March 2, 1907, 
became necessary in the case of Mary Barchard Williams, presented 
by the United States against Germany before the Mixed Claims 
Commission established pursuant to the agreement of August 10, 
1922.212

In that case a claim was presented for damages suffered by Mary 
Claim arising at Barchard Williams on account of the death of her 
death of alien first husband, Edmond E. Barchard, who was lost 
husband on the Lusitania.

The claimant was a citizen of the United States by birth but had 
married Edmond E. Barchard, a subject of Great Britain, on October 
9, 1909. It was not disputed that under the law the claimant became 
a British subject by virtue of her marriage and remained a British 
subject until the death of her first husband on May 7, 1915, when the 
Lusitania was sunk. Subsequently, on April 1, 1917, the claimant 
remarried, this time an American citizen, Charles G. Williams.

210 Hale’s Report (1874) 17-18, dockets 320, 360, 184, respectively.
21134 Stat. 1228-1229.
212 Decisions and Opinions, 221, docket 594.
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It was, of course, necessary for the United States to show that the 
claimant possessed American nationality at the time that the claim 
arose. The claim arose at the instant that the Lusitania went 
down.

The German Government contended that at that instant the 
claimant had a right either to resume her former American citizenship 
or to retain her British nationality, and that the death of her husband 
could not, in itself, effect a reversion of her American nationality, 
thus depriving her of the optional right warranted her under the 
statute. Umpire Parker, in rendering a decision March 11, 1925, 
held that Mary Barchard Williams eo instanti resumed her American 
citizenship upon the termination of the marital relation at the death 
of her first husband; that the claim of Mary Barchard Williams was 
“original” in its nature and not “derivative”, i. e. that the claim 
had never belonged to the British husband but was an original claim 
by the wife for the death of her husband, on whom she was dependent 
for support. In so doing he took the position that the claimant had 
a fixed intention to continue to reside in the United States after the 
death of her husband, as she had prior to his death. The Umpire 
said:

... If it be said that there must have been a period, however short, between 
her husband's death and her conscious election not to remain a British subject, 
during which period her British nationality continued, the sufficient answer is 
that it affirmatively appears from the record that prior to her husband's death 
she had a fixed determination to continue to reside in the United States and had 
elected that in the event of her husband's death she would not remain a British 
subject.218

The Commission allowed the claimant $10,000, with interest at the 
rate of five percent.

A claim was presented to the Mixed Claims Commission, United 
States and Germany, on behalf of Maud Thompson de Gennes,213 214 the 
„71 . . A wife of an American who likewise met his death on the
Whprp rlfliniflnt
marries an alien Lusitania. It was admitted that the claim was Ameri-
after presenta- can origin and that the claimant was an American tion of claim .. ° - J. . l _ JJ. . . .citizen at the time of the presentation of her claim to
the Department of State. After filing her claim with the Department
of State in August 1915, however, the claimant married a Frenchman
(November 17, 1917) and under the laws of the United States then
in force lost her American citizenship. The Commission held that,
according to Administrative Decision No. V,215 it was essential that
the claim be impressed with American nationality both on the date
the loss, damage, or injury occurred and on November 11, 1921,

213 Ibid. 227-228.
214 Ibid. 213, docket 2262.
215 Ibid. 145.
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when the Treaty of Berlin became effective. The claimant could 
not meet this latter requirement, and the claim was disallowed.

This at once brings into question the soundness of the theory under
lying international claims, namely, that the injury is suffered by the 
state through its national. It is plain that if there was originally an 
injury to the United States, such injury was not alleviated by claim
ant's marriage to a Frenchman. Yet to allow recovery in such a 
case would be in direct opposition to the well-established rule regard
ing continuous nationality of the claim, which takes into account only 
the nationality of the claimant. The rule can best be explained, it 
would seem, on the theory that the injury, or rather the right of the 
claimant state to an indemnity, depends not so much upon the original 
act of the respondent state as upon the continuing effect of that act. 
In the De Gennes case it was found in substance that the damage to 
the United States ceased with the second marriage of the claimant.

In a very few instances tribunals have not required the claimant 
to be of the nationality of the claimant state at the date of the injury. 
In the Orinoco Steamship Company case (United States v. Venezuela),216 
decided by the Commission established under the protocol of February 
17, 1903, Umpire Barge made an award to the claimants for the deten
tion and use of certain steamers, for goods delivered for the use of the 
defendant Government, and for the payment of passages. The claim, 
at its inception in 1900-1902, was for the most part that of an English 
corporation, and it had been assigned to an American company on 
April 1, 1902. The Umpire took the position that ordinarily protocols 
speak of “all claims of citizens, etc.*” as the claims to be settled and

# that such phrase is rightly interpreted as “all claims
a national^ by f°r ^juries done to citizens, etc.", but that when this' 

protocol spoke of “‘all claims owned by citizens/ it 
must be held that this uncommon expression was not used without a 
determined reason" and that if the claim was owned by a citizen of 
the United States “at the moment of the signing of the protocol", that 
was sufficient. He stated, however, that—
according to the admitted and practiced rule of international law, in perfect 
accordance with the general principles of justice and perfect equity, claims do 
not change nationality by the fact that their consecutive owners have a different 
citizenship, because a state is not a claim agent, but only, as the infliction of a 
wrong upon its citizens is an injury to the state itself, it may secure redress for 
the injury done to its citizens, and not for the injury done to the citizens of another 
state.217

216 Ralston’s Report (1904) 72
217 Ibid. 84.
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In the Costello case (United States v. Mexico), decided on April 30, 
1929 by the General Claims Commission, under the convention of 
September 8, 1923, the heirs of the deceased Timothy J. Costello, 
who presented the claim, were American citizens, but Timothy J. 
Deceased under Costello, for the murder of whom claim was made, 
a presmnption of had forfeited his right to protection at the time of 
expatriation murder by reason of his having been under a
presumption of expatriation. He was a naturalized citizen of the 
United States who had resided for five years in a foreign state (Mexico). 
Mr. Nielsen, for the Commission, took the position that the deceased 
had merely lost his right to protection, not his citizenship, and dis
missed the case on the merits because of insufficient evidence of a 
failure to investigate or apprehend the murderer. Dr. Sindballe and 
Mr. MacGregor, while concurring in the conclusion of Mr. Niel
sen, dissented from the position that the deceased had not lost his 
citizenship.218

Another recent claim, that of Henry Rothmann (United States v. 
Austria and Hungary), was disallowed on July 11, 1928 by the 
Tripartite Claims Commission established under the agreement of 
November 26, 1924, on the ground that the claimant, a native of 
Austria, who was naturalized in the United States on June 6, 1906, 
had resided for more than two years in his native country at the time 
the claim arose, without having overcome the presumption of expa
triation that had arisen against him under the act of Congress of 
March 2, 1907, and that the United States “ expressly declined then 
[at the time the claim arose] to recognize him as an American citizen 
or to interpose to obtain his release from military service in the Austro- 
Hungarian army”.

The claimant in that case had returned to Austria soon after his 
naturalization. He arrived at Przemysl, Galicia, not later than 
February 18, 1910. Thereafter, he engaged in trade and commerce 
in Galicia, in a business having no relation to American trade or 
commerce. The registry of his marriage, March 15, 1910, described 
him as a “merchant in Tarnow”, Galicia. For more than five years 
thereafter he indicated no intention of returning to the United States; 
on the contrary, he held himself out as a resident and citizen of 
Austria. On April 30, 1915 he applied for an American passport 
at the American Embassy at Vienna and claimed American citizen
ship for the first time following his return to Austria. Because he 
had not overcome the statutory presumption of expatriation which 
had arisen against him, a passport was not issued to him. But an 
“emergency passport”, “valid only for the journey hither” (to the 
United States), was issued to him.

218 Opinions of the Commissioners (1929) 252, docket 3182.
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On July 19, 1916 he was ordered to report to the Austro-Hungarian 
military authorities for duty. He protested on the ground, in part, 
that he was an American citizen, but he did not attempt to obtain the 
assistance of the United States diplomatic agents in Austria. In 
1917 he again applied for an emergency passport. The passport was 
granted but was later taken up when it was discovered that he had 
misrepresented certain facts. He never returned to the United 
States.219

In rare instances the United States has not required a showing 
that the claim was American in origin as a prerequisite to the use of 
good offices on behalf of claimants. Such were the circumstances in 
the claim against the Dominican Republic, growing out of transactions 
of the French firm of J. Sala and Company, where the widow of one 
of the original claimants sought, as a citizen of the United States, 
Good offices used the g°°d offices of the Government of the United 
where claim passed States. Her request was granted. The Department 
by succession 0j g£a^ -m a jetter of June 9, 1900 to the claimant’s 
attorneys, stated that:

I have to acknowledge the receipt of your letter of the 31st ultimo, relative to 
the claim of J. Sala and Company against the Dominican Republic, in which 
referring to the rule stated by the Department in the letter of January 8 last that 
an assignment of a claim by a foreigner on another Government to a citizen of 
the United States does not impose on this Government any obligation to inter
fere on behalf of such citizen in respect of the Government against which the 
claim is made, you submit that the reason of the rule does not apply where such 
a claim comes to a citizen of the United States by marriage and succession as well 
as by partnership.

Your letter has been carefully considered. While in the opinion of the Depart
ment, a citizen of the United States is not entitled to invoke the assistance of this 
Government in respect of a claim against another Government acquired from a 
foreigner by marriage and assignment (by partnership arrangement or otherwise), 
yet it is believed that where such claim comes to the wife by succession, upon the

219 Final Report of Commissioner and Decisions and Opinions, October 15, 1929 
(1933) 78, docket 8.

A claim on behalf of Julio Romano Santos, a native-born citizen of Ecuador who 
was naturalized in the United States and resided for more than two years in 
Ecuador, was presented diplomatically by the Government of the United States 
to his native state, when Santos was wrongfully imprisoned and detained there. 
The Government of Ecuador insisted that Santos was an Ecuadoran. The 
Department of State, on the other hand, insisted that the presumption of expa
triation that arose in consequence of Santos1 residence for a period of two years in 
Ecuador was only a presumption and was rebuttable and that, in this instance, 
the presumption had been rebutted to the satisfaction of the Government of the 
United States, as there was ample evidence that Santos intended to return to the 
United States and to retain his United States citizenship. In an award of 
September 22, 1896, by the Arbitrator, Mr. Alfred St. John, to whom the case 
was eventually submitted, $40,000 United States gold was allowed the claimant 
Government on behalf of Santos. (1886 For. Rel. 224-297; 1896 For. Rel. 103, 
104, 108, 109. See ch. II, post, pp. 333 et seq.)
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death of her husband, as in this case, the offices of this Government should be 
extended to her.

The Department will accordingly instruct the United States diplomatic 
representative to bring the claim to the attention of the Dominican Government 
and to use his good offices to aid your client in securing its settlement.220

Where a mere resident of the United States requested the interposi
tion of the United States in respect of outrages alleged to have been 
committed upon him in Mexico, Mr. Forsyth, Secretary of State, 
said in 1837:

. . . The fact which you state that although long a resident of this country, 
_ , ., you have not been naturalized as a citizen of the U. S. is an
l\/lnrp rp^iinPTiPP
insufficient insuperable bar to any interference of this Government in

your behalf.221

Claims of persons who have declared their intention of becoming 
citizens of a claimant state but who have not com- 

antsmS °f declar" pie ted their naturalization are not ordinarily allowed.
Tribunals generally hold, when such claims are 

brought before them, that they are not national in origin.
In the Santangelo case (United States v. Mexico), decided by the 

Commission established under the convention of April 11, 1839, it 
appeared that a native of Italy, a declarant of the United States, had 
been banished from Mexico on July 1, 1826, suddenly and without any 
assignment of reasons. He was admitted to citizenship in the United 
States in 1829. The American Commissioners contended that he was 
“an inchoate citizen of the United States in the year 1826”. The 
Umpire, Baron Roenne, rejected the claim.222 The claim was later 
presented by Mary Santangelo, the sole legatee of Santangelo, to the 
Commission established by the United States under the act of March 
3, 1849 to settle claims of the United States against Mexico. The lat
ter Commission dismissed the claim on the ground that if the matter 
was res adjudicata or if the ruling of the 1849 Commission requiring 
that a claim must, in its origin, have been in favor of a citizen of the 
United States, should be followed, the claim must be disallowed.223

In the John Ehlers case, which was also presented to the 1849 
Commission, claim was made by a naturalized citizen of the United 
States for reimbursement for a forced loan collected by Mexico from a 
partnership of which he was a member, in 1829, at a time when he 
had only declared his intention to become a citizen of the United 
States. In 1832 the partnership was dissolved and Ehlers became

220 Assistant Secretary of State Hill to Messrs. Coudert Brothers, June 9, 1900, 
ms. Department of State, 245 Domestic Letters 484.

221 Secretary of State Forsyth to George Champly, April 15, 1837, ibid 29
Domestic Letters 71.

223 3 Moore’s Arb. 2549.
223 Ibid. 2551.
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the sole owner of the claim. Ehlers declared his intention to become 
a citizen of the United States in 1818, and was admitted to citizenship 
in 1846. It was held that the claim was not American in origin, and 
accordingly it was dismissed.224

In the case of Perfedo de Rojas (United States v. Spain), the Com
mission established between these two countries pursuant to the 
convention of February 11-12, 1871 denied compensation to the 
claimant, a native of Cuba, a resident of the United States, and a 
declarant of the United States in 1870, for losses sustained by reason 
of an embargo laid on his property in Cuba in 1869.225

The United States-Chilean Commission established pursuant to 
the convention of August 7, 1892 decided that Charles G. Wilson, a 
native of Sweden, and a declarant of the United States (July 23, 1869) 
at the time of the destruction of his property (February 19, 1891), 
could not found a claim against Chile, since the claim was not Ameri
can in origin, although the claimant had subsequently (October 11, 
1893) perfected his naturalization in the United States.226

Under the convention of July 4,1868 between the United States and 
Mexico, Mr. Palacio, Mexican Commissioner, conceded that a 
declarant should be regarded and heard as a citizen of the United 
States, on two conditions: (1) that the injury had occurred during 
the probatory term and not after a declarant had failed to complete 
his naturalization; and (2) that his claim to protection should “be 
essentially attached to his real and actual presence” in the United 
States.227

In the case of August Perez (United States v. Mexico), decided 
under the 1868 convention, Mr. Wadsworth, American Commissioner, 
in delivering the opinion of the Commission on August 2, 1871, stated 
that the claimant, a native of France and a declarant of the United 
States domiciled in Mexico at the time of the injury, animo manendi 
(i. e. with the intention of remaining there), could not claim damages 
for injury sustained by him in November 1861, although he subse
quently (in 1870) became a naturalized citizen of the United States.228

In the case of Christopher Gosch (United States v. Mexico), decided 
on November 7, 1871 by the Commission under the 1868 convention, 
the sum of $15,297.26 was allowed a son bom in Wxirttemberg of a 
declarant of the United States whose declaration could not be found. 
The claimant had come of age on January 30, 1857, before his father, 
also a native of Wiirttemberg, was naturalized as a citizen of the 
United States, which was not until late in 1857 or early in 1858. In

224 Ibid.
225 Ibid. 2337.
226 Ibid. 2553.
227 See cases of Peter Jarr and James Hursit ibid. 2707, 2711, 2713.
228 Ibid. 2718, docket 523.
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April 1865, at the date of the injury to the claimant, he was a resident 
of Mexico and had spent practically all of his majority there. He 
was allowed by Umpire Lieber to claim as an American citizen.229

In the case of Caroline Sprotto, assignee oj Moses L. Heilman 
(United States v. Mexico), also decided under the 1868 convention, 
goods belonging to the claimant’s husband had been seized by Mexican 
customhouse guards and distributed among the captors six or seven 
months before Heilman completed his naturalization in the United 
States. The claimant’s husband, a German by birth, was a declarant 
of the United States at the time of the injury. In allowing the 
claim, Umpire Lieber held on November 7,1871 that “a person declar
ing his intention to become a citizen and keeping his domicile in the 
United States, is a citizen of the United States in the meaning of the 
convention of July 4, 1868.” 230

But when Sir Edward Thornton and M. de Zamacona became 
members of the Commission established under the convention of 1868, 
replacing Dr. Lieber and M. Palacio, they declined to recognize that 
a mere declaration of intention, or domicil, or both, gave the claimant 
the status of a citizen at the time of the origin of the claim.231

Thus, in the claim of George 0. Wilkinson (United States v. Mexico), 
presented to Umpire Thornton for decision, it appeared that the 
claimant was not born in the United States, that he had declared his 
intention of becoming a citizen of the United States on October 7,1851, 
and that he was admitted as a citizen of the United States on October 
7, 1856. The occurrences of which he complained took place on 
November 29 and 30, 1851. Umpire Thornton, in dismissing the 
claim in a decision rendered February 4, 1875, said:
After a careful study of the law of the United States upon this point the Umpire 
finds that the claimant being at the time of the origin of the claim merely in the 
position of having declared his intention of becoming a citizen, was not a citizen 
of the United States. It was further solemnly stipulated between Mexico and the 
United States by the Convention of July 10, 1868, signed only six days after the 
Claims Convention, that11 The Declaration of an intention to become a citizen 
of the one or the other country has not for either party the effect of naturaliza
tion.^ This stipulation is immediately followed by the following sentence: 
“This article shall apply as well to those already naturalized in either of the 
Countries contracting as to those hereafter naturalized”.—The claimant in the 
present case was naturalized before the date of the Convention of July 10, 1868, 
and its provisions must therefore apply to him. Further, the Government which 
authorized the negotiation of that Convention and the Senate which sanctioned 
its ratification, cannot but have considered that the above cited stipulation was 
in accordance with the law of the United States.

229 Ibid. 2713, docket 320.
230 Ibid. 2715, 2717, docket 83.
231 Case of Camille Gros (United States v. Mexico), under the 1868 convention, 

ibid. 2720, docket 311.
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The Umpire therefore holds that the claimant in the case of “Geo. O. Wilkinson 

vs: Mexico” No. 640 was not a citizen of the United States at the time of the origin 
of the claim, and has therefore no standing before the Commission.232

In some cases claimants have been held to have the requisite 
nationality and have been awarded damages, where they have become 
Where claimant is a declares of the respondent state and have indi
declarant of the cated that they have permanently left the claimant 
respondent state state

In the Omer case (France v. United States), arbitrated under the 
convention of January 15, 1880, the claimant, a declarant of the 
United States, who had voted at municipal elections in the United 
States, was allowed to claim as a citizen of France, and an award was 
made in his favor.233

In the Parrenin case (France v. United States), decided under the 
terms of the same convention, an award was made in favor of the 
claimant, although he testified that he had left France without inten
tion of returning.234

It was also held in the case of George Adlam (Great Britain v. 
United States), decided by the American and British Claims Commis
sion established under articles XII et seg. of the treaty of May 8, 1871, 
that where a subject of Great Britain was a long-continued resident 
and a declarant of the United States at the time of the origin of the 
claim, the claim was nevertheless British in origin and could be 
maintained.235

It is usually held, apart from specific provisions in conventions or 
treaties, that the claim must be continuously national, i. e. owned by 
Claim continuously a national of the claimant state from the date of the 
national to date of original injury to the date of the presentation of the 
presentation claim. “Presentation” is generally interpreted by
arbitral tribuntals to mean the date of presenting the claim to the 
tribunal or of filing the memorial.

The claim may be assigned, however, as between citizens of the 
same country.236

The French Government presented to the Commission established 
by the United States and France under the terms of the convention 
of January 15, 1880,237 a claim on behalf of Joseph Napoleon PerchS, 
a native-born Frenchman, arising out of his arrest and the destruction 
of his office and business at New Orleans in 1862. In 1870, subse

232 Docket 640, Opinions of the Commission under the 1868 convention; ms. 
Department of State.

233 2 Moore’s Arb. 1164, docket 284.
234 Ibid. docket 62. But see the case of Huot (France v. United States) , same

Commission, ibid, docket 535.
236 3 Moore’s Arb. 2552, docket 40.
236 See the case of H. G. Norton (United States v. Mexico) under the convention 

of July 4, 1868, ibid. 2163, docket 401.
237 Ibid. 2401.
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quent to the injury, he became naturalized in the United States. 
He did not claim to be a French citizen. The treaty of 1880, article 1, 
provided that claimants must have been “citizens of France” or 
“citizens of the United States”, as the case might be.238 The claim 
was rejected by the Commission because it did not come within the 
terms of the treaty, “ which only provides for the claims of French 
citizens”.

France also presented a claim to the same Commission on behalf 
of Oscar Chopin, seemingly a French citizen, born in the United 
States of a French father, Jean Baptiste Chopin, and hence clothed 
with dual nationality. Oscar Chopin died before the award was 
rendered. There was a question as to the nationality of his children 
who were also born in the United States. The Commission held that 
rights in the claim became vested with the presentation of the memo
rial. Mr. Boutwell, the American Agent and Counsel, in his Report 
stated that:

An award was made by the united action of the Commission in the sum of 
$2,111.00. There was, however, no order as to the distribution of the sum so 
awarded, nor any indication of opinion on the part of the Commission as to the 
citizenship of the children of Oscar Chopin. It may, however, be assumed fairly 
that the Commission were of opinion that the children of Jean Baptiste Chopin, 
although born in this country, were citizens of France, and that, inasmuch as 
the death of Oscar Chopin occurred after the ratification of the Treaty and after 
the presentation of the memorial, his right to reclamation had become so vested 
that it descended to his children independently of the question of their citizenship 
in France.239 240

The Heirs of Fortunato Corvaia (Italy v. Venezuela) claimed a sum 
of money alleged to be due from the Government of Venezuela to 
their predecessor in interest, Corvaia, as a result of various negotia
tions. The case was decided pursuant to the protocols of February 
13 and May 7, 1903 240 between the two countries.

The original owner of the claim, Fortunato Corvaia, was born in 
Sicily in 1820 and at the age of eighteen went to Venezuela, where he
™ A , continued to reside for seventeen years. During aClaim must be na- . J ®
tional in origin and part ot that time (in 1850-51) he represented Vene- 
also national in
ownership zuela as its confidential agent in the United States, 

and he was also charged with certain diplomatic 
missions to England and Europe until July, 1862. He was held to 
have lost his Sicilian citizenship by accepting diplomatic employment 
from the Venezuelan Government and not to have regained it by a 
temporary return to his native land. Umpire Ralston held that the

238 Boutwell’s Report (1884), exhibit A, 4.
239 Ibid. 88, 89, docket 592.
240 Ralston’s Report (1904) 782, 802.
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claim must have been national in origin as well as national in owner
ship. He said:

A second exception presented by the honorable Commissioner for Venezuela 
relates to the citizenship of some of the heirs of Corvaia, who are said to be 
Italians, and it is cpntended that as the claim is not Italian in origin the Commis
sion does not possess jurisdiction over it, even admitting that some of the heirs 
are now Italian.

On the other hand, it is earnestly insisted that the language of the protocols, 
referring as it does to “Italian’’ claims and claims of “Italian subjects,” is suffi
ciently broad to confer the needed jurisdiction upon the Commission.

If the proposition now presented were one of first impression the umpire would 
approach its study with a strong disposition to recognize the jurisdiction of the 
Commission over claims which had by regular course of inheritance now become 
vested in Italian citizens, for he would recognize that to refuse, to illustrate, 
jurisdiction in a French commission because a claim, although French in origin, 
was now owned by Italian citizens, and to refuse jurisdiction over the same claim 
In the Italian Commission because, although now Italian in ownership, it was 
French in origin, would be to perpetrate an injustice. The umpire does not, 
however, find himself free. A long course of arbitral decisions has emphasized 
the fact that the claim must be both Italian in origin and Italian in ownership 
before it can be recognized by an Italian Commission. . . .

Knowledge of this condition induced the signers of the American protocol to 
arrange its language to the end that certain claims, British in origin but now 
American in ownership, might be presented before the American Commission.241

The General Instructions for Claimants 242 243 * * * issued by the Depart
ment of State on October 1, 1924 (revised), section 6, is as follows:

Moreover, the Government of the United States, as a rule, declines to support 
claims that have not belonged to claimants of one of these classes from the date 
Claim must be na- the c^aim arose to the date of its settlement. Consequently, 
tional from date of claims of foreigners who, after the claims accrued, became 
origin to date of Americans or became entitled to American protection, or claims 
settlement 0f Americans or persons entitled to American protection who,
after the claims accrued, assumed foreign nationality or protection and lost their 
American nationality or right to American protection, or claims which Americans 
or persons entitled to American protection have received from aliens by assign
ment, purchase, succession, or otherwise, or vice versa, cannot be espoused by the 
United States. For example, a claim for a loss or injury which occurred before 
the claimant obtained final naturalization as a citizen of the United States (except 
in case of an American seaman who has made a declaration of intention) will not, 
by reason of his subsequent naturalization, be supported by the United States.248

241 Ibid. 809.
242 Application for the support of Claims against Foreign Governments, p. 1.
243 At the present time the following “ Memorandum in Relation to Evidence

Necessary to Establish American Nationality” is ordinarily communicated to 
claimants by the Department of State:

1. Proof of the American nationality of one requesting the assistance of 
the Department of State is essential.

2. If the American nationality is alleged by virtue of birth, it may be es
tablished by submitting an authenticated birth certificate; or, in case this is 
not available, an authenticated copy of a baptismal registry; or affidavits of
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The Commissioners under the convention of July 4, 1831 between 
the United States and France, took the following position:

It was of course indispensable to the validity of a reclamation before the com
missioners that it should be altogether American. This character was held by 
Claim must be na- them to belong only to cases, where the individual, in whose 
tional up to the right the claim was preferred, had been an American citizen 
date of the conven- at the time of the wrongful act, and entitled as such to invoke 
tlon the protection of the United States for the property which was
the subject of the wrong,—and where the claim, up to the date of the convention, 
had at all times belonged to American citizens.244

In the Stevenson case (Great Britain v. Venezuela),245 decided by 
the Commission established pursuant to the protocols of February 
13 and May 7, 1903, two children of a British father domiciled in 
Venezuela subsequent to 1855 and a mother of native Venezuelan * 3 4 5 6 7
Footnote 243—Continued.

two or more persons having personal knowledge concerning the time and place 
of birth, which affidavits should state specifically and clearly the facts which 
made it possible for the affiants to acquire such knowledge. Birth or bap
tismal certificates to be acceptable must show that the birth or baptism was 
recorded shortly after birth.

3. If American nationality is alleged by virtue of naturalization by a court, 
a request in writing should be made to the Bureau of Naturalization, De
partment of Labor, Washington, D. C., to transmit evidence of the naturali
zation to the Department of State. In writing to the Bureau of Naturaliza
tion, the name of the court granting citizenship and the date of the court’s 
action should be given. (See paragraph 6 below.)

4. If American nationality, on behalf of a married woman, is alleged by 
virtue of marriage to an American citizen prior to September 22, 1922, evidence 
with respect to the husband’s nationality should be submitted in accordance 
with paragraphs 2 or 3 above, together with a certified copy of the marriage 
certificate and an affidavit setting forth what changes, if any, have occurred 
in the marital status since marriage. In case the marriage occurred after 
September 22, 1922, a complete statement of the facts should be submitted 
to the Department, which will then give advice as to the evidence required. 
(See paragraph 6 below.)

5. If American citizenship is alleged by virtue of naturalization during mi
nority through the naturalization of a parent, the citizenship of the parent 
should be established in accordance with the above instructions. Such evi
dence should be accompanied by affidavits showing the date and place of the 
birth of the person so alleging citizenship, and also the date upon which he 
began to reside permanently in the United States. (See paragraph 6 below.)

6. On behalf of one claiming American nationality through naturalization 
under paragraphs 3, 4, or 5 above, an affidavit should be furnished to the 
Department in addition to the evidence called for in those paragraphs, set
ting forth the places and dates of residences in foreign countries after becom
ing an American citizen.

7. If American nationality is claimed through any other process than above 
stated, the Department should be furnished with a full statement of the facts.

(Memorandum A)
244 John K. Kane, Notes on Some of the Questions decided by the Board of Com

missioners, etc. (1836) 13.
245 Ralston’s Report (1904) 438.
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birth were granted compensation for damages to the estate of their 
father in 1859, although one of them died between the date of presen
tation of the claim and the date of the award. The children, who 
were born in Trinidad on British territory, had been domiciled in 
Venezuela and had held Venezuelan offices both civil and military. 
The Commission held, Umpire Plumley speaking, that the children 
were British; that the father was British; that the claim was British 
in origin; and that the claim was not defeated by the death of one of 
the claimants after presentation of the claim and before the award. 
According to the law of Venezuela, the wife's British citizenship 
ceased on the death of her husband, upon her continued residence in 
Venezuela. Other children of the marriage born in Venezuela were 
held to be Venezuelans.

Umpire Plumley said:
... In all of the cases which have come under the notice of the Umpire—and 

he has made diligent search for precedents—the tribunals have required a benefi- 
Requisite nation- ciary of the nationality of the claimant nation lawfully entitled 
ality at date of to be paid the ascertained charges or dues. They have re
origin and at date quired that this right should have vested in the beneficiary up 
of treaty to and at the time of the treaty authorizing and providing
for the international tribunal before which the claim is to appear. That it was 
then vested has been held as sufficient, and subsequent events have been held 
as not devesting this vested right. This, however, is as far as any tribunal of 
repute has gone.246

Again, the Umpire said with reference to the death of one of the 
claimants {Juan Stevenson) after the presentation of the claim:
... It [the claim] meets the requirements, viz: (a) British citizenship at the 

time of the origin of the claim; (b) British citizenship at the time of the presenta- 
Claim national at tion claim before the Commission. When thus pre
date of origin and sented, a right to recovery vested in those then having a 
at date of presen- lawful claim.
tation The decision of the umpire is therefore unaffected if since
then Juan has deceased.* 247 248

Cases holding that the nationality must continue only from the 
origin of the claim to the date of the treaty, or exist only at the date 
of the treaty, ordinarily rest on the particular terms of the treaty 
involved or on its interpretation. Frequently claims are presented 
after the treaty providing for their settlement is made, and in these 
cases the claim, being continuously national to the date of its pres
entation, necessarily will have been stamped with the nationality 
of the claimant state at the date of the making of the treaty.

In the claim of Antonio Sandoval, and Francisco and Clement 
Saracinaym decided by the 1849 Commission, established in the 
United States to pass upon claims against Mexico, it was held that

™Ibid. 451.
247 Ibid. 455.
248 3 Moore’s Arb. 2323.
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the treaty of 1848 providing for the adjudication of “all claims of 
citizens of the United States” “which may have arisen previously 
to the date of the signature of the treaty” meant citizens at the 
“date of the treaty”.

This Commission rejected the claim of Cassius C. Young et al., 
heirs at law of Guilford D. Young, for payment for the latter’s military 
service, as not being American in origin. The Commission said:

But it is contended that the heirs of Colonel Young were citizens of the United 
States at the date of the treaty, and having then inherited the claim of their 
deceased father, they are embraced by the terms of the treaty, and the claim 
should be allowed under its provisions. The rule of construction which the 
board has adopted in conformity with uniform precedents forbids the admission 
of this principle. It has decided in several cases that a claim, to come within 
the terms of the treaty must have been American in its origin as well as at the 
date of the treaty.249

Bills of exchange for advances made in 1816 by Mr. Bernard Baur- 
din, an American citizen, to aid the Mexican cause of independence 
were given by General Herrera, of Mexico. By assignment the bills, 
at the time of the treaty of 1848, were in the hands of a claimant, 
Don Jose Maria Jarrero, a Mexican citizen. The Commission estab
lished in 1849 held that the claim must have been American at the 
date of the treaty, as well as American in origin.250

The Mixed Claims Commission, United States and Germany, 
established pursuant to the agreement of August 10, 1922, ruled in 
Administrative Decision No. V, Umpire Parker speaking, that 
“Claims to fall within the Treaty [of Berlin] must have possessed the 
status of American nationality both in origin and at the time the 
Treaty became effective”, 251 * November 11, 1921.

With reference to the claim of Pierre S. Wiltz (France v. United 
States), decided under the terms of the treaty of January 15, 1880, 
Mr. Boutwell, American Agent, stated that the proceedings in that 
case justified the following conclusions:

1. That in case of the death of a claimant it was competent for his legal repre
Claim must be na- sentative to appear and prosecute the claim, and that without 
tional from date of reference to the nationality of the representative, 
origin to date of 2. In order that jurisdiction should be taken by the Corn- 
treaty mission it was necessary that the memorial should set forth
as facts (1) that the decedent was at the time the loss occurred or the injury was 
sustained a citizen of the country prosecuting the claim; (2) that the heirs or 
legatees who would receive the benefits of any award that might be made were 
also citizens of the same country at the time the Treaty was ratified, and (3) 
that the memorialist was duly authorized to appear in behalf of the beneficiaries.262

249 Ibid. 2752, 2753.
250 Ibid. 2324.
251 Decisions and Opinions 145, 175, 187. Note the cases therein cited and 

discussed.
262 Boutwell’s Report (1884) 57, 65, docket 313.
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The damage for which claim was made in the Henrietta Levy case 
(France v. United States), decided by the same Commission, arose 
out of acts of the United States forces in Louisiana in 1863 committed 
against a firm of which the claimant’s husband, Jacob Levy, who was 
of French nationality, was a member. The husband died on March 1, 
1871 in Alsace, which was then under the jurisdiction of France. 
Under the terms of the Treaty of Frankfort of May 10, 1871, Alsace 
was ceded to Germany by France, and French citizens had until 
October 1, 1872 to declare their intention to preserve their French 
nationality. Mrs. Levy, who was bom in Alsace, did not avail herself 
of this provision. It was held that by this failure to act the claimant 
and her children voluntarily fixed their character as German subjects. 
The Commission stated on June 25, 1881 that:

The French nationality of Jacob Levy, whose rights the claimant and her 
children inherited, cannot be included in this inheritance. Possessed by him 
alone, it does not satisfy the requirements of the Convention, which demands 
French nationality in those who actually present themselves before the Com
mission.253

Subsequent to the above decision (September 20, 1881) the claim
ant, through her attorney, filed an amendment to her memorial in which 
she declared that she and her minor children were then citizens of 
France and an affidavit showing that she had been reinstated as a 
French citizen on June 3, 1882. The Commission held that the 
claimant must have been a citizen of France at the date of the treaty 
of January 15,1880 and dismissed the claim for want of jurisdiction.254

In a situation where the claimant heir is a citizen of the claimant 
state but the original claimant was an alien, the claim will be rejected 
by arbitral tribunals. The claim is not national in origin.255 That 
situation is to be distinguished from one in which the individual 
claimant claims in his own right and not as an heir, for an injury

253 Ibid. 65, 69-70, docket 253.
254 Ibid. 70.
In the Orinoco Steamship Company case (United States v. Venezuela) referred 

to above, Commission under the protocol of February 17, 1903, Umpire Barge 
stated that the provision in the protocol giving the Commission jurisdiction over 
“all claims owned by citizens” meant that the claim must have been owned by 
citizens of the claimant state “at the moment of the signing of the protocol” and 
that the claims need not have been American at the date of injury, as is the 
admitted practice in international law. (Ralston's Report (1904) 72, 84, 85.)

255 The Harvard Research in International Law, in the draft Convention on 
Responsibility of States for Damage Done in their Territory to the Person or 
Property of Foreigners (23 American Journal of International Law, Special Sup
plement (1929) 133, 198), adopted the position in article 15 that:

(a) A state is responsible to another state which claims in behalf of one 
of its nationals only in so far as a beneficial interest in the claim has been 
continuously in one of its nationals down to the time of the presentation of 
the claim.

[Footnote continued on p. 116.]
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suffered by himself on account of the death of an alien. In such a case 
it was held that:

. . . The right to such compensation does not vest in the claimant through the 
decedent, for such right was never lodged in the decedent. On his death the 
initial right to demand compensation for damages suffered vests in the survivor. 
The basis of the liability to respond in damages is not the loss sustained by the 
nation, or by the estate of the deceased, or the value to them of the life lost, but 
rather the damages resulting to the survivor from the death. The claim of such 
survivor is original and not derivative. 256

The property of a Spanish subject, Eduardo Cisneros, was embar
goed by Spain in 1869. Two years later Cisneros died in New York, 

# # leaving as his heir a daughter, Emma Cisneros, a
respondeirt’^na-0 native-born citizen of the United States, who pre- 
tional, and heir a sented a claim to the Commission established pursuant 
an^state^Claim" to agreement of February 11-12, 1871, between 

the United States and Spain. The Commission 
decided that the claim was not American in origin and dismissed it. 
Baron Lederer, Umpire, said, however:

If Eduardo Cisneros had been a citizen of the United States, and if by a last 
will had conferred his property on a Spanish subject, the claim of this Spanish 
subject, being an heir of a United States citizen would have been within the 
jurisdiction of the American-Spanish Commission.257

Where a national of the claimant state presents his case and then 
dies, the alien heir will usually be entitled to the indemnity for the 

. . , wrongful act to the national. The claim is nationalWhere iniured ° # # 9
national presents in origin and national at the date of presentation for
claim and dies and settlement.

is eirisan len jn Betancourt case, the Spanish Treaty Claims 
Commission established in the United States pursuant to the treaty 
of December 10, 1898 between the United States and Spain, allowed 
the personal representative of the claimant, who died after the rati
fication of the Treaty of Paris and after the filing of his claim for 
$50,000 for damages for wrongful arrest and imprisonment by the
Footnote 255—Continued.

(6) A state is responsible to another state which claims in behalf of one who 
is not its national only if

(1) the beneficiary has lost its nationality by operation of law, or
(2) the interest in the claim has passed from a national to the bene

ficiary by operation of law.
Note the comment made by the committee on section (b). (Ibid. 198-200.)
256 Administrative Decision No. VI, Mixed Claims Commission, United States 

and Germany, Decisions and Opinions 195, 209.
The case of Mary Barchard Williams (United States v. Germany), decided by 

the above-named Commission, is in point. (Ante} pp. 101-102.) In that case 
the American widow of a deceased British subject obtained an indemnity for the 
injury suffered by her when her husband was lost on the Lusitania.

257 William Dudley Foulhe, Administrator (United States v. Spain), 3 Moore’s 
Arb. 2334.
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Spanish authorities, to recover damages without regard to the citizen
ship of the heirs, it appearing that the original claimant was a citizen 
of the United States and that some of the heirs were Spanish.258 Mr. 
William E. Fuller, Assistant Attorney General, in his special report 
of April 10, 1907, to Attorney General Charles J. Bonaparte stated, 
with reference to this decision:
... It is probable the Commission were influenced in their conclusion by the 

fact that without doubt the original claim was released by the United States by 
Article VII of the treaty, and that if the heirs could not receive compensation 
through this claim they could receive none at all, as Spain would undoubtedly 
answer a claim presented by her own subjects that it had been released by the 
United States.259

In the claim of Jennie L. Corrie (United States v. Mexico), which 
was presented to the General Claims Commission under the conven
tion of September 8, 1923, permission was asked by the United States 
to substitute the name of the American father of a seaman who was 
alleged to have been killed by Mexicans for that of the American mother 
who had died after the claim had been presented on her behalf. The 
request was granted. Mr. van Yollenhoven, Presiding Commissioner, 
said:

However, important though the status of the individual claimants may be, 
Articles I, VI, VII, and VIII of the Convention in dealing with the presentation, 
filing, hearing, and decision of claims apparently attach more importance to the 
claims as such than to the claimants behind them. The Commission, evidently, 
must carefully see to it that additions or substitutions of claimants do not modify 
the nature, amount, or nationality of the claim presented and accepted; but if 
such a modification is not involved, a change in the parties claimant does not 
necessarily give the claim the character of a new claim.260

But when the claim is national in origin and has passed to an 
alien heir prior to its presentation, it is usually disallowed.

. . In the case of Jean Prevot (France v. UnitedWticrc claim posses '
to an alien heir States), presented to the Mixed Claims Commission
prior to presenta- established by the two countries pursuant to the

convention of January 15, 1880, claim was made
against the United States for the destruction or use of cotton.261
The claim was French in origin. The Commission held that a daughter
of the original claimant, who was also a native of France and whose
husband was a citizen of the United States at the date of the award,
could not be awarded an amount as heir for the reason that the
nationality of the wife followed that of the husband.

In the claims of Agnes Pollock, later J. B. Halley, Administratrix 
(Great Britain v. United States), and Charles M. Smith, later John

258 Fuller’s Report (1907) 44, docket 466.
259 Ibid.
260 Opinions of the Commissioners (1927) 213, 214, docket 1310.
261 2 Moore’s Arb. 1150.
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C. Ferris, Administrator (Great Britain v. United States), decided 
by the Commission under articles XII et seq. of the treaty of May 8, 
1871, the Agent of the United States argued in support of demurrers 
to the nationality of the claimants:

1. That in the absence of any allegations to the contrary, the claimants, and 
all persons interested in the estate of the deceased, are to be taken as not being 
British subjects, and no claim can be prosecuted for the benefit of American 
citizens according to the twelfth article of the treaty.

2. That a person who had been a British subject at the time of the injury 
complained of, but had become a naturalized United States citizen before present
ing his claim, had no standing before the commission.

3. That if a British subject had assigned his claim absolutely to a person of 
another country, the assignee could not prosecute the same, at least in his own 
name.

4. That a sole legatee, made likewise a sole executor by will of a British subject, 
if an American citizen, could have no standing before the tribunal.

5. That it was only on behalf of Her Majesty’s subjects, and while they re
mained such subjects, that Her Majesty’s government assumed to intervene.

6. That it was evident that in case of involuntary transfer of title by death 
and operation of law, the rule must be the same.262

The Commission said:
These demurrers are overruled; the majority of the commissioners being of 

opinion that where the claim is prosecuted by an administrator in respect of 
injury to property of an intestate who was exclusively a British subject, and the 
beneficiaries are British subjects as well as American citizens, the claim may 
be prosecuted for their benefit.

The commissioners are all of opinion that the particular nationality of the 
administrator does not affect the question.263

Mr. Frazer, United States Commissioner, dissented from the first 
part of this decision.

In the claim of Mrs. Ann Grayson,264 as Administratrix of the estate 
of John J. Cowley, a deceased British subject, decided by the same 
Commission, the claimant was the widow of Cowley, but, before 
presenting her claim, had married Grayson, a citizen of the United 
States. The distributees of Cowley’s estate were the widow and 
certain brothers and sisters of the deceased, all British subjects and 
domiciled within the British dominions. An award was made in favor 
of the claimant for the one half of the claim to which the distributees 
were entitled, rejecting the one half of the claim belonging to the 
widow as the claim of an American citizen.

262 3 Moore’s Arb. 2239, 2240-2241.
263 Ibid. 2241-2242.
264 Hale’s Report (1874) 19, docket 291.
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It is particularly in this group of cases where an alien heir or alien 
administrator is involved that we find mention of the possible requisite 
Nationality of °f nationality of the claimant state at the date of 
claim at date of the award or at the date of payment, 
the award Articles I and II of the convention of January 15,
1880 between France and the United States, provided for a Mixed 
Claims Commission with jurisdiction to decide all the claims of the 
citizens of the one country against the Government of the other. 
The Commission established held that the treaty requirement regard
ing the claimant’s citizenship applied both to the time when the claim 
arose and to the time of the award, and this, even though the claimant 
was the heir or legal successor of an original French claimant.265

In the L. F. Foucher case (France v. United States), which was 
presented to this same Commission, the dative testamentary executor266 
was allowed $9,200 with interest as indemnity. Two French legatees 
claimed the whole of the amount left for distribution. The Louisiana 
Supreme Court held that the money should be distributed among all 
the legatees without regard to their nationality.267 The Supreme 
Court of the United States subsequently reversed the judgment of 
the Supreme Court of Louisiana. Mr. Justice Field delivered the 
opinion of the Court, holding that the Commission, by “the express 
language of the treaty”, “possessed no authority to consider any 
claims against the government of either the United States or of 
France, except as held, both at the time of their presentation and of 
judgment thereon, by citizens of the other country.”268

In the case of Julius Alvarez (United States v. Mexico), decided 
pursuant to the convention of July 4, 1868, Sir Edward Thornton, 
Umpire, said:

In the case of Herman F. Wulff v. Mexico, No. 232, with regard to which the 
umpire is asked to amend his award of June 18, 1875, by making it absolute 
in favor of the administrator instead of conditional upon proof that the recipient 
shall be a citizen of the United States, the umpire can not acquiesce in the argu
ments put forward by the counsel for the claimant, whoever that claimant may 
be. He is of opinion that not only must it be proved that the person to whom 
the injury was done was a citizen of the United States, but also that the direct 
recipients of the award are citizens of the United States, whether these bene
ficiaries be heirs or, in failure of them, creditors. The heirs are certainly bene
fited by being able to pay the debts of their deceased relative, even though the 
whole of the award may be swallowed up by the creditors. If there be no 
heirs and only creditors, the umpire is of opinion that even those creditors who 
are the immediate recipients of the award must prove that they are citizens of 
the United States. The umpire thinks that the commission can make no award

265 2 Moore’s Arb. 1150.
266 Arthur Denis, Executor, ibid. 1152, 1153, docket 603.
267 Succession of De Circ6 (1889), 41 La. Ann. 506; 6 So. 812.
268 Burthe v. Denis (1890), 133 U. S. 514, 521.
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except to corporations, companies, or private individuals who are citizens eithcer 
of the United States or of the Mexican republic, respectively.289
Umpire Thornton was no doubt controlled by the terms of article I 
of the convention of July 4, 1868 which provided for the settlement 
of claims on the part of “ corporations, companies, or private indi
viduals, citizens of the United States”.269 270

It is interesting to note that, near the close of the work of the 
Commission under the convention of 1868, the Agent of Mexico 
requested—
the Umpire to annul the awards [in certain cases] because it has been shown thjat 
the persons who suffered the injuries are dead and it does not appear that they 
had heirs and that the latter are citizens of the United States.271
On October 27, 1876, the following decision was made by Umpire 
Thornton:

The Umpire considers that to comply with the request would be an unjusti
fiable proceeding on his part because it may well be that there exist heirs of the 
above mentioned persons who are citizens of the United States, and who knowing 
that the claims have been presented and decided upon, are merely waiting for 
the time when the payment of the awards shall commence.272

Felix Maxan, the original owner of a claim, was an American 
citizen. At the time of the presentation of the claim one of the 
claimant’s heirs, his daughter, was married to a Spaniard. When 
the claim was presented by the United States to the Commission 
established by Mexico and the United States pursuant to the con
vention of July 4, 1868, it was held that the Commission could not 
take cognizance of her part of the claim on account of her Spanish 
nationality.273 274

Great Britain presented a claim to the Commission established 
pursuant to the treaty of May 8, 1871 (arts. XII et seq.) between 
Great Britain and the United States, on behalf of Martha M. Colder- 
wood,27* a native of the United States, as executrix and sole devisee

269 2 Moore’s Arb. 1353-1354, footnote 6.
270 1 Malloy 1128.
271 Cases of Herman Wulff, John Craig, J. W. Hawkins, Asa E. Wilde, and 

Julius Alvarez (United States v. Mexico), dockets 232, 257, 279, 368, and 915; 
ms. Department of State.

272 Ibid.
273 Case of the Heirs of Felix Maxan (United States v. Mexico), 3 Moore’s 

Arb. 2485, docket 182.
274 Ibid. 2486, docket 360.
In this connection, attention is called to the case of Mrs. Minnie Stevens 

Eschauzier (Great Britain v. Mexico), decided by the Commission established by 
those countries under the terms of the conventions of November 19, 1926 and 
December 5, 1930. In that case a claim was put forward by the British Govern
ment for 60,845.28 pesos Mexican gold, the alleged value of certain personal 
property stated to have been taken from the hacienda of William Eschauzier, a 
British subject, during the Constitutionalist revolution of 1912-14. William
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and legatee of her deceased husband, a British subject, who in 1868, 
at the time of his death, had a claim against the United States for 
the alleged destruction of cotton by military or naval forces. The 
claimant had always been domiciled in Louisiana. It was held that 
the claimant became a British subject by her marriage, and the claim 
was allowed. From this conclusion Commissioner Frazer dissented. 
(This case is important from the point of view of nationality, in that 
there has been considerable discussion of the question whether an 
American woman lost her citizenship by marriage to an alien prior 
to the passage of the act of Congress of 1907. The trend of the court 
decisions appears to have been that if the woman continued to reside 
in the United States she did not lose her citizenship.)
Footnote 274—Continued.
Eschauzier died on October 19, 1920, and under his will his brother, Dr. Francis 
Eschauzier, also a British subject, became his executor and sole heir. On 
January 10, 1922 the latter, in his capacity as executor, filed the claim at His 
Majesty's Consulate General at Mexico City, but the claim was not presented 
to the Mexican Government prior to the establishment of the Claims Com
mission. On November 9, 1924 Dr. Francis Eschauzier died, leaving a will 
designating his wife, Mrs. Minnie Stevens Eschauzier, as executrix and sole 
heir. Between the date of the presentation of the claim and the date of the 
award of the Commission, June 24, 1931, Mrs. Eschauzier married a citizen of 
the United States, thereupon ceasing to be a British subject.

The Mexican Agent made a motion to dismiss the claim on the ground that 
after the filing of the claim the claimant became an American citizen. The 
British Agent urged that the nationality of the estate, and not the nationality of 
the heirs of a deceased person, should be determinative of the status of the claim. 
The Commission distinguished this claim from a claim where British nationality 
had been lost prior to its presentation, as in the case of Captain W. H. Gleadell 
(Great Britain v. Mexico). (Decisions and Opinions of the Commissioners 
(London, 1931) 55, docket 19.) In deciding that the instant claim must have 
been continuously British from the date of its origin to the date of the award, 
and in disallowing the claim for that reason, the majority of the Commission, 
Dr. A. R. Zimmerman, Presiding Commissioner, and Lie. Benito Flores, Mexican 
Commissioner, said:

It might be argued that international jurisdiction would be rendered 
considerably more complicated if the tribunal had to take into account 
changes supervening during the period between the filing of the claim and 
the date of the award. Those changes may be numerous and may even 
annul one another. Naturalisations may be applied for, and obtained, 
and may be voluntarily lost. Marriages may be concluded and dissolved. 
In a majority of cases, changes in identity or nationality will escape the 
knowledge of the tribunal, and often of the Agents as well. It will be 
extremely difficult, even when possible, to ascertain whether at the time of 
the decision all personal elements continue to be identical to those which 
existed when the claim was presented. Jurisdiction would undoubtedly be 
simplified if the date of filing were accepted as decisive, without any of the 
events that may very frequently occur subsequently to that date, having 
to be traced up to the date of rendering judgment.

It can therefore not be a matter for surprise that both Bor chard (pages 
664 and 666), and Ralston (§293), state that a long course of arbitral decisions

114297—37-------9
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In the Stevenson case (Great Britain v. Venezuela), referred to 
above, decided pursuant to the protocols of February 13 and May 7, 
1903, one of the claimants, the widow of J. P. K. Stevenson, was a 
native-born Venezuelan who had married an Englishman in Venezuela 
and had become by Venezuelan law a British citizen during coverture. 
Her claim was dismissed because of her Venezuelan citizenship which 
reattached upon the death of her husband. Umpire Plumley held 
that the widow was “from the moment of his death and during her 
entire widowhood” a Venezuelan.275 The death took place in Vene
zuela, and the widow had continued to reside there.

In the claim of MaryBarchard Williams (United States v. Germany), 
referred to above in a somewhat different connection, the claimant, a 
native-born citizen of the United States, had married in 1909 a * 5
Footnote 274—Continued.

has established that a claim must have remained continuously in the hands 
of a citizen of the claimant Government, until the time of its presentation.

5. On the other hand it cannot, however, be denied that when it is certain 
and known to the tribunal, that a change of nationality has taken place 
prior to the date of the award, it would hardly be just to obligate the 
respondent Government to pay compensation to a citizen of a country other 
than that with which it entered into a convention.

[Further Decisions and Opinions of the Commissioners (London, 1933) 177, 
180, docket 123.]

The British Commissioner, William Henry Stoker, dissented on the ground 
that an estate claim should be treated differently from other claims. He said:

Whilst recognising the weight of authority supporting the Decision of the 
majority of the Commission, my opinion is that the true test to be applied 
is the nationality of the person who sustained the injury and damage, and 
whether the claim is made on behalf of his estate or by an alien assignee of 
the original claim. These should be the sole considerations, irrespectively 
of what may be the ultimate destination of the beneficial interest in the 
estate. Supposing, for instance, that the deceased owed debts, and left 
either no assets beyond the existing claim for injuries and damage to his 
estate, or left assets insufficient except for such claim, to pay his debts, then 
his solvency, and the payment of his debts, even to creditors of his own 
nationality, would depend on the recovery on behalf of his estate of such 
damages. To defeat recovery thereof because his Executor or Adminis
trator, or the ultimate beneficiary (after payment of debts and pecuniary 
or other legacies), might be of a different nationality, would in my opinion 
be an injury and injustice to such creditors, and to legatees, as well as to 
the reputation of the deceased, by causing him to have died insolvent.

3. I am aware that my objections may seem to go to the extent of con
tradicting some of the authorities referred to in the Decision herein, even 
those as to nationality at the time of the presentation of the claim. But 
in my opinion, if the nationality attaches and remains attached or is deemed 
to attach to the estate on behalf of which the claim is really brought, there is 
no such contradiction. The nationality of a mere assignee of the original 
claim is of course a different matter.

[Ibid. 183.]
275 Ralston’s Report (1904) 438, 454.
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British husband who was killed when the Lusitania was sunk on May 
7, 1915. By a law of March 2, 1907 of the United States a wife 
took the nationality of her husband and resumed her American na
tionality if she continued to reside in the United States after the 
death of her husband or if, residing abroad, she registered at an Amer
ican consulate her intention to resume American nationality. The 
Mixed Claims Commission, Umpire Parker speaking, held that the 
wife resumed her American citizenship “eo instanti . . . upon the 
termination of the marital relation by his death” and that the claim 
could be presented by the United States as American in point of 
origin,276 the circumstances being that her residence was, and con
tinued to be, in the United States.

In cases in which the original claim has been transferred to a 
Claims against a c^^zen or national of the respondent state, or in cases 
state of which where the claimant has become a citizen or national 
national**S & respondent state by marriage, tribunals

ordinarily disallow the claims.
In the claims of Benson (United States v. Peru) and Lasarte (Peru 

v. United States), decided by the Commission established under the 
convention of January 12,1863 between the two countries, it appeared 
that Benson, a citizen of the United States, claimed that he had suf
fered losses on account of the violation of a certain agreement of 1852 
between the United States and Peru relative to the rights of parties 
who had prepared to take guano from the Lobos Islands and whose 
privileges had been terminated. Benson assigned his claim to Lasarte, 
a Peruvian citizen residing in New York City, but before doing so he 
presented a claim against Peru to the Department of State and a 
claim against the United States to Congress. Both the assignor, 
Benson, an American, and the assignee, Lasarte, a Peruvian, pre
sented claims to the Commission for the same losses. The Com
mission disallowed both claims. In dismissing Lasarte's claim it said:
... No principle of justice or equity can warrant an international tribunal 

in sitting in judgment upon the dealings of one nation with its own citizens when 
it had never admitted any responsibility for the injuries alleged to have been 
sustained by that citizen . . .

There are hundreds of millions’ worth of claims held by citizens of the two 
countries at this moment against their respective governments, which, bought 
up by citizens of the other country, might with equal justice and equity be 
brought before the mixed commission. Such claims were never intended to be 
examined and decided by the commission . . ,277

In the case of M. J. de Lizardi (United States v. Mexico), decided 
under the 1868 convention between the two countries, a claim of the 
Mexican legatee of Lizardi’s estate was disallowed. Because of the

270 Mixed Claims Commission, United States and Germany, Opinions and 
Decisions 221, 227, docket 594.

277 3 Moore’s Arb. 2390, 2395, 2396.
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nationality of the beneficiary, Umpire Thornton was “ decidedly of 
opinion” that the case was “not within the jurisdiction of the com
mission. ”278

In the case of Elizabeth L. H. Bonne, where the claimant, a native 
of Great Britain, had been married to a citizen of the United States 
and was a widow domiciled in Virginia at the time of the alleged 
injuries, but before filing the claim against the United States had 
again married a United States citizen and had continued to live in 
Virginia, the claim was unanimously disallowed by the American and 
British Claims Commission, established under article XII et seq. of 
the treaty of May 8, 1871.279

And in the case of Martha M. Tooraen (Great Britain v. United 
States), decided by the same Commission, the claimant, who was by 
birth a British subject, had married a native of Sweden who, sub
sequent to the marriage, was naturalized as a citizen of the United 
States. The claimant and her husband were both domiciled in 
the United States from the time of the marriage. Her claim was 
unanimously rejected.280

In the case of Jane L. Brand (Great Britain v. United States), also 
decided by the same Commission, the claimant, a native of Ireland 
domiciled in New Orleans, had in 1838 married a citizen of the United 
States who died in 1849. She had remained a widow and had contin
ued to be domiciled in New Orleans.

The United States contended that—
under the principles recognized by the commission in the cases of Mrs. Calder- 
wood, No. 360, and others, it was settled that the national character of a married 
woman was in all cases determined by that of her husband; and that such national 
character, once acquired by marriage, continued on the death of the husband. 
That this doctrine had always prevailed in Great Britain, as well as elsewhere, 
where the domicil of the wife and widow had continued to be that of the husband’s 
nationality; and that by no treaty stipulation or law, municipal or international, 
was the widow ever allowed to reclaim her original nationality while still domiciled 
within the nationality of her husband, until the conventions of 1870 and 1871; and 
that by those conventions she could only reclaim her original nationality in the 
form provided by the convention of 1871, which in the case of Mrs. Brand had 
never been done. That she was, therefore, both at the time of the commission 
of the alleged wrongs and at the time of the presentation of her memorial, a 
citizen of the United States.281

The Commission unanimously sustained the doctrine maintained by 
the United States and dismissed the claim on account of lack of 
jurisdiction.

In the case of Elise Lebret, the claimant, who was a native of France, 
had married in 1841, in the United States, a Frenchman who later

278 Ibid. 2483, docket 146.
27» Ibid. 2486, docket 320.
280 Ibid. 2486, docket 184.
281 Hale’s Report (1874) 18, 19, docket 180.
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became a naturalized citizen of the United States. The husband 
died in 1879. The claimant’s residence had continued to be in the 
United States from the date of the marriage. She had declared her 
intention of remaining a French citizen at the time of the husband’s 
declaration, and in 1872 she had made an official declaration of such 
intent before a French consul at New Orleans. The demurrer of 
the United States to the effect that the claimant owned the property 
in community with her husband and that her nationality followed 
his, was sustained by the Commission established pursuant to the 
convention of January 15, 1880 between the United States and 
France.282

In those cases where the injured person has the nationality of more
Dual nationalit ^an one country,283 i. e., whether by naturalization, 

by birth, or by marriage, it is usually held that the 
respondent state is not liable to the claimant state where the claimant 
is a national of the respondent state.

In the case of the Executors oj Robert S. G. A. Alexander (Great 
Britain v. United States),284 where the claimants’ testator had been 
born in the United States in 1819 and was the son of a native-born 
subject of Great Britain who had always been a liege subject of the 
British Crown, a claim was presented to the Commission established 
under articles XII et seq. of the treaty of May 8, 1871, between the 
United States and Great Britain for damages to his property in 
Kentucky during the Civil War. The testator had resided at times 
in Scotland and at other times in Kentucky, and had died in Kentucky 
in December 1867. On demurrer it was contended on the part of the 
United States that the claimants had no standing before the Com
mission in the right of their testator as a British subject; that, al
though, by the law of Great Britain, he was a British subject, he was 
also by the laws of the United States a citizen of those states; and 
that, in such a case of double or conflicting allegiance, the testator 
was not to be regarded as a subject of Great Britain within the meaning 
of the treaty. The Commission held that the claimants were not

282 3 Moored Arb. 2488.
283 Secretary of State Lansing (ad interim) stated in a letter to Senator Lodge, 

of June 9, 1915, that:
The cases of persons born in the United States of alien parents should not 

be confused with the cases of persons born abroad who have obtained naturali
zation as citizens of this country. In the former cases the Department 
recognizes now, as it always has heretofore, that the persons concerned are 
born with a dual nationality. In the latter cases the Department does not 
recognize the existence of dual nationality in view of the fact that persons 
who obtain naturalization as citizens of this country are required to renounce 
their original allegiance. [American White Book, European War, no. 2, 
pt. XVIII, 149, 151.]

284 Hale's Report (1874) 15, docket 45.
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entitled to a standing before the Commission and dismissed the claim. 
Commissioner Gurney dissented.

Commissioner Frazer read the following opinion:
The testator was by British law a British subject, but he was also by the law 

of the United States an American citizen, by reason of his birth in Kentucky; 
and he was not capable of divesting himself of his American nationality by mere 
volition and residence from time to time in Scotland and holding office there.

Being, then, a subject of both governments, was he a British subject within the 
meaning of the treaty? The practice of nations in such cases is believed to be by 
their sovereign to leave the person who has embarrassed himself by assuming a 
double allegiance to the protection which he may find provided for him by the 
municipal laws of that other sovereign to whom he thus also owes allegiance. 
To treat his grievances against that other sovereign as subjects of international 
concern, would be to claim a jurisdiction paramount to that of the other nation 
of which he is also a subject. Complications would inevitably result for no 
government would recognize the right of another to interfere thus in behalf of one 
whom it regarded as a subject of its own. It has certainly not been the practice 
of the British Government to interfere in such cases; and it is not easy to believe 
that either government meant to provide for them by this treaty.285

In the case of Joseph Fry Mogridge (Great Britain v. United States), 
decided by the same Commission, it was alleged that the claimant 
was born in Pennsylvania of native-born British subjects and had 
never been domiciled within the United States. His parents were 
on a visit to the United States at the time of his birth and had shortly 
thereafter returned to England, where the claimant remained during 
his minority. The claimant was domiciled in the United States, 
however, at the time of the injury. This claim was also dismissed.286

In the Miliani case (Italy ^.Venezuela),287 presented to the Commis
sion established by the two countries under the protocols of February 
13 and May 7, 1903, a claim was made by the widow and children of 
an Italian subject based upon the seizure of decedent’s property by 
revolutionary and governmental chiefs of the respondent state during 
his lifetime. The widow was a native of Venezuela and had always

285 Ibid. 16.
288 Ibid, docket 345.
But see the claim of the Administrators of James Syme (Great Britain v. United 

States), presented to the Commission established by the United States and Great 
Britain under the treaty of May 8, 1871 (arts. XII et seq.), ibid. 70, docket 139. 
The claimant, Dr. Syme, a British subject, died in 1872 before the presentation of 
the memorial of the claim, leaving a widow and son, both of whom were born 
within the United States and had always been domiciled there, entitled to inherit 
the estate. The claim was allowed, Commissioner Frazer dissenting.

287 Ralston’s Report (1904) 754.
See also the cases of Poggioli (Italy v. Venezuela), ibid. 847, protocols of Feb

ruary 13 and May 7, 1903, Brignone (Italy v. Venezuela), ibid. 710, same Com
mission, where the Commission held that the claimants were citizens of the 
respondent state under the rules of the conflict of laws, and as such could not 
present claims against that state.
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resided there. Umpire Ralston held that since there was a conflict 
of laws as to her nationality, that fact would be determined by the 
law of her domicil, according to which she was a Venezuelan. 
According to Italian law the children, being the children of an Italian 
subject, were Italian subjects; according to Venezuelan law they 
were Venezuelan, having been bom in Venezuela. Therefore, they 
also had dual nationality. The claim was dismissed, Umpire Ralston 
taking the position that—
while the children of Miliani may with absolute legal propriety be recognized as 
Italians in Italy, or by Italy in any country other than Venezuela, in this coun
try, and, as a consequence (following the decisions cited in the Brignone case, 
and accepting the domicile as furnishing the rule in case of conflict), before this 
tribunal, they must be considered, for the purpose of this litigation, as Venezue
lans.288

In the Canevaro case (Italy v. Peru), decided by the Permanent 
Court of Arbitration at The Hague on May 3, 1912, a claim was 
presented for debts (unredeemed pay checks) originally contracted 
in 1880, which had passed into the hands of a Peruvian firm in 1885, 
and which, later, upon the dissolution of that firm, had passed into 
the hands of Napoleon and Carlos Canevaro, Italian subjects, and 
Rafael Canevaro, whose claim to Italian nationality was contested 
by Peru because he was born on Peruvian territory. According to 
Italian law (article 4 of the Civil Code) Rafael Canevaro was of Italian 
nationality because born of an Italian father.

The Court said:
Whereas, as a matter of fact, Rafael Canevaro has on several occasions acted 

as a Peruvian citizen, both by running as a candidate for the Senate, where none 
are admitted except Peruvian citizens and where he succeeded in defending his 
election, and, particularly, by accepting the office of Consul General for the 
Netherlands, after having secured the authorization of both the Peruvian Gov
ernment and the Peruvian Congress;

Whereas, under these circumstances, whatever Rafael Canevaro’s status as a 
national may be in Italy, the Government of Peru has a right to consider him a 
Peruvian citizen and to deny his status as an Italian claimant.289

The claim of Rafael Canevaro was accordingly dismissed.290
In another case, that of Alexander Tellech291 * (United States v. Aus

tria), the claimant was born of Austrian parents in the United States in 
1895. Under the Constitution and laws of the United States he was 
by birth an American national. According to the laws of Austria he 
also possessed the nationality of Austria. When the claimant was 
five years of age he accompanied his parents to Austria, where he con

288 Ibid. 761.
289 Scott, The Hague Court Reports (1916) 284, 287.
290 Ibid. 287, 293.
291 Tripartite Claims Commission (United States, Austria, and Hungary), Final 

Report of Commissioner and Decisions and Opinions, October 15, 1929 (1933) 71,
docket 2, decided May 25, 1928.
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tinued to reside. In August 1914 he was arrested in Austria as an 
agitator engaged in propaganda in favor of Russia. He was confined 
in internment camps for sixteen months. He then took an oath of 
allegiance to the Emperor of Austria and the King of Hungary, but 
it was subsequently alleged that the oath was taken under duress. 
After his escape to Russia in 1916 and his arrest there, he returned to 
Prague where he was living at the time the claim was presented to 
the Tripartite Claims Commission, established under the agreement 
of November 26, 1924. That Commission said:

. . . Under the law of Austria, to which claimant had voluntarily subjected 
himself, he was an Austrian citizen. The Austrian and the Austro-Hungarian 
authorities were well within their rights in dealing with him as such. Possessing 
as he did dual nationality, he voluntarily took the risk incident to residing in 
Austrian territory and subjecting himself to the duties and obligations of an 
Austrian citizen arising under the municipal laws of Austria.

Assuming that the claimant suffered the loss and injury alleged and had not 
lost his American citizenship by taking the Austrian army oath, the Commis
sioner finds no provision of the Treaty of Vienna or of Budapest obligating 
Austria and/or Hungary to make compensation therefor.292

In the Amelia de Brissot and Narcisa de Hammer cases (United 
States v. Venezuela), decided by the Commission established under 
the convention of December 5, 1885 between the United States and 
Venezuela, which provided that the claims to be presented and 
decided should be “claims on the part of citizens”, the two claimants 
were bom in Venezuela and were citizens of Venezuela under the laws 
of that country but had married citizens of the United States. The 
claims presented by them were for damages arising out of the death of 
the two American husbands. There was no evidence to show that 
either of the claimants had ever been in the United States. At the 
time of the injuries they were domiciled in Venezuela.

Commissioner Findlay said:
I quite agree with Commissioner Andrade that Mrs. Hammer and Mrs. de 

Brissot cannot be considered citizens of the United States invested with the right 
of prosecuting a claim against the Government of Venezuela.203
The claims were disallowed.

292 Ibid. 72-73.
The claim of Max Fox (United States v. Austria and Hungary) was also decided 

by the Tripartite Claims Commission in a similar manner. (Ibid. 73, docket 3, 
decided May 25, 1928.)

But see the case of Georges Pinson (France v. Mexico), where the Mixed Claims 
Commission established under the agreement of September 25, 1924, Victor 
Aguesparsse, French Commissioner, Fernando Gonzdlez Roa, Mexican Commis
sioner, J. H. W. Verzijl of the University of Utrecht, President, held on October 
19, 1928, the President of the Commission delivering the opinion, that even if the 293

293 Footnote on p. 129.
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In the case of a stateless person extreme hardship may be suffered 
because, being without a nationality, he is unable to call upon any
OA x , state for protection; and not only is he denied reliefStateless persons ^ j u * il x *with respect to wrongs suffered, but the state com
mitting the wrong escapes its responsibility. So, also, if a claimant 
has changed his nationality subsequent to the occurrence of the 
wrongful act of which he complains and prior to the obtaining of 
indemnity, the state of which he was a national may decline to take 
action on his behalf, and probably would be precluded from doing so 
by the accepted practice governing international claims, while the 
state of his new nationality is unable to espouse his claim for the 
reason that he was not its national at the time the claim arose.

With reference to the subject of the nationality of corporations for 
the purpose of international claims, the Department of State generally 
Nationality of the position that a substantial interest in the
claimant corpo- corporation must be held by American nationals 
rations before it will present a claim for damages sustained by
the corporation.294
Footnote 292—Continued.
claimant possessed the nationality of both France and Mexico, from a strictly 
legal point of view, it would be very doubtful that the claimant could not have 
invoked the convention because Mexico had always considered him, officially and 
exclusively, as a French national. {La reparation des dommages causes aux 
etrangers par des mouvements rbvolutionnaires (Paris, 1933) 1, docket 59.)

See also the case of Baron Frederic de Born c. Etat serbe-croate-slovbne, Mixed 
Arbitral Tribunal of Hungary and the Serbs, Croats and Slovenes, where the 
claimant at the date of the coming into effect of the Treaty of Trianon was 
entitled to Hungarian nationality in Hungary and to German nationality in 
Germany, and the Tribunal, in deciding whether the claimant should be consid
ered a Hungarian national under the treaty, considered in which of the two 
countries there “existed the elements in law and in fact essential” to create an 
“effective”, as distinguished from a mere “theoretical”, “link of nationality”. 
(VI Recueil des decisions des tribunaux arbitraux mixtes (1927) 499.)

In the Tribolet case (United States v. Mexico) the decedent, Robert Tribolet, 
for whose death claim was made, was a naturalized American citizen. He was 
married to Jestis Navarro Tribolet, a Mexican by birth, who by the fact of her 
marriage acquired the nationality of her husband when he became a naturalized 
citizen of the United States. On August 15,1893, however, she made a declaration 
before the Mexican Vice Consul at Tucson, Arizona, that she was a Mexican 
citizen. Tribolet was killed on June 28, 1895. This statement of the claimant, 
made three years after her husband became a naturalized citizen of the United 
States and two years before the claim arose, was not considered sufficient by the 
General Claims Commission, United States and Mexico, to destroy her American 
citizenship. (Jestis Navarro Tribolet, Robert Tribolet, Louise Tribolet Stanton, 
Eline Tribolet Clark, Edward Tribolet, and Albert Tribolet, next of kin of Robert 
Tribolet, deceased, claimants, Opinions of the Commissioners (1931) 68, 71, docket 
1246, convention of September 8, 1923, as extended.)

293 (p. 128) Opinions delivered by the Commissioners in the Principal Cases 
(1890) 457, 484, dockets 27 and 30.

294 In this connection, see the claim of George D. Emery (United States v. Nic
aragua), discussed in ch. VI.
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In Quito Electric Light and Power Company (United States v. 
Ecuador),295 for example, where an American corporation was only 
nominally American, one hundred dollars’ worth of stock being owned 
by an American national, the Department of State declined to make 
diplomatic representations to the Ecuadoran Government when 
troops of that Government damaged the claimant’s electric light 
plant, because of the negligible American interest in the corporation.

When the Renault Selling Branch, Incorporated, a corporation organ
ized under the laws of New York, claimed that they had shipped goods 
to Petrograd, Russia, that the drafts covering the purchase price of 
the goods had not been paid, that they were unable to discover what 
became of the goods, the Department of State declined to render 
assistance to the corporation, on the ground that all the stockholders 
of the corporation were French citizens resident in France and that 
“while the fact of incorporation in the United States is to be taken 
into consideration in determining whether protection should be 
extended, it is not necessarily the controlling factor in reaching a 
decision”.296

The Royal Commission on Compensation for Suffering and Damage 
by Enemy Action, in its Final Report of February 26, 1924, stated 
inter alia, in reference to the obligation to exclude aliens from ranking 
in the distribution of the fund provided by the British taxpayers to 
alleviate in some measure the delay in the payment of the treaty 
reparations, that:
It would be equally inadmissible to permit a company, whose management and 
shareholding were both foreign, to rank on the Funds in competition with British 
claimants, merely because of a British registration, and, conversely, where a 
company is British in capital and direction and has only been registered abroad 
for some legitimate and technical reason, it would be inequitable to exclude it. 
In such cases the Commission have acted on the test of control, which has been 
adopted in legal decisions as the best test of British character. Similarly, in 
accordance with the decided cases, the place where the mind and management of 
a company reside has been adopted as the important matter when the domicile 
of a company has to be found. When the Commission have had to deal with 
exceptional cases, they felt it right to have regard to what may justly be thought 
to fall within the intentions, which guided the provision of the Fund.297

Arbitral tribunals have frequently taken a similar position. For 
example, in the case of Baasch & Romer (Netherlands v. Venezuela), 
decided by the Commission established under the terms of the protocol 
of February 28, 1903, damages were allowed the claimants, successors 
of a firm (apparently Dutch) of which three fourths of the members 
were of Dutch nationality.298

295 MS. Department of State, file no. 422.11Q.4 (1912). A majority of the 
shares of the company were held by British subjects.

296 Ibid. 461.11R29.
297 British Command Paper 2066 (London, 1924) 8-9.
298 Ralston’s Report (1904) 906.
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In 1902 the Government of the United States procured an award 
against the Republic of Salvador in favor of the Salvador Commercial 
Company (an American corporation) and other nationals of the 
United States, stockholders in El Triunfo Company, Limited, a cor
poration created and existent under the laws of Salvador.299 In 
connection with the award in the case, the majority of the Arbitrators, 
Henry Strong, Chief Justice of Canada, and Don M. Dickinson, of 
Michigan, explained that—

We have not discussed the question of the right of the United States under 
international law to make reclamation for these shareholders in El Triunfo Com
pany, a domestic corporation of Salvador, for the reason that the question of 
such right is fully settled by the conclusions reached in the frequently cited and 
well-understood Delagoa Bay Railway Arbitration.300

In the Orinoco Steamship Company case (United States v. Vene
zuela), a claim was presented by the United States against the Gov
ernment of Venezuela on account of services rendered and damages 
sustained by the Orinoco Shipping and Trading Company (Limited), 
a British corporation holding a Venezuelan concession, the majority 
of whose stockholders were American citizens. The American stock
holders of the British company organized an American corporation— 
the Orinoco Steamship Company—which took over the business, 
assets, and liabilities of the former British company, as well as “all 
claims and demands” existing in favor of the British company against 
the Republic of Venezuela. The claim was arbitrated twice, and each 
time the Arbitrators made an award in favor of the claimants.301

A claim was presented by the United States to the General Claims 
Commission, United States and Mexico, established under the terms 
of the convention of September 8, 1923, on behalf of the International 
Fisheries Company, an American corporation, for damages in the 
sum of 985/1000 of $4,500,000 (an allotment) when the Mexican 
Government canceled a contract or concession held by a Mexican 
company called La Pescadora, S. A., in which the claimant company 
owned a considerable number of shares. The Commissioners, Mr. 
MacGregor and Mr. Alfaro concurring but writing separate opinions, 
and Mr. Nielsen dissenting, disallowed the claim on jurisdictional 
grounds (the concession contained a Calvo clause).302

299 Protocol of December 19, 1901, 1902 For. Rel. 857, 859.
300 Ibid. 873.
The Delagoa Bay Railway case (United States and Great Britain v. Portugal) 

is discussed at length in ch. VI.
301 Protocol of February 17, 1903 between the United States and Venezuela, 

Ralston’s Report (1904) 72, 83; agreement of February 13, 1909 between the same 
countries, Scott, The Hague Court Reports (1916) 228, 235.

302 Opinions of the Commissioners (1931) 207, docket 625.
In connection with the general subject of the nationality of corporations see 

the Report to the Council of the League of Nations by the Committee of Experts 
for the Progressive Codification of International Law, on the Nationality of Com
mercial Corporations and their Diplomatic Protection, April 20, 1927. (League of 
Nations Publications, C. 207.M.81.1927.V.)
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Certain recent conventions arranged between Mexico and foreign 
powers for the settlement of claims, contained express provisions that 
claims should not be presented against Mexico unless more than fifty 
percent of the interest in the corporation was held by nationals of 
the claimant state.

For example, article 3 of the convention between His Britannic 
Majesty and the President of the United Mexican States for the 
settlement of British pecuniary claims in Mexico arising from loss 
or damage from revolutionary acts between November 20, 1910 and 
May 31, 1920, signed at Mexico City on November 19, 1926, stipu
lated that—

The Commission shall deal with all claims against Mexico for losses or damages 
suffered by British subjects or persons under British protection, British partner
ships, companies, associations or British juridical persons or those under British 
protection; or for losses or damages suffered by British subjects or persons under 
British protection, by reason of losses or damages suffered by any partnership, 
company or association in which British subjects or persons under British pro
tection have or have had an interest exceeding fifty per cent, of the total capital 
of such partnership, company or association, and acquired prior to the time when 
the damages or losses were sustained. But in view of certain special conditions 
in which some British concerns are placed in such societies which do not possess 
that nationality it is agreed that it will not be necessary that the interest above 
mentioned shall pertain to one single individual, but it will suffice that it pertains 
jointly to various British subjects, provided that the British claimant or claim
ants shall present to the Commission an allotment to the said claimant or claim
ants of the proportional part of such losses or damages pertaining to the claimant 
or claimants in such partnership, company or association.303

The Mixed Claims Commission, United States and Germany, 
established pursuant to the agreement of August 10, 1922, took the 
position on May 27, 1925, in Administrative Decision No. VIII 
dealing with Claims of the Association of American Holders of For
eign Securities, Incorporated, and Its Members,304 the former, an 
American corporation organized under the laws of Rhode Island, 
that the presentation of claims by an incorporated association within 
the time allowed for the giving of notice of the claims, under Rule 
IV(d) of the Commission and the agreement between the two 
countries, was not a proper presentation by its members, most of 
whom had not been elected at that time but merely ratified the 
association’s act thereafter. At the time of the fifing of the notice 
the American Agent had no information regarding the names of the 
members of the association or the amount of damage, if any, suffered 
by each of the members.

303 Decisions and Opinions of the Commissioners (London, 1931) 4, 5.
304 Decisions and Opinions 347, docket 4090.
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In determining whether a partnership is entitled to be regarded as 
a national and hence entitled to diplomatic protection, 

Partnerships it is necessary to look to the nationality of the part
ners forming the partnership. For example, in the 

celebrated case of Alsop cfc Company (United States v. Chile), arbi
trated under the terms of the protocol of December 1, 1909 by King 
George V, as Amiable Compositeur, the claimants were American citi
zens, members or successors of members of a Chilean partnership.305 306

STATUS

Personal Status

It is, of course, possible, under certain circumstances, to change 
the name of the claimant after the memorial has been filed. In a 

. claim decided by the General Claims Commission,
United States and Mexico, under the convention of 
September 8, 1923, a memorial was originally filed 

in the name of Justin Arnold, the father of George Arnold, for whose 
death a claim was made.308 The father had died after having filed 
the claim with the Department of State in 1880.307 On April 22, 
1927 the Commission granted a motion filed by the American Agent 
to change the name of the claimant, substituting for the name of 
Justin Arnold the name of Mary Evangeline Arnold Munroe, a daugh
ter of the original claimant and a sister of the deceased. With respect 
to the change in the names of the claimants, Mr. Nielsen, speaking 
for the Commission, stated:

The principles controlling with respect to the issue raised by the contention as 
to the change of the name of the claimant have been considered by the Commis
sion in several other cases. Flora Lee case, Opinions of the Commissioners, 
Washington, 1927, p. 3; Wells Fargo Bank and Union Trust Co. case, Ibid., p. 71; 
Corrie case, Ibid., p. 213. We are not concerned in the instant case with a 
situation in which there in |>s] no national who may be entitled to receive the 
benefits of an award. The change in the name of the beneficiary does not involve 
as regards the merits of the case any new assertion of rights under international 
law nor any change or amplification of allegations of fact or legal contentions 
with respect to liability.308

In some cases, however, for example in a death case, the change in 
the name of the claimant might materially affect the amount of 
indemnity allowed and might require the amplification of allegations 
of fact or legal contentions with respect to liability. This might be 
particularly true as regards the extent of the injury to the claimant 
and the amount of the damages recoverable, an item that usually

305 1911 For. Rel. 38, 39.
306 Case of Mary Evangeline Arnold Munroe (United States v. Mexico), Opinions t 

of the Commissioners (1929) 314, 315, docket 274.
307 Ibid. 315.
308 Ibid.



134 CHAPTER I

varies with each claimant. In the case discussed in the preceding 
paragraph, the new claimant had suffered little or no pecuniary loss 
in the death of her brother. In fixing the amount of the indemnity 
at $11,000, the Commission relied principally on the “indignity and 
grief occasioned by the killing”, since there was “very little specific 
evidence” with respect to “material support contributed” by Arnold 
to the claimant.

The particular personal status of the claimant may materially affect 
the extent of the injury suffered and, accordingly, the amount of 
damages allowable. The War Claims Arbiter, Edwin B. Parker, 
functioning under the War Claims Act of 1928, held in Administrative 
Alien enemies Decision No. II (December 12, 1928) that the act 
treated as citizens provided that the Arbiter should treat claimants, for 
under act of 1928 p^pQggg 0f “determining fair compensation”, even
though alien enemies within the meaning of the United States Trad
ing with the Enemy Act,309 as if they had been citizens of the United 
States at the time of the sale, license, or use of the patents upon 
which the claims were based.310 The disadvantages and disabilities 
under which such a claimant labored in the territory of the United 
States in using the patent granted him by the United States, were 
disregarded, under that decision, in evaluating the patent.

A claim is not precluded from international settlement by reason 
of the low moral standards of the claimant. In the very nature of 
things it would be a delicate task for international tribunals or 
foreign offices to judge of the morality of claimants. The Chinese 
Effect of the char- Claims Commission organized for the settlement of 
acter of the indi- claims arising particularly out of the Chinese Revo- 
vidual claimant iuti0n of 1911-12 and the disturbances of 1913 and 
of other claims originating in 1913-14, allowed claims of certain 
American nationals for the loss of personal property which, at the 
time of its destruction during the revolution at Hankow in 1911,311 
was in houses commonly regarded as houses of prostitution. At the 
time of the presentation of the claims one of the claimants was 
engaged in business as a baker and confectioner. When the Chinese 
Government inquired with respect to the occupation of one of the 
claimants and the use to which the premises containing the property 
were put, the American delegate stated in reply “that the premises 
had been used as a house of prostitution, but that the American 
Government did not consider the occupation or morals of the claimant 
to be material, provided they contributed in no way to the loss for

309 40 Stat. 411.
310 Administrative Decision No. II, December 12, 1928, 51, 52-54.
311 MS. Department of State, file nos. 493.11An2, 493.11F81, and 493.11/512, 

enclosure 2, claims nos. 1 and 2, despatch of July 8, 1924, no. 299.
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which indemnity was asked”.312 On February 27, 1914 Secretary of 
State Bryan instructed the American Legation at Peking to inform 
the claimants in these cases that the Department’s espousal of the 
claims was largely based upon the hope that the claimants might 
thereby be encouraged to abandon their illegal and immoral occupa
tion, and that the Department’s action must not be considered as a 
precedent.313

When the Department of the Navy suggested that certain officers 
on whose account indemnities for personal injuries were sought from 
Panama were not entitled to such indemnities because they were, at 
the time of the infliction of the injury, at or in the vicinity of houses 
of ill-fame, the Department of State took the position that while this 
circumstance might be a cause for discipline by the Navy Depart
ment, it would not affect the claimants’ rights to protection as Amer
ican citizens.314

The character or habits of the individual claimant may, however, 
have a bearing upon the degree or extent of the individual injury, 
the extent of the insult, if any, etc., and may correspondingly affect 
the quantum of damages. Umpire Ralston, in fixing the sum allowed 
in the case of Lorenzo A. Oliva (Italy v. Venezuela),315 decided under 
the protocols of February 13 and May 7, 1903 between the two 
countries, where he had agreed with the Commissioner for Italy that
40,000 bolivares was not an excessive amount for the expulsion of 
Oliva from Venezuela, explained that “In the Boffolo case, the 
umpire, in granting but 2,000 bolivars, was influenced by what 
seemed to be the unworthy character of the man. In the present 
case the claimant appears to have been a man of standing and char
acter and recognized by a branch of the Venezuelan Government as 
a worthy concessionary.”316

Mr. Ralston, as Umpire, also wrote the opinion in the case of 
Gennaro Bojfolo (Italy v. Venezuela),317 decided pursuant to the same 
protocols of agreement and referred to by him in the Oliva case. In 
the Bojfolo case it was alleged that the claimant had been expelled 
because he had written certain articles which were supposed to reflect 
upon the local judiciary and which referred in an incidental way to 
the President. Freedom of the press was guaranteed under the 
Venezuelan Constitution, and expulsion on any of the grounds 
alleged was unconstitutional. The responsibility of the Venezuelan

312 Ibid, file no. 493.11An2/3, memorandum of January 21, 1914 by Mr. C. L. L. 
Williams, American delegate on the liquidation of the claims; ibid. 493.11F81/1.

313 Ibid. 493.11F81/2.
814 Ibid, numerical file no. 15778/94.
815 Ralston’s Report (1904) 771.
818 Ibid. 780.
817 Ibid. 696.
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Government was thus established. That there were other grounds 
for the expulsion not set forth by the Venezuelan Government, 
appears from Umpire Ralston’s opinion. Thus, he says:

. . . The umpire is more disposed to believe that for public reasons satisfactory 
to itself the Government has chosen not to offer the basis of its action, rather 
preferring to submit to such judgment as to this Commission might seem meet 
in the case.318 319

Commissioner Agnoli explained, however, in his opinion:
... It is stated, and from a letter of the brother of the claimant included in 

the record of the case it appears, that some rooms had been occupied by improper 
characters, and from this unsupported circumstance the Venezuelan Commis
sioner has forged a weapon against the absent claimant and paints him to the 
Commission as a man of evil life and fame. These unfavorable aspects are not 
established by the evidence, but, assuming that they were, the mere fact of his 
having rented rooms to fast women can hardly be urged as reason for expulsion.

The claimant was not and never had been a go-between; and even if he had 
been, which the testimony clearly disproves, he would not have thereby become 
“ prejudicial to public order,’’ the condition required by the constitution to 
justify expulsion.

Further, the declaration of the brother of the claimant, by a principle of funda
mental law, may not be taken in part, and, taken as a whole, it shows the animus 
of the expulsion, for by it we learn that the claimant had demanded payment of 
rent legitimately due him from a woman who was known to everyone as the 
favorite of--------------.819

Mr. Ralston stated that his full duty would be discharged by allow
ing Boffolo 2,000 bolivares, “ bearing in mind the low character of the 
man” 320 and that his speedy return after expulsion was permitted.

Official Status

The measure of damages may be influenced to a considerable degree 
by the official or business status of the injured person, and also by 
his conduct, especially at the time of the injury or immediately prior 
to it.

The effect of the official status of the claimant on the amount of 
indemnity allowed is perhaps nowhere more aptly illustrated than 
in the cases of Robert M. Imbrie and Melvin Seymour. Imbrie, a 
Vice Consul of the United States in Persia, was brutally murdered 
by a mob at Teheran on July 18, 1924.

The American Minister was instructed on July 25, 1924 to deliver 
a note to the Persian Government in the following form:

I am instructed to inform you that the Government of the United States views 
with the gravest concern the killing in Teheran of its Consular Representative, 
Mr. Robert W. Imbrie.

318 Ibid. 705.
319 Ibid. 697, 698.
320 Ibid. 705.
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Immediately after learning of the circumstances under which Mr. Imbrie had 

been killed and his attendant, Mr. Melvin Seymour, seriously injured, Your Ex
cellency’s Government was advised, through its representative in Washington 
and through the American Legation in Teheran, that my Government would 
expect adequate reparation to be made and prompt punishment meted out to 
those responsible for the killing and to those who by their failure to act contrib
uted to make possible this incident unprecedented in recent times.

My Government has now instructed me to supplement the representations 
already made.

It was felt proper that these representations should be made only in the light 
of a full knowledge of the events which had transpired and when it might be 
possible to fix the responsibility and to gauge the reparation which would be 
adequate to the situation.

The facts of the case appear sufficiently established in so far as all essential 
elements are concerned. The American consular representative in Teheran, 
accompanied by an American citizen, was brutally assaulted in the streets of 
Teheran, in broad daylight. In endeavoring to escape from their assailants, 
they entered a carriage and drove a considerable distance, when they were again 
assailed and the tragedy occurred. The American Consular representative 
would appear to have had no reason to anticipate danger from visiting the par
ticular place where he was the victim of the unjustified assault. It is most 
regrettable that it is necessary to add to this statement that the facts before 
my Government do not indicate that the police or military authorities made any 
adequate effort to protect the American consular representative, and there ap
pears, in fact, to be evidence which it is believed the Persian Government will 
itself desire to investigate most vigorously, that certain military elements par
ticipated in the assault.

My Government desires nothing which the facts of the case do not fully justify. 
It approaches the situation with no wish to offend a friendly government or to 
require punitive damages. It is however insistent that full reparation should 
be made, that punishment should be meted out to the guilty, that assurances be 
given and enforced of adequate protection for the lives of American citizens and 
that the safety of its officials in Persia should be guaranteed.

My Government does not wish at this juncture to indicate in detail the partic
ular steps which would be considered adequately to meet the situation resulting 
from the killing of Mr. Imbrie. The Persian Government has already stated on 
its own initiative that redress for the wife of the victim would be made. This 
redress should also extend to the covering of the expenses which might be in
curred in connection with the dispatch to a Persian port of an American man-of- 
war to receive the body of Vice Consul Imbrie, which should be accompanied 
while on Persian soil by a suitable Persian military guard of honor and rendered 
appropriate honors at the time of leaving Persian territory. It is further con
sidered that an appropriate guard should, if requested by the Legation be fur
nished by the Persian Government both to the American Legation and to the 
American Consulate, such guard to be maintained pending the notification to 
the Persian Government that it is no longer considered necessary.

My Government has further instructed me to reserve, for a later communica
tion, further suggestions as to the action which may be considered necessary to 
meet the exigencies of the situation. I am instructed by my Government to 
add that the character of any additional statement which might be made to the 
Persian Government would be materially influenced by the action which that 
Government may immediately take on its own initiative to make such further 
redress as may be appropriate, particularly in punishing those responsible for the 
crime and in giving full publicity to the action taken.
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The maintenance of relations between countries is primarily dependent upon 
the according of adequate protection to their respective nationals and to their 
official representatives. Diplomatic usage, treaty provisions, in fact the very 
provisions of the treaty between the United States and Persia of 1856, emphasize 
this view. This Government feels that the continuance of its diplomatic and 
consular representation in Persia will be dependent upon the action which the 
Persian Government may take in this case to vindicate this fundamental princi
ple of international law and this foundation upon which international intercourse 
is predicated. It confidently awaits such action to supplement the steps already 
taken by the Persian Government. It cannot over emphasize the seriousness of 
the view which is taken of the present situation.321

On July 21, 1924 the Persian Government expressed “the deepest 
regret . . . over the unfortunate accident”.322

At a cost of $110,000, paid by Persia, the body of Imbrie was 
transported via Besria to Bushire and there transshipped to the 
United States man-of-war Trenton, on which it was brought to the 
United States. An appropriate Persian guard was provided for the 
body, and at the time of its transfer to the Trenton the Persian 
saluting battery displayed the American flag and fired a national 
salute of twenty-one guns; also, as Imbrie was in charge of the 
American Consulate at Teheran at the time of his death, a salute of 
eleven minute guns was fired as his body left the wharf.

An indemnity of $60,000 was paid by the Persian Government on 
October 1, 1924 323 for the benefit of Mrs. Imbrie; and also, on 
March 4, 1927, an additional sum of $30,000 was authorized and 
directed to be paid to her by a Joint Resolution of Congress.324 This 
sum was apparently intended to be paid from the $110,000 received 
by the United States for the cost of transporting Imbrie’s body to the 
United States, although, of course, the money received from Persia 
was not earmarked in the Treasury.

At the time of the attack on Imbrie, he was accompanied by 
Melvin Seymour, an American national who had been sentenced to 
eighteen months’ imprisonment, beginning June 24, 1923, on a charge 
of assault with intent to maim, and who had been placed in the custody 
of the United States Consulate General. Seymour received serious 
but not permanent injuries at the hands of the mob. The amount 
of $3,000 ($2,583.67 after deducting Seymour’s hospital expenses 
in Persia) was paid by Persia to Seymour largely for the purpose of

321 Department of State, Press Release of July 28, 1924.
322 MS. Department of State, file no. 123Iml/96.
323 Ibid. 123Iml/265 and 517.
324 S. J. Res. 112, Pri. Res. 7, approved March 4, 1927, 44 Stat. (pt. 3) 1973.
The sum of $30,000, as stated in the Joint Resolution, was to be paid to Kath

erine Imbrie “for the physical and mental suffering resulting from an attack 
upon her at Teheran, Persia, on July 22, 1924”. It was also stated in the Reso
lution that “The acceptance of this sum by Katherine Imbrie shall be in full 
settlement of all claims or demands for personal injuries suffered by her and for 
the death of her husband.” (Ibid.)
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defraying his medical and hospital expenses and the cost of his return 
to the United States.325

In the case of William E. Chapman (United States v. Mexico),326 
decided by the General Claims Commission established by the two 
countries in accordance with the convention of September 8, 1923, 
as extended, $15,000 was allowed Chapman, an American Consul, 
who was shot through the chest on July 17, 1927 by two masked 
men who entered the American Consulate at Puerto Mexico, where 
the claimant was stationed. The award was based on the failure to 
protect the claimant, since it appeared that a request had been made 
to the appropriate Mexican officials some time earlier for adequate 
protection of the Consulate, in view of certain threatening com
munications that had been received by American officials in Mexico, 
but that no special precaution was taken.

When John Magee, a British Vice Consul,327 was lashed and threat
ened with death by order of the commandant of the port of San 
Jose, Guatemala, on April 24, 1874, the latter was promptly prose
cuted, an apology was immediately made by the Guatemalan Foreign 
Office, and later a salute of twenty-one guns was fired to the British 
flag. In that case an indemnity of £10,000 ($50,000) was demanded 
by the British Charge d’Affaires on the ground that the sentences of 
the assailants were unsatisfactory. The sum demanded was paid by 
the Government of Guatemala on August 31, 1874.

When the Spanish Consulate in New Orleans was entered and 
plundered in 1851 328 by a lawless mob of citizens of the United 
States who were aroused over the execution of American citizens 
attempting to aid an insurrection in Cuba, Don Calderon de la 
Barca, the Spanish Minister in Washington, on October 14, 1851 
addressed the Secretary of State as follows:

Apprised of all the facts, Her Majesty’s Government has ordered the under
signed to persist in asking, as he again asks, in the name of said Government, 
for full satisfaction for the aggravated insults committed upon the Spanish flag 
and upon Her Majesty’s consul at New Orleans, and also that the Spaniards 
residing in that city shall be indemnified for the losses they have sustained at 
the hands of an infuriated and licentious mob.329

Secretary of State Webster replied in a note to the Spanish Minister 
on November 13, 1851 that—
The rights of the Spanish consul, a public officer residing here under the pro
tection of the United States Government, are quite different from those of the

325 MS. Department of State, file no. 391.1113—Seymour, Melvin, enclosures 
7, 17, 23, 36 and 41a.

328 Opinions of the Commissioners (1931) 121, docket 3400.
327 Case of John Magee (Great Britain v. Guatemala), 1874 For. Rel. 154, 155, 

160, 168, 171, 175, 177, 182, 566; 1875 For. Rel., pt. I, p. 128; XIV Hertslet’s 
Commercial Treaties (1880) 1215-1217.

328 Laborde and others (Spain v. United States), 1886 For. Rel. 152-154; 1891 
For. Rel. 683-684.

329 1886 For. Rel. 152.
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Spanish subjects, who have come into the country to mingle with our own 
citizens, and here to pursue their private business and objects. The former may 
claim special indemnity; the latter are entitled to such protection as is offered 
to our own citizens. While, therefore, the losses of individuals, private Spanish 
subjects, are greatly to be regretted, yet it is understood that many American 
citizens suffered equal losses from the same cause.380

Nevertheless, the twenty-two private individual Spanish claimants, 
and the Spanish Consul, Mr. Laborde, were compensated for their 
losses. The sum of $83,813.70 was appropriated by Congress to 
cover the damages caused by the riots, of which $71,131.65 was to be 
paid to the twenty-two individual claimants and $12,682.05 to the 
Consul.330 331

However, not in every case of an injury to an official of the claimant 
state is the award or the amount allowed seemingly influenced or 
increased by the official status of the individual claimant.

For example, the British Chargd d’Affairs, A. Nicolson, was 
assaulted at Athens, Greece, on January 16, 1885, by a Greek gen
darme who attempted to prevent his walking along a forbidden path 
at Mount Lycabettos. The gendarme struck him first in order to 
make him retire, having been unable to make him desist from taking 
the path. The Charge stated that he would have excused this but 
that the officer followed him, struck him again, and finally drove him 
away with stones. Regrets were expressed by the Greek authorities, 
both by letter and by personal calls, and the petty official committing 
the battery was publicly dismissed from service and punished by two 
months7 imprisonment.332 This reparation was accepted as sufficient 
by His Majesty’s Government. No indemnity whatever was 
demanded or paid by the Greek Government. This case was settled 
through the diplomatic channels.

E. V. Kelletty Vice Consul General of the United States at Chieng- 
mai, Siam, presented a claim to the Department of State for an 
alleged assault upon his person on November 19, 1896 by soldiers of 
Siam, following certain difficulties between himself and the soldiers, 
who were acting as police in arresting a clerk of the claimant. The
U.S.S. Machias paid a visit to Bangkok while official discussions of 
the incident were pending. On September 20, 1897, an award was 
rendered by the Arbitrators to whom the case was referred, Mr. John 
Barrett, Minister Resident and Consul General of the United States, 
and Mr. Pierre Orts, Assistant Legal Adviser to His Siamese Majesty’s 
Government. It was stated in the award 333 that the unfortunate 
incident could have been avoided, as the soldiers who committed the

330 1886 For. Rel. 152-153.
331 Ibid. 154; see Joint Resolution of March 3, 1853, 10 Stat. 262-263.
332 76 Br. & For. St. Paps. (1884-85) 879.
333 La Fontaine, Pasicrisie Internationale (Bern, 1902) 604-605; 2 Moore’s Arb. 

1862-1864.
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acts were under the immediate command of officers who failed in their 
duty, one of whom was present when the assault took place; that 
certain soldiers transcended their orders; and that “the conduct of 
the said officers and soldiers is, to a certain extent, excusable from 
the excitement resulting from the unusual and imprudent steps taken 
by the vice-consul-general in this matter.”334 No monetary award 
was allowed. Instead, it was decided: (1) that the captain in charge 
of the soldiers was to be publicly reprimanded and suspended from 
the Army for the period of a year, etc.; (2) that the sublieutenant was 
to be reprimanded and suspended from the Army, etc.; (3) that 
certain soldiers were to be reprimanded, etc.; (4) that the Siamese 
Government should express “its official regrets” to the Government 
of the United States and take steps to prevent a repetition of such 
an incident; and (5) that publication of the award should be made 
in a designated manner.

In the case of Francisco Mallen (Mexico v. United States)335 the 
General Claims Commission, United States and Mexico, organ
ized pursuant to the convention of September 8, 1923, held the 
United States liable in damages to the extent of $18,000 for an assault 
upon and arrest of Mallen, a Mexican Consul at El Paso, Texas, by 
a deputy constable of Texas whose fine (plus costs), or commitment 
to jail in the alternative, was not executed and who was promoted 
to a deputy sheriffship after the incident. In awarding the amount 
named for the physical injuries inflicted upon Mallen, the “direct 
results of the occurrence”, the Presiding Commissioner, Mr. van 
Vollenhoven, stated that—
While recognizing that an amount should be added as satisfaction for indignity 
suffered, for lack of protection, and for denial of justice as established hereto
fore, account should be taken of the fact that very high sums claimed or paid in 
order to uphold the consular dignity related either to circumstances in which the 
nation’s honor was involved, or to consuls in backward countries, where their 
position approaches that of the diplomat. The Permanent Court of Arbitration 
at The Hague in its award of May 22, 1909, in the case of the deserters at Casa
blanca twice mentioned “the prestige of the consular authority” or “the con
sular prestige,” but especially with reference to conditions in Morocco as they 
were before France established its protectorate.336

With reference to the assassination of the French and German 
Consuls at Salonica on May 6, 1876, Sir Henry Elliot stated on May 
28,1876, in a despatch to the Earl of Derby:
... we did not insist upon the infliction of any punishment beyond that 

which is sanctioned by the law of the country, but we expected this to be vig
orously and impartially applied.337

334 La Fontaine, Pasicrisie, 605.
335 Opinions of the Commissioners (1927) 254, docket 2935.
336 Ibid. 264.
337 67 Br. & For. St. Paps. (1875-76) 917-955, 925, 948, 949.



142 CHAPTER I

The sum of 600,000 francs was paid by the Turkish Government 
to the widow and children of M. Moulin, the French Consul, and
300,000 francs to the widow of Mr. Henry Abbott, the German Consul, 
a British subject.

In the case of the steamer Virginius, which, flying the American 
flag, was captured on the high seas by the Spanish man-of-war 
Tornado on October 31, 1873 and taken into Santiago, Cuba, where 
after a summary trial by court martial, ostensibly on the charge of 
piracy, fifty-three of her officers, crew, and others on board, includ
ing Americans, British, and Cubans, were executed, claims were 
made against Spain by the United States for the restitution of the 
vessel as well as for damages for the death or detention of tbe respec
tive nationals. Great Britain also presented claims for the death of 
her subjects, laboring men and not officers in command. The Brit
ish Government claimed and secured £300 for the families of each of 
nine colored men and £500 for the families of each of ten white men 
all of whom had been executed, a total of £7,700.338 The Govern
ment of the United States, while basing the amount claimed by it on 
the sum paid to Great Britain “for each ordinary white man”, did not 
ask a lesser sum for colored persons, but claimed an increased rate for 
officers, measured by the relative rate of wages paid to officers and 
men in the steamship service.339 Secretary of State Fish, in instruct
ing Minister Cushing at Madrid on December 7, 1874 with respect to 
these claims, stated that—
The distinction between white and colored in the indemnity to England cannot 
be admitted as founded on color; but a discrimination resting on the relative 
rank and wages of the parties is proper, and this is the basis of the discrimination 
asked by this Government in favor of officers.340

ACTS
Provocation or Illegality

The diplomatic correspondence regarding the claim of Charles E. 
Frary (United States v. Dominican Republic)341 for indemnity for 
losses and injuries arising out of the wrongful detention of Frary by 
the Governor of Puerto Plata, indicates that the parties who nego
tiated the settlement of the case were influenced by the acts and atti
tude of Frary prior to and at the time of the injury. Thus, in the 
conference which was held on March 8, 1888 between Mr. Gautier, 
the Dominican Foreign Minister, and Mr. Thompson, the American

333 1875 For. Rel., pt. II, pp. 1144, 1229.
330 Ibid. 1248.
340 Ibid. 1238.
In connection with the subject of the influence of the official or personal status 

of the claimant upon the amount of indemnity allowed, see post, pp. 365 et seq. 
and 709 et seq.

341 1888 For. Rel., pt. II, pp. 1418, 1419, 1422.
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Minister, and at which the case was finally settled, the Dominican 
Minister of Foreign Relations “told of the belligerent attitude Mr. 
Frary had taken against their laws and his open avowals not to respect 
them”; 342 and the American Minister, in reporting the settlement of 
this case on March 30, 1888, stated that he “could not lose sight of 
the fact that it was probably our citizen’s indiscreet actions and 
Provocative atti- defiant, if not insulting, attitude that probably actu- 
tude or acts of ated those in power to be unsympathetic toward him 
claimant and push their law to the finest point”.343 Frary’s
claim of $25,000 was settled for the sum of $10,000 in the foreign 
debt.344 It is, of course, impossible to state just what the effect of 
the claimant’s actions or attitude was on the settlement in this case, 
as in many others. While it might not have been possible to settle 
the claim for a larger amount, both parties admitted that they could 
not lose sight of the claimant’s indiscreet acts. The effect may have 
been to limit the amount allowed.345 *

The acts or attitude of the claimant toward the claimant state, 
Illegal acts or especially if such acts are illegal, may be considered 
provocative atti- by the claimant government before presenting the 
tude claim but may not be raised by the respondent
government or considered normally by the Arbitral Tribunal in 
deciding the case, except with respect to the extent of the claimant’s 
injury. For example, a claimant state might use its discretion about 
presenting the claim of a deserter from its army or a claim that 
arose in connection with such desertion.

Parties who libel or slander government officials of either the re
spondent or claimant state, fall within the class of those claimants who 
commit illegal acts, and this is true whether the act was committed 
prior to the injury for which protection is sought, after the infliction 
of such injury by the respondent state, or after the receipt of the money 
award from the respondent state by the claimant government. Up 
to the present time government officials have, as a matter of practice,

342 Ibid. 1420.
343Ibid.
344 Ibid.
845 The Royal Commission on Compensation for Suffering and Damage by 

Enemy Action, established in Great Britain, in its Final Report of February 26, 
1924, signed by Lord Sumner, chairman, W. Edgar Horne, and John H. Oakley, 
stated that—

In a few cases they have excluded persons [from a share in the fund provided 
by British taxpayers “to alleviate in some measure the delay in the payment 
of the Treaty Reparations”] who, though technically British subjects, had 
so conducted themselves that their certificate of nationality might be 
revoked by the Home Office under statutory powers or whose behaviour in 
other respects had forfeited any moral claim to be compensated out of the 
Fund. [British Command Paper 2066 (London, 1924), 9.]
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paid the amounts collected to such claimants; but it is believed that in 
those cases, especially, the amount collected for the wrong to the 
claimant state, if any, should not be paid to the claimant who has 
libeled or slandered his government or its officials.

A state may also take into account the contributory acts of the 
Contributory neg- individual claimant at the time the case arose. If 
ligence or fault the claimant participated in the wrong, or was guilty 
of contributory negligence when the injury in question occurred, his 
government may decline to press the claim, or the respondent state 
may refuse to pay an indemnity. For example, in the case of the 
Heirs of Hart Mix, a claim for an indemnity for the death of Mix was 
filed with the Department of State for presentation to Bolivia. Mix 
was killed on November 29, 1921 by a policeman at Santa Cruz, 
Bolivia. The claim was rejected by the Department of State because 
the shooting apparently had been provoked by the deceased.346 It 
appeared in this case that Mix was shot in his own house, by a police
man, seemingly in self-defense, after Mix had killed three policemen 
and wounded two others who were in search of a thief or thieves.

Where the claimant, an American company, acquired by assign
ment a mining concession granted by Nicaragua in 1907, in violation 
of the Constitution and of the Mining Code of 1906, in that the con
cession embraced a mining zone greatly in excess of the size authorized 
in the code, and where the Nicaraguan Government would not recog
nize the transfer of such concession because of the illegality of the 
contract,347 damages were not allowed by the Nicaraguan Mixed 
Claims Commission, a domestic commission, established pursuant to 
Nicaraguan decrees of March 29, May 17, and October 9, 1911 
(approved October 14, 1911) for the cancelation of the concession on 
March 18, 1912 by the respondent Government; but an equitable 
indemnity was allowed for certain disbursements that had been made 
by the company in view of its reliance in good faith upon what was 
apparently a law of the Republic, approved by the Legislature and the 
President, and confirmed on various occasions by the Minister of 
Fomento. The commission held, in its decision rendered at Managua 
on November 21,1914, that “ When an unlawful contract is concerned, 
indemnity cannot be collected on account of its cancellation.”348

848 MS. Department of State, file no. 424.11M69.
847 Case of La Villebeuvre Mining Concession (United States v. Nicaragua), 

Schoenrich, Report of the Nicaraguan Mixed Claims Commission (1915) 53-54; 
XVII Report of the President of the Nicaraguan Mixed Claims Commission, case 
no. 5003, judgment no. 7907, unpaged, translation, ms. Department of State.

348 In the case of Carlos Bohnemblust (Switzerland v. Nicaragua), ibid, case no. 5, 
judgment no. 7902; Schoenrich^ Report 51-52, a claim for $35,000 gold for breach 
of rubber concessions granted by the Nicaraguan Government was rejected by the 
Commission on the ground that there was not only doubt as to the validity of the 
contracts but that the evidence was deficient and defective and that the claimant 
had knowingly bought a lawsuit.



BASES OF DAMAGES 145

In the claim of Harry H. Hughes (United States v. Mexico),349 350 
damages were not allowed because the claimant, through his own 
negligence in fading to apply earlier for the issuance of titles to mines, 
had failed to comply with the terms of his mining contract with the 
Mexican Government.360 The Mexican Government was within its 
rights in declaring the contract forfeited and in applying to its benefit 
the deposit made by the claimant as a guaranty for the fulfillment of 
the contract.351

Where the claimant’s injuries have arisen from his own carelessness, 
imprudence, or noncompliance with local regulations, the claim will be 
disallowed.352

349 Opinions of the Commissioners (1931) 99, docket 28.
350 Ibid. 104-105.
351 See also the case of Administratrix and heirs at law of Giovanni Turini, 

deceased, the Gorham Manufacturing Company, and Joseph Carabelli (United 
States v. Venezuela), Morris’ Report (1904) 181, docket 16 (Umpire Barge 
allowed damages for work done under a contract for statues, though both parties 
to the contract had violated it—the Government, by its failure to make the 
stipulated monthly payments, and Turini, by not having a statue of Paez with 
pedestal ready for shipment at New York within the time specified in the con
tract—and neither party had any intention to regard this mutual failure as a 
breach or dissolution of the contract).

352 The Mixed Arbitral Tribunals established between European states pursuant 
to the Versailles Treaty disallowed numerous cases on these grounds. For 
example, note the following cases:

Ren6 Michau c. Etat allemand, Mixed Arbitral Tribunal, France and 
Germany, II Recueil des decisions des tribunaux arbitraux mixtes (1922) 29 
(respondent state, Germany, liable for damage on account of the loss of 
French claimant’s baggage where baggage sent from Germany to France 
and not received by the addressee, but not liable for the loss of jewelry and 
valuables, the sending of which in the claimant’s baggage constituted a 
serious imprudence on the part of the claimant).

Walch c. Vesper, Mixed Arbitral Tribunal, France and Germany, V 
Recueil (1925-26) 363 (indemnity not allowed for losses in consequence of 
the imprudent steps of the claimant seller).

Biedermann c. Etat allemand, Mixed Arbitral Tribunal, France and 
Germany, VI Recueil (1926-27) 168 (compensation for confiscation of barley 
and closing of brewery denied where damage caused by the fault of the 
French claimant, who had contravened the decrees regulating the distribution 
of corn in Germany).

Costimex c. Etat allemand, Mixed Arbitral Tribunal, France and Germany, 
ibid. 876 (damages not allowed where goods attached and confiscated when 
an attempt was made to import them after the Armistice contrary to German 
orders; loss caused by fault of the claimant).

Weil c. Etat allemand, Mixed Arbitral Tribunal, France and Germany, 
ibid. 880 (damages disallowed where claimant had removed his property to 
a country where it was submitted to the rulings established against speculation 
and increased cost of living).

[Footnote continued on p. 146.]
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In a recent case an American citizen asked compensation for his 
alleged detention in Poland and his enforced payment of a deposit of 
Where claimant $50 to the Polish Government. The claimant alleged 
fails to comply that his passport was seized on September 25, 1924 
with local law and retaineci by Polish officials until December 1924, 
when it was returned to him after payment of $50, and that he was 
forced to remain in Poland until that time. He further alleged that 
because of his inability to return to the United States and attend to 
his business he had suffered a loss of $2,000 in prospective profits.353

The claimant was stated to have been doing business in Poland 
without obtaining a commercial traveler’s trade certificate and to 
have failed to pay a stamp duty in connection with the sale of certain 
furs, as required by the laws of Poland. He had apparently been 
required to deposit $50 with the Polish authorities as security for 
his appearance to answer the above charges made against him, but 
he subsequently obtained a refund thereof. Under the circumstances 
the Department of State did not consider that it would be warranted 
in pressing a claim on his behalf against Poland.

A claim was made by W. A. Adams, a citizen of the United States,354 
against the Government of Belgium, for either a new automobile 
or a sum sufficient to cover the purchase price of a new automobile, 
as well as for compensation for damage to his business arising out 
of the seizure of his automobile on July 8, 1923 by certain officials of 
Belgium. The Belgian Government refused to recognize the merits 
of the claim on the ground that Adams had entered Belgian occupied 
territory without the permit required by local law and that the 
automobile was seized under the applicable provisions of the local 
ordinance. It appeared that the Belgian authorities, as an act of 
special consideration, released the machine to the claimant after he 
had paid a fine but that he had refused to take possession of it. 
When informed of these circumstances the Department refused to 
press the claim further on behalf of Mr. Adams.

When the Japanese Government, on behalf of the mother and 
brother of Tatsuji Saito, a Japanese subject, sought an indemnity 
“by way of condolence and consolation” for the murder of Saito by
Footnote 352—Continued.

Frischmann c. Etat allemand, Mixed Arbitral Tribunal, France and Ger
many, ibid. 891 (no exceptional war measure for which liability would ensue 
under article 297e of the Treaty of Versailles, where the claimant’s mill was 
closed by administrative decision for infraction of certain orders for the 
distribution of corn). .

Muntz c. Etat allemand, France and Germany, VII Recueil (1927-28) 637 
(where claimant failed to renew any rights he had in a pattern recorded with 
a patent office within the period granted by article 307 of the Treaty of Versailles 
for the upkeeping of such rights, the loss was on account of the carelessness 
of the party himself, and compensation was disallowed).

353 MS. Department of State, file no. 460c.llB53.
354 Ibid. 655.11245 Adams, W. A.
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American soldiers in the State of Chihuahua, Mexico, on May 25, 
1916, while Saito was in a shack used by him for the purpose of selling 
liquor surreptitiously to American soldiers in violation of the orders of 
the American Expeditionary Forces regarding the sale of intoxicants,355 
the Committee on Foreign Relations of the House of Representatives 
refused to foster a bill for the payment of the sum suggested by the 
War Department ($2,000), even as an act of grace, because it appeared 
that Saito lost his life while he was engaged “in violation of the laws 
of the United States ”, in that he would not desist from following the 
troops and vending liquor to them.356

Where parents, Czechoslovak nationals,357 sought compensation 
for the death of their son, Jan Pravecek, who was shot at the railway 
station at Nikolsk-Usurijsk, Siberia, on February 22, 1920 by an 
American sentry, a member of the American Expeditionary Forces 
in Siberia, and a claim was presented to the Government of the 
United States by the Government of Czechoslovakia, the Department 
of State advised that Government that the claim was not favorably 
considered because the deceased was killed “in the performance of 
an unlawful act”. It appeared that PraveSek was killed when 
attempting to effect an unlawful entry into a distribution car—the 
car containing supplies—of the American Red Cross train no. 27, by 
a member of the guard assigned to that train.

In 1844-45 the brigantine Hibernia, a British vessel engaged in 
diving operations off the coast of Peru contrary to law, was seized at 
Lambayeque by the captain of the port and the supercargo and crew 
arrested. The vessel was later condemned and, after nine months, 
released. Robert Falk, a British subject, the owner, claimed £5,000 
(later £3,000) as damages.358 The vessel had sailed from Callao on 
November 14, 1844 with a regular clearance for the port of Lam
bayeque; but, instead of proceeding directly to that port, she went 
to the Lobos Islands in search of treasure from a wreck, without 
having obtained the permission either of the Peruvian customhouse 
or the owners of the treasure. Such procedure was contrary to 
Peruvian law/ In order to prevent the transaction from being known 
the date of the sailing license from Callao was fraudulently altered 
when she put in at Lambayeque. She then obtained a license at 
Lambayeque to go to the Lobos. Thereafter, on her second arrival 
at Lambayeque, her first voyage, as well as the alteration of the 
Callao clearance, became officially known and the vessel was there
upon seized and the men on board detained by the Peruvian author

355 Ibid. 411.94Sa2; H. Doc. 194, 65th Cong., 1st sess.; H. Doc. 1108, 65th 
Cong., 2d sess.

356 MS. Department of State, file no. 411.94Sa2/6.
357 Ibid. 411.60fP89.
338 35 Br. & For. St. Paps. (1846-47) 1280-1301.
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ities. A claim was not presented on behalf of the owners by the 
British Government against the Government of Peru. The position 
taken by the British Foreign Office was that although the “ forms of 
law may have produced some unnecessary, though not unusual delay, 
in bringing this case to a conclusion . . . neither in form nor in 
substance has there been sufficient cause for a remonstrance to the 
Peruvian Government”.359

However, the initial illegal or irregular act of the claimant may 
not defeat the claim in every instance. In cases where the respondent 

. . government has been unjustly enriched by the
despite re£ention 0f the claimant’s property, for example, 

the claimant may be indemnified to the extent of 
such unjust enrichment.

Joseph Oonsonno, an Italian subject, claimed that his merchandise 
had been wrongfully confiscated at Recht, Persia, in 1882. The 
differences that arose between Italy and Persia on this account were 
submitted to arbitration under the terms of an agreement of June 5, 
1890 between the two Governments. Sir William White, Ambassador 
of Great Britain at Constantinople, was appointed Arbitrator, and 
he, in turn, with the authorization of the two Governments, appointed 
two assessors of his own choice, namely, Emile de Borchgrave, 
Minister of Belgium at Constantinople, and Egmont de Winkler, 
Counselor of the Germany Embassy at the same place. The Arbi
trator rendered his decision on June 12, 1891,360 after reciting that:

Whereas the Persian customs at Recht had the right to examine and stamp 
the merchandise contained in the ninety-two cases imported on the 28th of 
November 1882, by M. Consonno, and that the latter acted illegally in opposing 
that examination;

Whereas the Persian Government had the right, on the refusal of M. Consonno 
to submit to the customs formalities at Recht, to confiscate the said goods;

Whereas, however, the Persian Government, by not using its right immedi
ately and by leaving the dispute unsettled for nearly eight years, caused a manifest 
injury to M. Consonno;

Whereas, besides, if it is just, on the one hand, to abandon to the Persian 
Government the said goods contained in the ninety-two above mentioned cases, 
it seems equitable, on the other hand, to pay the value of them to M. Consonno 
according to the valuation made by him at the customhouse.
Consonno was allowed the sum of 78,000 francs including interest 
for eight years, the Persian Government to retain the merchandise 
seized.361

Where Giovanni Turinif a citizen of the United States, had failed 
to comply with certain terms of his contract with the Venezuelan 
Government and that Government had also failed to make certain

359 Mr. H. U. Addington to Mr. Robert Falk, June 27, 1846, ibid. 1300, 1301.
360 La Fontaine, Pasicrisie Internationale (Bern, 1902) 342, 343.
361 Ibid.
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payments under the contract within the time specified in the con
tract, Venezuela was held liable, by Umpire Barge in 1903, for such 
part of the completed work as would be of value to that Govern
ment.362

A claim on behalf of George H. Giddings, an American citizen, was 
presented against Mexico to the Commission established pursuant to 
the convention of July 4, 1868 between the United States and Mex
ico,363 for the value of 650 mares, 150 mules, 50 saddle horses, 50 
jacks and jennets, 5 rifles, and 5 saddles, which had been captured in 
Texas in 1854 by armed Mexican soldiers, after Giddings had im
ported the stock from Mexico into the United States in contravention 
of the law of Mexico and that of the United States. The Mexicans 
removed the stock to the Mexican side of the Rio Grande and sold it.

The Commission held, in an opinion written by Mr. Wadsworth, 
the American Commissioner, that—

It is sufficient to say, that this seizure of the property on the soil of the United 
States, and the removal to, and sale of it in Mexico by officials of that Country, 
was an injury to Claimant for which he is entitled to indemnity under our treaty, 
notwithstanding his own evident bad conduct in evading the laws of Mexico.

The Commission, in this case, allowed the claimant the sum of 
$14,325 with interest.

In another case before the same Commission, that of John W. 
Atwood (United States v. Mexico), a claim was presented on behalf 
of an American citizen for damages arising out of the interruption by 
Mexican authorities of the claimants passage from Mexico with 
mares in 1857, at a time when the exportation of mares was in con
travention of Mexican law. Commissioners Wadsworth and de 
Zamacona concurred in disallowing the claim. The American 
Commissioner, in his opinion, stated that—

Claimant was, in the year 1857, engaged in the endeavor to export from 
Mexico, a large number of mares, and other stock. He was detained at sundry 
times and places, by Mexican officials, and sustained losses, no doubt—but 
which he estimates at very large figures.

The business he was engaged in was unlawful. The exportation of mares was 
absolutely forbidden at that time by the laws of Mexico. And the local state 
authorities and subordinate functionaries, could not lawfully allow, or license 
claimant to export the mares. The arrangement which he made with them, 
whatever it was, was unlawful. He and they, all, were engaged in violating the 
law, when he secured the right to pass into the state of Texas (as he did) with 
these animals.

That he had mules and horses in his drove, will not make the interruption of 
his passage out of the Country unlawful. He never proposed to go forward with 
the mules and horses alone; he all the while labored to get off with the mares and 
the rest of the drove.

362 Ralston’s Report (1904) 51, 62. The action, of course, was not illegal.
363 Docket 61; ms. Department of State.
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The trade he was in, is a well known business to this Comn. It could be 
carried on, only by secrecy or bribing, and was smuggling.

Claimant has no remedy before us for his losses, and his claim must be dis
missed.

So, now, it is ordered accordingly.364 *

Mr. de Zamacona, concurring, wrote the following opinion:
The claimant in this case complains of the delays and interferences which he 

experienced in making arrangements for the exportation from Mexico, of a 
species of cattle, the exportation of which was prohibited by the laws of that 
Republic. An ignorance of these laws is the principal ground urged by the 
claimant. On the part of the Mexican Authorities, so far from there having been 
any attempt at injury, measures and efforts were made by them toward facili
tating the exportation.

A party complaining of the effects of a law which were incurred through his 
own ignorance, is entitled to no compensation whatever.

My opinion therefore is adverse to this claim.366
In the case of Teodoro Garcia and M. A. Garza (Mexico v. United 

States), where a young Mexican girl was shot and killed on a raft as 
she was crossing the Rio Grande at a point where crossing the river 
was forbidden by law, the shooting having been done by an American 
soldier on the American side of the river, the sum of $2,000 was 
allowed the parents of the girl by the General Claims Commission, 
United States and Mexico, established under the convention of 
September 8, 1923, on the ground that the shooting was reckless and 
that the conduct of the soldier was below the standard required under 
the circumstances. Other members of the girl's family were attempt
ing to cross the river at the same time and the father of the girl 
witnessed the shooting from the Mexican side of the river. The 
majority of the Commissioners stated, in the course of their decision, 
that—

9. The record leaves no doubt but that the claimants, at least Teodoro Garcia, 
realized their acting in contravention of laws and regulations which had been 
effective since about two years. Though this knowledge on their part can not 
influence the answer to the question, whether the shooting was justified or not,

. it ought to influence the amount of damage to which they are
^nc^samountU~ entitled. In fixing this amount the Commission does not 
awarded consider reparation of pecuniary loss only, but also satisfaction

for indignity suffered. An amount of $2,000, without interest, 
would seem to express best the personal damage caused the claimants by the 
killing of their daughter by an American officer.366

On March 22,1929, the schooner I’m Alone, built and registered in 
Nova Scotia and owned by the Eugene Greaser Shipping Co.}

364 Docket 128; ibid.
366 Ibid.
366 Opinions of the Commissioners (1927) 163, 169, docket 292.
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Limited, a Canadian corporation, was sunk when more than 200 miles 
off the coast of Louisiana, with the loss of one life, by the United States 

Coast Guard cutter Dexter, after hot pursuit by the 
ada ulV.)*811" United States Coast Guard cutters Wolcott and 

Dexter. Hot pursuit began when the Fm Alone was 
within an hour’s sailing distance from the coast of the United States, 
although without the three-mile limit. A cargo of intoxicating liquor 
of the value of $125,457, destined for illegal introduction into the 
United States, was lost, together with other personal property consist
ing largely of the effects of the captain and crew of the vessel.

In August 1929 the United States and Canada agreed to appoint 
two Commissioners to consider the claim of Canada in respect to 
the sinking of the schooner. This action was pursuant to the pro
visions of article 4 of the convention concluded on January 23, 1924 
between the United States and Great Britain, containing the provision 
that:

Any claim by a British vessel for compensation on the grounds that it has 
suffered loss or injury through the improper or unreasonable exercise of the rights 
conferred by Article II of this Treaty or on the ground that it has not been given 
the benefit of Article III shall be referred for the joint consideration of two persons, 
one of whom shall be nominated by each of the High Contracting Parties.867

As the two Governments had been unable to agree upon a settle
ment of the matter by means of an exchange of diplomatic cor
respondence, the case was considered by the Honorable Willis Van 
Devanter, Associate Justice of the Supreme Court of the United 
States, American Commissioner, and by the Right Honorable Lyman 
Poore Duff, Canadian Commissioner.

The Commissioners met at Washington on January 28, 1932; at 
Ottawa on June 28-30, 1933; and at Washington on December 28, 
1934-January 5, 1935. During the last session oral testimony of 
witnesses was heard by the Commissioners and arguments were pre
sented by the Agents of both Governments.368

The Joint Final Report, signed by the two Commissioners, on 
account of the claim made by Canada in respect of the ship Fm 
Aloney was made on January 5, 1935.

Although the vessel was registered at Lunenburg, Nova Scotia, 
the United States contended that the vessel and cargo were owned by

367 Treaty Series no. 685. Italics added.
The Agent for the Canadian Government in the proceedings was Mr. John E. 

Reed, Legal Adviser of the Department of External Affairs. The Honorable 
George Wharton Pepper, of Philadelphia, was the Agent for the United States.

868 XII Press Releases, no. 276, January 12, 1935, p. 16.
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American bootleggers. This contention was largely upheld by the 
Commissioners in the following statement:

We find as a fact that, from September, 1928, down to the date when she was 
sunk, the “I’m Alone”, although a British ship of Canadian registry, was de 
facto owned, controlled, and at the critical times, managed, and her movements 
directed and her cargo dealt with and disposed of, by a group of persons acting 
in concert who were entirely, or nearly so, citizens of the United States, and who 
employed her for the purposes mentioned. The possibility that one of the group 
may not have been of United States nationality we regard as of no importance 
in the circumstances of this case.

The Commissioners consider that, in view of the facts, no compensation ought 
to be paid in respect of the loss of the ship or the cargo.

With respect to the sinking of the vessel by the United States 
Coast Guard on March 22, 1929, the Commissioners had decided at 
a session at Ottawa on June 30, 1933, as follows:
... But the Commissioners think that, in the circumstances stated in para

graph eight of the Answer, the admittedly intentional sinking of the suspected 
vessel was not justified by anything in the Convention.

In their Joint Final Report the Commissioners made the following 
statement on this subject:
... By their interim report the Commissioners found that the sinking of the 

vessel was not justified by anything in the Convention. The Commissioners 
now add that it could not be justified by any principle of international law.

The claim submitted by Canada amounted to $386,803.18, con
sisting of the following principal items:

1. Eugene Creaser Shipping Co., Ltd., for schooner Fm Alone,
including hull, engines, heating and radio plant, equip
ment, provisions, and general compensation__________  $109, 119. 25

2. Eugene Creaser Shipping Co., Ltd., for value of the cargo. . 125, 457. 00
3. Expenses of repatriating crew_____________ $6, 109. 41
3 Legal expenses__________________________ 27, 701. 02

-------------- 33, 810. 43
4. Claim of Capt. John Thomas Randell—

Loss of instruments and personal effects. _ 2, 906. 00
General compensation________________ 25, 000. 00

-------------- 27, 906. 00
5. Claim of John Williams—

Loss of instruments and personal effects.__ 500. 50
General compensation________________ 10, 000. 00

-------------- 10, 500. 50
6. Claim of Jens Jansen—

Loss of personal effects and tools_______ 348. 00
General compensation________________ 10, 000. 00

-------------- 10, 348. 00
7. Claim of James Barrett—

Tools and personal effects_____________ 282. 00
General compensation________________ 10, 000. 00

10, 282. 00
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8. Claim of William Wordsworth—

Personal effects_____________________  $157. 00
General compensation________________ 10, 000. 00

-------------- $10, 157. 00
9. Claim of Eddie Young—

Personal effects_______________________ 249. 50
General compensation________________ 10, 000. 00

---------------- 10, 249. 50
10. Claim of Chesley Hobbs—

Engineering tools and personal effects____ 573. 50
General compensation________________ 10, 000. 00

---------------- 10, 573. 50
11. Claim of Edward Fouchard—

Tools and personal effects_______________ 215. 00
General compensation________________ 10, 000. 00

---------------- 10, 215. 00
12. Claim of Amanda Mainguy, widow of the late

Leon Mainguy—
Personal effects_______________________ 185. 00
General compensation________________ 18, 000. 00

---------------- 18, 185. 00

386, 803. 18

The first three items, amounting to $268,386.68, were disallowed by 
the Commissioners. With respect to the claims of the captain and 
crew, amounting to $118,416.50, the Commissioners recommended as 
follows:

The Commissioners have had under consideration the compensation which 
ought to be paid by the United States to His Majesty’s Canadian Government 
for the benefit of the captain and members of the crew, none of whom was a 
party to the illegal conspiracy to smuggle liquor into the United States and sell 
the same there. The Commissioners recommend that compensation be paid
as follows:

For the captain, John Thomas Randell, the sum of------------ $7, 906. 00
For John Williams, deceased, to be paid to his proper repre

sentatives_________________________________________ 1, 250. 50
For Jens Jansen_____________________________________  1, 098. 00
For James Barrett___________________________________ 1, 032. 00
For William Wordsworth, deceased, to be paid to his proper

representatives____________________________________ 907. 00
For Eddie Young____________________________________ 999. 50
For Chesley Hobbs___________________________________ 1, 323. 50
For Edward Fouchard________________________________ 965. 00
For Amanda Mainguy, as compensation in respect of the 

death of Leon Mainguy, for the benefit of herself and the 
children of Leon Mainguy (Henriette Mainguy, Jeanne 
Mainguy and John Mainguy) the sum of_______________ 10, 185. 00

$25, 666. 50

114297—3< 11
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The Commissioners also made the following recommendation:
. . . the Commissioners consider that the United States ought formally to 

acknowledge its illegality, and to apologize to His Majesty’s Canadian Govern
ment therefor; and, further, that as a material amend in respect of the wrong 
the United States should pay the sum of $25,000 to His Majesty’s Canadian 
Government; and they recommend accordingly.

This portion of the award represents punitive damages—a type of 
damage the allowance of which is generally condemned in interna
tional arbitrations. Moreover, the allowance of damages for any 
public injury suffered was seemingly not contemplated by the terms 
of article 4 of the convention of January 23, 1924, quoted ante, under 
the terms of which the claim was considered. Article 4 expressly 
stipulated that jurisdiction was granted to the two persons nominated 
by each of the high contracting parties to consider “any claim by a 
British vessel for compensation”. Mr. Charles Cheney Hyde, 
formerly Solicitor of the Department of State, has commented on 
this aspect of the case, as follows:

This feature of the report has two important aspects. It points to the con
clusion of the Commissioners that the United States could, and did, through the 
instrumentality of its Coast Guard service violate an international obligation 
towards His Majesty’s Canadian Government, and that by necessary implication 
an obligation to make reparation by some process immediately sprang into being. 
It also concerns the rather delicate question of the character and amount of 
damages due to a friendly State by way of reparation for an essentially public 
injury sustained by it. It may be noted parenthetically that compensation was 
recommended for the benefit of the captain and members of the crew of the 
J’ra Alone, “none of whom was a party to the illegal conspiracy to smuggle 
liquor into the United States and sell the same there.” The recommendation 
that $25,000 be paid to His Majesty’s Government “as a material amend in 
respect of the wrong” found to be chargeable to the United States deserves 
scrutiny. According to Article IV of the convention of January 23, 1924, it was 
“any claim by a British vessel for compensation” on the grounds that it had 
suffered loss or injury through the improper or unreasonable exercise of rights 
conferred by Article II of that instrument, or on the ground that it had not been 
given the benefit of Article III thereof, that was to be the subject of reference to 
joint commissioners. The article did not appear to contemplate the reference 
to them of an essentially public claim. It should be observed, however, that in 
its discussion of the three preliminary questions, in the “Answering Brief” of 
the Government of the United States, of March 30, 1933, it was declared that 
“if the Commissioners interpret their function as that of authoritative advisers 
to the two Governments [which it was urged that they should], they may properly 
make to either Government any recommendation upon which they can agree 
with respect either to the further pressing of the claim or to any other phase of 
the controversy.” Thereafter the United States was hardly in a position to 
complain of the assessment of a penalty for the benefit of the Canadian Govern
ment. It should also be observed that the claim of that Government embraced 
an item of expenses incurred in repatriating the crew, amounting to $6,109.41, 
and embracing “legal expenses” amounting to $27,701.02, the total item being 
$33,810.43. The $25,000 recommended for payment to the Canadian Govern
ment, apart from the reasons suggested by the Commissioners, constituted
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partial compensation for expenses incurred by it in the prosecution of its case 
against the United States. For that reason, the recommendation of the Com
missioners that this sum be paid to the Canadian Government may be deemed 
to lack importance as a precedent indicative of the propriety of the imposition 
by an arbitral tribunal or by a joint commission of penal damages against a 
respondent State in satisfaction of an essentially public claim. 369

The total amount of damages which the Commissioners recom
mended the United States should pay to Canada, accordingly, was 
$50,666.50.

The Joint Final Report of the Commissioners in the case of the 
Fm Alone, dated January 5, 1935, and filed with the Secretary of 
State at Washington and the Minister of External affairs for Canada 
at Ottawa, January 9, 1935, was as follows:370
The Honourable the Secretary of State for the United States of America; 

and
The Right Honourable the Minister of External Affairs for Canada. 
Excellencies:

The Commissioners appointed respectively by the High Contracting Parties 
pursuant to Article 4 of the Convention of the 23rd of January, 1924, between 
His Majesty the King of the United Kingdom of Great Britain and Ireland and 
of the British Dominions beyond the Seas, and the President of the United States 
of America, did, on the 30th of June, 1933, present an interim report and recom
mendations concerning the matters submitted to them for consideration.

The interim report and recommendations are before Your Excellencies.
The Commissioners therein returned answers to certain preliminary questions, 

set forth in a direction given by them on the 28th of January, 1932, in relation 
to which the agents and counsel of the High Contracting Parties had submitted 
briefs and oral argument.

Only questions numbered One and Three and the answers given thereto are 
now material. These are stated in the interim report as follows:

“The question numbered one is in the following terms:—
The first question is whether the Commissioners may enquire into the 

beneficial or ultimate ownership of the Fm Alone or of the shares of the 
corporation that owned the ship. If the Commissioners are authorized to 
make this enquiry, a further question arises as to the effect of indirect owner
ship and control by citizens of the United States upon the Claim; viz., 
whether it would be an answer to the Claim under the Convention, or whether 
it would go to mitigation of damages, or whether it would merely be a cir
cumstance that should actuate the claimant Government in refraining from 
pressing the claim, in whole or in part.
“The answer given to this question is as follows:—

The Commissioners think they may enquire into the beneficial or ultimate 
ownership of the Fm Alone and of the shares of the corporation owning the 
ship; as well as into the management and control of the ship and the venture 
in which it was engaged; and that this may be done as a basis for considering 
the recommendations which they shall make. But the Commissioners re
serve for further consideration the extent to which, if at all, the facts of such 
ownership, management and control may affect particular branches or 
phases of the claim presented.”

m 29 American Journal of International Law (1935) 296, 299-300.
370 Department of State, Arbitration Series No. 2(7); ms. Department of State, 

file no. 811.114 I'm Alone/4300, enclosure.
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“The question numbered three is in the following terms:—
The third question is based upon the assumption that the United States 

Government had the right of hot pursuit in the circumstances and was 
entitled to exercise the rights under Article 2 of the Convention at the time 
when the Dexter joined the Wolcott in the pursuit of the Iym Alone. It is 
also based upon the assumption that the averments set forth in paragraph 
eight of the Answer are true. The question is whether, in the circumstances, 
the Government of the United States was legally justified in sinking the 
Fm Alone.
“The answer given to this question is as follows:—

On the assumptions stated in the question, the United States might, con
sistently with the Convention, use necessary and reasonable force for the 
purpose of effecting the objects of boarding, searching, seizing and bringing 
into port the suspected vessel; and if sinking should occur incidentally, as a 
result of the exercise of necessary and reasonable force for such purpose, the 
pursuing vessel might be entirely blameless. But the Commissioners think 
that, in the circumstances stated in paragraph eight of the Answer, the 
admittedly intentional sinking of the suspected vessel was not justified by 
anything in the Convention.”

The preliminary questions having been answered, the Commissioners made 
the following recommendations as to the future conduct of the case:

“First: that the agents be instructed by their respective Governments 
to prepare and submit to the Commissioners separate statements setting 
forth in detail the contentions of their respective Governments as to the ulti
mate beneficial interests in the vessel and in the cargo, together with speci
fications of the documents and witnesses relied upon to substantiate their 
respective contentions:

“Second: that the agents be similarly instructed to submit to the Com
missioners either a joint statement or separate statements (in either case 
specifically itemized) of the sums which should be payable by the United 
States in case the Commissioners finally determine that compensation is 
payable by that Government.”

Statements were submitted to the Commissioners pursuant to these recom
mendations; and, on the 28th of December, 1934, the Commissioners convened 
for the purpose of hearing further evidence and oral argument touching the 
matters in dispute; and the hearing was concluded on the 3rd of January, 1935. 
The Commissioners now present their joint final report.

. . It will be recalled that the Fm Alone was sunk on the
^tGnot°*i^tified" day March, 1929, on the high seas, in the Gulf of

8 J Mexico, by the United States revenue cutter Dexter. By
their interim report the Commissioners found that the sinking of the vessel 
was not justified by anything in the Convention. The Commissioners now 
add that it could not be justified by any principle of international law.

The vessel was a British ship of Canadian registry; after her construction she 
was employed for several years in rum running, the cargo being destined for illegal 
introduction into, and sale in, the United States. In December, 1928, and during 
the early months of 1929, down to the sinking of the vessel on the 22nd of March, of 
that year, she was engaged in carrying liquor from Belize, in British Honduras,
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to an agreed point or points in the Gulf of Mexico, in convenient proximity to the 
coast of Louisiana, where the liquor was taken from her in smaller craft, smuggled 
into the United States, and sold there.

We find as a fact that, from September, 1928, down to 
De facto owner- ^he ^ate when she was SUnk, the Pm Alone, although a British 
American ship of Canadian registry, was de facto owned, controlled, and

at the critical times, managed, and her movements directed 
and her cargo dealt with and disposed of, by a group of persons acting in concert 
who were entirely, or nearly so, citizens of the United States, and who employed 
her for the purposes mentioned. The possibility that one of the group may not 
have been of United States nationality we regard as of no importance in the 
circumstances of this case.
No compensation The Commissioners consider that, in view of the facts, 
for loss of ship no compensation ought to be paid in respect of the loss of the 
and cargo ship or the cargo.

The act of sinking the ship, however, by officers of the United States Coast 
Guard, was, as we have already indicated, an unlawful act; and the Commis

sioners consider that the United States ought formally to ac- 
Damages for the knowledge its illegality, and to apologize to His Majesty’s 

Canadian Government therefor; and, further, that as a material 
amend in respect of the wrong the United States should pay the sum of $25,000 
to His Majesty’s Canadian Government; and they recommend accordingly.

The Commissioners have had under consideration the compensation which 
ought to be paid by the United States to His Majesty’s Canadian Government 
for the benefit of the captain and members of the crew, none of whom was a 
party to the illegal conspiracy to smuggle liquor into the United States and sell 
the same there. The Commissioners recommend that compensation be paid as 
follows:

For the captain, John Thomas Ran dell, the sum of__________ $7, 906. 00
For John Williams, deceased, to be paid to his proper represent

atives_______________________________ 1, 250. 50
Compensation to For Jens Jansen_________________________ 1, 098. 00
‘‘the’M^af con- 40 For James Barrett______________ ________ 1, 032. 00
spiracy” Tor William Wordsworth, deceased, to be

paid to his proper representatives________ 907. 00
For Eddie Young______________________________________ 999. 50
For Chesley Hobbs_____________________________________ 1, 323. 50
For Edward Fouchard__________________________________ 965. 00
For Amanda Mainguy, as compensation in respect of the death 

of Leon Mainguy, for the benefit of herself and the children of 
Leon Mainguy (Henriette Mainguy, Jeanne Mainguy and 
John Mainguy) the sum of_____________________________ 10, 185. 00

In submitting this, their final report,
The Commissioners have the honour to be, Excellencies,
Your most humble, obedient servants,

Willis Van Devanteb 
Lyman P. Duff

5th January. 1935.
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Whether a fugitive from justice of the respondent state may pre-
. . . sent a claim for indemnity, through the state of which

from3justficeUgltlVeS a national, for wrongs received at the hands 
of the respondent state, has been discussed on a 

number of occasions.
Mexico contended in the B. E. Chattin case (United States v. 

Mexico),371 which came before the General Claims Commission under 
the convention of September 8, 1923, that the claimant, who had 
escaped from prison after having served only eleven months of a two 
years’ sentence on a charge of embezzlement of four pesos, had as a 
fugitive from justice “lost his right to invoke as against Mexico pro
tection by the United States” on account of any irregularities in the 
Mexican court proceedings and that “even the latter [the United 
States] is bound by such forfeiture of protection and may not inter
pose in his behalf”.372 Mr. van Vollenhoven, Presiding Commis
sioner, said, with reference to this contention, that—
If this contention be sound, the American Government would have lost the right 
to espouse Chatting claim, and the claim lacking an essential element required by 
Article 1 of the Convention signed September 8, 1923, would not be within 
the cognizance of this Commission. The motive for the alleged limitation placed 
on the sovereignty of the claimant’s Government would seem to be that a govern
ment by espousing such claim makes itself a party to the improper act of its 
national. International awards, however, establishing either the duty or the 
right of international tribunals to reject claims of fugitives from justice have 
not been found; on the contrary, the award in the Pelletier case (under the Conven
tion of May 28, 1884, between the United States and Hayti) did not attach any 
importance to the fact that Pelletier had escaped from an Haytian jail, nor did 
Secretary Bayard do so in expounding the reasons why the United States Govern
ment did not see fit to press the award in its favor (Moore, at 1779, 1794, 1800). 
In the Roberts and Strother cases (Docket Nos. 185 and 3088) this Commission 
virtually held that protection of a fugitive from justice should be left to the discre
tion of the claimant government, and it did so more explicitly in the Massey case 
(Docket No. 352; paragraph 3 of Commissioner Nielsen’s opinion). A similar 
attitude was taken in cases in which forfeiture of the right to protection was 
alleged on other grounds. In paragraph 6 of its opinion in the Macedonio J. 
Garcia case (Docket No. 607), the Commission held that the American claimant’s 
participation in Mexican politics was not a point on which the question of the 
right of the United States to intervene in his behalf, and therefore the question of 
the Commission’s jurisdiction, could properly be raised, but that the pertinency 
of this point could only be considered in connection with the question of the validity 
of the claim under international law. In the Francisco MalUn case (Docket No. 
2935) none of the Commissioners held that misstatements or even misrepresenta
tions by the individual claimant could furnish a ground for the Commission to 
reject the claim as an unallowable one. It is true that more than once in inter
national cases statements have been made to the effect that a fugitive from justice 
loses his right to invoke and to expect protection—either by the justice from which 
he fled, or by his own government—but this would seem not to imply that his 
government as well loses its right to espouse its subject’s claim in its discretion.

871 Opinions of the Commissioners (1927) 422. docket 41.
872 Ibid. 423.
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The present claim, therefore, apart from the question whether a man who leaves 
a jail which is thrown open may be called a fugitive from justice, should be 
accepted and examined.373

A claim was presented by Mrs. Julia A. Roemer to obtain compensa
tion for services rendered by her deceased husband, Captain Thomas 
Claims for pay- Rosser Roemer, an American citizen, as major in 
ment for military the liberating army of Cuba, for the period of eighteen 
services months beginning February 20, 1896.374 * Roemer
was sent to the United States to purchase ammunition and to acquaint 
United States officials with the conditions prevailing in Cuba, with a 
view to obtaining the assistance of the United States. He was never 
paid for the services which he rendered to the Cuban Government, 
and the interposition of the Department of State was sought on this 
account. The Department of State declined to press the claim on 
September 21, 1925, stating that “It has been consistently the policy 
of the United States not to present through diplomatic channels 
claims of American citizens to foreign governments arising out of the 
employment of such citizens in the military service of the foreign 
government, and ordinarily to leave American citizens who voluntar
ily enter into such employment to the consequences which follow the 
establishment of that relation.”

John Lukacs, who was born in the United States in 1900, submitted 
a claim to the Government of the United States for presentation to 
the Government of Czechoslovakia,376 for damages for having been 
arrested, detained, and drafted into the Czechoslovak Army. On 
December 27, 1927 the Department advised the claimant that as 
he had resided in Czechoslovakia, formerly Hungary, the country of 
his father’s origin, since he was three years old and had served in the 
Austro-Hungarian Army in February 1918, and subsequently in the 
Czechoslovak Army, without protest and under oath of allegiance in 
each instance, the Department could not intercede on his behalf.376

373 Ibid. 423-424.
Case of Russell Strother (United States v. Mexico), same Commission, ibid. 

392, docket 3088 (a claim was allowed in the amount of $8,000 where the claimant 
had escaped from jail; it was held that this circumstance “should not have any 
effect on the solution of this case”).

Case of Harry Roberts (United States v. Mexico), same Commission, ibid. 100, 
docket 185 (the same amount was allowed in a similar case arising out of the same 
incident where the claimant had not escaped from jail).

374 MS. Department of State, file no. 437.11R62.
373 Ibid. 460 f.llL96.
378 The Department of State took the position that—

In view of these facts and since,' moreover, Mr. Lukacs apparently has 
the status of a Czechoslovak citizen under the law of Czechoslovakia, 
although he is also regarded as a citizen of the United States under the law 
of this country, the Department is not in a position to take exception to the 
action of the Czechoslovak authorities in requiring him to perform military 
service. [Ibid.]
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The fact that unneutral acts were committed by the individual 
claimant against the respondent state at the time the injury occurred 
will, in practically every instance, defeat any claim for reimburse
ment for such injuries.377

877 Kane, in his report of the settlement of the French indemnity claims of 1831, 
states with reference to the effect of the commission of an illegal act on the part 
of the claimant, that—

IV. A citizen of the United States may, however, renounce the protection 
of his government as effectually by other acts as by contracting a foreign 
allegiance.

1. Among these, the first place may be given to the acceptance of a license 
of safety from a sovereign with whom his own nation is at war. The citizen 
is bound to follow the fortunes of his country. He can have no lawful inter
course with her enemies; much less can he form for himself a separate com
pact of peace. To attempt it is to pass into the enemies’ ranks, and to share 
their character and their treatment.

But without adverting here to the causes generally which, under the law 
of nations, work a divesture of neutral character, and which will be more 
properly considered under another title, I pass to the case of a violation of 
our own laws by an American citizen.

2. The great duty of a citizen, to obey the laws of his country, forms a 
branch of the allegiance which he owes her; and its performance, is one of the 
conditions by which he entitles himself to her protection. It is true, that a 
disregard of our laws by an American furnishes no warrant to a foreign 
nation for the spoliation of his property. But it is no less true, that he who 
violates a law, assumes to himself all the consequences of its violation; and 
if, while prosecuting the advantages by which he has been seduced, he falls 
a victim to foreign rapacity, though he may appeal to the policy or the pride 
of his country, he has no claims upon her justice.

Such was the condition of our citizens, who embarked in trade with the 
insurgent negroes of Hispaniola after the act of 28 February 1806. This act 
prohibited all commercial intercourse, whether direct or indirect, between 
“persons resident within the United States, and persons resident within 
any part of that island not in the possession and under the acknowledged 
government of France,” under penalty of the forfeiture both of vessel and 
cargo. Where this act was violated by the voyage in which a vessel was 
captured, that consideration, independently of all others, was held to exclude 
a claimant from redress under the treaty.

So too, under the act of 22d December 1807, and its supplements, laying 
and enforcing the embargo, and under the act of 1st March 1809, establishing 
a non-intercourse; both of which denounced a forfeiture for the violation 
of their provisions: if it appeared that the captured vessel had broken the 
embargo in leaving the United States, or that the voyage she was engaged 
in was forbidden by the non-intercourse act, her offence against these laws 
was held to have deprived her of the right to national protection.

[John K. Kane, Notes on Some of the Questions decided by the Board of Com- 
missioners under the Convention with France^ of J+th July 1881 (1836) 18-20.]
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When the claim of Frederick Jova 378 was presented to the Spanish 
Treaty Claims Commission organized by the United States pursuant
Unneutral acts ^rea^ December 10, 1898, the question

arose as to whether one who had served in the insur
gent army in Cuba could have maintained a claim against Spain. 
The Commission held that the service of Jova in the insurgent army 
constituted such a violation of his duties as a neutral that the United 
States could not have properly presented a claim against Spain on 
his behalf and that his claim was accordingly without merit when 
presented to this Commission. While the United States could over
look or condone this violation of neutrality, it was pointed out that 
the liability of the United States was vicarious only. The Govern
ment of the United States, by the terms of the treaty, had assumed 
only those obligations which rested primarily on Spain.

A claim which was presented by John W. Caldwell to the same 
Commission was likewise dismissed on similar grounds. Caldwell 
admitted that he had served with the Cuban insurgents, that he had 
reached the rank of major, and that he had collected his pay as such 
from the Cuban Government after its complete establishment.379

In another case which was presented to the same Commission the 
claimant, Federico Bauriedel, a citizen of the United States, had con
tributed $2,500 cash to the cause of the Cuban insurgents. Bauriedel 
had been interested in getting out and shipping timber, lumber, and 
logs from the headwaters of the Cauto River, a region that became 
overrun by the insurgents. He had a large amount of cut timber on 
the ground and, fearing that it would rot, he negotiated with General 
Maceo, second in command of the insurgents, with reference to the 
terms on which he would be permitted to move the material. It was 
finally arranged that, in consideration of BauriedePs payment of 
$2,500 cash to the Cuban cause, no objection would be interposed by 
the insurgents to the removal of the property. Claimant contended 
that this payment was made under duress. In response it was urged 
that this duress would not justify a treasonable act such as giving aid 
and comfort to the enemy. The Commission found itself equally 
divided with reference to the allowance of the claim but finally made 
an award in favor of the claimant.380

Robert Eakin, a British subject whose claim was presented to 
the Commission established pursuant to articles XII et seq. of the 
treaty of May 8, 1871 between Great Britain and the United States, 
had held an office in 1862 in Mississippi, then in rebellion against the 
United States. Counsel for the United States urged that the claim
ant was debarred by such act from a standing as a British subject

378 24 Spanish Treaty Claims Commission (1910) 126, docket 122.
370 Ibid, docket 283.
380 Ibid. 126, 127, docket 239.
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before the Commission. The claim was dismissed. Robert S. Hale, 
Agent and Counsel for the United States, stated in his Report to the 
Secretary of State that be was advised “that a majority, at least, of 
the commission were of opinion that such holding of office under the 
rebel government was of itself a violation of neutrality, and debarred 
the claimant from a standing before the commission”.381

A claim was presented to the same Commission by Great Britain 
on behalf of Susan B. Jackson,382 a British subject, for the arrest of 
her husband, John Jackson, at Knoxville, Tennessee, and for his 
banishment into the Confederate lines in 1864. Jackson had been an 
open and active sympathizer with the rebellion, denouncing the Gov
ernment of the United States and encouraging and aiding the rebels 
until the surrender of Knoxville to the United States forces in Sep
tember 1863. On January 29, 1864 the following notice was sent to 
Jackson by General Foster’s provost marshal:

Owing to your persistent disloyalty to the Government of the United States, 
it has been decided to send you and your family south of the Federal lines. You 
will, therefore, be prepared to start on receiving further notice.
The notice was given the next day, and on February 3 the order was 
enforced. An award was made in favor of the claimant in respect of 
her property which had been appropriated to the use of the United 
States, but it included nothing on account of the arrest and banish
ment of her husband.383

A claim by Henry W. Krippendorff, an American citizen, in the 
amount of $421,300, Tientsin currency, for arms and ammunition 
alleged to have been imported from Germany and seized or confis
cated in 1925 by Chinese customs authorities, in order that such 
arms might not fall into the hands of the opposing forces, was not 
presented by the United States to China. The Department of State 
took the position that the—
transactions entered into by Krippendorff, out of which the claim arose, were of 
a nature which does not meet with the approval of this Government, being op
posed to the spirit of the International Arms Embargo Agreement of May 5,
,381 Hale’s Report (1874) 15, docket 118.

382 Ibid. 79, docket 255.
383 See also the case of Georges Copanezos c. Etat allemand (Greece v. Germany), 

VIII Recueil des decisions des tribunaux arbitraux mixtes (1928-29) 340, docket 
372 (where claimant, as purveyor, voluntarily followed the enemy troops into the 
fighting zone, claim for damages arising out of his voluntary act denied, no 
wrong “committed” under paragraph 4 of the annex to articles 297 and 298 of 
the Treaty of Versailles); and the case of the Brazilian Steamship Posteiro and Other 
Vessels, VII Lloyd’s Reports of Prize Cases (1921) 21, 41 (Sir Samuel Evans, 
President of the British Probate, Divorce, and Admiralty Division, took the 
position that ‘ ‘ Where a person has interest in both an enemy and a neutral house 
of trade, and the transactions between the two are so mixed up as they are in these 
cases, the Court will not undertake itself to unravel the tangle. That is the duty 
of claimants: and if they fail in it, they must suffer the consequences.”)
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1919, to which it was a party, as well as the Presidential Proclamation of March 
4, 1922, and the Joint Resolution mentioned therein. It is further considered 
that transactions of the character under consideration are objectionable because 
they tend to involve Americans interested therein in the internal disturbances of 
China with consequent embarrassment to this Government.384

While a claimant state will not ordinarily support a claim of one of 
its nationals when the claim arises out of an incident colored with 
illegality,385 the respondent state may waive the defense of illegality 
and the claim may be pressed. For example, in the case of Margaret 
Meade as Executrix of Richard W. Meade, a claim was presented to 
the Board of Commissioners of the United States organized pursuant 
to the act of Congress of March 3, 1849, the second item of which 
was for $2,500 paid by Meade to William Taylor, the American Consul 
at Alvarado, as commissions charged by him for receiving and deliver
ing to the Government of Mexico certain vessels consigned to him by 
Meade. The claimant sought to charge Mexico with the expense 
incurred at the request and for the benefit of that Government. It 
appeared that the claimant had fitted out and sent vessels to Mexico 
under the American flag for use against Spain, with which Mexico 
was then at war, contrary to the act of Congress of April 20, 1818, 
and that those acts amounted to unneutral service. Although the 
claim was illegal in its antecedents, it was allowed. The Commission 
consisting entirely of Americans, Messrs. Robert T. Paine, George 
Evans, and Caleb B. Smith, said:386 * 388

An objection to this claim however is to be found in the fact that the services 
rendered by Mr. Meade for the Mexican government, in thus fitting out armed 
vessels to be used by that government in a contest with Spain, with which the 
United States were then at peace, was in violation of the provisions of an act of 
Congress, approved 20 April 1818, which declares it a penal offence punishable 
by fine and imprisonment “knowingly (to) be concerned in the furnishing, fitting 
out or arming of any ship or vessel with intent that such ship or vessel shall be 
employed in the service of any foreign prince or state, or of any colony, district or 
people, to cruise or commit hostilities against the subjects citizens or property of 
any foreign prince or state or of any colony district or people with whom the 
United States are at peace”. The United States could not with propriety inter
pose to enforce the payment of a claim of one of its citizens created by services 
which were rendered in violation of its own laws. If this claim was now pre
sented for the decision of the Board upon the principles of national law, without

384 MS. Department of State, file no. 493.11 K 89.
385 Sir Travers Twiss stated in his treatise on the Law of Nations that—

In ordinary cases indeed, when a merchant ship has been seized on the open 
seas by the cruiser of a Foreign Power, when such ship was approaching the 
coasts of that Power with an intention to carry on illicit trade, the Nation,
whose mercantile flag has been violated by the seizure, waives in practice 
its right to redress, those in charge of the offending ship being considered to 
have acted with mala fides and consequently to have forfeited all just claim 
to the protection of their Nation. [Twiss, The Law of Nations (1884) 311.1

388 Opinions of the Board of Commissioners, ms. Department of State.
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reference to the past action of the two governments, it would be rejected without 
hesitation.

The Board however is bound to look at the several treaties heretofore made 
with Mexico, providing for the liquidation and settlement of claims of citizens of 
the United States against the Mexican government and to respect the construc
tion which the two governments have placed upon those treaties.

The Convention of 2 Feby. 1848 under which this Board is organized provides 
that “the Board shall be guided and governed by the principles and rules of 
decision prescribed by the first and fifth articles of the unratified Convention, 
concluded at the City of Mexico on the twentieth day of November one thousand 
eight hundred and forty three”.

The unratified Convention referred to was intended to provide for the settle
ment of “all claims of citizens of the United States against the government of the 
Mexican Republic, which, for whatever cause, were not submitted to, nor con
sidered, nor finally decided by the Commission, nor by the Arbiter appointed by 
the Convention of 1839.”

The first article of the unratified Convention required the Board therein 
provided for, to decide the claims which should be presented to them * ‘ according 
to the proofs which (should) be presented, the principles of right and justice, 
the laws of nations, and the treaties between the two Republics.”

In conforming to the rules of decision thus prescribed, it is necessary to look 
at the construction which has been placed upon the treaties referred to, by the 
two governments respectively as well as to their letter. The records of the Joint 
Commission created by the Convention of 11th April 1839 show that several 
claims involving the same principles as those embraced in the second item of 
Mrs. Meade’s claim, were considered and allowed by both the American and 
Mexican Commissioners as well as by the Umpire, thus receiving the deliberate 
sanction of every member of that Commission. The construction thus given to 
that Convention has received at least the tacit sanction of both governments.

Although the government of the United States would not be justified under the 
law of nations in interposing its authority to enforce a claim of one of its citizens 
growing out of services rendered in violation of its own laws, and its duties as 
a neutral nation yet if the nation against which such claim exists, sees proper to 
waive the objection and agrees to recognize the claim as valid and binding against 
it, the tribunal to which it is referred for settlement cannot assume for it a defence 
which it has expressly waived.

If the Commission contemplated in the unratified Convention of 1843 had been 
created, it could not under the view taken by this Board have rejected this claim. 
The United States having released the government of Mexico, and assumed her 
entire liability, under the principles and rules of decision prescribed by the un
ratified Convention, she is bound to admit as valid any claim embraced by the 
rules of decision thus prescribed. They therefore decide that the second item of 
the claim of Margaret Meade as Executrix of Richard W. Meade is a valid claim 
against the government of Mexico, and award accordingly, the amount of the 
award subject to the future action of the Board.

Exaggeration

Although the amount of the indemnity claimed by the individual 
who has sustained the loss or injury is frequently accepted by the 
claimant state as the amount to be asked of the respondent state, 
there is no duty on the part of the claimant state to present the claim 
in that amount. Frequently, claims as presented by the individuals
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concerned are scaled down by foreign offices, which, in effect, act as a 
tribunal of first instance in rejecting the claim in its entirety or in 
Discretion of causing the claimant to present evidence acceptable 
claimant state in to the claimant state of both the existence and the 
clSm11^11^the extent of the alleged injury. The technical rules of 

local law relative to the admissibility or nonadmissi
bility of evidence are not generally applicable. In presenting claims, 
nationals, or their representatives, are frequently consulted with 
respect to compromise settlements, but this is not always done. One 
mode of settlement is that which was adopted in settling the claims 
for indemnity for the destruction of property of the Methodist Episco
pal Mission, owned by American missionaries at Chungking, China. 
This property was destroyed by a mob on July 1, 1886, as a result of 
anti-foreign sentiment held by the Chinese.

The negotiations for the settlement of the claims were actually 
carried on by Frederick S. A. Bourne, British Consul, and Chinese 
authorities, with the assent of Charles Denby, American Minister to 
China. The American missionaries first offered to settle their claims 
for 28,000 taels—compensation for damage to four houses and loss 
of books and personal effects of five persons, and 950 taels “ ready 
money” lost—but Frank S. Gamewell, the superintendent of the mis
sion, finally agreed to reduce the claim by 10 percent, or to 25,000 
taels. The local authorities at Chungking offered to pay 23,000 taels, 
note silver. The amount was accepted by Mr. Gamewell, to whom Mr. 
Denby had left the sole power, in this instance, to refuse or accept 
the offer in his discretion. This method of settlement was approved 
by the Department of State.387

When claims were presented by the widow of Charles W. Renton, 
for the benefit of herself and the two children of Renton, who was 
murdered at Brewers Lagoon, Honduras, in 1894388— a claim referred 
to above in another connection—Leslie Combs, the American Minis
ter, stated, in a despatch of September 9, 1904 to the Department[of 
State, with reference to these claims that:

In the oral discussion of these claims with the Department, in July last, I was 
honored with an instruction to exercise my judgment in modifying the damages 
to be claimed.

I, therefore, express the opinion that the amounts fixed by the claimants in 
many items for recovery are as exaggerated as were those fixed for personal damages 
and which were reduced by you before approval from $215,000.00 to $30,000.00.

We owe it to ourselves, in my opinion, to take the position in this, as in all 
similar claims against these Governments, of rejecting as nearly as possible all

387 Claim of the Methodist Episcopal Mission at Chungking (United States v. 
China), 1887 For. Rel. 159-167, 176, 179, 180, 189, 207.

388 yi Moore’s Dig. 794-799; 1904 For. Rel. 352-369; ms. Department of State, 
51 Despatches, Guatemala and Honduras, no. 220, December 5, 1904, enclosure; 
see also ante, pp. 61-63.
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fraudulent and padded items before presentation and then to press them, peremp
torily if necessary, for prompt settlement.

Pursuant to this view, I deem it proper to inform you I have reached the con
clusion that the sum of $6,420.00, fixed by Mrs. Renton in 1894 as the value of 
the cattle as well as that of $9,596.00 set forth in the present memorial, is unwar
ranted by the evidence. The only direct testimony upon this point being that of 
Gregorio Torres who states that there were 131 head of cattle, of which 60 were 
afterwards sold; therefore, I think only the remaining 71 head should be valued.

As another principal item of charge, I observe $26,500.00 for 7,250 young cocoa- 
nut trees. It would appear that this number of trees could be planted upon 
72 acres of land, and that this quantity of land could be cleared, planted and 
cultivated to the age of these trees for not more than $20.00 per acre, which would 
reduce this item from $26,500.00 to about one-twentieth that sum.

Every item to which I can apply a test for correction seems to have been 
overcharged.

The outrage upon the person and the property of the Rentons was malignant 
and cruel in the last degree; the failure of the Government to inflict adequate 
punishment for the crime is patent, and I will insist upon prompt payment for 
the amount fixed by you for personal outrage; but, as indicated in the above 
despatch, I am disposed to largely discount the demands for property lost unless 
the equity of the amounts fixed in the memorial can be susbtantiated by further 
proof.389

Fraudulent
claims

The Government of the United States will, of course, always 
reject claims based on false affidavits filed by the claimants, when

ever the falsity is discovered. In a rather recent 
case certain persons alleged their false arrest and 
imprisonment in Belgium in 1925. The claim was 

not presented to that Government by the United States because the 
affidavits filed in connection with the claim were regarded as deliber
ately false, it appearing that the claimants had been maintained 
as destitute persons at the expense of the Belgian Government.390

It is sound practice for states to look with disfavor on claims that 
savor of fraud,391 bad faith, sharp practice, or exaggeration. A 
national who knowingly presents a claim which is colored with bad

389 Minister Combs to Secretary of State Hay, September 9, 1904, ms. Depart
ment of State, 50 Despatches, Guatemala and Honduras, no. 200.

390 MS. Department of State, file no. 455.11-Graboski, Martin.
391 In 1913 a contract was made by a British company for the sale of a cargo 

of chrome ore to a German company at a fixed price, f. o. b. The bill of lading 
was made out to the order of the British vendors and gave Rotterdam as the 
port of destination. Payment of a part only of the value of the cargo was made 
upon shipment, and the balance was to be paid on arrival of the cargo at the 
port of discharge. The vessel Sofareren, a Norwegian sailing ship on which the 
ore was shipped, sailed from New Caledonia in June 1914 under a charter party 
effected by the German company, and in September 1914, after the outbreak 
of the war, when at a port of call, it was ordered by the German company to 
proceed to Gothenburg. Rotterdam was the usual port for goods going to 
Krupp’s at Essen. Chrome ore was made absolute contraband by an Order in 
Council of October 29, 1914. The vessel was stopped by a British cruiser oa 
November 2, 1914 and taken to Glasgow, where the cargo was requisitioned for
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faith and which, if presented to the foreign office of another 
state, would reflect upon the integrity or good faith of the claimant 
state, should be unmistakably censured by the government of the state 
whose protection he has sought.

However, not every claim for excessive damages is necessarily 
presented in bad faith. The Commissioners appointed to consider 
and report on the claims of German subjects arising in connection 
with lands in the Fiji Islands, pursuant to an exchange of notes 
between the British and German Governments in 1884, reported 
in April 1885 392 that—

The land claimed by Mr. Pfliiger was no doubt acquired by him in complete 
good faith, although his estimate of the value of the land in those cases in which 
his title was not recognised by the Land Commission was in our opinion some-
Footnote 391—Continued.
the Admiralty. The cargo was claimed by the sellers, who alleged that it still 
remained their property. It was also claimed to be the property of a Swedish 
company which alleged that the Germany company had purchased the ore on 
their account. Sir Samuel Evans, President of the British Prize Court, held, 
on November 8, 1915, that the property was owned by the German company 
and was destined for Germany, and he condemned it as absolute contraband. 
(IV Lloyd's Reports of Prize Cases (1918) 174.) He added:

If this opinion should not obtain the approval of the appellate tribunal, 
there are other grounds which I shall state briefly, why in any event in this 
case the contraband should be condemned without compensation.

The first is, that compensation could only be given to the owners of the goods, 
and the owners, according to my decision, are not before the Court to ask for it. 
And no claim having been made by the true owners within six months of the 
capture, the goods are subject to condemnation according to the Prize Rules.

The other ground is, that even if the owners were before the Court, their 
conduct would preclude them from obtaining an award for compensation 
from the Court. I am prepared to decide that compensation should only 
be given to owners who acted not only in ignorance, but innocently and 
honestly, both in relation to the shipment and to the presentation of their 
claim and case before the Court.

Here there has been, as I find, a dishonest attempt, in which the German 
company acquiesced, and took part, to persuade the Court that the German 
company only acted in the purchase as agents of a neutral company. This 
is not a case of honest mistake on their part. There is no place for error in 
such a simple business transaction, and on such a pure question of fact. In 
thus deciding, I conceive that I am acting in accordance with the old-estab
lished principles of the Court, which has consistently and effectively set 
its face against attempts to impose upon it. I shall not elaborate the prin
ciple by discussing the authorities. It is sufficient to refer in illustration 
of it to such cases as the Odin [(1799) 1 Ch. Rob. 248; 1 E. P. C. 127], the 
Eenrom [(1799) 2 Ch. Rob. 1; 1 E. P. C. 168], the Rosalie and Betty [(1800) 
2 Ch. Rob. 343; 1 E. P. C. 246], and the Richmond [(1804) 5 Ch. Rob. 325].

For the reasons stated I pronounce judgment of condemnation against 
the cargo as lawful prize.

[Ibid. 192-193.]
*92 La Fontaine, Pasicrisie internationale (Bern, 1902) 268.
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Small claims

what exaggerated. He asked altogether for about 10,000Z. but half of this 
was claimed in respect of land which we are constrained to find was acquired 

. by him under a British title and cannot therefore be a
faithfor Sees- subject of consideration by us. In respect of his other
sive amount claims we have to recommend allowances amounting in

the aggregate to 1,200 Z.
14. The same remark as to the bon& fides of the purchase of lands applies 

to the claims preferred by Mr. Sahl, who estimated the losses incurred by his 
firm in consequence of the adverse decisions of the land-court in Figi at a sum of 
about 110,000 Z., including an item for interest of more than 48,000 Z. We 
have found it impossible to admit this latter part of the claim, or to accept the 
valuations given for the land in dispute, although Mr. Sahl has frankly and readily 
furnished us with all the materials in his possession necessary for enabling us to 
form a conclusion upon his case.

15. It is right that it should be stated that although the sums which we recom
mend in Mr. SahFs case fall so short of his original estimate, there is not, in the 
opinion of either of us, any ground for regarding it as put forward otherwise than 
in good faith, though undoubtedly, in fact, excessive.393

Although claims are usually presented for hundreds or thousands 
of dollars, many smaller claims have been presented for settlement, 
particularly to domestic commissions. Several claims as small as 
twenty-four cents were presented to the Nicaraguan Mixed Claims 

Commission which was established pursuant to the 
Nicaraguan decrees of March 29, May 17, and Octo

ber 9, 1911 (approved October 14, 1911).394 A claim was presented 
by William Blacklock 395 to the Samoan Claims Arbitration instituted 
pursuant to the convention of November 7, 1899 between Great 
Britain, Germany, and the United States,396 to settle the claims for 
injuries arising out of the military operations of the powers in Samoa 
in 1899. Blacklock claimed damages for the value of various small 
articles, among them a glass window pane valued at twenty-five cents. 
In the Joint Report of July 24, 1903 of H. Erie Richards and R. New
ton Crane, Agents of the British Government and the Government 
of the United States, on the claims for damages that arose in this 
connection for which the United States and Great Britain were 
held liable under the arbitral decision of October 14, 1902 of His 
Majesty Oscar II, King of Sweden and Norway, under the treaty of 
1899, it is stated that—
The amounts of the claims are, beyond doubt, grossly inflated throughout, and 
the items include, at the fullest price when new, every single article ever in the 
claimants’ houses: tooth brushes, combs, knives and forks, chemises, the most

393 Ibid. 273-274.
394 Schoenrich’s Report (1915) 69.
395 MS. Department of State, 207 Despatches, Great Britain: Ambassador 

Choate to Secretary Hay, August 14, 1903, no. 1174, enclosure entitled ‘‘Sum
mary of U. S. Claims”, claim no. 2.

3®« II Malloy 1589.
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trifling articles of domestic use, figure constantly in his lists; nothing is too small 
to escape mention.397

Just as a highly exaggerated claim may influence government offi
cials or arbitrators unfavorably toward the claim, marked evidence 
Indemnity asked moderation in the estimation of the losses will 
moderate in often influence officials and arbitrators favorably. At 
amount times the good faith with which a claim is presented
is expressly stated to have been weighed by arbitrators and foreign 
offices in allowing the claim and in fixing the amount allowed. Thus, 
in the case of Raymond and Sophie Smith (United States v. Colom
bia),398 the “rectitude” and “good faith” with which the claim for 
$1,500 gold, for injuries suffered at the hands of the Government 
troops during the then recent Colombian revolution, was pressed, 
although the claimants did not clearly prove how much of the dam
ages and expropriations were caused by Government forces, were 
taken into consideration by the Colombian Minister for Foreign 
Affairs in the allowance of the claim, on October 10, 1905, for the 
full amount claimed, payable in vales de extranjeros. The American 
Charge at Bogota, in reporting the settlement of the case to the 
Department of State on November 7, 1905, took occasion to say: 
“It might be well to remark that this is the only claim to date in 
which the Colombian Government has paid the full amount requested, 
even in vales” 399

The Sino-American Joint Commission which passed upon American 
claims arising out of the Nanking incident of March 24, 1927, held 
that—

Mr. Napier’s claim [for C.$370.00] lacked a statement covering the circum
stances under which the loss was suffered, but since the claim is so small and its 
items so moderate the Chinese Commissioners upon the request of the American 
Commissioners agreed to its consideration, and damages were assessed in the 
amount stated.400

Robert H. May,401 an American citizen, agreed to operate the 
Guatemala Northern Railroad pursuant to a contract with the Gov
ernment of Guatemala of April 5 and July 16, 1898 for one year at 
$35,000 per month, plus certain other revenues and payments. The 
Government defaulted on the payments in September and declared 
the contract rescinded as of September 22, 1898 and finally dispos
sessed May of the railroad property by military force. May claimed

397 See citation given in footnote 395, ante, and all enclosures.
For the text of the decision of His Majesty Oscar II, see II Malloy 1591.
398 1905 For. Rel. 260.
399 Ibid.
400 Minutes of the Eleventh Meeting of the Sino-American Joint Commission 

held at Shanghai, China, October 16, 1928, ms. Department of State, file no. 
493.11N15/272, enclosure.

401 Robert H. May (United States v. Guatemala), 1900 For. Rel. 648-674.
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an indemnity of $127,793 on account of damages caused by his forci
ble dispossession, the violation of his contract rights, and the injury 
to his reputation, credit, and business standing, and also the expenses 
incurred in defense of his rights.

The claim was arbitrated pursuant to a protocol of agreement of 
February 23, 1900 and supplemental protocol of May 10, of the same 
year, between Guatemala and the United States, Mr. George Francis 
Birt Jenner, Minister Resident and Consul General of Great Britain 
to Guatemala and other Central American Republics, having accepted 
the position of Arbitrator. In the award rendered on November 16, 
1900, May was allowed $143,750.73 gold. In the calculation of cer
tain amounts included in the total mentioned above, the Arbitrator 
stated:

The report of March 26 admits that 208 cords of wood, valued at $1,248, 
should be placed to May’s credit. May’s claim for the Puerto Barrios commis
saries is $7,059.86, a charge supported by various depositions in his evidence. 
The mere fact of his having undervalued the wood left on hand, which he esti
mates at $1,058.56, proves that his calculations are framed with a view to fair
ness. On this ground, because I have always found Mr. May’s calculations 
moderate, and because the only evidence adduced by the Government in favor 
of a smaller amount of stores says nothing of the Puerto Barrios commissaries 
which were used by Mr. Roberts, I allow Mr. May $7,059.86 for Puerto Barrios 
commissaries and $1,058.56 for wood; total, $8,118.42 silver or $2,952.15 gold.402 *

The honesty with which May presented his claim may have influ
enced the Arbitrator in allowing the amounts he did on other items 
of the claim. Without entering into a criticism of the amount 
awarded in the May case, it may be stated that the award, when 
compared with other somewhat similar awards, was not illiberal in 
the least.

On the other hand, if the items of a claim are so highly exaggerated 
as to be utterly untrustworthy, foreign offices and arbitrators alike 
may reject the claim. The position of the Department of State in 
this regard was made clear by Secretary of State Bayard in 1886, in 
an instruction to Minister Jarvis with reference to the claim of James 
C. Jewett,m a citizen of the United States, against Brazil. Jewett 
asked indemnity for the alleged denial by Brazil in 1879 of his con
cessionary rights for the removal of phosphate mineral discovered on 
the island of Fernando de Noronha, a Brazilian possession. The 
Government of Brazil took the position that, instead of having such 
concessionary rights, Jewett had merely “the temporary permission 
to remove several tons for the purpose of experimenting”.404 Secre
tary Bayard, in refusing to direct that personal good offices be

402 Ibid. 669.
402 1886 For. Rel. 42-46.
404 Ibid. 45.
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employed on behalf of Jewett, was plainly influenced by the exag
gerated losses claimed to have been sustained. He said, on September 
6, 1886: 405 406

The utmost right that can be urged on behalf of Mr. Jewett would be that in 
ignorance of the laws of Brazil he had suffered himself to be misled into the 
formation of sanguine but groundless speculations, which induced the outlay of 
some money by him in fitting out two small vessels for the transportation of 
mineral deposits in advance of a legal concession by the Government of Brazil, 
which he was notified was essential and requisite, but which he never received.

Such a misconception on the part of Mr. Jewett, if aided by misinformation 
coming from an official of the Brazilian Government, might have created a basis 
for an appeal to the benevolence and generosity of that Government, but under 
no code of laws could be held to constitute a valid claim as of right.

If an application for the favor of Brazil, based upon such a supposed equity, 
had been made by Mr. Jewett, and for a sum reasonably proportioned to his 
actual pecuniary outlay, a very different case would have existed in which the 
personal good offices of the United States minister might have been employed 
for his assistance.

But the Exhibit T, on page 54 of the accompanying Executive Document 
No. 133, discloses that the entire alleged expenses incurred by Mr. Jewett, 
including outfit of his two vessels, in “exploring” for phosphate, counsel fees, 
agencies charges, and incidentals, were stated by himself at $27,330.27, and that 
upon this narrow basis consequential, remote, and highly speculative damages 
were built up to upwards of fifty millions of dollars [“the egregious sum of 
$50,525,000”], and for a claim so exorbitant the favorable action of this Depart
ment was asked as against one of the neighboring Governments of South America, 
with whom we are on terms of professed amity, and with whom we desire to 
contract closer and more intimate commercial alliance.

It is my desire that absolute confidence in the honorable friendship of the 
United States should exist in the minds of all nations, and I know of no better 
proof that can be given than of an intention to protect them from unjust demands 
at the hands of our own citizens.
Accordingly, the claim was not presented by the Government of the 
United States to the Government of Brazil.

Arbitral commissions have, likewise, rejected claims when the 
exaggeration impressed the commission as being willful and tanta
mount to fraud. For example, the United States and Venezuelan 
Claims Commission established pursuant to the protocol of 1903 
rejected the claim of George W. Upton,m a citizen of the United States, 
as baseless. It appeared that the claimant had hoped to secure a 
contract from the Venezuelan Government to establish a mortgage 
bank. He demanded from the Venezuelan Government the pay
ment of 525,000 bolivares for expenditures, voyages, publications, 
commissions, attorneys’ fees, probable earnings, damages, and other

405 Ibid. 42-43.
406 Morris’ Report (1904) 444, docket 43.
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expenses incurred in his efforts to obtain the contract. Dr. Paul, 
Commissioner, in writing the opinion disallowing the claim, said:

. . . This imaginary structure of subscribed millions for capital of the 
“Bolivar National Bank,” the going and back trips of Mr. Upton, the cablegrams 
to General Ricart, the letters and postal cards, are only a mess very similar to 
the Crawford will and to the millions deposited in the Humbert’s iron safe. 
Neither the Crawfords nor the millions have ever appeared; so with the capital 
of the Bolivar National Bank, subscribed to in Boston, and the contract made 
with the Government of Venezuela for the establishment of the bank . . .407

The Commission established by the United States and Great 
Britain pursuant to the twelfth and subsequent articles of the treaty 
of May 8, 1871 unanimously disallowed the claim of Patrick J. 
O’Mulligan, who presented a claim in the amount of $800,000, plus 
interest, for having been detained in New York for twenty-four 
hours, upon failure to prove alienage. O ’Mulligan was drafted during 
the Civil War and, after a physical examination by the surgeon, 
discharged as unfit.408 409 The exaggeration of the amount claimed may 
Well have been only one of the factors leading to the disallowance 
of the claim.

The French High Commissioner stated in a communication of 
July 6, 1929 that the Commission for Damages of the Republic of 
the Lebanon (under French mandate) before which the claim of 
Elias Daher Rashid,m an American national, for $4,175.25 was pre
sented for loss of property alleged to have been plundered by rebels 
in 1925 during the Druze Rebellion, had found that “the loss sus
tained by claimant did not exceed 1,200 Francs, as against approxi
mately 93,000 Francs alleged by claimant, and that the claim could 
not receive favorable consideration therefore.” Article 12 of the 
decree of the French High Commissioner of January 25, 1926 “Insti
tuting in the Grand Lebanon a Service for Appraisal of and Com
pensation for Damages”, contained the provision that—

If it seems to the Commission that the claimant has exaggerated, in his state
ments, the amount of the damage actually suffered, it shall reduce its own valua
tion by all or part of the increase noted, taking into consideration the good or bad 
faith of the person concerned.410

407 Ibid. 447.
400 Hale’s Report (1874) 74, docket 476.
409 MS. Department of State, file no. 451.11-Rashid, Elias/8, enclosure.
410 Translation, decree no. 3500, Journal Officiel du Grand hiban, February 16,

1926, No. 1947 f. 296. .



BASES OF DAMAGES 173

The Heirs of Francisco Jose Larrieu presented a claim to the Spanish 
Treaty Claims Commission established by the United States pursuant 
to the treaty of 1898, for $1,048,500 for damages sustained by the 
claimants’ intestate, Francisco Jose Larrieu, who, it was claimed, 
was the sole owner of a large and valuable sugar ingenio in Cuba 
known as “Precioso”.411 The claim was based on the alleged wanton 
and unnecessary destruction of property by the Spanish forces, and 
also the appropriation of certain property, principally live stock. The 
question of title to the property became one of very great importance 
in the case, the claimants contending that Larrieu was the sole owner, 
while the Government contended that the property was owned by 
four persons, viz. Carlos A. Smith, Ernesto Castro, Juan Arrango, 
and the claimants’ intestate and that it had been purchased by 
them under the firm name and style of Smith, Castro & Co. The 
claimants admitted that there had been a ‘‘ project” of partnership 
but claimed that it had been abandoned. The evidence was vague, 
indefinite, and unsatisfactory. During the final hearing, claimants’ 
counsel produced, for the first time, a copy of the partnership agree
ment. This, together with other evidence submitted at the trial, 
satisfied the Commission that the contention of the Government of 
the United States was correct, except that, instead of the partners 

. . . being equal owners, the written evidence made it clear
had no knowl- that Mr. Larrieu’s interest was really one third instead
edge of the fraud 0f one fourth, as had been assumed theretofore from 

the fact that there were lour partners with interests 
undefined. The claim was therefore reduced by two thirds.

It was thereafter contended on behalf of the defense that there was 
a plain and deliberate attempt to perpetrate a fraud on the Govern
ment by pressing a claim for at least three times as much as could be 
justly due under any possible view of the case and that this fraud 
vitiated the entire claim under the following rule laid down in 1817 in 
the case of The Dos Hermanos by Mr. Justice Story of the Supreme 
Court of the United States:

It is a settled rule of this court, that if a party will attempt to impose upon 
the court by knowingly or fraudulently claiming as his own property belonging 
in part to others, he shall not be entitled to a restitution of that portion which 
he may ultimately establish as his own.412

The Commission, however, did not follow the decision in that case, 
probably “ because of the fact that while it might have been invoked 
as against Mr. Larrieu, if living, the evidence did not sufficiently 
bring home to the widow and children the knowledge of the fraud”.413 
An award was made on behalf of the claimants for $15,000.

411 24 Spanish Treaty Claims Commission (1910) 150, docket 4686.
412 2 Wheat. 76, 97-98.
413 24 Spanish Treaty Claims Commission (1910) 152.
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The exaggerated nature of the claim may occasion unnecessary 
expense to the respondent state, to the arbitral commission, and even 
Unnecessary to the claimant state. In such event those unneces- 
expense saiy expenses, if they can be calculated, might well be
deducted from the amount finally allowed the claimant.

At times two states may desire to make a complete settlement of 
all outstanding claims between them, and, accordingly, all claims 
are presented indiscriminately to the tribunal or the persons appointed 
to settle them. Under such circumstances good, bad, and indifferent 
claims are presented for final disposition. This is one reason why 
some claims have been espoused by claimant states that would not 
otherwise have been presented for settlement. For example, when 
the Claims Commission under the convention of 1868 between the 
United States and Mexico was organized, all claims, regardless of 
their merit, were seemingly taken from the shelves of the foreign 
offices of the two Governments and presented for final determina
tion.414

Arbitrators and foreign offices deal with exaggerated claims, or 
items of claims, in various ways. In one case (the name of which is 
purposely omitted) a claim was made for nearly $700 for the value

414 In concurring in the dismissal of the case of Jos6 Antonio Perez (Mexico v. 
United States), where a claim was presented for damage alleged to have been 
caused by troops of the United States, Commissioner Wadsworth stated:

It is plain that these cases were never intended to be presented against 
the U. S. They were gotten up, under an order of the Mexican Government 
of March 16, 1851, and nothing heard from them since till the meeting of 
this Convention [Commission].

Then the Mexican Department emptied the contents of its waste baskets 
on the Commission, just as the U. S. State Department sent every scrap of 
paper with “Mexico” marked on it, to the same reservoir of defunct claims.

[Opinions of the Commission established under the convention of July 4. 
1868, docket 79; ms. Department of State.]

In another case rejected by the same Commission, that of Benjamin and Thos. 
Laurent (United States v. Mexico), Commissioner Wadsworth explained:

. . . The Messrs. Laurent write a letter to the American Secretary of State, 
as British subjects, making a claim for the money against the American 
Government, and now this letter finds its way here as a claim presented to 
this Commission by the U. S. State Dept, for and on behalf of American 
citizens against Mexico; the Messrs. L. having no information whatever of 
such an absurd proceeding. The case serves to show how carelessly the dusty 
records of the State Departments have been emptied on this Commission, 
and how its labors have been unnecessarily and greatly increased. [Ibid. 
docket 205.]
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of a safe alleged to have been so badly damaged during a looting as 
to have become “absolutely worthless”. The Board investigating 
Methods of the &rouP °f claims of which this was one, proceeded
reducing exag- to the place of business of the claimant and found that 
gerated claims ke had repaired the broken safe combination; it 
therefore recommended the payment of only $50 for the damage 
done.

The 1915 Nicaraguan Mixed Claims Commission, established 
pursuant to the Nicaraguan decrees of 1911, adopted a number of 
price lists as guides for the evaluation of articles of personal property 
for the loss of which claims were frequently made.415 This tended to 
reduce exaggerated claims and, at the same time, caused the several 
awards to be proportionately fair.

If the claimant presents adequate proof of loss and the claim is 
otherwise valid, an indemnity will usually be allowed even though the 
amount of loss is indefinite.

In the claims of Walter Ralph Baker, Archibald William Webb, 
Herbert John Woodjin, and George J. W. Poxon,m presented by Great 
Britain for settlement by the British-Mexican Claims Commission 
organized under the convention of November 19, 1926, claims were 
made for losses on account of the forced evacuation of the hostel of 
the Young Men’s Christian Association in Mexico City in February 
1913 and the occupation and looting thereof by revolutionary troops 

belonging to the forces of General Felix Diaz, then 
Mefiuite°f 1oSS *n arms against the administration of President 

Madero.
The British Government claimed on behalf of—

Mr. Baker-----------------------------------------997.00 pesos Mexican gold
Mr. Webb---------------------------------------------------- 275.50 pesos Mexican
Mr. Woodfin______________________________ 621.10 pesos Mexican silver

or £62. 3s.
Mr. Poxon---------------------------------------- 631.00 pesos Mexican gold

The Commission held Mexico responsible for the acts of the Feli- 
cistas, as rebels, on the ground that the public authorities failed to 
take suppressive or punitive measures, the knowledge of the looting 
having been public. The majority of the Commission (Alfred R. 
Zimmerman and Benito Flores) said, in part:

7. It remains to be examined if any proof has been shown of the amount of 
the loss for which compensation is claimed, and which decision is to be taken 
in case such proof is lacking.

The Commissioners join in the view that the corroboration of the three affi
davits, adopted in § 5 of this judgment, does not go further than the mere facts * 418

415 For the lists, see vol. II, ch. V, pp. 960-961.
418 Decisions and Opinions of the Commissioners (London, 1931) 100: Mexico 

City Bombardment Claims, dockets 2, 28, 40, and 50, Decision No. 12.
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of the occupying of the building and the looting of the rooms, and that neither 
in the other documents, on which the majority relies, is to be found anything which 
can throw light on the figures of the loss. But the majority cannot concede 
that this constitutes a reason why no award at all should be granted.

The majority of the Commissioners are convinced that losses have been suf
fered and that, according to the Convention, they are to be compensated by the 
United Mexican States, and the mere fact that their amount has not been estab
lished cannot deprive the claimants of their right. Another view might be taken 
if the claimants could be blamed for having omitted to take such steps as could 
lead to showing what the damages were. But there can be no reasonable doubt 
that such steps were not within their power. After the soldiers invested the 
Hostel, the residents had no choice but to evacuate their rooms at once. There 
was no one inside or outside the building who could be expected to know which 
objects had to be left in the rooms. A comparison between the inventory before 
and after the occupation was therefore impossible. It would be in conformity 
neither with justice nor equity if for this reason all compensation was disallowed.

But it seems equally wrong to accept, in the absence of convincing evidence, 
the figures calculated by each of the claimants. The Commission cannot believe 
that it would act in accordance with the principles laid down in Article 2 of the 
Convention if it decided that the Mexican Government must pay the uncorrobo
rated and perhaps exaggerated amounts which appear in the affidavits of the 
interested parties.

To this dilemma the Commission sees only one solution, i.e.} to lay down its 
own rule for the adjudging of the award. This rule must be established inde
pendently of the individual claims. It cannot grant to the one more than to 
the other because it rejects the figures which each of the claimants puts forward. 
It must constitute the nearest approach to justice and equity which the case 
admits.

This rule, adopted by the majority of the Commissioners, is that the Mexican 
Government, in the absence of clear evidence, cannot be obliged to pay more to 
each claimant than the amount representing the value of such objects as may 
be safely supposed to constitute the average portable property of young, unmar
ried men of the social class for which the Hostels of the Y.M.C.A. are particu
larly destined. Arbitrary as this amount may seem, it is more in conformity 
with the spirit of the Convention than either the denial of all award whatever 
or the granting of sums for which no reliable evidence exists.417

The Commission decided that Mexico should pay to the British 
Government, on behalf of Messrs. Baker, Webb, and Woodfin, each, 
the sum of 275.00 pesos Mexican gold. The claim of Poxon was 
disallowed.418

Again, in the claim of the French Company oj Venezuelan Railroads 
(France v. Venezuela)419 an indemnity was allowed the claimant com
pany for the use and control of its railroad properties by the success

417 Ibid. 10^-105.
418 See also the claim of Frederick W. Stacpoole (Great Britain v. Mexico), 

docket 47, decided by the same Commission {ibid. 124), Decision No. 14, where 
the claim was allowed in the absence of detailed evidence as to the exact amount 
of the loss. The claimant’s figures, $475.50, were not accepted by the Com
mission, inasmuch as they were “on too high a level”. The sum of 300 pesos 
Mexican gold was allowed.

419 Ralston’s Report (1906) 367, docket 8.
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ful revolutionary and governmental forces, although Umpire Plumley 
of the Claims Commission established under the protocol of Febru
ary 19, 1902, was “destitute of data” upon which he could “safely 
base his judgment as regards the just amount of that damage”. He 
added that it was “unquestionable” that such damage was “con
siderable”, and allowed 134,748 francs for this item of the claim.420

There are a few cases where the claimant, far from exaggerating 
the amount of his loss, has modestly stated his inability to even 
approximate the extent of the injury in terms of money. In the case 
of Mrs. Mathilde M. F. Barker, an American national, a claim against 
Germany was presented to the Mixed Claims Commission, United 
States and Germany,421 established pursuant to the agreement of 
August 10, 1922, for the value of a five-ninths interest in a small 
dwelling and several connecting or adjoining buildings, and a two- 
thirds interest in their contents, located in the war zone in France 
and so badly damaged by shellfire during the retreat of the German 
Army early in November 1918 as to be practically a total loss. The 
house was alleged to have been built in the year 1007. The claimant 
testified that she was “totally incompetent to put with any degree 
of accuracy, a price on such kind of property or its contents ”. Edwin 
B. Parker, Umpire, accepted the estimate of the value of the house 
made by the French authorities who surveyed it in 1920 and, based 
on pre-war conditions, estimated its value to have been 46,702 francs, 
five ninths of which sum at the pre-war rate of exchange amounted 
to $5,088.65. He made an arbitrary allowance for the value of the 
furniture destroyed, fixing the amount allowed on this item at $1,000, 
on “meagre and unsatisfactory evidence” of its value.422

In the case of the Melczer Mining Company (United States v. 
Mexico) 423 Mr. Nielsen, writing the opinion for the General Claims 
Commission established pursuant to the convention of September 8, 
1923, stated that—

Even though justification for these several complaints of depredations and 
lack of protection had been conclusively established, the Commission would still

420 Ibid. 451.
The Mixed Arbitral Tribunal (France and Germany) in the case of Bentin- 

Dtjardin c. E. Doll, decided to allow an amount “in equity”, taking into account 
the probable truthfulness of the allegations of the claimant. (VIII Recueil des 
decisions des tribunaux arbitraux mixtes (1929) 80.)

421 Decisions and Opinions 685, docket 4050.
422 With reference to the effect on the amount of the indemnity of uncertainty 

as to the nature and quantity of goods for which damages are claimed, see Com
missioner Nielsen’s separate opinion in the case of Louis Chazen (United States 
v. Mexico), Opinions of the Commissioners (1931) 20, 33, docket 18.

422 IMd. (1929) 228, docket 571.
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be confronted by a lack of proper evidence to substantiate allegations with 
respect to the value of property said to have been stolen or 

betlrovenS mUSt otherwise unlawfully seized. Numerous affidavits accompany 
e proven the Memorial. Some of them contain conflicting as well as

unexplained figures. In some of them there are general references to books, but 
there is no production of books or specific references to books. There is no spe
cific reference to ledgers or to accounts. There are no certified statements from 
any books. There are assertions that some books could not be removed from 
Mexico because of prohibitions of Mexican law, and that books were destroyed 
during the progress of the looting. But there is no specific information as to 
what books were destroyed or which books are unavailable or what particular 
books were relied upon in formulating the statements purported to be based 
upon things revealed by books which are available. Some photographs are filed 
with the Memorial for the purpose of showing improvements erected on the 
premises of the company. These photographs would have been more useful had 
they been accompanied by authentications showing when and by whom they 
were taken. Doubtless very considerable sums of money were spent with a 
view to conducting extensive operations. The photographs contribute a little 
something towards showing that fact. But they are of slight value in forming 
a concise estimate of the amount of money put into the improvements.

The items of the claim with respect to alleged lootings and unlawful seizure 
of property must therefore be rejected because of the absence of convincing 
evidence both as to the occurrences on which these items of claims are predi
cated and as to the value of the property said to have been appropriated.424 *

It will be observed that a distinction is made between an allowance 
of damages in the absence of proof of value, and an allowance of 
damages in the absence of proof of damage or loss. The former is 
at times permitted; the latter should not be permitted.

424 Ibid. 232-233.
In the Chorzdw Factory case, Germany claimed damages for losses alleged to 

have been suffered by the Bayerische factories when Poland seized and managed 
the Chorzdw nitrate factory in Polish Upper Silesia. This latter factory had 
been built during the war under a contract between the Government of Germany 
and a German private company. The Permanent Court of International Justice 
held that evidence had not been produced to show the existence and the extent 
of the damage on account of the alleged competition of the Chorzdw factory 
with the factories of Bayerische. Such damage would, the Court said, “come 
under the heading of possible but contingent and indeterminate damage which, 
in accordance with the jurisprudence of arbitral tribunals, cannot be taken into 
account.” (Publications of the Permanent Court of International Justice, Series 
A-No. 17, Judgment No. 13 (1928) 56, 57; I Hudson, World Court Reports (1934) 
646, 684).
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Waiver

The claimant may be held to have waived, by his own act, his 
right to indemnity in any later settlement.425 In the case of the Dan
ish steamship United States, certain shippers of pickled salmon, Messrs. 
Charles F. Mattlage & Sons, who shipped salmon from New York 
consigned to an agent in Christiania in August 1915, brought an 
action for costs and damages against the British customs officials at 
Liverpool who, on September 21, 1915, seized the salmon as contra
band, on the theory that it was bound for Germany. The salmon 
was subsequently (November 23, 1915) sold at auction, and there
after (December 3, 1915) an order was issued by the British authori
ties for the release of the proceeds of the sale (£631 Is. 4d.) to the 
plaintiffs with the consent of the Procurator General and the Treasury 
Solicitor. A payment of £600 was made immediately and accepted 
without reservation. When the balance of the net proceeds of the 
sale was paid, on June 28, 1916, a receipt was signed on behalf of the 
plaintiffs in the following terms:

Keceived of the Admiralty Marshal the sum of £31 Is. 4d., being balance due to 
us in full settlement of the amount of our claim in respect of the proceeds of sale 
of 46 casks of pickled salmon, without prejudice to any claim for seizure and/or 
detention.426

Sir Samuel Evans, President of the British Probate, Divorce and 
Admiralty Division, in passing on the claim that was later presented 
by Mattlage & Sons, stated on December 19, 1917 that—
There is one other matter which I want to mention in connection with this aspect 
of the case—as to the light thrown upon the attitude of the plaintiffs by the re
lease and their conduct afterwards, assuming for the moment that the release of 
the goods left open the claim of the plaintiffs. In my view their conduct in that 
matter and in the whole proceedings up to the letter of June 28, 1916, shows that 
they themselves thought, or were under the impression, that there was a reason
able cause for investigation. No complaints were made at the time to the Proc
urator-General, and the conclusion I come to is that, although some months 
afterwards they desired to reserve such rights as they thought they might have 
to costs and expenses, their previous conduct was much more consistent with the 
belief in their own mind that there were circumstances of suspicion, and therefore 
a reasonable ground for the seizure of the goods, than with a belief in a legal claim.

426 But see La Houve c. £tat allemand (France v. Germany), VIII Recueil des 
decisions des tribunaux arbitraux mixtes (1928-29) 100 (renunciation of compensa
tion made during the war did not deprive the claimant of the right to the benefit 
of the Treaty of Versailles); Dame et Dlle Marqua c. Etat allemand, Mixed Arbitral 
Tribunal between France and Germany, I Recueil (1922) 104 (discharge given by a 
French national to a German custodian of property prior to the coming into 
force of the Treaty of Versailles did not release the German Government from 
liability for losses sustained, as the claim under the treaty was nonexistent at that 
time).

426 VII Lloyd’s Reports of Prize Cases (1921) 189, 191.
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Now with regard to the effect of the release itself, my opinion is that by accept
ing the order for the release of the net proceeds of the goods, which was volun
tarily made by the Procurator-General on behalf of the Crown, the plaintiffs 
waived any rights they had, or might conceive that they had, to costs and dam
ages. I do not think that it is for the Procurator-General to say, when he is 
asked to release the goods: “I release these goods, but upon the distinct under
standing that you do not make any claim.,, I think, on the contrary, it is for those 
who accept the release to say to the Procurator-General: “We will accept the 
goods, but we give you due notice that we accept them without prejudice to our 
rights to make a claim against the Crown in respect of wrongful seizure.”

On both the grounds stated I think the plaintiffs have failed to make out their 
case; first, because I find that there was reasonable cause for suspecting these 
goods, and for their seizure and detention; and, in the next place, because by the 
acceptance of the proceeds of the goods by the order of release of December 3 the 
plaintiffs gave up any right they might possibly have had up to that time to 
claim costs and damages. The claim of the plaintiffs must be struck out with 
costs.427

Again, the claimant may agree in the settlement of his claim to 
waive certain rights to indemnity in consideration of the settlement, 
or in consideration of the receipt of other rights. Thus, in the settle- 
Express waiver men^ °f the claim of the Orinoco Corporation and its 

predecessors in interest (United States v. Venezuela),428 
the terms of the settlement signed at Caracas on September 9,1909 
provided in part that, in consideration of the release to Venezuela of 
any and all concessionary rights and property described and in com
pensation for the express waiver of claims for damages, the sum of 
$385,000 would be paid by the Government of Venezuela in settlement 
of the claim for $1,750,000 made by the claimant company.

On September 18, 1909, a final settlement was made on behalf of 
the George D. Emery Company by the United States and the Govern
ment of Nicaragua of the difficulties that arose on account of the 
cancelation of the concession granted the claimant’s assignors by the 
latter Government in 1894.429 The protocol of settlement signed by 
representatives of the two Governments contained the following 
provisions:

. . . the George D. Emery Company . . . releases the following claims:

3. All damages of whatsoever name or nature which the George D. Emery 
Company has suffered or claim[s] to have suffered by reason of any interference, 
lawful or unlawful, with its operations by the Government of Nicaragua or any 
of its officials, or by reason of any interruption, lawful or unlawful, of its work 
by said government or any of its officials.

Article II
In consideration of the above premises and for full, complete and final settle

ment of all claims of whatsoever name or nature made by the George D. Emery

427 Ibid. 196-197, 198.
428 1909 For. Eel. 626, 627.
428 Ibid. 460, 463.
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Company against the Government of Nicaragua, and in full and complete pay
ment of all property sold and transferred by this instrument to the Government 
of Nicaragua by the George D. Emery Company, the Government of Nicaragua 
promises and agrees:

1. To pay to the United States of America the sum of Six Hundred Thousand 
Dollars ($600,000) in gold coin of the United States of America.430 431

It may be that, according to the terms of the treaty or agreement 
under which a claim is settled, certain otherwise valid defenses in 
international law are waived by the respondent government. In the 
Federico Greise case (Germany v. Mexico), arbitrated under the con
vention of March 16,1925, Siegfried Hofmann, German Commissioner, 
stated in his opinion on the claim for indemnity for damage to the 
claimant’s house by reason of a bombardment that—

The Mexican Agency, in its verbal discussion, has also made the observation 
that the occupation of the “Quinta Verde” by the Federal forces, for the purpose 

of employing it as a point of resistance, was an accident of war, 
Waiver of or an act of lawful hostility, according to International Law. I 
a^eemenVto16 ^ave 110 Ejection to admit as true what the Mexican Agent 
arbitrate has stated. It is true that, according to International Law,

there is no liability for lawful hostility in war; sieges, bombard
ments, blockades, and also the occupation of a private house for the purposes of 
the same, are all lawful acts. But here we are dealing in my opinion with one of 
the cases where the Government of Mexico in the Convention between Germany 
and Mexico, has agreed to indemnity beyond what is provided for by Inter
national Law. Mexico has stated in Article 2 of the Convention that it is 
sufficient to prove that the alleged damage has existed and that it is due to one 
of the forces enumerated under Article 4 of this Convention in order that Mexico 
shall feel “ex gratia” inclined to provide indemnity; consequently in these cases 
the reference has been waived as to principles of International Law which might 
modify, in certain respects, the right to exact indemnity.481

The “Terms of Submission” of July 6, 1911 of claims to the 
Tribunal established for the arbitration of pecuniary claims by the 
special agreement between the United States and Great Britian, 
August 18,1910, contained the provision in article III that—

The Arbitral Tribunal shall take into account as one of the equities of a claim 
to such extent as it shall consider just in allowing or disallowing a claim, in 
whole or in part, any failure on the part of the claimants to obtain satisfaction 
through legal remedies which are open to him or placed at his disposal, but no 
claim shall be disallowed or rejected by application of the general principle of 
international law that the legal remedies must be exhausted as a condition pre
cedent to the validity of the claim.432

Also, claimant states have at times waived their rights to either 
liquidated or unliquidated amounts. On January 9, 1885, for

430 Ibid. 464^465.
431 Opinions, docket 3, translation; decided January 17, 1930.
432 III Treaties, Conventions, etc. (Redmond, 1923) 2619, 2625.
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example, Mr. Kuki, the Japanese Minister at Washington, informed 
Secretary of State Frelinghuysen that—
His Majesty the Emperor of Japan, taking into consideration the extraordinary 
expenditures made by the Corean Government in connection with the establish- 
Waiver of s e ment of foreign intercourse, has been pleased to waive his right 
cific>mnouiitse~ ^o exact payment of the unpaid balance of $400,000 of the 

indemnity of $500,000 which the Corean Government cove
nanted to pay to Japan in settlement of the damages caused by the 6meute at 
Seoul in 1882.433

The question of the effect of the failure of the claimant to invoke 
the assistance of his government was raised in the case of the Melczer 
Mining Company (United States v. Mexico).434 In that case, Mr. 
Nielsen, speaking for the General Claims Commission established 
pursuant to the convention of September 8, 1923, said:

With respect to the argument that the record should contain some evidence 
that the claimant has invoked the assistance of the United States, it may be 

said that the Commission has repeatedly rendered awards in 
cases containing no evidence of this character. There can be 
no doubt that in international law and practice and under the 
terms of the Convention of September 8, 1923, either Govern
ment has a right to press claims before the Commission on 
proper proof of nationality. It may be assumed that it would 

be very unusual for a government to press a claim in the absence of any desire 
on the part of the claimant.435

With reference to the subject of the presentation and subsequent 
renunciation of a claim by a claimant, Mr. Nielsen said by way of 
dictum:

Failure of a 
claimant to in
voke the assist
ance of his 
government

Where individ
ual claimant 
withdraws his 
claim, but claim
ant state con
tinues to press 
the claim

There is a recorded precedent in which the claimant undertook to withdraw 
a case presented by Great Britain to an international tribunal, which held, 

however, that the claimant had no power to do so so long as 
the government espoused the claim. The tribunal in its 
opinion said that Great Britain derived its “authority to pre
sent” a claim not from the claimant or its representative “but 
from the principles of international law” and presented the 
claim “not as agent” of the claimant “subject to having its 
authority revoked, but as a sovereign, legally authorized and 

morally bound to assert and maintain the interests of those subject to its author
ity,” and that how and when it should move to assert those interests was, so far 
as other States and the tribunal were concerned, “a matter exclusively for the 
determination of that sovereign.” Cayuga Indians case, American and British 
Claims Arbitration under the Special Agreement of August 18, 1910, American 
AgenVs Report, pp. 272-273.436

In the case of the American schooner Tattler,437 decided by the same 
Commission that decided the case just referred to by Mr. Nielsen,

433 1885 For. Rel. 567.
434 Opinions of the Commissioners (1929) 228, docket 571.
435 Ibid. 231-232.
438 Ibid. 232.
437 Nielsen’s Report (1926) 489.
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the first of the two claims presented by the owners, who were citizens 
of the United States, was based on the seizure of the vessel on April 
10, 1905 by the Canadian authorities in Liverpool, Nova Scotia, on 
a charge of an alleged contravention of the first article of the treaty 
concluded at London on October 20, 1818 between Great Britain and 
the United States, and of section 3, paragraph 3, of chapter 94 of 
the Revised Statutes of Canada, 1886, entitled “An Act respecting 
fishing by foreign vessels.” Evidence was introduced of an agree
ment made on April 15, 1905 at Liverpool, whereby the owners 
entered into the following undertaking:

In consideration of the release of the American schooner Tattler of Gloucester, 
Mass., now under detention at the port of Liverpool, Nova Scotia (on payment 
of the fine of five hundred dollars, demanded by the Honourable Minister of 
Marine and Fisheries of Canada, or by the Collector of Customs at said port), 
we hereby guarantee His Majesty King Edward the Seventh, his successors and 
assigns, represented in this behalf by the said Minister, and all whom it doth or 
may concern, against any and all claims made or to be made on account of or 
in respect to such detention or for deterioration or otherwise in respect to said 
vessel or her tackle or apparel, outfits, supplies or voyage, hereby waiving all 
such claims and right of libel or otherwise before any court or Tribunal in respect 
to said detention or to such or any of such claims or for loss or damage in the 
premises.438

On the same day the owners notified the Canadian authorities 
that the payment of the said sum of $500 was made under protest.

When the case was arbitrated before the American and British 
Claims Commission, Mr. Henri Fromageot, President of the Tribunal, 
held, in a decision of December 18, 1920, that—
neither this protest nor the receipt given by the Canadian Authorities for the 
$500 contains any reservation to, or protest against, the Guarantee given against 
“any and all claims made or to be made on account of or in respect to such 
detention.” It does not appear, therefore, that the waiver in the undertaking of 
any claim or right “before any court or tribunal” was subject to any condition 
available before this tribunal.

It is proved by the documents that the consent of the British Government to 
the release of the vessel was given on two conditions, first, on payment of $500, 
and, second, on the owners undertaking to waive any right or claim before any 
court, and the protest against the payment does not extend and can not in any 
way be held by implication to extend to this waiver.

This protest appears to have been a precautionary measure in case the Cana
dian Authorities should have been disposed to reduce the sum. Any protest 
or reserve as to the waiver of the right to damages would have been plainly 
inconsistent with the undertaking itself and would have rendered it nugatory 
if it had been accepted by the other party.

On the other hand, it has been objected that the renunciation of and guarantee 
against any claims are not binding upon the Government of the United States, 
which presents the claim.

But in this case the only right the United States Government is supporting 
is that of its national, and consequently in presenting this claim before this

438 Ibid, 490.
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Tribunal, it can rely on no legal ground other than those which would have 
been open to its national.

For these reasons
This Tribunal decides that the claim relating to the seizure and detention of 

the American schooner Tattler on and between April 10 and April 6, 1905, must 
be dismissed.439 440

A number of cases have been presented and pressed when the 
claimants have announced that they did not intend or desire to 
present a claim for monetary indemnity, but, despite this fact, the

. x . ,. claimant government has succeeded in securing the Claimants inch- t
cate they do not payment of an indemnity.
claims10 press Thus, when John Magee, 440 a British Vice Consul at 

San Jos6, Guatemala, was arrested on April 24, 1874 
and thereafter lashed and his life threatened by order of the com
mandant of that port, the Government of Guatemala ordered: (1) 
the punishment of the guilty parties; (2) a salute of twenty-one 
guns to the British flag in the port of San Jose; and (3) the payment 
of an indemnity of $50,000 to Vice Consul Magee, which was made 
to the British Charge d’Affaires at Guatemala on August 31, 1874, 
as demanded by the British Government. The Guatemalan Govern
ment previously objected, however, to the payment of a monetary 
indemnity on the ground, in part, that:
Mr. Magee . . . has officially declared that he neither wishes nor desires his 
Government to make any claim, nor will he personally make any.441

In the case of Henry Diedrich Jencken,442 a British subject was 
attacked by a mob at Lorca, Spain, on July 20, 1869 and seriously 
injured. Lord Clarendon expressed the hope that the Spanish 
Government would think it proper to award Jencken “some pecuni
ary compensation for his heavy and unmerited sufferings”,443 on 
account of the lack of protection afforded him. Jencken had, how
ever, disclaimed the idea of exacting compensation, and on this 
ground the Spanish Government declined to pay an indemnity.444 
On November 2, 1870 the British Foreign Office stated in a letter to 
Mr. Frederick Tomkins, counsel for Jencken, that—
after consulting the law adviser of the Crown, his Lordship is of opinion that Her 
Majesty's Government would not be justified in pressing Mr. Jencken’s claim 
any further on the attention of the Spanish Government. Mr. Jencken having 
voluntarily waived his claim for personal damages before the Court of First

439 Ibid. 491.
440 Case of John Magee (Great Britain v. Guatemala), XIV Herfcslet’s Com- 

merdal Treaties (1880) 1215-1217; 1874 For. Rel. 154, 155, 160, 168, 171, 175, 
177, 182, 566; 1875 For. Rel., pt. I, p. 128.

441 Hertslet, op. cit. 1216; 1874 For. Rel. 156.
442 62 Br. & For. St. Paps. (1871-72) 985.
443 Lord Clarendon to Minister Layard, April 7, 1870, ibid. 998.
444 Ibid. 999, 1000, 1004.
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Instance at Lorca, Her Majesty’s Government are thereby precluded from 
claiming any damages of right on behalf of Mr. Jencken from the Executive 
Government of Spain; and as that Government considers Mr. Jencken to be 
perempted from any appeal to its bounty by his express renunciation of all dam
ages before its courts of law, there is no further opening for any successful exercise 
of the good offices of Her Majesty’s Government on his behalf.445

Under the regulations adopted by certain religious denominations, 
their missionaries are seemingly not authorized to present claims for 
death or personal injuries for submission to foreign states for inter
national settlement.446

In connection with the claim of the Methodist Episcopal Mission 
arising out of the Nanking incident of March 24, 1927 there was 
presented to the Sino-American Joint Commission at Shanghai, China, 
by that Mission the following statement with reference to losses in 
the amount of nearly C$60,000, covering immovable property (C$43,- 
747.25) and movable property (C$15,875.84):

In connection with this statement of our property losses in Nanking, we wish 
at this time to reaffirm the statement of our position made in a letter of October 
31, 1928, to the effect that we are not asking for reparations nor making any 
claims. We are making this statement of our losses that it may be known what 
they are. We wish to have no pressure of any kind used to collect these losses, 
but if the Chinese feel that they want to make good these losses and would not 
be happy nor satisfied unless they do make them good and request to pay them, 
then our Board will not refuse to accept. Our own position is now such that we 
cannot ourselves make good these losses yet we have only the heartiest good will 
for China and if the Chinese approve of our work and wish to help it along by 
paying for these losses we shall be happy and grateful and continue to use all our 
strength and resources for the work in China.

After discussion it was agreed by the Commission that since the 
Methodist Episcopal Mission was “not asking for reparation nor 
making any claim”, the Commission could not consider this “state
ment of losses” as a claim filed.447

445 Ibid. 1003, 1004.
446 Note the claim of Rev. E. R. Beckman (United States v. China), ms. Depart

ment of State, file no. 493.11B38, discussed in ch. IV, post, p. 702; see also the case 
of T. Vatne (United States v. China), ibid. 493.11/512, enclosure no. 2, page 8, 
with despatch of June 25, 1914, where $5,000 was paid on account of the murder 
of claimant’s son, W. T. Vatne, at Sianfu on October 19, 1911, although it was 
contrary to the policy of the Scandinavian Mission school, of which the deceased 
had been a member, to present a claim for loss of life. A claim for the destruction 
of personal property belonging to the claimant’s son was presented by the Field 
Committee of the Scandinavian Alliance Mission on behalf of T. Vatne, on March 
10, 1913. (Ibid. 493.11Sca6/l.) The claim was liquidated and settled in 1915 in 
the sum of 7,945.60 Shanghai taels, plus 606.26 taels interest at five percent from 
April 26, 1913 to the date of payment (ibid, enclosure 8).

447 Minutes of the Twenty-sixth Meeting of the Sino-American Joint Commis
sion held at Shanghai, China, on December 22, 1928, enclosure 7 in despatch of 
C. J. Spiker and V. G. Lyman, American Commissioners, to the Secretary of 
State, February 6, 1929, ibid. 493.11N15/303.
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When the Industrial Baptist Institute at Corrente, in the State of 
Piauhy, Brazil, suffered losses on account of raids by bandits and others 
in Brazil in 1926, the Institute stated in a letter to the Department 
of State of December 22, 1926 that it would “not ask reimburse
ment, though it ought to be had/7 but asked that “complete protec
tion ” should be given.448

At times claimants refuse to receive the amounts offered in settle
ment of the claim. Although the claim may properly be settled 
without consulting the individual claimant, when he declines to 
accept the proffered amount, and that is all that his state can reason
ably procure, or that it thinks is just, nothing further need be done by 
the claimant state and the claim may be dropped. This is a matter 
within the discretion of the claimant state.

In this connection reference is made to the Mather case, where an 
Austrian regiment, while marching through the streets of Florence on 
December 29, 1851, was obstructed in its march by a British subject, 
Erskine Mather. The lieutenant in charge of the troops stated that 
he thought that Mather intended to strike him and had therefore 
struck Mather a blow with the flat of his sabre and thereafter cut 
him with it. The Austrian officer in uniform and on duty was required 
by the rules of the service, if insulted or menaced, to resent the insult 
on the spot. Prolonged correspondence 449 * took place between the 
Government of Great Britain and the Grand Duke of Tuscany as to 
the responsibility of the latter for the acts of the Austrian troops while 
within his territories. The Tuscan Government took the position 
that Tuscany had no jurisdiction over the Austrian officer; that she 
was not the responsible party, and that it was for Austria alone to 
grant reparation if it was due.460 The position of the British Govern
ment, on the other hand, was that—
the evidence which has thus been obtained conclusively establishes that a most 
unprovoked outrage was committed on an unarmed and unoffending British 
subject by an officer in command of a military party, acting for Tuscan purposes 
in the Tuscan dominions. But for all acts of authority done in Tuscany, whether 
by persons directly in the service of the Grand Duke, or by persons deriving their 
authority in Tuscany from Treaty engagements entered into by the Grand Duke, 
the Tuscan Government is alone responsible; and Her Majesty’s Government can 
look only to the Grand Ducal Government for redress, when the unjustifiable 
conduct of any person either directly or indirectly in the Tuscan service has 
occasioned injury to a British subject.

But although Her Majesty’s Government cannot but admit that in regard to 
this matter the position of the Tuscan Government is peculiar, inasmuch as the 
outrage upon Mr. Mather was committed by an Austrian officer, who himself is

448 Industrial Baptist Institute at Corrente, A. J. Terry, Superintendent (United 
States v. Brazil) ibid. 332.1163/7.

449 60 Br. & For. St. Paps. (1869-70) 1131-1192, 1186.
460 Ibid. 1149, 1150.
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amenable only to the martial law of Austria, Her Majesty’s Government never
theless cannot permit the Tuscan Government to repudiate the responsibility of 
an independent State to protect the subjects of foreign Powers residing peaceably 
in the territory of that State, on the plea that there is no tribunal in Tuscany 
competent to take cognizance of complaints preferred by such persons.451 452 453 454 455 456 457 458

When Mather was asked whether he would accept an apology 
from Lieutenant Forsthiiber, the officer who committed the attack, 
Mather replied in most unqualified terms that he would not accept 
any apology whatever from him, “or from the whole Austrian army, 
if it were offered to him”.462 Instead, he asked an investigation of the 
incident and an indemnity of £5,000.463 Lord Malmesbury thought 
the sum named exorbitant but instructed the British Charge in Flor
ence not to accept less than £1,000,464 and subsequently reduced this 
amount to £500 as a minimum.466 At length the Duke of Casigliano 
offered to pay an indemnity of 1,000 francesconi, or £222 4s., influ
enced as he said “by a sentiment of generosity which is not to be ap
pealed to as a precedent in similar cases”. The British Charge 
accepted this amount, though his act was disavowed later, explaining 
that one of his reasons for accepting so small a sum was that Mather's 
conduct at the time of the incident was “highly imprudent”, and 
that “to his own indiscretion must be partly attributed the misfor
tune which befell him”.466 Mather indignantly refused to accept 
that amount, and the matter apparently was terminated without the 
payment of any indemnity.

Estoppel

Not only may the claimant waive any rights he may have to dam
ages, but under certain circumstances he may be estopped from pre
senting his claim for damages.467

Thus, where a claim for $70,000 gold was presented by Spain to the 
Nicaraguan Mixed Claims Commission, established under the de
crees of 1911, for damages on account of the alleged breach in 1906 
by the Government of Nicaragua of a lease of the Government print
ing office made in 1905 to Augusto Mulet de Chambd, a Spanish sub
ject, the claim was disallowed, among other reasons, on the ground 
that the claimant had consented to the rescission of the contract and 
was estopped from asking damages.468

451 Ibid. 1151-1152.
452 Ibid. 1141.
453 Ibid. 1143, 1144.
454 Ibid. 1146.
455 Ibid. 1163, 1164.
456 Ibid. 1167, 1175, 1176, 1182.
457 The term “estoppel” is not used in its technical sense in every instance dis

cussed herein.
458 Schoenrich’s Report (1915) 45, docket 1, Commission formed under the 

Nicaraguan decrees of March 29, May 17, and October 9, 1911 (approved 
October 14, 1911).
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By article IV of the treaty of alliance of December 5, 1865, between 
Peru and Chile, the two Governments agreed that during the then 
present war against Spain each of the contracting Governments on 
whose waters the combined naval forces might happen to be during 
the war should defray the expenses necessary for the maintenance of 
such forces and that at the termination of the war the two Govern
ments should nominate two commissioners, one for each Govern
ment, to make a final liquidation of the accounts and charge one 
half of the expenses to each Government.

On April 7, 1875 an award was announced by the Arbitrator ap
pointed by the Governments to make the settlement above referred 
to.469 With reference to the claim made for expenses of the Apuri- 
macj the Arbitrator said:

This vessel was sent to Peru for repairs, which could not be made in Chile» 
with the knowledge and consent of both parties. Under the plain provisions of 
the treaty a vessel was not compelled to be bodely [bodily] present with the 
allied fleet in order to constitute a part of it, the contingency of separation 
being expressly provided for; nor can any claim against her seaworthiness lie at 
this late day. She was accepted as an allied vessel by both parties, sent to 
Peru for repairs, and the objection now urged should have been made at that 
time. The failure to do this places the objectors in the position of taking an 
advantage after the fact. Her expense is computed as common to October 31, 
1867.459 460

In the case concerning the payment of various Serbian Loans 
issued in France (France v. The Kingdom of the Serbs, Croats and 
Slovenes),461 the Permanent Court of International Justice held that 
No estoppel where there had been a failure on the part of the bond- 
o^change^^sf- holders to protest against payment in paper francs 
tion for fourteen years, such failure did not create an
estoppel. The Court said:

. . . There has been no clear and unequivocal representation by the bond
holders upon which the debtor State was entitled to rely and has relied. There 
has been no change in position on the part of the debtor State. The Serbian 
debt remains as it was originally incurred; the only action taken by the debtor 
State has been to pay less than the amount owing under the terms of the loan 
contracts.462

When German nationals presented claims before the War Claims 
Arbiter for patents licensed by the Alien Property Custodian to the 
United States Government, the claimants’ counsel denied the right

459 La Fontaine, Pasicrisie Internationale (Bern, 1902) 157.
460 Ibid. 167.
461 Publications of the Permanent Court of International Justice, Series A- 

Nos. 20-21, Judgment No. 14 (1929), 37-39; II Hudson, World Court Reports 
(1934) 344, 368-369.

462 Publications of the Permanent Court of International Justice, ibid. 39; II 
Hudson, ibid. 369.
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of the United States to challenge the validity of the patent for which 
such license was granted, on the ground that, according to American 
local law, a licensee could not be heard to deny the licensor's title 

or the validity of the patent. The Arbiter, Edwin 
where1 "PlFcensee’’ Parker, held that the doctrine of estoppel had no 
of a patent had application to this group of cases, wherein the United 
“Hcensor”1 States had no contract with the ex-enemy nationals 

who appeared as claimants, and that in order to 
determine tbe “fair compensation” to be paid by the United States 
for the license to a particular patent, the validity of the patent and 
the claimant's title thereto might be challenged by the Government 
of the United States and inquired into by the Arbiter.463

A claim was presented against Brazil by the United States on 
behalf of the owners and crew of the American whale ship Canada 464 
for wrongful acts of Brazilian soldiers under command of an officer, 
who forcibly prevented the crew from heaving the ship off a reef in 
Brazilian waters in 1856 and took possession of the vessel, whereupon 
the vessel became a total wreck.

When the owners of the ship presented their claim to the Depart
ment of State they requested an indemnity of $212,365. Mr. Trous
dale, the American Minister at Rio de Janeiro, presented the claim 
to the Brazilian Government in June 1857, and the Brazilian Govern
ment denied its responsibility in the premises. For a period of ten 
years the diplomatic correspondence was suspended, chiefly because 
of the Civil War in the United States, but negotiations began anew 
in 1868. On January 23, 1869 Secretary of State Seward instructed 
J. Watson Webb, then American Minister to Brazil, to accept $70,000 
in full settlement of the claim, as the smallest admissible amount, 
“reserving all rights of the claimants and of this government" in 
case the offer were rejected. The Brazilian Government refused to 
accede to this offer of settlement of the claim, and the claim was 
referred to arbitration under a protocol between the two countries 
signed March 14, 1870. Edwin M. Thornton of Great Britain was 
selected as Umpire.

The Umpire in allowing $100,740.04 in an award contained in 
identic notes to the two Governments, dated July 11, 1870, stated 
that—

Neither can the Umpire be influenced by the fact that the United States Gov
ernment at one time offered to accept a reduced sum as a compromise for the

463 War Claims Arbiter, Functioning under the Settlement of War Claims Act 
of 1928, Administrative Decision No. 1, dealing with Patent Claims, October 31, 
1928 (Government Printing Office, 1928) 40-45.

464 2 Moore’s Arb. 1733; ms. Department of State, 16 Instructions, Brazil, 217, 
219-220, no. 242, January 23, 1869.
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claim. Such offers are made for various reasons. It may be that the claimant 
is much in want of the money to which he is entitled, and desires to obtain 

compensation at once. His government is perhaps wearied 
of litigation, and desires not to embitter the relations between 
two friendly countries by useless discussion. An offer is 
therefore made, even involving a sacrifice. But once the 
offer is refused, and the discussion is continued till at length 
arbitration is agreed upon, the duty of the umpire is to calcu

late the amount of damages in accordance with the evidence submitted to him, 
and without taking into consideration any proposal which may have been made 
to accept a reduced sum. Indeed, at the time of making the offer, the rights of 
the claimants were reserved in case the offer should be rejected.465

In the Chorzdw Factory case (Germany v. Poland), the Permanent 
Court of International Justice stated that it would not take account 
of the admissions, declarations, or proposals made by the parties 
after Judgment No. 7, during negotiations for a settlement which was 
not consummated.466 

In this connection the Court said:
Nor yet can the Court, on the other hand, be satisfied with the price stipulated 

in the contract of December 24th, 1919, between the Reich, the Oberschlesische 
and the Treuhand, or with the offer of sale of the shares of the Oberschlesische 
to the Geneva Compagnie d’azote et de fertilisants made on May 26th, 1922. It 
has already been pointed out above that the value of the undertaking at the 
moment of dispossession does not necessarily indicate the criterion for the fixing 
of compensation. Now it is certain that the moment of the contract of sale and 
that of the negotiations with the Genevese Company belong to a period of serious 
economic and monetary crisis; the difference between the value which the under
taking then had and that which it would have had at present may therefore be 
very considerable. And further, it must be considered that the price stipulated 
in the contract of 1919 was determined by circumstances and accompanied by 
clauses which in reality seem hardly to admit of its being considered as a true 
indication of the value which the Parties placed on the factory; and that the 
offer to the Genevese Company is probably to be explained by the fear of meas
ures such as those which the Polish Government in fact adopted afterwards 
against the Chorzdw undertaking, and which the Court has judged not to be in 
conformity with the Geneva Convention.

And finally as regards the sum agreed on at one moment by the two Govern
ments during the negotiations which followed Judgment No. 7—which sum, 
moreover, neither Party thought fit to rely on during the present proceedings—it 
may again be pointed out that the Court cannot take into account declarations, 
admissions or proposals which the Parties may have made during direct negotia- * 486

465 2 Moore's Arb. 1745-1746.
486 Publications of the Permanent Court of International Justice, Series A-No. 
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tions between themselves, when such negotiations have not led to a complete 
agreement.487 488

In the claim of Norway on behalf of certain nationals, commonly 
referred to as the claim of Norway v. The United States fm decided by 

. the Permanent Court of Arbitration, $11,995,000, in-
r^pondent^state eluding interest, was allowed the claimants as the value 

of their ships in process of construction and of contracts 
for the construction of ships, requisitioned by the United States during 
the World War. In that case the Government of the United States 
had offered to settle for the amount of $2,679,220, which was rejected 
as a basis of settlement by the Court.

Claimants are not estopped from claiming larger indemnity by 
offers of settlement made prior to the arbitration, but, in the absence 
Prior offers of c^ear ev*dence as to the extent of the losses, such
settlement, etc., previous estimates, together with all other evidence 
denceted &S evi" as ex^en^ injury, may properly be con

sidered by an arbitral tribunal. It should always be 
borne in mind, of course, that such an offer possibly arose out of an 
effort to effect a compromise. Prior liquidated amounts and previous 
settlements have been frequently referred to as guideposts in the 
estimation of damages.

For example, in another case decided by Mr. Thornton subsequent 
to the Canada case (United States v. Brazil) just referred to, that of 
George L. Hammeken (United States v. Mexico), it appeared that 
Hammeken, a citizen of the United States, had procured a contract 
under a decree of August 26, 1856 from the Government of Mexico 
for the construction of a railroad between the City of Mexico and 
Tacubaya. The railroad was opened for traffic on January 1, 1858. 
In 1858-59 the government of which Miramon had been elected presi
dent “ despoiled the claimant of many of the rights and immunities 
possessed by him and guaranteed to him, by the decree of August 26, 
1856 ”. On May 2, 1862 the Mexican Government allowed the claim
ant $100,000 as indemnification for the losses occasioned him by the 
seizure of the road, a sum which was to be paid out of the proceeds of a

487 Ibid. 679-680.
The Court then arranged for an expert inquiry to supply the data required for 

the determination of the amount of the indemnity. The matter was, however, 
subsequently settled by agreement of the parties.

488 Claimants: The Manitowoc Shipping Corporation (two claims); The Baltimore 
Steamship Company; The Vard II Steamship Company; The Sorlandske Lloyd 
Corporation; The Ostlandet Steamship Company, Jacob Prebensen Jr.; The Tromp 
Steamship Company^ The Maritim Corporation; The Haug Steamship Company; 
The Mercator Corporation; The Sorlandske Lloyd Corporation; H. Kjerschow; Harry 
Borthen; E. & N. Chr. Evensen, Incorporated. (Scott, The Hague Court Reports 
(2d ser. 1932) 39, 73.)

The United States, under the terms of the decision, was allowed to retain 
$22,800 on behalf of Page Brothers. (Ibid. 80.)
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loan that had been negotiated by a treaty with the United States. 
The treaty was, however, never ratified.

Hammeken presented a claim for $300,000 to the Mixed Claims 
Commission established by the United States and Mexico pursuant 
to the convention of July 4, 1868, covering the same losses that were 
covered by the previous offer.469

The Mexican Agent urged before this Commission that the settle
ment in 1862 had been in the nature of a “gracious donation”. 
Umpire Thornton answered this argument by stating that if the Mexi
can authorities had thought no wrong had been done, they would not 
have agreed to grant compensation but, instead, would have installed 
the claimant in possession of the railroad. In determining the amount 
allowed ($100,000 contingent upon the presentation of certain orders) 
the Umpire held, August 10, 1875, that nothing could be fairer than to 
refer to the amount agreed upon in 1862 by the Mexican Government 
and the claimant. He said:

In enquiring into the amount of the compensation to which the claimant is 
entitled, nothing can be fairer than to refer to the agreement which was come to 
between the Mexican Government and the claimant in 1862. This agreement was 
for the payment to the claimant of $100,000 by instalments at stated, though 
conditional, periods. Both parties believed at the time that the indemnity would 
be paid to the claimant. The amount therefore with the conditions of payment 
annexed, may certainly be taken as the fair value of the claim at that time.470

Certain French claims against Peru, among them the claim of 
Dreyfus Brothers and Company, were submitted to arbitration under 
the terms of a compromis signed by France and Peru at Lima on 
February 2, 1914, in accordance with the procedure provided for in 
chapter IV of the Hague convention of October 18, 1907 for the pacific 
settlement of international disputes. The tribunal consisted of 
Federico Elguera of Peru, Louis Sarrut of France, and Frederic 
Ostertag of Switzerland.

The award in the Dreyfus case was rendered on October 11, 1921.471 
From the decision it appears that Dreyfus Brothers and Company 
had entered into a contract with Peru on August 17, 1869 for the pur
chase and sale of two million tons of guano, the profit of the Company 
to result from the re-sale of the guano, for which a monopoly was 
granted to them in the markets of Europe and its colonies. The 
Dreyfus Brothers, on their part, bound themselves to advance certain 
sums for the purposes of a loan. Numerous disputes arose in the 
Peruvian courts with reference to this contract.

On April 4, 1879 war broke out between Peru and Chile and at the 
end of December 1879 Nicolas de Pierola seized the power and was

469 Memorial and Opinion, docket 158; ms. Department of State; 4 Moore's 
Arb. 3470. Moore spells the name “ Hammaken”.

470 MS. Department of State: Opinion.
471 Scott, The Hague Court Reports (2d ser. 1932) 31.



proclaimed president. On April 3, 1880 Dreyfus Brothers and Com
pany wrote to President Pi&rola that “they entrusted to him the 
decision of the questions in dispute and that they accepted his decision 
in advance”. On April 13, 1880 President Pierola “using his excep
tional powers, undertook the solution” of the dispute, and on June 
30, 1880, having considered all the points, rendered a judgment fixing 
the balance of the credit due Dreyfus Brothers and Company at 
16,908,564.62 soles, or £3,214,388 11s. 5d., which was approved by 
the court of accounts, and confirmed by an authentic act, received 
on December 1, 1880, by M. Suarez, notary.

The Permanent Court of Arbitration, in rendering the decision in 
this case, pointed out that certain high courts had recognized that 
Pierola’s government “represented and bound the nation” and added 
that “it is of slight importance that a Peruvian law of October 25, 
1886, declared ‘all the internal acts of the government performed by 
Nicolas de Pierola null/ since this law can not be applied to foreigners 
who treated in good faith”.

The Court of Arbitration held that the credit of Dreyfus Brothers 
and Company had been “legally and finally fixed” at the sum deter
mined upon by the President of Peru in 1880, and allowed this amount 
plus other sums which thereafter accrued.472

When, in 1879, the Spanish authorities in Manila levied a fine upon 
the Masonic, an American vessel, and thereafter sold the vessel at 
auction, and it was later discovered that the customs officials had made 
a mistake—that there was, in fact, no shortage in the number of cases 
of cargo on board the vessel, as had been thought at the time of its 
seizure and sale—a claim was presented against Spain by the United 
States on behalf of the owners of the vessel in the amount of $64,639.78 
(inclusive of interest) for the wrongful seizure and sale of the vessel. 
When the case was decided on June 27, 1885, Baron Blanc, the Italian 
Minister at Madrid as Arbitrator, assessed the damage to be paid by 
Spain to the owners of the Masonic at $51,674.07, including interest. 
In an undated confidential memoir, transmitted to his own Govern-

472 See the case of Julio Romano Santos (United States v. Ecuador), settled on 
September 22, 1896 by the award of Mr. Alfred St. John, under the terms of the 
convention of February 28, 1893, wherein $40,000 in gold was allowed the claim
ant for his arrest and detention in 1884 and 1885 in Ecuador. Santos and a 
representative of the Government of Ecuador came to an agreement on the 
amount of the indemnity ($40,000), while the arbitral proceedings were pending, 
and, both Governments having indicated a willingness that the agreement 
should be made the basis of the award, this figure was adopted by the Arbitrator 
in his award. (Ch. II, post, pp. 333 et seq.)
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ment, he set forth the grounds for his decision. With reference to the 
value of the vessel, alone, he stated:

In the account presented in 1883 by the claimant, without proofs and by way 
of amicable compromise, $14,500 are claimed as the value of the Masonic when 
seized.

In the offers made by way of equity by his excellency the minister of state
. (note memorandum of May 30), the value of the Masonic is

Claimantbound fixed at ^g^OO.
accoimt n°r the account presented at the arbitration on the same

date, of 30th May ultimo, by his excellency the minister of 
the United States, by way of strict right and the proofs, $22,000 are claimed as 
the value of the Masonic when seized.

Among the documents in due form, according to the laws of the United States, 
presented to arbitration, those of disinterested origin in the claim prove that the 
building of the Masonic, done in 1864, cost, rigging and accessories not included, 
$41,000; that the ship, on her departure from New York, was worth from $23,000 to 
$25,000, and, according to the most precise estimate, $45 per register ton 539.80, 
viz, $24,291, the rigging and effects being by themselves worth $6,838.45, and 
the copper sheets covering the bottom, $2,000; that her conditions of solidity 
have been certified as being in good order on the 16th of May 1878, on her depar
ture from New York, by the Bureau Veritas, which classed her A 1.1, the register 
of the American Shipmasters’ Association classing her on its own part A 1.1)4.

But after her forced detention at Manila (January, 1879) the Masonic had expe
rienced damages which diminished her value. The cost of repairs of those dam
ages has been estimated by Captain Nichols (Blanchard?) and by the Mate 
Genn, in their affidavits, and without other proof, at $3,000, having reference 
to the current prices in the Hong-Kong docks; and by official information not 
produced at the arbitration, but stated by his excellency the minister of state 
to have been given by the commandancia de ingenieros of marine at Manila, 
where, according to the documents produced by the claimant, the repairs are 
more difficult and expensive, at $20,000.

For the appraisement of damages it does not seem conclusive that after the 
seizure and the order for the sale issued by the administration of the Philippines, 
and against which the consulate [consul] of the United States, supported by his 
Government, openly presented a protest of nullity, the ship did not find a bidder 
at any price in the public auction which took place, in regard to which, besides, 
no document was presented to the arbitration, nor have any documents likewise 
been exhibited relative to the final sale by the Spanish administration of the 
ship as [a] wreck for $1,141.90.

. . . with respect to the claim of $22,000, based on the appraisement of the 
damages at $3,000, the opinion of the undersigned is that the proofs furnished 
by the claimant, not being unimpeachable as to the latter figure, and the claimant 
being liable to be considered as bound by the claim of $14,500 made by him in 
1883, the only one, according to the declaration of his excellency the minister 
of state, of which the Spanish Government is officially aware, the appraisement 
of $14,500 made upon the invention [investigation] at the time the seizure took 
place, presented by the claimant in 1883 to the Spanish Government, and pro
duced at the arbitration by his excellency the minister of state, remains a 
document for the benefit of Spain against the appraisement exceeding that amount.
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In view, therefore, of the principles of equity and of the sense of conciliation 

which ought to prevail in an arbitral decision, the undersigned reduces the 
indemnity for the value of the ship to $14,500.473

The sum of $13,947 United States gold was allowed Kunhardt & Co., 
an American partnership, on its claim for $22,847.71 United States 
gold for damage by Venezuelan troops to the estate of El Molino in 
December 1899 and following, by the American-Venezuelan Commis
sion established under the protocol of February 17, 1903.474 Com
missioners Paul and Bainbridge agreed in allowing the amount stated.

In that case there had been “An appraisal of the property lost and 
an assessment of the damages done ... by competent appraisers 
Figures of familiar with the property and its value. ” The re
appraisers port of the appraisers showed that the loss sustained
considered was $15^750 ^ money 0f the United States. The
appraisement had been verified before the judge of the municipal 
court of the city of Concepcion on April 16, 1901. Although the 
amount allowed by the Commissioners was somewhat less than the 
figure fixed by the appraisers, there is no doubt that the estimate of 
the appraisers was carefully considered in the allowance of the 
amount awarded. Mr. Bainbridge quoted the calculations of the 
appraisers at length and with seeming approval. Mr. Paul stated 
that he entirely agreed with Mr. Bainbridge “in the appreciation of 
the evidence” and the amount allowed.475

On October 6, 1873 Baron Cavalchini, the Italian Envoy to Brazil, 
and James R. Partridge, the Minister of the United States to Brazil, 
gave their decision as arbitrators in the claim of the Earl of Dundonald 
(Great Britain v. Brazil). The claim involved a demand for reim
bursement for services rendered Brazil by Admiral Lord Cochrane, 
father of the Earl of Dundonald, during the Brazilian struggle for 
independence. Payments had been suspended after 1825 for “dis
obedience of orders”, and in 1857 the Brazilian Government had paid 
the full arrears of salary then due. A pension of $6,000 had been paid 
to Admiral Lord Cochrane until his death and thereafter to Lady 
Cochrane. The Brazilian Government had also paid Lord Coch
rane’s son, the claimant, about £9,450 in 1865 in satisfaction of an 
unsettled claim for prize money. Notwithstanding these payments, 
Lord Dundonald claimed “for moneys retained and deducted, 
others;—for special prize-money in the Imperatriz, ($5,000;)—for 
interest on arrears of pension suspended, and for sundry items of 
prize, &c., all [of] which, with compound interest”, amounted to at 
least six million dollars.476

473 1885 For. Rel. 724, 729-730.
474 Ralston’s Report (1904) 63.
473 Ibid. 68-69, 72. '
476 1874 For. Rel. 70-73; Minister Partridge to Secretary of State Fish, ms. 

Department of State, 40 Despatches, Brazil, no. 131, October 10, 1873.



196 CHAPTER I

Amount allowed 
not in excess of 
amount claimant 
had offered to 
accept

It was reported that “Lord Cochrane” had offered, in 1860, to 
accept £44,000 in full settlement of the claim. The Arbitrators 
awarded £38,675. Mr. Partridge, in reporting the settlement of 
this case to the Department of State on October 10, 1873, stated that 

the amount allowed was “considerably more than he 
had any right to expect; but not one-half of what I 
understand the British Legation thought the least 
possible sum, (£100,000) ”.477 Although the Ameri
can Minister, in his brief report to his Government 

regarding the settlement of the case, made no mention of any connec
tion between the amount allowed and the figure offered at one time 
for settlement of the claim, it is to be noted that the final award did 
not exceed the figure stipulated in 1860 as an amount that would be 
accepted “in full” settlement of the claim.

Where the Company General of the Orinoco,478 a French company, 
assignee of two concessions in Venezuela, was prevented in 1890 by 
the Venezuelan Government, the grantor of the concessions, from 
assigning its rights to an English company, the Umpire of the French- 
Venezuelan Commission established under the terms of the protocol 
of February 19, 1902, Mr. Plumley, to whom the claim for damages 
was presented, held on July 31, 1905 that the refusal to permit the 
assignment was a violation of the contractual obligations of the 
Government and that the damages should be the amount the English 
company had offered to pay, plus the expenses incident to the proposed 
Damages meas assignment, together with interest on that sum for 
ured by figure a period of fifteen years. The figures were taken
fixed m prior from a statement made on July 10, 1902 by the agreement 1 „ _ T -A ^ TT. , .liquidators oi the company, L. Roux, T. Vial, and
A. Boulissi&re, to the Minister of Foreign Affairs at Paris. 
Plumley, in rendering the decision, said:

Umpire

What were the damages suffered by the claimant company because of the 
injury it received through the action of the respondent Government in reference 
to the contract with the British company? These damages were substantially 
the value of the concession at that time. There are minor matters which if 
definitely known in character, amount, and value might be considered, reckoned 
with, and deducted from this sum, but they are left all too vague to be of evidential 
value, and hence they are omitted from consideration. Approximate equity 
is all that can be required and all that can be gained from a case so indefinite in 
many of its important facts. Substantially the property of the company was 
dispersed and disposed of to its entire loss, though its inability was not through 
any inherent weakness of its own, but resulted from the conditions which en
vironed it. In 1890 it was in a situation to be relieved of its indebtedness through 
aid of the British company. The sovereign act of the respondent Government 
prevented this. There is no inequity if that Government be asked to take up 
the load just as it was when this act of sovereignty was interposed. The value

477 Ibid.
478 Ralston’s Report (1906) 244.
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of the concession may certainly be regarded as equivalent to the sum which the 
British company was about to pay for it. That sum was the amount of its 
indebtedness at that time, which was stated at 1,636,078.17 francs, to which 
may be added 25,000 francs, the sum representing the expense attending the 
contract with the British company, which was thwarted by the intervention of 
the respondent Government. This makes the sum of 1,661,078.17 francs. To 
this interest for fifteen years will be added 747,485.18 francs, which is the approxi
mate length of time during which this sum has been in default, making a sum 
total of 2,408,563.35 francs, for which sum the award will be drawn.479 480

In 1897 the President of Venezuela had sent a semiofficial plenipo
tentiary, General Pietri, to Paris to renew diplomatic relations with 
France. His negotiations had resulted in the signing of a protocol by 
virtue of which normal relations between the two countries were to 
be reestablished, provided that such diplomatic act was ratified by 
the Congress of Venezuela. Annexed to that protocol was a con
vention, concluded on June 24, 1897, between the plenipotentiary of 
Venezuela and the liquidators of the Company General oj the Orinoco, 
in which it was stipulated that the said company, by way of compro
mise, agreed to relinquish any further claims upon payment by the 
Venezuelan Government of an indemnity of 3,600,000 bolivares. 
The Venezuelan Government failed to ratify the protocol, and the 
convention remained null and void. However, when the claim was 
presented to the Mixed Commission, France and Venezuela, estab
lished pursuant to the protocol of 1902, the French Commissioner 
urged that, although the convention did not come into effect, never
theless “it may be inferred from such fruitless endeavors to come to 
an agreement that there has been a Venezuelan plenipotentiary, who 
eight years ago recognized the right on the part of the Company 
General of the Orinoco to a considerable indemnity ”.m No specific 
reference was made to this settlement by the Umpire in his opinion 
awarding 2,408,563.35 francs in favor of the claimant.

The steamer Montijo, owned by Messrs. H. and J. Schuber, citizens 
of the United States, was seized by revolutionists against the State 
government of Panama on April 6, 1871, while on a voyage from the 
town of David to the city of PanamA within the jurisdiction of 
Colombia. The vessel remained in the possession and use of the 
captors and the Government of the State of Panama for a period of 
sixty-three days. The claim, presented by the owners against 
Colombia (the Federal Government) for the dispossession and use of 
the steamer, etc., was arbitrated pursuant to the agreement of August 
17, 1874, under the terms of which Mr. Mariano Tanco of Colombia 
was appointed Arbitrator by Colombia, Mr. Bendix Koppel of Den
mark was appointed Arbitrator by the United States, and Mr. 
Robert Bunch, British Minister Resident at Bogota, was chosen as 
Umpire by the two arbitrators. Mr. Bunch rendered an award in

479 Ibid. 365.
480 Ibid. 285.
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favor of the claimants for $33,401 on July 26 ,1875.481 By the award 
he allowed $500 a day for the use of the vessel for the period of 
sixty-three days. In so doing he explained that “The sum of $500 a 
day has been fixed because that amount seems to have been constantly 
agreed upon by the governments of Panama and the Messrs. Schuber 
as a fair price.” 482 It appeared that during the period between 
1869 and 1871 the Montijo had engaged in trade between Panamd 
Value of use of and David, under a contract with the State of Pana- 
vessel based on ma, dated December 15, 1869, wherein it was pro
prior agreement yided that in cases of disturbance of the public order 
special contracts should be made for the conveyance of troops and that 
a sum not exceeding $500 a day should be paid to the owners of the 
Montijo.m

A claim was made by the British Government against the Govern
ment of the United States on account of the seizure of the British 
schooner Lord Nelson on June 5, 1812 on Lake Ontario, about two 
weeks before the declaration of war between the two countries. The 
vessel was libeled before the United States District Court for the 
Northern District of New York, and the court ordered that the vessel 
be sold and the proceeds brought into court. On July 11, 1817 that 
court pronounced the seizure of the vessel to have been illegal and 
void, and the proceeds of the sale of the vessel ($2,999.25) were 
directed to be paid to the owners. The funds were embezzled by 
the clerk of the court, and the order was not complied with. A claim 
for indemnity having been presented by the British Government on 
February 3, 1819, the Committee on Claims of the House of Repre
sentatives asked on June 24, 1836 that an investigation be made of 
the real value of the vessel at the time of its capture. On February 
11, 1837 the Secretary of the Navy, after an investigation by a special 
committee, reported this value to be $5,000.

When the claim was presented to the Tribunal established by the 
two countries pursuant to the special agreement of August 18, 1910, 
the Government of the United States admitted its liability to this 
extent, i.e. $5,000. In allowing interest on this sum, calculated in 
accordance with the terms of submission annexed to the claims 
convention, the President of the Tribunal, Henri Fromageot, in his 
decision of May 1, 1914, said:

On this point it should be observed that from the beginning this claim has 
never been presented to nor considered by the United States Government as a 
. , claim for the payment of a liquidated and ascertained sum
as dim1 a 6 of money, but as a claim for indemnity and redress, because 

the United States Government wrongfully took possession of 
and used the vessel belonging to the claimant. . . .

481 2 Moored Arb. 1421, 1427.
482 Ibid. 1444.
488 Ibid. 1427-1428.
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In international law, and according to a generally recognized principle, in case 

of wrongful possession and use, the amount of indemnity awarded must represent 
both the value of the property taken and the value of its use. . . .

It is admitted in this case that the sum of Five thousand dollars ($5,000) 
represents only the value of the vessel, and does not cover the use by the United 
States Government of the vessel or the money equivalent to its value.484

FAILURE TO ACT 
Failure to Mitigate Losses

Among the factors to be considered in the measurement of damages 
is the question as to whether the claimant has taken steps, the oppor
tunity existing, to mitigate his loss. The absence of such effort will 
usually influence the amount of the award adversely.

One of the effects of the requirement that a claimant exhaust any 
local legal remedies that he may have in the state where the injury 
occurred, is that by so doing the claimant may be able, by the imme- 
Prompt exhaus- dmte presentation of his evidence, to have his case 
tion of legal definitely settled, thus perhaps preventing unneces- 
remedies sary expense on his own part, as well as on the part
of both the claimant and the respondent governments.

In refusing to recognize as valid, claims presented in 1901 by 
Chinese subjects residing at Butte, Montana, amounting to $500,000, 
on account of a boycott of their businesses, Secretary of State John 
Hay stated to Minister Wu, in a note of December 4, 1901, that:

It is clearly shown that the rights of the Chinese subjects mentioned were 
violated by the boycott placed upon them by various labor organizations of the 
city of Butte, and it is equally obvious that for the redress of their grievance an 
adequate remedy was and is afforded by the courts. The proof of these facts is 
found in the findings and decree of the Federal court enjoining the defendants 
from the commission of the acts complained of.

The damages suffered could have been averted by a prompt appeal to the 
court; and the fact that the complainants have suffered damages through their 
laches in making the appeal does not justify a departure from the ordinary rule 
that diplomatic intervention is improper in any case where ample judicial reme
dies exist. If the complainants had promptly availed themselves of their reme
dial rights, the injuries complained of could have been prevented. Their failure 
and neglect to do so does not make the United States culpable and responsible 
or the damages resulting.488

Not only should the claimant promptly exhaust all remedies 
afforded by the local government,486 but he should also present his 
Prompt presenta- claim to his own government for prompt presenta
tion of claim tion ^6 respondent government, in order that the 
latter government may be in a position to pay it promptly, if it is a 
valid claim, and thus at least stop the accrual of any interest.

488 See ante, p. 18, footnote 26.484 Nielsen’s Report (1926) 432, 434. 
488 1901 For. Rel. 100, 127, 128.
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A claim was presented to the Department of State on January 30, 
1920 by the Netherland Government on behalf of the Royal Holland 
Lloyd,487 a corporation of Amsterdam, Netherlands, for damages in 
the amount of $540,506.77, exclusive of interest from March 21, 
1918.488 In that case the steamship Zeelandia, owned by the Nether
land corporation just named, had called at various ports in South 
America prior to October 16, 1917 and on her return voyage to the 
Netherlands with a cargo consigned to the Netherlands Oversea 
Trust Company—an organization created before the United States 
entered the war for the purpose of guaranteeing that goods consigned 
to the corporation were for consumption in the Netherlands rather 
than for reconsignment to Germany—had put into the port of New 
York on October 16,1917.

The plaintiff company made an application on October 17, 1917 
for an export license to take on additional stores, but thereafter, on 
October 22, 1917, it abandoned the plan to furnish transportation to 
additional passengers for whose use the additional stores would have 
been required and applied, instead, for clearance for the vessel with
out such additional stores, laden merely with the transit cargo. 
Clearance was denied from October 22, 1917 to March 21, 1918, 
when the vessel was requisitioned by the Government of the United 
States.

By a special act of Congress, approved March 3, 1927,489 the 
Court of Claims of the United States was given jurisdiction “to hear 
and determine” the claim of the Royal Holland Lloyd, owners of 
the Zeelandia, against the United States.

That court, in a judgment rendered on December 7, 1931, allowed 
the plaintiff $446,826.22, together with interest at five percent per 
annum computed from March 20, 1918 to the date of the judgment, 
a period of nearly thirteen years. The court held that “The position 
of the court is not different than it would be if we sat as an arbitration 
tribunal, chosen by agreement of the nations involved, to decide the 
questions here presented upon the basis of the law of nations as applied 
to the facts in the case.” 490 No reference, however, was made in the 
decision to the need for a claimant under international law to exhaust 
his local legal remedies, if any exist, before demanding an indemnity 
for an international wrong. This might possibly have been a bar 
to the whole claim. Moreover, if, when clearance was refused by

487 MS. Department of State, file no. 411.56R81; Royal Holland Lloyd v. The 
United States, 73 Ct. Cls. 722 (1931-32).

488 Petition of the claimant, filed on June 15, 1927, in the Court of Claims of 
the United States. Interest to the date of judgment was asked in the petition.

488 44 Stat. (pt. 3) 1838.
490 73 Ct. Cls. 736-737. .
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the collector of customs, the company had made seasonable appli
cation for redress through the exhaustion of their local remedies, it 
is probable that their damages would have been considerably reduced. 
By fading to exhaust whatever remedies might have been available, 
the settlement of the claim was delayed for a period of nearly thirteen 
years, and the United States, under the decision of the Court of 
Claims, was burdened with the payment of interest during that 
period. On this ground the claim might appropriately have been 
appealed to the Supreme Court of the United States. These con
siderations were brought to the attention of the Government of the 
Netherlands, and as a consequence it was agreed in February 1932 
by officials of the Department of State and counsel for the plaintiff, 
that, in lieu of an appeal in the case, the amount of the indemnity 
to be paid by the United States should be reduced by the amount 
allowed as interest for the period from the date of the requisitioning 
of the vessel to the date of bringing suit.

Accordingly, on March 7, 1932, on motion of the defendant, con
sent thereto having been filed by the plaintiff by remittitur on March 
2, 1932, the Court of Claims vacated the judgment of December 7, 
1931 and entered a new judgment on that date, allowing the plaintiff 
$446,826.22, with interest at five percent from June 15, 1927, the 
date of filing of the petition by the claimant with the Court of Claims, 
to March 7, 1932.491

By this settlement the Government of the United States was 
relieved of the necessity of paying interest for more than nine years, 
from March 20, 1918, the date of requisition, to June 15, 1927, the 
date of bringing suit. The Royal Holland Lloyd could have reduced 
the damages suffered and the amount allowed by the original decision 
of the Court of Claims, by a prompt presentment of the claim for 
settlement.

The Mixed Arbitral Tribunals between the European powers and 
Germany, established after the World War, frequently held that 
claimants were under an obligation to mitigate their damages.

The British-German Mixed Arbitral Tribunal took the position, 
for example, that in the case of arbitrage transactions on joint account 
outstanding before the War between a German firm in Berlin and an 
English firm in London, the termination of which became impossible 
Expenses need- on account of the War, “it was the right and duty 
lessly incurred 0f each,” when communication between the parties 
became impossible on account of the War, “to do what was reason
able under the circumstance.” In this case “having regard to the 
impossibility of foreseeing the terms of the Treaty”, the Tribunal

491 Ibid. 750.
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was of the opinion that “both parties took, during the war, courses 
that were reasonable.” 492

In the case of La Suedoise Ghrammont c. Roller,493 494 the German- 
Belgian Mixed Arbitral Tribunal held that a debtor for the payment 
in kind of certain products under a contract could not claim the 
equitable compensation provided for by the treaty, unless the in
creased charges forced upon him by the performance of the contract 
arose from the alteration of trade conditions and not from his own 
“blamable attitude.”

The Franco-German Mixed Arbitral Tribunal, in the claims of 
Rentiers Geny c. Etat allemand and Alfred et Pierre Geny c. Etat 
allemand,m held that, where a German sequestrator ordered trees 
felled in forests of the claimants, which the condition of the forests 
did not require, the German Government was liable for the fees of 
the sequestrator and liquidation expenses and also for all fees paid to 
a keeper uselessly appointed by the sequestrator, when the owners 
of the sequestrated property had already provided for the super
vision of the estate.

In the case of the Soctitt Patrol Block, where tank cars of the 
claimant were requisitioned by the German authorities and thereupon 
attached by the Rumanian Government as war booty, no restitution 
being made by the Rumanian Government, the fact that the claimant 
allowed the injury to be increased by failing to substitute other 
appliances, was considered.495

402 Herold et Co. c. Carl Cahn et German Clearing Office, Mixed Arbitral Tribunal 
between Great Britain and Germany, III Recueil des decisions des tribunaux 
arbitraux mixtes (1924) 3, 7.

Ibid. 570.
494 I Recueil (1922) 394.
495 The SocttU Patrol Block, a Rumanian company, claimed compensation for 

the requisition by the German Government during the war of tank cars belonging 
to the claimant company. The Mixed Arbitral Tribunal established by Rumania 
and Germany held, on July 30, 1928, that the claimant company, a powerful 
company having considerable capital and credit, could have “ long since bought 
back the tank cars which it lacked”. The Tribunal said:

... A company as powerful as the plaintiff company could without 
difficulty charge its “material” account yearly with the cost of buying 
back a few tank cars. The objection which, in the oral debates, the plaintiff 
company tried to draw from the prohibitive interest rates in Roumania 
no longer seems well founded. A prosperous stock company, in full com
mercial and industrial activity, disposes in the course of each financial year, 
of considerable surpluses from receipts; it may therefore, without resorting 
to burdensome loans, make relatively unimportant purchases of material 
over a period of a few years. The plaintiff company could have proceeded 
thus, especially during the years 1919, 1920 and 1921, while the leu still 
had a much higher exchange rate than the present rate. Its total inactivity 
contributed to increase the damage and it is just to take this fact into account 
by placing the date for settlement of the accounts at such time as the plaintiff
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Orr & Laubenheimer Company, Limited, a corporation of the State 
of Louisiana, was engaged in July 1894 in importing bananas from 
the port of Bluefields, Nicaragua, to Mobile, Alabama.496 For this 
purpose the company had under charter several steamships, one of 
which was called the Espana; also it had under its control in the 
Rama River two small launches or tugboats, the Buena Ventura and 
the Alerta, which were used to notify persons on the plantations to 
cut bananas and to collect the gathered bananas.

Early in July 1894 an insurrection occurred in the vicinity of 
Bluefields, and Nicaragua at once declared martial law and a “ state 
of siege ” over the surrounding territory. On July 30 General Cabezas 
of the Nicaraguan military forces seized the tugs Buena Ventura and 
Alertay then employed in their regular work, for the transportation 
of troops.

The tugs had been under the charge of C. H. Ellis, general manager 
for Orr & Laubenheimer, who displayed energy and judgment in the 
emergency. Another firm of banana importers, Brown & Harris, 
had two other tugs available, the Milton and the Rey. Ellis, on the 
following morning, July 31st, chartered these tugs and continued 
to gather up the bananas in order to be ready for the Espana, which 
he expected to come up as usual for her cargo. Indeed, on that very 
morning the Espana started up the river, but about half-way up she 
met the tugs going down with the soldiers. The Bluefields agents of 
Orr & Laubenheimer on the Espana thought it useless to go on 
without the boats, so they ordered the Espana to turn about and 
return to Bluefields. Had she gone on Ellis might have loaded her 
that day from the Milton and the Rey.

At the “Bluff”, near Bluefields, the troops were landed and the 
tugs and lighters were released and turned over to agents of Orr & 
Laubenheimer. But the coal on the tugs was exhausted, and they 
were unable to get back up the river to their work until Wednesday, 
August 1. Meanwhile, the Espana found it impossible to return up 
the river with them, for, on account of a panic, she could procure 
neither laborers nor a pilot. Arrests were being made by the troops 
of those who had been prominent in the insurrection, and many 
persons, including some Americans, ran away; also many natives 
sought the protection of the 300 British and American marines who 
were landed in the town. All business was paralyzed. * 498
Footnote 495—Continued.

company could have bought back all the tank cars in litigation. It seems 
just to fix this date at June 30, 1923. [Soctttt Pttrol Block c. Etat allemand 
(Rumania v. Germany), VIII Recueil (1929) 697, 702, translation.]

Accordingly, the Tribunal allowed the rental due on the requisitioned cars 
from the date of requisition to June 30, 1923. (Ibid.)

498 United States v. Nicaragua, 1900 For. Rel. 824, 826-833.
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It resulted that the Espana remained at Bluefields over three days 
and that Ellis had to bring his bananas down to Bluefields in lighters, 
as well as the men to load them. But this was done promptly, and 
the vessel sailed for Mobile on Friday evening, August 3. Had the 
tugboats not been interfered with she could scarcely have sailed 
before the previous Wednesday morning.

In assessing the amount of the indemnity sustained by the claim
ants on account of the delay in loading the bananas because of the 
requisitioning and use of the tugs, General E. P. Alexander, Arbitra
tor under the protocol of March 22, 1900 between the United States 
and Nicaragua, stated on June 16, 1900:

There is no question of a “solatium,” or of punitive damages, for the right of 
eminent domain and the rights incident to a state of war, and martial law, 

. . justify the use by any Government, in an emergency, of any
reducetd^m> e private property found available. Full compensation, how
to minimum ever, for all damage suffered by private parties must afterwards

be made. But the obligation rests upon every party damaged 
to do all in his power to reduce his losses to a minimum. That is the law the 
world over, and on these principles I now proceed to estimate the damages due 
to Orr & Laubenheimer.497

The Arbitrator continued:
For charter from Brown & Harris of the two tugs Milton and Rey (presumably 

with their lighters), $700 gold is claimed.
Nicaragua protests that this amount is extravagant. It is in evidence that 

Buena Ventura and Alerta cost $7,000 for the two. The Milton and Rey were, 
presumably, only about of equal value, and this rate would pay for the tugs in 
twenty days. But it may be conceived that Brown & Harris, who had a steam
ship, the Rover, loading at the time, took advantage of their opportunity to exact 
high figures. So in the absence of any testimony to controvert, I give the benefit 
of a doubt to Orr & Laubenheimer and allow the $700 in full.

Third. For the crews of the two tugs, at $18.50 per crew per day, and for the 
30 stevedores at $45 per day, Orr & Laubenheimer claim three days’ lost wages, 
amounting to $246. I allow, as before explained, for two days only, and at rates 
of $12.50 per day for each tug, and $37.50 for the gang of stevedores, making a 
total of $100.

Fourth. Orr & Laubenheimer claim for three days’ consumption of coal at 
10 tons per day while lying at Bluefields from Tuesday to Friday. During this 
period, it is claimed that the Espana had to keep up steam “ because it was uncer
tain when it would be needed.” It is stated that, although the coal cost only 
$2.50 per ton at Mobile, it might have been sold to a war vessel at Bluefields at 
$6 per ton, and therefore $180 is claimed on this account.

I must reject this claim on the ground that if the Espana did keep up steam 
during the three days she lay at Bluefields, it was unnecessary and was gross 
mismanagement. To have banked her fires would have answered all purposes and 
cost but a trifling sum. Anything done beyond that I can only attribute to the 
panic among the agents, which has been before referred to. The evidence indi

497 Ibid. 829.
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cates that some of them contemplated flight, and fires may have been kept in 
view of some such emergency.

Sixth. Lastly, Orr and Laubenheimer claim for the hire of their tugs the sum 
of $1,000.

I think it proper to allow liberally for the use of the tugs in view of the military 
value of their services in Nicaragua’s emergency. But after separate compensa
tion has been allowed for the wages of the crew ($100) and for the hire at extreme 
rates ($700) of two other tugs to do their work in their absence, I think an 
allowance of $50 per boat per day for minor expenses, wear and tear, and profit, 
is ample.

I therefore allow under this head the sum of $200.498
In the case of H. G. Venable (United States v. Mexico),499 arbitrated 

before the United States-Mexican General Claims Commission estab
lished under the convention of September 8, 1923, the company of 
which Venable was president, together with a company of which one 
Burrowes was president, had leased four railroad engines from the 
Illinois Central Railroad Company of Chicago for use in Mexico. 
Venable’s company, Burrowes’ company, and the National Surety 
Company contracted with the Illinois Central Railroad Company, 
severally, to pay a penalty of $150,000 in the event of nonfulfillment 
or improper fulfillment of the obligation to return the engines to the 
Illinois Central Railroad Company under the contract.

The engines were delivered and used in Mexico in May, June, and 
July, 1921. Trouble developed between Venable and Burrowes; 
Burrowes’ company was declared bankrupt, and the engines were 
attached and detained in Mexico as the property of Burrowes. 
Venable, unable to secure the release of the engines, had to indemnify 
the National Surety Company in the total amount of $162,524.48, 
which the company had paid the Illinois Central Company under its 
bond. While the engines were in the custody of the bankruptcy court 
at Monterrey, three of them were dismantled “under the eyes of all 
the railway officials at Monterrey, who at the time were government 
officials” and the “crimes must have been committed not by private 
means, but by using railway machinery, which at the time was gov
ernment machinery.” Mr. van Vollenhoven, Presiding Commissioner, 
in calculating the measure of damages for this “indirect responsibil
ity” of Mexico, to be paid by Mexico to the United States on behalf 
of Venable, who became the sole owner of the engines, stated:
A proposal of the sindico [trustee in bankruptcy] to have the engines rented 
out (paragraph 17) was opposed by Venable and was never allowed by the Court; 
being kept unused . . . their value . . . decreased, the custodians not being 
obligated to spend money in order to keep them in a first-class condition.500

408 Ibid. 832-833.
499 Opinions of the Commissioners (1927) 331, docket 603.
500 Ibid. 345.
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Mr. MacGregor, the Mexican Commissioner, in his separate 
opinion, wherein he concurred with the Presiding Commissioner that 
$140,000 was the proper amount that Mexico should pay, said:

. . . Finally, the assignee attempted to lease the locomotives in question to 
Daniel Flores or to F. Z. Westrup . . . upon payment of a rental which, although 
Failure to reduce admittedly low, at least secured the care of the locomotives 
damage con- and guaranteed their return in good condition. Venable 
sidered opposed himself to this transaction and the locomotives re
mained in the hands of the assignee of a bankrupt estate which did not have the 
funds to cover the necessary expenses for watching and preserving the said 
locomotives. All these facts which reveal negligence on the part of the Illinois 
Central and Venable, while they do not entirely prevent these parties from claim
ing damages before this international tribunal, can, at least, induce the Commis
sion to take them into account when determining the amount of damages.501

In the affair of the Kate and Anna,502 503 arbitrated under an agreement 
arranged by exchange of notes between the United States and Russia, 
Failure to miti- August 26/September 8, 1900, Dr. Tobie Michel 
gate; loss of Charles Asser, Arbiter, it appeared that on August 12, 
profit 1892, 124 sealskins found on board the Kate and Anna
were confiscated by Russian authorities when that schooner was more 
than thirty miles off the Russian coast. It further appeared that the 
commander of the Russian cruiser who seized the sealskins either 
ordered Captain Lutjens of the Kate and Anna to “quit sealing and 
go home”, as claimed by Captain Lutjens, or prohibited him only 
from sealing in Russian territorial waters, as claimed by the com
mander of the Russian cruiser. The Russian Government had ac
knowledged her obligation to pay an indemnity for the actual losses 
caused by the occurrence. The Arbiter, on November 29, 1902, held 
that, whatever the tenor of the warning, “ it could not have the effect 
of preventing the captain of the Kate and Anna from continuing 
sealing” and that Russia was not responsible for “the loss of profit 
which might have accrued to the schooner” when Captain Lutjens 
ceased sealing and returned at once to San Francisco.

Not only may there be an obligation to mitigate damages in a 
particular case, but it may be necessary to consider other extenuating 
circumstances in determining the amount of the indemnity.

In the case of the Delagoa Bay Bailway (United States and Great 
Britain v. Portugal),603 where the respondent Government had wrong

501 Ibid. 387.
502 1902 For. Rel., app. I, p. 464. The Kate and Anna was an American vessel.

503 La Fontaine, Pasicrisie Internationale (Bern, 1902) 398, translation; 1900 
For. Rel. 903. Joseph Blaesi, Andreas Heusler, and Charles Soldan were desig
nated by the Swiss Federal Council as Arbitrators to decide the case.

Where a claim was made before the Rumanian-German Mixed Arbitral Tribunal 
for mismanagement by the guardian of goods left with a German national as 
depositary, it was held that the “fault” was “partly compensated by the passive 
attitude of the owner”. (SocttM Gabriel Papp et Cie c. Etat allemand et Albert 
Roerher (Rumania v. Germany), VIII Recueil des decisions des tribunaux arbitraux 
mixtes (1929) 718.)
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‘ ‘Extenuating 
circumstances

fully rescinded a contract for the building of a railroad and taken 
possession of the road, it was held by the Special Arbitral Tribunal 
at Bern on March 29, 1900 that the act of that Government in uni
laterally fixing the time limit of eight months for the building of nine 

kilometers of the railway, although a reasonable 
period for such building, was beyond its power under 
the contract; that this act was illegal in form but not 

in substance, since arbiters would probably have found the eight- 
month period reasonable; and that, accordingly, exemplary and puni
tive damages, “such as those which might have been demanded, 
strictly speaking, by any victim of arbitrary treatment absolutely 
unmerited”, would not be allowed. In so deciding, the Tribunal 
stated that there were other extenuating circumstances, in that the 
company, when asked by the Government to state the length of time 
required to complete the railroad, had remained silent and had 
thereafter made no objection when informed of the time fixed by the 
Government for the completion of the railway. It was held that 
these circumstances “alleviate” the Government’s liability, warrant 
“a reduction of the amount” allowable, and “particularly exclude 
here and now the allowance of exemplary and punitive damages”.604

In the Union Bridge Company case (United States v. Great Brit
ain),605 decided by the American and British Claims Arbitral Tribunal, 
constituted under the special agreement of August 18, 1910, the 
claimant alleged that bridge material shipped by it in 1899 to Port 
Elizabeth, South Africa, consigned to the Orange Free State, was 
wrongfully appropriated by the British agent of the Imperial Rail
ways at Port Elizabeth, Mr. W. H. Harrison, who, in 1901, after 
the Orange Free State was annexed to the British Empire, forwarded 
the material from Port Elizabeth to Bloemfontein, a point 400 miles 
away. The company allowed the material to lay unclaimed during a 
period of eight years and even refused to answer letters offering to 
return the property on the payment of storage charges and indemnity. 
In 1908 the material was sold at auction for expenses.

Henri Fromageot, President of the Tribunal, in holding the British 
Government liable for the misappropriation of the bridge material by 
its agent, said:

. . . The knowledge of Messrs. Mackie, Dunn & Co. [the claimant’s agents],
. in October, 1901, that the material was at Bloemfontein,

Failure to protest C0Upie(j with their failure for eight years to make any protest
of property or demand for its return is relevant, m our view, only to the

question of quantum of compensation, and does not qualify
the intrinsic wrongfulness of Mr. Harrison’s action.

604 La Fontaine, op. tit. 402.
605 Nielsen’s Report (1926) 371, 377;
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He held that “fair compensation for the wrong suffered” and “not 
the contract value of the material” was “the true measure of dam
ages”.606 .

In the case of the steamer Montijo (United States v. Colombia), 
discussed previously, arbitrated under the agreement of August 17, 
1874, Robert Bunch, the British Minister at Bogota, Umpire, in his 
decision of July 26, 1875, held that there had been no violation of 
neutrality by the Montijo. In so doing he stated that—

The undersigned is aware that the object of the Colombian arbitrator has been 
to show the general character of the Montijo, but he is com
pelled to remark that a good or a bad reputation is not a 
reason for condemning or acquitting a criminal. It can 

only be received in mitigation or aggravation of a punishment.506 507

“Good or bad 
reputation”

In the case of James M. Hallowes it was alleged by the claimant, an 
American citizen, that in 1891, at the time the revolution took place 
in Chile, he owned certain silver mines near Iquique, Chile, as did 
also one Rudolfo Boivin, for whom, on February 11,1890, the claimant 
agreed by contract to make certain constructions within the latter’s 
mine, the Discordia, for which, if completed within the specified time, 
the claimant was to receive an interest in the Discordia mine and its 
appurtenances. For purposes of the contract the claimant purchased 
certain machinery, including a steam boiler in New York. The 
boiler arrived at Valparaiso and was shipped from that place on 
the steamer Ecuador, which sailed for Iquique on January 20, 1891. 
It called at Antofagasta on or about January 24, 1891, where the 
captain learned of a blockade of the port of Iquique. He thereupon 
returned to Valparaiso with the boiler, arriving there about February 
1, 1891, and discharged the machinery upon a hulk in the bay. By 
order of President Balmaceda, or under his authority, officials of 
Chile at once seized the boiler, on the ground that it might be useful 
to the revolutionists. The claimant had no knowledge of the return 
of the boiler to Valparaiso, of its discharge there, or of its seizure, until 
after all the above-recited events had taken place. The boiler arrived 
at Iquique on June 19, 1891 and at the mines about June 29, 1891,

506 Ibid. 380-381.
See also the case of Bischoff (Germany v. Venezuela), arbitrated under the 

protocols of February 13 and May 7, 1903, Ralston’s Report (1904) 581, holding 
that where the taking of personal property by the public authorities during a 
smallpox epidemic was rightful, the owner was under an obligation to receive it 
back when tendered to him and could demand in “equity” only indemnification 
for actual damages sustained thereby.

507 La Fontaine, op. cit. 209, 213.
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but the claimant was unable to commence work with the machinery 
until August 1, 1891, since part of the fixtures had been lost during 
the seizure and detention, and new castings and parts had to be made 
for replacements.

Under the terms of the contract, if the claimant did not complete 
the work within the time specified he was to forfeit all his work, and 
his investment was to belong to Boivin without cost. The claimant 
alleged that if there had been no blockade he would have received 
the boiler on the first trip from Valparaiso and would have been able 
to commence work not later than March 1, 1891 and that if upon its 
return to Valparaiso it had not been seized and held, it could, instead, 
have been reshipped to Iquique, and work could have commenced 
not later than April 1,1891. After the delayed receipt of the machin
ery the claimant, however, worked diligently and by December 11, 
1891, the time limit under his contract, the work was within two weeks 
of completion. The claimant alleged that but for the blockade he 
could and would have completed his contract within the specified 
„„ , . x time. On or about January 30, 1892 the claimant
makes a less entered “into an agreement in writing at Iquique, 
tractfaCt°ry C°n" sa^ boivin and certain other persons who

had through said Boivin become interested in said 
mines, dated on that day”, by which he was compelled to surrender 
to Boivin and others 19% barras, or shares, in his own mines, reserving 
4% barras for himself, and by which Boivin surrendered to him 4% 
barras in the Discordia mine, reserving 19% barras for himself and 
the others. The claimant alleged that “this arrangement was the 
best one for his interest that your memorialist, after diligent effort 
was able to make, according to his best judgment, and as he verily 
then believed and still believes, and as he was advised by said coun
sel”. He also alleged that he lost, in comparison with what he would 
have made if he had been able to carry out the agreement of 1890 
and had not been compelled to submit to the agreement of January 
30, 1892, 19% barras (or 3%8) of his own mines and 7% barras (or J%8) 
of the Discordia mine. He estimated his losses at $117,266.24 
Chilean currency, $10,400 United States gold, “besides interest”.

The Commission established by the United States and Chile under 
the convention of May 24, 1897, in a decision of June 8, 1901, signed 
by J. B. Pioda, President, and C. Morla Vicuna, Commissioner for 
Chile, allowed the claimant $9,000 United States gold coin, without 
explanation of the basis on which the award was made. Mr. William 
G. Gage, the Commissioner for the United States, concurred in the
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award but stated that he was of the opiuion that under the evidence 
filed the claimant was “entitled to recover a larger amount”.608

We turn next to the case of the Hassel (Norway v. United States). 
The Ausable, a privately owned American vessel in the service of the 
War Department of the United States, while proceeding to anchorage 
in Verdon Roads near the port of Bordeaux, on August 24, 1918, 
collided with the Norwegian steamship Hassel, then anchored in those 
waters, on account, it was stated, of the failure of the Ausable1 s steering 
gear to function properly. Both vessels were badly damaged. The 
Hassel, under charter to the French Government at the time of the 
collision, was detained in Bordeaux for repairs.609

In September 1919, after the Ausable had been released from 
requisition and returned to the owners, the owners of the Hassel 
filed a libel against her at Cardiff, Wales, where she had put in for 
bunker purposes. The vessel had been released under a bond of 
$150,000, which represented the maximum amount recoverable under 
British law. Since the damages claimed to have been suffered by the 
owners of the Hassel amounted to approximately $300,000 and since 
the limit of recovery in the British tribunal was $150,000, the owners 508

508 Case of James M. Hallowes (United States v. Chile), Perry’s Report (1901), 
unpaged, decision no. 15, docket 37.

In the Savage claim, an American, Henry Savage, had imported gunpowder 
into Salvador in 1851, shortly before Salvador issued an unconstitutional ex post 
facto decree in 1852 prohibiting the sale of gunpowder by private individuals 
at the end of a six-month period, making the sale of gunpowder at the end of that 
period a monopoly of the State, and providing that all gunpowder remaining 
at the expiration of that period was to be removed from the country under 
penalty of being declared contraband. There were also certain provisions re
garding the storage of gunpowder in the interim.

It was alleged that as a result of this decree the sale of Savage’s gunpowder 
became impossible; that an effort was made to sell it to the Government, but 
that the Government “declined to purchase except at a price ruinous to the 
owner”; also that, in the end, the powder had to be abandoned and was seques
trated by the Government. The owner filed a protest of abandonment on 
November 26, 1852 and claimed $5,732, the market value of the powder at the 
date of the decree, plus interest from that date. (John L. Marling to Marcy, 
Secretary of State, February 3, 1855, ms. Department of State, 3 Despatches, 
Guatemala, Central America, no. 3.)

On February 21, 1865 the Arbitrators (“referees”), M. J. Dardon, A. Andrew, 
and Fermin Armas, appointed pursuant to the agreement of May 4, 1864 be
tween the Governments of Salvador and the United States, awarded Savage 
$4,497.50 minus the amount of unpaid duties on the gunpowder, with interest 
at six percent. (Minister Partridge to Secretary of State Seward, March 17, 
1865, ms. Department of State, 1 Despatches, Salvador, no. 60.) The arbitration 
was held in Guatemala and the papers in the case were filed there. It is to be 
regretted that we do not have a more complete report of this case. (2 Moore’s 
Arb. 1855.)

m MS. Department of State, file no. 341.115Au71/41.
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of the Hassel subsequently filed a second libel in the United States 
District Court at Norfolk, Virginia. The proceedings at Norfolk 
were dismissed at the instance of the Department of Justice on the 
basis of the decision of the Supreme Court of the United States in the 
Western Maid group of cases,610 holding, in effect, that a vessel could 
not be held liable in the hands of private owners for acts committed 
by it while under government control. On July 12, 1922 the British 
Court of Appeals rendered a decision in the Tervaete case611 enunciating 
the same theory of law as that expressed by the Supreme Court in 
the Western Maid cases. Later, the libel proceedings at Cardiff were 
discontinued by counsel for the plaintiffs.

A claim was then presented to the Department of State by the 
Norwegian Legation on behalf of the owners of the Hassel for an 
indemnity in the amount of $297,410.90, later increased by the addi
tion of interest to $373,189.52. The matter was finally settled by 
compromise, rather than by the submission of the case to arbitration. 
It was at first suggested by the Government of the United States 
that $143,492.07 was the proper figure at which to fix the indemnity. 
In considering the demurrage chargeable to the United States, the 
Government of the United States took the position that demurrage 
should be allowed only for the minimum time required for repairs,612 
and not for the delay caused by lack of skill in making repairs and 
the consequent replacing of the vessel in dry dock; 613 further, that 
detention of the vessel because of negligence of the repairers in doing 
the work was a matter for adjustment between the owners and the 
repairers. The principal difference between the figures of the two 
Governments rested in the disallowance of the claim for interest, 
$75,778.62, and in the disallowance, as the Government of the United 
States urged, of a part of the claim for demurrage, i. e. $130,073.65, 
the amount in excess of fifty days7 demurrage.

With reference to that fifty-day period, it may be explained that 
the contractor who repaired the Hassel stated in his bid to repair the 
vessel that approximately fifty days would be required for the com
pletion of the work. A period of 110 days 14 hours elapsed, however, 
between the time the vessel was disabled and the time it was returned

610 Ex parte in the matter of the United States, owner of the American steamer 
Western Maid, petitioner; Ex parte in the matter of the United States, former 
requisitioned or chartered owner of the auxiliary schooner Liberty, petitioner; 
Ex parte in the matter of the United States, former requisitioned and chartered 
owner of the American steamship Carolinian, petitioner (January 3, 1922) 257 
U.S. 419.

511 [1922] P. 259.
612 The Fannie Tuthill and others, 17 Fed. 87 (N. D. Ohio, 1883).
818 Comerford v. The Melvina, 43 Fed. 77 (N. D. 111. 1890).
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to the charterers.514 Considerable time was lost because of faulty 
workmanship, necessitating the replacing of the vessel in drydock, 
Delay in com- an^ progress was also impeded to a considerable 
Dieting work extent by the refusal of the owners to assent to cer-
ault of claimant tajn c]ianges the work that had been ordered by
French officials. The Government took the position that it was not 
responsible for damages arising from the delay in completing the 
work caused by the acts of the owners.515

While the original contract of September 20, 1918 for repair of the 
vessel had stated “an approximate time of fifty days”, it was felt by 
the Government of the United States that “a number of days more 
or less than fifty might approximate that number”, but that it could 
not be argued that “one hundred or more days approximate 50 days”. 
It was decided by that Government that a number of additional days 
might equitably be allowed, with a deduction for delays attributable 
to the owners. The repairs on the vessel were commenced on Septem
ber 21, 1918, while it was afloat; it entered drydock on October 21, 
1918 and left drydock on November 23, 1918. On that date the 
repairs had run sixty-four days, and the period of sixty-four days was 
adopted as the minimum time required to effect the repairs. During 
these sixty-four days, it appeared that in at least the two following 
instances, the delay might have been attributed to the owners: (1) 
After the difficulties beginning on October 7, 1918 over the acceptance 
of certain repairs, the owners' agent, in a letter of October 14, stated 
that he had agreed with the French Merchant Marine Inspector to 
accept the alterations in the repairs. The vessel entered drydock on 
October 21, 1918. There was a delay of at least eight days during 
this time attributable to the owners. Considering the location of the 
damage, it was not necessary to defer placing the vessel in the dock 
pending settlement of this difference. (2) Delay was also attributable 
to the owners with regard to the repairs on the damaged plates after 
the entry of the ship into drydock. The repairers estimated that the 
time required in drydock was fifteen days. The vessel was in drydock 
from October 21 to November 23, 1918, a period of thirty-three days. 
The repairers were apparently embarrassed in the work by their 
inability to obtain new plates to replace some that had become too 
long after straightening and by threats of the owners to institute legal 
proceedings unless the old plates were replaced by others of the same 
length. The matter was referred to Lloyd's London Office for decision, 
and the repairers stated that they would “wait” for the reply from 
Lloyd's Register in London, which they did. The delay chargeable 
to the owners in this instance could not be definitely determined from * 516

614 MS. Department of State, file no. 341.115Au71/46.
516 Ibid. 341.115Au71/37.
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the evidence available. The Government of the United States, how
ever, in view of the fact that the delay was in part attributable to the 
French authorities and the owners, as well as the repairers, that there 
was uncertainty as to the number of days attributable to the owners, 
and that additional work to complete the repairs was effected after 
November 23, 1918, while the vessel was afloat, considered it proper 
to charge such delay to the period between November 23 and Decem
ber 31, 1918, during which time the delayed work was evidently 
completed and the negligent and bad workmanship corrected.

The claim was settled by taking sixty-four days as the minimum 
time required for additional repairs found necessary after entry of the 
vessel into drydock, heretofore mentioned, and deducting eight days* 
delay within that period attributable to the owners. The sum recom
mended in settlement was computed as follows:516 517 518

Demurrage as claimed (including sum overcharged be
tween December 28-31, 1918)____________________$235, 452. 81

Deduction—all over 64 days_______________________  100, 539. 48

Demurrage, 64 days______________________________  $134, 913. 33
Deduction—8 days’ delay attributable to owners______ 16, 876. 67

$118, 036. 66
For repairs__________________________________ 46, 132. 57

Total_____________________________________ $164, 169. 23

Thus the total sum allowed in the settlement was $164,169.23.617 
This amount was accordingly paid to the Norwegian Government on 
April 2, 1925.618

In the case of E. T. Elias, a British subject, owner of the schooner 
Lome, which was damaged on June 10, 1918 by the United States 
destroyer O’Brien while at anchor off Falmouth, loaded with coal, and 
awaiting convoy, it appeared that delay in repairing the vessel 
occurred when the authorities of the United States were notified but 
did not elect to repair the vessel themselves. The owner was further 
retarded in making repairs because of the unavoidable delay in 
securing a permit from the British authorities to use building mate
rial, in accordance with the wartime restrictions imposed thereon. 
However, in an effort to expedite the repairs, the work of clearing 
away the damaged boom, headgear, and sails was carried on while

516 Jbid. 341.115Au71/39 and 41.
517 An act making appropriations to supply deficiencies in certain appropriations 

for the fiscal year ending June 30, 1925, and prior fiscal years, etc., approved 
March 4, 1925 (43 Stat. 1313, 1339).

518 MS. Department of State, file no. 341.115Au71/62.
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waiting for the report of the British authorities, and the repairs were 
completed on July 6, 1918.

A claim for £400 8s. was submitted by Elias for the cost of repairs 
and the delay. The United States Naval Board on Claims at London 
Unnecessary reduced the amount in its award to £313, on the
delay at outset ground that the claimant, in the first instance, should 
have proceeded to repair the vessel instead of waiting for the American 
authorities to admit liability. The claimant at length agreed to 
accept the amount offered—£313, or $1,462.84.519

In the following instances, efforts on the part of the claimants 
to mitigate damages were apparently held unnecessary, under the 
peculiar circumstances of the cases.

In 1854 John E. Gowen and Franklin Copeland,619 620 citizens of the 
United States and members of the firm of John E. Gowen & Co., 
the claimants in a case presented to the United States-Venezuelan 
Claims Commission of December 5, 1885, discovered guano on a 
group of islands or rocks in the Caribbean Sea, known as the Los 
Monges. They made extensive preparations for the removal of the 
guano, sending men, machinery, and material, and instructing their 
agents to take possession of the rocks. This was done in December 
1854. In June 1855 the Venezuelan authorities notified them to 
vacate the islands as they were the property of the Venezuelan 
Government. In September 1855 the Philadelphia Guano Company 
received a lease of the islands from the Venezuelan Government. A 
Venezuelan man-of-war seized the islands, machinery, etc., in Decem
ber 1855 and expelled the manager and men of the claimants7 company. 
On January 10, 1856, as was stated in the memorial, the claimants7 
manager entered into a contract of sublease with the Philadelphia 
company to work the deposits for a period of fifteen months “ hoping 
thereby to save ... a heavy loss”.

The property was later returned and a claim for damages was made 
for its temporary seizure and for the expulsion of the men. The 
amount of the claim as presented to the Commission was $1,045,000 
plus $2,257,200 interest—in all $3,302,200. It was held by the Com
mission that $20,000, the value of the plant, should be allowed the 
claimants for the “unjustifiable77 seizure and “subsequent detention77 
of the property.621

619 Ibid. 411.41E14; act of Congress approved December 28, 1922 (42 Stat. 
1066) authorizing the Secretary of the Navy to settle claims for damages incident 
to the operation of vessels by the Navy Department, occasioned subsequent to 
April 6, 1917, where the claim is not in excess of $3,000; Third Deficiency Appro
priation Act, approved March 4, 1923 (ibid. 1527, 1544.)

620 4 Moore’s Arb. 3354, docket 16.
621 Ibid. 3358.
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K Mr. Findlay, speaking for the Commission, referring to the sub
lease of the guano deposits from Venezuela’s lessees, the Philadelphia 
company, said:

. . . The fact is they recognized the title of Venezuela, because they sub
leased the deposits from her lessees. It is said they were compelled to do so or 
lose the profit of their investment. That may be true, but their position now 
as parties to an international reclamation would have been much stronger if, 
Steps impairing instead of recognizing the validity of the lease to the Philadel- 
the claimants’ phia company and selling out to them in effect, they had 
^ht stubbornly stood on their rights and demanded indemnity for
the wrong done them.

They were to pay an export duty of five dollars and an additional sum of like 
amount as a royalty for the privilege of taking the guano for fifteen months, and 
at the end of this period, in consideration of this franchise, were to transfer the 
plant and “all materials used, ” as the contract reads, to the Philadelphia company. 
They were not compelled to make this bargain, and yet it is difficult to see what 
other arrangement could have been made without a total sacrifice of the plant 
as long as Venezuela held it for the purpose of aiding the lessees in consummating 
the agreement made with her.522

The value to the claimants of the contract with the Philadelphia 
company was not set off seemingly against the value of “the plant” 
in estimating the damages allowed. Mr. Findlay said:

. . . in view of the fact that the transfer of the plant to the Philadelphia
company was in the nature of a forced sale, which under the circumstances was 
a substantial appropriation of the property, we are not inclined to hold the claim
ants to the strictest proof of its value.523

The plant had been worked by claimants under the Philadelphia 
company for more than a year.624

In the Orinoco Asphalt case,625 decided by the German-Venezuelan 
Commission established under the protocols of February 13 and May 
7,1903, it appeared that a Venezuelan Consul at Trinidad had refused 
to grant clearance for a period of twenty-two weeks to the Ibis and 
the Ezplorador, vessels belonging to the claimant, a German company. 
The vessels sought clearance from Port-of-Spain, Trinidad, where 
the principal office of the company was located, to the Island of Peder- 
nales, where the company’s mines were located, where a revolution 
was in progress, and where Venezuela had attempted to institute a 
blockade without a sufficient force to maintain it. Umpire Duffield, 
to whom the claim for illegal interference with the company’s ves
sels was presented, in an award in favor of the company, stated:

The umpire is therefore of the opinion that the Government of Venezuela was 
. . not justified in directing its consul at the Port of Spain to

fie^ffi^fusin^" refuse clearances to the ships of the claimant company. It
onerous offers^ appears from the case, however, that the Venezuelan consul

at the Port of Spain offered to clear—
622 JUd. 3357. 
523 Ibid. 3358.

524 Ibid.
625 Ralston's Report (1904) 586.
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the boats belonging to that company, which she intends shall carry provi
sions to the laborers in the mines. * * * But under the written condi
tions sent by the Government * * * that that company must pay into
this consulate, upon the delivery of the clearance of this boat, the amount of 
all the duties which it would have to pay at the custom-house at Guiria.

This conditional permission was not accepted, and the claimant was justified 
in refusing it.526

The Ibis was considerably damaged by her long stay in salt water, 
and this was considered a proper charge against Venezuela.527

A claim was presented by the E. H. Gato Cigar Company, a corpo
ration chartered under the laws of West Virginia, to the Spanish 
Treaty Claims Commission established in the United States pursuant 
to the treaty of 1898 between the United States and Spain, for the 
sum of $60,000 on account of the detention of the claimant's tobacco 
in Habana under the decree of embargo of May 16, 1896 prohibiting 
the exportation of leaf tobacco grown in the provinces of Habana and 
Pinar del Rio.528 There was evidence that in June 1894 E. H. Gato 
gave General Enrique Collazo, the special commissioner in Cuba of 
General Maximo Gomez and Jose Marti, $2,000, which was used to 
foment the insurrection in Cuba. In September 1894 he gave him 
$5,000, which was used for the same purpose. Gato, seemingly, was 
fully aware of the use to be made of the money, but it was not clear 
whether he gave the money personally or “ merely as the emissary of 
Jose Marti".

Ten days had been allowed by the original decree in which to dis
pose of property affected by it, and the defense urged that the claim
ant was negligent in not shipping, during this ten-day period, certain 
Where claimant Quantities °f the tobacco in its uncured form or, fail- 
could have sold ing this, in not selling the tobacco, as many other
property subjected persons had done, in Habana, where there was a good to embargo . ,market.

On December 23, 1909 the Commission allowed the claimant 
$10,425 for damages caused by the delay in permitting the exporta
tion of the tobacco. No explanation was made by the Commission 
of the basis for the decision.529

Negligence or Carelessness

Where it is found that the individual claimant has been guilty of 
carelessness amounting to contributory negligence or even of negli
gent acts, the damages will usually be diminished, if not disallowed.

526 Ibid. 588.
627 Ibid. 589.
528 24 Spanish Treaty Claims Commission (1910) 164, docket 171.
522 Ibid. 166.
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One of the claims decided by the Commission established pursuant 
to the convention of March 26, 1925 between Mexico and Germany, 
was that of Juan Andresen, a German citizen. Andresen claimed 
damages for the loss of 240 bales of ralz de zacaton consigned to a 
party in Mexico City and shipped on a railroad car which was de
stroyed by fire on February 10, 1916 at Estacion de Empalme Gon- 
z&lez, Guanajuato.530 The German Agency alleged that the con
flagration was caused by bonfires, negligently built too near the 
freight cars by troops for which Mexico was responsible, while the 
Mexican Agency urged that the fire was “the result of a fortuitous 
case ” and that there was “ lack of care ” on the part of the claimant 
“ in accepting the shipment of the merchandise on a car which was 
inadequate for such purpose ”. In dismissing this portion of the 
claim the Commission, Miguel Cruchaga, President, said:

Respecting the first point of the claim, that is the burning of a car containing 
merchandise which occurred at Estacidn de Empalme Gonzdlez, February 10, 
1916, it does not appear from the proceedings that the damage was due to an 

. act of revolutionary forces which would entail liability on the 
Lack of caredn part 0f the Government of Mexico; and from the fact furnished
chandise it may be inferred that this is a fortuitous case in which there

existed, on one hand the carelessness of the soldiers camped 
at that place and on the other hand, the lack of care of the claimant in accepting 
the shipment of merchandise on a car which was inadequate for such purpose.

One of the claims presented in the Ponce de Leon case before the 
Spanish Treaty Claims Commission established pursuant to the 
treaty of 1898 between the United States and Spain, was for $1,266,950, 
afterward reduced to $287,153.33, of which amount $132,800 was 
asked for damages done by Cuban insurgents to the claimant’s sugar 
mill and machinery, buildings, tools, implements, etc., on his sugar 
estate near Cardenas, Cuba. There was no question but that the 
injury was committed by the Cuban insurgents about April 23, 1896. 
The only question was whether the Spanish authorities were negli
gent in their duty in not furnishing protection to the claimant’s prop
erty. The Spanish authorities had been overwhelmed with applica
tions for protection and had issued instructions on April 16, 1896 
providing for the erection of forts and the formation by property 
owners of private forces known as “mobilizados ”, to be employed 
and paid by the owners but to be armed and generally commanded 
by the Spanish authorities. The claimant admitted on cross-exami- 
Failure to take nation that he had never asked permission to build 
proper steps to forts and employ a private garrison to be paid by 
protect property an(j armed and commanded by the Spanish
authorities, as required in the order. It appeared that when he 
asked for troops for the protection of his property the comandante

530 Decided January 25, 1930, Opinions, docket 44, unprinted, translation.
114297—36------ 15
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militar told him he had no forces available for that purpose. Since 
it did not appear that the statement of the commandant was untrue, 
and the claimant had not asked for the kind of protection the Spanish 
authorities were able and willing to furnish, the Commission held 
that the charge of negligence was not established and dismissed this 
portion of the claim.631

When a claim was presented to the Department of State for in
demnity for the death of Hart Mix, an American national, who had been 
killed on November 29,1921 by a Bolivian policeman, the Department 
^ refused to press the claim on the ground that the
from shooting shooting was apparently provoked by the deceased.632 
provoked by the testimony indicated that the police first entered

the enclosure surrounding the house of Mix in search 
of thieves; that they warned Mix that they were members of the 
police force; that, nevertheless, Mix was the first to shoot; and that 
in the m61ee he killed three Bolivians and wounded two others.

Where a British subject, James Bascombe, sought compensation for 
personal injuries received on September 6, 1919 when a United States 
Army truck, driven by a private, struck him as he stepped from 
Personal injuries behind a box car into its path, the Department of 
caused by negli- State took the position that the Government of the 
gence of claimant United States was not liable inasmuch as the accident 
occurred on account of Bascombe’s negligence and inasmuch as the 
driver of the Army truck was operating the truck with care and was 
without fault in the matter.633

In another case, that of Joseph Wisnowski (Poland v. United States), 
it appeared that on April 18, 1919 the claimant, a Polish citizen, 
sustained injuries by being crushed when he was backed into by a 
United States Army motor truck. It appeared that the truck which 

# struck Wisnowsld was proceeding in a convoy of
negligence0^ sixteen trucks from Camp Kearney, New Jersey, to

Bush Terminal, Brooklyn, New York. While on its 
way to the Terminal the convoy was temporarily halted, and, although 
the distance between the trucks was very short, the claimant, never
theless, attempted to pass between two of them. While he was 
doing so a truck in front of the one behind which he was attempting 
to pass, backed into the latter truck, causing it to collide with the 
truck behind it, and Wisnowski was caught between the two trucks 
and injured. He was said to have sustained no broken bones and 
did not require hospital treatment. The Government of the United

531 24 Spanish Treaty Claims Commission (1910) 148, docket 476.
632 Heirs of Hart Mix, ms. Department of State, file no. 424.11M69.
633 James Bascombe (Great Britain v. United States), ibid. 411.41B29.
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States, on August 16, 1922, refused to pay an indemnity on the 
ground that the claimant had been guilty of contributory negligence.634 635

It goes without saying, however, that the mere absence of con
tributory negligence on the part of the individual claimant is not 
necessarily sufficient to found an international wrong and a corre
sponding claim for damages. There may be in the incident out of 
which the claim for damages arises no element of fault on the part 
of the respondent state; the injury may have been committed solely 
by a national of the respondent state. Thus, JosS A. Manzano 
Avino, 636 an employee on the S. S. Siboney, was arrested in 1929 in 
Habana, Cuba, for breach of the peace and sentenced to thirty days 
in jail. While confined in jail his left eye was severely cut by the 
splintering of a chisel in the hands of a fellow prisoner. The injury 
resulted in the permanent loss of the sight in that eye. There was 
no evidence of culpable negligence by the Cuban local authorities, 
and the Department of State declined to press the claim without 
such evidence. The claimant’s remedy, if any, rested, of course, in 
the Cuban courts.

It may also be stated that there is generally no international liabil
ity to pay an indemnity, if the injury suffered was accidental. A 
claim presented by the Next of kin of Miss Elizabeth Cadenhead for the 
death of Miss Cadenhead, a British subject, July 22, 1907, may be 
referred to in this connection. While on a visit to Fort Brady, 
Accidental Michigan, Miss Cadenhead was said to have been
injuries shot anc[ instantly killed by a private, who, acting
as sentry at his post, was in pursuit of an escaping prisoner. The 
claim was presented by Great Britain to the American and British 
Claims Commission organized under the special agreement of August 
18, 1910.536 The British Government contended that this soldier was 
not justified in firing upon an unarmed man on a public highway, 
that he acted recklessly and with gross negligence, and that compen
sation should be paid by the Government of the United States on the 
ground that, under the circumstances, it was responsible for the act 
of this soldier. While recommending that the United States Govern
ment consider paying some compensation as an act of grace to the

634 Ibid. 411.60cW76.
Where a claim for indemnity was made by Heirs of Chang Hsi- Ying, a Chinese 

citizen, for his death by drowning, as a result of a collision on June 2, 1927 
between the U. S. S. Bittern and the Chinese junk Sun Chi Shun near Weihaiwei, 
it was urged that the Chinese vessel was at fault in that it had no lights visible 
to the Bittern. The sum of $500 was recommended to be paid to the family of 
Hsi-Ying as an act of grace. (Hsi-Ying, Estate of Chang (China v. United 
States), ibid. 411.93Su71; see H. Doc. 117 and H. R. 6612, 74th Cong., 1st sess., 
March 1935.)

635 Ms. Department of State, file no. 437.11(c) Avino, Jos6 A. Manzano.
530 Nielsen's Report (1926) 505.
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heirs of the deceased, since it “may not have been altogether prudent ” 
for the authorities of the United States to permit prisoners under a 
single guard to be put at work at the entrance of a fort so near a 
public highway, the tribunal held (Henri Fromageot, presiding) that 
the Government of the United States was not liable, as the soldier 
who fired at the escaping prisoner acted according to military orders 
issued pursuant to law.

It was stated in the course of the opinion that—
no evidence is offered and no contention is made as to any personal pecuniary 
loss or damage resulting to the relatives or legal representatives of the unfortunate 
victim of the accident, and it is to be noted that this is a pecuniary claim based 
on alleged personal wrongs of nationals of Great Britain, as appears from its 
inclusion in clause III of the Schedule of Claims in the Pecuniary Claims Conven
tion, under which it is presented.537

In cases where accidental injuries occur, and legal liability can-
“Acts of race” no^ ^ributed the respondent governments,

c s o grace indemnities, nevertheless, have frequently been paid,
at times as acts of grace.

When, on May 1,1834, the U. S. S. United States, in firing a national 
salute at Toulon in honor of the birthday of the King of France, 
killed two men and wounded four others on board the French war
ship Suffren, President Jackson sent a special message to Congress on 
June 18, 1834 requesting that the same provision should be made by 
law for the injured and the families of those killed on the Suffren 
“as would be made for American seamen killed or wounded in 
battle ”. This was to be supplementary to the amount collected 
by the officers of the United States, who contributed 5,000 francs on 
the day of the accident for the relief of the sufferers. Accordingly, a 
law was passed on June 28, 1834,538 under the terms of which life 
pensions were paid to the families and survivors between 1835 and 
1857 to the aggregate amount of $9,600.539 540 541

On March 4, 1887, when the U. S. S. Omaha was engaged in target 
practice near the Island of Ikeshima (sometimes spelled Ikesima), 
Japan, certain Japanese subjects were accidentally killed and others 
were injured by the explosion of the shells. By an act of Congress 
approved February 26, 1889,640 $15,000 was appropriated for the 
benefit of the families of the persons so killed or injured, and the sum 
was accordingly paid on March 27, 1889.641

537 Ibid. 507.
538 Minister Livingston to Secretary of State McLane, May 9, 1834: ms. 

Department of State, 27 Despatches, France, no. 39, enclosures; III Richardson, 
A Compilation of the Messages and Papers of the Presidents (1896) 54; 4 Stat. 701.

539 G. L. Rives, Acting Secretary of State, to the Secretary of the Navy, October 
20, 1888, ms. Department of State, 170 Domestic Letters 305.

540 25 Stat. 696, 699.
541 See footnote 539 supra; Secretary of State Blaine to the Secretary of the 

Treasury, March 29, 1889, ms. Department of State, 172 Domestic Letters 334; 
1889 For Rel. 547-548.
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On July 28, 1906, while on duty cn the U. S. S. Chattanooga in the 
harbor of Chefoo, China, Lieutenant England, an American citizen, 
was mortally wounded by a stray rifle bullet from the French warship 
Depetit Thouars, which was engaged in rifle practice. The Chattanooga 
at the time was crossing the line of fire as she passed out of the harbor 
in the main ship channel.642

Secretary of State Root stated in an instruction to Ambassador 
McCormick on November 13, 1906 that—

While the killing of Lieutenant England can only be viewed as an accident, it 
can not be regarded as belonging to the unavoidable class whereby no responsi
bility is entailed. Indeed, it is not conceivable how it could have occurred with
out the contributory element of lack of proper precaution on the part of those 
officers of the Depetit Thouars who were in responsible charge of the rifle firing 
practice and who failed to stop firing when the Chattanooga, in the course of her 
regular passage through the public channel, came into the line of fire.

This Government has no disposition to put forward a demand of an exemplary 
character in this case. It is, however, as the guardian and representative of the 
interests of its citizens, proper that it should take cognizance of the claim of the 
parent and relatives of Lieutenant England that some substantial reparation is 
due to them for the destruction of this young life of promise under circumstances 
which, it is represented, would have laid good ground for reparation by course 
of law if the incident had occurred between private parties.542 543 544 545 546 547

The United States Naval Board which investigated the incident 
was of the opinion that it was impossible for it to determine individual 
responsibility for the wounding and death of Lieutenant England on 
account of the indiscriminate and careless manner in which the small- 
arm practice was conducted. While Ambassador McCormick did not 
present a “demand” to France in this case, he expressed the hope 
that some action would be taken.644 France offered to pay 30,000 
francs as a “personal indemnity” to the Family oj Lieutenant England 
early in 1907 and paid that amount on June 5, 1907.646

When a gun was accidentally discharged by an American private 
near Honolulu on November 25, 1915, killing a Japanese subject, 
Torahachi Uratake, the widow, Mrs. Mie Uratake, and children of the 
deceased sought the payment of an indemnity for his death. The 
sum of $5,000 was paid to Japan by the Government of the United 
States as a matter of grace on June 27, 1922.646

The father of Tong Huan Yah (China v. the United States)647 
presented a claim to the Government of the United States for the

542 1907 For. Rel. 398-402.
543 Ibid. 398, 399.
544 Ibid. 401.
545 Ibid. 401-402.
546 MS. Department of State, file no. 411.94Ur 1; S. 1077, approved April 26, 

1922, 42 Stat. 500.
547 MS. Department of State, file no. 393.9323 Chang Lin; ibid. 393.9323 Tong 

Huan Yak.
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accidental killing of Tong, an eleven-year-old boy, who was shot by 
a member of the crew of the U. S. S. Elcano on March 26, 1923, while 
that vessel was engaged in target practice at Hankow, China. The 
members of the crew were not guilty of fault or negligence. The 
claim was settled informally through the American Legation at 
Peking. The claimant was paid $100 “as a matter of grace and 
without reference to the question of liability” of the United States 
in the premises.548

The dependent relatives of Edwin Tucker, a British subject, were 
paid $2,500 by the Government of the United States on July 23, 1928, 
as a matter of grace, because it appeared that Tucker had been killed 
by a United States Army ambulance in Col6n, Panama, on or about 
December 6, 1924. The driver of the ambulance, a private of the 
United States Army, was said to have caused his machine to run into 
a certain building in an effort to avoid a collision. The ambulance 
struck and killed Tucker, a colored civilian, who was standing outside 
of the building.549

Lapse of Time

It is at times stated, where a period of many years has elapsed 
before the respondent government is notified of the existence of a 
claim, that the claim is extinguished by the failure to take earlier 
action to bring it to the attention of that government. In some 
international cases, however, it has been stated that prescription— 
meaning lapse of time—does not exist; in others, it has been stated 
that prescription is a rule of equity, and as such may be applied by a 
tribunal following international law and equity; and in still others, it 
has been stated that while prescription will not defeat a well-founded 
claim in international law, it may affect the quantum of damages.

Tribunals have not generally distinguished between prescription 
and limitation of actions. A distinction was made between the two 
by Commissioner Little, American Commissioner, in deciding the 
John H. Williams case (United States v, Venezuela) in 1890. In 
that case, Williams, a merchant of New York and citizen of the United 
States, had, in 1841, sold and delivered mirrors with mountings to 
an agent of the Government of Venezuela for $2,489.11. The account 
was never paid, and on April 24, 1868, he presented his claim for * 45

548 S. Doc. 96, 68th Cong., 1st sess., April 21, 1924; S. Doc. 204, 69th Cong., 
2d sess., February 8, 1927; Pub. No. 33, 70th Cong., approved May 3, 1928, 45 
Stat. 488; Pub. No. 563, 70th Cong., approved May 29, 1928, ibid., 883, 911.

649 Tucker, Mrs. Eliza and George Tucker, ms. Department of State, file no. 
411.41T79; H. Rept. 2051, 69th Cong., 2d sess., February 11, 1927; S. Doc. 20, 
70th Cong., 1st sess., December 17, 1927; H. J. Res. 148, approved May 3, 1928,
45 Stat. 489; Pub. No. 563, 70th Cong., approved May 29, 1928, ibid., 883, 911.
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$7,019.11, including interest, against the Government of Venezuela 
to the Commission established under the convention of April 25, 1866 
between the United States and Venezuela, whose decisions were later 
impeached on account of fraud. The account had been sent to the 
Legation of the United States at Caracas, but how long before the 
claim was presented, did not appear. The claim, however, had not 
been brought to the attention of the Venezuelan Government pre
vious to 1868, and no reason or explanation was given for the delay 
in the presentation of the demand for payment. When the claim 
was presented to the Commission organized pursuant to the conven
tion of December 5, 1885 between the United States and Venezuela, 
Mr. Little, speaking for the Commission, rejected the claim on the 
ground that it was barred by prescription, stating that—

It thus appears then the claim was not brought to the attention of the Vene
zuelan government until twenty-six years after its inception. Its ownership, 
nature, and amount were such as would have made a delay in presentation to the 
debtor for a single three-months, a matter of surprise. By lapse of time the means 
of defence have been impaired, and there is total want of excuse for the long 
delay by claimant. Under such circumstances what does the law require at our 
hands?

It is a well-settled principle in common law jurisdictions, and a recognized one 
in civil law countries, that obligations are to be enforced according to the lex 
loci fori which here is the treaty and the public law. Beyond the requirement 
that its decisions must be according to justice, the treaty furnishes no guide to 
the Commission respecting the operation of the lapse of time in extinguishing ob
ligations. It is left to the direction of international law on the subject. Does 
that recognize the doctrine of such extinguishment as between states, in contro
versies like these?550

. ; . The claimant’s verification of the old urgent account of 1841, twenty- 
six years after its date, without cause for the delay, supposing it to be competent 
testimony, is not sufficient under the circumstances of the case to overcome the 
presumption of settlement.551

The Commissioner relied upon slight, if any, authority for a rule 
that lapse of time bars an international claim. He referred, in the 
main, to older writers, who adopted a rule of prescription with refer
ence to the acquisition of title to realty, and to certain decisions under 
local law. He adopted the view that while there is no statute of 
limitations in international law, there is a prescriptive limit on the 
Prescription; no presentation of international cases; that the prescrip- 
statute of limita- tion runs until the claim is presented to the respondent 
tlons government and does not cease running when the claim
is presented only to the government of the individual claimant; and 
that the rule of the length of the prescriptive period and the factors

550 Opinions delivered by the Commissioners in the Principal Cases (1890) 51. 52, 
docket 36.

551 Ibid. 69-70.
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which intercept the running of prescription vary with the particular 
case. To be more exact, Mr. Little stated that—
prescription is a “rule” of inference; not necessarily perhaps that debts have been 
paid or titles granted, or other particular thing done, but that something at least 
has transpired which, in the natural order, as the Civilians say, forms a basis and 
demand for its operation. It is no more the creature of legislative will than is 
any other induction. That the lapse of time, variant according to circumstances, 
needed to raise a rational presumption of a past occurrence, happens to coincide 
in a particular case with the statutory period in that behalf, does not make pre
scription and statutory limitation one. They are always distinct. The former 
relates to substance, is the same in all jurisdictions, and aims at justice in every 
case. While the latter pertains to process, varies as a rule in all jurisdictions, and 
from time to time often arbitrarily in the same one, and admits occasional indi
vidual injustice. [$ic.] Lord Coke . . . thought prescription ‘1 abideth” at com
mon law notwithstanding the “estatute”.552

At another point in the decision Mr. Little stated that—
where there is valid reason for the withholding, the case is different. The pre
sumption is referable to some fault of the claimant. Incapacity, disability, want 
of legal agencies, prevention by war, well-grounded fear, and the like are not 
faults. Abandoned or neglected property or rights only are prescriptible.553 . . .

It is “ordinary prescription” subject to be rebutted, with which we are especially 
concerned. How is one in practice to know in a given case when it arises, it may 
be inquired, since it has no fixed periods, and no analogies to guide one arising 
from limitation acts, such as obtain in courts of equity. A definitive answer it 
would be difficult to frame. But in general we should say, where, all the evidence 
considered, it appears from long lapse of time and as a result thereof ordinarily 
to have been apprehended, that material facts including means of ascertainment 
pertaining to support or defence are lost, or so obscured as to leave the mind, 
intent on ascertaining the truth, reasonably in doubt about them, or in “danger 
of mistaking the truth,” a basis for the presumption exists. If such situation 
be fairly imputable to a claimant’s laches in withholding his demand, or, in Vattel’s 
phrase, “when by his own fault he has suffered matters to proceed to such a state 
that there would be danger of mistaking the truth,” prescription operates and 
resolves such facts against him; but if not so imputable, what the finding must be 
becomes a question of the preponderance of testimony merely, leaving each party 
to the misfortune time may have wrought for him in the support or in the defence 
of the claim.554 . . .

. . . Conceded that a claim “is well founded,” there would seem to be no 
occasion for prescriptive or other evidence in regard to it.555 . . .

In some of the cases argued long periods have intervened after due notifications 
of claims by the United States government to that of Venezuela, in which no 
official mention of them is made by either government. It is urged that such 
lapses should, on general principles, be held to operate peculiarly against claim
ants. Though the question is not involved in this case, we have considered it, 
and have thought it worth while here to say we are unable to find authority or a 
satisfactory footing for this insistence as a general proposition. There are so 
many things that may induce one government not to press pending demands

552 Ibid. 61-62.
553 Ibid. 65.
554 Ibid. 65-66.
555 Ibid. 68. .....................................
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against another, disconnected with the demands themselves, consideration for 
the condition and welfare of the debtor state itself being prominent among them, 
that we are disposed to think the true, and, so far as we are advised, the usual 
way is to regard time in such cases, in the absence of circumstances evincing 
abandonment, as no respecter of persons.566

Another distinction that is not always made in connection with 
the general subject of lapse of time is whether the tribunal in a par
ticular case refers to the running of time against a claimant state 
with reference to the non-action of such state or whether the tribunal 
only holds that lapse of time may defeat a claim of an individual 
claimant on account of his non-action or laches.

It appeared in the celebrated case of Alsop & Company that a 
settlement had been made with Bolivia in 1876 (confirmed in 1878) 
by John Wheelwright, liquidator of the firm of Alsop & Company.557 
Subsequently, in 1879, a war occurred between Bolivia, Chile, and 
Peru, and Chile assumed the obligations of Bolivia under the contract. 
The claim of the United States against Chile for the amount due 
Alsop & Company was arbitrated with His Majesty King George V 
as Amiable Compositeur. It was urged in the Chilean countercase 
that Bolivia had, in effect, been discharged from liability under her 
contract by reason of the absence of any effort on the part of the firm, 
or of the United States, to obtain payment of the debt from Bolivia; 
and bankruptcy and the “principle of the limitation” of actions were 
referred to as affording, by analogy, arguments in support of that 
view. In the award pronounced on July 5, 1911, whereby 2,275,375 
bolivianos were allowed the United States, it was stated 558 that—

It is undoubtedly true that from the time of the Chilean occupation no real 
effort was made to secure payment of the debt by Bolivia, or 

Absence of rule even to treat her as the principal debtor, until 1906. But 
actions^b^tween ^e explanation is not difficult to find. It is the plain fact 
states that Bolivia was not in a position to pay, and no advantage

would have accrued from attempts to make her do so.
The principle of the limitation of actions does not, in our opinion, operate as 

between States. It is based upon the theory that the party had a right of action 
capable of being enforced by legal proceedings, neglect of which should in time 
relieve the debtor from further liability, but as against, or between, sovereign 
States this rule does not apply, and it would be unreasonable that the creditor's 
rights should suffer because he realizes that his only course is to wait until the 
financial position of the debtor improves. The liability of Bolivia under the 
Wheelwright contract remains, in our view, unaffected.

Various considerations have been presented as militating against 
the existence of a rule of prescription as between states. Thus, 
Pomeroy, in his Lectures on International Law in Time of Peace, 556 *

556 Ibid. 69.
657 Alsop & Company (United States v. Chile), 1910 For. Rel. 138-189.
556 1911 For. Rel. 38-53, 49.
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stated with reference to the doctrine of prescription, particularly in 
connection with acquisition of title to territory:

. . . Let us again state the proposition which they maintain. It is, that if 
a state acquire possession of territory wrongfully, and hold the same uninter

. ruptedly, claiming dominion, a lapse of time less than imme-
mihtatSg^against mor^ perfect its title, and make it absolute even as 
prescription against the state or people who were originally the rightful

proprietors. It is conceded that the duration of this lapse of 
time is entirely indefinite. My objections to this doctrine I will briefly state.

First. The reasoning of these jurists consists, in great measure, in arguing 
from the analogies of acquiring private property by prescription in the municipal 
law. Now, in truth, there is no such analogy, simply because the great essential 
fact upon which the doctrine of prescription is founded in the municipal law is 
entirely wanting in the international code, nor can it possibly be supplied. When 
we reduce private prescription to its lowest terms, we arrive at the following idea 
as its very centre and support, namely, the law always gives to the rightful 
owner of a thing the requisite judicial means and instruments for asserting his 
claim and establishing his property against a wrong-doer and trespasser; if, while 
he possesses these means he slumbers on his rights and neglects to enforce them, 
until a defined period of time has elapsed, he shall not, thereafter, be heard in his 
own behalf; for the purpose of quieting titles, of promoting peace and order in 
society, the property of the once wrong-doer shall now be considered absolute. 
So completely does the municipal law recognize this as the basis of prescription, 
that if the original owner be not sui juris, be not capable of pursuing his remedies, 
the time during which such incapacity lasts is not counted against him. Now, 
the international law gives to a state or people who have been wrongfully dispos
sessed of their territory and rights of dominion no such remedy, and no remedy 
at all; for it is a mere perversion of terms to call an appeal to arms a remedy, 
where the dispute must be decided without reference to right and justice, but 
by superiority of physical force. We cannot say then of a state in this condition 
that it has ever slumbered on its rights, that it has neglected to enforce its claims, 
for it cannot be for a moment urged that a state must commence a war, as an 
individual commences an action at law, or else be barred of its demand. The very 
elemental idea of prescription is, therefore, wanting in the international code.

§ 112. Secondly. The very concession that no definite fixed limit of the dura
tion of time which shall work an international prescription exists, is fatal alto
gether to the theory that such prescription exists. In every system of municipal 
law a definite fixed limit is assigned, and I maintain that it is essential to the 
very idea of prescription; otherwise every prescriptive private right would be a 
mere question of fact, depending entirely upon the varying views of the tribunals 
which decide such issues. The old English doctrine of possession continuing 
beyond the memory of man did, in truth, assign a fixed limit, because for all 
practical purposes the possession must have continued always. The statute 
which declared that legal memory extended to the reign of Richard I. did not 
introduce the element of definiteness, but only shortened the period. Subsequent 
statutes have followed in the same direction. Now a rule of the international 
law should be practical, able to be followed and observed; the rule, as stated by 
these writers, is wholly unpractical, and unable to be followed or observed. As 
the law itself does not assign any definite limit to the lapse of time, who is to assign 
such limit? The state in possession will claim that the duration of time since 
they acquired possession is sufficient; the state or people claiming the original 
rightful dominion will deny that the lapse of time has been long enough. Who 
shall decide between them since the law does not? There are no international
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juries or triers to put such questions of fact at rest, and the only thing that 
remains is an appeal to arms. . . .

§ 113. Lastly and principally. We cannot call that a rule of the international 
law which no nation ever feels bound to obey whenever her interests lead to a dis
regard of it. There are many rules which all states observe under all circum
stances, and these collectively may with propriety be said to constitute inter
national law. But the rule in question is not one of these. I do not hesitate to 
say that not one nation in Europe or America would feel herself bound to refrain 
from enforcing otherwise just claims, on the sole ground that a prescriptive right 
to the subject of such claim had accrued in favor of some other nation. Any 
person familiar with European history will assent to my statement. Not to go 
back to the last century, where we might instance the Seven Years* War com
menced by Frederick the Great to recover Silesia, which had for generations 
been a part of the Austrian dominions, we need only direct our attention to the 
public affairs of Europe during our own times.559

559 John Norton Pomeroy, Lectures on International Law in Time of Peace 
(1886) 126-129. *

A Commission appointed by President Lopez of Paraguay and President 
Buchanan, under the terms of the convention of February 4, 1859, consisting oi 
Don Jos5 Berges and Cave Johnson, decided on August 13, 1860 in the claim oi 
the United States and Paraguayan Navigation Company (United States v. Paraguay) 
that Paraguay was not responsible for any pecuniary loss of the claimant. Presi
dent Buchanan sent a message to Congress wherein he stated in effect that the 
Commissioners had exceeded their jurisdiction in not deciding the question 
submitted to them by the express terms of the convention, i. e. “the amount** of 
the claim, and that having passed upon the merits of the claim, the whole matter 
was left open and undecided. Mr. Charles A. Washburn was later sent to 
Paraguay by President Lincoln to notify that Government that the United 
States did not regard the award as binding. President Lopez, knowing the 
domestic difficulties of the United States, at length refused to have anything 
more to do with the claim. In July 1870 the United States Government advised 
the claimants that it would be hopeless to expect the Paraguayan Government 
to entertain the claim at that time, in the face of the grave domestic difficulties 
then existing in Paraguay. On December 26, 1885 Secretary of State Bayard 
instructed John E. Bacon, Charg6 d* Affaires to Paraguay and Uruguay, to 
press the claim. The Paraguayan Government at first objected to the claim 
on the ground that the United States never notified that Government of its 
objection to the award, and, this objection having been overcome, the Paraguayan 
Government raised the further objection that the records in the case in Paraguay 
had been destroyed in the recent war in that country.

On August 12, 1887 the representative of that Government, however, signed 
a protocol, with the Charg6 d* Affaires of the United States, promising to pay 
$90,000 in gold to the Government of the United States. The protocol of August
1887, however, failed of ratification by one vote in the upper house in Paraguay. 
Secretary of State Bayard, on March 2, 1888, instructed Mr. Bacon to present the 
claim again, asking, in addition to $90,000, interest on account of “the lapse of 
time since the protocol of August last . . . besides so much as may be necessary 
to cover the expenses incurred by this Government and the claimant in prosecuting 
this demand.** The Paraguayan Minister of Foreign Affairs agreed on May 21,
1888, to pay $90,000 in gold, but this settlement failed of approval in the Lower 
House of Paraguay (1888 For. Rel., pt. II, pp. 1346, 1350, 1351, 1352, 1354-1356).
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Umpire Plumley, in the case of the Company General of the Orinoco 
(France v. Venezuela),560 pointed out, in allowing a claim arising 
largely on account of the refusal of the respondent Government to 
permit the claimant company to assign its concessionary rights to an 
English company, that—

For quite a portion of the time elapsing between October 14, 1891 [the date of 
the alleged wrong], and the treaty of February 19, 1902, the two Governments 
had not been in friendly diplomatic relation. This fact is named as an explana 
tion of delays which have occurred in the presentation and pursuit of this claim 
diplomatically.561

This explanation was accepted.
The Committee on the Responsibility of States of the Conference 

for the Codification of International Law, held at The Hague in 1930, 
tentatively adopted a time limit for the presentation of a claim, in 
article 9 of the proposed convention, which reads as follows:

International responsibility is incurred by a State if damage is sustained by a 
foreigner as a result of the fact:

(1) that a judicial decision, which is not subject to appeal, is clearly 
incompatible with the international obligations of the State;

(2) that, in a manner incompatible with the said obligations, the foreigner 
has been hindered by the judicial authorities in the exercise of his right to 
pursue judicial remedies or has encountered in the proceedings unjustifiable 
obstacles or delays implying a refusal to do justice.

The claim against the State must be lodged not later than two years after the 
judicial decision has been given, unless it is proved that special reasons exist 
which justify extension of this period.562

The last paragraph of this article was suggested by M. Cohn of 
Denmark. The paragraph was tentatively adopted by sixteen votes 
as against fifteen and was generally admitted not to be accepted 
international law. Mr. Green H. Hackworth, Legal Adviser of 
the Department of State and a member of the Committee on the 
Responsibility of States, stated with reference to the last paragraph 
just quoted when the text of the first subcommittee was presented to 
the Committee for its consideration on April 2, 1930:

Another point I wish to make is in regard to paragraph 3, which, to my mind> 
would reduce to too short a period the time in which a claim might be presented- 
Often a claimant is hindered in bringing together and presenting his case to 
the Foreign Office in such a fashion as will enable the Foreign Office thoroughly 
to understand the claim. The Foreign Office must correspond with the claimant 
in an effort to have the claim explained, corrected and presented in a manner which 
will be understandable, and, where large numbers of claims are being considered

560 Ralston’s Report (1906) 244, docket 7.
561 Ibid. 351.
562 Whiteman, “Codification of the Responsibility of States” (1930) in VIII 

New York University Law Quarterly Review 194.
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by the Foreign Office, it is impossible in many cases to reduce a claim to that 
state of completion which will enable the Foreign Office to decide whether or not 
there is a claim which it ought to espouse [within the period named].

Another reason for objecting to paragraph 3 is the fact that it is in the nature 
of new legislation. At the present time, there is no statute of limitations on the 
presentation of diplomatic claims. Our purpose here is to codify international 
law. By adding this paragraph we would, in effect, be making new law, and 
we would be circumscribing the rights of claimants and the rights of their Govern
ments in the matter of obtaining justice through the diplomatic channel.563

In practically all of the cases where it has been stated that there is 
no rule of prescription in international law, the tribunal has spoken 
with reference to non-action by the claimant state, as distinguished 
from non-action by the individual claimant.564

563 jy Acts of the Conference for the Codification of International Law, Minutes 
of the Third Committee, Responsibility of States for Damage caused in Their 
Territory to the Person or Property of Foreigners (Geneva, 1930) 153, League of 
Nations, publication no. C.351 (c).M. 145(c). 1930.V.

564 With reference to the absence of a statute of limitation in prize cases see:
The Mentor (1799), 1 C. Rob. 179 (where suit commenced nearly seventeen 

years after the events complained of, Sir William Scott stated in the course 
of his opinion disallowing the case that—

It is not within my recollection, that a case of such antiquity has ever 
been suffered to originate in this Court; I do not say that the statute of 
limitations extends to prize causes; it certainly does not: but every man 
must see that the equity of the principle of that statute in some degree 
reaches the proceedings of this Court; and that it is extremely fit that 
there should be some rule of limitation provided by the discretion of the 
Court, attending only to the nature and form of the process conducted 
here, by which captors or other persons should be protected against 
antiquated complaints. And if there is any case of remote antiquity, 
which ought not to be entertained; undoubtedly that would be one, in 
which it clearly appeared that the party complaining had been fully 
apprized of the nature of his injury, an,d of the mode of redress which he 
ought to have pursued.

That brings me to the second peculiarity in this case, which is, that 
there was a suit in this very Court, upon this very subject, ten years 
ago; not indeed against the same party, but instituted hy the same person 
who now complains, and who was as perfectly in possession of all the 
facts of his case at that time, as he is at this present moment.

IIbid. 179-180.])
The Huldah (1801), 3 op. cit. 235, 238 (captors compelled to proceed to 

adjudication, notwithstanding appeal was not taken for two years and nine 
months after sentence of condemnation and distribution had been made).

The Wilhelmina, [1923] P. 112 (plea of limitation of action not available 
against the Procurator General, as the representative of the captors, where 
six months allowed for instituting an action against a public official under 
local law).

The Susanna (1805), 6 C. Rob. 48 (court may refuse its assistance in an 
action brought or pursued after an unreasonable and inexcusable delay).
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Early in 1821 a cargo of merchandise, the property of Thomas H. 
Perkins and others, citizens of the United States, was shipped from 
Canton, China, on board the brig Macedonian for importation into 
No rule of South America. The vessel arrived at Tagna, Peru,
limitation of where Captain Smith of that vessel disposed of part
action of the cargo for $70,400. The captain, a citizen of
the United States, departed overland for Arequipa, taking with him 
the money and the remainder of the cargo. On May 9, 1821 he was 
intercepted by an armed detachment of Chilean troops on the public 
highway in the Valley of Sitana, territory of the former Vice-Royalty 
of Peru, and forcibly deprived of the money in his possession. The 
soldiers were under the command of an officer of the Chilean Govern
ment, Lord Cochrane, acting under Vice Admiral of the Chilean 
Squadron, to whom the money was delivered and by whom it was 
distributed amongst the Chilean Squadron in discharge of the money 
due them for military services from the Chilean Government. Cap
tain Smith protested and offered to prove that the money belonged 
to citizens of the United States.

The evidence of the importation of the goods, of its sale and seizure, 
of the protest, etc., was laid before the Government of Chile and by 
it transmitted to the proper legal tribunal constituted for the trial 
and adjudication of prize cases. However, the claim was not pre
sented by the Government of the United States to the Chilean Govern
ment as an international claim until March 19, 1841. The Chilean 
Minister of Foreign Affairs, Mr. Yramaraval, took the position that 
although he “had no means of rejecting the claim upon its intrinsic 
merits”, he must decline to recognize the claim solely on the plea of 
prescription, founded on the lapse of time between the date of the 
seizure in 1821 and the prosecution of the claim in 1841. Mr. Cralle, 
Acting Secretary of State, in an instruction to Charge Crump on 
October 30, 1844, with reference to this contention of the Chilean 
Foreign Office, stated that—

The position assumed by Mr Yramaraval, that a claim due from one govern
ment to another is barred by the lapse of twenty years, seems equally novel and 
untenable. The idea of an international act of limitations is entirely new, and 
so far as I am informed, has no support either in the opinions of any respectable 
Publicist, or the decisions of the prize courts of any civilized nation. Govern
ments are presumed to be always ready to do justice; and whether a claim be a 
day or a century old, so that it be well-founded, every principle of natural equity, 
of sound morals, requires that it should be paid. The present case is one which 
addresses itself with peculiar force, not only to the justice, but to the honor of the 
Chilean government. It is not denied that the money was forcibly taken from 
the owners by the Chilean authorities, or that it was actually appropriated by 
them to the use and support of the government; neither is it pretended that the 
amount has ever been repaid. It is plain, therefore, that if this new principle be 
admitted as a bar to the claim, it would only be to work acknowledged injustice, 
and it is to be hoped that on more mature consideration, the government of
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Chile will feel it due to its own character to repudiate at once a principle so 
extraordinary in its character and so unjust in its tendencies.

Mr. Yramaraval, in his correspondence with Mr. Pendleton, has dwelt with 
needless interest on the negligence of the claimants in the prosecution of their 
claim. He does not, it seems to me, do them full justice. Considering the dis
tance between the two countries, the means of communication at the time, the 
unsettled condition of the Chilean government and the state of the relations 
subsisting between it and the United States, the nature of the evidence called for 
and the forms of judicial proceedings in the prize courts of the country, there 
does not seem to have been any extraordinary negligence or remissness on their 
part. They appear to have procured, with remarkable promptness, all the neces
sary evidence in support of their claim; and if there have [sic] been any unnecessary 
delay in the final adjustment of the matter, it is to be traced rather to the course 
of the captors and the courts of the country than to the claimants. To this day 
it does not appear that the captors have ever filed any libel in the case or that the 
courts have ever condemned the property seized as lawful prize, although it has 
been actually taken, without any judicial warranty and appropriated to the use 
of the Chilean government. The captors have, in fact, surrendered the claim, 
and the government, as the receiver of the fund, must be regarded as holding it in 
the character of trustee for the benefit of the owners.565 * 567

Subsequently Mr. Montt, then Minister of Foreign Affairs of 
Chile, placed much emphasis on the circumstance that Captain 
Smith, at the time of the seizure of the specie, limited his efforts to 
obtain restitution or compensation to addressing a protest (unac
companied by papers) to the Chilean authorities through the captain 
of an American man-of-war. Charge Crump explained the delay 
in the presentment of the claim by referring to the unsettled condi
tions in Chile, the irregularitites in communication, the lack of proofs, 
and other circumstances tending to excuse delay, and also adverted 
to the circumstance that the captors never libeled the property in 
the Chilean courts. On October 11, 1845 Mr. Montt at length agreed 
to abandon the claim of prescription alleged,666 and thereafter the 
negotiations with reference to this claim pertained in the main to 
the merits of the case.

By an agreement concluded on November 10, 1858 the claim was 
submitted to the arbitration of Leopold, King of the Belgians. King 
Leopold, in his award of May 15, 1863,667 allowed the claim to the ex
tent of $42,400, and, without passing expressly upon the matter of 
prescription or limitation, held that—

Whereas, however, nothing was done by the United States Government to 
hasten a settlement until March 19, 1841;

Whereas, moreover, from December 26, 1848, the high contracting parties 
were, in principle, agreed as to the necessity of arbitration;

565 R. K. Crall6, Acting Secretary, to William Crump, Charg6 d’Affaires, October 
30, 1844, ms. Department of State. 15 instructions, Chile, 56, 59-60, no. 4.

668 MS. Department of State, 6 Despatches, Chile, no. 2, October 23, 1845, and 
enclosures.

567 5 Moore’s Arb. 4689; 2 Moore’s Arb. 1465.
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interest on the principal sum allowed should be payable only from 
March 19, 1841 to December 26, 1848.568

In 1854 and 1855 the steamship Ben Franklin and the barque 
Catherine Augusta, owned by Carlos Butterfield and Co., an American 
company, were subjected to precautionary measures at St. Thomas, 
Danish West Indies. The United States, on behalf of the company, 
claimed indemnity for the seizure and detention of the vessels by the 
Danish authorities, for the refusal of the right to land cargo in order 
to make repairs, for the injuries sustained when the Ben Franklin 
was fired upon, and for other alleged wrongs. By an agreement 
signed at Copenhagen on December 6, 1888 the dispute that arose in 
consequence of the affair was referred to the arbitration of Sir Edmund 
Monson, British Minister at Athens.569 The award made on January 
22, 1890 was in favor of Denmark. Sir Edmund found that the 
authorities of St. Thomas had legitimate grounds to suspect that the 
vessels were intending to violate the neutrality of the port and 
that it was reasonable to take precautions against such violation.

The Danish Government urged that, “setting aside the original 
merits of the case altogether, the amount of time which was allowed 
to elapse before the claim was presented, and the intermittent manner 
in which it was subsequently pressed, constitute in themselves a 
conclusive objection to the validity of the claim”. It was held 
with reference to this contention,670 that—

It appears convenient to settle this preliminary point at once; and the arbi
trator has no difficulty in deciding that, although neither Butterfield and Company 
nor the United States Government have used due diligence in the prosecution of 
the claim, and have thereby exposed themselves to the legitimate criticism of 
the Danish Government on their dilatory action, the delay caused thereby can 
not bar the recovery of just and reasonable compensation for the alleged injuries, 
should the further consideration of the merits of the case result in the decision 
that such compensation is due.

In the case of the whaleship Canada (United States v. Brazil),571 
submitted to the arbitration of His Excellency Sir Edward Thornton 
under the protocol of March 14, 1870 between the two Governments,572 
it appeared that the officers and crew of the Canada were unable to 
move the vessel from a reef owing to the improper interference of 
an officer and armed men of the Government of Brazil. Damages 
in the amount of $100,740.04 were allowed the Government of the 
United States as compensation to the owners of the vessel for the 
losses incurred. It was urged in the case that the claim was barred 
because a note from the Government of Brazil was left unanswered

Ibid. 1466. .
669 79 Br. & For. St. Paps. (1887-88) 191; 1889 For. Rel. 151.
570 82 Br. & For. St. Paps. (1889-90) 756, 757; 1889 For. Rel. 158, 159.
871 La Fontaine, Pasicrisie Internationale (Bern, 1902) 131.
872 Ibid. 129........................................................................................
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by the Government of the United States for a period of years. The 
Arbitrator, in rejecting this contention, stated:

. . . The claiming government may suspend its action from consideration for 
the other government, in which it sees no disposition to yield to the influence of 
reason, and with which it has no wish to have recourse to force, or itself may be 
engaged with other matters and unable to attend to the claim of its citizens. 
But this is no proof that the claim has been waived, and the undersigned has 
too much confidence in the justice of the Brazilian government to suppose that 
it would avail itself of such an argument; indeed it has itself declared that it 
does not pretend to do so.573 574

In the first case referred for decision to the Permanent Court of 
Arbitration at The Hague, that of The Pious Fund of the Calif ornias 
(United States v. Mexico),674 the Court held that the rules of pre
scription did not apply between states in an international litigation. 
In that case an arbitral decision had been pronounced by Sir Edward 
Thornton on November 11, 1875 (amended by him on October 24, 
1876), wherein he allowed the Government of the United States on 
behalf of Bishops of the Californias the value of twenty-one unpaid 
annuities ($43,050.99 each) which were due under a trust as of Feb
ruary 2, 1869. The Mexican Government paid the award. In 1898 
further claims for interest on the fund which the Mexican Government 
held in trust for the Bishops of the Californias, were presented by 
the Government of the United States to the Government of Mexico, 
but were unpaid. At length a formal agreement for the arbitration 
of the claim for unpaid interest was entered into by the two Govern
ments on May 22, 1902. The tribunal, composed of Professor de 
Martens of Russia, Sir Edward Fry of Great Britain, Dr. T. M. C. 
Asser and A. F. de Savornin Lohman of the Netherlands, and Dr. 
Henning Matzen of Denmark, President, stated in its decision of 
October 14, 1902, that—

. . . the rules of prescription, belonging exclusively to the domain of civil 
law, can not be applied to the present dispute between the two States in liti
gation ... 575

Frances Irene Roberts, a citizen of the United States, administratrix 
and sole heir at law of William Quirk, deceased,576 laid a claim before 
the Government of the United States for presentation to the Vene
zuelan Government, for injury to Quirk's business of raising sea-island 
cotton. In April 1871 Venezuelan soldiers, by threats, had forced 
Quirk to abandon his plantation and crops, whereupon he sold his 
household and other furniture. On this account a claim for $187,
168.03 was presented to the Mixed Claims Commission established 
by the United States and Venezuela under the protocol of February

573 Ibid. 132-133.
574 Scott, The Hague Court Reports (1916) 1, 3.
375 Ibid. 5-6.
578 Morris, Report (1904) 286, docket 20.
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17, 1903. The Venezuelan Government objected that the claim was 
barred by lapse of time. In reference to this contention, Mr. William 
E. Bainbridge, Commissioner, stated in the decision on the claim, 
wherein an award for the sum of $18,154.61 was approved:

The Commission has jursidiction over all claims owned by citizens of the United 
States of America against the Republic of Venezuela which have not been settled 
by diplomatic agreement or by arbitration between the two Governments. This 
claim has remained unsettled for over thirty years. It was diligently prosecuted 
by the Government of the United States in a diplomatic correspondence extending 
from November 4, 1871, to April 22, 1876, but no final agreement upon the 
subject was ever reached. The claim arose subsequent to the Commission of 
1866, and it did not fall within the jurisdiction of the Commission of 1889. 
There has been no opportunity for its adjudication by arbitration prior to its 
submission here. It was brought to the attention of the Venezuelan Government 
within a few days after its inception. The essential facts which fix the liability 
of Venezuela were not then and are not now denied. The contention that this 
claim is barred by the lapse of time would, if admited, allow the Venezuelan 
Government to reap advantage from its own wrong in failing to make just repara
tion to Mr. Quirk at the time the claim arose.577

In the case of King & Grade, C. Barry, Agent (United States v. 
Great Britain),678 where duties had been wrongfully exacted on woolen 
goods exported from Great Britain by citizens of the United States, 
Statutes of limi- contrary to the treaty of July 3, 1815, Mr. Upham, 
tation and treaty United States Commissioner, in delivering the opinion 
rights of the 1853 Commission, stated that:

Under this order, the duties illegally assessed were ultimately refunded, 
extending back to January 26, 1823. The claim for excess of duties 
charged still remains unadjusted from July 3, 1815, to January 26, 1823, and the 
present application is made before us in order to obtain from the commission 
such order and direction thereon as may be applicable to these cases as a class.

The first question arising for the consideration of the commission is, whether 
any legal bar on account of lapse of time exists against sustaining the claim for a 
return of duties.

This seems now hardly to be contended for, where a treaty is made between 
two independent powers; its stipulations cannot be deferred, modified, or im
paired by the action of one party without the assent of the other. If the parties, 
by their joint act, have established no barrier in point of time to the prosecution 
of any claims under a treaty made by them, then neither country can interpose 
such limit. The case admits of no other judicial construction. The legal ad
visers of the crown concur in this view, [579] and the commissioners have no 
doubt on the point.680

677 Ibid. 289.
678 Report of Decisions of the Commission of Claims under the convention of 

February 8, 1858 (1856) 305.
579 It appeared in the case that after the refusal to refund the amount of the du

ties paid, an act of limitation had been passed stipulating that duties thus assessed 
should not be refunded for a time extending back beyond a term of three years.

[Footnote continued on p. 235.]

680 Footnote on p. 235.
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The claim on behalf of the Cayuga Indians (Great Britain v. United 
States),* 580 581 arbitrated under the special agreement of August 18, 1910, 
had been presented by the British Government to the Government of 
the United States for the first time in 1899, although the claim had 
been submitted to the British Colonial Office as early as 1812. It 
was urged on behalf of the United States that the claim should be 
held to be barred by laches. The Tribunal, M. Nerincx, President, 
writing the decision, held that, while “ There is no doubt that there 
has been laches on the part of Great Britain”, the claim was not 
barred by laches and that it (the Tribunal) would not impute laches 
to dependent persons. The Tribunal stated:

. . . There is much to be said for an equity in favor of New York as to pay
ments before the claim of the Canadian Cayugas was presented to the legislature 
of that State, in 1849. But no laches can be imputed to the Canadian Cayugas, 
who in every way open to them have pressed their claim to share in the annuities 
continuously and persistently since 1816. In view of their dependent position, 
their claim ought not to be defeated by the delay of the British Government in 
urging the matter on their behalf. Nor can New York be said to have been 
prejudiced by the delay after 1849, at which time the facts of the case had been 
brought to the notice of the legislature and a public commission had recommended 
that justice be done. On the general principles of justice on which it is held in 
the Civil Law that prescription does not run against those who are unable to act, 
on which in English-speaking countries persons under disability are excepted from 
the operation of statutes of limitation, and on which English and American Courts 
of Equity refuse to impute laches to persons under disability, we must hold that 
dependent Indians not free to act except through the appointed agencies of a 
sovereign which has a complete and exclusive protectorate over them, are not to 
lose their just claims through the laches of that sovereign, unless, at least there 
has been so complete and bona fide change of position in consequence of that 
laches as to require such a result in equity.582
Footnote 579—Continued.
In an application for repayment of certain duties on woolens shipped to South 
America, an attempt had been made to apply this statute of limitations in bar 
of a portion of the claims. It was, however, settled by the legal advisers of the 
Crown that it was not the practice to apply the statute of limitations to claims 
that arose under treaties with foreign states. (Ibid. 308.)

580 (p. 234) Ibid. 308-309.
581 Nielsen’s Report (1926) 203, 307.
582 Ibid. 330.
In Sarropoulos c. Etat bulgar (Greece v. Bulgaria), a claim for outrages com

mitted in 1906 against Greek nationals in certain Bulgarian cities, was presented 
to the Mixed Arbitral Tribunal between Greece and Bulgaria established after 
the World War. The claim was dismissed as not falling within the terms of 
article 179 of the Treaty of Neuilly. It appeared that the interested Govern
ments had kept silent subsequent to 1906 on the facts on which the application 
was founded, and this circumstance was considered by the Tribunal. (YII 
Recueil des decisions des tribunaux arbitraux mixtes (1928) 47.)
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Delay by an individual claimant in the presentation of a claim has 
at times been held to bar 683 the right of a state to present the claim 
subsequently as a valid one in international law.583 584 The grounds for 
the refusal to allow claims under these circumstances have been 
variously expressed. At times the disallowance is merely stated in 
terms of the claimant’s non-action or laches, and at other times in 
terms of prescription or of a limitation on international claims. 
In a number of the decisions it would seem that the claims were prob
ably not thought to be valid, apart from the claimants’ delay in pre
senting their demands. The non-action of the claimants was 
apparently seized upon as a reason, or one of the reasons, for dis
missing the claims.

583 George Birrell Livingston and Edward Irving Findlay v. William Graff, 
Mixed Arbitral Tribunal, Great Britain and Germany, VI Recueil (1926-27) 543 
(paragraph 4 of the annex to section III, part X, of the Treaty of Versailles adopts 
the laws of prescription in force in the country of the debtor, and the Mixed 
Arbitral Tribunal deciding a case involving prescription acts as a court sitting 
in the country of the debtor).

Weiser and Co. v. The Heirs of Ludwig Diirrf Mixed Arbitral Tribunal, Great 
Britain and Germany, ibid. 632 (paragraph 4 of section III, part X, of the Treaty 
of Versailles adopts the rules of prescription in force in the country of the debtor; 
under private international law, or the conflict of laws, the German law adopts 
the lex contractus unless the provisions of prescription are part of the law of 
procedure only, in which case the German domestic law of prescription is followed),

584 Francis Wharton, in his International Law Digest, quotes the following 
excerpt from a note of Secretary Bayard to Mr. de Muruaga, written on Decem
ber 3, 1886:

The same presumption may be almost as strongly drawn from the delay 
in making application to this Department for redress.

“Time, said a great modern jurist, following therein a still greater 
ancient moralist, while he carries in one hand a scythe by which he 
mows down vouchers by which unjust claims can be disproved, carries 
in the other hand an hour-glass, which determines the period after 
which, for the sake of peace, and in conformity with sound political 
philosophy, no claims whatever are permitted to be pressed.”

The rule is sound in morals as well as in law; and applies with peculiar 
force to claims infected with taints which the claimants refuse to submit to 
judicial examination when the facts are attainable.

[Ill Wharton, A Digest of the International Law of the United States (1887) 
app. sec. 239, p. 972.]

The claim under discussion, that of Messrs. Larrache & Co. (Spain v. United 
States), was one wherein the individual claimants had not exhausted their local 
legal remedy in the Court of Claims, which was open to them. The portion of 
the note immediately preceding that part quoted by Wharton is as follows:

. . . when claimants on whom ostensibly rests the charge of aiding an 
insurrection against the United States decline to press their claim before a 
tribunal before which, when the evidence was on all sides attainable, the 
charge could have been judicially disposed of, and then wait twenty years 
before bringing the claim before this Department, which, by reason of its 
organization, has no means of taking testimony as to disputed facts, and 
which, even if it could, would at this late date find these facts obscured by the
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In the treaty of amity, commerce, and navigation, commonly known 
as the Jay Treaty, which was signed on November 19, 1794 by the 
United States and Great Britain, a provision was made for the 
United States to compensate certain British merchant creditors for 
debts owing to them which had been previously contracted and 
which, by various lawful impediments, were made impossible of com
plete collection. It was expressly stated in article VI of the treaty 
that “this provision is to extend to such losses only as have been 
occasioned by the lawful impediments aforesaid, and is not to extend 
to losses occasioned by such insolvency of the debtors or other causes 

# . as would equally have operated to produce such loss, 
vidualby mdl~ if the said impediments had not existed; nor to such 

losses or damages as have been occasioned by the 
manifest delay or negligence, or wilful omission of the claimant.” 585 
Provision was also made in article VII of the treaty, wherein Great 
Britain undertook to make compensation for certain losses to Ameri
can citizens for the violation of neutral rights, that it be “distinctly
Footnote 584—Continued.

lapse of time, then such claimaints can not, under that common system of 
ethical jurisprudence which is acknowledged by Spain as well as by ourselves, 
be admitted to a hearing unless they produce a strong array of testimony to 
disprove their culpability, but also give satisfactory explanation for their 
delay in presenting their case. [Mr. Baynard, Secretary of State, to Mr. 
de Muruaga, Spanish Minister, December 3, 1886, 1887 For. Rel. 1015, 
1022.]

Wharton, without citing other authority than the instruction of Acting Secre
tary Crall5 to Charge Crump, written on October 30, 1844, to the effect that there 
is no statute of limitations in international claims, for governments are presumed 
to be always ready to do justice (II Wharton, sec. 239, p. 673), proceeds to state 
the law on this subject as follows:

While international proceedings for redress are not bound by the letter of 
specific statutes of limitations, they are subject to the same presumptions, 
as to payment or abandonment, as those on which statutes of limitation are 
based. A Government cannot any more rightfully press against a foreign 
Government a stale claim which the party holding declined to press when 
the evidence was fresh than it can permit such claims to be the subject of 
perpetual litigation among its own citizens. [Ill Wharton, app., sec. 239, 
p. 972.]

. . . What this period is varies, so it has always been held at common 
law, with extraneous conditions. . . . When the question is one of diplo
matic negotiation, then the circumstances of the nations interested, as well 
as of individual claimants, is to be taken into consideration; the fact of 
intermediate war, for instance, when it does not extinguish a claim, operates 
to excuse delay in pressing it. But, in all cases, when the rule to be applied 
is not one of statute, but of common or public law, then the question of the 
presumption of the effect on indebtedness of lapse of time is one to be settled 
by taking into consideration not merely the general principle of peace above 
stated, but all the conditions which would divert the application of that 
principle to the particular case. [Ibid. 972-973.]

585 1 Malloy 590, 594.
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understood that this provision is not to extend to such losses or 
damages as have been occasioned by the manifest delay or negligence, 
or wilful omission of the claimant”.586

In the case of The Fame, Evesham, master (United States v. Great 
Britain), decided by the Mixed Claims Commission established pur
suant to the terms of article VII of the Jay Treaty, the vessel had 
been captured on January 20, 1794 and condemned in the vice
admiralty court at Dominica on Februaiy 26, 1794.687 By an order 
of August 9, 1794 appeals from the vice-admiralty courts were to be 
admitted until the end of September 1795, even though the ordinary 
time for presenting such appeals had elapsed, provided that they were 
presented within a reasonable time. A motion for entering an appeal 
on behalf of the claimant was made on November 15, 1795. The 
Mixed Claims Commission, at a meeting on June 6, 1797, dismissed 
the claim on the ground that the case fell within the category of cases 
described in article VII, which excluded claims for loss and damage 
occasioned by manifest delay or neglect, or by willful omission to 
obtain redress in the ordinary course of judicial proceedings.588

In the case of Seth Driggs (United States v. Venezuela),688 689 decided 
by the Commission established pursuant to the convention of Decem
ber 5, 1885 (as modified by the conventions of March 15 and October 
5, 1888), the claim for $12,957.36 arose in 1828 when the brig Fanny, 
disabled on the rocks, was forced to unload her cargo on Colombian 
shores and proceed to Trinidad for repairs. The cargo of cocoa was 
claimed by the Colombian authorities as forfeited because certain 
export duties had not been paid. Nevertheless litigation of that ques
tion over a period of two years had resulted in discharging the cocoa 
from the custody of the Colombian authorities. Meanwhile, the cocoa 
was alleged to have spoiled, having been kept in a damp place. A 
claim was presented to the 1885 Commission against the Government

688 Ibid. 596.
687IV Moore’s Adj. (modern ser., 1931) 370, 371.
588 Where it appears that the respondent government has been guilty of laches 

in protesting against the wrongful act of its national, or in failing to disapprove 
the wrongful act, etc., this affects not only the responsibility of the respondent 
state but also goes to the quantum of damages. Thus, in the Venable case 
(United States v. Mexico), Opinions of the Commissioners (1927) 331, docket 603, 
where a claim was made for the wrongful conversion and use of certain railway 
engines, the General Claims Commission, organized under the convention of 
September 8, 1923 (Mr. van Vollenhoven, Presiding Commissioner, speaking), in 
holding the Mexican Government responsible, pointed out that the Mexican 
officials knew that the engines were being dismantled, that they had failed to 
prevent the crimes, and that they may even have benefited from the subsequent 
use of the removed parts, and stated that “ Considering all these points, the 
amount due because of this indirect government responsibility may be fixed at 
$100,000.00 without fear of being unjust or unequitable.” (Ibid. 346.)

689 Opinions delivered by the Commissioners in the Principal Cases (1890) 403,
docket 7............................ ..................................................................................
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of Venezuela for her portion (28% percent) of the obligation of the 
former Colombian Government for the loss of the property.

The claim was not brought to the attention of the Government of 
the United States until 1856. At that time twenty-eight years had 
elapsed since the alleged wrong occurred. Commissioner Little, in 
dismissing this claim, stated:

. . . There is not a case on our list that better illustrates the wisdom of the 
prescriptive rule. The evidence is contradictory, and the actual witnesses to the 
essential transactions on the part of the Government had presumably passed 
away, for their evidence was not procured when the claim was asserted. Like 
No. 32, the claim is largely fictitious as to its support—time having furnished the 
opportunity for fraudulent engraftment.590

The claim of Ann Eulogia Garcia Cadiz, now known as Loretta G. 
Barberie was presented by the Government of the United States 
to the Mixed Claims Commission established by that Government 
and the Government of Venezuela, pursuant to the convention of 
December 5, 1885, as modified by the convention of March 15, 
1888 and supplemented by the convention of October 5, 1888.591 
It was alleged in this case that in 1810, 1811, 1812, “and thereabouts” 
Jos6 Felix Garcia Cadiz, of whom the claimant was the heir, acting 
as the agent of the Venezuelan Government in the United States, 
at the request and under the direction of Don Juan Vicente Bolivar, 
then agent of Venezuela in the United States, purchased arms for 
the Venezuelan Government for which he was obliged to pay in 
part. The grievance of Cadiz against the Government of Venezuela 
consisted of a complaint against Venezuela for failing to take the 
muskets ordered, of a futile request for reimbursement for out
lays, and of his liability to suit by the manufacturers for breach 
of contract. In 1823 the claim was enlarged; at that time Cadiz 
alleged that he had failed to receive what the Venezuelan Govern
ment had agreed to pay for the muskets which had been delivered. 
The papers in this case had been submitted to the 1868 Commission, 
United States and Venezuela, but the claim had been disallowed 
because it “was not filed with the United States Legation previous 
to the organization of the Commission”, according to the terms 
of the agreement.

When the claim was presented to the Commission organized in 
1888, Mr. John V. L. Findlay, third Commissioner, in writing the 
opinion for the Commission, stated:

. . . What was done with the claim, and under this power appears from 
the affidavit of the present claimant, a daughter of Mr. Cadiz, made in New 
York on February 28, 1890, in which she says, “that according to deponent’s 
best knowledge, information, and belief, the family of Ramon, from 1823 to 
about 1866, all of which time they had charge and possession of the papers * 691

«90 Ibid. 404.
691 Ibid. 73, docket 47
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“Justice” may 
necessitate con
sideration of 
the element of 
time

on which this claim is founded, never collected nor received anything on account 
of the claim in question, and never endeavored or undertook 
to collect the said claim.” * * * So it slumbered for more than 
forty years, until the papers were sent to Mr. Talmage in 
the summer of 1868 as before described, and having been 
disallowed by the Commission of which he was a member, 

because it “was not filed with the United States Legation previous to the organ
ization of the Commission,” it now comes before us, after the lapse of nearly 
eighty years from the origin of the claim. Both the original claimant and his 
brother Ramon, to whom the power of attorney was given, appear to have died 
in 1823, but while the power was thus revoked, there is no reason why the parties 
interested should not have presented the claim, either in the tribunals of Vene
zuela, or through the good offices of the United States, and not having done so, 
when the circumstances in which it originated were comparatively recent, not 
even endeavoring or undertaking to collect it, but sleeping on their rights for 
nearly a half century, we are of opinion that the consideration of such a case, 
even if we could ascertain with reasonable certainty what it was, would do 
violence to every principle of sound policy and open the door for the admission 
of any claim, however stale and obscure. It is true that this Commission is 
an international tribunal and in some sense is not fettered by the narrow rules 
and the strict procedures obtaining in municipal courts, but there are certain 
principles, having their origin in public policy, founded in the nature and neces
sity of things, which are equally obligatory upon every tribunal seeking to ad
minister justice. Great lapse of time is known to produce certain inevitable 
results, among which are the destruction or the obscuration of evidence, by 
which the equality of the parties is disturbed or destroyed, and, as a conse
quence, renders the accomplishment of exact or even approximate justice impos
sible. Time itself is an unwritten statute of repose. Courts of equity con
stantly act upon this principle, which belongs to no code or system of municipal 
judicature, but is as wide and universal in its operation as the range of human 
controversy. A stale claim does not become any the less so because it happens 
to be an international one, and this tribunal in dealing with it cannot escape 
the obligation of an universally recognized principle, simply because there 
happens to be no code of positive rules by which its action is to be governed. 
The Treaty under which it is sitting requires that its decisions shall be made 
in conformity with justice, without defining what is meant by that term. We 
are clearly of the opinion, that in no sense in which the term is used, would 
it be just for us to make an award which would require the levying of a tax on 
the whole present population of Venezuela to pay a claim which originated 
before nearly all of the oldest of them were born, and which is presented at a 
time when it is impossible to say whether it is well founded or not, the delay 
being without excuse or justification, and we accordingly reject the claim and 
dismiss the petition.592

In a claim presented to the Arbitral Tribunal established between 
the United States and Venezuela pursuant to the protocol of February 
17, 1903 between those two countries, the heirs of Admiral Louis 
Brion claimed that the Government of Venezuela should pay to them 
a two-thirds part of the indebtedness of Venezuela to the estate of 
Admiral Brion.593 Mr. Bainbridge, in dismissing the claim, stated for 
the Commission:

592 Ibid. 78-80.
593 Case of Spader eta?. (United States v. Venezuela), Ralston’s Report (1904) 161.
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It appears from the record that this claim originated between the years 1810 

and 1821. Citizens of the United States had, or appear to have had, interest in 
the claim prior to 1846. It was first brought to the attention of the United 
States Government, so far as the evidence shows, on November 1, 1889. No 
reason or explanation is given for delay in presentation. It was submitted to 
the Commission created by the Convention of December 5, 1885, between the 
United States and Venezuela. The Commission dismissed it without prejudice, 
for want of jurisdiction. It does not appear in evidence when or in what manner 
the claim was ever otherwise brought to the attention of the Government of 
Venezuela.

A right unasserted for over forty-three years can hardly in justice be called 
a “claim.”

It is doubtless true that municipal statutes of limitation can not operate to bar 
an international claim. But the reason which lies at the foundation of such 
statutes, that “great principle of peace,” is as obligatory in the administration 
of justice by an international tribunal as the statutes are binding upon municipal 
courts.594

Frequently, laches of the claimant, while not affecting the responsi
bility of the respondent government,* 695 affects the quantum of the

594 Ibid. 161-162.
695 But the presentation of a late application, contrary to the rules of a particular 

tribunal, will, of course, entirely defeat a claim.
Nicolae Bratu c. Oberschlesische Stahlwerksgesellschaft et Etat allemand (Ru

mania v. Germany), VIII Recueil des decisions des tribunaux arbitraux mixtes 
(1928-29) 905 (where there is a late date of application to the Tribunal it is 
incumbent upon the claimant, under the rules of procedure adopted, to state his 
ignorance of the procedure or his incapacity to act sooner; there is no presumption 
of ignorance; reasons based on ill health, held inadequate).

Mme. Victor Geromaneanu c. Etat allemand (Rumania v. Germany), ibid. 910 
(circumstance that the husband of the claimant was a diplomat accredited to the 
German Government and under a duty of politeness was not considered a sufficient 
justification for late application).

Aser Eschenasy frbres c. Benjamin Heskia et Etat autrichien (Rumania v. 
Austria), ibid. 935 (where a claim was transmitted within the proper time but 
was received late, the special circumstances of the late application of the claimant 
did not defeat the claim).

Haroutioun Sarkis Davidian c. Gouvernement turc (Great Britain v. Turkey), 
ibid. 986 (late application unexplained; application not received).

Ungemach c. Etat allemand (France v. Germany), VII Recueil (1927-28) 12 
(alleged uncertainty relative to claims arising from events of the war did not 
excuse filing of late application).

Arbogast c. Etat allemand (France v. Germany), ibid. 566 (overwork and con
centration on professional duties not a sufficient excuse for delay in filing applica
tion for indemnity, which might have been avoided by entrusting the claim to a 
competent person).

Lepercq-Planque fils c. Etat allemand (France v. Germany), ibid. 576 (an exten
sion of the delay allowed for presentation of applications to the Tribunal should 
be granted only in case of an insignificant delay arising from fortuitous circum
stances duly accounted for by the applicant or in case the latter can prove the 
existence of a special circumstance, such as prolonged absence, presentation of the 
claim to the clearing offices, mental illness, or a temporary incapacity to take 
action; delay cannot be justified when damages are claimed, based on a general 
statement, on account of “the necessity of inquiries or of accounting difficulties”).
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damages awarded.696 Id the case of the Union Bridge Company 
(United States v. Great Britain),697 where the company’s bridge prop

erty had been wrongfully converted by W. H. Harri- 
quantumoftS son Imperial Railways, an agent of the British
damages Government, the circumstance that the company was

aware that the bridge material had been wrongfully 
converted (sent from Port Elizabeth, South Africa, to Bloemfontein, 
400 miles distant) and, for a period of eight years, had made no protest 
or demand for its return or for payment therefor, was held to be “ rele
vant . . . only to the question of quantum of compensation”, not to 
the wrongfulness of the action of the British agent in sending the 
material to Bloemfontein.698

In the Piton case, reported in Ralston’s Venezuelan Arbitrations oj 
1903 as the Daniel case (France v. Venezuela),699 decided by the 
French-Venezuelan Claims Commission of 1902,596 597 * 599 600 the claimants as 
heirs of A. Lemoine asked damages on a claim arising out of the ac
knowledgment made by the Minister of Interior and Justice of Vene
zuela, on January 7, 1868, of the balance due under a contract of 
July 20, 1856, wherein A. Lemoine & Co. agreed to furnish the city of 
La Guaira with drinking water. The amount recognized as due on 
that date was $62,662.66. Mr. Paul, Venezuelan Commissioner, 
stated for the Commission:

From the facts stated, it appears that an agreement duly recorded existed 
by which the National Government through its official, the minister of the interior

596 Sir Samuel Evans, President of the British Probate, Divorce and Admiralty 
Division, in ordering, on November 27, 1916, the release of cocoa beans seized as 
contraband at North Shields on April 18,1916, on a voyage from Lisbon to Gothen
burg, in the case of the Danish steamship Baron Stjernbladf said:

Mr. Roche is perfectly right in saying that from the search until the date 
of the writ there was a considerable time during which the Crown might have 
made an investigation. It has not been shown that they did not investigate 
the matter, as far as they properly could, but it has not been shown, on the 
other hand, that the claimants of the goods availed themselves of the opportu
nity of those few intervening months by rendering the explanation which they 
afterwards did render. If they had done so the costs might have been avoided, 
and the goods might thave been released much earlier. They gave their 
evidence on August 4,1916, and I cannot say that that evidence ought to have 
induced the Crown at once, on the materials which they had available for the 
Court, to release these goods. I cannot say that the Crown were not 
justified in proceeding from that time forward to the final hearing of the case. 
Therefore, although the goods are released to the claimants, because I have 
been satisfied finally that they acted bond fide in the matter, I think the 
circumstances are not such as to entitle them to any costs, damages, or 
expenses. [VI Lloyd’s Reports of Prize Cases (1920) 89, 97-98.]

597 Commission under the special agreement of August 18, 1910, Nielsen’s 
Report (1926) 371.

698 No interest was included in the amount allowed in this case. (Ibid. 381.)
599 Ralston’s Report (1904) 507................................................... ..................
800 Ibid. (1906) 462.
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and justice, acknowledged an indebtedness in favor of Messrs. A. Lemoine & Co. 
of $66,682.66, as capital, interest, and damages, and injuries in January, 1868, 
ordering the gradual extinction of this debt by means of the receipts of the rents 
of the market and pure water of the city of La Guaira; that this agreement was 
performed for the space of three years and ten months, Messrs. A. Lemoine & Co. 
receiving from the municipal rents of the district of Vargas various sums from 
said rents, which extinguished in part the balance owed upon the capital, and that 
portion owed for interest increased, whereby, by November 1, 1871, the general 
balance of the running account in favor of A. Lemoine & Co. amounted to 
$64,678.66; that from this last date it does not appear that there has ever been 

any action taken by the owner of the debt directly, nor by their 
legitimate successors in interest, before the competent tribunals 
or officials of the country, demanding the fulfillment of the 

agreement made with the municipal corporation of La Guaira. It is not possible 
to leave out of consideration this notable circumstance which as a consequence 
has caused the default in payment of a debt, recognized by a public instrument, 
for the extinguishment of which the party debtor had set aside certain receipts 
of the municipal revenues, thus constituting a pledge which in law establishes a 
legal right in favor of the creditor.

No demand for 
payment

Upon the date of this session the debt due the successors in interest of A. Le
moine had for a great many years remained without action, without their having 
been presented before this commission any sufficient reason or motive to show 
that that situation was not owing to the neglect of the creditor and his legitimate 
successors in interest. The reason upon which all legislations base the right of the 
debtor to invoke prescription as a means of extinguishing an obligation is the 

abandonment in which the creditor has for a number of years 
Must plead left the exercise of his right, the legal presumption of payment
interest dis- arising therefrom. Prescription has not been invoked before
allowed this commission in the present case by the Government of

Venezuela, wherefore it can not of its own motion take it into 
consideration, in conformity with the principles which govern, but there is no 
right for the allowance of interest upon the amount of the debt . . .601

The claimant state may, of course, exercise discretion as to whether 
it will press or renew a claim after there has been a long period of inac
tivity on the part of the claimant.

When, in 1854, Louis Brand, an American, submitted a claim for 
$153,500 to the United States for presentation to the Government of 
Peru, on account of personal and permanent injuries inflicted upon him 
by Peruvian marines while on board the Ganges in 1828, the claim was 
commended to the good offices of the United States Minister, who, 
Claimant state being unable to find any official correspondence on 
may decline to the subject at the time of the injury, thought it 
press claim useless to seek redress after such a lapse of time,602
and the claim was abandoned.

The claim of Eugene L. Didierf administrator, et al.} growing out of 
two contracts made in 1816, was rejected by the Commission estab

601 Ibid. 463-464.
602 S. Ex. Doc. 18, 35th Cong., 2d sess. (January 20, 1859) 107.
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lished under the convention of August 7, 1892 between the United' 
States and Chile as not within its jurisdiction. In 1902 an effort; 
was made to secure the espousal of this claim of American citizens; 
by the United States against Chile. This was declined on May 9, 
1902, because of a lack of legal basis, “coupled with the fact that at 
the time the effort was made to revive the claim, it was nearly a 
century old”.603

When, on June 30, 1916, George Edwin Place, an American, submit
ted a claim to the United States for the first time for presentation to 
the Government of Colombia, on account of the loss of a stock of 
hardware, etc., at the hands of the Colombian Government and 
revolutionary forces in 1876, the Department of State informed the 
claimant (July 13,1916) that since he had waited so long before taking 
the matter up with the Department he was not entitled to its assist
ance. The Department stated:

. . . the Department could not, at this late date, give consideration to the 
claim. Even assuming that the claim was originally valid, by your seeming 
laches you have become apparently disentitled to the interposition of this Depart
ment on your behalf.604

The existence of a law of prescription in international claims is 
defended, chiefly, on the ground that in the absence of such a rule 
the respondent government is put in an unfair position in attempting 
to secure evidence to defend or investigate the merits of a claim, 
or to determine the good faith in which it is presented. Accordingly, 
the cases where such a rule is most frequently invoked are those 
Importance of wherein the respondent government has not been 
notice notified of the existence of an outstanding claim
until long after the alleged occurrence of the wrong on which the 
claim is founded. Where no explanation is offered by the claimant 
of the absence of such notification, the claim may be defeated when 
presented after such a length of time that extreme difficulty must 
necessarily arise in securing proper evidence.

In the John H. Williams case (United States v. Venezuela), dis- 
caused at some length previously, in connection with the possibility 
of distinguishing between prescription and limitation of actions, 
there was a delay of twenty-six years on the part of the claimant in 
making demand for payment by Venezuela of a bill in the amount of 
$2,489.11. In all that time no notice of the claim had been brought 
to the attention of the respondent Government, either by the indi
vidual claimant or the claimant State. Commissioner Little held in

603 Secretary of State Hay to Charles Morris Howard, May 9, 1902, ms. 
Department of State, 259 Domestic Letters 281; ibid, file no. 425.11 D 56/1.

604 Ibid. 421.11P69.
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that case that the claim was barred by prescription and, in dictum,605 
expressly stated that a claim once notified to the respondent govern
ment by the claimant state would not necessarily be barred by 
lapses in pressing the claim.

A claim was presented on behalf of Gardner Mossman, a citizen of 
Failure to notify United States, to the Commission established
respondent under the convention of 1868 between the United
government States and Mexico. Mossman claimed $10,000 for
his arrest and detention in Mexico for over a period of two months 
during the year 1854, when the brig H. Kellock, of which he was 
master, was wrecked near the shores of Mexico; he also claimed $700, 
a sum expended by him in consequence of his arrest. Sir Edward 
Thornton, in disallowing the claim on February 18, 1875, stated 
that the evidence, being almost entirely statements of the claimant 
himself, was most unsatisfactory and did not “inspire confidence”. 
He stated, moreover, that “when he [the claimant] arrived at Vera 
Cruz, where, as he states, he signed a paper at the suggestion of the 
United States Consul, there was no reason whatever why, if he felt 
himself aggrieved by inferior authorities at Minatitlan, he should 
not have appealed through his Consul or otherwise, to the Mexican 
Government. It seems unfair that the latter should be first informed 
of the alleged misconduct of its inferior authorities more than fifteen 
years after the date of the acts complained of.”606

The claim of Odoardo Gentini, an Italian subject, was presented to 
the Italian-Venezuelan Commission organized under the protocols of 
February 13 and May 7, 1903, Mr. Ralston, Umpire. This claim 
arose in 1871, when Gentini's store was closed temporarily and his 
business injured by a large number of Venezuelan soldiers. Subse
quently, his establishment was plundered. The claimant himself 
was sent to prison on the order of the jefe, and forced loans were 
imposed upon him under threat of imprisonment. The proofs in 
the case were collected in the following year, but from that time until 
Claim not re within a month of the rendering of the decision by 
sented to either Mr. Ralston nothing appeared to have been done
government for concerning the claim, “it not having even been called thirty-one years , . ° . ,,to the attention of the Royal Italian legation”. The
sum of 3,900 bolivares was claimed as of 1902. It was submitted
on behalf of Venezuela that the claim was barred by prescription,
although it was admitted that no municipal statute could be invoked
against it.

605 Convention of December 5, 1885, Opinions delivered by the Commissioners in 
the Principal Cases (1890) 51, 69.

606 Memorial and Original Opinion, docket 15; ms. Department of State.
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Umpire Ralston, in dismissing the case, stated that— 
for thirty-one years after proof had been prepared the case does not appear to 
have been presented in any manner, the Royal Italian legation, even, until very 
recently, having been in ignorance of its existence. Of this conduct on the part 
of the claimant no explanation is offered.

The umpire, while disallowing the claim, expresses no opinion as to the number 
of years constituting sufficient prescription to defeat claims against governments 
in an international court. Each must be decided according to its especial 
conditions. . . .

It is sufficient to say that in the present case the claimant has so long neglected 
his supposed rights as to justify a belief in their nonexistence.607

In the Stevenson case, decided by Umpire Plumley of the British- 
Venezuelan Mixed Claims Commission established under the protocols 
of February 13 and May 7, 1903, it appeared that the claim had been 
presented to the Mixed Claims Commission at Caracas in 1869 
Examples of but had been withdrawn by Her Majesty’s Govern- 
notice ment with the express reservation that such with
drawal should not prejudice the claim. Subsequently, on April 25, 
1872 the British Minister Resident at Caracas, in a letter to the 
claimant, stated that “the Venezuelan Government have declared 
that owing to civil warfare they can not attend to the arrangement or 
payment of foreign claims”. Still later, on May 28, 1888, the British 
Foreign Office, in a letter to the widow of the original claimant reply
ing to her inquiry of April 26 of that year, stated that, although this 
claim, with others, was classed as “unrecognized by the Government 
of Venezuela”, these unrecognized’ claims have not been lost sight 
of by Her Majesty’s Government, but it is clear there is no chance of 
payment of any individual claim being made unless by a general 
settlement of all, acd of this there is at present no prospect”. Umpire 
Plumley, in holding that the case was properly before the Mixed Claims 
Commission of 1903 to be decided on the merits, stated that “there 
can be claimed with right no laches on the part of either the British 
Government or of the claimant or his estate”. Umpire Plumley also 
stated that when the claim was first presented to the Mixed Claims 
Commission in 1869 the earliest item involved was about ten years 
old, the next was only six years old, and the third and last was then
Notice to earlier Very reCent> addinS that:

Here was placed before the Government a careful list, in number 
and character, of the losses suffered, and the different estates on 
which each separate claim rested, with the dates on which the 

different claims arose. This gave the respondent Government an opportunity 
to acquaint itself with the facts and to obtain counterproofs if found available 
or important. Since the withdrawal of this claim from the Mixed Commission of 
1869 there can be no just allegation of laches properly chargeable to either the 
claimant or the claimant Government. The delay has been either in the inability 
or the unwillingness of Venezuela to respond to this claim.608

claims commis
sion; no laches 
thereafter

607 Ralston’s Report (1904) 720, 730. Ibid. 327, 329.



BASES OF DAMAGES 247

Luigi Simone Tagliaferro, an Italian subject, was a merchant at 
Tariba, Venezuela, in 1872. On February 1 of that year he elected to 
accept imprisonment rather than pay certain money demanded by 
the Venezuelan Government. Immediately thereafter, on February 
5,1872, the claimant addressed a petition to the Procurator General of 
the Nation for the State of T&chira setting up the foregoing facts, 
praying that he might be set at liberty and that the order depriving 
him thereof be revoked. Umpire Ralston, in deciding the claim 
High authorities w^en ^ was presented to the Italian-Venezuelan
aware of acts Commission established pursuant to the protocols 
complained of of 1903> stated that_

The first question is one of prescription, more than thirty-one years having 
elapsed between the infliction of the injury and the presentation of the claim. . . . 
Here the acts complained of were committed pursuant to the orders of the highest 
military authority of the State. The injured party at once appealed to the 
judicial authority, which denied relief, and then to the immediate representative 
of the nation, who, upon a subterfuge, refused his assistance. The responsible 
constituted authorities knew at all times of the wrongdoing, and if the complaint 
were baseless—an impossible conclusion under the evidence—judicial, military, 
and prison records must exist to demonstrate the fact. When the reason for the 
rule of prescription ceases, the rule ceases, and such is the case now.

It is true that the claimant has not presented his claim to the Government at 
Caracas, but his unavailing efforts to get relief at home may well have discouraged 
him.609

The claim was accordingly allowed in the sum of 5,000 bolivares, 
the amount asked by the Italian Government.

The claim of Domenico Giacopini, an Italian subject, also decided 
by the 1903 Commission, arose in 1871 when the store of which he 
was part owner was entered by Venezuelan troops and a large amount 
of property taken therefrom. About the same time the claimant was 
arrested and detained in prison for several weeks and thereafter 
released upon the payment to General Pulgar of a forced exaction of 
400 fuertes.

It was urged that prescription should lie against the claim, nearly 
thirty-two years having elapsed since its origin. Umpire Ralston, 
in answer to this contention, stated that an examination of the case 
showed that the Tribunal before which the proofs were made in 
Notice to the November 1872, “ directed notice to the fiscal of the 
fiscal of respond- nation before their taking; that he was present and 
ent state vigorously cross-examined the witnesses; that he
asked and was accorded by the judge a copy of the evidence. The 
Government knowing in this manner of the existence of the claim 
had ample opportunity to prepare its defense.” The Umpire added: 
“In the present case, full notice having been given to the defendant, 
no danger of injustice exists, and the rule of prescription fails.” 610 810

809 Ibid. 764-765. 810 Ibid. 765, 767.



THE RESPONDENT STATE’S RIGHT TO COUNTER CLAIM
OR SET-OFF

Occasionally settlements between states are effected by means of 
offsetting claims of one state against the claims of the other.

When claims were made by the Government of the United States 
in 1817 against the Danish Government for the seizure, and in many 
instances the condemnation, in 1809-11, of property of American 
citizens engaged in neutral commerce during the war between Den
mark and Great Britain, the explanation given by the Danish Min
ister of State for the long delay in answering the complaints of the 
United States was that certain Danish claims against the United 
States had remained unsettled since 1799.611 The treaty signed on 
March 28, 1830 612 provided for the renunciation by Denmark of her 
claims for indemnities against the United States, and the payment 
by Denmark of a gross sum—650,000 Spanish milled dollars,613 an 
amount that was “considerably more than the minimum” which 
the general agent for the American claimants had agreed to accept.614

Under the convention between the United States and France, 
signed on July 4, 1831,615 the Government of France agreed to pay to 
the Government of the United States the sum of 25,000,000 francs 
“for unlawful seizures, captures, sequestrations, confiscations or 
destructions of their vessels, cargoes or other property”,616 and the 
Government of the United States agreed to pay to the French Gov
ernment the sum of 1,500,000 francs for “ancient supplies or accounts, 
the liquidation of which had been reserved, or for unlawful seizures, 
captures, detentions, arrests or destructions of French vessels, cargoes, 
or other property”,617 and it was further agreed that “The sum of one 
million five hundred thousand francs, stipulated in the preceding 
article [article III] shall be payable in six annual instalments, of 
two hundred and fifty thousand francs; and the payment of each of 
the said instalments shall be effected by a reservation of so much out 
of the annual sums which the French Government is bound, by the 
second article above, to pay to the Government of the United 
States.” 618

611 Agent J. M. Forbes to Secretary of State John Quincy Adams, August 6> 
1817, enclosure 6 in note from Mr. Forbes to Mr. de Rosenkrantz, Privy Counselor 
of State, August 11, 1817, ms. Department of State, 2 Despatches, Copenhagen; 
Agent Forbes to Secretary Adams, December 20, 1817, ibid.

6121 Malloy 377.
613 Arts. I and II; ibid. 378-379.
614 Henry Wheaton, Charge d’Affaires, to Secretary of State Van Buren, 

March 29, 1830, ms. Department of State, I B Despatches, Denmark, no. 14.
8151 Malloy 523.
616 Arts. I and II; ibid. 524.
817 Art. Ill; ibid.
813 Art. IV; ibid. 524-525...................................................................................
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When the Spanish Cortes insisted on making provision for the 
settlement of the Spanish claims against the United States at the 
time of the agreement effected by the exchange of notes of November 
29 and December 7, 1886 for the settlement of the Antonio Maximo 
Mora claim619 against Spain for the confiscation by the Spanish 
Separate agree- authorities of Mora’s estate in Cuba in 1870, the 
ments for settle- Government of the United States at first refused to 
ment of claims allow other claims to be used as an offset against this 
claim which was already liquidated (with the exception of the claim 
of Maze and Larrache against the United States for cotton alleged to 
have been taken by the United States authorities in 1865, which the 
United States had offered to arbitrate).620 Finally, nine years after 
the 1886 agreement was made the United States offered to make two 
separate agreements with Spain, one for the settlement of the Mora 
claim and the other for the settlement of all other outstanding 
claims. Accordingly, on August 10, 1895, an agreement was signed 
in the form of a memorandum, containing the provision that Spain 
should pay $1,500,000 “in Spanish gold pesos, in full discharge and 
satisfaction not only of the principal sum agreed to be paid in liquida
tion [in the 1886 agreement, above referred to] of the Mora claim, so 
called, but of any and every amount that might be claimed to be due 
as interest on said principal sum.” The principal sum, excluding 
interest, was paid on September 14, 1895.621

In December 1917 a conference was held in Paris by representatives 
of the Governments of France, Great Britain, and the United States. 
The United States was represented by Colonel House and others; 
England, by Mr. Churchill and others; and France, by M. Loucheur 
and others. Plans were made at that conference for the production 
Practical settle- of heavy tanks on a large scale. The parts were to 
ments be built in the United States and Great Britain
and later assembled in France. France agreed to assist in obtaining 
a site for the assembling plant, but, because she was already producing 
light tanks on a large scale, declined to enter into the agreement for 
financing and producing the parts.

On January 22, 1918 an agreement was signed between the United 
States and Great Britain creating the Anglo-American Commission 
charged with building a tank-assembling plant in France with a 
capacity of three hundred tanks a month and capable of being ex
tended to twelve hundred a month. Fifteen hundred tanks were

619 1894 For. Rel., app. I, pp. 364-450, 368, 372, 377, 379, 386, 388, 422.
620 IUd. 379, 422.
621 1895 For. Rel., pt. 2, pp. 1160-1177, 1171, 1176.

114297—37------17
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to be produced during the year 1918. The plant was built at Chateau- 
roux, Neuvy-Pailloux. The component parts were to be built, half 
in England and half in the United States, the former supplying plates, 
structural members, track shoes, guns, ammunition, etc., and the 
latter supplying complete engines, motor parts, sprockets, hubs, 
shafts, track rollers, track lengths, etc. The expenditures of the 
entire undertaking were to be shared equally by the two Governments.

The Chateauroux plant was never entirely completed. After 
November 11, 1918 the work on the whole project was discontinued. 
It was estimated that approximately 24,000,000 francs had been 
expended in building the plant, for substantially one half of which the 
United States was indebted to Great Britain. The amounts which 
had been expended by the two Governments in the manufacture of 
component parts was estimated at approximately £3,000,000 each.

Provision for the liquidation of this undertaking is contained in 
an agreement of August 8, 1919 signed by A. Watson, Kepresentative 
of the Minister of Supplies of His Britannic Majesty, and Edwin B. 
Parker, Chairman of the United States Liquidation Commission, 
War Department of the United States. In that agreement, known 
as the Chateauroux Tank Plant Settlement Agreement, the two 
Governments agreed that their respective losses in the manufacture 
of tank components should be considered equal and they were set 
off, the one against the other.622

Similarly, claims of the United States against the French railroads 
were set off against all transportation claims of every nature of France 
and French railroads against the United States, leaving a net balance 
of 434,985,389.73 francs due France by the United States.623

At the close of the World War there were, on the one hand, out
standing contracts for the delivery by the United States to France of 
Liberty motors, spare parts, and materials, for which France had no 
particular use, and, on the other hand, contracts for the delivery by 
France to the United States of a large number of airplanes and air
plane materials located in France, for which the United States had 
no immediate use. France decided that she could use five hundred 
Liberty motors, and the United States decided that she could use a 
certain quantity of the airplanes and material due her. Accordingly, 
each Government accepted delivery of these respective amounts of 
material which they could use to advantage. This left France with a

m Art. III. Edwin B. Parker, Final Report of United States Liquidation 
Commission (1920) 48, 49; ibid. app. XX, pp. 136-138.

823 Parker, op. cit. 78.
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supply of airplanes and materials of a cost value sufficient to offset 
the cost value of the Liberty motors that were undelivered by the 
United States. It was agreed that France should not be obligated to 
take delivery of more than five hundred Liberty motors and that the 
United States should not be obligated to take delivery of aircraft and 
materials from France beyond her needs. The obligations of the 
two Governments to deliver more than this amount under the two 
contracts, the one for Liberty motors by the United States to France, 
the other for the delivery of aircraft by France to the United States, 
were canceled under the French Air Service Settlement Agreement 
of November 8, 1919 between the two countries.624 Thus, the 
obligations arising under these two different transactions were offset, 
the one against the other.

The case of Compagnie des Chemins de Fer de Paris & Lyon et & la 
Miditerranee (France and the United States) involved damage 
caused by three different collisions, namely, one between the French 
steamship P.L.M.4 and the U.S.S. Henderson, one between the P.L.M.7 
and the Lake Charlotte, and one between the P.L.M.7 and the Penn- 
sylvanian,625 In each instance the moving vessel—the Henderson, 
the Lake Charlotte, and the P.L.M.7—was at fault.

The collision between the P.L.M.4 and the Henderson, which was 
owned by the United States and operated as a troop transport, 
occurred on October 14, 1917 in the roadstead of St. Nazaire. At the 
time (4:30 a. m.) it was dark and the Henderson, under way and with a 
pilot in charge, collided with the P.L.M.4, which was anchored down 
stream with anchor lights showing. The amount of damage sustained 
by the P.L.M.4 was alleged to be £12,401 2s. 8d. The P.L.M.4 was 
damaged principally on the port side above the main deck, the 
damage extending from stem to nearly the full length of the forecastle 
head. A naval board of investigation convened at St. Nazaire, found 
that permanent repairs could be made quicker and cheaper in Great 
Britain, to which country the P.L.M.4 was bound, and recommended 
that the damaged vessel make temporary repairs at once to enable it 
to proceed to England.626 The damage account of the P.L.M.4 
presented to the United States by the claimants, Compagnie des 
Chemins de Fer de Paris d Lyon et d la Mediterranee, through their

624 Parker, op. cit. 65-66, French Air Service Settlement, 156; ibid., app. 
XXVIII, p. 156.

625 MS. Department of State, file no. 851.857/127.
626 H. Rept. 2535, 70th Cong., 2d sess.
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agent, the Soctite Nationale d’Ajfretements, on April 22, 1918, included 
the following items:
Bill of Chantiers et Ateliers de St. Nazaire—Penhoet, tempo

rary repairs at St. Nazaire (francs 24,600, converted at £ s. d.
27.15 francs to the pound sterling)___________________ 906 1 6

Port expenses, St. Nazaire (francs 4,936.70, converted at 27.15
francs to the pound sterling)________________________ 181 16 7

Demurrage at St. Nazaire, 17 days at 1/6 per ton on 2,640 tons. 3, 366 0 0
Bill of Smith’s Dock Co. (Ltd.) at North Shields, England, 

permanent repairs (repairs supervised by hull overseer,
British Admiralty on request of United States Naval
Headquarters, London)____________________________  2,007 11 9

Demurrage at N orth Shields, 28 days, at 1/6 per ton on 2,640 tons. 5, 544 0 0
Dry-dock charges, North Shields_________________________ 31 5 10
Bill of Eyers & Reichwald, surveys and attending repairs_____ 131 8 0
Bill of G. Lamb & Sons, North Shields, for anchor___________ 81 19 0
Expenses of Captain Chavanne at St. Nazaire______________ 42 0 0
Expenses of Captain Veyrat, marine superintendent, P.L.M.

Co., at North Shields______________________________ 109 0 0

Total_________________________________________ 12,401 2 8

The collision between the P. L. M. 7 and the Lake Charlotte, operated 
at the time by the U. S. Army Transport Service, occurred on August 
25, 1918, about 5: 50 p. m., while the Lake Charlotte was proceeding to 
anchorage in Brest Roads. The two vessels were in the same convoy. 
The P. L. M. 7 had anchored about 350 yards ahead of the Lake Char- 
lotte and had given three blasts of the whistle on anchoring. The Lake 
Charlotte, in maneuvering to come to anchor, collided with the 
P. L. M. 7, the stem of the former striking the latter vessel to star
board forward of the mainmast and damaging her side and main- 
deck plating and frame. The damage sustained was alleged to be in 
the amount of £1,346 15s. 9d. '

In an opinion rendered on March 19,1920, the Judge Advocate Gen
eral of the Army made the following statement:

It appears from the papers that the cause of the collision was the bad navigation 
of the Lake Charlotte, and that she collided head-on with the P. L. M. 7 at anchor. 
The Lake Charlotte was at the time of the collision a public vessel in the service of 
the Army.

The damage account of the P. L. M. 7 was as follows:
£ s. d.

Bill of Charles E. Kendall and W. H. Kendall, survey fees and
report_____________________________________________ 3 7 6

Bill of salvage association, surveys at Cardiff________________ 21 18 6
Do_______________________________________________  2 6 6

Bill of the Barry Graving Dock & Engineering Co. (Ltd.), repairs
to P.L.M.7_______________________________________ 1, 357 3 3

Total___________________________________________ 1,384 15 9
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The collision between the P. L. M. 7 and the Pennsylvanian 
(renamed Scranton), which was owned by the American-Hawaiian 
Steamship Company and was under bare-boat requisition charter to 
the United States Shipping Board and operated by a naval crew for 
the War Department, occurred at Brest, France, on February 13,1918. 
While the Pennsylvanian lay at anchor at 2:15 a. m. with regulation 
anchor lights set and burning, the P. L. M. 7 was proceeding to sea in 
convoy and, in attempting to cross the bow of the Pennsylvanian, col
lided with that vessel causing damage to the extent of $51,598.04. The 
stem of the Pennsylvanian was bent and twisted from port to star
board and her plating broken and buckled. The corrected damage 
account of the Pennsylvanian was as follows:

Statement of Establishments
A. Hard, temporary repairs executed at La Pallice, France, Feb. 19 to 

Feb. 27, 1918, installation of a cofferdam, etc. (9,149 francs con
verted at 5.70 francs average rate of exchange, February-March,
1918)________________________________________________ $1,605.09

Bills of Robbins Dry Dock & Repair Co., and testimony of auditor of 
that company, before the board of officers, June 24, 1918, perma
nent repairs at New York from 8:30 a. m. Mar. 27, 1918, to 2 
p. m. Apr. 12, 1918_____________________________________ 17, 296. 60

Expenses during detention of vessel for permanent repairs, as deter
mined by the board of officers and set forth in supplemental 
report dated July 24, 1918, as follows:

Wages of crew and bonus____________________________ 3, 186. 43
Subsistence of crew_________________________________ 766. 10

Demurrage, detention of vessel for permanent repairs from 8: 30 a. m.
Mar. 27, 1918, to 2 p. m. Apr. 12, 1918..__________________  28, 743. 82

Total______________________________________________ 51, 598. 04

On August 27, 1918 the papers were transmitted to the Attorney
General in the P. L. M. 7-Pennsylvanian case, for such action as he 
deemed advisable. Later, on May 14, 1919, the Compagnie des 
Chemins de Fer de Paris d Lyons et d la Mediterranee was notified by 
the chief claims officer of the Renting, Requisitions, and Claims 
Service, American Expeditionary Forces, as to the amount claimed by 
the United States for the damage sustained by the Pennsylvanian, 
then stated in the sum of 312,351.04 francs, and the company was 
requested to advise that service what arrangements had been made 
for payment. While the company’s agent, in a letter dated May 20, 
1919, declined responsibility for the damage on the ground that the 
company was not represented at the time of the survey of the Penn
sylvanian’s damages, on October 1, 1919, in connection with an adjust
ment then in progress between the company and the underwriters for 
the damage sustained by the P. L. M. 7 in collision with the Lake
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Charlotte, he requested that the documents bearing on the damage to 
the Pennsylvanian, as well as the bills for repairs on the P. L. M. 7 
necessitated by the collision with the Lake Charlotte, be transmitted to 
the company and that a representative to discuss these matters be 
designated. As a result of further correspondence and discussion be
tween representatives of the company and the Renting, Requisi
tions, and Claims Service, the company’s agent having stated that 
the company was prepared to admit liability for the damage to 
the Pennsylvanian if the United States paid for the damages sustained 
by the P. L. M. J+ in collision with the Henderson and those sustained 
by the P. L. M. 7 in collision with the Lake Charlotte, the company 
was advised that authority by cable had been requested from Wash
ington to effect an adjustment of the claims. The War Department, 
however, by a cable of November 6, 1919, directed that the claims, 
with report and recommendations thereon, be forwarded to Washing
ton for settlement.627

The cases were transferred to the Shipping Board on December 2, 
1921 for consideration in connection with the War Department- 
United States Shipping Board Settlement Agreement of February 
21, 1921, which covered accounts and claims of the Shipping Board 
arising from the use of vessels for transporting troops and freight by 
or for the War Department during the World War and the post
Armistice period. However, as the Shipping Board held the view 
that the settlement agreement of February 21, 1921 concerned only 
“transactions” between the War Department and the Shipping 
Board and that tort claims arising from collision damages, etc., 
asserted by third parties against the War Department were not 
included therein, these and other like cases were subsequently re

627 During the period of active operation of the Renting, Requisitions, and 
Claims Service, American Expeditionary Forces, that service of the War Depart
ment had settled claims in admiralty arising in European waters for damages 
caused by the vessels of the Army Transport Service, under the provisions of the 
act approved April 18, 1918, entitled An Act To give indemnity for damages 
caused by American forces, in accordance with a decision of the Assistant Comp
troller of the Treasury at Paris, France, dated November 6, 1918, in which it was 
held that such claims fell within the purview of the act (40 Stat. 532). Under a 
decision of the Assistant Comptroller of November 29, 1918 (informally approved 
by the Comptroller of the Treasury, November 22, 1918), the act of April 18, 
1918 was construed as broad enough in its scope to include the claims of inhabi
tants of Europe not enemies or allies of an enemy, for damages to property caused 
by Navy and Marine Corps forces. Settlement of naval claims by the Renting, 
Requisitions, and Claims Service, however, was limited to those in excess of 
$1,000, as the Secretary of the Navy was authorized to pay property-damage 
claims not in excess of that amount under the act approved July 1, 1918 {ibid. 
704, 705). The P. L. M. 4-Henderson case, being in excess of $1,000, was one 
of a number of naval claims transferred to the Army authorities in France for 
settlement, pursuant to the authority cited above.
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turned to the War Department by the Shipping Board under arrange
ments made in an exchange of correspondence dated September 26, 
1923 and November 7, 1923, in which it was agreed that the War 
Department, as the department primarily responsible, should handle 
such claims administratively on behalf of the Government, it being 
remarked in this connection that neither the Shipping Board nor the 
War Department, in the absence of legislative authority and an appro
priation for the purpose, had authority to settle the claims.

Subsequent to the transfer of these cases to the Shipping Board in 
December 1921, and prior to the conclusion of the Board above men
tioned regarding tort claims of third parties, the Shipping Board had 
been in correspondence with the company in regard to the settlement 
of these claims. The Shipping Board, in a letter to the company 
dated February 28, 1923, signed by Admiralty Counsel G. R. Snider, 
proposed the following settlement:

From the statement, it appears that the damages to the Pennsylvanian for 
which the P. L. M. 7 is liable is practically equivalent to the damages sustained 
both by P. L. M. 4 and P. L. M. 7, and it seems to me that the P. L. M. Railway 
Co. should be willing to exchange releases with the Shipping Board covering these 
cases.

In the view of the fact that the matter of liability is so apparent in all three of 
the cases, I hope that adjustment can be effected without referring the matter to 
an arbitrator at all.

The proposition not to have payments made by either side and to 
exchange the releases in the several cases, was not acceptable to the 
claimant company at first. It called attention to the fact that—
even in accepting the basis of responsibility established by the Shipping Board, 
it was nevertheless a fact that the total of their two claims for the affair Lake 
Charlotte and Henderson exceeded by $15,066.87, the claim of the United States 
Government in the matter of the Pennsylvanian,

and presented the following statement:628
Claims of P. L. M. Co.

Henderson, £12,401 2s. 8d. (rate of exchange $4.765)__________  $59, 091. 40
Lake Charlotte, £1,384 15s. 9d. (rate of exchange, $4.768)________ 6, 602. 65

Total________________________________________ 65, 694. 05
Claim of the United States Shipping Board___________________ 50, 627. 18

Balance______________________________________ 15, 066. 87

However, the claimant company agreed, at a “heavy sacrifice ”, to 
accept the proposition of the Shipping Board, “desiring to close the 
matter definitely”, and, accordingly, the sums claimed by the Com- * 21

628 The balance shown in favor of the company ($15,066.87) was, on January
21, 1929, owing to the variation in the value of the French franc, $14,096.01.
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pagnie des Chemins de Fer de Paris d Lyon et d la Mediterranee were 
offset against the sum claimed by the United States.629

A claim for indemnity was presented by the United States to the 
Government of Siam on account of the seizure of property belonging 
to Marion A. Cheek, a citizen of the United States, and summary inter-

629 Congress passed the following act, approved June 12, 1930:
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That the Secretary of War be, and he is 
hereby, authorized and directed to settle the claims of the Compagnie des 
Chemins de Fer de Paris a Lyon et a la Mediterranee in the sums of 12,401 
pounds sterling 2 shillings 8 pence and 1,384 pounds sterling 15 shillings 9 
pence, amounting in all to 13,785 pounds sterling 18 shillings 5 pence, for 
damages sustained by the French steamship P. L. M. 4 in a collision with 
the United States ship Henderson, in the roadstead of Saint Nazaire, France, 
on or about October 14, 1917, and for damages sustained by the French 
steamship P. L. M. 7, in a collision with the United States ship Lake Char
lotte, in the roadstead at Brest, France, on August 25, 1918; and that the 
Secretary of War be, and he is hereby, authorized and directed to settle 
at the same time the claim of the United States against the Compagnie des 
Chemins de Fer de Paris a Lyon et a la Mediterranee in the sum of $51,598.04 
for damages sustained by the United States ship Pennsylvanian in a colli
sion in the roadstead at Brest, France, on February 13, 1918, with the 
French steamship P. L. M. 7: Provided, That the sums claimed by the said 
Compagnie des Chemins de Fer de Paris a Lyon a la Mediterranee shall be 
offset against the sum claimed by the United States, and, upon exchange of 
releases, such offset settlement shall be accepted by the claimant company 
and the United States as full and final settlement of all claims whatsoever 
arising from the collisions described in this Act. [46 Stat. 1885.]

Subsequently, the practice of settling naval claims and claims in admiralty 
arising from the operation of the Army Transport Service overseas was discon
tinued; the Comptroller of the Treasury, in later decisions on the subject, held, 
in respect to naval claims, that in the settlement of such claims thereafter the 
procedure authorized by the act of July 1, 1918 rather than that authorized by 
the act of April 18, 1918 should be followed, and, in respect to claims in admiralty 
involving vessels of the Army Transport Service, objected to further settlements 
of such claims under the act of April 18, 1918 and suggested the desirability of 
obtaining the authorization of Congress for such settlements. (October 18, 
1920, 27 Comp. Dec. 365, and December 14, 1920, ms. Comp. Dec.) As a con
siderable number of admiralty claims of foreign shipowners were pending, and 
arrangements for settlements had been made in certain cases, steps were taken 
by the War Department to obtain the authority of Congress to settle these 
claims. Bills for that purpose were introduced at each session of Congress from 
the Sixty-sixth Congress to the Sixty-ninth, inclusive. While the Senate passed 
bills for the purpose at each of these sessions, the measures failed of passage by 
the House of Representatives. The bills were not reintroduced in the Seventieth 
Congress since many of the more important claimants, owing to delay in obtain
ing authority for settlement, had presented their claims to the Department of 
State through their governments, and settlements had been effected by special 
acts of Congress. (H. Rept. 2535, 70th Cong., 2d sess., pp. 4-5.)
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ference with his concession for the exploitation of teak forests con- 
~ A , . trary to treaty rights, and was submitted to arbitra- 
arising from same tion under an agreement of July 26, 1897 between the 
incident^ two Governments.630 Any indebtedness of Cheek

(deceased at the time of the signing of the protocol) 
to the Government of Siam, as well as any amount due Cheek's 
estate by the Siamese Government, was submitted to arbitration 
under the protocol.631 The Siamese Government claimed that the 
amount of the damages that might be awarded to Siam in conse
quence of the injurious action of Cheek exceeded the amount of 
damages that might be awarded Cheek's estate in consequence of 
the action of the Siamese Government. In justification of the seiz
ure and entry into possession of Cheek's property, it was alleged by 
the Siamese Government that Cheek had defaulted in the payment 
of interest on the 31st day of March of each year, contrary to the 
terms of the loan agreement between Cheek and the Government. 
The Arbitrator, Sir Nicholas John Hannen, Chief Justice of Her 
Britannic Majesty's Supreme Court for China and Japan, held, in 
his award signed on March 21, 1898, at Shanghai, that Cheek had 
not defaulted under the contract, as the conditions alleged did not 
exist. The Arbitrator, in allowing the Cheek estate the sum of 
706,721 ticals to be paid by the Siamese Government, stated that he 
had considered the “counter-cases" and that the “bill of sale mort
gage" of April 23, 1889, which Cheek had given to the Government 
of Siam to secure the loan made by the Government to him “is now 
void, the amount of the loan together with the interest for which it 
was given, having been taken into account by me in reckoning the 
sum due by the Siamese Government to the Cheek estate, and the 
property by the said bill of sale." 632

630 1897 For. Rel. 461-480, 479.
631 Ibid. 480.
632 5 Moore’s Arb. 5068, 5069.
In suits brought by foreign states it has been held, conformably to local law, 

that a counterclaim, or, more properly speaking, recoupment, must arise out of 
the same subject matter as that involved in the principal case and that the 
sovereign having submitted to the jurisdiction of the tribunal a set-off involving 
what is an independent action may not be brought in defense by the party de
fendant.

South African Republic v. La Compagnie Franco-Beige du Chemin de Fer du 
Nord [1898], L. R. 1 Ch. 190 (suit brought by a foreign sovereign for the appoint
ment of a new trustee of certain funds deposited in England in connection with 
the building of a railroad for which the defendant, a Belgian corporation, had a 
concession; the defendant company put in a statement of defense and counter
claim by which they alleged various breaches by the plaintiff Government of the 
terms of the concession, the writing of a libelous letter by an agent of the plaintiff, 

114297—37------18
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The claim of Robert H. May (United States v. Guatemala) was 
settled by arbitration on November 16, 1900, under a protocol of 
February 23, 1900 and a supplemental protocol of May 10, 1900. 
In that case a claim was presented by May for $127,793 damages on 
account of (1) the forcible dispossession of certain railway property, 
concerning which he held contract rights granted by the Government 
of Guatemala; (2) the violation of his contract by the Guatemalan
Footnote 632—Continued.
and the injustice and bad faith of the plaintiff in taking proceedings in the Trans
vaal courts to avoid the concession.

Justice North agreed with the decision by Lord Langdale in the early case of 
Charles Duke of Brunswick v. The King of Hanover (6 Beav. 1, 38-39) in holding 
that while a counterclaim might be made if related to the subject matter of the 
suit, a counterclaim could not be made in respect of matters *'1 entirely outside of 
and independent of the subject-matter of the present action ”.)

The Mixed Arbitral Tribunals established pursuant to article 304 of the Ver
sailles Treaty (III Treaties, Conventions, etc. (Redmond, 1923) 3477) between 
Germany and the Allied Powers, not including the United States, made a number 
of decisions with respect to set-off and counterclaim. Here, also, the decisions 
followed the holding of municipal law, including the conflict of laws.

Ernest Epstein v. German Government, Mixed Arbitral Tribunal, Great Britain 
and Germany, VI Recueil des decisions des trihunaux arhitraux mixtes (1926-27) 19 
(claimant was entitled to recover as cash assets, under article 297 (h) (1) of the 
Versailles Treaty, the proceeds of the sale of the claimant’s pictures sold by the 
compulsory administrator, together with the proceeds of pictures sold before the 
administration, less certain deductions, including the payments made by the ad
ministrator for taxes on claimant’s behalf and at his request, but not debts of the 
firm of which the claimant was a partner).

The Vandyck Printers Ltd. v. Moderner Kunst-Verlag G. m. b. H., Mixed Arbi
tral Tribunal, Great Britain and Germany, ibid. 33 (debtor’s claim for unliqui
dated damages, arising out of an entirely different transaction, cannot be set off 
against a creditor’s claim under article 296 of the Treaty of Versailles).

Morgan and Co. v. W. H. Chaplin and Co. Ltd.t Mixed Arbitral Tribunal, Great 
Britain and Germany, ibid. 43 (a counterclaim for unliquidated damages in re
spect of a separate transaction may not be set up in defense of a claim under article 
296 of the Treaty of Versailles).

The Empire Transport Co. Ltd. v. Bd. Blumenfeldj Mixed Arbitral Tribunal, 
Great Britain and Germany, IV Recueil (1924-26) 205 (claim for unliquidated 
damages can be set up as a ground for the reduction of a debt, if it arises out of the 
same transaction, and its ascertainment is merely a matter of calculation).

Nitrogen Fertilisers Ltd. v. Verkaufe Vereinigung fiir Stickstoffdunger G. m. b. H.t 
Mixed Arbitral Tribunal, Great Britain and Germany, V Recueil (1926) 648 
(German debtors were not allowed to set off against the claim of a British company 
certain legal expenses incurred when the debtors were sued by their German 
customers, because they were not able to deliver the material for which they had 
made contracts when the British creditors failed to deliver lime nitrogen under 
the contract; the debtors were not allowed to set off the amount of their expense 
in respect of purchases of lime nitrogen from a subsidiary Norwegian company 
belonging to the creditors, made in order to enable them to comply with their 
contracts with German purchasers; and, the debtors were not allowed to make a 
counter-claim for damages for breach of contract when the creditors failed to de
liver the specified quantity of lime nitrogen during the war, as such obligation to
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Government; (3) the injury to his reputation, credit, and business 
standing; and (4) the expenses incurred in the defense of his rights.633 * * 
A counterclaim was made by the Guatemalan Government purport
ing to show that May was heavily indebted to that Government.684 
Provision was contained in the protocol of February 23, 1900 (article 
IV) and in the final paragraphs of the supplemental protocol of May 
10, 1900 for the consideration not only of the claim of the Government 
of the United States on behalf of May but also of the counterclaims 
presented by the respondent Government. Of the twenty counter
claims, nineteen were disallowed by the Arbitrator, Mr. George 
Francis Birt Jenner, Minister Resident and Consul General of Great 
Britain to Guatemala, Honduras, Nicaragua, Costa Rica and Salva
dor, in his award wherein he allowed May $143,750.73 gold, together 
with interest at the rate of six percent from the date of the award to 
the date of payment of the entire sum.636

Footnote 632—Continued.
deliver lime nitrogen was extinguished, as from the outbreak of the war, under 
article 299 of the Treaty of Versailles and did not arise out of the deliveries in 
respect of which the creditors claimed; but the debtors were allowed to set off 
the amount of a penalty incurred by the creditors in respect of a breach of the 
agreement before the outbreak of the war).

Office de compensation britannique c. Office de compensation allemand, The British 
Clearing Office Claimants, and The German Clearing Office Respondents, in the mat
ter of a claim by William Brandt1 s Sons and Co. against Ludwig Tillmann, Mixed 
Arbitral Tribunal, Great Britain and Germany, I Recueil (1922) 554 (where the 
debtor, a German national, had deposited certain securities with a British credi
tor as security for a debt, and such securities were subject to liquidation in Great 
Britain under article 297 (6) of the Treaty of Versailles, the debtor had no right 
under the treaty to have the securities handed over to him through the German 
Clearing Office, nor to have the securities realized and used in reduction of the 
amount of the debt).

Georges Maridort c. L. Behrens et Sohne, Mixed Arbitral Tribunal, France and 
Germany, ibid. 581 (under an agreement made prior to the war, which was can
celed at the outbreak of the war, one of the parties to the contract having posses
sion of certain goods under the contract was entitled to be refunded any disburse
ments made with regard to the keeping and sale of the goods).

Lallier, van Cassel et Cie. c. Etat allemand, Mixed Arbitral Tribunal, France and 
Germany, III Recueil (1924) 124 (where a wine establishment of a French claim
ant was sequestrated by German authorities during the war, there was allowed to 
be set off against the damages awarded the firm the amount of the charges which 
should have been necessitated in view of the keeping and preserving of the 
property).

Exors. of John Fontheim deed. v. Ivan Fontheim (Great Britain and Germany) 
VIII Recueil 281 (under article 296 of the Treaty of Versailles, German defendant 
could not set off by way of counterclaim against the claim of the British national, 
a claim barred under English law by prescription).

633 1900 For. Bel. 648, 654, 656, 658.
634 Ibid. 670.
635 Ibid. 659.
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The fourteenth counterclaim against May was for $1,363.63 gold, 
at one time $2,633.48 gold, for fiscal dues not paid by May, and on 
this claim $654.54 gold was allowed the Guatemalan Government.

In discussing the counterclaims the Arbitrator said:
I now come to the Government counterclaims, which are twenty in number.
Counterclaim No. 1 for $4,909.57 gold is for the difference in the value of the 

inventory as received by Mr. May and as taken by the Government after May’s 
dispossession. The claim has already been shown to have been based on an 
erroneous calculation, as the inventory sent to me by the Government shows a 
considerable excess of value in favor of May. The amount claimed was $4,909.57 
gold.

Counterclaims 2 to 11, both inclusive, for not cleaning the right of way, for 
placing round instead of square sleepers, for not placing other sleepers, for not 
painting engines, cars, bridges, and stations, for injury to the foregoing for want 
of paint; for loss caused by using bad fuel, amounting together to $25,364.41 gold, 
need not here be discussed separately.

1. Because they are all the subject of exceptions at the end of the inventory 
signed April 16, 1898.

2. Because up to the 20th of September, 1898, “things went on regularly and 
the best understanding existed between the two contracting parties.”

It is plain, therefore, that May did everything that was required of him to keep 
the line in good working order, placing the necessary sleepers in proper shape, 
doing what was needed in the way of painting, and not damaging the rolling 
material by the use of bad fuel. The Government inspecting engineer was con
stantly, and the directing engineer frequently, on the line, and their reports show 
that everything was in order. May’s obligation was confined to doing the work 
when it became necessary “in the judgment of the director of works and in accord
ance with his indications.”

3. Because there is no evidence to show that at the time when May was dis
possessed his attention was called to any breaches of his contract.

The inventory of the road was not taken until long after his dispossession, and 
he, therefore, had no opportunity of pointing out that the exceptions taken in the 
new inventory practically referred to the same damages as were the subjects of 
exceptions when he took over the road.

May could have proved by overwhelming evidence that the round sleepers found 
on the road had not been placed by him, and that he had placed all the sleepers 
required by his contract.

4. Because May was not allowed to complete his contract, which was broken 
off at the close of the rainy season, during which it is nearly useless to cut down 
brush wood or to paint objects exposed to the constant damp of the atmosphere.

In the course of the following six dry months he could, to the best advantage, 
have cleared the right of way and painted the cars, bridges, and stations, in so far 
as those operations were not to be performed at the expense of the Government, 
as was the case with those included in the exceptions of his inventory. There is 
nothing in the contract that binds May to do any particular work at any particular 
time before the close of that contract. He was to keep the road in good working 
order, choosing his own time for improvements.

5. Because, until the 5th of December, 1898, not one of the charges I am dealing 
with was brought against May, and it is evident that, if they had been known to 
the Government before that time, counterclaims would have been entered to meet 
Mr. May’s constant applications for the payment of what was due to him. As to
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the painting charge, it appears for the first time in Mr. Amerlinck’s report of 
January 11. How were $10,000 paid to Mr. May on the 13th of January on 
account of the balance in his favor, unless the counterclaims in Mr. Amerlinck’s 
reports of December 5 and January 11 were then regarded as absolutely unde
serving of consideration?

No attention is due to charges made under a contract after the holder of the 
contract has been dispossessed of the property he enjoyed in virtue of its pro
visions, and thus deprived of the opportunity of effectively rebutting those charges.

Counterclaim 12 is for $15,000 silver, or $5,454.54 gold, for amounts not re
ceived by the Northern Railroad on account of the suspension of the traffic 
ordered by the contractor and his agents. I do not clearly understand the mean
ing of this charge.

Does it refer to the net profits that the contractor was to have made upon the 
freight and passenger traffic during the eighteen days they were suspended, owing 
to the strike?

Does it mean that May should have run the railroad not only without a sub
sidy, but entirely out of his own moneys, giving up to the Government all that he 
received and paying the working expenses himself?

Whatever it may mean, as I have decided that May held legal possession of the 
railroad until the 20th of October, or twelve days after the conclusion of the strike 
on October 8, and was entitled under his contract to the traffic receipts of the 
railroad, I can not do otherwise than disallow this item.

Counterclaim 13, $909.09, for expenses involved in the conveyance of the 
mails during the same eighteen days. This is also an item I can not account for.

I have the evidence before me of the most indisputable character that in 
accordance with the contract, article 8, the foreign mails, inward and outward, 
were not delayed by the strike.

Counterclaim 14, $1,363.63, for fiscal dues not paid. (See page 26, where 
$654.54 are allowed to Government.)

Counterclaim 15, $545.45, is for the emoluments of the notary and witnesses 
who drew up the inventory after Mr. May’s dispossession. As Mr. May took no 
part in the aforesaid operation, he can not be expected to pay for it.

Counterclaims 16, 17, 18, 19, and 20 are all for damages due on account of the 
strike. The Government suffered no damages, as the mails, telegraphic services, 
and special trains required by the Government officials were not interrupted. 
The damages suffered by private individuals must have been very small during 
the eighteen days’ suspension due to the strike, which was “fuerza mayor” 
provided for in the contract under article 7, and no account of damages suffered 
by any special individual is put in.

Moreover, as public order is not shown to have been disturbed and as the 
Government witnesses repeatedly state that there was no want of men to carry 
on the work when Mr. May was gone, I can not see any grounds for the foregoing 
counterclaims.

At all events, as I have decided that May was illegally dispossessed of the 
railway, the last five counterclaims can scarcely require discussion, but must 
be disallowed, together with all the Government claims against Mr. May, except
ing No. 14 for fiscal duties.630

In reference to counterclaim no. 14, the Arbitrator stated:
A further deduction of $1,800 silver or $654.54 gold must now be made for 

unpaid customs duties which form Government counterclaim No. 14 and are 
said to amount to $1,363.63 gold. 636

636 Ibid. 670-671.



262 CHAPTEK I

The above counterclaim is for customs duties on articles introduced by Mr. 
May during the whole time of his tenure of the railroad, and not merely for 
goods imported after the 21st of September, 1898, as the Government counter
claim says. It is for merchandise not specifically included in the free list of the 
contract. In spite of Mr. May’s repeated applications, no detailed account of this 
claim had ever been delivered to him. The first detailed statement issued by the 
custom-house was one I asked for and received from the Government advocate 
on the 18th of October, 1900.

The original claim as stated in the Government counterclaim was for $1,363.63 
gold, the only vouchers being three bills drawn upon Mr. May by the administrator 
of the Puerto Barrios custom-house for the silver equivalent of that gold amount.

The claim, when I had received it, had been raised by the Guatemalan central 
custom-house to $7,242.06 silver or $2,633.48 gold as the result of a fresh revision.

I have been carefully through the account with the assistance of experts having 
the contract before them, and I have come to the conclusion that the utmost that 
Mr. May can be held to have imported in the way of goods outside his contract, 
although intended for the use of the railroad and its staff, leaves him with a debt 
of only $1,800 silver after adding over 10 per cent to cover possible small dis
crepancies.

With regard to this debt, Don Jorge Mufioz, the Government advocate, says 
that Mr. May ought to have been tried on a charge of fraud against the fiscal 
revenues.

I do not see how Mr. May could be defrauding the revenues by failing to pay 
immediately a small sum for customs duties when the Government owed him a 
large sum for subsidies. The law with regard to prompt payment of duties was 
not enforced at Puerto Barrios, but May expressed his willingness to settle as soon 
as an account was delivered to his agent. That he was right in asking for a detailed 
statement is proved by the divergences noted above. Moreover, May actually 
paid $4,000 duties for goods lying in Puerto Barrios custom-house belonging to 
merchants and bought by him for the use of the railroad, but although they were 
all articles included in the free list, as shown by a certificate of the inspecting 
engineer, he has never been able to recover the sum disbursed.637

In two cases presented for the decision of the Permanent Court 
of Arbitration, the Manouba and Carthage cases (France v. Italy),638 
claims were made for the seizure and detention of two French vessels 
by Italy in 1912, during the war between Turkey and Italy over 
Tripoli and Cyrenaica.

The French Government in the affair of the Manouba demanded 
the release of certain Turks, members of the Red Crescent Mission, 
who were being transported to the war zone on the Manouba and 
who were seized on the ground that they were carrying arms and 
money for the use of the Ottoman forces in Tripoli. That Govern
ment also asked reparation for the offense to the French flag, the viola
tion of article 2 of the Hague Convention of 1907 relative to the right 
of capture in maritime warfare and of article 9 of the Geneva Con
vention of July 6, 1906 relating to the amelioration of the condition 
of the sick and wounded in the field, and a certain verbal agreement 
between the two Governments relative to passengers on the Manouba.

637 Ibid. 669-670.
638 Scott, The Hague Court Reports (1916) 341, 329.
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The Italian Government presented a counterclaim for the violation of 
its belligerent right under international law to ascertain the character 
of individuals suspected of being soldiers of the enemy found on board 
neutral commercial vessels, and for expenses incurred on account of 
the seizure of the vessel.

The tribunal before which the case was arbitrated under a com- 
promis of March 6, 1912, consisted of M. Hammarskjold of Sweden, 
Louis Renault of France, Guido Fusinato of Italy, J. Kriege of 
Germany, and Michel de Taube of Russia.

The Italian counterclaim was described as follows in the award:
Considering that the agents of the parties have presented the following demands 

to the tribunal, to wit:

And the agent of the Royal Italian Government:
May it please the tribunal
As to the first question propounded by the compromis,
To say and decide that the Italian naval authorities were fully within their 

rights in proceeding, as they did, to the capture and temporary detention of the 
French mail steamer Manouba, as well as to the arrest of the twenty-nine Ottoman 
passengers who were suspected of being soldiers and whose true character the 
Italian Government had the right to ascertain.

To say that the Government of the French Republic shall be obliged to pay to 
the Royal Government the sum of one hundred thousand francs as a penalty 
and reparation for the material and moral injury resulting from the violation of 
international law, especially in so far as the right of the belligerent to ascertain 
the character of individuals suspected of being soldiers of the enemy, who were 
found on board neutral commercial vessels, is concerned;

To say that the said sum shall be paid to the Royal Italian Government, to be 
devoted to such work or such institution of international interest as it shall 
please the tribunal to indicate;

Further and in case the tribunal should not consider that this kind of penalty 
should be admitted;

To say that the Government of the Republic shall be bound to make amends 
for the wrong done the Royal Italian Government in such manner as it shall 
please the tribunal to indicate;

In any event,
To say that the Government of the Republic shall be obliged to pay to the 

Royal Italian Government the sum of four hundred and fourteen francs, forty- 
five centimes, the expenses incurred on account of the seizure of the Manouba;

To say that, upon the expiration of three months from the date of the award, 
the sums to be paid shall bear interest at the rate of four percent per annum.639

With reference to the legality of the proceedings, the Tribunal held 
on May 6, 1913, that (1) the Italian naval authorities had, at the 
time of the capture of the Manouba, sufficient reason to believe that 
some of the Ottoman passengers on board were enrolled in the enemy's

639 Ibid. 344, 345-346.
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army; (2) the Italian authorities had the right to compel the surrender 
of these passengers to them; (3) they had a right to summon the 
captain to deliver them, as well as to take measures to compel him to 
do so, or to take possession of the passengers in case of his refusal; 
(4) there was no reason, however, for calling into question the good 
faith of the owner and the captain of the Manouba; (5) the Italian 
naval authorities were not within their rights in capturing the 
Manouba and in compelling her to leave her course, unless it were for 
the purpose of arrest after the captain had refused to obey a summons 
to surrender the Ottoman passengers; (6) no summons having been 
made before the capture, the act of capturing the Manouba and taking 
her to Cagliari was not legal; (7) the summons at Cagliari, to which 
place the vessel was taken, not having had immediate effect, the 
Italian naval authorities had the right to take the necessary measures 
of compulsion, and specifically to detain the Manouba until the 
Ottoman passengers were delivered to them; and (8) that the deten
tion was legal only to the extent of a temporary and conditional 
sequestration. In other words, the Court held that though the 
Italian naval authorities were not within their rights in proceeding, 
as they did, to the capture of the French steamer Manouba and its 
convoy to Cagliari, they were within their rights in proceeding, as 
they did, to the arrest of the twenty-nine Ottoman passengers who 
were on board.

With reference to the counterclaim of the Italian Government, 
the Tribunal spoke as follows:

And upon the request that the Government of the French Republic be con
demned to pay the sum of one hundred thousand francs as a penalty and repara
tion for the material and moral injury resulting from the violation of international 
law, specifically in so far as concerns the right of the belligerent to verify the 
character of individuals suspected of being soldiers of the enemy, who are found 
on board neutral vessels of commerce,

Considering that, in case a Power has failed to fulfil its obligations, whether 
general or special, to another Power, the establishment of this fact, especially in 
an arbitral award, constitutes in itself a severe penalty;

That this penalty is increased, if there be occasion, by the payment of damages 
for material losses;

That, as a general proposition and leaving out of consideration special cir
cumstances, these penalties appear to be sufficient;

That, also as a general rule, the imposition of a further pecuniary penalty 
appears to be superfluous and to go beyond the objects of international juris
diction;

Considering that, by the application of what has been stated, the circum
stances of the present case do not justify such supplementary penalty; that, 
without further examination, there is no reason for complying with the above- 
mentioned requests.

Considering that, taking account of these circumstances and also of the expense 
incurred by the Italian Government in guarding the detained vessel, the tribunal,
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after having heard the concurring explanations of two of its members charged 
by it with the investigation of the said claims, has decided upon four thousand 
francs as the amount due all those interested in the vessel and its voyage.

The Royal Italian Government shall be obliged, within three months from the 
present award, to pay to the Government of the French Republic the sum of 
four thousand francs, which, after deducting the amount due the Italian Govern
ment for guarding the Manouba is the amount of the losses and damages sustained, 
by reason of the capture of the Manouba and its convoy to Cagliari, by the private 
individuals interested in the vessel and its voyage. There is no occasion to 
comply with the other claims contained in the demands of the two parties.640

In the Carthage case 641 it appeared that Italy, on January 16, 1912, 
had stopped the French vessel Carthage, bound for Tunis, because she 
had on board one airplane and parts of another, which were destined 
to a private consignee but which the Italians claimed was contraband 
of war destined for the Ottoman forces in Tripolitana. The vessel was 
conveyed to Cagliari and, after she had deposited the plane and parts, 
was allowed to resume her voyage. The airplane was subsequently 
released. It was held in the decision of May 6,1913 that the informa
tion possessed by the Italian authorities was of too general a nature 
and had too little connection with the airplane in question to con
stitute “ sufficient juridical reasons to believe in a hostile destination 
and, consequently, to justify the capture of the vessel which was 
transporting the aeroplane”. A total of 160,000 francs was ordered 
to be paid by the Italian Government to the French Government. 
A counterclaim presented by the Italian Government for the sum of 
2,072 francs, 25 centimes, the expense incurred by the seizure of the 
Carthage, was disallowed.

By a special agreement concluded on June 30, 1921,642 the Govern
ments of the United States and Norway agreed to arbitrate claims of 
certain Norwegian subjects who had owned ship-building property 
requisitioned by the United States Shipping Board Emergency Fleet 
Corporation during the World War. They also agreed that the tri
bunal to be established—
shall also examine any claim of Page Brothers, American citizens, against any 
Norwegian subject in whose behalf a claim is presented under the present Agree
ment, arising out of a transaction on which such claim is based, and shall deter
mine what portion of any sum that may be awarded to such claimant shall be 
paid to such American citizens in accordance with the principles of law and 
equity.643

640 Ibid. 349, 350, 351.
641 Ibid. 329.
642 III Treaties, Conventions, etc. (Redmond, 1923) 2749.
643 Art. I; ibid. 2750.
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In the award 644 645 made on October 13, 1922 by the Permanent Court 
of Arbitration at The Hague,646 it was stated with reference to the 
claim of Page Brothers, American citizens, that—

This claim arose out of a contract, dated 30th March, 1916, between the 
Seattle Construction and Dry Dock Company of Seattle, Washington, ship
builders, and Aktieselskabet Rederiet Odfjell, purchasers, whereunder the former 
were to construct for the latter a 7,500 ton steamship, known as hull No. 92. 
This contract was, according to the Case of the United States, effected by cable 
through Page Brothers, as brokers. With Page Brothers other shipping and 
commission firms were associated. The contract was finally completed on 24th 
June, 1916, and provided for the payment by the purchasers of the brokerage 
charges of Page Brothers amounting to $38,000.

From 21st April, 1916, onwards, Page Brothers received from the purchasers 
certain instalments of the agreed brokerage, but in the autumn of 1917, Hull 
No. 92 was requisitioned by the Emergency Fleet Corporation of the United 
States. On 23rd August, 1917 Page Brothers received the fourth instalment of 
this brokerage commission from the purchasers, making a total received of $15,200, 
but after that date no payments were made by the Fleet Corporation on the 
progress payments which it made to the shipbuilders in fulfilment of the requisi
tioned contract. Page Brothers have, therefore, claimed a further payment of 
$22,800 from the Vard II Steamship Company, who are the assignees of Aktiesel
skabet Rederiet Odfjell, the original purchasers.

. . . The claim of Page Brothers is one for the fulfilment of contractual obli
gations, but after the requisition there was no contractual relationship between 
Page Brothers and any Norwegian subject.

. . . the Tribunal is of opinion that, as the evidence now stands, Page Brothers 
have no claim against the Kingdom of Norway or against any Norwegian subject.

The legal position being thus stated, it must, however, be remembered, that 
if the Emergency Fleet Corporation had paid the balance of the commission to 
Page Brothers according to the contract, this amount of $22,800 would have 
been deducted from the fair market value of the contract, as fixed in the award 
by this Tribunal, just as the remaining instalments to the shipbuilders, paid by 
the Emergency Fleet Corporation according to the contract, have been deducted. 
In these circumstances it appears to be equitable, although the Emergency Fleet 
Corporation has not yet paid Page Brothers, to give the United States the right 
to retain the sum of $22,800 out of the amount awarded in claim 4 [$2,065,000], 
in order that this sum can be paid by them to Page Brothers. This conclusion of 
the Tribunal is supported by the fact that in the view of the contract owner, who 
will now receive just compensation for the loss of his ship, the broker’s commis
sion was part of the contract price to be paid for the ship.

After the attitude taken up by the United States in this case with regard to the 
question here discussed, it is assumed that the amount thus to be retained by the 
United States will be paid by them to Page Brothers. The decision of the 
Tribunal is based on this condition.646

644 Norway v. United States, Scott, The Hague Court Reports (2d ser. 1932) 39.
645 Mr. Chandler P. Anderson of the United States, Mr. Benjamin Vogt of 

Norway, and Mr. James Vallotton of Switzerland, President, composed the 
Tribunal.

646 Ibid. 78-79.



Accordingly, in the final award, in favor of Norway, it was held that—
II. The claim made by the United States of America on behalf of Page Brothers 

is disallowed as against the Kingdom of Norway, but a sum of $22,800 may be 
retained by the United States as stated under claim No. 4 above.647

An award was made on September 10, 1869 in the Hvdson’s Bay 
and Puget Sound Agricultural Companies cases (Great Britain v. 
United States) by Commissioners John Rose, on the part of Great 
Britain, and Alexander S. Johnson, on the part of the United States, 
appointed under the treaty of July 1, 1863, in favor of Great Britain, 
in the amount of $650,000.648 * The Commissioners decided that—
as the adequate money consideration for the transfer to the United States of 
America of all the possessory rights and claims of the Hudson’s Bay Company, 
and of the Puget Sound Agricultural Company, under Article I of the Treaty of 
the 1st July, 1863, and Articles III and IV of the Treaty of the 15th June, 1846, 
commonly called the “Oregon Treaty,” and in full satisfaction of all such rights 
and claims, there ought to be paid in gold coin of the United States of America, 
at the times and in the manner provided by Article IV of the Treaty of the 1st 
July, 1863, on account of the possessory rights and claims of the Hudson’s Bay 
Company 450,000 dollars; and on account of the possessory rights and claims of 
the Puget Sound Agricultural Company the sum of 200,000 dollars; and that, at 
or before the time fixed for the first payment to be made in pursuance of the 
Treaty, and of this Award, each of the said Companies do execute and deliver 
to the United States of America a sufficient deed of transfer and release to the 
United States of America, substantially in the form hereunto annexed.640

Pierce County, Washington Territory, claimed that taxes were 
due to it by the Puget Sound Agricultural Company from 1859 to 
1869, inclusive, in the amount of $27,061.97, with interest in the 
sum of $34,243.25—in all $61,305.22. The Congress of the United 
States, by an act approved on February 21, 1871, in authorizing the 
payment of the second installment of $325,000 in gold to Great

647 Ibid. 80.
See also Judgment No. 13 of the Permanent Court of International Justice 

in the Chorzdw Factory case (Germany v. Poland) with reference to the com
petence of that Court to consider a plea of set-off or counterclaim. In that case 
the respondent Government, Poland, did not make a plea of set-off against Ger
many but merely contended that Germany’s application for a decision to the 
effect that Poland would not be entitled to set off against the damages payable, 
any pecuniary claims that she had against the German Government, should be 
overruled. This point had been involved in the negotiations for a settlement 
which had failed. The Court concluded that it must abstain from passing upon 
the question submitted by the German Government. (Publications of the 
Permanent Court of International Justice, Judgment No. 13, Series A-No. 17, 
pp. 10-11, 38-39, 60-63, 67, 94, 97; I Hudson, World Court Reports (1934) 646, 
650, 670-671, 687-689, 692, 707, 709.

648 1 Malloy 688; XIX Hertslet’s Commercial Treaties (1895) 859; 1871 For. 
Rel. 532-540.

640 XIX Hertslet 859-860.
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Britain on account of these claims, due under the award, stipulated 
that such payment should be made “Provided, That before payment 
Attempt to set be made of that portion of the above sum
up a counter awarded to the Puget Sound Agricultural Company, 
award**161 the a^ ^axes legaUy assessed upon any of the property of 

said company covered by said award, before the same 
was made, and still unpaid, shall be extinguished by said Puget 
Sound Agricultural Company; or the amount of such taxes shall be 
withheld by the government of the United States from the sum 
hereby appropriated”.650 651

The second installment was due on August 21, 1871. On August 
1, 1871 Secretary of State Fish requested the opinion of Attorney 
General Akerman on “ whether the law and the treaties referred to 
. . . require the retention in the Treasury of a sum equal to the 
taxes . . . and . . . interest”.661 The latter replied on August 7,1871 
that “ neither the tax nor the penalty which Pierce County is said 
to claim from the company should be withheld, and that no taxes 
should be withheld under the proviso except such as may be found 
to have been legally assessed upon the property of the company by 
the Government of the United States”.652

The Attorney General pointed out that the treaty of July 1, 1863 
provided that “the sums awarded shall be paid in two installments, 
within specified times,1 without any deduction whatever ’ ”. However, 
the subsequent law of February 21,1871, just referred to, directed that 
certain things should be done. The Attorney General upheld the 
terms of the treaty in the following words:
If this proviso is to cause the payment of a less sum than the amount awarded, 
it will produce a breach of the treaty, and make the country responsible to the 
foreign power for such a breach. A statute which may have such consequences 
should receive the strictest construction allowable under established rules. . . .

Under this rule, when the term taxes is used in such an act of Congress, without 
explanation from the context or other noticeable circumstances, it must be under
stood to mean taxes under the laws of the United States—that is, taxes known 
as national taxes, in distinction from State or Territorial taxes.

When the Government is both a debtor and creditor of the same party, Con
gress might think it no substantial, though a literal, violation of an international 
covenant to deduct what is due to this Government from what this Government 
owes to the other party. But that Congress meant that the Government of the 
United States should become a tax collector for a Territorial county, and should 
execute this office by breaking a treaty with a foreign power, is not to be inferred 
from language which will bear any other interpretation.

I do not overlook the fact that Territory is a creation of Congress, and sustains 
to the General Government a relation different in many respects from that

650 16 Stat. 416, 419.
651 1871 For. Rel. 532-533.
652 Ibid. 538, 539.
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sustained by a State. Nevertheless, its taxes are so different from the taxes of 
the United States . . . that Congress cannot reasonably be supposed to have 
intended to embrace them under the general name “taxes” in such a statute 
as that under consideration.653

The act of Congress specifically referred to “all taxes”. However, 
it should be observed that there was some question as to the justness 
of the taxes assessed and the evaluation of the land, etc.,654 and that 
this element of the case, along with the other factors, was no doubt 
borne in mind by the Attorney General.

In the Alsop case (United States v. Chile)655 John Wheelwright, the 
liquidator of the firm of Alsop & Company, composed of American 
citizens, had secured a settlement in 1876 of a claim arising out of

653 Ibid.
654 Ibid. 535.
A claim for indemnity on behalf of the George D. Emery Company was presented 

by the Government of the United States to the Government of Nicaragua for 
indemnity on account of the rescission of a concession contract granted 
by the Nicaraguan Government on July 24, 1894, to the claimant’s assignors, 
for the cutting of trees on the uncultivated public lands of that Republic and for 
the construction of a certain railroad. The Nicaraguan Government presented 
claims against the company for its alleged noncompliance with the contract.

Under a protocol of settlement of September 18, 1909, signed by representa
tives of the two Governments the claim of the Emery Company was settled in 
favor of the claimants in the amount of $600,000; among other stipulations the 
protocol provided that the Government of Nicaragua release “all its claims of 
whatsoever name or nature ... no matter upon what act or acts or omissions 
said claim for damages may be based”, including all pending suits and “judgments 
heretofore secured” against the George D. Emery Company. (1909 For. Rel. 
460, 463, 465-466.)

The release of the opposing government from any and all further claims is 
frequently made a condition of the settlement of international claims.

655 1910 For. Rel. 138-189; 1911 For. Rel. 38-53.
Poland seized a nitrate factory at Chorz6w, Polish Upper Silesia, which had 

been constructed during the war under a contract between the German Govern
ment and private owners. In 1926 the Permanent Court of International Justice 
decided that the seizure of the Chorzdw factory by Poland was not in conformity 
with the Geneva Convention concerning the division of Upper Silesia. There
after, negotiations having failed, the German Government filed an application 
with the Permanent Court asking for judgment for the value of the factory. 
The Court in 1928 relegated the matter of supplying further data to an expert 
inquiry. Before this data was supplied the parties to the suit came to an agree
ment, and the Court on May 23, 1929 made an order recording the termination 
of the case. (Permanent Court of International Justice, Judgments No. 6 
(1925), No. 7 (1926), No. 8 (1927), No. 11 (1927), and No. 13 (1928).

The Court, in Judgment No. 13, September 13, 1928, with reference to the 
problem of whether the losses of the two companies whose properties were 
involved in the Chorz6w undertaking should be estimated separately, stated 
that—

Such being the principles to be followed in fixing the compensation due, 
the Court may now consider whether the damage to be made good is to be
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an obligation existing in 1872 as against Bolivia in favor of the 
claimants assignor, for the extraction of guano in Bolivia. The 
Wheelwright contract, whereby Bolivia admitted her indebtedness to 
Alsop and Company in the sum of 835,000 bolivianos (at that time 
worth about $805,775 gold), plus interest, was approved in 1878. 
The contract provided for the liquidation of this debt by giving Wheel
wright the right to the sums by which the Bolivian share of certain 
customs receipts might exceed 405,000 bolivianos annually, and also 
by giving him the right to work the Government silver mines in the
Footnote 655—Continued.

estimated separately for each of the two Companies, as the Applicant has 
claimed, or whether it is preferable to fix a lump sum.

If the Court were dealing with damage which, though caused by a single 
act, had affected persons independent the one of the other, the natural 
method to be applied would be a separate assessment of the damage sus
tained by each of them; the total amount of compensation thus assessed 
would then constitute the amount of reparation due to the State.

In the present case, the situation is different. The economic unity of the 
Chorzdw undertaking, pointed out by the Court in its Judgment No. 6, 
is shown above all in the fact that the interests possessed by the two Com
panies in the said undertaking are interdependent and complementary; 
it follows that they cannot simply be added together without running the 
risk of the same damage being compensated twice over; for all that the 
Bayerische would have obtained from its participation in the undertaking 
(sums due and shares in the profits) would have been payable by the Ober- 
schlesische. The value of the Bayerische's option on the factory depended 
also on the value of the undertaking. The whole damage suffered by the 
one or the other Company as the result of dispossession, in so far as concerns 
the cessation of the working and the loss of profit which would have accrued, 
is determined by the value of the undertaking as such; and, therefore, 
compensation under this head must remain within these limits.

On the other hand, it is clear that the legal relationship between the two 
Companies in no way concerns the international proceedings and cannot 
hinder the Court from adopting the system of a lump sum corresponding 
to the value of the undertaking, if, as is the Courts opinion, such a calcula
tion is simpler and gives greater gurantees that it will arrive at a just appre
ciation of the amount, and avoid awarding double damages.

One reservation must, however, be made. The calculation of a lump sum 
referred to above concerns only the Chorz6w undertaking, and does not 
exclude the possibility of taking into account other damage which the Com
panies may have sustained owing to dispossession, but which is outside the 
undertaking itself. No damage of such a nature has been alleged as regards 
the Oberschlesische, and it seems hardly conceivable that such damage should 
exist, for the whole activity of the Oberschlesische was concentrated in the 
undertaking. On the other hand, it is possible that damage of such a nature 
may be shown to exist as regards the Bayerische, which possesses or works 
other factories of the same nature as Chorzdw; the Court will consider later 
whether such damage must be taken into account in fixing the amount of 
compensation.

[Publications of the Permanent Court of International Justice, Judgment 
No. 13, Series A-No. 17 (1928) 48-49; I Hudson, World Court Reports (1934) 
646, 678-679.J .......................................................................................
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Bolivian littoral for the period of twenty-five years, upon condition 
that the Government’s share in the proceeds of the mines, forty 
percent of the net proceeds, should be retained and applied in the 
reduction of the debt. At the time of this contract the customs 
duties referred to were collected in Peruvian territory at the port of 
Arica. In 1879 war broke out between Bolivia and Chile. Peru 
having become involved in the war, Arica was transferred at the 
termination of the war from Peru to Chile by the Treaty of Ancon 
in 1883.

The debt admitted by Bolivia in 1876 as due to Alsop & Company 
was not paid by Bolivia. The United States, in presenting a claim 
against Chile for the money due under the contract with Bolivia, 
claimed that Chile had no right to these customs dues levied at 
Arica subsequent to her occupation of that port. With reference to 
this part of the case His Majesty Bang George V, as Amiable Com
positeur, held, on July 5,1911, pursuant to the protocol of December 1, 
1909 between the United States and Chile, that “the Wheelwright 
contract effected no assignment or hypothecation of the Arica cus
toms, that the arrangement embodied in article 2 of that contract 
was not binding on Chile, that Chile in appropriating the proceeds 
of the Arica customs, either before or after the . . . truce [with 
Bolivia] in 1884, did not receive the money to the use of Alsop & Co., 
and that the claim under this head for $2,337,384.28 payable in gold 
is not sustainable”. 666

With reference to the Government silver mines, it was stated in the 
award that:

It is to be observed that in respect of the mines of which Wheelwright had 
obtained possession and which he had worked, the general result, though one or 

two mines might have been remunerative, was not favorable 
s^?esofunderSeS; an(* reSard to the “estacas,” of which he had not
takings obtained possession before the Chilean occupation, it can

hardly be assumed, for the purpose of assessing damages, that, 
even if the imposition of Chilean law denied him the right of entering into pos
session of other mines which he might possibly have obtained under Bolivian law, 
the result would have been profitable to him.657

It was further stated that—
The indebtedness admitted by Bolivia under article 2 of the Wheelwright con

tract, which it is now incumbent upon Chile to discharge, was 835,000 bolivianos, 
with interest, but a question arises whether certain profits from the working of 
the mines by Alsop & Co. ought not to be deducted from this sum.

The United States admit that profits were obtained from the working of six of 
the mines, and under article 3 of the Wheelwright contract it might be contended 
that 40 per cent of these profits should be applied in reduction of Bolivia’s debt. 
The amount of profit admitted in the United States case is $45,095.22.

658 1911 For. Rel. 45. 
857 Ibid. 48.
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The great majority of the mines appear to have been worked at a loss; and so 
far as can be gathered from the accounts printed in the appendices, if the work
ing of the mines is regarded as a whole, a loss ensued.

The power of the Bolivian Government to give the firm of Alsop & Co. the right 
to work the Government “estacas” under the Wheelwright contract was derived 
from the Bolivian decree of the 2d November, 1871, which enacted that the work
ing of the mines was to be in partnership with the State, the State being considered 
as an industrial partner and being under no obligation as such to reimburse losses 
to the partners.

If the working of each individual mine under article 3 of the Wheelwright con
tract is to be regarded as a separate venture, then losses in respect of any such 
mine would fall on the firm, while 40 per cent of the profits made at any such 
mine would go in reduction of the debt.

If the working of the Government “estacas” is regarded as a whole, then a 
share of the profits made at any particular mine would not go in reduction of the 
debt unless the mining venture as a whole was profitable. If, as a whole, the 
mining venture resulted in loss, the Bolivian Government would not benefit by 
the profits made at one or two mines.

It is not easy to determine which of these two views is the right one, but it 
seems to be more reasonable, and more consistent with the intention of the par
ties, to adopt the latter, and treat the mining venture as a whole.

The accounts of the mining operations of the firm of Alsop & Co. have not been 
laid before Your Majesty very fully, but the accounts which are printed in the 
United States case indicate that those operations, treated as a whole, resulted in 
a loss, and, if that is so, no part of the profits admitted to have been earned at 
six of the mines would go in reduction of the debt.

If Chile desired to diminish the liability which she has undertaken, it was for 
her to establish that Alsop & Co. made profits out of the mines. Access to the 
books of the firm has been afforded to her, and she has not availed herself of the 
offer. In the absence of some proof by her that the firm did make profits out of 
the mines, we see no reason why Your Majesty should assume it-.658

A suit for the rescission of contracts granted the assignors of the 
Company General of the Orinoco,659 a French company, was brought 

before the High Federal Court on May 28, 1890 by 
the National Attorney of the Government of Vene

zuela, under direction of the President of the Republic, on account 
of alleged breaches of contract by the company. By the decision,

Procedure

658 Ibid. 52-53. *
A claim of a British seller, The Beeley Wood Steel Co. Ltd., against German 

buyers, Franz and Massman, was presented to the Mixed Arbitral Tribunal 
established by Great Britain and Germany under article 296 of the Treaty of 
Versailles. The British seller made claim for the balance of the price of steel 
supplied to the German buyers during the years 1911-13, and a counterclaim was 
presented by the buyers for an amount to which they were entitled on account of 
imperfections in the steel supplied. It was held that a counterclaim, though 
not liquidated, might be set up against another claim if it arose out of the same 
contract or transaction. The set-off was allowed on the ground that “each of 
the orders formed part of a series which by their connection is for this purpose 
to be considered one transaction”. (VIII Recueil des decisions des tribunaux 
arbitraux mixtes (1928-29) 289, 291.).......................................................

659 Ralston’s Report (1906) 244, docket 7.
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rendered by the High Federal Court on October 14, 1891, the com
pany was condemned to pay the sum of 40,048.62 francs as well as 
expenses and costs. When the Company General of the Orinoco 
presented to the French-Venezuelan Claims Commission a claim for 
damages based, among other grounds, on a denial of justice suffered 
during the course of the proceeding before the High Federal Court, 
it was held by Umpire Plumley that the alleged irregularities in the 
procedure of the court were cured by the appearance of the defendant 
company's attorney in court. The Umpire also held that since the 
defendant company in the action brought by the Venezuelan Gov
ernment had not pleaded any counterclaims or claims in set-off, such 
claims were not in issue, not litigated, and the company was not 
precluded by the former decision with respect to any counterclaims 
it might have which could be presented to the International Tribunal 
as substantive grounds for an award. The Umpire said:

The answer of the defendant company in the suit for rescission was in defense 
. only. It presented and suggested no counterclaims or claims in

SeSedTin^ormer These were reserved. They were not plead, not in
issue, were not litigated, and therefore can not be concluded 
by the decree.

Not having been pleaded and passed upon in the suit for rescission, all claims 
or demands which by the claimant company on May 28, 1890, might have been 
plead as counterclaims or claims in set-off to the suit for rescission in its prayer 
for damages, or which might have constituted at that time ground for an inde
pendent action, are proper to be presented and considered in this honorable 
commission as substantive ground for an award.660

A claim was made by the British Government before the Commis
sion established under the special agreement of August 18, 1910 

between the United States and Great Britain, for an 
Both vessels at indemnity on account of damages to the Canadian 
fault; counter- Government's steamship Canadienne and losses of the 
claim not pleaded charterer, occasioned by a collision between that vessel 

and the United States steamship Yantic on October 
29, 1897 in the St. Lawrence River. The Commission decided that 
both ships were at fault, but in different proportions. In following 
the lex loci delicti commissi, Canadian law, which was the law in force 
in England, was resorted to, whereby when both ships are at fault 
each wrong-doer must pay one half of the loss of the other.661 Thus,

660 Ibid. 358.
Provision is sometimes contained in the rules of procedure adopted by arbitral 

tribunals relative to the mode of pleading counterclaims. See, for example, the 
provisions with respect to the making of counterclaims in the Rules of Procedure 
of the Mixed Arbitral Tribunal, Great Britain and Bulgaria, August 16, 1921, 
I Recueil des decisions des tribunaux arbitraux mixtes (1922) 639, 643.

661 Nielsen’s Report (1926) 427.
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if the loss on ship A is £1,000 and that on ship B is £2,000, the 
owner of ship A can recover £500 against the owner of ship B, and 
the owner of ship B can recover £1,000 against the owner of ship A.

Although the United States did not claim damages suffered by the 
Yantic, which had been estimated at $1,000 by the United States 
Naval Commissioner, the Commission took this damage into consider
ation. The amount payable to Great Britain was fixed at $1,933.79, 
or one half of the damage to the Canadienne (the total amount of the 
loss was $4,867.59), less $500, the amount owing to the United States.

One part of the claim of John D. Metzger & Company (United 
States v. Haiti),662 * settled by arbitration on September 27, 1900, was 
for indemnity on account of the refusal of the local authorities at 
Port-au-Prince to supply the claimants with sufficient water for their 
mill. The mill was supplied with a three-quarter-inch water pipe at 
the time the claim arose, and claimants had entered into negotiations 
for a one-inch pipe.

An award of $15,000 was made on this particular part of the claim.
Effect of failure ^ was ur&ec^ *n defense that Metzger & Company 
to make defenses were in arrears for water rent. Mr. William R. Day, 
when claim arises the Arbitrator, stated with reference to this contention:
This is contradicted by receipts in evidence in the case. No such claim was 
made when the contract was entered into with Metzger & Co. for a 1-inch pipe. 
If such a claim could have been made, it should have been insisted upon at the 
time.668

The Court of Claims, under the act of January 20, 1885, held in 
The Ship Parkman, one of the French spoliation cases, that the 
United States could file a set-off against the claimant in a case 
arbitrated under the act. The court, in this connection, said, on 
April 23, 1900:

The right to plead a counterclaim in these cases was first asserted on a motion 
to grant a certificate under the late appropriation act, and the court held in that 
proceeding it was not necessary that the court should take action on the motion 
except to deny it, upon the ground “that the Treasury Department was in the 
possession of adequate power to guard the United States against the payment 
of judgments or claims when there exists in the Department a demand against 
the claimant which is a proper subject of set-off.” The Ship Star . . . The 
motion in this case, having a different connection with the litigation, presents 
a different question. While a claim in the Treasury Department may be set 
up against a judgment of this court, it is none the less the right of the United 
States to file their claim as a set-off while a cause is being litigated in this court, 
and accomplish the same purpose that is accomplished by the deduction in the 
Treasury Department.664

668 1901 For. Rel. 262-276.
668 Ibid. 264, 269.
664 23 Stat. 283; 35 Ct. Cls. 406, 410.
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THE STATE AS THE CLAIMANT

Claims for damages in international law are presented for settle
ment by the government of one state to the government of another 
state. By espousing the claim of one of its nationals, with a view 
either to its settlement through the diplomatic channel or to its settle
ment by arbitration, the government of a state makes the claim, for prac
tical purposes, a claim of the state. The claimant state has, of course, 
an interest in the proper settlement of any claim. Frequently, 
however, and theoretically always, the claimant state is injured by 
the injury to its national. The state has the right to claim not only 
on behalf of its national but also on its own behalf. It has complete
State decides authority over the claim.665 It may determine for 
whether to itself whether it will espouse a claim of its national,
cfaimntthe an(l ^ ^ does esP0use ^ ma^ ma^e suc^ se^e-

ment as it deems appropriate. Governments, not 
individuals, press and settle international claims.666

The national is not a party to the diplomatic negotiations that may 
take place or to the arbitration that may ensue if his claim is accepted 

• by his government for presentment. While thePrivate rmirrmnt ^ ° * 1
not a party to individual claimant is usually notified of the progress 
setti^Tnt^01181 c^a*m *n wtoch he is interested, there is no

e legal duty on the part of his government to so inform
him. The national continues, however, to possess certain rights in 
the claim. He has, for example, at least what might be described as 
an expectancy coupled with an interest that the state espousing his 
claim will collect it and pay him the indemnity thus collected, less 
expenses. These rights in the claim are ordinarily assignable; and, 
if assigned, the government may pay the assignee whatever indemnity 
is collected and payable on account of the claim. Whether or not the 
claim is assignable is, generally speaking, a matter of domestic con
cern and is sometimes controlled by legislation. Thus, the Settle

865 Secretary of State Olney stated in a letter to the Attorney General on 
October 7, 1895, in reference to the claim of Antonio Maximo Mora against the 
Government of Spain, that:

. . . During the course of the negotiations, which ended in the final 
settlement of the claim, I had frequent consultations with the parties in 
interest. I consulted with them, not because I was obliged to, but because
I desired that any settlement made should be satisfactory to them. In 
several letters to me on the subject the Counsel of Mora and his assignees 
admitted more than once, that while they appreciated the privilege of 
being conferred with as to the terms of settlement, all the right and all 
the discretion in the matter were vested in the Government of the United 
States. [MS. Department of State, 205 Domestic Letters 212, 213.]

668 In connection with the subject of the authority of the claimant state in 
settling an international claim, see ch. X, “Payment and Distribution”.
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ment of War Claims Act of 1928,667 providing, among other things, 
for the settlement of certain claims of American nationals against 
the German Government from the German special deposit account 
created under section 4 of the act, contained in section 2, subsec
tion g, the provision that payments, with certain stated exceptions, 
in favor of the legal representatives of deceased persons, receivers 
and trustees, terminated partnerships, associations, and corpo
rations, should “be made only to the person on behalf of whom 
the award was made”.668 This provision of law was enacted in order 
to protect the owners of small claims from shrewd speculators. When 
less than three hundred and fifty of the more than seven thousand 
claims had been paid from the German special deposit account 
established in the Treasury, including claims under $100,000, a bill 
was passed (approved March 3, 1933) 669 authorizing payment of 
awards in favor of American nationals to their assignees.

In accordance with article 5 of the Treaty of Constantinople of 
January 27/February 8, 1879, and a protocol of the same date, 
Turkey became indebted to Russia for “the claims of Russian sub
jects and institutions in Turkey for indemnity on account of damages 
suffered during the war”. Installments on the amount found to be 
due were paid from time to time to the Russian Government until in 
1902. In that year the balance of £T1,539 was deposited in the 
Ottoman Bank at the disposal of the Russian Embassy. The latter 
Government refused to receive this amount, however, on the ground 
that payment of the interest which Russia claimed for delayed pay
ments had not been made.

An agreement between Russia and Turkey was signed at Con
stantinople on July 22/August 4, 1910, in accordance with which the 
matter was submitted to an arbitral tribunal composed of Charles 
Edouard Lardy of Switzerland, Baron Michel de Taube and Andre 
Mandelstam of Russia, and Herante Abro Bey and Ahmed Rdchid 
Bey of Turkey. The first two members named above were selected 
from the panel of the Permanent Court of Arbitration. The decision 
of the tribunal was rendered on November 11, 1912.670 The Imperial 
Ottoman Government raised the preliminary question as to whether 
the claim should be declared inadmissible because, as she alleged, the 
indemnity was owed to Russian subjects and not to the Russian 
Government and therefore Russia had no standing before the tribunal. 
The counter reply of Turkey stated:

That the direct creditors for the principal sums adjudged to them were the 
Russian subjects individually, benefiting by a stipulation made in their names,

667 45 Stat. 254 (H. R. 7201, Pub. No. 122, March 10, 1928).
668 Ibid. 255.
669 47 Stat. 1488.
670 Russia v. Turkey, Scott, The Hague Court Reports (1916) 297.
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either in the preliminaries of peace signed at San Stefano, February 19/March 
3, 1878, or by Article 5 of the treaty of Constantinople of January 27/February 
8, 1879, or by the protocol of the same date, and that their titles in this respect 
were established by the designative decisions of the commission ad hoc which 
met at the Russian Embassy at Constantinople, which decisions were com
municated to the Sublime Porte;

That, under these circumstances, the Imperial Russian Government should 
have proved the survival of the rights of each claimant and the identity of the 
persons entitled at the present time to avail themselves of these rights, especially 
since the transfer of certain of these rights has been reported to the Imperial 
Ottoman Government;

That, even admitting that the Russian State was the only direct creditor as 
to the indemnities, the Imperial Russian Government should have, nevertheless, 
made such proof, inasmuch as the said Government could not deny its duty to 
transmit to the claimants or their assigns the sums which it might obtain in the 
present suit as moratory interest-damages, the claimants appearing, upon this 
supposition, as beneficiaries of the stipulation made in their interest, if not as 
creditors.

That, however, the Imperial Russian Government furnished no proof as to 
the identity of the claimants or of their assigns, or as to the survival of their 
claims.671

The Imperial Russian Government maintained, on the contrary,
That the debt specified in the treaty of 1879 is, none the less, a debt of State 

to State; that it could not be otherwise as to the responsibility resulting from 
the failure to pay the said debt; that consequently the Imperial Russian Gov
ernment alone is qualified to receipt for it, and for that reason to receive the 
sums to be paid to the claimants; that, moreover, the Imperial Ottoman Gov
ernment does not dispute the Russian Government’s title of direct creditor of 
the Sublime Porte;

That the Imperial Russian Government is acting by virtue of a right which 
it possesses in claiming the interest-damages on account of the non-fulfilment of 
an engagement made with it directly;

That it fully proves its rights by establishing the non-fulfilment of this engage
ment, which, moreover, is not disputed, and by presenting its title, which is the 
treaty of 1879 . . .;

That the Sublime Porte, provided with the receipt regularly delivered to it 
by the Imperial Russian Government has no concern in the allotment of the 
sums distributed or to be distributed by the said Government among its subjects 
entitled to indemnity; that this is a question of a domestic nature with which 
the Imperial Ottoman Government has nothing to do.672

The Tribunal held that—
Considering that the origin of the claim goes back to a war and an interna

tional fact in the first degree; that the source of the indemnity is not only an 
international treaty but a treaty of peace and the agreements made with a view 
to the execution of this treaty of peace; that this treaty and these agreements 
were between Russia and Turkey, settling between themselves, State to State, 
as public and sovereign Powers, a question of international law; that the pre
liminaries of peace included in the indemnities “ which His Majesty the Emperor 
of Russia claims that the Sublime Porte bound itself to pay to him” the ten

671 Ibid. 300-301.
672 Ibid. 301.
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million roubles allowed as damages and interest to Russian subjects who were 
victims of the war in Turkey; that this condition of debt from State to State 
has been confirmed by the fact that the claims were to be examined by a purely 
Russian commission; that the Imperial Russian Government has full authority 
in the matter of conferring, collecting and distributing the indemnities, in its 
capacity as sole creditor; that whether, in theory, Russia has acted by virtue of 
its right to protect its nationals or by some other right is a matter of little 
moment, since it is with the Imperial Russian Government alone that the 
Sublime Porte entered into or undertook the engagement the fulfilment of 
which is demanded;

Considering that the fulfilment of engagements between States, as between 
individuals, is the surest commentary on the effectiveness of these engagements;

That, upon the attempt of the Ottoman financial department in 1885 to 
impose the proportional stamp-tax required from individuals by the Ottoman 
laws, upon a receipt given by the Russian Embassy at Constantinople for a 
payment on account, Russia immediately protested and maintained “ that the 
debt was one contracted by the Ottoman to the Russian Government ” . . .
and “not a simple debt between individuals arising from a private engagement 
or contract ” (Russian note of March 15/27, 1885, Russian memorandum, ap
pendix No. 19, p. 19); that the Sublime Porte did not insist, and that in fact the 
two parties have constantly acted in practice, for more than fifteen years, as if 
Russia was the creditor of Turkey and not of private claimants;

That the Sublime Porte has made, without a single exception, all the succes
sive payments upon the receipt alone of the Russian Embassy at Constantinople, 
acting in behalf of its Government;

That the Sublime Porte has never asked, upon payments on account, if the 
beneficiaries were still living or who were their assigns at the time, or according 
States only are to what method the payments on account were divided among 
parties before them, leaving this duty entirely to the Imperial Russian 
international Government;
tribunals Considering that the Sublime Porte contends, in the main,
in the present litigation, that it is fully released by the payments which it has, 
in fact, made to the Imperial Russian Government alone represented by its 
Embassy, without the participation of the claimants;

For these reasons decides that
The preliminary request is set aside.878
Where fifteen claims against the United States on account of the 

requisition in war time of certain property owned by Norwegian 
subjects were presented to the Permanent Court of Arbitration at 
The Hague in 1922,674 under a special agreement between Norway 
and the United States signed on June 30, 1921, the Arbitrators 
The claimant pointed out that “It is common ground between 
government the the Parties to this arbitration that the fifteen claims 
sole claimant against the United States are presented by the Gov
ernment of the Kingdom of Norway, which Government, and not 
the individual claimants, ‘is sole claimant before this TribunalV'675

673 Scott, The Hague Court Reports (1916) 301-302.
874 Ibid. (2d ser. 1932) 39.
Salvador Commercial Co. et al. (United States v. Salvador), 1902 For. Rel. 839, 

856, 857, 859, 862 (where interference with the claimants concession amounted 
to a denial of justice, the Government of the United States took the position 676

676 Footnote on p. 280.
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The Tripartite Claims Commission established between the United 
States, Austria, and Hungary, pursuant to the agreement of Novem
ber 26, 1924, held, in Administrative Decision No. I, “Announcing 
Definitions and General Governing Principles and Dealing with the 
Functions and Jurisdiction of the Commission ”, May 25, 1927, with 
reference to the nationality of the claims submitted, that—

All claims presented to this Commission shall be asserted and controlled by the 
United States as claimant either on its own behalf or on behalf of one or more of its 

nationals. With respect to espousing or not the claim of its 
of^aCclahnSP°USa^ nati°nal at the latter's request, and if espoused in determining 

when and how the claim will be presented and pressed or with
drawn or compromised, the United States will exercise an untrammeled discretion
Footnote 674—Continued.
that “it is more than doubtful whether the Government of the United States 
would admit the competency of its citizen to barter away his right to its protec
tion against tortious, arbitrary acts of lawlessness on the part of any state”, and 
added: “On this question precedents are not wanting.” (Ibid. 844.)

In Administrative Decision No. II, Mixed Claims Commission, United States 
and Germany, Umpire Parker pointed out that “Though conducted in behalf of 
their respective citizens, governments are the real parties to international arbitra
tions. . . . The enquiry is: Was the United States, which is the claimant, 
injured through injury to its national?” (Opinions of the Commissioners (1923) 5, 8.) 
In the case of Louis Friedman (United States v. Germany), he again emphasized 
that “Claims before this Commission are asserted not by individuals but by the 
Government of the United States, on its own behalf or on behalf of its nationals, 
against the Government of Germany.” (Ibid. 607, 613, docket 2049.)

In the case of Antoine Fabiani (France v. Venezuela), arbitrated pursuant to the 
protocol of February 19, 1902, Umpire Plumley said:

When France intervened in behalf of her national, the claims of Fabiani 
were no longer individual and private claims; they became national. The 
right to intervene exists in the indignity to France through her national. 
Thenceforward it is national interests, not private interests, that are to be 
safeguarded. It is the national honor which is to be sustained. It is the 
national welfare also which must be considered. In protecting Fabiani and 
his interests the general welfare must be kept in the foreground. To the 
extent that his interests and the common welfare of France are in accord his 
particular claims can be pressed, but no further. If at any time the general 
good of France requires a surrender of all his claims, such surrender it is 
expected France will make, and after that if Fabiani has a claim it is against 
his own Government, not against Venezuela. [Ralston's Report (1906) 81, 
110, 132-133 et seq.f docket 4.]

And note particularly the claim of Euripide Mavrommatis (Greece v. Great 
Britain), also called The Mavrommatis Palestine Concessions case, decided by 
the Permanent Court of International Justice. (Publications of the Permanent 
Court of International Justice, Series A, Judgment No. 2, August 30, 1924, 
pp. 10-13, decision as to jurisdiction, and ibid. Series A, Judgment No. 5, March 
26, 1925, decision on the merits; I Hudson, World Court Reports (1934) 297, 
355, particularly at pp. 300-302.)
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and the private owner will be bound by the action taken. While the nation's 
absolute right to control a private claim espoused by it is necessarily exclusive, 
because of the national interest that may be or become involved, neverthless the 
private nature of such claim continues to inhere in it and the claim only in a very 
restricted sense becomes a national claim. The act of espousal does not vest in 
the nation the title to the claim. For the purpose of ascertaining the nationality 
of a claim as determined by its being impressed with the nationality of the private 
claimant, or for any other purpose pertinent to the proper exercise of its jurisdic
tion, the Commission will at any stage of a proceeding require a full disclosure of 
the private interest therein.675 676

The states parties to the agreement under which the claim is settled 
may provide, of course, in the agreement for settlement that the 
nationals involved in the dispute may have certain express rights 
Special terms of or duties. Thus, the case of Marion A. Cheek (United 
agreement States v. Siam)677 (discussed ante) was arbitrated
under an agreement of July 26, 1897, under the express stipulation in 
articles IV and VI thereof that in case the award was made in favor of 
Siam, it should be against the Cheek estate only and not against the 
United States.

Even states not normally parties in interest to an international 
claim may become parties to the settlement of the dispute within the 
terms of the agreement under which the case is settled. In the 
case of the S.S. Wimbledon,678 for example, the British, French, Italian, 
and Japanese Governments presented to the Permanent Court of 
International Justice the dispute that had arisen between these 
Governments and the German Government, when the latter Govern
ment refused permission, on March 21, 1921, to the S.S. Wimbledon, 
a British vessel chartered to a French company, to pass through the 
Kiel Canal. The vessel had on board a cargo of munitions and artillery 
consigned to the Polish naval base at Danzig, and permission to pass 
through the canal was refused on the ground that the German neutrality 
orders in connection with the Russo-Polish war of 1920-21 prohibited 
the transit of cargoes of this kind destined for Poland or Russia.

In the decision of the Permanent Court of International Justice, 
signed on August 17, 1923, it was held that the German authorities 
were in the wrong in refusing to the Wimbledon access to the Kiel 
Canal and damages were awarded to the French Government. The 
Court was composed of M. Loder, President; M. Weiss, Vice President; 
Lord Finlay and MM. Nyholm, Moore, de Bustamante, Altamira, 
Oda, Anzilotti, and Huber, Judges; M. Wang, Deputy Judge; and 
M. Schiicking, German National Judge. In rendering its decision, 
the majority of the Court said:

675 (p. 278) Scott, op. cit. (2d ser. 1932) 46.
676 Final Report of Commissioner and Decisions and Opinions (1929) 1, 8.
677 1897 For. Rel. 461, 479-480.
678 Publications of the Permanent Court of International Justice, Series A, 

Judgment No. 1, August 17, 1923; I Hudson, World Court Reports (1934) 163.
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The first question to be considered is whether proceedings could be instituted 

by the four Governments above mentioned in the terms of the Application filed. 
The Respondent has left this point to the appreciation of the Court.

The Court has no doubt that it can take cognizance of the application institu
ting proceedings in the form in which it has been submitted. It will suffice to 
Claimant state observe for the purposes of this case that each of the four 
with “ a clear Applicant Powers has a clear interest in the execution of the
interest provisions relating to the Kiel Canal, since they all possess
fleets and merchant vessels flying their respective flags. They are therefore, 
even though they may be unable to adduce a prejudice to any pecuniary interest, 
covered by the terms of Article 386 [of the Treaty of Versailles], Paragraph 1 of 
which is as follows:

“In the event of violation of any of the conditions of Articles 380 to 386, 
or of disputes as to the interpretation of these articles, any interested 
Power can appeal to the jurisdiction instituted for the purpose by the League 
of Nations. ” 679

The extent of the adoption of the idea that the claimant state is 
injured when the respondent state commits an international wrong 
against the claimant’s national, is illustrated by the decision in the 
case of The Heirs of Jean Maninat (France v. Venezuela)680 discussed 
at length above, where a claim was made, among others, on behalf of 
a widowed sister for the death of her brother Jean, a French national. 
Umpire Plumley, in awarding 100,000 francs to this claimant, who 
had not been dependent for care and support upon her brother, said:

. . . But the more important feature of this case is the unatoned indignity to 
a sister Republic through this inexcusable outrage upon one of her nationals who 
had established his domicile in the domain of the respondent Government.

There was abundant reason, which France may well appreciate, why the 
respondent Government could not censure or punish the general in command or 
the officer who, in fact, made the attack upon Juan. The country was in the 
throes of a strong revolution, the supporting hand of every one loyal to the 
titular government was essential to its support. It could not meet successfully 
the possible results if it had undertaken to censure or punish the guilty parties. 
Silence and tacit acquiescence was the only position then open to the titular 
government. Since that period and prior to the sitting at Caracas of this mixed 
commission there had been no real opportunity for the two governments diplo
matically to consider or pass upon the merits of this case, and it remained prac- 
Private claimant tically for this tribunal to speak the voice of regret and to 
the medium of tender atonement for a sad result. Justina de Coss6 can be 
atonement of the the medium of transmission of this atonement from the 
wron£ respondent Government to France and by a payment of
money honorably answer the just demands of the claimants and assure to the 
intervening Government the constant willingness of Venezuela to atone for this 
wrong by the only means now in her power.681

679 Publications of the Permanent Court of International Justice, ibid. 20; 
I Hudson, ibid. 172.

680 Ralston's Report (1906) 44, docket 3.
681 Ibid. 78-79.
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The claimant government may waive the claim of its national, 
compromise its settlement, or discontinue its presentation. In such 

event no legal right exists on behalf of the individual 
as against his government 682 unless, of course, pro
vision is made for such right by the law of the claim
ant state. In July 1862, J. Watson Webb, Minister 
to Brazil, addressed M. D’Abrantes, the Minister 

and Secretary of State for Foreign Affairs of Brazil, protesting against 
the delay of Brazil in settling the claims of the United States against 
Brazil in the cases of the barks Nebo, Edna, and Caroline. In ad
dressing that Government, Minister Webb took occasion to say:

. . . The claimants have a right to be clamorous for their settlement, and they 
are, in the opinion of the undersigned, quite justifiable in saying to him, as they 
recently have, “if our government will not protect us in our just claims against 
foreign governments, then let them pay our claims out of the national treasury ”.683

Minister Webb, it is submitted, expressed only his personal opinion. 
There is no sound legal basis for the statement.

682 See J. Reuben Clark, Jr., Distribution of Alsop Award by the Secretary of 
State (1912), and cases cited therein.

683 1862 For. Rel., pt. II, pp. 720, 722.
Andrew Jackson in his Sixth Annual Message to Congress on December 1, 1834 

stated:
The first installment due under the convention of indemnity with the King 

of the Two Sicilies has been duly received, and an offer has been made to 
extinguish the whole by a prompt payment—an offer I did not consider my
self authorized to accept, as the indemnification provided is the exclusive 
property of individual citizens of the United States. [Ill Richardson, 
Messages and Papers of the Presidents (1896) 97, 98.]

Again, in his Veto Message of March 3, 1835, President Jackson said:
I respectfully return to the Senate, where it originated, the “act to author

ize the Secretary of the Treasury to compromise the claims allowed by the 
commissioners under the treaty with the King of the Two Sicilies, concluded 
October 14, 1832,,, without my signature.

The act is, in my judgment, inconsistent with the division of powers in the 
Constitution of the United States, as it is obviously founded on the assump
tion that an act of Congress can give power to the Executive or to the head 
of one of the Departments to negotiate with a foreign government. The 
debt due by the King of the Two Sicilies will, after the commissioners have 
made their decision, become the private vested property of the citizens of 
the United States to whom it may be awarded. Neither the Executive nor 
the Legislature can properly interfere with it without their consent. With 
their consent the Executive has competent authority to negotiate about it 
for them with a foreign government—an authority Congress can not con
stitutionally abridge or increase.

[Ibid. 146.]

State may waive, 
compromise, or 
discontinue the 
presentation of 
the claim
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In a number of cases, however, if the nature of the case has merited 
it, particularly where the government has received an actual pecuniary 
benefit from its waiver, compromise, or withdrawal of the claim, the 
individual has been compensated. Whether or not the individual is 
thus compensated depends, however, upon the terms of the particular 
agreement involved or upon local practice or law, and not upon inter
national law.

Commissioner Chandler of the Spanish Claims Commission, estab
lished pursuant to the treaty of December 10, 1898, in discussing the 
power of Congress over indemnities collected from foreign nations 
said:

The foregoing principal differences between the Commission and the counsel 
for the claimants mainly grow out of vital and irreconcilable antagonisms as to 
the meaning and force of the words of the act of Congress to which the Com
mission owes its existence, which words all agree should be controlling.

The complete power of Congress over indemnities collected from a foreign 
nation is not disputed but is affirmed by the Commission. Congress may decide 

to keep and use the property acquired, whether territory or 
Control by money, and make no distributions to any sufferers from the
indemnities causes which resulted in the acquisition; or it may make dis

tributions of the whole or a part of the indemnities received. 
It may make such distributions by act of Congress directly to individuals named 
or ascertained by the Executive, or by a domestic commission having no judicial 
powers whatever. Or Congress may create a judicial tribunal and prescribe 
the rules to guide its decisions, which rules the court will be bound to accept and 
apply.

Congress might have done, or may at any time do, any one of the extraordinary 
things which this Commission is asked by the claimants to do, but declines to do: 
(1) Order the payment of all claims which were presented by the claimants to 
our Government, and by our Government to Spain, and were relinquished by 
the treaty; (2) order the allowance of damages in all cases of injuries done to our 
citizens by the insurgents or of damages done by the Spanish troops; or Congress 
might even have directed this Commission, as a court, to do its work in accordance 
with certain rules of adjudication prescribed by the law: (1) To apply a pre
sumption of liability which would impose upon the Attorney-General in each 
case the burden of showing nonliability; (2) to ascertain the principles of inter
national law by the declarations made by the executive officers of the United 
States Government in the contentions with Spain which led up to the war; (3) 
to accept as competent and conclusive proof of facts all statements at any time 
made by the executive Government of the United States; (4) to treat the refusal 
of the Executive of the United States to recognize the insurgents as belligerents 
as imposing an absolute obligation upon Spain to pay all damages done by the 
insurgents or her own troops under any circumstances; (5) to declare concentra
tion to be an illegitimate act of war, and allow all damages caused thereby or of 
which concentration was an incident; (6) to consider the treaty of 1795 as apply
ing to real and personal property in Cuba, and as imposing an absolute guaranty 
by Spain that her officials would do no injury to such property even when found 
in the tract of war or when military movements required its injury, destruction, 
or appropriation; all these things to be done without the slightest reference to 
the obligations existing at the date of the treaty of 1898, according to the prin
ciples of international law, on the part of the Government of Spain in favor of 
citizens of the United States.
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Congress, however, has not yet done any one of these things, but has only 
fulfilled the exact measure of its duty to our own citizens and of our promise to 
Spain; created a judicial tribunal to adjudicate the claims of our citizens against 
Spain and to allow such as were then due from that Government to those citizens 
according to the principles of international law—to allow the good claims and to 
reject the bad, whatever had been the previous history of all or any of the claims.684

CONCLUSION

The foregoing discussion of “The Bases of Damages” is generally 
applicable to all types of international claims, whether they be claims 
Resume arising on account of wrongful arrest, detention, ex

pulsion, personal injury, death, wrongful acts result
ing in loss of or damage to real or personal property, breach of con
tract, or claims arising in any other manner. Unless the rudiments 
of an international claim exist, it is not legally possible for a state to 
espouse or present a claim for indemnity against another state. There 
must exist in each instance (a) an international wrong on the part 
of the respondent state and (6) an injury, loss, or damage on the part 
of the claimant. This injury or loss may have been sustained directly 
by the claimant state itself or indirectly through an injury or loss 
suffered by a national of that state. Certain acts of the claimant 
may, however, defeat the claim, or, at least, minimize the damages 
recoverable. When the claim has been espoused by a state, it is 
thenceforth considered as a claim of the state, and the latter has 
complete control over its international settlement.

684 Spanish Treaty Claims Commission, organized pursuant to the treaty of 
December 10, 1898 and act of Congress approved March 2, 1901. (31 Stat. 877;
Fuller’s Report (1907) 267-269.)
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ARREST, DETENTION, IMPRISONMENT, OR 
EXPULSION

WRONGFUL ARREST, DETENTION, AND IMPRISONMENT 
UNRECOVERABLE DAMAGES

Damages are not always recoverable for arrest, detention, or 
imprisonment under international law. An international wrong is a 
prerequisite in every case where damages are recoverable. The 
arrest, detention, or imprisonment may have been warranted, and the 
treatment attendant throughout the arrest and detention, though 
humiliating or exceedingly unpleasant, may, nevertheless, meet the 
standard of treatment to be expected in such circumstances. In this 
event there is no international wrong, which is only another way of 
saying that damages are not recoverable.

For example, in the case of Captain Walker, a subject of Great 
Britain, who was arrested en flagrant delit in Florence in August 1851 
and detained for twenty-one hours on a charge of proselyting a 

religious faith, no apology was demanded or given, 
proceXre andhere an(I no indemnity was paid.1 It appeared that the 
treatment are in procedure and treatment followed in the arrest and 
accord with l°cal detention 0f Walker were “ strictly in accordance 

with the regulations of the [local] government under 
such circumstances.” .

In the case of Dr, H. N. Cross, the claimant, a citizen of the United 
States temporarily in Guatemala for his health, was arrested on Feb
ruary 4, 1895, while making a pencil sketch of a fort in Guatemala 
City, and imprisoned in the military barracks for about thirty hours.2 
He was released upon the interposition of the American Minister. 
He alleged that the room in which he was confined was very cold and 

that he suffered a severe hemorrhage during the night 
No damages 0f j^g imprisonment. At the time of his arrest 
legal, release not Mexico and Guatemala were having differences with
andnomaltreat re^erence the boundary line, and the Guatemalan 
ment authorities suspected Dr. Cross of being a Mexican

spy. Secretary of State Olney explained that:
While it was unfortunate that Dr. Cross, who was evidently entirely innocent 

of any wrongful intention, should be subjected to arrest and confinement even for

1 44 Br. & For. St. Paps. (1853-54) 600, 601, 602.
2 Secretary of State Olney to F. H. Gould. June 29, 1896, ms. Department of 

State, 211 Domestic Letters 149.
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a short period, and that his ill health should be aggravated in consequence, it 
cannot be alleged on the facts presented that he was illegally imprisoned, or that 
he was maltreated while in prison, or that his release was unduly delayed. The 
United States would not be warranted in demanding an indemnity in such a case.3

Three British naval officers, Reverend George Clemenger, a chaplain, 
J. Eliot Pringle, a lieutenant, and Geoffrey Hornby, a midshipman, 
from the flagship La Forte, an English frigate, were imprisoned about 
7 o’clock on the evening of June 17, 1862 at Rio de Janeiro, Brazil. 
They were arrested as, somewhat intoxicated, they passed the sentry 
of the guardhouse, by guards who rushed upon them with bayonets 
and swords; they were kept for two hours in a filthy prison before 
being removed to a better prison; and they were not released until the 
morning of the second day.4

Earl Russell instructed the British Minister at Rio de Janeiro, on 
October 8, 1862, to demand that the ensign of the guard be dismissed 
from the service, that the sentry who began the attack be adequately 
No indemnity punished, that an apology to Great Britain be made 
where offense to by the Brazilian Government, and that the chief of 
^tended*aVy n0t P°^ce Janeiro publicly censured. When

Brazil refused to yield to the demands of the British 
in this case and in another case (that of the Prince oj Wales), the British 
resorted to reprisals and seized five Brazilian ships. The claim of the 
British in the case of the Prince oj Wales was finally paid (under pro
test), and the Brazilian vessels were released. The claims made in 
the case of the three officers of the La Forte were referred, by an ex
change of notes signed at Rio de Janeiro on January 1 and 5, 1863, 
and following, to Leopold I, King of the Belgians, as Arbitrator, who 
made a decision on June 18, 1863 in favor of Brazil holding that “in 
the mode in which the laws of Brazil had been applied towards the 
English officers there was neither premeditation of offence nor offence 
to the British navy.”

In 1863 the Reverend F. Anderson, a British subject, was imprisoned 
at Grodno for about three weeks during a Polish insurrection,5 6 having 
been arrested on suspicion of importing arms and funds for the promo
tion of a revolt. He suggested that a claim for compensation be 
~ A A. . presented by the British Government for his “ false 
than might seem imprisonment and groundless detention”. Lord 
necessary, no Napier, in reporting the claim to the British Govern

ment on October 14, 1863, stated that the Reverend 
Mr. Anderson was subjected “to local detention longer than may

3 Ibid. 151.
4 XI Hertslet’s Commercial Treaties (1864) 907; 53 Br. & For. St. Paps. (1862-63)

150; 54 Br. & For. St. Paps. (1863-64) 579, 638, 641, 643, 670, 686, 687, 690-691, 
717, 718, 728-734, 737, 763, 768, 775, 776, 780, 783, 786-818, 821-835; 5 Moored 
Arb. 4925.

6 60 Br, & For. St. Paps. (186&-70) 1013-1016...............................................
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seem consistent with necessity or justice”, but he could not advise 
that a claim be presented since the inconvenience suffered was not 
“unnatural at a period of political revolution under a military 
Government”; and Earl Russell, in an instruction of November 4, 
1863, expressed the opinion that “this is not a case in which compen
sation can be demanded”.6

John Bell and Joseph Richard Sterling, British subjects, were 
arrested in 1873, in Peru, on charges of being accessories to the 
murder of one Robles, a native of Peru. Bell was not eighteen years 
of age and Sterling, a colored person, was about twenty-five. They 
were first sentenced to six years of penal servitude, later to fifteen 
years, and still later, the sentences having been reduced, to nine 
years. They were detained in prison for nearly a year.6 7 The judge 
who passed the sentences against them for six years’ imprisonment 
had an action pending against him at the time for maladministration
Prison conditions °®ce* The P^son, a disused mine, was de-
bad, final trials scribed as a “filthy and pestilential hole”. It was 
regular, no twenty-one by seven by ten feet, and for a time

thirty-one prisoners were incarcerated therein with
out beds or food. It appeared, however, that natives in the prison 
had no better treatment than foreigners. The British Minister 
succeeded in obtaining their removal from this prison. The prisoners 
had participated, with a crowd, in pursuing Robles after he had 
either been thrown into a river or had jumped in to escape his pur
suers; and it was alleged that they had thrown a rock at him while 
he was swimming in the river and that the blow had caused his death. 
The chief participators in the murder of Robles were never arrested; 
and two Peruvians, who were also accused of being accessories to the 
murder, were set at liberty or escaped. The attention of the Peruvian 
Government was called to the “miscarriage of justice” that marked 
the action taken against these British subjects, but since it appeared 
that the “last two trials were fairly conducted according to Peruvian 
law”, a demand for the release of the youths was not made and a 
demand for an apology or an indemnity was not pressed, the British 
Government insisting without avail, instead, upon a considerable 
mitigation of the punishment to which the prisoners were condemned.

Umpire Thornton, in the case of Benjamin Burn 
not^exhausted* (United States v. Mexico), stated in his opinion

rendered on June 5, 1876,8 that—
One of his claims is on account of a fine of $25., and a subsequent imprison

ment for twenty-four hours; a second is on account of a fine of $10 ....
6 Ibid. 1016.
7 66 Br. & For. St. Paps. (1874-75) 315, 317, 318, 324, 326, 329, 340, 351, 

352, 362, 372, 373, 386, 388, 391-394.
8 Commission established under the convention of July 4, 1868, docket 794, 

ms. Department of State.
114297—37-------20
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With regard to the first of these the Umpire does not consider that he is called 
upon to decide whether the sentence of the judge and his action were just and 
in accordance with law or not. In such cases the Umpire is of opinion that in 
order to make the Mexican Government responsible, there must be the clearest 
proof of a denial of justice. But there is no such proof in this case; on the con
trary the claimant did not avail himself of the judicial remedies which were within 
his reach; for there is no doubt that if he was so convinced that the Judge had 
acted unjustly and illegally, it was in his power to proceed against him in the 
Supreme Court. In distant parts of the country where the inferior judge is 
perhaps the only authority within reach and where the foreigner may be poor, 
uneducated and isolated such a proceeding might be almost impossible; but at 
the Capitol where the Supreme Court was at hand, where the claimant himself 
was evidently a man of some education and determination, and where he had 
plenty of friends and countrymen to advise and assist him, no such excuse can 
be pleaded. The Umpire considers therefore that the Mexican Government 
cannot be made responsible for this claim.

Laurence Higginson, a British subject and the butcher on the 
British S.S. Santiago, was seized by Peruvian authorities on July 18, 
1874, for an act alleged to have been committed on board a British 
vessel.9 Higginson, while examining a gun on June 15,1874, when the 
Santiago was in the Bay of Panama, had accidentally shot Jos6 Santana, 
Arrest and con- a Chilean. Santana's hospital expenses were paid by 
finement legally the steamship company, but subsequently, when the 
prescribed vessel was in the Bay of Callao, Santana, as accuser,
induced the Peruvian authorities to arrest and imprison Higginson 
by falsely swearing that Higginson had intentionally shot him, that 
the shooting was quite recent, and that it had occurred in Peruvian 
waters, and by producing medical evidence in support of his state* 
ments which satisfied the Peruvian authorities. The prisoner was 
released after six days' imprisonment, i. e. as soon as the truth was 
discovered. The British representative at Lima at first asked that 
“some small compensation should be awarded to Laurence Higginson 
for his unjustifiable imprisonment". The Earl of Derby instructed 
Mr. March on October 8, 1874 to address a strong remonstrance to 
the Peruvian Government for this “gross outrage" and to demand an 
immediate ample apology, together with full compensation for 
Higginson. This was done on November 18, 1874. It was explained 
on the part of Peru, in reply (January 16, 1875), that the arrest and 
imprisonment were “according to the laws of the Republic [of Peru]". 
Upon receipt of this information (June 7, 1875) the Earl of Derby 
instructed Mr. St. John as follows:
... I am advised that the explanations given by the Peruvian Minister for 

Foreign Affairs of the causes which led to the arrest and imprisonment of Hig
ginson are such as to preclude Her Majesty's Government from insisting further 
upon an apology and indemnity from the Peruvian Government, the arrest and 
imprisonment appearing to have been in due course of law as ordinarily adminis

9 66 Br. & For. St. Paps. (1874-75) 320, 322, 324, 326-328, 338, 354-356, 365, 
371, 375-384, 389...............................................................................
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tered in Peru, though based upon what eventually proved to be a grossly false 
statement of facts.

I have, therefore, to instruct you to inform the Peruvian Minister for Foreign 
Affairs that Her Majesty's Government do not desire to press the matter further.

In doing so, however, you will express the surprise and regret of Her Majesty's 
Government that the Peruvian authorities should have been misled by so palpable 
a falsehood as that told by Santana with regard to the wound inflicted on him by 
Higginson, and that they should have detained Higginson so long in prison with
out making any inquiry into the real facts of the case.10

When Minister Langston reported to Secretary of State Freling- 
huysen that Mr. Alexander C. dyAlmena, an American citizen, had 
Reasonable been imprisoned at Port-au-Prince and that the
detention of authorities had refused to allow the Minister to hold
witness conversation with the prisoner, in view of the provi
sions of a Haitian law that “confers upon the judge of instruction such 
power in connection with the examination of witnesses in criminal 
matters, even though that examination be only preliminary", 
Secretary of State Frelinghuysen replied, in an instruction dated 
January 20, 1885, that:

Detention of witnesses to prevent their disappearance and insure their giving 
testimony when called for is common in the jurisprudence of all countries, and 
special provisions exist in those where the principles of the civil law are in force 
relative to the detention au secret of an accused person; but such detention should 
be reasonable and not unduly prolonged or harshly enforced, and is merely a 
temporary measure in the administration of justice.

You will, therefore, in this view of the case, urgently protest against the treat
ment accorded Mr. d'Almena, as contrary to international rights. He should 
be fairly tried or released without delay.11

More recently a claim against the British Government was pre
sented to the Department of State for $1,360,340 by Percival H. 
Graham, a ship broker, a native citizen of the United States bom of 
Reasonable de- English parents, for losses alleged to have been sus
tention under tained by him while on a voyage to Denmark, in
suspicion connection with his removal from the Danish steam
ship Hellig Olav upon the arrival of that vessel at Kirkwall on June 
17, 1916 and for his subsequent detention in Great Britain until June 
26, 1916.12 The captain of the vessel was informed by the British 
Admiralty officers that the vessel could not proceed with Graham on 
board. Graham, after entering a protest on the log book of the 
vessel, was turned over to the commandant of the port and was 
notified to be ready to proceed to London the next morning, where 
he was delivered to Scotland Yard. He was questioned concerning 
his connection, as agent, with the American Transatlantic Steamship 
Company, three of whose vessels, the Kankakee, Hocking, and

10 Ibid. 389.
II Secretary of State Frelinghuysen to Minister Langston, 1885 For. Rel. 490.
12 MS. Department of State, file no. 441.11G76.
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Genesee, were condemned by the British Prize Court as enemy-owned,13 
and upon the conclusion of the examination was requested to make 
out a bill for his “out of pocket expenses” from the time he left 
Kirkwall until he should arrive at his original point of destination. 
He presented a claim for £69 19s. 7d. (approximately $340) and was 
offered payment of this amount. But he declined the offer, inasmuch 
as it appears that he would have been compelled to sign a general 
release of the British Government from any further liability in the 
premises.

Graham and his family left London on June 28 and arrived in 
Denmark on July 1. It was stated that an employee of Graham, 
who had arranged to meet him when the Hellig Olav docked in Den
mark, discontinued his employment with him and associated himself 
with another firm upon learning of Graham’s detention in England. 
Graham stated that the knowledge of his detention in England 
became current throughout local shipping circles and made it im
possible for him to transact certain types of business. Apparently, 
after a month of unsuccessful effort to purchase vessels in Scandi
navian countries he returned to the United States only to learn that 
the British authorities had warned his clients and customers of the 
danger of doing business with him. It was alleged that Graham 
had furnished money to one Born, a German spy, while Born was in 
England. Upon learning the details of the accusation Graham filed 
an affidavit explaining in substance that he had thought that Born 
was an ordinary seaman seeking employment. When the United 
States entered the war in April 1917, the British measures previously 
imposed upon Graham were immediately removed.

Graham’s claim for his temporary detention in England and for
consequential damages was as follows:
Destruction of business of P. H. Graham and Company................... $450, 000
Loss of profits of business of P. H. Graham and Company for the years

1917, 1918, and 1919 at the rate of $150,000 per annum .... 450, 000
Loss of commission on the purchase of ships for the Cuban Star Line . 250, 000
Loss of commission on building of shipyard and nine merchant ships . 110, 000
Damages to reputation and character, and for physical arrest and de

tention in Scotland Yard and Great Britain............................... 100, 000
Out-of-pocket expenses......................................................................... 340

Total................................................................................ $1, 360, 340
With reference to the claim for $100,000 for arrest, detention, and 

damage to reputation and character, it may be said that the British 
authorities seemingly had reasonable cause for their suspicions re
garding Graham. Since Graham’s detention was not unreasonable, 
or unduly prolonged, or harshly enforced, no obligation was imposed 
upon Great Britain to make compensation for the detention, and the

13 VIII Lloyd’s Reports of Prize Cases (1922) 74.
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United States Government, after appropriate inquiry, refused to 
press this claim.14

When Sir John Campbell, an Englishman, a partisan and major 
general of the Government of the Infant Dom Miguel of Portugal, 
was caught by the Dom Pedro forces bearing Miguelist despatches 
on the British schooner Queen as she was attempting “to force a 

. . blockade” and was imprisoned for over eight months
bdng^rTenemy i11 Portugal, the British Government refused to do 

more than enter a mild remonstrance in his behalf.15 
Lord William Russell, in a letter to Sir John Campbell, dated Sep
tember 1, 1833, stated that—
although you say in your letter to me, that “an Englishman never loses his al
legiance or his rights, except by crime,” you can scarcely fail to know, that when 
a Military Officer serves another Sovereign, his allegiance to that Sovereign, and 
his rights as an Englishman cease; and so well aware of this were the Officers in 
the Service of the Queen Donna Maria II, that not 1 amongst those who were 
taken prisoners ever claimed British protection.16

The British Government maintained the position that the authori
ties of Donna Maria, Queen of the Portuguese, “were perfectly justi
fied in considering him still in the public employment of her enemy, 
and, as such, liable to be detained and treated as a Prisoner of War”.17

14 On October 30, 1929, the claimant withdrew his case from the Department’s 
consideration. (MS. Department of State, file no. 441.11G76/13.)

18 23 Br. & For. St. Paps. (1834-35) 1254-1271, 1258, 1263, 1264.
16 Ibid. 1257.
17 Viscount Palmerston to Lord William Russell, December 4, 1833, ibid. 1262, 

1263.
In the following cases damages were also disallowed:

Elias Wolf, claim against Spain, S. Ex. Doc. 18, 35th Cong., 2d sess. 
(January 19, 1859), p. 32 (claimant asked $90,000 when he was arrested, 
imprisoned a month, liberated after trial, freed of all taint and suspicion, 
and indemnified for all expenses; intervention denied).

Joseph A. Peabody (United States v. Mexico), Commission under the 
convention of July 4, 1868, docket 360, ms. Department of State (claim dis
missed when it appeared that although there had been a detention of three 
days or longer, “under the circumstances and in the actual state of the 
country” the arrest of the claimant was under warranted suspicion).

John I. Crawford (Great Britain v. United States), British-American Claims 
Commission established under arts. XII et seq. of the treaty of May 8, 1871, 
Hale’s Report (1874) 67, docket 79 (claimant properly tried before a military 
tribunal in Civil War time on the charge of violating the laws of war by pass
ing through the military lines of the enemy and sentenced to give bond with 
sureties that he would not communicate with the enemy; claimed $500,000; 
denied indemnity).

Thomas Barry (Great Britain v. United States), the same Commission, 
ibid. 69, docket 127 (claim for $50,000 on account of imprisonment for ten 
weeks disallowed, it appearing that the claimant had attempted to pass in 
disguise through the lines into the enemy’s country).

Henry Glover (Great Britain v. United States), the same Commission, ibid. 
70, docket 134 (claimant arrested in war time, detained for twenty-four hours,



294 CHAPTER II

There is no provision in the laws of the United States to indemnify 
a person who has been imprisoned pending trial and afterward found 
not guilty, or to indemnify a person who has been imprisoned after 
trial and subsequently shown to be not guilty of the crime for which 
he was sentenced. This is also true with respect to many other 
countries. Ordinarily there is no recovery under international law 
for wrongful arrest and detention merely because the accused person 
has been acquitted. The criterion is whether or not there was prob
able cause for the arrest. If there has been probable cause for the 
arrest and detention, even though the person was later acquitted, the 
procedure and treatment being in accord with that demanded in 
international relations, no indemnity may properly be allowed.

Secretary of State Frelinghuysen in a note of June 28, 1882 to 
Baron de Schaeffer, Minister from Austria to the United States, 
stated:

I have the honor to acknowledge the receipt of your note of the 20th instant* 
making inquiry where [whether] there is any provision in the laws of the United 
States to indemnify a person who has been imprisoned after a trial, and who is 
subsequently shown not to have been guilty of the crime for which he was sen
tenced, and also whether there is any indemnification for a person who has been 
committed to jail pending trial, and afterwards found not guilty.

In reply I have the honor to state that there are no laws in this country under 
which the Government can be held liable to indemnify a person who has thus 

been convicted. The Government holds itself justified in its 
action by the probable cause that must precede indictment 
and trial. In case one has been maliciously and falsely ac
cused, upon a charge made by a private person, and as a result 
of the accusation is imprisoned, or committed, he has a right 

of action against such private person for damages for false imprisonment, other
wise there is no redress.18 * 70
Footnote 17—Continued.

and then released, it appearing that he was a British subject; claim disal
lowed) .

James Syme (Great Britain v. United States), the same Commission, ibid.
70, docket 139 (claimant arrested, detained at least six months, tried, ad
judged not guilty of the charges against him; award disallowed anything 
“for damages for imprisonment, but was made solely in respect of the drugs 
and other property taken and appropriated by the United States, and the 
rent of the drugstore [seized by the United States]”).

William B. Booth (Great Britain v. United States), the same Commission, 
ibid. 72, docket 143 (claimant arrested for refusing to give his parole not to 
communicate information to the enemy, for a period of nearly thirteen 
months, such refusal arousing suspicion; nothing allowed for arrest and im
prisonment) .

Patrick J. O’Mulligan (Great Britain v. United States), the same Com
mission, ibid. 74, docket 476 (detained twenty-four hours for failure to 
establish proof of alienage when drafted; claim of $800,000 plus interest 
disallowed).

18 MS. Department of State, 8 Notes to Austria 338-339.
In this connection, see the case of Walter J. N. McCurdy, an American citizen, 

who claimed damages in the sum of $50,000 on account of the alleged collusion

Probable cause 
for arrest; no 
idemnity for 
mere acquittal
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Gilbert Bennet Borden, an American citizen and master of the Amer
ican bark Hope On, was arrested on April 16, 1883 at Talcahuano, 
Chile, for having landed a mutinous Chilean seaman on the island of 
Juan Fernandez, and released on June 27, 1883. The Hope On like
wise was detained from April 9, 1883 until May 21, 1883, when she 
resailed on a whaling voyage with another master.

It appeared that Borden was confined for four or more hours prior 
to being taken before the judge at Concepci6n and that he was then 
allowed bail and returned to Talcahuano for ten days, when he was 
ordered to reappear at Concepcion. Apparently, no complaint was 
ever exhibited to him; nor was he informed of the cause of his arrest. 
When he reached Concepcibn he was informed that neither he nor his 
sureties would be allowed to be present at the hearing. Thereafter, 
he went to Talcahuano and remained there until June 27, 1883, 
awaiting notification of trial, but none was received. At length he
Footnote 18—Continued.
between one Harlow, who had sought in vain to purchase certain mining property 
from McCurdy, and Mexican officials who arrested McCurdy on charges made by 
Harlow. The Mexican court dismissed this case for lack of evidence of certain 
threats complained of, but following his discharge McCurdy was rearrested under 
a warrant issued by the court of first instance at Hermosillo, Sonora, on the charge 
of attempt to murder one Pomeroy. McCurdy alleged that he was in jail from 
March 22, 1903 until January 22, 1904, that during this time he was subjected 
to several trials, and also that on two occasions he was offered his freedom pro
vided he would sign a release of his property for a certain monetary consideration. 
These allegations were supported by affidavits.

The General Claims Commission, established under the convention of Sep
tember 8, 1923, between the United States and Mexico, in dismissing the case, 
said: “In this case it is endeavored to prove misconduct, in a grave degree, 
of Mexican officials and therefore the Agency advancing the charge should submit 
evidence of the highest and most conclusive character.” (Opinions of the Com
missioners (1929) 137, 140-141, docket 2526.) The Commission expressly held 
that “the Mexican judicial authorities had probable or sufficient cause to prose
cute McCurdy in view of the charges preferred against him by his associates.” 
(Ibid. 143.) It added: “The Commission in considering the alleged denial of 
justice must rely upon matters of substance rather than on matters of form, inas
much as the existence of some irregularities in the proceedings against an offender 
does not necessarily constitute sufficient ground in itself to justify a declaration 
of such denial of justice. The Commission on various occasions has expressed its 
opinion in this respect, following the well-established international jurisprudence.” 
(Ibid. 142.) Although after the decision of the judge it was learned that the 
charge of murder was falsely made, the Commission did not denominate this a 
denial of justice. (Ibid. 143.) Again, the Commission found that, although 
the investigation of the charges preferred against McCurdy might have been 
carried out with more promptness, the time spent by the Mexican judge (eight 
months) was “not so much out of proportion as to constitute a denial of justice”, 
and that “Judging the case in general, it does not appear under the circumstances 
that the Mexican Courts can be charged with bad faith, negligence or gross in
justice, and this opinion is corroborated by those of the American Consular au
thorities expressed at the time of the occurrences.” (Ibid. 148.)
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returned to his home in New Bedford, arriving there on August 23, 
1883.

Borden claimed damages before the American-Chilean Claims Com
mission, established under the terms of the treaty of August 7, 1892, 
for his arrest for seventy-one or seventy-two days, for his expenses, 
and for the detention of his vessel, which returned in the fall of 1883 
after an unsuccessful cruise—asking in all $20,130.69. The majority 
of the Commission held that the claimant was “not entitled to recover 
any damages on account of his personal arrest or on account of actual 
cash expenses paid by him in consequence of said arrest”. It was 
significantly stated that “While an error may have been committed 

by the Chilean authorities in ordering arrest of Claim- 
Error not ant, it does not appear that it was done maliciously,
malicious, etc. without probable cause or in disregard of due process of 

law.”19 The Commission, however, allowed $9,187.50 
for losses “on account of the arrest and detention” of the Hope On, 
based on the loss of use, i. e. the value of the probable catch of the 
vessel.

Ricardo L. Trumbull, a citizen of Chile, in his memorial filed with 
the Commission established under the convention between the United 
States and Chile of August 7, 1892, alleged that on February 5, 1891 
he was authorized by the Vice President of the Senate of Chile and 
the President of the Chamber of Deputies, who were attempting to 
put down the dictatorship of Balmaceda, to proceed to the United 
States to purchase arms and ammunition; that upon his arrival in 
New York he bought five thousand rifles and two million cartridges;

that he cabled the Chilean Government at Iquique 
Arrest under to senci one 0f its steamers to San Diego, California; 
and acquittal * that he shipped the arms and ammunition to San 

Francisco where they were put on board the American 
schooner Robert and Minniey which was towed to Catalina Island to 
await the arrival of the Chilean steamer Itata; that the Itata was 
delayed two weeks; that the presence of the Robert and Minnie had 
in the meantime been discovered and that it was suspected that the 
Itata had come to get the arms and ammunition which composed her 
cargo; that this suspicion led to the Itata’s arrest soon after her arrival 
in San Diego; that on May 6,1891 without obtaining clearance papers, 
the Itata weighed anchor and left San Diego; that on May 11, 1891 
Trumbull left San Francisco for New York but that on arrival at 
Oakland he was detained by two detectives and taken back to San 
Francisco; that he was taken to the marshal's office and informed by 
the United States District Attorney that he must go to jail unless 
he could furnish bond for $15,000; that he protested against his arrest 
without a warrant and asked by whose orders he was arrested; that

19 Shield’s Report (1894) 67, 73, docket 9,......................
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the District Attorney replied that he was arrested for having violated 
the neutrality laws of the United States in fitting out and arming the 
schooner Robert and Minnie to cruise and commit hostilities against 
the Kepublic of Chile; that he was able to furnish a bond for $15,000 
and was allowed to go free, but was informed that he could not leave 
San Francisco but must await there the indictment of the grand jury 
of Los Angeles; that having been indicted by the grand jury he was 
obliged to go to Los Angeles to stand trial, which was postponed until 
September; that he returned to New York; that, the trial having 
again been postponed to October, he was obliged to return to Los 
Angeles and await the result of his trial; and that on the third of 
November the Judge of the District Court of the United States for 
the Southern District of California delivered his opinion and instructed 
the jury to find a verdict of not guilty.

Trumbull claimed that he was thus detained by the civil authorities 
of the United States from May 11 to November 3, 1891; that by the 
prosecution of the civil authorities of the United States he suffered 
great inconvenience; and that “he was damaged in his reputation 
and suffered considerable pecuniary losses”, for all of which he asked 
the sum of $32,500.

The Commission, Mr. Goode speaking, held that:
In view of these well-settled principles of public law it is incumbent upon the 

claimant to make it appear, before he can maintain his claim, that palpable injus
tice has been done to him or that he has been deprived of such a trial as a citizen 
of the United States would have received if he had been arrested under similar 
circumstances and charged with the commission of a similar offense. There is no 
such allegation in his memorial. On the contrary, it appears from his own state
ment that he was arrested by order of the Attorney-General of the United States 
upon suspicion that he had violated the neutrality laws of the United States; that 
he was promptly admitted to bail; that the evidence against him was sufficiently 
strong to justify an indictment by the grand jury; that he was regularly tried, 
according to law, and acquitted by a petit jury, under the instructions of the 
court, within six months from the time of his arrest. He does not complain that 
due process of law has not been observed in his case, but that he has been tried 
for a violation of the neutrality laws, of which offense he was not guilty according 
to the verdict of the jury and the judgment of the court.

We have been unable to find any precedent for this claim. If it is a valid 
claim, then it would seem to follow that every person charged with an offense 
against the laws and acquitted may sue the state and recover damages. Every 
government that institutes a criminal proceeding for the enforcement of its laws 
would do so at its peril. No government could long exist if such a doctrine should 
be recognized as sound. The mere statement of the proposition is sufficient to 
demonstrate its unsoundness. If this were a suit against a private individual 
for malicious arrest and prosecution it would be necessary, in order to maintain 
the suit, to aver and prove malice and want of probable cause. It is not charged 
in the memorial that the Attorney-General was actuated by malice in ordering 
the arrest, or that there was want of probable cause. It is fair to presume that 
in the performance of an official duty he was governed by the facts and circum
stances as they appeared to him. “A public officer is not liable to an action if
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he falls into error in a case where the act to be done is not merely a ministerial 
one, but is one in relation to which it is his duty to exercise judgment and dis
cretion even although an individual may suffer by his mistake.” (Kendall v. 
Stokes, 3 Howard 87.)

But this is not a claim against the Attorney-General; it is a claim against the 
United States; a fortiori malice and want of probable cause in the arrest and 
prosecution complained of should be made to appear. Was there want of prob
able cause? Probable cause is the existence of such facts and circumstances as 
would excite the belief in a reasonable mind, acting on the facts within the knowl
edge of the prosecutor, that the person charged was guilty of the offense. Were 
not the facts and circumstances disclosed in the memorial calculated to excite 
the belief, or at least to warrant the suspicion, that the claimant was engaged 
in violating the neutrality laws of the United States? According to his own 
statement he came to the United States as the accredited agent and representative 
of a revolutionary party that was then attempting to overthrow the government 
of Balmaceda, with which the United States were at peace. He came for the 
purpose of purchasing the needed arms and ammunition. . . .

In addition to these suspicious facts and circumstances, as stated by the 
memorialist himself, showing secrecy in the transaction on his part, it appears 
that he was regularly indicted by a grand jury, sworn and impaneled in the dis
trict court of the United States for the southern district of California to inquire 
into all offenses against the laws of the United States within the jurisdiction of that 
court. It is fair to presume that there was sufficient evidence before the grand 
jury to justify the indictment found by them, and the indictment itself is suffi
cient to show that there was probable cause. As it appears upon the face of the 
memorial itself that the claimant was arrested upon the suspicion that he was 
engaged in the violation of the neutrality laws of the United States; that he was 
regularly indicted, tried, and acquitted in accordance with the ordinary pro
ceedings of courts of justice; that he was subjected to no improper treatment 
while under arrest and to no unnecessary delay in his trial, we are of opinion that 
he has no legal claim against the United States for damages. If a citizen of the 
United States, temporarily domiciled in the Republic of Chile, should be arrested 
under similar circustances upon a similar charge and in the ordinary course of 
legal proceedings should be indicted, tried, and acquitted, we apprehend his 
claim for damages would not be entertained in the Chilean courts. If a citizen 
of the United States should be subjected to a similar prosecution upon a similar 
charge or upon any charge in any of the courts of the United States, his suit for 
damages against the Government of the United States would be wholly unavailing. 
Certainly it can not be contended that the claimant, a citizen of Chile, and under 
obligations to obey the laws of the United States while temporarily residing here, 
is entitled to any greater immunity or protection than would be accorded to a 
citizen of the United States under like circumstances.

It is to be regretted that the claimant, an honored citizen of Chile, has been 
subjected to annoyance and loss; but we are of opinion that the facts stated in 
his memorial are not sufficient under the treaty or in law to entitle him to recover 
damages against the United States. The demurrer is sustained and the claim 
is dismissed.20

Howard C. Walker, a citizen of the United States, a shipping clerk 
to a lumber merchant, was arrested in Mexico on March 19, 1883 
and thereafter imprisoned on a charge of stealing timber and shipping

20 Case of Ricardo L. Trumbull (Chile v. United States), ibid. 121, docket 28;
4 Moore’s Arb. 3255, 3259-3261.
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it as the property of his employer.21 He was acquitted in November 
Acquittal with- 1883. The case was appealed, a new trial ordered, 
out laxity and Walker was detained for a period of four months,
when he was released on bail of $40,000. Upon trial in March 1885 
he was again acquitted by the court of first instance. The Govern
ment appealed the case, and in January 1887 he was acquitted by a 
final decision rendered by the Supreme Court of Veracruz. Walker 
claimed an indemnity of $150,000 against Mexico on the ground that 
he was compelled to rest for nearly four years under a charge of theft, 
that bail was refused for long periods, that the trial was unduly 
delayed, that he was subjected to mistreatment, and that his health 
was permanently impaired. The Government of Mexico refused to 
acknowledge any liability on the ground that there was no voluntary 
or unjust delay on the part of the Mexican officials, that any delay 
was chargeable to Walker or his employers, and that the acquittal 
of Walker indicated that there was no laxity in the administration of 
justice.22 The case was not pressed further by the Government of 
the United States.

21 1884 For Rel. 360, 366, 369, 372, 377; 1888 For. Rel., pt. II, pp. 1103, 1137; 
1889 For. Rel. 600, 602; 1890 For. Rel. 633, 641, 643.

22 Louis Delbez states in an article on “La responsabiliU Internationale pour
crimes commis sur le territoire d’un Hat et dirigSs contre la sureU d'un Hat etranger” 
that at the time of the troubles at Aigues-Mortes in 1893 which ended in the 
murder of several Italian laborers, the jury of Charente rendered a negative 
verdict and the seventeen accused persons were acquitted, to the great furor 
of Italian opinion, but that the conduct of the French Government deserved no 
blame; also, that in the Vorowski affair in 1923, the murderer Conradi was 
acquitted by the jury of Lausanne but that the Government of Moscow was not 
justified in protesting the incident as the acquittal by no means engaged the 
responsibility of the Swiss Government. (37 Revue g6n6rale de droit international 
public (1930) 461, 472-473.) •

In 1857, at the time of the invasion of Sonora by Crabb and his followers from 
the United States, A. B. Hannum, a citizen of the United States, was arrested 
and taken before the Mexican authorities for examination on suspicion of com
plicity with the filibustering party. He was discharged after a brief detention. 
A claim on his behalf was presented to the Commission established under the 
1868 convention between the United States and Mexico. Mr. Wadsworth, 
American Commissioner, in concurring in dismissing the claim, said:

I do not think the action of the authorities, in the premises, under the 
surrounding circumstances of alarm and danger, created by the action of 
citizens of the United States, forms any just ground of claim by the United 
States. Claimant seems to have had a fair hearing and a reasonably prompt 
acquittal and discharge. That is all the United States could ask under the 
circumstances . . . [Docket 32; ms. Department of State.]

The same Commission refused to allow a claim growing out of the prosecution 
of certain citizens of the United States in Mexico for carrying from 500 to 1,000 
gold doubloons from Durango to Mazatlan on the coast, without a permit as 
‘1 required by the laws of the country for the introduction of coined . . . money
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Where the principal difficulties involved in the arrest of a claimant 
Certain difficul- were allege(l to have been the result of his resistance
ties the fault of 
claimant

to the orders of the military authorities who arrested 
him, the amount asked and paid on account of the 

wrongful arrest was limited to the claimant’s extra expenses, includ
ing expense at hotels, attorney’s fee, hire of automobiles, and repay
ment of railway fares.* 15 * * * * * * * 23

An unusual set of circumstances appear in the case of Charles 
Lillywhite, a naturalized citizen of the United States, who was brought 
to England in 1900 from Wellington, New Zealand, on a charge of 
murder alleged to have been committed in England in 1894.24 The 
original arrest was warranted. Two police constables, who were 
specially sent from England, and one other, positively though mis- 
Arrest under takenly identified Lillywhite as one Arthur Blatch who
mistake; harsh had previously been adjudged guilty of willful mur- 
treatment der ^ a COroner’s jury at Colchester, England.25
Mr. Choate, American Ambassador to Great Britain, reported to 
Secretary of State Hay on August 14, 1901 that this was a “case of 
the arrest in New Zealand of the wrong man for a crime committed 
in England seven years before, and taken away from his residence and 
his work; kept in custody for more than 6 months, under circum
stances of very considerable hardship; transported to England and 
there discharged, there being clear proof that he was not the man”, 
and added that—
It is not an ordinary case of a false arrest and imprisonment. The man was torn 
from his place of residence and brought half round the globe, and subjected to 
great hardships, on a mistake of identity; and I think that Lord Lansdowne and 
the home secretary both regard it as an unusual case and entitled to exceptional 
treatment.26
Footnote 22—Continued.
from the interior of Mexico into the sea-ports”. Henry S. Ballenger, on whose 
behalf a claim was later presented by the United States, was detained from May
15 to May 22, 1849, during a trial in which he was charged with having attempted
to smuggle and with having resisted the authorities. The judge decreed that he
should pay a fine and that, in case of nonperformance of this decree, his property
should be sold. Mr. Palacio, the Mexican Commissioner, in delivering the
opinion rejecting the claim, said:

The evidence on file in this case only shows that the Mexican laws were
duly and regularly enforced at that time. . . . The Mexican authorities, 
by complying with these legal provisions, have injured nobody and limited
themselves to fulfill [ing] their duty. [Docket 134; ibid.]

23 Case of Benjamin Cooke (United States v. Italy), ibid, file no. 465.11C77 
(claimant was paid $500 in January 1925 on account of the arrest of his daughter 
and himself by Italian military officers at Florence on June 7, 1921).

24 1901 For. Rel. 231-236.
26 Ibid. 233.
26 Ibid. 231, 232.



Lord Lansdowne in a note to Mr. Choate on July 23, 190127 had 
^ated that:

^tn cases in this country where one man has been arrested in mistake for another 
and is discharged by the magistrate, it is not the practice for any compensation 
to be given from public funds. His Majesty’s Government, however, are not 
aware of any previous case in which a mistake of this kind has led to the defend
ant being conveyed for so long a distance. . . .

In considering any such application [any claim for damages] it would be of 
advantage to His Majesty’s Government to know whether it is customary for 
any compensation to be given from Federal funds [in the United States] or from 
other public sources to persons arrested by mistake.28

Subsequently, in offering to pay Lillywhite the sum of £600 “by 
way of solatium, and also the cost of his return journey to New 
Zealand”, Lord Lansdowne stated that:29

The case appears to be one in which Mr. Lillywhite has most unfortunately 
been the victim of an honest mistake on the part of certain witnesses, and that 
everything arising out of that mistake has been done in due course of the law to 
which he was subject in consequence of his residence in a British colony. Theo
retically therefore there is no more reason in this case for compensation than in 
other cases in which persons are subjected to inconvenience or imprisonment in 
consequence of mistakes of the same character.
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The compensation offered in this exceptional case must not, however, be 
regarded as forming any precedent for the grant of compensation to other defend
ants should any similar case occur.30

Lillywhite stated that he accepted the offer, “poor as it is”, 
although because of the incidental costs, legal expenses, the state of 
his health, and the loss of his permanent position, he had hoped the 
amount would be £l,000.31

On November 18, 1922, Herbert W. Dietrich, an American citizen, 
was arrested by mistake in the Belgian Congo, as he was about to 
Mistaken iden- leave the country. Dietrich and his wife were com- 
tity; expenses pelled to return from the border, where they were 
paid about to embark, to Elizabethville, the point of
their departure in the interior. The Commissioner General made 
an apology for the error that had been committed and immediately 
offered 1,500 Belgian francs (approximately £21) indemnity. Diet
rich at the same time declined the amount offered on the ground 
that it was inadequate.

When Dietrich first presented his claim against Belgium to the 
Department of State he asked 15,551 Belgian francs; later he reduced

27 Ibid. 233.
28 Ibid.
29 Lord Lansdowne to Henry White, November 21, 1901, ibid. 234.
30 Ibid. 235.
31 Ibid. 235, 236.
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the amount claimed to 14,536 Belgian francs.32 The claim included 
items for railroad tickets, hotel expenses, cablegrams, expenses and 
losses on account of delays, and, as finally presented, damages for 
humiliation and mental suffering. The Department of State declined 
to increase the amount of the claim to include damages for humilia
tion and mental suffering and, instead, suggested to the claimant 
that he had recourse against any individuals causing such damage.33

The Belgian Government declined to increase the offer made, 
pointing out that the offer was not made as an admission of liability; 
that the expenses claimed were excessive and remotely connected 
with the incident; that under Belgian law indemnity was not recover
able for erroneous arrest and detention of Belgian nationals; that 
foreigners within Belgian territory occupied no special privilege in 
this regard; and that, as a matter of fact, the claimant had not been 
arrested, but had only been requested to return to Elizabethville 
for identification, which was difficult at the border. It appeared, 
however, that if Dietrich had not willingly returned, he would have 
been forced to do so. The amount of 1,500 Belgian francs was 
finally accepted on behalf of the claimant, and this amount was paid 
in April 1925 by the Belgian Government.

There has been some confusion with reference to whether an inter- 
r . , national wrong is committed when a person under 

arrest is detained au secret or incomumcado. In many 
countries provision is made by local law for a temporary period of 
detention of a person properly under arrest, known in the Spanish
speaking civil-law countries as sumario, during which time his initial 
testimony is taken and during which time he is held incomumcado. 
If that law does not provide for an excessive period of detention, if 
the local law is followed in this and other respects, and if the treat
ment during that period is within the standard expected of all states 
members of the family of nations, there is usually no basis for com
plaint for there is no wrong locally or internationally. It is only 
when these standards are departed from that there arises a duty on 
the part of the state where claimant has been detained to pay an 
indemnity.34

32 MS. Department of State, file no. 455.11D56.
33 Ibid. 455.11D56/3.
34 Secretary of State Frelinghuysen said, in this connection, as previously 

quoted in the text, that—
special provisions exist in those [countries] where the principles of the civil 
law are in force relative to the detention au secret of an accused person; 
but such detention should be reasonable and not unduly prolonged or harshly 
enforced, and is merely a temporary measure in the administration of justice. 
[Antey p. 291.]

See also the case of Marcos Ascoli (Great Britain v. Portugal), 18 Br. & For. 
St. Paps. (1830-31) 70-73, 76-80, 77, 83-87, 89-101, 104-110, 107 (claimant
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Henry Watt and Charles Park} two British engineers, were placed 
in prison when the Cagliari, a Sardinian steamer, was seized in 1857 35 
by the Neapolitan authorities and were refused permission to see the 
British Consul for a period of nearly five months. The British 
Government took the position that—
as these persons are said to have been actually employed on board the steamer 
Cagliariy when that vessel was engaged in landing a revolutionary party on the 
Neapolitan coast, Her Majesty’s Government do not claim to withdraw them 
from the fair operation of the Neapolitan law; but at the same time Her Majesty’s 
Government are entitled to demand that they shall have a fair and public trial, 
with proper legal assistance to prepare their defence, their legal adviser being 
chosen not by the Government which accuses them, but by the Consular Agent 
of their own Government; and unless there be any positive and publicly-known 
regulation which precludes prisoners confined before trial on such a charge as 
that brought against these men (of which charge the British Consular Agent 
ought to have a copy), from communicating with their Consul, then and in such 
case Her Majesty’s Government have a right to insist upon the British Consular 
Agent having free access to the prisoners, for the purpose of supplying their wants, 
and providing for their defence on their trial, which ought not to be unnecessarily 
delayed.86

Joseph A. Farrell, a citizen of the United States, was arrested in 
Mexico on November 11, 1910 on a charge of attempting to commit 

murder, of carrying prohibited weapons, and of being 
Where no inter- an accomplice in the murder of one Calvillo. On 
right of defense February 16, 1911 he was sentenced by the court of 

first instance to ten years’ imprisonment as an ac
complice in the murder of Calvillo. He appealed to the Supreme 
Court of the State of Zacatecas, and on April 4 of the same year 
that Court acquitted him of all the charges that had been preferred 
against him. The Government of the United States presented a 
claim on his behalf in the amount of $10,000 on account of his alleged 
unlawful arrest and harsh and severe treatment by Mexico to the 
General Claims Commission, United States and Mexico, established * 36
Footnote 34—Continued.
confined in 1828 in a secret dungeon in Portugal for thirty-four days, “a longer 
time than ever, in the most aggravated cases, is allowed by the Laws of Portugal”; 
damages paid at the rate of $8 a day); and the cases of Bell and Sterlingy antey 
p. 289 (where the claimants, British subjects, were imprisoned in 1873 and were 
without the assistance of interpreters as required by article 32 of the Codigo de 
Enjuiciamiento Penal of Peru; indemnity not insisted upon, since the proceedings 
in the last two trials seemed to be regular).

35 48 Br. & For. St. Paps. (1857-58) 326-557, 450, 513.
36 The Earl of Clarendon to Acting Consul Lewis J. Bar bar, October 8, 1857, 

ibid. 345, 346.
The demand of the British Government on May 25, 1858 for the payment of 

£3,000 by the Government of Naples within ten days, on account of the wrongful 
arrest of the claimants while on a Sardinian vessel and their long and cruel im
prisonment, was acquiesced in, after threat of reprisals, by the payment of that 
amount on June 8, 1858. {Ibid. 532, 538, 552. See po$ty p. 345.)
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under the convention of September 8, 1923.37 The Agency of the 
United States predicated the liability of Mexico on three grounds, 
the third being “ because he [the claimant] was held incomumcado 
for a period of twenty days”.38

Commissioner Fern&ndez MacGregor, in disallowing the claim, in 
an opinion for the Commission, stated with respect to this contention 
that:

Finally, the charge against the respondent Government with relation to the 
holding of the claimant incomumcado for twenty days, must likewise be considered 
as not sustained. The American Agency even asserted that that [sic] the 
Mexican law which permitted incomunicacidn for such a long period “is below the 
required standards with respect to the treatment to be accorded to aliens subjected 
to prosecution”, insisting that prolonged incomunicacidn deprives the accused of 
the right of defense.

The Commission is not prepared to state that a law which permits the inco
municacidn of an accused in a manner implying neither cruelty nor interference 
with the right of defense, is in violation of international law. The incomunicacidn 
permitted by the Code of Criminal Procedure of Zacatecas, (Article 340) must 
take place in such a manner as not to prevent the giving to the person so held all 
the assistance compatible with the object of that measure; the person held 
incomumcado may speak to other persons or communicate with them in writing, 
in the discretion of the Judge, provided that the conversation takes place in the 
presence of this official or that the letters be sent through him unsealed. Under 
these conditions, and if it does not totally prevent the accused from having an 
attorney to defend him, incomunicacidn does not imply a violation of international 
law. In the instant case the incomunicacidn suffered by the claimant took place 
in accordance with the law during the first days of the proceedings, from Novem
ber 11, to December 1, 1910. It is of record that the accused was able to defend 
himself fully from the beginning to the end of the proceedings, and that finally, 
by virtue of that defense, he was acquitted. There is, therefore, no cause for 
responsibility chargeable to the Mexican Government, on this ground.39

87 Opinions of the Commissioners (1931) 157, docket 282.
38 Ibid. 159.
39 Ibid. 160-161. See also the following cases:

Patrick Shields (United States v. Chile). Claimant, an Irish seaman on 
the United States steamer Keweenaw, was arrested in 1891, while on leave 
in Valparaiso, because of drunkenness, was detained in jail for several days 
without process of law, was forced to sweep the streets on three different 
days and to do other labor in the horse sheds, was brutally beaten, and was 
not allowed to see his consul. In all, he was detained nine days and twenty 
hours. He was never given a hearing or charged with any crime or mis
demeanor. On May 24, 1897 Secretary of State Sherman and the Chilean 
Minister, Mr. Gana, signed an agreement at Washington, providing that the 
Government of Chile should pay to the heirs of Shields the sum of $3,500. 
(1891 For. Rel. 217, 221, 238, 256, 272, 345; 1892 For. Rel. 66; 3 Moore's 
Arb. 2557-2559.)

Robert R. Ross (United States v. Panama). Claimant was arrested in 1914, 
was detained about twenty hours, was refused bail, was not permitted to get 
in communication with any acquaintance or American official, was imprisoned 
under “most unwholesome surroundings”, and when brought to trial was 
denied the privilege of summoning witnesses for his defense. He was 
fined 15 pesos on account of having insulted a sentinel at a police station.
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Likewise, in the case of Jacob Kaiser (United States v. Mexico), 
decided on October 15, 1928, indemnity was denied by the same 
Commission. This was a claim for $15,000, presented by the United 
States on behalf of an American who alleged that he was deprived of 
his liberty without justification on February 4, 1911, that he was held 
incomumcado in the prison of the city of Morelia, Michoac&n, Mexico, 
for a period of five days and later in the penitentiary of Mexico City 
for seventy-four days, and that he was finally released on bail under 
obligation not to leave Mexico City.40 He claimed that his treatment 
during the entire period was harsh and “that no judicial procedure 
was carried out against him”. Commissioner Fernandez MacGregor, 
speaking for the Commission in this case, stated that—

The charge that Kaiser was held incomumcado during the entire period of his 
confinement is based on the following salient facts: During his detention in 
Morelia he wrote several letters, which were intercepted and held for the purpose 
of being added to the record; two friends of the claimant tried to see him in 
Mexico City at the Sixth Ward Police station and for three weeks they were 
unable to see him. Counsel for Mexico alleged that every defendant, according 
to Mexican law, may be held incomumcado for 72 hours and during that time his 
correspondence may be held; Kaiser’s letters which appear in the record were 
written in Morelia during that period. The foregoing involves no violation of 
either Mexican or international law.41

In the case of Daniel Dillon (United States v. Mexico), decided by 
the same Commission on October 3, 1928, the claimant, an American 
citizen, sought $15,000 on account of unlawful detention for a period
Prolon ed deten ^een days in June 1916 and on account of mal- 
tion incomumcado treatment during that period.42 The claimant had 
without informa- directed the press publicity of the Carranza govern- 
tionastoc arges menj. -m Washington, D. C., and late in 1915 he went
first to Veracruz and afterward to Mexico City as an employee of 
the Mexican Government. During several months he acted as press 
cable censor in Mexico City. In the spring of 1916, however, his 
connection with the Mexican Government came to an end.

During the early part of June 1916 the claimant was arrested by 
two Mexican Federal officers. He was brought to the Federal Depart
ment of Gobernacibn and placed in a small outhouse bordering the 
patio in the rear of the main building. After about three days’ deten
tion there, he was taken to the penitentiary on the outskirts of Mexico 
City, and he alleged that there he was placed in a small cell with scant
Footnote 39—Continued.

The United States asked that the sum of $1,000 indemnity be paid by 
the Government of Panama on his behalf on the ground that he had suffered 
a denial of justice. This sum was paid on March 6,1917. (MS. Department 
of State, file no. 419.11R73.)

40 Opinions of the Commissioners (1929) 80, docket 1166.
41 Ibid. 85.
42 Ibid. 61, docket 614.
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light and poor ventilation, that the floor of the cell was filthy, and that 
the sanitary installations had long since been out of order. After 
about twelve days of imprisonment in that cell he was taken to a small 
room on the top floor of the Municipal Palace, and the next day he 
was released.

Dr. Sindballe, the Presiding Commissioner, stated for the Commis
sion that:

According to the affidavit of the claimant, and no evidence to the contrary hav
ing been produced, it is to be assumed that during all the time of his detention the 
claimant was kept incommunicado, i. e., without being allowed to communicate 
with anybody, and that no information was given him concerning the purpose of 
his arrest and detention. He alleges that he had no bed nor bed clothing, and that 
the food served him was insufficient and bad.

With regard to the question of mistreatment the Commission holds that there 
is not sufficient evidence to show that the rooms in which the claimant was de
tained were below such a minimum standard as is required by international law. 
Also the evidence regarding the food served him and the lack of bed and bed 
clothing is scanty. The long period of detention, however, and the keeping of the 
claimant incommunicado and uninformed about the purpose of his detention, con
stitute in the opinion of the Commission a maltreatment and a hardship unwar
ranted by the purpose of the arrest and amounting to such a degree as to make 
The United Mexican States responsible under international law. And it is found 
that the sum in which an award should be made, can be properly fixed at $2500, 
U. S. currency, without interest.43

In the Carlos Scott case, presented to the Spanish Treaty Claims 
Commission established in the United States under the act of March 2, 
1901, as amended, damages in the sum of $50,000 were claimed by 
Scott, an American citizen, on account of arrest and imprisonment by 
the Spanish authorities in Cuba.44 The claimant had been arrested 
on February 9, 1897, under proper suspicion, on the charge of aiding 
Twelve days the Cuban insurgents and was discharged from 
incomumcado prison on March 20th of the same year. Immediately 
excessive after his arrest he was placed in confinement inco-
municado and required to remain there for more than twelve days, 
after which his case was transferred from the military to the civil 
tribunal. The Commission made an award of $5,000 in favor of the 
claimant apparently for the reason that he was detained incomuni- 
cado longer than he should have been.
Incomumcado; .A claim on behalf of Morse P. Scott, an American 
“outrageous citizen, was presented by the United States to Nica- 
treatment ragua on account of the treatment accorded Scott
when he was arrested and detained, without trial, in or near San Juan 
del Norte, Nicaragua, for sixty-nine days (from February 21 to 
May 1, 1917) and was later imprisoned and kept incomunicado at

43 Ibid. 62-63.
44 Brown’s Final Report (1910) 67, docket 328.



that place for thirteen days. The claimant was accused of having 
withheld $3.25 from a native in his employment, an amount which 
the claimant thought the native had stolen. The cell in which Scott 
was confined was unfit for human habitation, being without sanitary 
equipment; he was not furnished with food or drink; and when he 
became ill he was not given medical attention. During his imprison
ment he contracted a severe case of neuritis. There was no trial; 
instead, there was merely an executive inquiry.

The claim, based largely on the outrageous treatment suffered, was 
presented for $12,733.43, of which $2,733.43 was for actual expenses, 
including medical care. In 1922 the Nicaraguan Government offered 
$5,000 in settlement of the claim, an amount which was accepted and 
paid.45
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RECOVERABLE DAMAGES

It is only where the original arrest was unwarranted, or where the 
arrest was warranted but a denial of justice was sustained or the 
treatment accorded the claimant was not conformable to the standard 
generally recognized by the family of nations as reasonable, that there 
is an international wrong. In these circumstances damages are 
ordinarily recoverable.

Unwarranted Arrest

Thomas J. Culliton, an American citizen, was arrested on January 
4, 1886 and imprisoned by the Acting Prefect of Col6n, Panama, 

without judicial process and in the absence of an alle
gation of a violation of law, simply because Culliton’s 
conduct was alleged by the officer to be in disrespect 
of his authority. The Prefect had sent a letter to 
Culliton demanding certain property belonging to 

men formerly in the employment of the dredging company of which 
Culliton was treasurer. Culliton wrote a note at the bottom of this 
letter to the effect that he had no property belonging to these men 
and that if they had any it must be in the hand's of the captain of the 
dredge. Culliton was released after approximately five hours’ deten
tion in the common jail. A claim on his behalf was presented in 1894 
by the Government of the United States to the Government of 
Colombia for the sum of $25,000, as requested by the claimant.46 * 48

46 MS. Department of State, file no. 417.11Sco 8.
48 Minister Jacob to Secretary of State Bayard, February 23, 1886 and enclos

ures (ms. Department of State, 39 Despatches, Colombia, no. 9); May 17, 1886 
and enclosures (ibid. no. 33). Secretary of State Sherman to the Attorney Gen
eral, May 5, 1897 and enclosures (ibid. 217 Domestic Letters 631).

Unwarranted 
arrest; no actual 
pecuniary loss, 
mental suffering, 
etc.
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The Colombian Government, in a note dated February 25, 1897, 
insisted:

First. That Culliton’s case is not one which carries a right to pecuniary indem
nity. His imprisonment lasting only five hours, neither his property interests 
nor his health could have been damaged. His only suffering was of a mental 
character, which can not be appreciated and satisfied in money. The treaty 
between this country and Colombia (see article 13), while it guarantees to citizens 
of the United States in Colombia the same protection as that which is given to 
natives, does not guarantee indemnity for treatment such as Culliton suffered.

Second. That as a general principle of international law, governments are not 
responsible for trifling injuries inflicted by government agents, but the national 
responsibility ceases as soon as the proceeding of the offending functionary has 
been condemned and necessary measures taken to prevent a repetition of the 
abuse.47

The Department of State requested the opinion of the Department 
of Justice on the two points mentioned in the Colombian note.48 
Mr. John K. Richards, Solicitor General of the Department of 
Justice, replied on February 7, 1898, in part, as follows:

The seventh article of the treaty between this country and Colombia stipulates 
that “it shall be wholly free for all merchants, . . . and other citizens of both 
countries, to manage . . . their own business in all the ports and places subject 
to the jurisdiction of each other,” while, in the eleventh article, “both contracting 
parties promise and engage formally to give their special protection to the persons 
and property of the citizens of each other, of all occupations, who may be in the 
territories subject to the jurisdiction of one or the other.”

Under this treaty it was wholly free for Culliton, as a citizen of the United 
States, to manage his own business in the town and port of Colon, and he was 
guaranteed special protection by the Government of Colombia to his person and 
property while there. Nevertheless, an officer of the Government of Colombia, 
in flagrant disregard of these guaranties, arrested Culliton without cause, dragged 
him from his business, thrust him into a common jail and kept him there, in the 
company of common criminals, for five hours, until forced by the American consul 
and an American admiral to release him. And now it is contended that Culliton 
suffered no injury which can be measured in money. Perhaps not adequately so 
measured; but he suffered damages which, under our laws and the laws of civilized 
countries are compensated in money. The loss of time, the absence from business, 
the personal humiliation, the bodily and mental suffering, resulting from a 
wrongful arrest and imprisonment, are grounds for compensatory damages. The 
precise amount required to make the wronged citizen whole is determined in a 
suit at law by a jury, and in this case must be fixed through negotiations.49

47 22 Op. Att. Gen. (1900) 32, 34.
43 This is a departure from the procedure ordinarily followed in settling inter

national claims. The general practice, a sound one, is for the Department of 
State to determine such questions without calling upon the Attorney General for 
advice. In the letter of May 5, 1897, asking the advice of the Attorney General, 
Secretary of State Sherman said:

These objections are matters of law, upon which I especially desire the 
benefit of your opinion before expressing my own views or permitting them 
to take the form of conclusions. [MS. Department of State, 217 Domestic
Letters 631, 638]........................................................................................

49 22 Op. Att. Gen. (1900) 34-35.
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The second objection of the Colombian Government turns upon the use of the 

word “trifling.” To term the injuries “trifling” is to beg the question. If they 
were “trifling,” this Government would not present a claim based upon them. 
No government entitled to respect regards as “trifling” the wanton arrest and 
imprisonment of its citizens upon the whim of a foreign functionary. A money 
indemnification for such an outrage is the usual reparation demanded and received. 
(2|Phill. Int. Law, 4; Bluntschli Droit Int., art. 380.)50 * 52 53 * *

For his authority, it may be noticed in passing, Mr. Richards relied 
on but two local-law cases in addition to the treatise writers referred 
to in the quotation.

Colombia, nevertheless, persisted in declining to pay an indemnity 
in this case.61

In the case of Josi Vicente Brito (United States v. Spain), A. Bar
tholdi, Umpire of the Spanish Claims Commission established under 
an agreement between the United States and Spain of February 
11-12, 1871, held that “the arrest of the claimant in the city of 
Havana having been effected in violation of the stipulations of treaty, 
Arrest in viola and health having been injured by imprisonment,
tion of treaty; he has a right to recover damages to the amount of 
impairment of $600, with interest at 6 per cent, a year, since the 

e 1 12th of February, 1869, to this day”.62
A claim was presented by the United States to Venezuela on behalf 

of John E. Wheelock, an American citizen, who on September 13, 
1879 was arrested by a civil officer of the Venezuelan Government, a 
negro, at the instance of an Italian, who alleged that Wheelock had 

stolen $1,200 from him.63 The official title of the 
cai^forPSr^le °flicer was that of “commissary”, combining in one 

person the dual functions of a magistrate and police 
constable. Torturous and barbarous methods were used by this 
officer to wring a confession from Wheelock, who denied guilt. The 
officer committed him to jail, where he remained for three days before 
an investigation was made of his case. He was brought before the 
district judge, who honorably acquitted and discharged him, with the 
personal assurance that “there was nothing whatever found against

50 Ibid. 36.
61 The Colombian Minister of Foreign Affairs informed the Charg6 d’Affaires 

of the United States, Jacob Sleeper, in substance that Colombia “would not 
pay the indemnity unless compelled by force to do so”. The Department of 
State took the position in 1899 that “the case is not of a character that would 
warrant such an extreme measure as the resort to military execution to compel 
the payment of an indemnity”. (Secretary of State Hay to Messrs. Copp and 
Luckett, June 6, 1899, ms. Department of State, 237 Domestic Letters 385.)

52 Ibid. Record, Decisions, unpaged, docket 23.
53 1880 For. Rel. 1028, 1031, 1037, 1039, 1041; 1883 For. Rel. 896, 900, 902,

906, 907, 908, 933; 1884 For. Rel. 575, 576, 583, 592, 593, 597, 599, 602, 607,
608, 609; 1885 For. Rel. 930, 932, 933, 934, 936-939.
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him, not even grounds for a suspicion of the offense with which he 
had been charged”.

Representations were made immediately to the Government of 
Venezuela by the Government of the United States for the prosecu
tion of Sotillo, the commissary, and for “some adequate reparation” 
to be paid to the claimant. After several years’ delay the apprehen
sion of Sotillo was decreed by the tribunal of instruction, and a 
warrant was issued for the seizure of Sotillo’s property, but in the 
meantime Sotillo had escaped. The United States alleged a denial of 
justice in the first hearings, wherein there was repeated failure to 
order the arrest of Sotillo and delay. Although the United States 
did not ask a specific sum as reparation at the outset, the final cor
respondence indicates that the Department of State requested an 
indemnity of $10,000, although Wheelock had asked $50,000. Vene
zuela proposed a settlement of $2,000, and finally $5,000. The 
Venezuelan Minister, Mr. A. M. Soteldo, at length offered (on April 
2, 1885) to pay $1,000 in excess of his instructions, i.e. $5,000, and 
it was ultimately agreed to settle the matter by the payment by 
Venezuela of $6,000 in the currency of the United States, without 
interest. At the time of the settlement Venezuela made the state
ment that she did not waive her right to insist that legal remedies 
should be exhausted before claims could be presented against her.

In the case of Marcos Ascoli, a British subject, who was arrested 
and imprisoned on September 14, 1828 by Portuguese authorities, 

. on the charge of advocating political freemasonry,
detention^01* and condemned to exile, the British Government 

took the position that the charge against Ascoli was 
so trifling as not to justify his detention under any circumstances. 
Ascoli was not allowed to communicate with visitors during the first 
month of his imprisonment. He was released from prison on January 
13, 1829. Great Britain demanded that an indemnity at the rate of 
$8 a day should be paid by Portugal for Ascoli’s prolonged and illegal 
detention (in a secret dungeon for thirty-four days), and such an 
indemnity was paid.54

In January 1888 the Costa Rica Packet, a British whaling ship com
manded by John Bolton Carpenter, master, a naturalized British 
subject, was in the course of a whaling expedition to the north of 
the Island of Boeroe.55 On January 24, 1888 there was sighted from 
the Costa Rica Packet what was found to be a derelict prauw (a 64

6418 Br. & For. St. Paps. (1830-31) 70-73, 76-80, 83-87, 89-101, 104-110.
» 89 Br. & For. St. Paps. (1896-97) 1181-1287.



native Malayan boat) of about a ton burden. Ten cases of gin, three 
cases of brandy, and one tin of kerosene oil were 

Lack of reason- found aboard, and, with the exception of a small 
arrest^md deten- amount of spirits secreted by members of the crew, 
tion the spirits and the prauw were cast overboard as of

no value. Great Britain later alleged that the find
ing of the prauw and the salvage of its contents and the subsequent 
throwing of them overboard occurred on the high seas and outside 
Netherland territorial waters.

In 1890-91 the Costa Rica Packet was again fitted out for a whaling 
cruise with Captain Carpenter again in command. On November 
1, 1891 the ship arrived and anchored at Ternate, in the Netherland 
Indies, having entered that port for the purpose of procuring fresh 
provisions. Carpenter was arrested the next morning, but he could 
get no information of the nature of the charge against him except 
that the order for his arrest came from Macassar. Carpenter learned 
from a friend, however, that it was believed the cause of his arrest 
was the picking up of the derelict prauw on January 24, 1888. He 
determined that three of his officers who had been on the Costa Rica 
Packet in 1888 should accompany him to Macassar. On the evening 
of November 6, 1891 Carpenter, who had been in jail since his arrest, 
was placed in the custody of a sheriff on a steamer bound for Macassar,
1,000 miles distant. He arrived at Macassar on November 16, 1891 
and was placed in jail, after having been subjected, he alleged, to 
“public and gross indignities”. He alleged mistreatment on the 
voyage, and a refusal of bail on the part of the Netherland author
ities; he also alleged that his health was permanently affected by 
the imprisonment.

On November 28, 1891, twelve days after Carpenter’s arrival at 
Macassar, the magistrate at that place moved the Court of Justice 
to decide that there was no ground for bringing Carpenter to trial 
and that he should be set at liberty on the ground that the inter
rogatories showed that at the time the goods were taken out of the 
prauw and appropriated the vessel was more than three miles from 
the coast. On this application Carpenter was set at liberty on the 
same day by virtue of an order of the Court of Justice.

By a convention of May 16, 1895, the British Government and 
the Government of the Netherlands agreed to arbitrate their differ
ences growing out of the detention in the Netherland Indies of 
Captain Carpenter of the ship Costa Rica Packet, of Sydney, New 
South Wales. That convention contained the provision (art. VI) 
that if the facts were found by the Arbitrator to be well founded—
the Arbitrator shall fix the amount of indemnity due by the Netherland Govern
ment on account of the injuries sustained by the master of the Costa Rica Packet 
personally, as well as on account of the injuries which shall have been established 
as having been sustained by the officers, the crew, and the owners of the said
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vessel as the necessary consequence of the preventive detention of the master. 
Without prejudice to the obligation devolving on the plaintiff Party of establishing 
the injuries sustained, the Arbitrator may, if he thinks well, invite each Govern
ment to appoint a commercial expert to assist him in the said capacity to fix 
the amount of the indemnity.66

His Majesty the Emperor of Russia, at the request of the con
tracting parties, appointed F. de Martens of Russia, as Arbitrator. 
Great Britain asserted that Carpenter would not have been arrested 
had the Netherland authorities exercised reasonable care and that, 
even if they had some ground for the belief that the vessel was within 
territorial waters, the procedure was wrongful, considering the 
captain's rank. F. de Martens found that there was no reasonable 
cause for the arrest and detention of Carpenter and that the mode 
of detention was also improper.67 His award rendered at St. Peters
burg on February 13/25, 1897 was as follows:68

66 87 Br. & For. St. Paps. (1894^95) 21, 23; 89 Br. & For. St. Paps. 1182.
57 The indemnities which the British Government claimed that the owners, 

masters, and crew were respectively entitled to were as follows:
(a.) The crew: Each should receive a sum proportioned to his rateable 

share of the anticipated profits of the voyage less advances (viz., 19,822Z. 
7s. Id.), such profits being arrived at as follows—

£ s. d.
Estimated value of “catch” during the voyage . . .23, 400 0 0
Deduct expenses (3,577Z. 12s. lid., less advances

826Z. 12s. 5d.), say ..............................................2,751 _0 _6
Profits............................................................. 20, 648 19 6
Deduct advances.......................................... 826 12 5

19,822 ~7 ~T
Note.—The crew among them would have got approximately one half 

of the profits less the captain’s share, i. e.f roughly, the crew would 
have received 8,000Z.

(6.) The owners should receive—
(a.) Loss on the sale of vessel—

Value of vessel at commencement of the £ s. d.
voyage.........................................................  3,588 10 0

Amount realized at sale (including sundries
sold, 145Z. 4s. Id.)........................................ 1, 395 _4 1

Loss on sale of vessel...................................... 2, 193 5 11
*(&.) Loss of share of profits, viz., one-half of 20,648Z.

19s. 6d., say........................................................... 10, 324 0 0
*(c.) Amount of expenses (including advances, 826Z.

12s. 5d.)............................................................. 3,577 12 11
16,094 18 10

*Note.—The owners have lost both their share of the profits and also 
the expenses which would, if the adventure had proceeded to its 
proper termination, been recouped to them out of the proceeds of 
the catch.

[Footnote continued on p. 313.] 58
58 Footnote on p. 313. .........................................
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The Costa Rica By virtue of the high functions of Arbiter conferred upon 
BrRaiii^16^ me> Martens, Privy Councillor, Permanent Member of
Netherlands) the Council of the Ministry of Foreign Affairs of Russia, and 

Professor emeritus, by supreme order of my august Master, 
His Majesty the Emperor Nicholas II of All the Russias, in accordance 
with the Convention of May 16, 1895 concluded between the Government 
of Her Majesty the Queen of Great Britain and Ireland, Empress of the 
Indies, and the Government of Her Majesty the Queen of the Netherlands, with 
respect to the dispute that has arisen between the two Governments because of 
the detention of Mr. Carpenter, master of the Australian whaler Costa Rica 
Packet;

Having duly examined and thoroughly considered the documents submitted 
by both parties, concerning the indemnity claimed by the Government of Her 
Britannic Majesty from the Royal Government of the Netherlands for the 
benefit of Captain Carpenter and for the benefit of the officers, the crew and the 
owners of the ship Costa Rica Packet;

Being animated by a sincere wish to respond to the great honor which has been 
bestowed upon me by an impartial and scrupulous decision and

Taking into consideration the principles of international law applicable to the 
dispute which has arisen between the two High Governments involved in the case, 
in order to fix the amount of the indemnity due from the Government of the 
Netherlands because of the damage suffered by Captain Carpenter of the Costa 
Rica Packet personally, as well as the damages which may have been proved to 
have been suffered by the officers, the crew and the owners of the said vessel as 
unavoidable consequences of the imprisonment of Mr. Carpenter;

I pronounce the following arbitral decision:
Considering that the right of sovereignty of a State over the territorial waters 

is determined by the range of a cannon, starting from low-water mark;
As, on the high seas, even merchant vessels constitute detached portions of the 

territory of the State whose flag they carry, and, in consequence, are amenable 
only to the authorities of their respective countries for acts committed on the 
high seas;

As the State has not only the right but also the duty of protecting and defend
ing, by all the means authorized by international law, its nationals abroad, when 
they are subject to arbitrary prosecution or injuries committed to their detriment;

As the sovereignty of the State and the independence of its judicial or adminis
trative authorities could not prevail to the extent of arbitrarily suppressing the 
legal security which should be guaranteed both to foreigners and to natives in 
the territory of every civilized country; * 1 2 3
Footnote 57—Continued.

(c.) Captain Carpenter should receive— £ s. d.
1. Loss of share of profits, say...................................... 2, 000 0 0
2. Expenses incurred in his defence and travelling ex

penses, say............................................................. 500 0 0
3. A sum calculated as compensation for the arrest and

imprisonment, the indignities, mental pain, and 
anxiety suffered, the loss and injury to his reputa
tion, health, and credit, loss of time, &c., say . . 5, 000 0 0

Total............................................................. 7, 500 0 0
[Ibid. 1209-1210.]

58^(p. 312) Ibid. 1284-1286, translation.
On March 3, 1897 the Government of the Netherlands paid the sum of £11,082 

7s. 6d. to the British Government in settlement of this case (ibid. 1286). 
114297—37-------21
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Whereas the prauw floating abandoned on the sea and picked up in January 
1888 by Mr. Carpenter, master of the Costa Rica Packet, was undeniably seized 
by him outside the territorial waters of the Dutch Indies;

As the appropriation of the cargo of the said prauw by Mr. Carpenter, having 
taken place on the high seas, came under the jurisdiction only of the English 
courts, but by no means of the Dutch courts;

As even the identity of the derelict mentioned above and the prauw lost by 
Mr. Frieser has not been proved by any means;

As the authorities of the Dutch Indies, who arrested Mr. Carpenter in Novem
ber 1891, accusing him of an act committed in 1888, outside the territorial waters 
of the Dutch Indies, spontaneously renounced the prosecution of the accused, by 
the Order of the Council of Justice of Macassar of November 28,1891, and thereby 
irrefutably proved the illegality of his detention, as well as that of his transporta
tion from Ternate to Macassar by force;

As all the documents and papers produced prove the lack of real grounds for 
the arrest of Mr. Carpenter and confirm the latter’s right to an indemnity for the 
injuries which he suffered;

As the treatment inflicted upon Mr. Carpenter in the Macassar jail does not 
appear justified with respect to a subject of a civilized country who is under 
arrest before trial and as, in consequence, this treatment entitles him to proper 
indemnification;

Whereas the unjustified detention of Captain Carpenter caused him to lose the 
best part of the whaling season;

Whereas, on the other hand, Mr. Carpenter should have been able, when he 
was released, to return on board the vessel Costa Rica Packet not later than in 

. January 1892, and as no conclusive proof has been produced
Damages might ^ establish the necessity for him to leave his vesselliftv 6 been **reduced at ^e P01^ Ternate without a master until April 1892, or

to sell it at a low price;
As the owners or the master of a vessel are obliged to provide for replacing him 

in case of any accident happening to the master, the first officer of the Costa Rica 
Packet should have been capable of taking over the command and carrying on 
the whaling business;

And as the damages suffered by the owners of the ship Costa Rica Packet and 
by the officers and the crew in consequence of the detention of Mr. Carpenter 
are not solely the unavoidable consequences of this detention under arrest;

Whereas, as far as the indemnity to be paid to Captain Carpenter, and to the 
officers, the crew, and the owners of the ship Costa Rica Packet is concerned, the 
documents submitted and in particular the expert examination conducted at 
Brussels, do not furnish the necessary data for fixing the amount, and as by 
allowing Captain Carpenter the sum of 3,150 pounds, the officers and crew the 
sum of 1,600 pounds, and the owners of the ship Costa Rica Packet the sum of 3,800 
pounds, a sufficient indemnity will be allowed them:

For these reasons:
I declare the Government of Her Majesty the Queen of the Netherlands re

sponsible, and, in consequence, I fix the indemnity to be paid as:
3,150 pounds in all to Captain Carpenter;
1,600 pounds in all to the officers and crew;
3,800 pounds in all to the owners of the vessel Costa Rica Packet;

With interest on all damages at the rate of 5 per cent per annum, from Novem
ber 2, 1891, the date of the illegal arrest of Captain Carpenter, and I set the costs



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 315
at the sum of 250 pounds in all, to be charged against the Government of Her 
Majesty the Queen of the Netherlands.59

In the case of George W. Morton (United States v. Mexico),60 
presented to the Commission established under the convention of

59 In the following other cases the arrest, detention, or imprisonment was illegal:
Bark Emily Banning, Nautilus Submarine Fishing Co., owners (United 

States v. Mexico), and Martha E. Thatcher, widow of Captain Anthony 
Thatcher (United States v. Mexico), Commission under the convention of 
July 4, 1868, dockets 136 and 137, ms. Department of State (unjustifiable 
arrest and detention of the captain and crew of the Emily Banning, a ship 
in distress, which interrupted but did not necessarily break up the voyage; 
$2,000 allowed the owners, $500 allowed each of the engineers, $200 allowed 
each of the seamen of the bark who were subjected to great suffering after 
the detention, and $1,500 allowed the widow of the captain, account being 
taken of the extent to which the captain was to blame for his losses).

Moses Moke (United States v. Mexico), the same Commission, docket 342, 
ibid. (twenty-four hours’ imprisonment for nonpayment of a forced loan, 
$500 allowed on this item of the claim).

John Carmody (Great Britain v. United States), American and British 
Claims Commission under arts. XII et seq. of the treaty of May 8, 1871, 
Hale’s Report (1874) 67, docket 85 (claimant arrested through a mistake 
growing out of a confusion in names, detained five or six weeks, claimed 
$100,000 damages, allowed $500).

William Patrick (Great Britain v. United States), the same Commission, 
ibid. 68, docket 97 (claimant arrested on account of false and erroneous 
information, illegally confined sixteen or seventeen days, claimed $100,000 
damages, allowed $5,160).

Mauricio Levek (United States v. Chile), arbitrated under the convention 
signed on May 24, 1897, Perry’s Report (1901), unpaged, docket 41 (claimant 
dragged from bed by soldiers when arrested, detained twenty-two days and 
dismissed without explanation, $5,000 allowed).

Domingo Maria Battistini [Ballistini] (France v. Venezuela), French- 
Venezuelan Claims Commission of 1902, Ralston’s Report (1906) 459, 460 
(25,000 bolivares recognized by the Venezuelan Commissioner to be due for 
the “offense and the injuries which the arbitrary order of detention of the 
judge caused him”).

Liugi Simone Tagliaferro (Italy v. Venezuela), Italian-Venezuelan Mixed 
Claims Commission of 1903, Ralston’s Report (1904) 764 (arrested and 
imprisoned for a period not exceeding forty days for the nonpayment of 
an illegal exaction, 5,000 bolivares allowed).

Joseph D. Knotts (United States v. Mexico), Commission under the 
convention of September 8, 1923 between the United States and Mexico, 
Opinions of the Commissioners (1929) 312, docket 113 (arrest for a day, 
contrary to Mexican law, because of failure to pay taxes; no great hardship 
suffered; $300 allowed on a claim for $10,000).

60 Docket 446; ms. Department of State.
The claim was allowed, however, by the Umpire, who said: “ He was imprisoned 

for forty three days and claims so unreasonable a sum that the umpire felt dis
posed simply to dismiss this item but he found that the Mexican Commissioner 
proposes to allow claimant $10 a day for the loss of time during the imprisonment. 
This would make $430, not deducting Sundays. ” This sum was accordingly



316 CHAPTEB II

July 4, 1868 between the United States and Mexico, Umpire Lieber 
stated that:

Morton lived in a border State which was greatly disturbed by threatening 
inroads of lawless bands from the United States or otherwise, real or supposed, 
and some suspicion having fallen on Morton, he was arrested, kept imprisoned 
for forty three days, declared innocent, and allowed to pursue his business . . .

It is urged, in favour of his claim for the imprisonment, that he was arrested 
on mere and unfounded suspicion. As to the unfoundedness of the suspicion we 
No duty to pass have no means to inquire, nor any duty to do so. That was 
on basis for the affair of the Mexican government; and, far the greater
suspicion number of arrests in law are made on suspicion and for the very
purpose of ascertaining the tenableness or untenableness of the suspicion; nor is 
imprisonment on suspicion, followed by a declaration of the unfoundedness of the 
suspicion, what the law calls False Imprisonment.

In the case of William T. Way (United States v. Mexico),* 61 a claim 
was made for damages for the murder of an American citizen, Clarence 
Way, a half-brother of the claimant, who was killed while being 
arrested under a void warrant issued by an alcade in the State of 
Sinaloa. Commissioner Nielsen, speaking for the General Claims 
Commission established under the convention of September 8, 1923, 
said:

However, there are certain other broad principles with respect to personal 
Circumstances rights which appear applicable to the instant case. These 
attending arrest: principles are recognized by the laws of Mexico, the laws of
void warrant, etc. the United States and under the laws of civilized countries 
generally, and also under international law. There must be some ground for 
depriving a person of his liberty. He is entitled to be informed of the charge 
against him if he is arrested on a warrant. Gross mistreatment in connection 
with arrest and imprisonment is not tolerated, and it has been condemned by 
international tribunals. It seems scarcely to be necessary to say that guarantees 
of this nature were violated when the Alcade who, as it appears from the decision 
of the Sinaloa court, had authority to issue proper warrants, issued a void warrant 
as the court held, a warrant stating no charge, and directed the execution of that 
so-called warrant by armed men who killed a cultured and inoffensive man, who 
evidently had sought to avoid trouble with the Alcade. For this tragic violation 
of personal rights secured by Mexican law and by international law, it is proper 
to award an indemnity in favor of the claimants. The sum of $8,000.00 may be 
awarded in the light of precedents which it is proper to consider in connection 
with the instant case.62
Footnote 60—Continued.
allowed on account of his imprisonment. (Ibid.) The claimant was also 
reimbursed in the amount of $1,000 for certain property losses alleged to have 
been sustained in consequence of his arrest for which he had claimed $20,728. 
He was also awarded the amount of a forced loan, with interest, which amounted 
to $1,891.75.

61 Opinions of the Commissioners (1929) 94, docket 2362. The claim was made 
on behalf of William T. Wayy individually, and as guardian of the estate of John 
M. Way, Jr.j the latter being a brother of the deceased.

62 Ibid. 106.
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The sum of $8,000 was awarded for “ this tragic violation of personal 
rights”, which seemingly included not only the killing, but also the 
manner in which it occurred, i.e. the attempted arrest of Way under an 
illegal warrant issued by a person in authority.63

In the case of Francis W. Rice (United States v. Mexico), the 
. claimant, an American Consul, was arrested by ten

attendin^arrest Mexican soldiers and kept illegally in prison for three 
unwarranted; days without specific charges being made against 
municate charges h*111-64 * 66 Umpire Lieber of the Commission established 

under the 1868 convention between the United 
States and Mexico, in allowing $4,000 in this case, stated that—

The Mexican judge kept Rice for more than sixty hours (that is to say for 
three days and nights) allowed by the Mexican Constitution of 1824, on suspicion 
alone. To this it is replied that Rice’s act[s] were “public and notorious, multi
farious and proved”, and did not require any specified charge of offences, but it 
will be observed that “notorious and public acts”, though they be notorious, 
form no substitute for that habeas-corpus principle . . . which among other 
requisites demands a statement of the reason of the arrest, issued by lawful 
authority.05

Unwarranted Arrest and Ill-Treatment

John Magee, Her Britannic Majesty’s Vice Consul at San Jose, 
Guatemala, was arrested on April 24, 1874 by a guard of soldiers and 
taken before Gonzalez, the commandant of the port of San Jos6

63 In the following cases the arrest or detention was unwarranted, and the 
claimant was arrested without a proper warrant having been issued:

Emile Liiders (Germany v. Haiti), V Revue gtntrale de droit international 
(1898) 103 (police came upon Liider’s property without a regular warrant 
signed by an examining magistrate [juge d’instruction] in accordance with the 
code of “criminal instruction” in force in Haiti and detained Liiders for at 
least a month; $30,000 paid by Haiti, a German warship having been sent).

L. J. Kalklosch (United States v. Mexico), Commission under the conven
tion of September 8, 1923, Opinions of the Commissioners (1929) 126, 129, 
docket 708 (claimant arrested “without a warrant and without any 
cause”, imprisoned seven days, claimed $12,500, allowed $300).

04 Docket 7; ms. Department of State; 4 Moore’s Arb. 3248.
66 See also the case of Mauricio Levek (United States v. Chile), Perry’s Report 

(1901), unpaged, docket 41 (imprisoned twenty-two days without official notifica
tion of the reason for his arrest, allowed $5,000).
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who had ordered the arrest. Magee had refused to appear voluntarily 
before the commandant because he had a sore foot 

Unwarranted and because, as he alleged, his position as British 
&lianceordi ^ce Consul exempted him from appearing.66 Gon- 
nary standards zalez struck Magee several times in the face and
of treatment stated that he would give him five hundred lashes on

that day and would shoot him on the following day.67 
This was about 12 o’clock noon.

Gonzalez, who was evidently drunk and crazed with revenge, had 
Magee flogged. He was given two hundred and ten lashes. Mr. Ed
win James, American Consular Agent at San Jose, interceded in 
behalf of Magee on the morning of the second day, when the soldiers 
were formed and about to flog Magee a second time. Magee’s 
life was spared and he was released on condition of a money payment 
and a promise by James of protection of Gonzalez on the S.S. Arizona. 
Gonzalez, in attempting to board the vessel, was fired on by parties 
on the Arizona and, later, was arrested on shore by Guatemalan 
officers.

As soon as the Government of Guatemala was informed of the 
outrage, it acted promptly to secure the release of Magee and later 
to secure the arrest and punishment of his assailants. It sent a 
garrison to San Jos6 to effect the arrest of the assailants, gave strict 
orders to frontier authorities to prevent their escape, requested 
the American Minister not to allow Gonzalez to take refuge on the 
Arizona, a request which was granted promptly (April 25, 1874), 
apologized to Mr. Schofield, the Charg6 d’Affaires of Her Britannic 
Majesty in Central America, through the Senor Soto, the Guatemalan 
Minister of Foreign Relations,68 and promptly prosecuted the assailant 
and his accomplice, Bulnes, in the Guatemalan courts. The cases 
were first tried by the Council of War of the Army of Guatemala,69 
then by the Supreme Court of War,70 and finally by the Supreme 
Court of Justice.71 Gonzalez was sentenced by the latter court to 
close confinement in the old fortress of San Felipe and to be forever 
prohibited from holding any government office of honor, trust, or 
profit; and it was ordered that he be “ destituted of his rank.” Bulnes, 
who prepared the sticks for the lashing and who may have instigated 
the proceedings, was sentenced to imprisonment for three years and 
deprived of the right to hold any government office of honor, trust, 
or profit.72

66 1874 For. Rel. 159.
67 Ibid. 154,155,160, 168, 171, 175, 177, 182, 566; 1875 For. Rel., pt. I, p. 128.
es 1874 For. Rel. 161, 162.
69 Ibid. 175.
70 Ibid. 177-178.
71 Ibid. 182.
72 Ibid...................................................................................



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 319

Magee renounced any claim to indemnity and stated that he did 
not wish his Government to make such a claim.73 It appears from 
the correspondence, however, that prior to the decision of the courts 
Great Britain had, on May 1, 1874, asked an indemnity.74 * The 
American Minister to the Central American States, Mr. Williamson, 
stated that “The British Charge having decided that the foregoing 
sentences were unsatisfactory, demanded, under special instruction, 
that the government of Guatemala should pay $50,000, and that a 
salute of twenty-one guns should be fired to the British flag at San 
Jose” amidst appropriate ceremonies.76 The salute of twenty-one 
guns was given with proper ceremony, and the Guatemalan Govern
ment paid an indemnity of $50,000.76

73 Ibid. 156.
74 Ibid. 162.
73 Ibid. 182.
76 1875 For. Rel., pt. I, pp. 128-129.
Other cases where the arrest, detention, or imprisonment was unwarranted 

and where the treatment of the claimant was not of such a standard as to meet 
the requirements of the family of nations, are:

Francis Rose (United States v. Mexico), Commission established under 
the convention of July 4, 1868, docket 344; ms. Department of State; 
4 Moore’s Arb. 3413, 3421 ($500 Mexican gold allowed on account of the 
method employed by the authorities in collecting “a forced loan” by 
arrest, detention for about one day, and threats).

Melvin B. Lander (United States v. Mexico), the same Commission, 
docket 603, ms. Department of State (no reason for arrest and imprison
ment, claimant suffering from chills and fever and taken out of bed at time 
of arrest, put on a horse, taken nine miles and imprisoned ten or more hours, 
money taken from him, $1,000 Mexican gold allowed).

A. F. Lanfranco (United States v. Mexico), the same Commission, docket 
781, ibid, (imprisoned for several days illegally and unjustifiably, arrested 
by mistake, name not mentioned in order for arrest, property lost, marched 
ten miles apparently under threat of death, allowed $5,000 Mexican gold 
on account of the illegal arrest, the treatment suffered, and the losses 
incurred).

Heirs of Jean Maninat (France v. Venezuela), French-Venezuelan Claims 
Commission of 1902, Ralston’s Report (1906) 44, 69, 75-76, 80, docket 3 
(Maninat imprisoned without justifying reasons by the military, wounded 
in the cheek by a subordinate officer in the presence of a commanding 
general, subsequently died from the wounds; failure to punish the guilty; 
100,000 francs allowed a sister of the deceased).

L. J. Kalklosch (United States v. Mexico), Commission under the con
vention of September 8, 1923, Opinions of the Commissioners (1929) 126, 
docket 708 (seven days’ detention without warrant and without cause, 
claimant fifty-eight years of age and suffering at the time of detention 
from paralysis, alleged that he was not allowed to procure proper clothing 
from his nearby home, was marched a long distance, was compelled to sleep 
on a cement floor, was mistreated, and was humiliated; claimed $12,500; 
allowed $300).

George L. Macmanus (United States v. Mexico), Commission under the 
1868 convention, docket 488, ms. Department of State (claim made for 
$50,000 for two hours’ unwarranted imprisonment in consequence of the
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of Charles W. Torrey (United States v. Venezuela), 
claimed in the amount of $10,000 for the “unjust 
arrest”, on May 3, 1876, of Torrey, a citizen of the 
United States, at the port of La Guaira and for 
personal ill-treatment in that connection.* 77 He was 
arrested as he was about to take leave by steamer and 

detained in a common jail for four hours, when he was released through 
the intervention of the American Consul. President Guzman Blanco 
ordered both his release and an apology by the chief of police. The 
United States and Venezuelan Claims Commission, Jose de Jesus 
Padl, Venezuelan Commissioner, and William E. Bainbridge, Ameri
can Commissioner, concurring, awarded the claimant $250 United 
States gold “regarding the compensation to be given in this case as 
limited to reparation for the personal inconvenience and discomfort 
suffered by the claimant during his brief detention.”78

The Mary Reed, a British ship, arrived at Cape Haytien on August 
8, 1894. On the eighteenth of that month the master and two of the 
crew were arrested on a charge of smuggling. They were tried on 

October 25, but no witnesses were called; the court, 
relying, it would seem, on the customs documents 
showing that the articles alleged to have been smug
gled had been duly declared and on a letter from the 
chief financial administrator of the district stating 

that the customs officials had taken due cognizance of the articles in 
question three days before the men were arrested, acquitted the 
prisoners. An appeal was lodged against the decision. The grounds 
of the appeal do not appear, nor is it clear that the appeal was ever 
heard. The men were released on January 30, 1895, after having 
been in prison 166 days.

In the meantime the remaining members of the crew, being unable 
to manage the schooner and having no resources, had returned home, 
and the vessel had gone to the bottom of the sea.

The master and the two members of the crew who were arrested 
stated that they were confined in a cell twelve feet square, absolutely 
unprovided with any sanitary arrangements, and that there were 
frequently as many as twenty-two other prisoners in it. There were
Footnote 76—Continued.

claimant’s failure to pay a forced loan; Umpire Thornton allowed $500, 
stating that claimant’s “credit or reputation could not have been damaged 
by an arrest on grounds which were notorious and did not bring with them 
any disgrace” and that there was no proof that the claimant’s health suf
fered from this short imprisonment).

77 United States and Venezuelan Claims Commission under the protocol of 
February 17, 1903, Morris’ Report (1904) 330-331, docket 24.

78 Ibid. 331.

Arrest possibly 
warranted; pro
longed detention; 
conditions offen
sive

In the case 
damages were
Unjust arrest; 
personal incon
venience and 
discomfort
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neither beds nor bedding. They were constantly short of water and 
had to rely on the kindness of friends for their food. Medical assist
ance was refused although the two seamen suffered from fever, and 
the master from fever, diarrhea, and dysentery. The cell was 
described by other persons as “extremely close and filthy”, as a 
“miserable dirty place”, and one of the persons in question stated 
that he would not go back to see the men on account of the vermin.79 
The British Government claimed from the Government of Haiti com
pensation for the owners of the vessel, the master, and the two 
members of the crew; and the claim was admitted and paid by that 
Government.80

Again, Joseph Bolles and John Christian, citizens of the United 
States, temporarily domiciled at Monterey, California, were, with 
some sixty or seventy other foreigners, forcibly seized and imprisoned 

in 1840 by order of the Governor of California, upon 
Arrest unwar- the pretext that they had attempted to excite an 
treatment insurrection. The Commissioners, Messrs. Evans,

Smith, and Paine, of the Board formed under the 
terms of the act of Congress of March 3, 1849 to settle claims of 
citizens of the United States against Mexico, stated in their opinion 
that:

. . . The prisoners were placed on board a Mexican vesse land carried to 
Santa Barbara, where they were confined about ten days. They were then sent 
to San Bias where they were again confined as close prisoners. From the latter 
place they were sent to Tepic, where they were brought to trial before a Mexican 
tribunal, by which they were fully acquitted and discharged.

During the whole time of their imprisonment they were treated with extreme 
harshness and cruelty, and frequently refused the means of subsistence for several 
days together. From this inhuman and barbarous treatment many of the 
prisoners would doubtless have perished, but for the charitable interposition of 
strangers, who furnished them with food, and by other means mitigated their 
sufferings.

The claimants upon their return to Monterey, after their acquittal, found the 
little property which they had left confiscated by order of the Governor, and they 
were left without any means of subsistence.

The seizure and imprisonment of the men appears to have been wholly without 
cause, as there was not the slightest evidence to shew that they had taken any 
part in the political disturbances of the country. It was a wanton act of arbi
trary power, without even the color of law to justify or excuse it, and could 
have been prompted only by unfounded suspicions or a hatred of foreigners.

In the opinion of the Board, the claims . . . are valid, and the same are 
allowed accordingly.81

Awards for losses of property, including interest, were made in favor 
of Bolles for $2,821.25 and in favor of Christian for $1,374.50. 
Awards were also made in certain other cases growing out of the

79 89 Br. & For. St. Paps. (1896-97) 1268.
80 Ibid. 1252. The precise amount of the claim as made or paid does not 

appear.
81 Opinion of Commissioners, December 4, 1850, ms. Department of State.
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same incident for losses of property. It appeared that the Mexican 
Government at the time of the prisoners' release had offered an in
demnity for their imprisonment, amounting in some cases to $250 
and in others to $300 or $400. With the exception of one Isaac 
Graham, the prisoners accepted the indemnity offered, reserving their 
right to claim for their losses of property. Graham was “shot at 
and wounded, cut with a sword, and in various ways treated with 
exceeding cruelty and indignity. He was possessed of considerable 
property and was doing a profitable business as a distiller, and sus
tained great loss in consequence of his long absence." The Commis
sioners made an award in his favor in the amount of $38,125, plus 
interest, for personal injuries and loss of property.82

Dennis Gahagany a citizen of the United States, was the agent at 
Tabasco, Mexico, of Aaron Leggett, a merchant of New York. In 
Arrest unwar- 1832 he was arrested in the interior of Mexico. He 
ranted; harsh was soon released, but upon returning to Tabasco he 
treatment wag again and subjected to considerable
harsh treatment. The principal cause of this ill-treatment seems to 
have been that he gave advice looking to the rescue from the hands 
of the Mexicans of Mr. Leggett's vessel that had been seized by them 
and impressed into service in a political contest. The American 
Commissioners appointed pursuant to the convention between the 
United States and Mexico of April 11, 1839 said:

. . . Neither in the papers accompanying his [Gahagan's] memorial, nor in the 
voluminous documents of Leggett's case, can we discover the slightest pretence 
or provocation for the outrages inflicted upon him. His conduct was in all 
respects legal, circumspect, and respectful to the public authorities, and to 
individuals; yet, he was imprisoned by both parties, loaded with irons, thrown 
into the most loathsome dungeons, kept from starvation while there, by the 
charity of his countrymen, his assassination attempted, his health, by a wanton 
exposure in a sickly climate and season, destroyed, and his mind for a time be
came partially alienated in consequence of his severe mental and bodily sufferings. 
No particular cause for this barbarous treatment has ever been assigned, though 
sought for at the time, by the sufferer, and his friends—none has since been 
alleged.83

The American Commissioners would have awarded the sum of 
$10,000 “for imprisonment, barbarous treatment, loss of health and 
sufferings in consequence thereof", and $6,000 “for loss of his employ
ment, and expenses resulting therefrom." The Mexican Commis
sioners having contested the claim, the Umpire, Baron Koenne, on 
February 23, 1842, decided “in the name of His Majesty the King of 
Prussia" that an indemnity of “12,000 dollars (twelve thousand 
dollars) as well as 42 dollars . . . for cost of translation" be allowed.84

82 4 Moore's Arb. 3242-3243.
83 “ Additional remarks on the claim of Dennis Gahagan " by the American 

Commissioners, undated, ms. Department of State.
84 Opinion of the Umpire, translation, ibid.
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Warranted Arrest rut Illegal Procedure

Commissioner Findlay stated in the case of Seth Driggs (United 
States v. Venezuela), a case presented to the Mixed Claims Commis
sion established under the convention of December 5, 1885 between 
the United States and Venezuela, that:

The greatest criminal brought to the bar of justice is entitled to be tried accord
ing to the law of the land, not because he is deserving of any special sympathy 
or consideration, but because of the respect due to the law itself.

In that case the Commission felt that although Driggs, who had 
Arrest warranted- been imprisoned for two years, was guilty of the 
local law not charges brought against him of false personation
followed and perjury alleged attempt to secure ex
parte testimony with a view to securing the payment of a debt originat
ing in 1829, the evidence of which had been lost, he was entitled to be 
tried as the law of Venezuela provided and that the record seemed to 
show that, in some particulars at least, this was not done. Mr. Find
lay, Third Commissioner, further stated that—
although we believe him guilty we can not say that he was not the victitn of a 
wrong for which reclamation should be made. What, then, shall be the measure 
of damage? The old Commission in this case allowed Driggs $100,000, fifteen 
per cent., or $15,000 of which has been paid by Venezuela, and with interest to 
date would amount to more than double that sum. This, we think, under all 
the peculiar circumstances of this case, is a sufficient allowance by way of indem
nity for the wrong she committed in not trying a guilty man and convicting him 
according to principles and methods of procedure established by their own laws; 
and as this sum has been paid, we will dismiss the petition and reject the claims.85

Because of the large amount involved in the case of Charles Adrian 
Van BoJckelen (United States v. Haiti), a case wherein a citizen of the 
4 . , ,, United States had been arrested and imprisoned in
legal; prolonged Haiti for debt from March 6, 1884 to May 27, 
detention contrary 1885, it may be well to consider this case at some 
t0treaty length.86

Van Bokkelen was imprisoned for fourteen months and twenty-two 
days, under a Haitian law which permitted the imprisonment of 
debtors, upon default in the payment of a judgment rendered against 
him, February 15, 1883, for $3,496.86 in favor of Messrs. Toplitz &

85 Opinions Delivered by the Commissioners in the Principal Cases (1890) 361, 
378, 379, docket 10.

Driggs was tried, contrary to Venezuelan law, without a specification of the 
day on which the alleged crime was committed; unsworn certificates of two 
justices of the peace were admitted in evidence against him; and, in the second 
trial there was only one witness to each offense charged, whereas, under the law, 
there should have been two witnesses to each offense.

85 1884 For. Rel. 306, 307, 320, 329, 330, 335; 1885 For. Rel. 477, 478, 481,
482, 490, 492, 494, 497, 498, 499, 507, 512, 513, 517, 521, 522, 529, 531, 534, 537, 
542, 547, 548; 1888 For. Rel. 984, 985, 987, 988, 1007.
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Company of New York. Judgments against him were also procured 
by certain others of his creditors. Subsequently, Van Bokkelen 
undertook to make a judicial assignment of all his property in favor 
of his creditors, as was provided for Haitian debtors under Haitian 
law. A provision existed in the civil code of Haiti discriminating 
against foreigners, les etrangers, in this respect, and the civil tribunal 
disallowed Van Bokkelen this right. Van Bokkelen claimed that 
articles VI and IX of the treaty of 1864 placed him on the some footing 
as Haitians in this respect.87

For a part of the time during which Van Bokkelen was imprisoned 
he was permitted to remain in a military hospital and at home.

After his arrest because of the nonpayment of the judgment and his 
incarceration in a prison really not fit for the confinement of a debtor, 
with felons, lunatics, and amidst filth,88 Van Bokkelen instituted 
proceedings in the civil tribunal where it was decided that the impris
onment was not legal for the reason that Mr. Archin, the lawyer of 
Toplitz & Company, in ordering the arrest and imprisonment, had 
done so without the special authority required by the law of Haiti.89 
Thereafter, Van Bokkelen was confined in prison upon the recommen
dation, as the Haitian law phrases it, of his other creditors.90

The Department of State protested against Van Bokkelen’s arrest 
in the first instance and against his subsequent confinement,91 and 
asked for his immediate trial or release.92 American Minister Langs
ton was able to secure his transfer from the first prison to a military 
hospital on account of his feeble and failing health.93 At the end of 
nine or ten months Van Bokkelen asked an indemnity of at least 
$50,000 for his injuries and the insult to him.94 He stated that his 
“credit and business” had been “ruined (also my health), which 
cannot be paid by $100,000 ”.95

Minister Langston, in a note of January 19, 1885, to Mr. St. Victor, 
Haitian Minister of Foreign Relations,96 stated that Van Bokkelen 
was—
detained in confinement, deprived of his liberty, upon a decision of your civil 
tribunal, which is without foundation in law, as declared in the opinion of your 
learned secretary of state of public justice, already communicated to you, and by 
you communicated to me, solely upon the apparent indisposition and inactivity 
of your court of cassation, to which appeal was taken many months ago, and by

87 1884 For. Rel. 308.
ss Ibid. 306.
80 Ibid. 308.
90 Ibid.
91 1885 For. Rel. 478.
92 Ibid. 478, 483.
93 1884 For. Rel. 308.
94 1885 For. Rel. 479-480.
95 Ibid. 494.................................................................................................
9« Ibid. 491.



which action ought to have been taken without unreasonable delay, annulling the 
decision of the under court and relieving Mr. Van Bokkelen of bodily restraint [by 
granting him the rights granted by the law construed in the light of the 
treaty] . . .

During the week of February 26, 1885 the Court of Cassation de
cided that the demand for the right of assignment was not in conflict 
with the treaty.97 On April 29, 1885 the Government of Haiti sus
tained the decision of the Court of Cassation and returned Van 
Bokkelen (ill and declining, i.e. enfeebled and threatened with tuber
culosis) to the common jail,98 and on May 27, 1885, after fourteen 
months and twenty-two days,99 he was released.100

Secretary of State Bayard took the position that despite the 
technical objections which had been raised the proceedings were 
regular up to a certain point, i.e. the time when Van Bokkelen should 
have been allowed to assign for the benefit of his creditors.101 Van 
Bokkelen, who died on November 1, 1885 while the claim was still 
unsettled, had asked $500 a day from the date of the demand for his 
release by the American Minister and $200 a day for the other days 
of the detention.102 Minister Thompson presented a claim against 
Haiti for $113,600 on account this illegal detention.103

A protocol of arbitration between the United States and Haiti for 
the settlement of the case was signed on May 24, 1888. Mr. Alexan
der P. Morse, of the District of Columbia, was selected as “referee”.104 
He held in his award of December 4, 1888 that the imprisonment 
of Van Bokkelen was “in derogation of the rights to which he was 
entitled . . . under . . . the treaty . . . ; second, that the record 
of the case . . . fails to disclose any extentuating circumstances or 
sufficient justification for the harsh treatment and protracted im
prisonment of Van Bokkelen”, and awarded the sum of $60,000 to be 
paid to the United States by Haiti.105

In the brief on “The Question of Damages”,106 submitted by Messrs. 
Kennedy and Niles, counsel for the claimant, items of injury were in
dicated which it was submitted should be considered by the Referee 
in determining the amount to be awarded. These items, in brief, 
were “the denial of justice”, “the unlawful invasion of personal 
liberty”, loss of “opportunity to retrieve his [business] losses”, and 
loss of “credit and standing in the community”* Counsel also asked

97 Ibid. 497, 498, 499.
98 Ibid. 512.
99 Ibid. 538.

100 Ibid. 521.
101 Ibid. 529.
102 Ibid. 539, 542.
103 Ibid. 542-543.
104 1888 For. Rel. 984-986; I Malloy 935.
105 1888 For. Rel. 1007, 1036.
108 Brief of Argument in Support of the Claim, dated August 8,1888, pp. 32-35.
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that Van Bokkelen’s state of health, “an aggravation rather than a 
mitigation of the injury ”, the “condition of the jail”, and the “mental 
horror and anguish”, be considered.

It is interesting to note that only one case—a local-law case decided 
in the District of Columbia—was presented for the guidance of the 
local arbitrator. Counsel, in skillfully dwelling upon that one case, 
stated that:

In all free communities personal liberty is sacred. The men who sit on juries 
are apt to visit its invasion with extravagant penalties. A famous case of false 
imprisonment was tried several years ago in this District. Congress through its 
Speaker ordered a witness into custody. He was as well-housed and entertained 
as he would have been at a first-rate hotel. But he was wrongfully held—he was 
not his own man—and one jury after another gave him verdicts for thirty-five 
days luxurious imprisonment which the courts felt obliged to set aside as excessive. 
The first verdict was $100,000, the second $60,000, and the third $37,500. Finally 
the court said that if he would file a remittitur of $17,500 of the last verdict, he 
might have judgment for $20,000 (Thompson vs. Kilbourn, McArth. and Mackay, 
p. 401).

A learned and interesting review of the subject of damages for false imprison
ment is to be found in Mr. Justice Cox's opinion in that case. Kilbourn recovered 
about $600 a day for his detention. But there could scarcely be a more marked 
contrast between conditions of imprisonment than Kilbourn’s and Van Bokkelen's. 
For each day of his imprisonment Van Bokkelen demanded, before he died, less 
than one-half of what Kilbourn received for each day of his imprisonment. We 
think that Van Bokkelen's demands in view of his sufferings and losses were 
reasonable. This, however, is a matter entirely in the discretion of the Arbitrator.

But there is another aspect of this case which should not escape attention. It 
is noticed by all writers who treat of reclamations made by one nation against 
another for injuries done to individual citizens. In such cases the injured citizen 
is not to be regarded simply as a private person, but as a member of the body 
politic, and an injury to him is an injury to the nation to which he belongs. And 
it is for the national as well as the private wrong that the Government of the 
United States claims redress.

Reparation is impossible, but the award should be commensurate with the 
injuries inflicted and large enough not to belittle the principles involved.107

In quoting at length from the brief of counsel it is not intended to 
attach undue importance to it or to the case cited therein, but rather 
to call attention to the ingenious manner in which the argument was 
advanced. It may explain, in part at least, the liberality of the 
award, which, despite the aggravating circumstances, appears to 
have struck the high-water mark in awards for cases of this character.

In the case of R. Harwood, where a British subject was arrested in 
Vienna in December 1852 and had his papers subjected to an examina
tion on the ground “of great suspicions of mischievous correspondence 
and obnoxious connexion with certain members of the revolutionary

107 Ibid. 34-35.
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party in England”, no indemnity was paid by Austria.108 The claim- 
Arrest warranted ant was detained for a period of nineteen hours, 
no charge without a specific charge having been preferred
preferred against him. However, a prompt investigation was
made by the Austrian authorities and expressions of disapprobation 
and regret were made for the noncompliance with the stated regula
tions in the matter of the arrest and detention, and the police agent 
who failed in his duty to see that proper food and quarters were 
supplied to the prisoner was severely reprimanded and sentenced to 
ten days’ incarceration. This appears to have been regarded as 
satisfying Austria’s international obligation.

Fieri Dominique, a French national, was arrested without warrant 
in Venezuela on October 8,1896, on the oral order of the civil chief.109 
He was detained in prison for twenty-four hours. Umpire Plumley 
Arrest without French-Venezuelan Claims Commission of
warrant; irreg- 1902, before which the case was arbitrated, stated in 
ularities his Qp^Qjj that ^he arrest was without warrant and
that the subsequent release on the payment of the jail fees without 
intervention of a court or tribunal of any character was “a serious 
assault upon the liberty of the individual and the sacredness of his 
person, . . . wholly unjustifiable, and is the proper subject of indem
nity,” and that “so much of the award as corrects the wrong done the 
claimant by his arbitrary arrest and imprisonment stands solely 
upon the recognized and rightful responsibility of the nation, inter
nationally, for the unlawful and injurious acts of its subordinate 
officials”.110

In 1894 W. H. Argali, Henry Thomas, and Robert Pardee,111 citizens 
of the United States, were arrested in Guatemala for participation in 

the destruction of a building, the title to which may 
Arrest without have been in dispute. They were kept in prison (the 
7du^i^omuni- penitentiary) twelve days “without haying know- 
cado ingly violated any law or having the intention of doing

so” and without having been informed of the charges 
or served with warrants. A bond tendered by the American Minister 
was refused; and a messenger from the Minister, sent in order that 
means might be taken for the proper defense of the prisoners, was 
refused permission to see them.

Argali stated that while under arrest he was struck four blows 
with a rawhide across the back, inflicting great pain, raising welts, 
and disgracing him. Thomas and Pardee, negroes, were his only

i« 44 Br. & For. St. Paps. (1853-54) 236-249.
109 Claim of Fieri Dominique & Co. (France v. Venezuela), Ralston’s Report 

(1906) 185, 201, 205, 207, docket 5.
no Ibid. 203, 207.
m United States v. Guatemala, 1894 For. Rel. 312, 314; 1895 For. Rel., pt. II, 

pp. 771, 772, 773, 774.
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witnesses. The Guatemalan authorities denied Argali’s version of 
the story, offering to furnish proof that Argali had struck the sub
officer who gave him the blows with the lash. These claims were 
settled diplomatically and payments were made by Guatemala as 
follows: $1,000 to Argali, $100 to Thomas, and $100 to Pardee—in 
all $1,200 Guatemalan currency.112

It will be noted that the three claimants were arrested under the 
same circumstances and were detained for the same length of time 
and that the difference in the indemnities paid is to be accounted for 
only by the fact that Argali suffered ill-treatment at the hands of 
the Guatemalan authorities while Thomas and Pardee escaped such 
treatment.

B. E. Chattin, an American citizen, was arrested in Mexico on 
July 9, 1910, on a charge of embezzlement. He was tried in January 
T , ._ . 1911, convicted on February 6, 1911, and sentencedIrregularity m * 7 ** * 7
procedure; failure to two years’ imprisonment.113 He was released from

jail in May or June of 1911 at the time of the Madero
revolution.

to communicate 
charges

112 See also the cases of:
James L. Springer (United States v. Mexico), Commission established 

under the convention of July 4, 1868, docket 359, ms. Department of State 
(arrested under suspicion of being engaged in an illegal voyage, not informed 
of charges, no trial, imprisoned for a period of about sixty-four days; $2,000 
allowed plus costs).

Francis W. Rice (United States v. Mexico), the same Commission, docket
7, ibid., ante, p. 317, footnote 64 (urged in defense that the charges were 
notorious, but no specific charges were brought against the claimant, a 
citizen of the United States; $4,000 allowed on account of three days’ illegal 
imprisonment).

Augustus Jouan (United States v. Mexico), the same Commission, docket 
70, ms. ibid. ($35,000 awarded “for the actual losses”, expenses, and loss of 
time, the “direct consequences of his forced detention” for approximately 
eight months, where claimant’s arrest was “illegal in form”, and where he 
was tried on certain accusations over which Mexican tribunals had no 
jurisdiction, thus prolonging “the proceedings most unjustly”).

Walter H. Faulkner (United States v. Mexico), General Claims Commission 
established under the convention of September 8, 1923, Opinions of the 
Commissioners (1927) 86, docket 47 (American interpreter was seized and 
arrested on September 30, 1915 as he was about to leave Veracruz; he was 
detained until October 4, 1915 without knowledge of the cause of the deten
tion; he was released on October 11 on the ground that there was no sufficient 
charge or suspicion against him; Commission followed the Topaze case 
(Great Britain v. Venezuela) (Ralston’s Report (1904) 329) in estimating 
the amount to be allowed, but increased the amount 50 percent in order to 
take into consideration the change in the value of money since that decision 
was rendered. Thus, they allowed $150 a day for a period of seven days, 
i.e. $1,050.)

1,3 United States v. Mexico, Opinions of the Commissioners (1927) 422, 
docket 41.
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Chattin was arrested because a Mexican brakeman named Ramirez 
stated before the judge that he and Chattin had been engaged in 
defrauding the railroad for which they worked. After this statement 
had been made by Ramirez and denied by Chattin, the judge deter
mined that it was not sufficient proof upon which to detain Chattin, 
but finally convicted him on the statement of two other persons, who 
alleged that they had paid four pesos on the twenty-ninth of June 
to a person on the train whom the judge apparently believed to be 
identified as Chattin. The judge was evidently satisfied that Chattin 
did not deliver the pesos to the railroad company.

Mr. van Vollenhoven, Presiding Commissioner of the Commission 
established under the convention of September 8, 1923 between the 
United States and Mexico, before whom the case was arbitrated, 
said:114

. . . Irregularity of court proceedings is proven with reference to absence of 
proper investigations, insufficiency of confrontations, withholding from the 
accused the opportunity to know all of the charges brought against him, undue 
delay of the proceedings, making the hearings in open court a mere formality, and 
a continued absence of seriousness on the part of the Court. Insufficiency of 
the evidence against Chattin is not convincingly proven; intentional severity 
of the punishment is proven, without its being shown that the explanation 
is to be found in unfairmindedness of the Judge. Mistreatment in prison 
is not proven. Taking into consideration, on the one hand, that this is a case of 
direct governmental responsibility, and, on the other hand, that Chattin, because 
of his escape, has stayed in jail for eleven months instead of for two years, it would 
seem proper to allow in behalf of this claimant damages in the sum of $5,000.00, 
without interest.115

In the case of C. W. Parrish (United States v. Mexico), the claim
ant, an American citizen, was arrested at Guaymas, Sonora, on July 
Arrest warranted; 24> 1910, on a charge of swindling and embezzlement 
undue delay in while employed as passenger conductor on the South- 
proceedings em pacigc Railroad of Mexico.116 He was tried in 
January 1911, convicted on February 6, 1911, and sentenced to two 
years and eight months’ imprisonment. The amount involved was 
18 Mexican pesos. Parrish, like Chattin, was released from jail in 
May or June of 1911, during the Madero revolution. A claim was 
also presented to the General Claims Commission on his behalf in 
the amount of $50,000 on account of his alleged illegal arrest, trial, 
and sentence, and for inhuman treatment while in jail. Mr. van

114 In rendering the opinion in the Chattin case Mr. van Vollenhoven held that 
Chattin had not necessarily forfeited his right to national protection by his 
escape from imprisonment. (Ibid. 423-424.)

115 Ibid. 440.
118 Ibid. 473, docket 43.
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Vollenhoven, in allowing the same amount as he did in the Chattin 
case, ante, said in this case that—

5. It has been alleged that Parrish was illegally turned over to the Judge of a 
neighboring state, Sinaloa, where the alleged felony had not been committed 
and where therefore the Court had no authority to try the case. . . . There 
would seem to be convincing evidence, however, that, if the transfer was illegal, 
this illegality has caused Parrish an essential damage; for during the corre
spondence mentioned in paragraph 3 above, relative to Parrish’s formal imprison
ment, the Judge at Nogales was just as prudent, conscientious and active as 
the Judge at Mazatlan was careless, unconscientious and indifferent regarding a 
man’s freedom.

6. Irregularity in the court proceedings in the case of Parrish is alleged on 
the ten grounds mentioned in paragraph 12 of the opinion in the Chattin case. 
Here applies all of what has been said in paragraphs 6, 7, 8 and 10 of the opinion 
in the Haley case (Docket No. 42), except (a) that in Parrish’s case there does 
not appear one reason for linking up his case with those of his colleagues, nor 
for postponing his trial until the day of Chattin’s, and (b) that during the 
greater part of the court proceedings he had no counsel. It should be pointed 
out emphatically that in Parrish’s case as well there not only was insufficiency 
of preparatory investigations by the Judge, but that after the undecisive and 
unsatisfactory confrontations held on August 15 and 16, 1910, there is no trace 
of any further investigation whatsoever, scanty and deficient though the evi
dence before the Judge was; nor is there a trace of any effort whatsoever to 
shed light on Parrish’s case from the evidence in the cases of the other con
ductors, or on their cases from Parrish’s. The only light the Judge received 
was from dangerous hearsay reported by the general manager of the railroad 
company, who never was confronted with Parrish, and from the very dangerous 
documents submitted by the same manager to the Judge and never disclosed 
to the accused. Undue delay of court proceedings from August 16, 1910, to 
January 27, 1911, is apparent.

9. An illegal arrest of Parrish is not proven. Incompetency of the Judge who 
tried the case is not proven. Irregularity of court proceedings is proven with 
reference to absence of proper investigations, insufficiency of confrontations, 
withholding from the accused the opportunity to know all of the charges brought 
against him, undue delay of the proceedings, making the hearings in open court 
a mere formality, and a continued absence of seriousness on the part of the 
Court. Insufficiency of the evidence against Parrish is not convincingly proven; 
intentional severity of the punishment is proven, without its being shown that 
the explanation is to be found in unfairmindedness of the Judge. Mistreatment 
in prison is not proven. Taking into consideration, on the one hand, that this 
is a case of direct governmental responsibility, and, on. the other hand, that 
Parrish, because of his escape, has stayed in jail for eleven months instead of 
for two years and eight months, it would seem proper to allow in behalf of this 
claimant damages in the sum of $5,000.00, without interest.117

Commissioner Fernandez MacGregor dissented.
A claim against Mexico for $21,500 was likewise presented by the 

United States to the Commission established by the convention of 
September 8, 1923, on behalf of Louis Chazen, a citizen of the United

117 Ibid. 476, 477-478.
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States. Of the amount claimed, $15,000 was for the arrest, unlawful 
Arrest warranted; imprisonment, and ill-treatment alleged to have been 
undue detention received by the claimant at the hands of the Mexi
can authorities.118 Chazen was arrested on December 7, 1921 at 
Matamoros on a charge of smuggling merchandise 119 and was re
leased on bail December 16, 1921. He alleged that he was kept in 
jail for eighteen days incomunicado, without a hearing or trial, that 
the judge at Matamoros refused to hear the case, and that the 
officials then transferred it to Nuevo Laredo, Mexico, where the 
judge directed the discharge of the claimant from custody. Com
missioner Fernandez MacGregor, in delivering the opinion for the 
Commission, stated:

The contention that Chazen was held in detention by the administrative 
authorities for a period of time longer than that permitted by Mexican law for 
the delivery of an accused to the judicial authorities, is fully supported by the 
evidence.

It is alleged that Article 16 of the Constitution of 1917, provides that a person 
arrested in flagrante delicto, or by authorities other than judicial or by private 
persons, must be placed immediately at the disposition of the judicial authorities. 
It is also alleged that Article 547 of the Customs Law provides that the Collector 
of Customs, in the case of a violation of the said law, must render a decision 
within 48 hours. Reference is also made to Article 133 of the Federal Code of 
Criminal Procedure which provides that the authorities who effect the arrest of 
an accused must immediately give notice thereof to the Judge having jurisdiction. 
Without passing upon the pertinency of the aforementioned references the Com
mission finds a more clearly defined disposition of the Political Constitution of 
the United Mexican States which may be applicable to the case. This is Article 
107, Section XII, Paragraph 3:

Any official or agent thereof who, having made an arrest does not place 
the prisoner at the disposition of the Judge, within the following 24 hours 
shall himself be turned over to the proper authority.

Now Chazen was detained on December 7, 1921; the customs authorities should 
have placed him at the disposition of the Judge of First Instance of Tamaulipas 
on the 8th of December at the latest, but as they did not do so until the 13th, 
Chazen was unlawfully detained, according to Mexican law, for 5 days. This 
certainly resulted in an injury to him for the reason that as he obtained his lib
erty on bail three days after being placed at the disposition of the Judge, he 
would have been released 5 days earlier had he been turned over to the Judge 
on the day following his arrest.

International law sets no time limit for the detention of an accused before 
being formally remitted to the Judicial Authorities; each case must be consid
ered on its merits bearing in mind the lofty principle of respect for the personal

118 Ibid. (1931) 20, docket 18.
119 See, also, the case of Abel H. Halsted (frequently spelled Halstead) (United 

States v. Mexico), Commission established under the convention of July 4, 1868, 
docket 18, ms. Department of State (claimant 11 legally arrested and kept legally 
in prison for a couple of weeks” because of being in Mexico without a passport, 
but he was imprisoned, instead, for about four months; $1,500 allowed on account 
of such illegal imprisonment and $100 allowed as costs by Umpire Lieber).
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liberty of the individual. The Commission sees no excuse for the delay in placing 
Chazen at the disposition of the Judge as the Customs administrative proceedings 
against Chazen would not have suffered had the accused, immediately following 
his arrest, been placed at the disposition of the Judge who was to preside at his 
trial on a charge of smuggling, since in this event the Customs Authorities would 
have been able to continue to question him and to proceed with the investigation 
of the case. The Commission is of the opinion that with regard to the 5 days 
in excess of the legal period of detention, Chazen is entitled to an award.120

The Commission made an award on behalf of Chazen in the amount 
of $500 “in view of the nature of the imprisonment”.

Thomas S. Andrews, an American citizen, was arrested in Mexico 
under suspicion of having been involved in the filibustering expedi
tion of Zerman, by reason of his having chartered to Zerman the 
. A , whaling vessel Rebecca Adams, of which he, Andrews,Arrest wfirrflDtGd. * ^ ' 7 '
detention unnec-* was captain. Andrews was arrested and imprisoned
tracted Pr°~ from November 17, 1855 until January 1857. There 

was jprima facie evidence that the Rebecca Adams 
formed a part of the expedition, and Umpire Thornton, of the Com
mission established under the convention of July 4, 1868 between 
the United States and Mexico, before which the claim was arbitrated, 
stated that the—
Mexican Authorities were therefore justified in seizing and detaining her 
together with the Captain and crew.

But these Authorities should, in the opinion of the Umpire, have investigated 
the circumstances of the case without delay, and have released the Vessel, Cap
tain and crew, and for this purpose the term of three months from the date of 
the seizure of the Vessel would have been sufficient.121
The Umpire allowed Captain Andrews $2,000 “for the ill-treatment 
suffered and loss of time.”

In the case of Frederick Mevs (United States v. Haiti), a highly 
respected citizen of the United States had been arrested by the au
thorities of Port-au-Prince, Haiti, on November 12, 1892 on the 
alleged ground of his having been engaged in smuggling. He was 
arrested, as the Haitians said, en flagrant delit, while carrying two 
small packages of cottons from the customs house where he had 
Arrest warranted; previously left them.122 The Government of Haiti 
failure to examine alleged that as the claimant had been taken en fla- 
promptly grant delit, the constitutional protections regarding
arrest were not applicable.123 The United States urged that the 
charge was plainly groundless and the result of anti-foreign senti
ment. The Haitian law required an examination of a person so 
arrested within twenty-four hours. This was not done until Decem

120 Opinions of the Commissioners (1931) 25-26, docket 18.
121 Docket 216; ms. Department of State. Andrews was also awarded $4,500 

and interest on other items of the claims.
122 1893 For. Rel. 355-382.
™ Ibid. 375............................................................................................



ber 1, 1892, although frequent protests were made by officials of the 
United States. He was declared wholly guiltless and was released 
by the court on that date.

Mevs asked $1,000 a day for his illegal imprisonment of twenty 
days, stating that “My affairs have suffered through this incalcu
lably, and the stigma on my standing, private and commercially, is 
unimaginable.” 124

The Government of Haiti at first refused to pay any indemnity. 
The American Minister, Mr. Durham, asked $20,000 on his behalf, 
stating that the Government of the United States would waive any 
claim for the expenses of the war vessel that stood by during the 
settlement. On March 3, 1893 the President of Haiti offered $6,000 
in settlement of the claim,125 and this amount was accepted by the 
United States.126

Julio Romano Santos, a naturalized citizen of the United States 
who after his naturalization had resided two years in his native 
country, Ecuador, was arrested on December 9, 1884 by the author- 
Arrest warranted; ^es country, on suspicion of having aided a
detention with- revolutionary movement and of having hidden a 
out regular trial jarge quantity of arms and ammunition in his house.127 
Under Ecuadoran law Santos could not have been detained for more 
than three days without being brought to trial. On January 31, 
1885 he stated in a letter written to the American Vice Consul 
General that he had been in jail more than fifty days without trial. 
While Santos was under military arrest the Ecuadoran authorities 
refused to release him unless he paid a war tax of $30,000, and they 
refused to give him a trial.128 He declined to pay this amount.

The Government of Ecuador insisted that Santos was an Ecua
doran;129 the Government of the United States, on the other hand, 
pointed out that the presumption of loss of American citizenship by 
residence in the native country was rebuttable (a right also stipulated 
in the treaty between the two countries)130 and that there was ample

124 Ibid. 359, 363.
125 Ibid. 372, 379.
126 Ibid. 379.
Subsequently, Haiti offered $5,000 gold, which the United States declined to 

accept. (Ibid. 380.) Haiti then offered 6,000 gourdes, a reduction of 13 percent, 
with exchange very uncertain. This offer was likewise declined, the Government 
of the United States standing on the original offer and acceptance of $6,000. 
(Ibid. 380-381.) The amount of $6,000 United States currency was paid on 
April 12, 1893. (Ibid. 381-382.)

127 Julio Romano Santos (United States v. Ecuador), 1886 For. Rel. 224-297; 
1896 For. Rel. 103-110.

128 1886 For. Rel. 234, 235, 245.
129 Ibid. 224.
180 Ibid. 251-252.
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evidence that Santos intended to return to the United States and 
retain his American citizenship.131 On January 28, 1885, the Govern
ment of the United States demanded the immediate release of Santos, 
unless positive proof of his guilt existed.132

The discussions were transferred to Washington, where Minister 
Flores of Ecuador had been summoned from Spain to adjust the 
case (May 14, 1885).133 Senor Flores was informed by Secretary of 
State Bayard that the demand of the United States Government was 
“simply for the immediate open and impartial trial of Mr. Santos 
on distinctly formulated charges, with all the guaranties of pro
cedure and defense accorded by the treaty to American citizens 
accused of crime in Ecuador; or, in default of such trial, his release 
from custody.”134 135 Senor Flores urged that Santos had “actually 
been convicted by due process of law”, and could only be released by 
executive clemency in the manner prescribed by law.136 It appeared 
to Secretary of State Bayard that instead of an “actual conviction” 
advices from Guayaquil pointed to a “dilatory and unsatisfactory 
preliminary examination before a committing magistrate (ensumario) 
without accordance of the treaty-rights to which an American 
citizen under such process would be entitled.” 136 The Minister from 
Ecuador suggested that the matter be arbitrated.137 On May 15, 
1885, Senor Flores agreed with Secretary Bayard to request the 
Government of Ecuador to allow Santos to leave Ecuador by the 
next steamer, reserving all questions of citizenship.138 Santos was 
not released, however. Secretary Bayard pointed out on June 17, 
1885 that if the May 15th agreement failed, and if it was found that 
Santos’ rights as a citizen of the United States had been disregarded, 
“it would be entirely in order and consonant with international usage 
and precedent in such matters to regard continued delay in recog
nizing Mr. Santos’s just rights as increasing the responsibility which 
this Government might ultimately be constrained to attach to that 
of Ecuador.”139

Meanwhile, the S.S. Wachusett was ordered to Ecuador on a mission 
of “peace and good will, to the end of exerting the moral influence of 
the flag toward a discreet and mutually honorable solution, and in the 
event of Mr. Santos being released, to afford him the means of re
turning to the country of his allegiance and domicile”. “The purpose

Ibid. 235-237, 249-257.
132 Ibid. 230-231.
is* Ibid. 262.
13* Ibid. 263.
135 Ibid. 265.
136 Ibid.
137 Ibid. 264, 288.
138 Ibid. 263.
130 Ibid. 266..........................................................................................



of her presence”, it was stated, was “not to be deemed minatory; and 
resort to force is not competently within the scope of her commander’s 
agency”. However, it was stated that if all form of redress “thus 
temporarily but earnestly solicited, be unhappily denied, it is the 
constitutional prerogative of Congress to decide and declare what 
further action shall be taken”.140 On July 22, 1885 Santos was re
leased under the terms of an amnesty bill.141

Thereafter, Senor Flores took the position that if Santos was an 
American citizen he had violated the neutrality laws of his adopted 
country and it would be hard to comprehend how he could invoke 
the protection of that Government against his native country.142

By an agreement known as the Mahany-Vazquez Convention con
cluded at Quito on February 28, 1893, the claim of Julio R. Santos 
was submitted to arbitration. The Ecuadoran Government, how
ever, hoped to have the case settled by agreement between Santos and 
the Government of Ecuador. Minister Tillman of the United States 
insisted that any such settlement must first be presented to the Arbi
trator, Mr. Alfred St. John, British Consul at Callao (having been 
accepted by him, it would then be final and binding upon any govern
ment that might subsequently come into power in Ecuador); also 
that the amount thus found to be due should be paid to the Govern
ment of the United States.143 Secretary of State Olney pointed out 
that our Government could not join with the Government of Ecuador 
in dictating to the Arbitrator to accept an agreed figure as the terms 
of his award but must present evidence in the event the Arbitrator 
called for it.144 It seems that the cashier of the Agricola Bank of 
Guayaquil was commissioned by the Government of Ecuador in April 
1896, to fix the terms of settlement with Santos in order to facilitate 
the action of the Arbitrator.146 Santos offered “only to claim 
$110,000 . . . interest at 6 per cent, and lawyer’s fees”.146 The 
terms of the private settlement at length agreed upon fixed $40,000 
American gold, payable in four semi-annual installments, without 
interest, as the amount to be paid, an amount which Ecuador deemed 
“equitable”.147 The American Minister stated that it seemed that 
“Mr. Santos made large concessions to secure an amicable settle
ment”.148

140 Ibid.
141 Ibid. 271.
142 Ibid. 284.
i431 Malloy 438; 1896 For. Rel. 103-110.
144 Ibid. 108.
145 Ibid. 107.
146 Ibid. 104.
147 Ibid. 108.
148 Ibid. 109.
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The Arbitrator adopted the terms of the foregoing agreement in 
his award rendered on September 22, 1896, and decreed that the 
Government of Ecuador should pay to the Government of the United 
States $40,000 gold of the United States, without interest, payable 
in four installments, the first payment to be made within sixty days 
“ counting from the first session of the Congress of Ecuador subsequent 
to the notification of the judgment”,149 in conformity with the treaty 
of 1893.150

Ibid. 109-110.
150 In the following cases the arrest was warranted, but there was needless 

delay in the procedure that followed:
Ernesto Rog6 (France v. Venezuela), arbitrated under the French-Venezuelan 

protocol of 1902, Ralston’s Report (1904) 497 (claimant wrongfully detained 
for a period of thirty-seven days contrary to local law during a discontinuance 
of the procedure; 10,000 bolivares allowed).

Edmund W. Sartori (United States v. Peru), Claims Commission established 
under the convention of January 12, 1863, 3 Moore’s Arb. 3120 (claimant 
was arrested on suspicion of carrying money and concealed messages, was 
confined four months, was given a preliminary examination the fourth day 
after his arrest, and was thereafter detained incomunicado for a period of 
thirty-five days; $114,252 with interest claimed as damages of which $72,000 
was for business losses; $5,000 in current money of the country allowed for the 
delay of forty-eight hours in taking claimant’s formal declaration when he 
should have been heard within twenty-four hours according to local law, and 
for not having brought him to judgment after trial).

William Montgomery (United States v. Spain), arbitrated by the Commis
sion established under the agreement of February 11-12, 1871, 4 Moore’s 
Arb. 3272, docket 8 (claimant confined three or four days without trial, in
stead of twenty-four hours (a more reasonable period); lost his employment; 
allowed $1,000).

George F. Cauty (Great Britain v. United States), Commission under 
arts. XII et seq. of the treaty of May 8, 1871, ibid. 3309, docket 443 ($15,700 
allowed when claimant was arrested and detained without trial from Decem
ber 24, 1863 until March 14, 1864 without formal charges having been made 
as to the grounds for his arrest).

John C. Rozas (United States v. Spain), Spanish Claims Commission 
established under the agreement between the United States and Spain 
concluded February 11-12, 1871, 3 Moore’s Arb. 3124, docket 69 (original 
arrest of the claimant not criticized, but $14,000 allowed “for long confine
ment [approximately six months] and improper treatment”, and for his return 
voyage from Cuba to the United States).

Patrick Shields, ante, p. 304, footnote 39 (neither given a hearing nor 
charged with any misdemeanor or crime).

John W. Haley (United States v. Mexico), General Claims Commission 
established under the convention of 1923, Opinions of the Commissioners 
(1927), 465, 469, docket 42 ($5,000 allowed where undue delay in proceed
ings, among other grounds for liability).

Harry Roberts (United States t>. Mexico), the same Commission, ibid. 100, 
docket 185 ($8,000 allowed for an excessively long imprisonment of seven 
months, and for cruel and inhuman treatment).

[Footnote continued on p. 337.]
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William A. Jones, a citizen of the United States and master of a 
brig, was arrested on August 8, 1871 at Santiago, Cuba, on the charge 
of having aided a revenue accountant who had stolen public money 

and stamps to escape from Cuba by conveying him 
^cessiv^bai?ted* the brig on a former voyage to the island of Haiti.151

His bail was fixed at from $17,000 to $20,000. After 
thirty-one days’ imprisonment he was released through the inter
vention of the American Consul, on bail of $200. The judgment of 
the court before which the case was tried was that although there was 
no proof of the charge made, there might have been suspicion that the 
claimant knew of the crimes committed by the accountant. Count 
Lewenhaupt, Umpire of the Commission established between the 
United States and Spain under the agreement of February 11-12, 
1871, was of the opinion that—
the arrest was legal, but that, inasmuch as the amount of bail required was 
exorbitant, the treaty of 1795 was violated, and that the claimant under the 
circumstances is entitled to some indemnity; and the umpire hereby decides that 
an amount of $5,000, without interest, be paid on account of this claim.152

Henri Dubos, a French national, claimed the sum of $25,000 as 
compensation for his arrest at New Orleans on September 6, 1862 
by order of Major General Butler, and for his confinement in the 
customhouse and at Ship Island until December 24, 1862.163 Dubos, 
. A A , a newspaper publisher at New Orleans, had pub- 
claimant should ’ lished articles signed by himself in violation of a 
have been tried proclamation of May 1, 1862 issued by General 
by military court Butler> declaring martial law in New Orleans and
prohibiting the publishing of articles intended to influence the public 
mind against the United States. The records showed that General 
Butler assumed personal jurisdiction of the Dubos case and that it 
was upon his order that Dubos was first confined at the customhouse 
at New Orleans, and later sent to Ship Island. * 118
Footnote 150—Continued.

Peter Koch (United States v. Mexico), the same Commission, ibid. (1929)
118, 120, docket 700 (while there was probable cause for the arrest, 
Dr. Sindballe, Presiding Commissioner, pointed out that ‘1 Counsel for the 
United States has further pointed to tne long period of time during which 
the claimant was detained, and the Commission is of opinion that in this 
respect a wrong has been inflicted upon the claimant, and that Mexico 
must be responsible for that wrong. It is argued by Counsel for Mexico 
that the time-limit fixed by Mexican law has not been exceeded. But this 
argument cannot be conclusive, since the meaning of provisions fixing a 
time-limit for the duration of a detention is to establish a guarantee for the 
accused, but not to authorize detention during the maximum period of time 
in any case, even in the smallest.”)

151 4 Moore’s Arb. 3253, docket 89.
152 Ibid. 3254.
153 Bout well’s Report (1884) 109, docket 26.
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A claim on behalf of Dubos was presented by France to the French 
and American Claims Commission established under the treaty 
between the United States and France of January 15, 1880. The 
majority of the Commission, Baron de Arinos and M. de Geofroy, 
gave judgment for the claimant in the sum of $800. The award 
was not based upon the absence of authority in the commanding 
general to proclaim martial law, or upon a holding that his require
ments were not reasonable, or upon a holding that Dubos was not 
guilty of a violation of the rules so established, but upon a holding 
that the imposition of the penalty by the act of the commanding 
general was a violation of the proclamation and also of the Rules 
and Articles of War.

In the Davy case (Great Britain v. Venezuela), decided by Umpire 
Plumley of the British-Venezuelan Claims Commission established 
under the protocols of February 13 and May 7, 1903, it appeared 
that Davy had been arrested in 1898 and, by the order of a pseudo
court, had been subjected to inhuman and barbarous treatment and 
laborious work “under form of law” but “in disregard of law”.154 155 
The situation was called to the attention of the Venezuelan Govern
ment, and, as stated by the Umpire, it was “to the honor of the 
respondent Government that from the first it . . . recognized the
Pseudo court gravity of the offense and . . . [did not seek] to 

palliate, belittle, or excuse it”. The President of 
Venezuela assured the British Government that criminal proceedings 
would be instituted and the guilty parties punished, but revolutions 
delayed this. The Commission held that there was—
left to the respondent Government only one way to signify its regard for indi
vidual freedom, its abhorrence of such proceedings as are detailed in this case, 
and its desire to remove the stain which rests upon its department of criminal 
jurisprudence through the untoward and wicked practices of those who engaged 
in this conspiracy against the person and liberty of the claimant and the honor 
of their country. . . . The measure of damages placed upon such a crime 
must not be small. It must be of a degree adequate to the injury inflicted upon 
the claimant and the reproach thus unkindly brought upon the respondent 
Government. These invaded rights were in truth priceless, and no pecuniary 
compensation can atone for the indignities practiced upon the claimant; but a 
rightful award received in ready acquiescence is all that can be done to com
pensate the injuries, atone for the wrong, and remove the national stain.156

This case was differentiated from a case of mistake of law or fact; 
this was “a purely lawless proceeding under a certain color of law and 
legal authority and under certain forms of process, but wholly 
against the law of the land, and was a gross malversation in office 
and malfeasance by a civil officer, constituted such by the laws of 
Venezuela, and it is as much an affront to the honor of Venezuela as 
it is a deliberate indignity placed upon the claimant and an affront

164 Ralston’s Report (1904) 410.
155 Ibid. 412.
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to the claimant Government”. The claimant was allowed the 
amount claimed in his memorial, £1,000, as a “reasonable” amount.166

In the case of Clyde Dyches (United States v. Mexico), a claim was
made before the General Claims Commission organized under the
convention of September 8, 1923, for the sum of $25,000 on account of

the undue, harsh, and oppressive treatment of the
Arrest warranted; claimant, an American citizen, while he was a prisoner 
6XC6S81Y6 punish- 7 ' A
ment in Mexico, together with the denial of justice suffered

by him in the courts of that country.156 157
In February 1910 Dyches took a blooded horse to Monterrey, 

Nuevo Le6n, Mexico, and agreed with Bruno Lozano, a Mexican, 
that the latter should share half the profits obtained from any races 
in which he entered the horse, in return for Lozano’s keeping the horse 
and the payment of Dyches’ board and lodging. The horse lost all 
the races it ran, and Lozano had difficulty with Dyches, alleging that 
the latter had agreed to pay half the losses on the races. Dyches

156 In the following cases a miscarriage of justice occurred during the legal pro
ceedings following a justifiable arrest:

C. W. Parrish (United States v. Mexico), Commission established under 
the convention of September 8, 1923, Opinions of the Commissioners (1927) 
473, docket 43 (undue delay of court proceedings, insufficient investigations, 
unsatisfactory confrontations, and failure to communicate all the charges).

Frank Russell Reading (Great Britain v. United States), Commission 
established under arts. XII et seq. of the treaty of May 8, 1871, Hale’s 
Report (1874) 65, docket 43 (claimant allowed $15,400 for ten months’ 
imprisonment where it appeared that the arrest was justifiable, but the 
military tribunal by which he was tried and sentenced to five years’ imprison
ment with hard labor had no jurisdiction).

Thomas J. Dolan (United States v. Mexico), Commission under the con
vention of July 4, 1868, docket 79, ms. Department of State (claimant a 
passenger on the Archibald Grade, a vessel engaged in filibustering, imprisoned 
for about two years and four months, arrested under warranted suspicion, 
“unnecessary and illegal delay and harsh treatment”; $1,000 gold coin of 
the United States awarded).

Arthur AT'. Cross well, a British subject, was arrested on March 16, 1885 
for the alleged theft of checks from the National Bank of Haiti, or for having 
received such stolen checks. Crosswell was tried under procedure that he 
alleged was irregular for a crime of which he was innocent and was thereafter 
acquitted on September 18, 1885 and released. He claimed £20,000 indem
nity, including an indemnity of £1,456 for expenses incurred by the unjust 
prosecution, for 186 days’ detention in contravention of the Haitian law. 
The British Government was willing to press a demand for £500, because 
neither his original arrest nor his subsequent detention in prison was in 
accordance with Haitian law, and because there was “no real evidence 
against Mr. Crosswell ... for bringing him to trial”. The Government of 
Haiti, while insisting that the arrest and detention of Crosswell were in 
conformity with Haitian law, offered to pay Crosswell £600 in settlement 
of the case, as “an act of grace, as distinguished from an act of justice” on 
its part. (78 Br. & For. St. Paps. (1886-87) 1302-1354.)

157 Opinions of the Commissioners (1929) 193, docket 460.
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considered the agreement terminated and sold the horse, stipulating 
in the agreement of sale that he would retain the horse in order to 
race it. Lozano brought suit against Dyches for $1,500 Mexican 
currency, and the judge ordered the attachment of the horse, appoint
ing as a depositary a brother of Lozano. Dyches at length won this 
suit, but before that time, and while the horse was still in the custody 
of Lozano’s brother, Dyches, during the night, seized the horse and 
rode it away with the intention of taking it to the United States. 
Three days later Dyches was arrested to answer the charge of theft of 
which he was accused by Lozano.

The criminal procedure was carried out slowly, but finally, on May 
31, 1912, Dyches was pronounced guilty of the theft of the animal and 
sentenced to imprisonment for six years and nine months and to a 
fine of 1,000 pesos. The claimant appealed from the decision, and, 
on April 28, 1913, the Supreme Court of the State of Nuevo Le6n 
affirmed the decision of the lower judge and increased the penalty of 
imprisonment to eight years and five months. Dyches appealed for 
protection (amparo) against this decision, and the Supreme Court of 
Justice of Mexico, in November 1913, protected the claimant, stating 
that his act of having taken the horse from the stable did not consti
tute the crime of theft. In view of this decision the Supreme Court 
of the State of Nuevo Leon amended its decision, finding Dyches 
guilty only of having entered the premises without the consent of the 
owner, and adding that the incarceration already suffered by Dyches 
was sufficient penalty for the offense he had committed.

It was alleged that Dyches suffered serious ill-treatment in being 
arrested and imprisoned—that he was beaten and abused, threatened 
to be killed, bound, placed incomunicado for seventy-two hours, 
enj ailed while suffering a severe toothache, and not given medical 
treatment.

The Mexican Commissioner Fern&ndez MacGregor, in his opinion 
for the Commission, held that: 158

. . . The Supreme Court of Justice of the Mexican nation finally applied
the law, conscientiously examining the charges made against Dyches and found 
him innocent, for which reason he would have no right to ask for indemnification 
for the deplorable error of the local courts which injured him. . . .

But the fact remains that the procedure was delayed longer than what it 
should reasonably have been, in view of the simple nature of the case. Counsel 
for the American Agency has pertinently observed that Dyches remained de
prived of his liberty for a period of two years and seven months, having com
mitted no other offense than that of entering into the house of a person without 
his consent, an offense which the Mexican law punishes with a maximum penalty 
of from two months to one year’s imprisonment; that the Supreme Court of the 
State of Nuevo Le6n, in complying with the final decree of the Supreme Court of 
Justice of Mexico, stated that the term of imprisonment which the claimant had 
suffered was sufficient penalty for the only offense of which Dyches was liable,

158 Ibid. 196-197.
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therefore setting him free. The American Agency observed also that under the 
Code of Criminal Procedure of the State of Nuevo Le6n the preliminary investi
gation in a criminal cause should be concluded, at the latest, within the term of 
three months, when dealing, as is the case here, with offenses which should be 
tried by minor judges, (Article 103 of the Code of Criminal Procedure), and that 
the preliminary investigation in this case undoubtedly exceeded this term.

The evidence submitted by both parties before the Commission is not sufficient 
for it to obtain an exact idea of the term in which such preliminary investigation 
was effected, but all the evidence reasonably construed, shows that this term was 
exceeded; it readily appears that the decision in first instance was dictated on 
the 31st of May, 1912, that is, one year after Dyches was apprehended. In 
other cases the Commission has expressed its opinion that there is no rule of 
International Law fixing the period in which an alien accused of an offense may 
be detained in order to investigate the charges made against him, adding that 
it was deemed convenient to consider the local laws in order to decide this ques
tion. Applying that test to the present case, and considering that the only offense 
attributable to Dyches, according to his own confession, merited a maximum 
penalty of one year, in case it had been of the most serious character, it seems 
reasonable to believe that within that period, or a little longer, the claimant should 
have been finally sentenced, thus resulting that he was unduly imprisoned for 
nearly 18 months. This long and unjustified delay constitutes a denial of justice, 
and taking into consideration the precedents established for these cases by other 
arbitral Commissions, as well as by this Commission, it appears that Dyches 
may be granted an award of $8,000.00.159

In the Bovallins and Hedlund cases (Sweden and Norway v. Ven
ezuela), the amount of £400 was allowed Henry Hedlund for eight 169

169 Commissioner Nielsen stated in a separate opinion that:
No doubt it is a general rule that a denial of justice can not be predicated 

upon the decision of a court of last resort with which no grave fault can be 
found. It seems to me, however, that there may be an exception, where 
during the course of legal proceedings a person may be the victim of an 
action which in no sense can ultimately be redressed by a final decision, 
and that an illustration of such an exception may be found in proceedings 
which are delayed beyong all reason and beyond periods prescribed by pro
visions of constitutional law. [Ibid. 198.]

In the following cases the original arrest was warranted but the period of 
detention was excessive:

John F. Parr (Great Britain v. United States), Commission established 
under arts. XII et seq. of the convention of May 8, 1871, 4 Moore’s Arb. 
3302, docket 285 (original arrest and detention reasonable, detention for 
four months without trial not justified).

John C. Rahming, docket 7, Joseph Eneas, docket 126, and Joseph W. 
Binney, docket 352 (Great Britain v. United States), same Commission, 
Hale’s Report (1874) 63 (proofs sufficient to warrant arrests, but detentions 
without trial were unnecessarily protracted).

William Montgomery (United States v. Spain), Spanish Claims Commission 
established under the agreement between the United States and Spain con
cluded February 11-12, 1871, 4 Moore’s Arb. 3272, docket 8 (detained 
three or four days instead of twenty-four hours which would have been a 
reasonable time, $1,000 allowed).
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days’ imprisonment by revolutionary officials resulting in sickness 
. , - j and loss of time: and a similar amount was allowed
tacit approval of' Edwin Bovallins for five days’ imprisonment by the 
offickds^UCt °f same forces resulting in bodily suffering and loss of 

employment.160 The Umpire of the Swedish and 
Norwegian-Venezuelan Mixed Claims Commission established under 
the protocol of March 10, 1903, Gayt&n de Ayala, before whom the 
case was arbitrated, stated in the course of his opinion, wherein he 
allowed the sums mentioned, that:

Considering that if the opinion of the agent of Venezuela that the perpetrators 
of the violence were wrongdoers and sharpers be accepted, it would follow that 
the obligation of prosecuting and punishing the criminals rested on the competent 
local authorities, without its being necessary that any request be made by the 
injured parties for that purpose;

Considering that at the time when the acts complained of were committed, 
and since then, the delinquents have not been chastised or prosecuted, but, on 
the contrary, their principal leaders have occupied for some time official positions, 
having been appointed by the present Government of Venezuela, and that they 
are cloaked with authority in the very region where the events took place;

Considering that this circumstance is sufficient to show that the claimants have 
not been able to address themselves to the local authorities for the purpose of 
taking the testimony necessary to legally prove the damages and injuries suffered;

Considering that the Government of Venezuela, by conferring various public 
offices in the government of the country upon the principals of the said revolu
tionary forces, tacitly approves their conduct, and according to the principles 
recognized by public law makes itself responsible for all the acts done by them;

By reason of everything stated, and in the name of equity and justice, the 
umpire decides:

That the Government of Venezuela should pay . . . [the sums above indicated].161

Warranted Arrest but Ill-Treatment

We turn now to cases where the arrest was warranted but where 
there was noncompliance with ordinary standards of treatment.162

160 Ralston’s Report (1904) 952.
161 Ibid. 952-953.
162 Although the arrest was apparently warranted, damages were allowed on 

account of the ill-treatment of the claimant, in the following cases:
Victor H. MacCord (United States v. Haiti), post, pp. 368 et seq. (claimant, 

an American consular agent, had his life threatened and was led out on the 
grounds ostensibly to be shot, $40,000 paid under terms of arbitration).

Charles Adrian Van Bokkelen (United States v. Haiti), ante, pp. 323-326 
(imprisoned fourteen months, twenty-two days, harsh treatment, $60,000 
awarded).

W. H. Argali (United States v. Guatemala), 1894 For. Rel. 312; 1895 For. 
Rel., pt. II, pp. 771-775 (claimant lashed; $1,000 paid).

Russell Strother (United States v. Mexico), Commission under the conven
tion of September 8, 1923, Opinions of the Commissioners (1927) 392, docket 
3088 (cruel and inhuman treatment, $8,000 allowed).

[Footnote continued on p. 343.]
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Umpire Barge of the United States and Venezuelan Mixed Claims 
Commission under the protocol of February 17, 1903, after holding 
that the act of a police officer in arresting one George E. Gage,m an 
American citizen, who “behaved in a way as if he were intoxicated” 
t , - j and indulged in actions that were liable to disturb
“insults and * the public peace, was justified; that the detention of 
SrrieTout* Gage for two hours and a half was not an excessively 

long detention; that there was probably not a formal 
refusal to allow Gage to communicate with the American Consul, 
but only delay commanded by circumstances; and that prisons 
“ almost nowhere seem comfortable for persons of claimant’s social 
position”, stated that:

Whereas the ill-treatment by the officials for which the government is liable, 
and on which the claim is founded, exists in insults and in menaces that were not 
carried out, a sum of $100 seems a just reward, which sum is hereby allowed to 
the claimant.163 164

So, also, in the case of Llewellyn Crowther (Great Britain v. United 
States), decided by the Commission under articles XII et seg. of the 
treaty of May 8, 1871 between Great Britain and the United States,165 
where claim was made by a British subject for $10,000 on account of
Footnote 162—Continued.

Harry Roberts (United States v. Mexico), the same Commission, ibid. 100, 
docket 185 (cruel and inhuman treatment, $8,000 allowed).

7. R. Clark (United States v. Mexico), the same Commission, ibid. (1929) 
131, docket 3252 (cause for arrest, alleged that a drunken prisoner placed in 
cell with claimant dealt the latter a severe blow over the head causing deaf
ness in both ears of claimant, but not sufficient evidence on this point, 
$200 allowed).

163 Ralston’s Report (1904) 164, 166.
With reference to the evidence available in this case, Umpire Barge made the 

interesting comment that:
As regards the further ill-treatment claimant complains of.
Whereas for this likewise the only evidence is the statement of the claim

ant and his former coclaimant, Mr. Bartlett, but
Whereas it has to be considered that, from the nature of the facts, as to 

the treatment of prisoners by their gaoler it will always be difficult to find 
other witnesses besides the prisoners themselves; and whereas it has further 
to be considered that not only the Venezuelan authorities did not deny the 
facts, but that there is no trace of these authorities investigating the facts 
and thus trying to undo the charge that was brought up against them; and 

Whereas this Commission has to investigate and decide the claims that 
are brought before it only upon such evidence and information as shall be 
furnished by or on behalf of the respective governments;

It seems that the sworn declaration of the claimant and Mr. Bartlett, 
as presented in their behalf by the United States Government, not contra
dicted or debilitated by any other evidence or by any intrinsic defect, can not 
be set aside.

[Ibid. 167.]
164 Ibid.
185 Hale’s Report (1874) 81, docket 362.
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his detention for eight hours at Gilmore House, Baltimore, claimant 
Arrest warranted; alleged, that “language abusively and indecently vio- 
abusive and in- lent toward him and toward his country and Queen” 
decent language were used by Colonel Fish at the time of his arraign
ment before Colonel Fish. The sum of $100 was allowed.

The amount of $2,000 was allowed by the Commission established 
under the 1868 convention between the United States and Mexico, 
to Benjamin Ripley, a citizen of the United States, for his illegal 
Arrest proper; detention and cruel treatment by Mexico.166 167 Ripley, 
hardship, cruelty, the second mate of the Rebecca Adams, was arrested 
and insult when Captain Andrews of that vessel allowed
Zerman, the leader of a filibustering expedition, to take control of 
the vessel. The officers and crew acquiesced in this deviation from 
the original objects of the whaling voyage. Mr. Wadsworth, Amer
ican Commissioner, described the treatment of claimant as follows:

His [claimant’s] imprisonment lasted some sixteen months, including the neces
sary period of travel from Mexico to his home in the United States. It was 
accompanied by every privation, hardship, cruelty and insult that can be con
ceived, as incident merely to imprisonment. The march of nearly 900 miles 
from San Bias, through Tepic ... to Mexico, was an indescribable cruelty, and 
utterly unlawful tested by the positive laws of Mexico.

In addition to the privations and cruelties of the long imprisonment and the 
long march, on foot, through Mexico, must be added a flagrant breach of faith 
on the part of the Mexican Authorities, towards the Master, officers, and crew 
of the Rebecca Adams, and the U. S. Commercial Agent at La Paz.

Arrest warranted; 
imprisonment 
with ball and 
chain in excess 
of authority

In the cases of the French nationals Alfred C. Le More 167 and Jules 
Le More,168 two of three partners of the firm of Edward Gautherin & 

Company, it seems that the firm had agreed by 
contract of April 14, 1862 to deliver six hundred and 
nine bales of gray military cloth to the Confederate 
authorities at Matamoros, Mexico. On April 25, 
1862, the Federal forces captured New Orleans. The 

company delivered the cloth in June 1862 and received in payment 
the sum of $405,000.

Upon discovery of the transaction General Butler, then in command 
at New Orleans, had Alfred and Jules Le More arrested and brought 
before him. After personal examination by General Butler, Alfred Le 
More was sent to Fort Pickens, where, from November 15 to 26, 1862, 
he was kept in solitary confinement and at hard labor with ball and 
chain (thirty-two pound cannon ball and six feet of iron chain); 
from November 28 to December 20, 1862 he was imprisoned with 
others in the New Orleans customhouse. Jules Le More was also 
examined by General Butler and by his order sent to Fort Jackson,

166 Docket 217; Department of State.
167 Bout well’s Report (1884) 111, docket 598. The claim was actually presented

on behalf of Athenais Chretien Le More, administratrix of the Estate of Alfred C. 
Le More...............................................................................................................

™Ibid. docket 595.
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there confined without other penalty, and later brought to New 
Orleans, where he was kept at the customhouse.

The majority of the Commission established under the treaty of 
January 15, 1880 between the United States and France, to which the 
two claims were presented, found that the Le More brothers, by the 
delivery of the cloth, were not guilty of giving aid and comfort to the 
enemies of the United States under the circumstances.

As to Alfred Le More, the Commission held that this was a case of—
unusual and arbitrary conduct on the part of the general commanding at New 
Orleans.

He had no right to inflict punishment on the claimant, but only to detain him 
in custody for trial. The punishment of solitary imprisonment at hard labor with 
ball and chain was unnecessary, extreme, and much too severe.169

unhealthful
incarceration

It allowed the A. C. Le More estate $10,000 and Jules Le More 
$4,000.170

Henry Watt and Charles Park, two British engineers, members of the 
crew of the Sardinian vessel Cagliari, were seized by the Neapolitan 
. A A , Government in 1857 and imprisoned.171 They were 
indignities; ’ subj ected to considerable indignities—being undressed,

jeered at, and placed in irons—and, long after it was 
apparent that no evidence existed to implicate them 

in any plot against the Neapolitan Government, they were imprisoned 
at Naples for about three months in extremely unhealthful surround
ings and in the hottest time of the year. They were then taken to a 
prison in Salermo. They were refused permission to see the British 
Consul for a period of nearly five months. In June 1858, theNeapolitan 
Government, after a request for arbitration of the claims presented on 
behalf of the two engineers by the British Government and a threat of 
reprisals, paid £3,000 indemnity to the latter Government on their 
behalf.

William Fowks, a citizen of the United States engaged in the 
mercantile business at Tumbez, Peru, was imprisoned on December 28,

169 Ibid. 113-114.
170 See also the case of Dr. John Baldwin (United States v. Mexico), decided by 

the Commission under the convention of April 11, 1839, 4 Moore’s Arb. (1898) 
3235, 3240 ($20,000 was claimed, in addition to amounts for other damages 
sustained, for the outrage on Baldwin’s person by placing him in stocks with a 
broken leg and then detaining him in prison as a criminal for eighty-four days; 
the Umpire allowed the sum claimed).

171 48 Br. & For. St. Paps. (1857-58) 326-555, 450, 458, 513.
Park became subject to epileptic fits during the period of his imprisonment. 

(48 Br. & For. St. Paps. (1857-58) 546.) Watt became insane. (Ibid. 459, 537.) 
See also, antey p. 303, for a discussion of these cases in connection with the subject 
of arrest incomunicado.

114297—37------ 23
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1894 for twenty-four hours by the commander of a revolutionary force
. A , at that time in possession of the city of Tumbez.172Arrest warranted; .
imprisoned with- The insurgent commander demanded 400 soles of 
orbed°d’ water* Fowks for the use of the insurgents. Fowks at first 

refused to pay, whereupon he was put in prison without 
food, water, or bed; at the end of twenty-four hours he complied with 
the demand. In 1896 Fowks presented a claim to the Department of 
State asking for the return of the 400 soles extorted, indemnity for his 
imprisonment and his personal suffering while in prison, and, finally, 
damages to reimburse himself and his partners for the loss sustained 
by the enforced abandonment of their business in Tumbez.173 The 
revolution was successful, and the revolutionists had established the 
government in power when the claim was presented. Articles II and 
XV of the treaty of August 31, 1887 between Peru and the United 
States contained provisions relative to “protection”, “imprisonment 
with humanity”; and the levy of forced loans was prohibited unless 
there was “full and sufficient indemnification”.174

Secretary of State Hay instructed Minister Dudley on November 
21, 1898, after citing the MacCord case, to present a claim in behalf 
of Fowks “for reimbursement of the money extorted from him, with 
interest at the rate of 6 per cent per annum from December 28, 1894, 
and for a reasonable indemnity—say $5,000—for the imprisonment 
and ill-treatment.”175 On March 22, 1901 the Peruvian Government 
offered to pay 3,000 silver soles in settlement of the claim of Fowks 
“without entering into any discussion as to the bases of said claim, 
or performing any act which might serve to establish a precedent 
either for or against analogous cases.”176 The offer was accepted by 
the American Minister on March 27, 1901.177 On April 8, 1901 
Minister Dudley, in a despatch to Secretary of State Hay,178 stated:

The amount of the contribution extorted from the claimant was the equivalent 
of about $200, so that the indemnity paid on account of his imprisonment for 
twenty-four hours under the circumstances of aggravation detailed in his memorial 
is about $1,300. . . .

On the whole, I believe that the principle herein involved, classifying the case 
as a lesser MacCord claim, has been again vindicated, and ... I do not hesitate 
to pronounce in favor of the fairness of the settlement, which I regard as a friendly 
manifestation from this Government as well as an act of justice.179

172 United States v. Peru, 1901 For. Rel. 430-434.
173 Ibid. 430.
174 II Malloy 1431, 1432, 1435.
175 1901 For. Rel. 430-431. For the MacCord case, see post, p. 368.
176 Senor de Osma to Mr. Dudley, March 22, 1901 (1901 For. Rel. 432, 433).
177 Ibid. 433.
173 Ibid.
179 Ibid.
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The amount was paid promptly by the Peruvian Government in 
April 1901.180

George Hill, a citizen of the United States, was seized in 1868 by 
revolutionary forces in Peru, on account of his alleged sympathy with 
the government forces, and was thrown into prison and confined there 
three days without food or necessary medical attention. Umpire 
Valenzuela, of the United States-Peruvian Claims Commission estab
lished pursuant to the convention of December 4, 1868, before whom 
the case was arbitrated, allowed 6,000 Peruvian silver soles on account
Arrest warranted* Personal ill-treatment of the claimant and on
failure to supply ’ account of the loss of his health and employment.181 
food and When Captain Joseph Potter was imprisoned in
me cme Haiti for four days (from February 18 to February
22, 1882) on a charge of smuggling,182 the Haitian Government, 
“without explanation or apology”, paid $5,000 because of his false 
imprisonment.183 Captain Potter was in command of a vessel which 
was apparently seized in the act of smuggling.184 He complained of 
the conditions in the jail and stated that he had contracted smallpox 
from the inmates.185 In agreeing to pay $5,000 in August 1883, the 
Haitian Minister of Foreign Affairs stated:

It remains absolutely understood that this amount is only given as a gracious 
act and can not be understood neither as a renunciation on our part to the right 
which results so entirely in our favor from the examination of the facts and 
from the laws regulating the matter, nor the recognition of the reclamation 
of Potter as well founded. [Sic.] 186

180 Ibid. 432-433.
181 2 Moore's Arb. 1655.
182 See 1893 For. Rel. 357.
183 Minister Langston to the Secretary of State: December 18, 1882 and enclo

sure (ms. Department of State, 16 Despatches, Haiti, no. 508); January 16, 1883 
and enclosures (ibid. no. 512); March 30, 1883 (ibid. no. 536).

184 Ibid.
186 For somewhat similar cases, see also the following:

Bell and Sterling (Great Britain v. Peru), ante, p. 289 (extremely small 
filthy prison, no indemnity paid by Peru).

Joseph M. P. Nolan (Great Britain v. United States), Commission under 
the convention of May 8, 1871, arts. XII et seq.} Hale's Report (1874) 79, 
docket 272 (claimant alleged “great and unnecessary hardships in connec
tion with his confinement"; that the prison was “wholly unfit in its appoint
ments and sanitary condition for the confinement of prisoners, especially 
for the large number there confined"; and, that at times the treatment of 
the prisoner was “harsh and cruel"; allowed $8,600 because of “long 
confinement and improper treatment").

In the case of Peter Blohm (United States v. Mexico), decided by the Com
mission established under the convention of July 4, 1868, docket 463, ms. 
Department of State, Mr. Wadsworth, speaking for the Commission, said:

Claimant was one of the passengers on the Patrita who underwent 
the pains and dangers of imprisonment in the hold of that vessel on her 
voyage from Guaymas to Mazatlan. He had no passport: came to

we Footnote on p. 348.
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In the case of Robert G. Baldwin (United States v. Mexico), an 
American citizen was arrested in Mexico under suspicion of being a 
Arrest warranted; member of the filibustering party on board the 
exposure to Archibald Grade.* 1*1 Umpire Thornton, of the Corn-
disease mission established under the 1868 convention,
before whom the case was arbitrated, concluded that “the claimant 
was cognisant of the objects of the expedition and was really a mem
ber of it”; that while the 900-mile march from Guadalajara to 
Mexico City, through Guanajuato, was not the direct route, it was 
the route usually taken, and that there was no “intention to take the 
prisoners out of their way, or to expose them unnecessarily to small
pox”. The claimant contracted smallpox while in Guanajuato. 
The Umpire allowed $500 on this claim.

With reference to the measure of damages for insult to the state in 
similar circumstances the case of Edmond Potentin Bonhomme, a 
ax x j French national who was imprisoned by Portugal, 
maltreatment; ’ may be cited. In that case a compensation of 20,000 
state^t0 the francs was demanded by France in 1831. Bonhomme188

was a young man of respectable parents, a student 
at Coimbra. He was arrested and imprisoned on a charge of having 
committed, in company with other students of that university, a 
breach of public decency in the Cathedral Church of that city during 
the Holy Week. Notwithstanding the defective character of the 
evidence adduced in support of the charge, Bonhomme was sentenced 
to be publicly whipped through the streets of Lisbon and, afterward, 
to ten years’ banishment to Angola. His Portuguese companions 
were not subjected to such punishment. The first part of the sen
Footnote 185—Continued.

Mexico in March 1854 on the bark which had lately under the name of 
“Anita” been in the employment of Walker and his followers in their 
lawless invasion of Lower California: and while the people of Sonora 
were still under great excitement, produced by well founded fears of 
these pests of both the United States and Mexico, the “ filibusters.”

His imprisonment, without examination or trial, according to law, 
was wrongful. His treatment as a prisoner was cruel, unusual, and un
justifiable: whether guilty or innocent, and the govt, of Mexico, thereby 
incurred a responsibility to that of the United States.

The record does not show anything as to the occupation or business 
of claimant, and leaves the impression that he was hunting adventures.
I think, since I must guess at a sum to indemnify him for wrongs and 
sufferings, and desire to be very moderate under the circumstances, 
that Two thousand five hundred dollars will be sufficient in his case.

The amount of $2,500, plus $100 costs, was awarded.
188 (p. 347) Minister Langston to Secretary of State Frelinghuysen, August 15, 

1883, enclosure A, translation, ms. Department of State, 17 Despatches, Haiti, 
no. 584.

187 Docket 258, ms. Department of State.
188 18 Br. & For. St. Paps. (1830-31) 341-440.



tence was executed—actually hastened, when the Portuguese authori
ties learned that a French brig-of-war was approaching the coast. 
It was alleged that the Portuguese authorities, when informed that 
the object of the brig’s visit was to demand the immediate liberation 
of Bonhomme, stated that “they should have him, but with his back 
well flayed.” 189

The French Government demanded compensation for the claimant 
on account of his arrest, personal injuries, and indignities, and repara
tion to the French Nation and their Sovereign for this and several 
other insults. In reporting the arrival of the brig to the British 
Foreign Office, Mr. R. B. Hoppner, British Minister in Portugal, 
stated that “Nothing can exceed the anger of the French at the 
execution of the Sentence against M. Bonhomme, and, indeed, they 
have just reason for it: for, besides the palpable injustice done to him 
and the evident intention to insult the whole Nation in his person, 
there cannot be the smallest doubt of his punishment having been 
hastened, in anticipation of the Brig’s arrival, a circumstance which 
aggravates the affront thus intentionally put upon them.” 190 Por
tugal liberated Bonhomme, the sum of 20,000 francs was paid as an 
indemnity, the judges who had pronounced the sentence were re
moved from office, and the balance of the sentence against Bonhomme 
was remitted.191

189 Ibid. 349.
See also, the case of Leslie H. Crabtree, an American national on whose behalf 

the United States claimed damages before the Mixed Claims Commission estab
lished pursuant to the agreement of August 10, 1922 between the United States 
and Germany, on account of his ill-treatment while a prisoner in Germany during 
the World War. The Tribunal held that the burden was upon the claimant to 
prove (a) that while held as a prisoner of war he suffered maltreatment for 
which Germany was responsible; (b) that as a result of such maltreatment he 
sustained pecuniary damages; and (c) the extent of such damage sustained meas
ured by pecuniary standards. The amount of $5,000 was allowed for injuries 
sustained by the claimant on account of maltreatment at Waghaeusel, near 
Karlsruhe, Baden, where he was required to perform heavy work in a sugar mill 
for a considerable time. Prior to and at the time of his capture he had inhaled 
and absorbed phosgene gas, and the treatment accorded him at the sugar mill 
aggravated the effects of the gas absorption, bringing about a further impair
ment of his health. On one Sunday he was required to shovel beets for a period 
of twenty out of twenty-four hours, and when he protested that he and the 
others engaged in the work were not physically able to go on with the work he 
was struck by a German guard. The Tribunal stated, in allowing the claimant 
$5,000 on account of his maltreatment, that “it could reasonably have been fore
seen that this treatment would result, and that it did in fact result, in reducing 
his already impaired vitality and contributed to the permanent impairment of his 
health. To the extent that this improper treatment resulted in pecuniary 
damage to claimant Germany, under the Treaty, is obligated to make compen
sation.” (Decisions and Opinions 863, 866, docket 5813.)

190 18 Br. & For. St. Paps. (1830-31) 349, 350.
191 Ibid. 395, 396, 413.

ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 349



350 CHAPTER II

PERSONAL INJURY

Apart from the amends made or the indemnity paid for the im
prisonment or arrest, and any accompanying indignities or insults, 
is the question whether the claimant has suffered injury to his person, 
including impairment of health, or injury to his business, profession, 
or occupation.

In the case of Justyn Fedoryszyn (United States v. Poland), the 
claimant, an American citizen, was brutally beaten by Polish soldiers, 
under the command of a sub-lieutenant, at Sarniki, Poland, during 
Wrongful arrest, ©lotion disturbances.192 At about 4:30 o’clock in 
plus personal the afternoon of October 9, 1930, while at his father’s 
injury house in the village of Sarniki, Fedoryszyn was taken
into custody by two soldiers and removed to a barn in the village, in 
which there were eight or nine other men being held by the soldiers 
as prisoners. Upon being questioned by the officer in charge he 
stated that he came from America; at the same time he handed the 
officer his naturalization certificate, his certificate of registration, and 
his steamship ticket which was good for a return trip to the United 
States. Upon a sign from the officer several soldiers seized Fedorys
zyn, threw him over a barrel, placed a gag in his mouth and while 
three of the soldiers held him three other soldiers beat him with sticks 
while the officer counted the strokes. According to the claimant’s 
estimate, he received between two hundred and three hundred strokes 
and when he fainted he was revived by cold water being thrown over 
him. The beating took place about 8 o’clock in the evening and 
when it was finished Fedoryszyn was thrown into a pit or cellar in a 
building removed some distance from the barn, where he was kept 
without light, food, or water. At about 2 o’clock in the afternoon 
of October 10, 1930 he was placed by villagers on a wagon and driven 
to his father’s house. Here he remained in great pain until October 
14, when he visited the American Consulate General at Warsaw. 
He was examined by two surgeons of the United States Public Health 
Service, and he then executed an affidavit before the American 
consular officer with respect to the circumstances of the flogging. 
He returned to Sarniki with a member of the American Embassy at 
Warsaw and on October 18, 1930, departed for the United States.

The Polish Government upon being apprised of the interest of the 
United States in this incident offered to pay Fedoryszyn the sum of
10,000 zlotys (about $1,120 United States currency) and promised 
to prosecute the officer who was in charge of the soldiers at the time 
of his flogging. This officer, a sub-lieutenant, was tried by a military 
tribunal and sentenced “to three months and two weeks in a fortress 
for having been responsible for the bodily injuries inflicted upon

192 MS. Department of State, file no. 360 C. 1121 Fedoryszyn, Justyn.
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Mr. Justyn Fedoryszyn and for the illegal detention of the latter 
from October 9 to 10, 1930”.

The United States maintained that the amount of compensation 
offered was inadequate. Fedoryszyn’s average earnings for the eleven 
years preceding his departure from the United States for Poland were 
about $2,000 per annum, and he estimated his losses on account of 
inability to resume his former position which had been held for him 
and his expenses for medical treatment at approximately $2,000. 
The Department of State took the position that in view of the fact 
that the Polish Government had disavowed the act and punished the 
offender, $4,000 could reasonably be regarded as adequate compensa
tion for Fedoryszyn. This amount was paid by Poland in 1931 as an 
“equitable indemnity”.193

In the case of Joseph M. Bryant (United States v. Mexico), the 
claimant had been a passenger on board the bark Patrita bound for 
Guaymas. Upon his arrival there, although he possessed a passport 
and a permission to land, he was arrested, chiefly, it seems, because 
A . he had aroused suspicion by having in his possession
ranted; shooting a letter from his father strongly urging him not to 

join the famous filibustering expedition of Walker. 
He was arrested on the eighth of March and was 

imprisoned, without being informed of the charges against him and 
without trial, until May 10, 1854, when he escaped from his guard to 
a British boat. He was fired upon and seriously injured while in the 
British boat.

When the case came before the Commission under the 1868 con
vention, Mr. Wadsworth, American Commissioner, said:

at claimant 
unjustified

That claimant should have been detained without process of law, and in viola
tion of law, and kept in prison from the 10th. of Mch. to the 10th. of May, because 
he had this noble letter from his father, in his pocket, can never be justified . . . 

The imprisonment was arbitrary, and illegal.

If the imprisonment was illegal, the firing on the man was also purely wan
ton. . . . The fire could not bring him back to his guard ... It was a piece 
of needless cruelty; akin to that arbitrary disregard of the man’s rights which 
had already been shown.

193 The amount of $4,000 requested of the Polish Government seems to have 
been arrived at by the United States upon the following basis:
Loss of earnings from November 1930 to April 1, 1931______________ $1, 000
Medical expenses_____________________________________________ 100
Two days’ imprisonment_______________________________________ 400
Physical and mental suffering___________________________________ 2, 500

Total________________________________________________ $4,000
The Board of United States Public Health Surgeons who examined Fedoryszyn 

on April 1, 1931 found that he was physically able to work at his usual vocation 
on that date.
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I think I can best show my regard for the safety of liberty and life, to strangers 
visiting other lands than their own, under the faith of treaties, for pleasure or 
business, by fixing a fair but respectable sum, for the damages in this case.194

He awarded the claimant $7,500, plus $100 costs. Mr. Palacio, 
Mexican Commissioner, concurred.

Loss of employment, as noticed above, is often considered as an 
item for which indemnity is allowable. The Spanish Claims Commis
sion established under the agreement between the United States and 

. # Spain of February 11-12,1871, considered the earning
^nsidereTPaClty capacity of the claimants in estimating the amounts to 

be allowed. Thus, in the case of Henry Fritot 
(United States v. Spain), that Commission, in awarding $500 for a

194 Docket 26; ms. Department of State.
See also the following cases:

George Buxton (United States v. Mexico), docket 731, ibid. A claim for 
an indemnity for arrest, imprisonment, and maltreatment while the claim
ant was a machinist at the Rosario and Carmen Mining Company House 
on July 16, 1864 was presented to the Commission established under the 
1868 convention. Umpire Thornton in allowing $8,000 Mexican gold, with
out interest, said that—

the same reasons upon which the Umpired decision in the case of 
“Alexander H. Dixson’' vs: Mexico, No. 730 was founded make him 
believe that the claimant in the present case is entitled to compensa
tion from the Mexican Government. It is to be observed that the 
claimant in this case seems to have incurred no blame whatever in the 
affair of the 16th July 1864, but on the contrary had attempted to 
conciliate and pacify the assailants. It appears that it was almost 
immediately after this attempt that he received the wound which 
made him a cripple for life and the consequences of which have per
manently affected his health. The compensation ought therefore in 
this case to be higher in comparison, as the Umpire thinks, than in 
that of Alexander H. Dixson. But there is no claim made for expenses 
as in the case of Dixson.

Robert McKeown (Great Britain v. United States), Commission under the 
treaty of May 8, 1871, arts. XII et seq., Hale's Report (1874) 87, docket 
463. The sum of $1,467 was allowed claimant for thirteen days' imprison
ment without trial in 1863; claimant alleged improper treatment and im
pairment of health.

J. F. Haley} an American citizen, was said to have been arrested and 
attacked in 1929 without provocation by two Cuban corporals, soldiers and 
members of the Guardia. He alleged that he was knocked down and 
beaten, after which he was kept a prisoner for a day charged with having 
assaulted the two soldiers, although he stated he was unarmed and offered 
no resistance. He was promptly released from prison by a Cuban court 
and exonerated by the Superior Court; his assailants were court-martialed 
and sentenced to imprisonment for the assault. Haley asked the United 
States to present a claim for $25,000 against Cuba. Since the misconduct of 
the soldiers was promptly disavowed by the Cuban authorities, and the 
guilty persons were promptly tried and punished, the United States declined 
to assert a claim against Cuba on his behalf. (MS. Department of State, 
file no. 437.11 Haley, J. F.)



detention of one month in 1869, took into consideration the fact that 
the earning capacity of the claimant was $3,000 a year.195 And in 
the case of William Montgomery (United States v. Spain), decided by 
the same Commission, where the claimant was detained for a period 
of three or four days, $1,000 was allowed to cover a year's salary as 
engineer, the claimant having lost his position as engineer when he 
was arrested and detained.196

William W. Smith, since deceased, a citizen of the United States, 
while a member of the crew of the British steamship Esmeraldas, 
was taken prisoner and lost his personal property and effects when 
that vessel was captured by the German raider Moewe on or about 
March 10, 1917. He and other members of the Esmeraldas' crew, 
Remuneration were taken to Germany and there confined in various 
for wages prison camps until after the signing of the Armistice.
During the months of his imprisonment he was put to work without 
“just remuneration". Smith died about May 5, 1919, survived by 
his father, John F. Smith, who presented a claim for $10,000 indem
nity to the Mixed Claims Commission, United States and Germany. 
The Commission on February 3, 1926 made an award of $600 with 
interest thereon at the rate of 5 percent per annum from November 
11, 1918 to the date of payment, for the son's work, and $350 with 
interest thereon at the same rate from March 10, 1917 to the date 
of payment, for the personal property lost by the said William 
W. Smith. Chandler P. Anderson, American Commissioner, and W. 
Kiesselbach, German Commissioner, concurred in allowing these 
amounts, in accordance with the recommendation of the American 
and German Agents contained in an Agreed Statement dated January 
28, 1926.197

On November 23, 1853, the Sicilian Government, without assigning 
any reason after having at first refused to permit the landing at 
Messina of an American citizen, James Carbone, finally allowed him 
to land but placed him in confinement. Minister Robert D. Owen

195 4 Moore's Arb. 3271, 3272, docket 35.
19® Ibid. 3272, docket 8.
In the case of John I. Shaver (Great Britain v. United States), a comparatively 

liberal amount ($30,204) was allowed where the claimant lost his lucrative em
ployment as an incident of his arrest and imprisonment for eighty-one days. 
(Commission established under the treaty of May 8, 1871 (arts. XII et seq.) 
between Great Britain and the United States, ibid. 3285, docket 51.)

Also, in the case of Edwin Bovallins and Henry Hedlund (Sweden and Norway 
v. Venezuela) £400 was allowed on account of an imprisonment of eight days, 
accompanied by suffering and loss of employment. (Swedish and Norwegian- 
Venezuelan Mixed Claims Commission, under protocol of March 10, 1903, 
Ralston's Report (1904) 952.)

197 Case of the Estate of William W. Smithy ms. Department of State, Mixed 
Claims Commission's file, docket 6611.

arrest, detention, imprisonment, OR EXPULSION 353

114297—37------ 24



354 CHAPTER II

immediately addressed a note on the subject to the Sicilian Minister 
of Foreign Affairs, M. Carafa. The Minister replied that the refusal 
Claimant’s time to Perinit Carbone to land was because of the fact 
not particularly that, in the year 1852, he had been arrested and 
valuable confined for alleged political offenses and had been
released only on condition that he would leave the Kingdom of Sicily 
and never return. Upon inquiry it was found that the James Carbone 
who was arrested in 1852 was not the James Carbone who was then 
in Messina. The American Minister complained to the Minister of 
Foreign Affairs that the mistaking of one person for another had been 
a frequent cause of injustice and of complaint, and he made a demand 
for immediate redress. Carbone was still confined in the Marine 
police office at night, and during the day he was permitted to walk 
only on the mole in sight of the police.

Minister Owen reported to the Department of State on December 
28, 1853, that: 198

I imagine that the true, though not the ostensible cause of the unwillingness 
of the Sicilian Government to permit Carbone to land, is, that he was originally a 
Sicilian subject and native of Messina; and that they fear his influence in dis
seminating the republican principles of America among his former associates.
. . . Few of our citizens would ever be allowed to set foot on Sicilian terri
tory, and the Sixth Article of our Treaty would become a mere dead letter, if we 
were to suffer this government to set up, as valid cause for exclusion, proof that 
the traveller demanding admission had formerly consorted with liberals and 
republicans.

On the 7th of January 1854 the American Minister, in addressing 
the Minister of Foreign Affairs, alluded to the fact that he had received 
no reply to his previous note and added that “in a case like this, 
touching the personal rights and liberty of a citizen, protracted 
delay involves all the evils and injury of denial”. On January 16, 
1854 Carbone was allowed to disembark at Messina.199 On Decem
ber 22, 1853, previous to Carbone's liberation, he had been induced, 
by threats and as a condition of release, to sign a paper which he 
was not permitted to read but which the American Consul under
stood contained a denial that he, Carbone, was an American citizen 
and that he had ever, as such, applied for protection to the American 
Consul.

On August 11, 1854 Minister Owen reported to the Department 
that Carbone had asked for damages but had specified no definite 
amount.200 Minister Owen, however, asked 500 piasters (“say Four 
Hundred and Eighty dollars”). With reference to the amount of 
damages he stated to Secretary of State Marcy in a despatch of 
November 14, 1854, that—

198 MS. Department of State, 2 Despatches, Naples, no. 4.
199 Minister Owen to Secretary of State Marcy, February 4, 1854, ibid. no. 5.
200 Ibid. no. 7.
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since putting them at five hundred piasters (equal to six hundred ducats) I 
find, that the usual amount allowed here by law for unjust detention, or false 
imprisonment, is six ducats a day. At that rate, the claim would be reduced to 
two hundred and ten ducats, (say $168.—). If, in the end, there should be a 
difficulty in regard to the amount, I may consent (especially as Carbone named 
no specific sum) to reduce the demand one half, or even to the above sum: the 
important point being, to have the principle recognized, and some practical 
assurance furnished, that the offense shall not be repeated.201

The matter was carried by the Sicilian Minister of Foreign Affairs 
to the King, who declared that the case should be settled. Minister 
Owen agreed to reduce the amount demanded by one half; i. e. he 
said he would be willing to take 250 piasters, but at the same time he 
asked, as a condition of the settlement, the removal of Commissary 
Malato of the Marine police by the Sicilian Government.202 The 
Sicilian Minister of Foreign Affairs admitted that the Government 
had committed a wrong, “that though the mistake of person at first 
was natural enough, and not to be blamed, the long delay was unjus
tifiable.” He observed that “In the first place, however, he thought 
the amount, even at two hundred and fifty piasters, considerably too 
large.” He expressed the view that Carbone “was not a person 
trading on a large scale, whose detention might have involved heavy 
pecuniary loss, but a man whose time, from the nature of his calling, 
could not be especially valuable, and ought not to be estimated higher 
than is usual in similar cases, under the law and custom of this 
Kingdom [six ducats a day]; especially as he could not be said to have 
been imprisoned, but merely to have been detained within Police 
bounds.” “In the second place”, he said “it would be, to the Govern
ment of His Sicilian Majesty, a mortifying thing to acknowledge, 
officially, that they had committed wrong, and thereby subjected 
themselves to the payment of an indemnity; that they were willing, 
in token of admission that Malato had acted improperly, to announce 
to me, that he had been removed from the office he held; and that he 
(the Minister) thought such an acknowledgment ought to suffice, 
without officially recognizing the indemnity; which would, however, 
be paid . . . informally, so soon as the amount could be agreed on.”

The American Minister recalled that, beyond the mere detention 
of Carbone, there was the declaration so improperly obtained from 
Carbone which he was not even allowed to read before signing. 
The Minister of Foreign Affairs stated that his proposal was to atone 
for this latter impropriety by dismissing Malato from office and 
added that, of course, he expected Mr. Owen to inform the United 
States Government officially of all the particulars so that the records

201 Ibid. no. 24.
202 Minister Owen to Secretary of State Marcy, November 20, 1854, ibid. no. 25.
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of the United States would show how the affair was settled. He 
explained that they did not wish to place on their official record, 
however, an acknowledgment that the indemnity was due and paid 
by their Government to the Government of the United States.

Minister Owen was strongly urged by the Sicilian Minister of For
eign Affairs to accede to the Sicilian request, being assured that, 
“ under any circumstances, their Government had received a lesson, 
which they would not soon forget.” Mr. Owen reported on Decem
ber 6, 1854 that:

On reflection, although the point of dignity . . . was not very intelligible to 
me, (since the dismissal of an officer, equally with the payment of an indemnity, 
is an admission of wrong committed, and to be repaired,) yet, as the practical 
result was the same; as the original cause of the mischief was to be removed; as 
the Sicilian Government was to be warned, by actual payment of damages, that 
such abuses must not be repeated; as Carbone was to be reimbursed for loss of 
time; and as you, Sir, were to become cognizant of the whole affair and to know, 
that pecuniary compensation was actually made, though the note of the Minister 
of Foreign Affairs might mention it not; I determined to waive what resolved 
itself into a mere matter of form and etiquette. I decided, also, to give way a 
little more, as to the amount of damages; and to put my ultimatum at two hun
dred American dollars; being upwards of seven ducats (or about five dollars and 
three-quarters) for each day Carbone was detained, whether on board ship, or on 
shore. And this, as my final decision, I communicated to the Intendente.

On the 25th of November, that officer called upon me to say, that the Minister 
had subscribed to my conditions, without further modification; and had prom
ised, that I should have official notice of the removal of Malato; also, that the 
Commissary of Marine Police, who may replace him, at Messina, should receive 
such instructions as to prevent difficulties in future; that the decision should, in 
the course of a few days, be submitted, for ratification, to the King; and that, so 
soon as His Majesty’s pleasure was known, the Minister would communicate 
with me, on the subject.

Yesterday evening, the 5th Inst., I received the promised communication, of 
which I append a translation. (Paper A, accompanying document.) And the 
principal Secretary of the Department of Sicilian Affairs paid over to me two 
hundred and fifty ducats, believing [it to bej the equivalent of two hundred dollars 
of our money; for which I gave him a receipt, as in full satisfaction of the 
claim.203

The King ordered that Malato should be entirely removed from the 
port of Messina, a decision which Minister Owen received with much 
satisfaction.

In discussing the amends due a man who has been deprived of 
unjust imprisonment, Rutherforth states that “His 
loss of time is one article in the account, but it is 
not the only one; the mere uneasiness of such a situa
tion, under which we may include the disgrace at
tending it, is a damage to him.”204

203 Minister Owen to Secretary of State Marcy, December 6, 1854, ibid, no 26.
204 Rutherforth, Institutes of Natural Law (2d Am. ed. 1832) 207.

his liberty by
Damages for 
uneasiness and 
for attending 
disgrace



In the case of Charles W. Torrey (United States v. Venezuela), 
previously discussed,205 a claim was presented to the American- 
Venezuelan Mixed Claims Commission of 1903 on account of the 
imprisonment of the claimant, under mistake, for four hours in Ven
ezuela. The local officials apologized at the order of President 
Personal incon- Blanco. The Commission, Commissioner Paiil speak- 
venience and ing, found that there was no intention to injure the 
discomfort prisoner and held that the compensation should be
limited to reparation for the personal inconvenience and discomfort 
suffered by the claimant during his brief detention. The sum of 
$250 United States gold without interest was allowed.

When the steamers of the Accessory Transit Company, composed 
of citizens of the United States, were captured by the forces of Costa
T . Rica in 1856, the captains were allowed to leave theInconvenience , . , . . , .country after seemmgly engagmg m filibustering ac
tivities. The crews and subordinate officials remained, and from 
among them Costa Rica chose new captains and compelled them 
to serve against the filibusters. Some of these men, American 
citizens, submitted claims to be presented to the Claims Commission 
established under the convention of July 2, 1860, between the United 
States and Costa Rica. One of them, Charles Mahoney, who was com
pelled to serve for a time as captain, was allowed $400 for himself and 
$200 for his wife, who “also was detained during said time [nearly 
two months and a half] and subjected to much inconvenience”.206

In the case of a Mr. Shaw,207 an English missionary, the French 
Government paid the British Government the sum of £1,000 for the 

# arrest and detention of Shaw in 1883 at Tamatave.
character°n ^t0 Shaw was arrested under reasonable suspicion of 

communicating with the enemy, tampering with 
the French troops, and attempting to poison their food, and was de
tained for a period of seven weeks apparently on board a French 
war vessel. In reporting the case to his Government, Earl Granville 
stated that Shaw was completely relieved from any imputation as to 
his character by the French Government’s “acknowledging the 
principle of an indemnity”.208

205 Ante, p. 320.
206 2 Moore’s Arb. 1563, 1567, footnote 1. The total amount allowed in 

Mahoney's case was $1,296.80 (ms. Department of State).
207 75 Br. & For. St. Paps. (1883-84) 180-189.
208 Ibid. 188.
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PROPERTY LOSS

In the case of Robert Davie Trudgett (United States v. Germany), 
decided by the Mixed Claims Commission established pursuant to 
the agreement of August 10, 1922, damages were allowed on account 
of the mistreatment of the claimant by German authorities while he 
was a prisoner on board a German vessel and also for personal prop
erty taken from him at that time.209

The American merchant schooner Winslow was captured and sunk 
by the German auxiliary cruiser Wolf on June 16,1917. The claimant, 
Imprisonment; Robert Davie Trudgett, an American national, who 
injury to health; was fifty years of age and master of the Winslow, 
property seized was taken an(j held a prisoner on board the Wolj
from that date until on or about February 25, 1918, when he was 
landed at Kiel and sent at once to a German prison camp. He was 
held as a civilian prisoner of war in German prison camps at Karls
ruhe, Heidelberg, and Villingen, successively, until November 30, 
when he was sent to Switzerland and placed in the quarantine camp 
at Alleroy. There he remained until December 14, 1918. On that 
date, upon instructions of the military authorities, he reported to 
the United States Consul at Brest, from which port he returned to 
the United States.

During the more than eight months’ imprisonment of the claimant 
on board the Wolj, that vessel, in pursuit of its operations of laying 
mines and capturing enemy craft, cruised through the Tropics, to the 
Arctic regions, and back to Germany, under circumstances entailing 
numerous hardships both to its captives and to the members of its 
own crew. The quarters which the claimant was compelled to occupy 
with other prisoners of his rank and station were necessarily cramped, 
and frequently the ventilation was bad. The food was restricted in 
variety and quantity, and, as a result of claimants confinement on the 
vessel, he suffered great discomfort and inconvenience and his health 
was temporarily although not permanently impaired. There was no 
suggestion that the claimant suffered from any indignities or abuse, 
physical or otherwise, or that he was willfully subjected to any dis
comforts. On the contrary, it appeared that he was lodged and fed 
approximately as well as the members of the crew of the Wolj, although 
when nearing a port or a ship he and the other prisoners were confined 
to their cramped and ill-ventilated quarters to prevent their com
municating with the outside world. This, Germany sought to justify 
as rendered necessary by the very nature of the daring military oper
ations of the Wolj, to the success of which the secrecy of its where
abouts, operations, and purpose was essential. The German Agent 
also maintained that the failure to land the claimant earlier at either

209 Decisions and Opinions 806, docket 4890.
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a neutral or a German port was likewise justified by considerations of 
secrecy and nautical military strategy.

Umpire Parker, in deciding the case, stated that:
No complaint is made of the treatment of claimant on being landed at Kiel and 

thereafter held a prisoner. The claim for impairment of health is predicated 
wholly on his capture, confinement, and detention on the Wolf and the treatment 
there accorded him. It will not be profitable here to consider the legality or 
illegality as tested by rules of international law of such capture, confinement, and 
detention. As this Commission has frequently held, Germany's liability in 
claims presented here is determined not by rules of international law but by the 
terms of the Treaty of Berlin irrespective of the legality or illegality of the act 
complained of.

Assuming without deciding that under the laws of war the considerations relied 
on by the German Agent justified the treatment accorded to claimant by Ger
many, nevertheless they do not enter as factors in determining whether or not 
such damages are embraced within those categories for which Germany is obli
gated to make compensation by the terms of the Treaty of Berlin, or the extent 
of the damage, if any, suffered by claimant as a consequence of such treatment. 
That Treaty provides (paragraph 2 of Annex I to Section I of Part VIII—Repara
tion—of the Treaty of Versailles, carried into the Treaty of Berlin) that Germany 
shall compensate for

“ Damage caused by Germany or her allies to civilian victims of acts of 
cruelty, violence or maltreatment (including injuries to life or health as a 
consequence of imprisonment, deportation, internment or evacuation, of 
exposure at sea or of being forced to labour), wherever arising, and to the 
surviving dependents of such victims."

Does the claim here put forward fall within this provision? The Umpire 
decides that it does. This provision requires Germany to compensate for damage 
caused to civilian victims by Germany or her allies through acts of cruelty, vio
lence, or maltreatment wherever arising. The terms “cruelty,” “violence,” 
and “maltreatment” are general. Ordinarily they connote the exercise of force 
by a human agency, frequently but not necessarily in such manner as to inflict 
injury through physical contact. However, violence may consist of the exercise 
of force, without physical contact, in such manner as to produce fear, terror, 
apprehension, or restraint. . . . Any doubt which might have existed with 
respect to the impairment of claimant's health, directly attributable to those acts 
of violence, being embraced within this category is removed by the express pro
vision that “injures to life or health as a consequence of imprisonment” are 
included in “Damage caused by Germany ... to civilian victims of acts of 
cruelty, violence or maltreatment.” Here is an express enumeration of particu
lars embraced within the preceding general terms without, however, limiting the 
generality of such terms or excluding acts of the same nature not enumerated.

The claimant, a civilian American national, through acts of violence was seized 
and long imprisoned by Germany. As a consequence of such acts he suffered 
a temporary impairment of health. Injuries to the health of a civilian as a 
consequence of imprisonment are expressly included in the damages for which 
Germany must compensate. The claim therefore falls within the category above 
quoted fixing Germany's liability.

The claimant has not sought to exaggerate the hardships suffered by him or 
their consequence to his health or the amount of his damage as measured by 
pecuniary standards. The Umpire agrees with the American Commissioner
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that on this particular count an award should be made in favor of the claimant 
for the full amount claimed, namely, $1,500.

On the record presented the Umpire further finds that the personal property 
surrendered by the claimant to the agents of Germany and not returned to him 
was of the value of $419, the full amount claimed, for which Germany is liable.

As pointed out in the opinions of the National Commissioners, Germany is not 
liable under the Treaty to pay the other amount claimed herein, for the loss of 
claimant’s earnings from the time of his capture to the date of return to his 
home.210

Moses Moke, a citizen of the United States, was imprisoned in 
Mexico for one day on account of the nonpayment of a forced loan.

Mr. W. H. Wadsworth, American Commissioner, 
imprisomnent811^ m rendering the opinion for the Commission estab

lished under the convention of July 4, 1868, between 
the United States and Mexico, said that the claimant was entitled 
to the value of his horse, saddle, and bridle which were seized on 
December 17, 1864, and was entitled to be indemnified for two forced 
loans amounting to $1,000 and $300, respectively, with interest, and 
to $500 for his imprisonment to enforce the payment of the loans. 
He added:

The forced loans were illegal: the imprisonment was only for one day, and 
resulted in no actual damage to claimant or his property, but we wish to condemn 
the practice of forcing loans by the military, and think an award for $500 for 
24 hours imprisonment will be sufficient. While the calamitous circumstances 
surrounding the officers of the Gov- and the people of Mexico at the time are 
entitled to much consideration, on the question of damages, nevertheless we 
cannot too strongly condemn this arbitrary, illegal and unequal way of supplying 
the wants of the military. If larger sums in damages, in such cases, were needed 
to vindicate the right of individuals to be exempt from such abuses, we would 
undoubtedly feel required to give them.211

210 Ibid. 819-822. Footnotes omitted.
211 Docket 342; ms. Department of State.
In the following cases the arrest or detention was accompanied by loss of 

property:
Mary Hughes, administratrix of Captain George Hughes (United States v. 

Mexico), Board of Commissioners formed pursuant to the act of Congress 
of March 3, 1849, 3 Moore’s Arb. 2972; ms. Department of State ($20,000 
indemnity allowed for several weeks’ unwarranted imprisonment in 1832, 
personal injury, and loss of personal property).

Fayette Anderson and William Thompson (United States v. Mexico), 
Commission established under the convention of July 4, 1868, docket 333, 
ms. Department of State ($1,000 allowed for illegal arrest of Anderson, 
$3,200 with interest at 6 percent allowed for value of personal property, 
crops, and teams taken and used by Mexican troops).

John Carville Stovin (Great Britain v. United States), Commission estab
lished pursuant to arts. XII et seq. of the treaty of May 8, 1871 between 
Great Britain and the United States, Hale’s Report (1874) 64, docket 23 
(imprisonment about five weeks, large claim for business losses and losses of 
personal property, awarded $8,300).

[Footnote continued on p. 361.]
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Charles E. Frary, a citizen of the United States, at first asked the 
Government of the United States to present a claim to Santo Domingo 
for “the value of the mahogany logs—$1,000 for the company's loss 
at Monte-Christi, $500 for the company's loss on the Yagua River, 
$1,000 for his detention [from January 31 to March 6,1885], and $5,000 
for about two months' legal advice; aggregating in all nearly $11,000 
Business losses Later $15,000 was claimed and still later $25,000.* 211 212 
and wrongful It was urged that the Governor of Puerto Plata had
detention exceeded his authority by keeping Frary under sur
veillance and by “refusing him a passport" in order to retain him 
in that city. The American Minister, however, in reporting the settle
ment of this case on March 30, 1888, stated that he “ could not lose 
sight of the fact that it was probably our citizen's indiscreet actions 
and defiant, if not insulting, attitude that probably actuated those in 
power to be unsympathetic toward him and push their law to the 
finest point".213 The Minister of Foreign Affairs “ told of the belliger
ent attitude Mr. Frary had taken against their laws and his open 
avowals not to respect them, and that the . . . Company had 
already intended suspending business in Santo Domingo before the 
affair . . 214 215 The Dominican Minister of Foreign Affairs offered
$5,000 indemnity, later raising it to “ $10,000 in the foreign debt, 
payable in installments every sixty days". 216 The American Min
ister was authorized to accept this amount on these terms.216

Michael Brown, a citizen of the United States, entered into a 
contract to lease a house in Mexico in which to establish a shop for 
cleaning and dyeing clothes, the duration of the lease to be for two

Footnote 211—Continued.
James T. Munroe (Great Britain v. United States), ibid. 78, docket 235 

($1,540 allowed for detention for two days and twelve hours—small amount 
of personal property taken).

William Miller (United States v. Panama), ms. Department of State, 
file no. 419.11M61 (claim settled in 1911 for $250, actual value of personal 
property lost in connection with claimant’s imprisonment in 1909; claimant 
(colored) intoxicated at the time of the arrest).

211 1888 For. Rel., pt. II, pp. 1418-1422, 1420; ms. Department of State, 1 
Consular Letters, Puerto Plata, no. 32, March 11, 1885; James D. Porter, Acting 
Secretary of State, to Singer and Goodrich Lumber Co., June 5, 1885, ibid.
155 Domestic Letters 584-585; Green B. Raum to Secretary of State Bayard, 
September 2, 1885, ibid. 1885 Miscellaneous Letters, pt. I.

213 1888 For. Rel., pt. II, p. 1420. For other cases where the provocative 
conduct of the claimant has been emphasized, see ante, pp. 142 et seq.

214 1888 For. Rel., pt. II, p. 1420.
215 Ibid.
210 Ibid. 1419.
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years from November 1899.217 While Brown was peacefully en- 
Interference with joying his lease, the lessor decided to add another 
lease, and im- story to the house in order to obtain more rent. With 
prisonment this object in view, she asked Brown to rescind the
contract, offering to indemnify him, and as he declined to accept the 
proposal, she applied to the governor of the district to compel him to 
vacate the premises, alleging that the house was in a dilapidated con
dition. The governor of the district admitted the petition of the 
lessor and notified Brown to vacate the house immediately, although 
the latter asked several times that the house be examined, stating that 
it would be found that it was not in a dilapidated condition and that 
the allegations were a mere pretext to recover the house. The gover
nor committed Brown to the first correctional judge on a charge of 
disobedience. Brown appealed for a stay of proceedings and pro
tection against the order of the governor and against the acts of the 
first correctional judge, who had deprived him of his liberty by com
mitting him to prison and holding him there for three days. The 
appeal for a stay of proceedings being sustained, the second district 
court and the Supreme Court granted Brown the protection sought, 
and ordered the restitution of the house to him. This decree of the 
Supreme Court was not complied with, however, because the lessor 
refused to return the house as it was.

Brown claimed a right to the possession of the house and indemnity 
for the damages and losses caused by the aforesaid acts, including 
the illegal imprisonment he was made to suffer by the governor of the 
district and by the judge of the first correctional court. The claim was 
settled in 1902 by the payment to Brown by the Federal district 
government of $10,000 in cash, the amount demanded by him.218

Samuel F. Tracy, a citizen of the United States, claimed $104,559.06^ 
as indemnity for his allegedly false imprisonment of eight or nine 
. months without trial in 1839 and 1840 in Peru, con-
ranted; personal trary to treaty stipulations, for personal wrongs and 
nesslosses^ buS1’ injuries, and also for losses (to the extent of $60,000, 

it was alleged) on certain quicksilver mines confiscated 
by that Government.219

217 1902 For. Rel. 786-789.
218 Minister Clayton to Secretary of State Hay, June 19, 1902, no. 1434, 

ibid, 788.
2i» J. C. Pickett to Secretary of State Forsyth: October 5, 1839 (ms. Depart

ment of State, 5 Despatches, Peru, no. 2); March 30, 1840 (ibid, no. 9); April 22, 
1840 (ibid, no. 10); May 25, 1840 (ibid. no. 12); September 10, 1840 (ibid. no. 22). 
J. C. Pickett to Secretary of State Webster: November 27, 1841 (ibid. 6 Des
patches, Peru, no. 52); May 13, 1842 (ibid. no. 61). Charg6 d’Affaires J. Ran
dolph Clay to Secretary of State Webster: January 8, 1852 (ibid. 9 Despatches, 
Peru, no. 88); August 11, 1852 (ibid. no. 106). Charge d’Affaires Clay to Secre
tary of State Marcy: September 10, 1855 (ibid. 12 Despatches, Peru, no. 274); 
October 24, 1855 (ibid. no. 280).
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On March 30, 1840, Tracy was arrested as he was about to leave 
Peru. Mr. Pickett, the American representative in Peru, described 
the incident as follows:220

Mr. Tracy was not arrested for any political offence, but for an alleged contempt 
of the Intendant. A person declaring himself to be Mr. Tracy's creditor, had 
taken measures, as is usual in such cases, to prevent him from leaving the country; 
and upon being summoned to appear before the Intendant and to surrender his 
passport, he did not obey with the promptness required, being at the time engaged 
in settling an account. On appearing before that officer, not long after being 
summoned, his language was not considered as sufficiently respectful, and he was 
immediately arrested, tied with a rope, dragged through the streets, on foot, by 
the police guard, nearly half a mile, to the prison of the old Inquisition; and on 
his arrival, forced into one of the dungeons; but was removed in a few hours to a 
comfortable room.
Pickett thought that the demand for the surrender of the passport 
was illegal but that Tracy should have surrendered it promptly. The 
conduct of the Intendant was approved by the Peruvian Government 
and he remained unpunished, as no judge was intrepid enough to punish 
a man protected by the President at the time.

With reference to the amount claimed by Tracy, Pickett stated:
The charge of $16,559.6)4 cents for losses on the sale of merchandise will be 

objected to, probably, on the ground, that Mr. Tracy was not compelled to sell, 
and that his doing so being a voluntary act, he cannot have any just claim to be 
indemnified. It will remain then to be considered, whether the circumstances 
by which he was surrounded, were not, in fact, as coercive as a peremptory order 
to sell would have been. He has been seven or eight months under arrest, without 
any prospect of being either released or put upon his trial, and may be regarded, 
therefore, as being under the necessity of arranging and closing his business, as 
best he could.

The charge of $18,000 for loss of profits, whilst under arrest, Mr. Tracy states 
to be less than his average profits for the last five years. The sum may appear 
large in the United States; but in Lima, prices are high and mercantile profits 
are sometimes very great.

The charge of $10,000 for personal ill treatment, requires no explanation. It 
will be regarded here, no doubt, as excessive, beyond all reason, but justice, as 
well as policy requires, that the Government of Peru should be made to know, 
that a citizen of the United States is not to be oppressed with impunity.221

On August 11, 1852 Mr. J. Kandolph Clay, the American Charge 
d,Affaires in Peru at this time, reported to the Department of State 
that an agreement had been entered into between the Peruvian Min

220 J. C. Pickett to Secretary of State Forsyth, April 22,1840, ibid. 5 Despatches, 
Peru, no. 10.

221 J. C. Pickett to Secretary of State Forsyth, May 25, 1840, ibid., no. 12.
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ister of Foreign Affairs and himself on August 6, 1852 for the final 
adjustment of the Tracy claim. The claim of Tracy was as follows:
1. Loss on sale of stock in the Cerro de Pasco_______________  $12, 083. —
2. Loss on sale of stock of merchandise in Lima______________ 4, 476.
3. Damages for illegal arrest and imprisonment at Callao______ 10, 000. —
4. Loss of time during that period_________________________ 18, 000. —
5. Loss on two shares in the Huancaoelica Mining Company___ 60, 000. —

$104, 559. 6lit

Mr. Clay stated that:
The Peruvian Government has agreed to pay Mr. Tracy the sum of twenfcy- 

six thousand, five hundred and sixty dollars; being the amount of the three first 
items of his claim, in two annual instalments . . . with interest on the same, at 
the rate of five per cent per annum, until payment of the whole shall be made.

The Government rejected the fourth item of Eighteen thousand dollars, in toto, 
and I think with reason, as his time was scarcely worth $2000 per month to him, 
and besides it allowed the sum of $10,000 for the personal injury inflicted.222

This settlement was approved by the Department of State.
Commissioner Wadsworth, in his opinion for the Commission 

established pursuant to the convention of 1868 between the United 
States and Mexico, in the case of Robert Wulfing (United States v.

m # Mexico),223 in considering the large claims for losses
ness^nwartime to Wulfing’s business interests in connection with 

his imprisonment and enforced military service, said:
There is in this record not a particle of proof, that claimant’s business interests 

were endamaged a piaster, by his imprisonment seven days by Fierro or his en
forced military service of 15 days, during the siege of Parras. The other im
prisonment of two days, could only affect the business interests of his employers.

When shut up by Fierro, his store was in charge of his clerk, and we cannot 
guess at any pecuniary loss occasioned by his temporary absence. During the 
siege of the town, his sales must have been poor, and most persons would be apt 
to decline business and shut up at such a time. Yet for these wrongs, he asks 
$50,000. Could such unconscionable demands be received with favor, a thou
sand persons like claimant could be found ready to naturalize themselves in the 
United States, and run off to Mexico, to lay in prison for a week rather than obey 
a military order to furnish a horse, etc., which could be done at an expense of $50.

For the money received by Mexico from the claimant, an award of 
$682.08 was made in this case, and for the “injuries” inflicted on him 
the sum of $1,500 was allowed, totaling $2,182.08, plus $100 costs.

John 7. Shaver, a British subject, claimed damages before the British- 
American Tribunal, organized pursuant to articles XII et seq. of the

222 Minister Clay to Secretary of State Webster, ibid. 9 Despatches, Peru, 
no. 106.

223 Docket 345; ms. Department of State.



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 365

treaty of May 8, 1871, for having been unduly detained after his 
arrest. While traveling in the United States on the 

ment°ore^inSs business of the Grand Trunk Railway Company, he 
was arrested on October 15, 1861 under suspicion of 

being engaged in conveying communications between rebels in Canada 
and the States in rebellion against the Union. On January 6, 1862 
he was released. He alleged that by his arrest he lost his lucrative 
employment as agent of the railway company, that he lost the con
fidence of his employers, that he was unable to regain his position 
after his release, and that he suffered large pecuniary losses in con
sequence of his arrest and detention. The amount of his claim for 
these losses was $100,000. Immediately after his arrest the Chief of 
Police of New York City had reported to the Department of State 
that he had found no proofs to warrant the claimant’s further deten
tion. The Commission awarded the claimant $30,204, Mr. Frazer 
dissenting on the question of the amount. The Commission did 
not indicate on what it based its award, but business losses were no 
doubt considered in determining the amount allowed.224 225

In the case of the arrest and imprisonment for forty-three days of 
George W. Morton,226 a citizen of the United States, Umpire Francis 
Lieber, the first umpire of the Commission established under the 
convention of 1868 between the United States and Mexico, said:

... It does not appear very clearly what injury was done to the property of 
Uncertain claimant by his arrest, nor does the authority ever pay for
amount of prop- such injuries in municipal cases. This is however an inter- 
erty loss is com- national Tribunal, and Equity in its fullest sense is one of its 
gensatedin elements in deciding. Let Mexico pay $1000 to the United

equity States for the benefit of the claimant.226

EFFECT OF CLAIMANT’S STATUS OR CONDUCT

A private citizen who voluntarily goes into a foreign country 
submits himself to the laws of that country and is entitled to no 
special treatment because of his alienage, provided always that the 
law and the treatment accorded to him are not below the standard

224 Hale’s Report (1874) 66, docket 51.
225 Docket 446; ms. Department of State. See post, p. 383.
226 In this connection see the case of Thomas Dolan (United States v. Mexico). 

Dolan, an American citizen and a passenger on the Archibald Grade, had been 
arrested on justifiable suspicion. He was allowed $1,000 for the unnecessary and 
illegal delay and harsh treatment incidental to his imprisonment. The Mexican 
Agent took the specious position that whether Dolan was an innocent passenger 
or not, there was no injury to the claimants in this and similar cases. These men, 
he said, were starving and out of work, and were supported by the Mexican 
Government in the beautiful City of Mexico on better rations than their own 
citizens in prison had, and they should be indebted to rather than claimants 
against Mexico. (Commission under the convention of 1868 between the United 
States and Mexico, docket 79, ms. Department of State.)
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expected of a member of the family of nations. On the other hand, 
the alien who is sent and is received in a foreign state in an official 
capacity, such as a diplomatic or consular officer or other official sent 
to one state by another state as the representative of the latter, is 
entitled to expect that he will be accorded the treatment appertaining 
to his official status.227 He goes into the country with this understand
ing and implied assurance. Not only is there a duty on the part of 
the receiving state not to arrest a diplomat, but there is a duty to take 
measures to prevent interference with his person or with property used 
in connection with his mission. There is also a duty on the part of 
the receiving state not to interfere unnecessarily with consuls and 
other officials of the sending state not having a diplomatic status and 

. # . to afford them freedom from undue interference by
o/cla^iantltl0n others in the performance of their duties, although 

they are not generally immune from the local juris
diction. In other words, the receiving state owes the state of which 
they are nationals a correspondingly greater duty, for the breach of 
which indemnity is payable. Various interests and rights of the 
sending state and its nationals may be adversely affected by the 
receiving state’s interference with the rights of such officials. Accord
ingly, the wrongful arrest of such agents of the state may give rise to 
somewhat greater liability on the part of the receiving state than does 
the arrest of a person occupying no official position.

Francis W. Rice, American Consul at Acapulco, Mexico, was 
imprisoned on June 11, 1852 and kept in jail for three days, after 
which he remained a prisoner in his own house. He presented a 
claim for $50,000 to the Commission under the convention of July 4, 
1868 between the United States and Mexico, “made up of losses 
sustained by the prevention of business which he would have done; 
by the loss of his consular fees, and, ... [as Umpire Lieber supposed] 
by a sum of money to be payed for the indignity offered to him as 
Consul, by the original imprisonment of three days, and, perhaps 
by the repeated restrictions put upon him, if any were, for it does 
not appear very clear how he was imprisoned after his first detention 
in the jail.” The Umpire awarded $4,000 on the claim.

In this case a ship in distress in the harbor at Acapulco was not 
able to pay for its repairs and expenses. The master and crew 
ordered the ship sold, on condition that a part of the purchase price 
should be paid immediately, and certain parties, among them one 
Snyder, purchased the ship. These parties were unable to pay the 
amount specified, and the ship was sold again to one Fretz. At the 
instigation of the former purchasers, a Mexican judge proceeded to 
sell the ship again in the interests of the members of the crew, who 
had refused to receive their just portion of the proceeds of the sale.

227 See also, ante, pp. 136 to 142.
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Rice interceded on behalf of Fretz and posted a notice on the Con
sulate door that Fretz was the lawful owner. This injured the 
subsequent sale of the ship by the judge. Snyder came to tear 
down the notice and, in being ordered away, was threatened with a 
pistol by Rice. Two weeks later the judge sent ten soldiers to 
arrest Rice for this “assault”.

In awarding Rice $4,000, the Umpire said:
It is well established in the Law of Nations, and has been so, ever since 

the full development of this branch of jurisprudence, that a 
consul is not a diplomatic agent, enjoying ambassadorial 
privileges, but on the other hand it is also acknowledged that 
a consul ought to be treated with international regard and 
respect—a rule on which the American government has 
repeatedly and signally acted, and which in the case of Rice,

Consul entitled 
to “international 
regard and 
respect”

it seems has not been strictly observed by the Mexican authorities;

The Mexican judge kept Rice for more than sixty hours (that is to say for 
three days and nights) allowed by the Mexican Constitution of 1824, on sus
picion alone. To this it is replied that Rice’s acts were “public and notorious, 
multifarious and proved”, and did not require any specified charge of offences, 
but it will be observed that “notorious and public acts”, though they be noto
rious, form no substitute for that habeas-corpus principle (as it may be called 
for brevity’s sake) which among other requisites demands a statement of the 
reason of the arrest, issued by lawful authority.228

In the case of John A. Sutter, an American Consul, had been 
attacked in his office by one Francisco Ayon, a Mexican armed with 
two stones and a gun. The court of Acapulco, on April 18, 1877, 
held that Sutter acted in self-defense in repelling and shooting the 
aggressor, and absolved him from all criminal responsibility for the 
wound he had inflicted. John W. Foster, American Minister to 
Mexico, in a despatch, dated June 5, 1877, to Secretary of State 
Evarts, stated that “the action of the judicial authority, the arbi
trary arrest and imprisonment of the consul by General Jimenez 
were unjustifiable and illegal”.229 An official visit was made by the 
authorities of the port to the Consulate and a salute of twenty-one 
guns was fired to the United States ship in the harbor for the insult 
to the flag.

In the case of John Magee, a British Consul, who was imprisoned 
for two days when arrested at San Jos6, Guatemala, in April 1874 
and cruelly lashed and threatened, $50,000 was paid by the Guate
malan Government, and a salute of twenty-one guns was fired 
despite a renouncement by Magee of any claim to indemnity. (See 
ante, pp. 317 et. seq.)

228 Docket 7; ms. Department of State.
229 1877 For. Rel. 406-409.
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Victor H. MacCord, American consular agent at Arequipa, Peru, 
was also acting superintendent of the Arequipa, Puno, and Cuzco 
Railroads at that place.230 On June 12, 1885 one of the trains was 
requisitioned by order of the prefect, Colonel San Roman, for the 
purpose of conveying troops. Through the perfidy of the engineer and 
Consular agent carelessness of the officer in charge of the engine,
arrested and life the engine was turned over to the opposing forces, 
threatened Although no blame could be attached to MacCord, 
he was immediately arrested and imprisoned. On the day of his 
arrest (June 12th) he was ordered to be shot and was led before a 
firing squad. When asked whether he had anything to say, he 
replied that he had committed no crime. After consultation among 
the officers in charge, he was led back to prison. He was removed to * 7 * * * * * 13

230 Case of Victor H. MacCord (United States v. Peru): 1888 For. Rel., pt. II, 
pp. 1366, 1380; ms. Department of State, 47 Despatches, Peru, no. 442, Novem
ber 3, 1888; ibid. no. 444, November 19, 1888, enclosure 2, November 14, 1888; 
ibid. 50 Despatches, Peru, no. 310, October 5, 1891; ibid. no. 327, November 23, 
1891; ibid. no. 330, December 5, 1891; ibid. no. 342, February 9, 1892; ibid. 52 
Despatches, Peru, no. 472, February 18, 1893, and six enclosures; ibid. 53 Des
patches, Peru, no. 82, January 27, 1894; ibid. 55 Despatches, Peru, no. 312, August 
18, 1896; ibid. no. 319, August 29, 1896; ibid. no. 329, September 28, 1896, and 
enclosure, September 23, 1896; ibid. 56 Despatches, Peru, no. 340, November 7, 
1896; ibid. no. 343, November 16, 1896; ibid. no. 345, November 17, 1896; ibid. 
no. 359, December 28, 1896; ibid. no. 369, January 23, 1897; ibid. no. 372, Feb
ruary 15, 1897; ibid. no. 378, March 3, 1897; ibid. 57 Despatches, Peru, no. 410, 
June 14, 1897; ibid. no. 432, August 24, 1897; ibid. 58 Despatches Peru, no. 54, 
December 22, 1897; ibid. 59 Despatches, Peru, no. 190, October 29, 1898; ibid. 
no. 222, January 13, 1899; ibid. no. 228, January 31, 1899; ibid. no. 229, February
7, 1899; ibid, unnumbered telegram, February 11, 1899; ibid. no. 230, February 
13, 1899; ibid. no. 236, February 24, 1899; ibid. no. 237, February 26, 1899; ibid.
no. 245, April 17, 1899; ibid. 8 Notes, Peru, unnumbered, October 26, 1888,
November 3, 1888; ibid. 9 Notes, Peru, unnumbered, July 31, 1897, September 7,
1897, October 9, 1897, February 9, 1898, March 3, 1898, April 9, 1898, April 12,
1898, April 16, 1898, April 26, 1898, June 2, 1898, June 11, 1898, August 13, 1898,
October 29, 1898; ibid. 9 Despatches, Ottawa, no. 120, October 24, 1898; ibid. 17 
Instructions, Peru, p. 356, no. 232, October 8, 1888; ibid. p. 372, no. 252, February
13, 1889; ibid. p. 498, no. 178, November 6, 1891; ibid. p. 565, no. 286, April 24, 
1893; ibid. p. 610, no. 48, December 29, 1893; ibid. p. 679, no. 169, June 27, 1896; 
ibid. pp. 699-700, unnumbered telegram, September 23, 1896; ibid. 18 Instruc
tions, Peru, p. 1, no. 190, September 24, 1896; ibid. p. 7, unnumbered telegram, 
November 17, 1896; ibid. p. 8, no. 203, November 21, 1896; ibid. p. 14, no. 210, 
December 28, 1896; ibid. p. 21, unnumbered telegram, February 5, 1897; ibid. 
pp. 19-20, no. 218, February 8, 1897; ibid. p. 51, no. 6, September 20, 1897; ibid. 
p. 67, no. 32, November 19, 1897; ibid. p. 90, no. 73, March 1, 1898; ibid. p. 99, 
no. 92, May 23, 1898; ibid. p. 105, no. 103, June 11, 1898; ibid. pp. 127-128, 
unnumbered telegram, October 29, 1898; ibid. p. 128, no. 144, October 31, 1898; 
ibid. p. 136, no. 154, November 25, 1898; ibid. p. 143, unnumbered telegram, 
January 12, 1899; ibid. pp. 143-144, no. 169, January 12, 1899; ibid. p. 151, no. 
172, February 4, 1899; ibid. p. 153, unnumbered telegram, February 10, 1899; 
ibid. pp. 157-158, no. 187, March 18, 1899; ibid. p. 161, unnumbered, March 30,
1899,



another prison on the thirteenth of June, and there, under threat 
of returning him to the first prison, he was ordered to pay a fine of
10,000 soles for the loss of the engine which he refused to pay. Having 
been returned to the first prison, the entire foreign colony, headed by 
the Consular Corps, interceded and, fearing for his life, secured his 
removal to another place of detention and a promise of a prompt 
trial. Threats were made to increase the fine to 15,000 or 20,000 
soles, if it was not paid by 3 o’clock of the day on which the demand 
was made, and food, water, and furniture were denied the prisoner. 
By great effort the sum of 10,000 soles, silver coin, was borrowed by 
him and paid. He was released on the sixteenth of June. The 
prefect at Arequipa, San Roman, was retained as prefect at that 
place and was later reappointed with an official statement that his 
services had been satisfactory to the Peruvian Government.

Although MacCord immediately protested before the British Vice 
Consul at Arequipa about the treatment he received, including his 
arbitrary detention longer than the period allowed for investigation 
without semblance of legal process, his complaints were not formally 
laid before the American Legation at Lima until May 24,1888 because, 
until that time, he apparently feared that if he did so some injury 
might be done to the foreign railroad interests. On the latter date, 
however, the Peruvian Government seized the railroads which were 
being operated under a concession held by MacCord’s employer. 
The explanation of the delay in presenting the claim was satisfactory 
to the Department of State.231 Upon presentation of the claim in 
1888, the Peruvian Government referred to the laches of the claimant 
and the need “to follow judicially the personal responsibility of the 
author ”, i.e. “a chief in arms against the Government then recognized 
as legitimate by all nations”.232

The claim for $50,000 on behalf of MacCord, which he at one time 
placed as high as $200,000 for abuse, maltreatment, and persecution,233 
was arbitrated by the two Governments under a protocol signed on 
May 17, 1898 and a supplementary protocol signed on June 6, 1898, 
whereby the question of the amount “of pecuniary indemnity” 
to be paid by Peru was referred to the Right Honorable Sir Samuel 
Henry Strong, Chief Justice of the Supreme Court of the Dominion 
of Canada, as Arbitrator, who should “hear said cause and . . . 
determine the amount of said indemnity ...” the Peruvian Gov
ernment “having condescended, as an act of deference to the United 
States, in excluding from the arbitration the discussion of its liability

231 1888 For. Rel., pt. II, pp. 1367, 1369, 1370.
232 Ibid. 1371.
233 Ibid. 1380.
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or irresponsibility”. After reciting the provisions of the terms of the 
arbitration, Sir Henry Strong made the following award: 234

And Whereas I the said Samuel Henry Strong, the Arbitrator named in the 
said submission, duly accepted the office of Arbitrator in the premises and under
took to make an award in the matters submitted.

Now, therefor, I, the said Arbitrator, having naturely considered the evidence 
and arguments submitted to me, do hereby make and declare my award and 
decision in the premises as follows [s^c]:

I determine and award that the Republic of Peru shall pay according to the 
terms of the submission to the Government of the United States as and by way of 
indemnity for the injuries inflicted on Victor H. MacCord, a citizen of the United 
States, at Arequipa, in Peru, in the year 1885, the sum of Forty Thousand dollars 
current money of the said United States.

In Testimony whereof, I, the said Samuel Henry Strong, the Arbitrator above 
named, have made this present decision and award in duplicate, at the city of 
Ottawa, in the Dominion of Canada, this fifteenth day of October, in the year 
of Our Lord one thousand eight hundred and ninety eight, and have signed and 
sealed accordingly.

Signed and sealed in presence of
L. Maxwell Lyon. S. Henry Strong.

R. G. Davis

The effect of the admission of liability by the Peruvian Government 
was, so far as the Government of the United States was concerned, 
described in the Brief of the United States, signed by W. L. Penfield, 
then Solicitor for the Department of State, as follows:

In terms of diplomatic circumlocution, used in order to save, as far as possible, 
the susceptibilities of Peru, the liability of Peru is admitted in the protocol, by 
the use of a phrase familiar to every common-law lawyer. By that admission, 
that liability is conclusively established, as against any of the evidence in the 
record which otherwise might have been considered as tending to disprove it. 
These facts, which fix that liability, are therefore the facts which should govern the 
determination of the amount of the indemnity. The facts are shown by the 
printed Senate reports, the diplomatic correspondence, and other documents, 
which have been agreed on by the parties and incorporated in the record as the 
evidence in the case.286

Whether the Arbitrator understood the admission of liability by 
the Peruvian Government to be an admission of all the facts as 
alleged by the United States Government, or only a sufficient number 
of facts to render Peru liable, whatever these may have been in his 
opinion, does not appear from his award. He measured the damages, 
but whether this was at the same time the measurement of the extent 
of Peru’s admitted liability, which it apparently was, does not appear. 
The “facts” had been a matter of considerable dispute between the 
two Governments. * 288

284 Reclamacidn del ciudadano Americano Victor H. MacCord (1899, Lima), 
Ministerio de Relaciones Exteriores, unpaged, third document.

288 Brief for the United States, pp. 1-2.



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 371

In the advisory opinion in the Topaze case,236 frequently referred to, 
Umpire Plumley, of the British-Venezuelan Claims Commission 
established under the protocols of February 13 and May 7,1903, after 
citing eighteen cases of arrest and imprisonment, said with reference 
to the seventeenth and eighteenth cases, where it appeared that rather 
liberal amounts were awarded, that:

We have here eighteen cases, . . . The persons thus arrested were men of 
more or less substance and character, but none, exclusive of those receiving the 

two high sums awarded, occupied any particular official rank 
Rank or position or position, and the awards in each case meant substantially 
of claimant the measure in the given case of the value set on individual

liberty and the indignity to that personal liberty by an unau
thorized and unlawful arrest and detention.287 * 17 18

236 Ralston's Report (1904) 329.
237 Ibid. 330-331.
The seventeenth and eighteenth cases referred to by Mr. Plumley were 

described in his text as follows:
(17) Sartori (p. 3120 [Moore's Arb.]): Detained in fact four months, but 

it was held by the umpire that all but two days of that time was under 
circumstances permitting a detention. For the two days of unjustifiable 
detention the umpire allowed $5,000, or $2,500 a day.

(18) Forwood (p. 3307): Arrested in New York upon suspicions that he 
was aiding the enemy in the American civil war, and without any justifiable 
fact he was held in the office of the chief of police of New York city four hours. 
He was allowed by the British-American Commission $25,000.

[Ibid. 330-331.]
Inasmuch as this group of cases is frequently referred to, it may be pointed out 

with reference to the last two cases only, which Mr. Plumley describes as being 
liberal in amount because of the status of the claimant, that the brief summaries 
given of these two cases are somewhat inaccurate.

General Herran, in rendering the award in the Sartori case states that “Sartori 
was placed in confinement and brought to trial, but four months later, without 
judgment having been passed on his case, he was set at liberty." (3 Moore's 
Arb. 3120, 3122.) After reviewing different phases of the case the Umpire said:

I am of opinion, therefore, that the Government of Peru is responsible for 
the delay of forty-eight hours in taking the formal declaration of Sartori, 
and for not having brought him to judgment. [Ibid. 3123.]

... In my opinion what may be conceded is a compensation for the 
delay of forty-eight hours in taking his declaration, and for not having passed 
judgment in his case. [Ibid. 3124.]

It seems that the sum of $5,000 was allowed as much because of Sartori's 
“not having [been] brought ... to judgment" for four months as for the delay 
of forty-eight hours in taking his formal declaration and that, accordingly, it is 
unsafe to assume that $2,500 a day was allowed in that case.

Mr. Plumley must also have been misinformed concerning the eighteenth case— 
the Forwood case. In that case a claim for £5,000 for the arrest and detention of 
Forwood was disallowed by the American and British Claims Commission under 
the treaty of May 8, 1871 (4 Moore's Arb. 3307-3308; Hale's Report (1874) 
84, 209, docket 394).

In neither of these cases does it appear that the claimants were of any particular 
official rank or social position.
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This is an inference that where claimants occupy some “ particular 
official rank or position” larger sums are awarded. In the Topaze 
case ten officers and twenty members of the crew of that vessel had 
been imprisoned for at least twenty-four hours. The Venezuelan 
Commissioner requested Umpire Plumley to express “his unofficial 
opinion upon the question whether a demand by the British Govern
ment for £20 each on behalf of officers of the ship and for £10 each for 
the crew in the case as made is an excessive amount.” 238 After con
sidering the first sixteen cases, of the list of eighteen, the Umpire 
concluded that the average amount allowed in those cases was based 
on a rate of a little more than $161 a day, and that “a sum not exceed
ing $100 a day is not an excessive demand, but approaches the mini
mum sum rather than the maximum allowed in cases for illegal arrest 
and detention, and is apparently the favored allowance by arbi
trators.” 239

It frequently appears that the officers of a ship secure larger sums 
for their illegal detention, or mistreatment during detention, than the 
members of the crew of the same ship. This may be based, in part, 
upon the greater earning capacity of the officers of the vessel, and, in 
part, upon their status. The Commission established under the 
convention of 1868 between the United States and Mexico, in cases 

where officers of a vessel were allowed amounts varying 
Officers versus from $1,000 to $2,000, allowed members of the crew 

from $200 to $500 for like periods of detention.
In the case of Martha Thatcher, administratrix of the estate of Anthony 

Thatcher (frequently spelled Thacher), Umpire Thornton allowed 
“$1,500 Mexican [gold]” without interest, on account of the un
justifiable arrest and detention for seven days of the claimant’s 
husband, Captain Anthony Thatcher of the bark Emily Banning, 
by the Mexican authorities at Orilla and Zacatula, when he landed 
in distress from his ship and alarmed the people of the two towns, 
which were not ports of entry. American Commissioner Wadsworth 
stated in his opinion that the claim was for the imprisonment, sub
sequent hardship, sufferings, and sickness occasioned by the imprison
ment, and for the journey in an open boat and on foot from the 
mouth of the River Zacatula to Acapulco. It was his opinion that 
“It was bad treatment to give anybody; but the Captain of a vessel 
in distress, seeking aid for his sick sailors, in the name of humanity, 
of treaties between his country and Mexico, stands in a peculiar 
attitude.” He recommended the allowance of $10,000. Three * 232

238 Ralston’s Report (1904) 329.
232 Ibid. 331.
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seamen on this vessel, likewise detained and cruelly treated, were 
allowed $200 each for their illegal detention and cruel treatment.240 241 242

In the cases of Captain Thomas S. Andrews241 and Benjamin Ripley,2*2 
captain and first mate, respectively, of the whaling vessel Rebecca 
Adams, seized on November 18, 1855, after having been chartered to 
the expeditionist Zerman, awards of $2,000 each were made “for the 
ill-treatment suffered and loss of time” during their detention by the 
Mexican authorities under justifiable circumstances. Umpire Thorn
ton of the Commission established under the 1868 convention between 
the United States and Mexico, who decided these cases, explained 
his action in allowing the same amount of damages ($2,000 each) to 
members of the crew 243 that he allowed to the officers by the statement 
in his decision in the Ripley case that “The officers and crew acqui
esced in this deviation [the chartering of the vessel to the expedition
ists], but we cannot impute so much blame to them as to the Captain, 
who was principally responsible for it.” N

Captain G. V. Macdonald, a British subject and an officer of the 
Queen’s Household, was arrested in 1860 by the Prussian authorities 
at Bonn, where he was forcibly ejected from a train when he insisted 
upon retaining certain seats in a railway carriage for his friends and 
himself. Contrary to the provisions of Prussian law, he was detained 
in jail for six days without a warrant and without examination within 
twenty-four hours after his arrest, upon a charge of having assaulted 
the station master. He was released upon the payment of a fine of 
twenty thalers and costs. Lord J. Russell, in an instruction to Lord 
Bloomfield of September 28, 1860, stated:

Your Lordship is directed to press for reparation for this gross outrage. Unless 
it is obtained, it is obvious that any British subject travelling by railway may be 
ejected capriciously from the carriage in which he is travelling, and, if he should 
resist, may be confined in a prison, with felons, for 4 days without trial or inquiry.

It is impossible to believe that the Prussian Government intend to treat in this 
manner the subjects of a friendly Sovereign, still less that they can sanction their 
law officer [M. MolJer, Public Prosecutor] in a calumnious attack on the whole 
British nation.244

240 Docket 137, ms. Department of State; Robert Parker, George Springer and 
Henry Denny, seamen of the Bark Emily Banning, Nautilus Submarine Pearl
Fishing Company, tbe same Commission, docket 136, ibid. The engineers on the 
vessel were awarded $500 each. (Ibid.)

241 Docket 216; ibid.
242 Docket 217; ibid.
243 Francis McCready (United States v. Mexico), Commission established under 

the convention of July 4, 1868 between the United States and Mexico, docket 
218, ms. Department of State; Frederick Wray (United States v. Mexico), the 
same Commission, docket 219, ibid.; Luther Center (United States v. Mexico), 
the same Commission, docket 220, ibid.; Peter Paul (United States v. Mexico), the 
same Commission, docket 221, ibid.

244 52 Br. & For. St. Paps. (1861-62) 64-122, 71.
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Lord J. Russell, in a subsequent instruction of February 11, 1861 
to Mr. W. Lowther, after stating that the matter had been referred to 
the Law Officers of the Crown, communicated the opinion of Her 
Majesty’s Government, as follows:

. . . assuming that the charge of which Captain Macdonald was found guilty 
by the Prussian tribunal was legally proved, his arrest, trial, and subsequent 
punishment must in that case be admitted to have been matters, strictly speaking, 
within the jurisdiction of the Prussian tribunals, and the legality of the proceedings 
cannot be impugned so far as Prussian law is concerned.

In the next place, the Staats-Procurator, Moller, having been reprimanded for 
the abusive language used by him in the conduct of the prosecution of Captain 
Macdonald, that reprimand may be accepted as a sufficient atonement by the 
Prussian Government for this misconduct of their subordinate officer; . . .

In a moral point of view, and having regard to the relations between the two 
countries, the conduct of the Prussian Government in this matter appears to 
Her Majesty’s Government to have been in a high degree unfriendly.

Prussian law was enforced with extreme and unnecessary harshness, and in a 
manner not required for the purpose of justice. To throw a person of the rank and 
station of Captain Macdonald into prison on such a charge, and to refuse his 
liberation on bail, was an act which in England we should ascribe to a malignant 
spirit, violating the limits of a temperate administration of justice.

The Prussian Government has not thought fit to temper its justification of these 
extreme acts by any expression of regret, and Her Majesty’s Government cannot 
but regard its conduct as too clearly evincing a disregard of international 
goodwill.245
Count Gruner, for the Prussian Minister of Foreign Affairs, replied 
on February 27, 1861 that the law had simply been put in force, that 
the Government had no power to interfere with the legal tribunals, 
and that Captain Macdonald’s behavior “was not calculated to make 
him known as a person of high rank and distinction ”.246 The Prussian 
Government definitely refused to acknowledge that it had violated 
“any of the considerations it owes to a friendly Government like the 
British”.

In the case of William Patrick (Great Britain v. United States),247 it 
appeared that the claimant, a British merchant domiciled in New 
York, was arrested on August 28, 1861 and committed to Fort 
Lafayette, where he was detained until September 13th of that year. 
He was arrested on the charge that the firm in New York of which he 
was a member had a branch in Mobile, Alabama, and was a channel 

for carrying on correspondence between rebels in 
buskiSsCIstendiig Europe and those in the insurrectionary States.

Investigations showed that the charge against Patrick 
was without foundation, and he was discharged after a confinement of

245 Ibid. 117-119.
246 Ibid. 119, 121.
247 Hale’s Report (1874) 68, docket 97.
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seventeen days. The proofs established that Patrick was a gentle
man of high social and business standing, that his conduct during the 
rebellion was marked by loyalty and good faith toward the Govern
ment, and that he had furnished liberal contributions in its aid. His 
arrest was based on false or erroneous information. He claimed 
$100,000 and interest. The Commission established pursuant to 
articles XII et seq. of the treaty of May 8, 1871 between the United 
States and Great Britain, awarded the claimant $5,160, Mr. Gurney, 
British Commissioner, dissenting as to the amount.

The amount of damages may also be influenced considerably by the 
conduct of the claimant. The claimant’s imprudence, his defiant 
attitude at the time of the arrest or thereafter, and even his gross 
exaggeration of the treatment accorded him or of the amount of the 
damage alleged to have been suffered are elements to be weighed and 
are frequently considered in fixing the amount allowed.248

Mary Sophia Hill was arrested during the Civil War in the United 
States and detained in prison from the latter part of May 1864 until in 
July, when she was tried on the charge of “ holding correspondence
Claim dismissed and intelligence to the enemy.” 249 * She
for improper and presented a claim to the British-American Claims 

Commission, established under articles XII et seq. of 
the treaty of May 8, 1871, for damages, based on a 

denial of justice which she was alleged to have suffered when tried 
before a military commission. On November 2, 1871 Mr. Robert S. 
Hale, the Agent and Counsel of the United States, made a motion to 
dismiss her memorial (docket 8) on the ground that:

indecorous lan
guage

The said memorial is replete with scandalous and impertinent matter, and is 
disrespectful and insulting to this Commission, and to the Government and 
officers of the United States.260

248 Where the claimant had indulged in *'‘intemperate language” toward an 
officer at the time of the incident out of which the claim for damage arose, Umpire 
Thornton, of the Commission established under the convention of 1868 between 
the United States and Mexico, held that “This fact must be taken into considera
tion in assessing the damages.” (Alexander H. Dixson (United States v. Mexico), 
docket 730; ms. Department of State.)

249 Hale’s Report (1874) 74, docket 198.
260 Motion to dismiss, dated November 2, 1871 (ms. Department of State).
It is stated in the report of the British Agent, Mr. Howard, that the claim of 

Mary S. Hill, docket 8, for illegal imprisonment by the United States in May 
1864 at New Orleans, Louisiana, was dismissed on November 15, 1871 without 
prejudice to the filing of a new memorial. (Howard’s Report (1874) 164-165.)

This record is corroborated by the statement of the American Agent in his 
report that “This claimant was the same person whose original memorial (No. 8) 
was dismissed by the commission on account of its improper and indecorous 
language.” (Hale’s Report (1874) 74, 76.)
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The claim was dismissed on November 15, 1871 on this account. 
A new memorial (docket 198) was filed by the claimant, and an award 
for $1,560 was then made by the Commission.

A Baptist clergyman, John Tovell,251 was arrested at Nashville, 
Tennessee, on November 9, 1862, on a charge of disloyalty to the 
United States and of having, in the course of a funeral oration deliv
ered at Nashville, used language strongly denunciatory of the military 
Disloyalty and authorities in charge at Nashville with intent to 
denunciatory incite disaffection and rebellion. Nashville had been 
language captured by the Federal forces in the spring of 1862
and was being held as a military post under military government 
at the time of the claimant’s arrest. Tovell was detained in prison 
until June 8, 1863, and then banished into the Confederate lines. 
The Commission established pursuant to articles XII et seq. of the 
treaty of May 8, 1871 between the United States and Great Britain 
awarded him $830 for his seven months’ imprisonment, Commis
sioner Frazer dissenting.

In the cases of John Twohig and Joseph Deutz (United States v. 
Mexico), the claimants had used insulting language before a judge in 
whose court they had appeared, and for this reason the judge had 
them arrested by armed men and thrown into prison for contempt 
of court. They were released after three or four hours’ detention. 
It appeared that both sides acted with ill-temper and improperly. 
The Commission, established under the convention of 1868 between 
the United States and Mexico, before which the case was argued, in 
disallowing Twohig’s claim for $350,000 and Deutz’ claim for $100,000 
indemnity, held that there was no foundation for an international 
claim in either case.252

Although it appeared in the case of W. H. Argali, an American 
citizen, discussed above,253 that the Guatemalan authorities had been 
guilty of reprehensible conduct toward the claimant in that they had 
held him in prison unlawfully, had refused to grant him bail or permit 
a messenger to see him to arrange for his defense, and had even 

lashed him with a whip while he was in custody, 
rovoca ive ac s appeared that Argali himself had resorted to

other than pacific means for adjusting his difficulties and had appar
ently provoked the lashing by striking the petty officer who gave him 
the blows. The case was settled by the payment of $1,000 in favor 
of Argali, which, but for his provocative conduct, might have been 
regarded as inadequate indemnity for the harsh treatment received.

251 Ibid. 86, docket 446.
252 Dockets 349 and 350; ms. Department of State.
253 1894 For. Rel. 312-315; 1895 For. Rel., pt. II, pp. 771-775; ante, p. 327.
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Insults, etc.

In another case, that of George Buxton (United States v. Mexico),254 
which came before the Commission under the convention of 1868, 

the fact that the claimant had “ incurred no blame
ofdaimant conCt w^a^ever affair °f the 16th July, 1864, but on
sidered the contrary had attempted to conciliate and pacify

the assailants,” was taken into consideration by 
Umpire Thornton in awarding $8,000 Mexican gold to the claimant 
for his arrest, imprisonment, and the permanent injury to his health.

Dr. Maurice Pjlaum was arrested on April 28, 1883,255 by three 
police officers at Axar, Syria, and, upon resisting arrest, was beaten 
and dragged to prison, where he was confined, along with thirteen 
Turkish prisoners, in a room fourteen by sixteen feet in size. He was 
imprisoned until the next afternoon, when, being seriously ill, he was 

transferred to a hospital. An indemnity of £2,000 
Turkish money, together with the dismissal from 

office of the Governor of Axar, was demanded by General Wallace, 
the American Minister at Constantinople.256 The Turkish Govern
ment maintained, in part, that Pflaum was found guilty of having 
insulted a Director of Tithes, of having hit a sergeant of police with 
his fist, and of having struck a corporal of the guard in the face while 
they were in the exercise of their duties. The Turkish Government 
refused to pay an indemnity.257

In the case of Francis W. Bice (United States v. Mexico), discussed 
Conduct occa- above,258 Umpire Lieber may have been influenced in 
sionally objec- his award of $4,000 for three days’ imprisonment by 
tionable the fact that both the American and Mexican evidence
showed that there was “no doubt that Claimant’s conduct as consul 
has [had\ been occasionally objectionable.”

In the case of the Rev. Jonas W. King (United States v. Greece), 
the claimant asked $100,000 indemnity for his fifteen days’ imprison
ment for heterodox preaching in Greece, for his sentence to banish
ment (afterward revoked), for personal injury, and for the confiscation 
by the Greek authorities of considerable real property belonging to 
him. President Fillmore, on February 5, 1853, directed Mr. Marsh, 
Minister to Turkey, to proceed to Athens, in the absence of a diplo

254 Docket 731; ms. Department of State.
255 United States v. Turkey, 1883 For. Rel. 853, 873, 879, 887; 1884 For. Rel. 

544, 564, 567; 1885 For. Rel. 825, 827, 831, 841, 844, 846, 859, 868.
256 1883 For. Rel. 863-864.
257 Charg6 d’Affaires ad interim Emmet to Secretary of State Bayard, February 

12, 1886, ms. Department of State, 45 Despatches, Turkey, no. 129.
258 Commission established under the convention of 1868, docket 7, ms. De

partment of State. See ante, pp. 366-367.
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Illegal business 
acts

matic agent in that city, and make a special examination and report 
on the case. President Buchanan, in his message to 

wHMocsd lawPly Senate of January 19, 1859, stated that it ap
peared that the claimant “had contravened the laws 

of Greece, and been leniently dealt with”. The claim for the 
confiscation of King’s real property was settled in 1855 by negotiation 
between Roger Prior, Special Agent of the United States, and the 
Greek Government for $29,603.84, inclusive of interest. No claim 
was presented against Greece for the imprisonment or sentence of 
banishment.259

In another case before the Commission under the 1868 convention 
between the United States and Mexico, that of John W. Atwood, 
an American citizen had endeavored, in 1857, to export from Mexico 
a lot of livestock, including some mares, the exportation of which 

was forbidden by law. In consequence, the claimant 
was, on several occasions, detained by the authorities 
in Mexico, though finally, by some arrangement with 

them, he was permitted to pass into Texas with all the animals. 
The Commissioners held that he could not make a claim for wrongful 
detention, as the business in which he was engaged was unlawful 
and as the arrangement finally made with the authorities, “whatever 
it was, was unlawful”.260

John McCann and John Murta, natives of Ireland, were arrested 
in Pennsylvania in 1863, the former in September and the latter in 
November, by United States troops under the authority of a provost 

marshal, and were taken to Fort Mifflin and impris- 
Suspicionof oned, McCann until March and Murta until April 
conduct* 1 6ga 1864.261 The evidence showed that at the time of 

arrest of the claimants an organized conspiracy 
existed to resist the Federal draft for troops in the vicinity where 
McCann and Murta were domiciled and arrested; that loyal citizens 
sustaining the Government had been assassinated; that measures 
had been adopted to ambuscade and massacre Federal troops, should

259 S. Ex. Doc. 18, 35th Cong., 2d sess., p. 46. For Marsh’s reports see ms. 
Department of State, 12 Despatches, Turkey, August 21, 1852 and October 9, 
1852. Neither of these reports indicates, however, that King had contravened 
the laws of Greece. The correspondence indicates that a claim was not pressed 
for indemnity for the imprisonment and sentence of banishment because it was 
thought that it would be particularly difficult to question a trial involving a 
local religious issue. (Secretary of State Everett to Minister Marsh, February 
5, 1853, ibid. I Instructions, Turkey, 357, no. 24. See also, Secretary of State 
Marcy to Special Agent Prior, July 18, 1855, ibid. 388, unnumbered; Special 
Agent Prior to Secretary of State Marcy: October 19, 1855, ibid. 20 Special 
Agents, no. 2; November 6,1855, ibid. no. 6.)

260 Docket 128; ms. Department of State.
261 Hale’s Report (1874) 73, dockets 173 and 195.



they be sent there to enforce the draft; and that a large number of 
individuals regarded as the ringleaders and the most dangerous 
persons in this movement had been arrested, among whom were these 
two claimants. There was no proof of the actual complicity of either 
of the claimants with any resistance to the draft or violation of law. 
Murta, however, was shown to have been a member of the organiza
tion known as the “Knights of the Golden Circle”, created to oppose 
the draft and aid the rebellion. Neither claimant was ever brought to 
trial. The Commission established under articles XII et seq. of the 
treaty of May 8, 1871 between the United States and Great Britain 
awarded McCann $3,000, but Murta only $1,200.

In the case of Charles C. Johnson (United States v. Mexico)262 it 
appeared that Johnson “had taken charge of a mission for one of 
the imperial Commanders who had joined the French to make war 
against the Mexican republic”. Actuated, undoubtedly, by feelings 
of humanity and benevolence, he started from El Fuerte to carry 
to the imperial commandant at Alamas a letter from certain individ
uals requesting the release of their father, a prisoner in the hands 
of the commandant. Johnson was arrested and fined. Mr. Palacio, 
at that time Mexican Commissioner of the Commission established 
under the convention of July 4, 1868, in writing the opinion for the 
Commission, said:

We do not think that the conduct of General Martinez was extremely severe 
in regard to Johnson, under the circumstances. It does not appear how long 
Johnson was detained, nor what kind of imprisonment was imposed upon him; 
but it cannot be denied that he being the bearer of correspondence for the enemy 
of the country in which he resided, and trying to communicate with a place 
about to be attacked, exposed himself to be treated with the severity authorized 
by the military laws. Thus it is that we have decided to award an indemnifica
tion in his favor, not in consideration of the alleged injury to his person, but 
because it is worthy of a country making a just war to pay for the aid it receives 
from any person, and because General Martinez offered the restitution of the 
money exacted from Johnson.
The Commission allowed $1,000 as reparation for the $1,000 paid 
by Johnson at the time of his arrest and as indemnification for five 
Colt pistols and twenty-four saddle horses also delivered by Johnson 
at the time of his arrest, in all $1,870. An indemnity was not allowed 
for his detention while engaged on the illegal mission.

In the case of Thomas J. Dolan (United States v. Mexico),263 
Sir Edward Thornton of the Commission established under the con
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vention of July 4, 1868, in allowing $1,000 for an imprisonment of 
two years and four months, stated that—
the claimant avers that he took his passage for Acapulco on board the “Archibald 
Gracie” as a simple passenger, that he was ignorant of the character of the Vessel 
and of the intentions of the persons who prepared the expedition, and that he 
himself had no intention whatever of joining in any hostile proceedings. . . .

But if Dolan was really ignorant of the character of the Vessel, his ignorance 
proved an absence of prudence on his part for which he could blame no one but 
himself; ... At all events it would be most unjust to make the Mexican Gov
ernment responsible for the deceit which was practised upon the claimant, 
although the latter might on that account sue for compensation from the owner 
of the Vessel.

The Umpire is of the opinion, as in the other cases, that the Mexican Authori
ties were justified in arresting Dolan; but he also thinks that the claimant is 
entitled to compensation for the unnecessary and illegal delay and harsh treat
ment to which he was subjected; and as there is no proof that he had a guilty 
knowledge of the nature of the expedition of which he, perhaps innocently, formed 
a part, the Umpire thinks that the compensation in this case should be higher 
than in some others, where it has been proved that the claimants had such guilty 
knowledge and actively contributed to the preparation of the expedition.

Joseph Bogy, an American claimant before the same Commission, 
was allowed $500 when it appeared that upon his arrest in Mexico 
he was cruelly treated and that his trial was unduly delayed. In 
allowing this amount the Umpire, Sir Edward Thornton, again 
expressed his opinion as to the effect of the claimant’s illegal acts. 
He said:

. . . the Umpire perceives that Joseph V. Bogy, who is the person who gave 
rise to the claim, had the intention, when he left San Francisco, of assisting 
General Alvarez. As far as Bogy knew at that time, Alvarez was in revolt 
against the Mexican Government, with which the United States were at peace. 
Under such circumstances though Bogy may have had a right to expect that his 
intention and acts should be considered meritorious by Alvarez and his party 
who had succeeded in establishing themselves as the legitimate Government of 
Mexico, the Umpire does not consider that the United States would be justified 
in encouraging such intentions in asking compensation for Bogy as a completely 
innocent man. Nor can the Umpire believe that he was ignorant of the nature 
of the expedition which he accompanied.

But that Bogy was cruelly treated and that his trial was unduly delayed there 
can be no doubt, and for this reason the Umpire awards that there be paid by 
the Mexican Government on account of the above-mentioned claim the sum of 
five hundred Dollars ($500) in Gold coin of the United States without interest.264

In one of the so-called “filibustering” expeditionist cases before 
the Commission established under the convention of 1868 between 
the United States and Mexico, the Commission held that it was—
clear that Alexander Brown was well acquainted with the nature of the expedi
tion,—that it was adventurous and likely to be attended with some risk, and he 
ought not to have been surprised that misfortunes befell him. . . .

But nevertheless the Mexican Authorities were not justified in treating the 
claimant so cruelly as they did. . . .

284 United States t>. Mexico, docket 228; ms. Department of State.
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On the latter account the Umpire made an award in favor of A. Brown, 
alias Alexander Brown Chapman, an American citizen, in the amount 
of $500.265 266

On August 13, 1873 during the so-called “Carlist War”, Spain 
suspected and seized the British vessel Deerhound on the ground that 
it was conveying arms to the Carlists. The Deerhound had a large 
cargo of rifles on board at the time of her seizure. Spain released the 
ship and crew when it was discovered that the vessel had been seized 
in neutral waters. When, among others, the master, Mr. Travers, 
applied to the British Government for support of a claim for £5,000 
as compensation “for his illegal imprisonment, bodily fear, and the 
loss of his effects” arising out of the capture of the Deerhound, he was 
informed by that Government that when British subjects “engage in 
undertakings such as that in which Mr. Travers was engaged” they 
must not look to Her Majesty’s Government for aid if the speculation 
proves disastrous.266

Again, in the case of Thomas S. Andrews (United States v. Mexico),267 
Sir Edward Thornton of the Commission under the convention of 
Effect of ill- July 1868, in allowing $2,000 “for the ill-treatment
judgment and suffered and loss of time” sustained by Captain 
indiscretion Andrews, of the vessel Rebecca Adams, who was arrested 
at La Paz by Mexican authorities on November 17,1855 and detained 
a prisoner until in January 1857, stated that:

. . . The Umpire would have adjudged a higher compensation . . . but for 
the want of judgment and indiscretion shown by Captain Andrews in chartering 
his vessel to Zerman . . .
At another point, the Umpire said:
... in doing so and then losing sight of the objects of the voyage and the 

intentions of the owner of the Vessel, the Umpire considers that Captain Andrews 
committed a grave indiscretion. But he also believes that Captain Andrews 
was thoroughly deceived as to the position of Zerman and was convinced that he 
was really an Admiral in the Mexican service and that the “ Archibald Gracie” 
was a Mexican Vessel of War; and that he did not suppose that Zerman had any 
hostile intentions.

Robert R. Ross, an American citizen, was imprisoned in Panama on 
February 8 and 9, 1914—a period of about twenty hours. He was 

refused bail, kept incomunicado, and upon trial was 
denied the privilege of summoning witnesses for his 
defense. He originally claimed $1,000, and the 

claim was presented by the American Minister to Panama in Sep
tember 1914, in this amount. Although Ross subsequently indicated 
that he would be satisfied with a settlement of $500 “and perhaps

265 Docket 243; ibid.
266 65 Br. & For. St. Paps. (1873-74) 508-527.
267 Ante, p. 332; docket 216; ms. Department of State.

Claimant willing 
to compromise
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somewhat less”, the American Minister was instructed to use his
discretion as to the least amount of money to accept in settlement.
The Panamanian Government paid $1,000 in 1917.268

Edgar W. Mix, a citizen of the United States, was arrested at
Przemysl, Austria, in September 1893 by the local police for taking
photographs of the town from a railway station. Przemysl was a
fortified town, and it was considered a grave offense to take pictures
„7 . . . of the fortifications or their immediate surroundings.Wrongful act ol ^ ... 1*1, , , , . , . ^ °claimant; no Mix was detained two days, and he claimed 100,000
international francs as damages. The American Minister at wrong . . 0 .Vienna sought instructions from the Department of
State as to whether a claim should be presented to the Austrian 
Government on Mix’s behalf, but the Department declined to give 
instructions to submit the claim. Edwin F. Uhl, Acting Secretary 
of State, stated in an instruction of November 17, 1893269 to Bartlett 
Tripp, American Minister to Austria-Hungary, that “by taking 
photographs at Przemysl he [Mix] violated the law in force there, 
and however innocent in his intentions or ignorant of the law he may 
have been, his act subjected him to the arrest and annoyance which 
he suffered. His release was by your exertions effected as soon as 
could possibly have been expected, and meantime no harsh or un
reasonable treatment seems to have been experienced by him. ” 

James Perkins Shanks, an American citizen, was arrested several 
times in Chile in 1925 and 1926 and held in prison each time for 
several days. The evidence showed that he had excited the local 

authorities by his political writings in the press, even 
after he had been warned by American officials to 
cease his political activities in Chile. The Depart

ment of State advised Shanks, on June 23, 1927, when he asked that 
a claim be presented to the Government of Chile, that the action of 
the foreign Government in the circumstances was not of such an 
unwarranted nature as to justify it in approaching that Government 
in the matter of an indemnity.270

Political activ
ities

268 United States v. Panama, ms. Department of State, file no. 419.11R73.
This case probably is no more unusual than the case of the Bark Emily Ban

ning where the claimants to whom awards were given did not press the claims 
after their presentation to the Government of the United States. The claim
ants were not legally represented before the Commission. Umpire Thornton 
allowed $500 to each of the two engineers, Charles H. Stotzenberg and Stephen 
Hall, and $200 to each of three seamen, Robert Parker, George Springer, and 
Henry Denny of the bark, who were arrested by the Mexican authorities and 
detained unjustifiably. In allowing their claims in these amounts the Umpire 
observed that—

a doubt is raised whether the claims of the Captain and a portion of the crew 
can be taken into consideration by the Commission on the ground that those

269 Footnote on p. 383.
270 Footnote on p. 383.
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Tribunals frequently admit that they are not favorably disposed 
to allow grossly exaggerated claims. In the case of George W. 
Morton (United States??. Mexico),271 for example, Umpire Lieber said:

First. Morton lived in a border State which was greatly disturbed by threat
ening inroads of lawless bands from the United States or otherwise, real or sup
posed, and some suspicion having fallen on Morton, he was arrested, kept im

prisoned for forty three days, declared innocent, and allowed 
Influence of exag- to pursue his business, which was that of a tanner. For 
geration of injury this imprisonment he claims damages to the amount of 

$80,000 . . . [$20,728 for injury to his business, $1,261.75 for 
forced loans and other items.]

He was imprisoned for forty three days and claims so unreasonable a sum 
that the umpire felt disposed simply to dismiss this item; but he found that the 
Mexican Commissioner proposes to allow claimant $10 a day for the loss of time 
during the imprisonment. This would make $430, not deducting Sundays.

He allowed $430 for this item of the claim.

TABULAR ANALYSIS AND CONCLUSIONS

The lack of settled rules for measuring damages for wrongful 
arrest, detention, and imprisonment is shown by the remarkable 
fact that the amounts recovered have varied from approximately eight 
dollars for a day’s imprisonment to $2,000 for imprisonment for only 
~ one and a half hours. An effort has been made, in
JrurDOses *the tables set forth below, to arrive at some approxi
mation of the amounts allowed under somewhat similar circumstances 
and to show how these amounts compare with amounts allowed in 
diverse situations.
Footnote 268—Continued.

claimants are not legally represented before it. The Umpire is of opinion 
that as the documents relative to the claims of the Captain and a portion 
of the crew were transmitted to the Commission by the Government of 
the United States, the Commissioners ought to take them into consideration 
in accordance with the terms of the Convention of 1868.

In a subsequent opinion dated October 25, 1876, Umpire Thornton stated:
It is possible that these claimants may never appear and the Govern

ment of the United States will then have to decide what should be done with 
the amounts awarded to them; but if they should present themselves, it 
would be a great injustice to them that the amounts awarded to them 
should not be available for their payment. The Umpire considers that 
their claims were properly presented and cannot modify the award. [Com
mission established under the convention between the United States and 
Mexico of July 4, 1868, docket 136, ibid.]

28® (p. 382) 1894 For. Rel. 23, 26.
270 (p. 382) MS. Department of State, file no. 425.11 Sh. 1/15.
271 Commission established under the convention of July 4, 1868, docket 446, 

ms. Department of State. See also ante, pp. 315-316.
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Approximations

At best, the tabulations are rough approximations indicative of 
trends in the measurement of damages. It is believed that the cases 

are representative of the available cases in the re
spective categories. They were not assembled to 

prove or disprove any particular position with reference to the allow
ance of damages. In fact, the decision to make the tabulations was 
reached after the cases were collected, and no case was included in 
or omitted from the tables in order to influence the total amounts. 
From a study of a considerable number of cases of arrest, detention, 
and imprisonment, however, it appeared that perhaps the amounts 
allowed in cases where the detention was for a relatively short period 
of time were calculated on a basis somewhat different from that 
adopted in cases where the detention was for a longer period and, 
also, that possibly the mode of settlement had something to do with 
the amounts recovered. The cases were arranged in an order to 
develop, if possible, these aspects of the problem of measuring damages 
in this type of case.

Those familiar with the scientific problem of classification will 
realize at once that the cases do not lend themselves readily to clas

sification. Thus, it is exceedingly difficult to ar- 
dassifiStion range in columns the cases wherein the claimants 

have been detained for “two or three days”, “for 
several days”, for “several weeks”, “about five weeks”, “five or 
six weeks”, “about two months”, “about four months”. Then 
again, it is particularly difficult in many cases to reduce to hours, 
days, or months, that part of the detention which was illegal.

It may also be explained that the amount claimed (which is the 
amount requested by the claimant state where this figure is avail
able) and the amount allowed, as stated in the respective columns of 
the tables, represent only the amount claimed and allowed because 
of or in consequence of the arrest, detention, or imprisonment. 
Amounts claimed or awarded on account of other aspects of a case, 
as, for example, property losses, interest, or costs, are excluded when
ever severable. To include the amount allowed as interest, for in
stance, would place undue emphasis upon the amount allowed for 
the delay in payment rather than upon the amount allowed for the 
wrongful arrest or detention. The same may be said of the amounts 
allowed as costs. Although this item is frequently the object of a 
monetary allowance, it is not allowed for the principal wrong or 
wrongs. It is, rather, only an incidental item and, as such, has been 
omitted.

Under the heading “Circumstances” in the tables, included largely 
for the purpose of more ready identification of the cases, certain 
salient features of the cases are briefly set forth—not necessarily 
the bases of the awards. As will have been observed from the preced



ing text in this chapter, those charged with the settlement of claims 
frequently fail to state the basis of the responsibility in a particular 
claim, i.e. the illegal act or acts for which the defendant state is held 
responsible. In a comparatively large number of cases there is a 
failure to distinguish between and explain what was measured in fixing 
the indemnity, as distinguished from why any amount was allowed. 
It is difficult, also, in many cases to determine whether the award 
was for illegal detention alone, or for such detention plus wrongful 
arrest or plus wrongful arrest and maltreatment, and if for more than 
one wrongful act to determine what part, if any, of the monetary 
liability is attributed to the respective wrongful elements. Different 
readers of a case may reach different conclusions as to the basis of 
an award. Factors influencing the amounts awarded are multiple; 
practically every case has one or more important characteristics 
differentiating it from every other case.

One of the few items in common among the cases capable of clas
sification, however, is that of the duration of the period of deten
tion. Accordingly, the cases have been arranged and classified in an 
effort to determine with a little more precision the approximate 
amount of damages generally allowed for varying periods of wrongful 
arrest and detention. *
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TABLE 1

Arrest, Detention, or Imprisonment for Less Than a Day 
Cases Settled Through Diplomatic Channels

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed an 

hour
Circumstances

Herbert C. Stevenson lHhrs. $2,000 $1,333.33 No ground for arrest;
(U. S. v. Chile), 1891 placed in shackles; re
For. Rel. 161, 184. fused bail. Regret ex

pressed.
Robert R. Ross (U. S. *c.20 hrs. $1,000 1,000 60.00 Illegal procedure; refused

v. Panama), ms. Dept. bail; incomunicado; no
of State, file no. cruel treatment.
419.11R73.

Total............................... $3,000 $1,383.33

Average amount allowed in each case............................. $1, 500. 00
Average amount allowed an hour.................................. $691. 66

* In cases where there is uncertainty as to any item in this table and the following tables, it is preceded 
by c. (circa).

114297—37------26
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TABLE 2

Arrest, Detention, or Imprisonment for Less Than a Day

Cases Settled by Arbitration

No. Cases
Length 
of time 
illegally

Amount
claimed

Amount
allowed

Amount 
allowed an 

hour
Circumstances

detained

1 George L. Macmanus 2 hrs. $50,000 * $491.50 $245.75 No ground for arrest; no
(U. S. r. Mexico), 1868 
Commission; ms. 
Dept, of State; docket 
488.

cruel treatment.

2 George E. Gage (U. S. v. 2H hrs. 113,587 100.00 40.00 Ground for arrest; in
Venezuela), 1903 Com sults; menaces not car
mission; Ralston’s Re
port (1904) 164.

ried out.

3 Charles W.Torrey (U. S. 4 hrs. 10,000 250.00 62.50 No ground for arrest.
v. Venezuela), 1903 Damages allowed for
Commission; Ral personal inconvenience
ston’s Report (1904) and discomfort;
162, docket 24. apology.

4 Llewellyn Crowther 8 hrs. 10,000 100.00 12.50 Detained in hotel;
(Gt. Br. f. U. S.), 1871 claimed abusive and
Commission; Hale’s 
Report (1874) 81, dock
et 362.

indecent language used.

5 Melvin B. Lander (U. S. c. 10 hrs. 25,000 t 983.00 § 98.30 No ground for arrest; ill-
f. Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 603.

treated.

Total.............................. $108,587 $1,924.50 $459.05

Average amount claimed in each case......................... $21, 717. 40
Average amount allowed in each case......................... $384. 90
Percent allowed on amount claimed............................ 1. 77
Average amount allowed an hour.................................. $91. 81 * * * §

* $500 Mexican gold; 1 Mexican gold dollar equaled $0,983 U.S. gold,
t 70,400 bolivares; 1 gold bolivar equaled $0,193 U.S. gold.
t $1,000 Mexican gold. See supra, footnote *.
§ $100 Mexican gold. See supra, footnote *.
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TABLE 3

Arrest, Detention, or Imprisonment for Less Than a Day

Cases Settled by Arbitration or Through Diplomatic Channels

No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed an 

hour
Circumstances

1 Herbert C. Stevenson iy2 hrs. $2,000.00 $1,333. 33 No ground for arrest; 
placed in shackles; re(U. S. v. Chile), 1891

For. Rel. 151, 184. fused bail. Regret ex
pressed.

2 George L. Macmanus 2 hrs. $50,000 * 491.50 245. 75 No ground for arrest; no
(U. S. v. Mexico), 1868 
Commission; ms. 
Dept, of State; docket 
488.

cruel treatment.

3 George E. Gage (U. S. v. 2yz hrs. fl3, 587 100.00 40.00 Ground for arrest; in
Venezuela), 1903 Com sults; menaces not car
mission; Ralston’s Re
port (1904) 164.

ried out.

4 Charles W. Torrey 4 hrs. 10,000 250.00 62. 50 No ground for arrest.
(U. S. v. Venezuela), Damages allowed for
1903 Commission; personal inconvenience
Ralston’s Report and discomfort; apol
(1904) 162, docket 24. ogy

5 Llewellyn Crowther (Gt. 8 hrs. 10,000 100.00 12. 50 Detained in hotel;
Br. v. U. S.), 1871 Com claimed abusive and
mission; Hale’s Re
port (1874) 81, docket 
362.

indecent language used.

6 Melvin B. Lander (U. S. c. 10 hrs. 25,000 1983.00 198.30 No ground for arrest; ill-
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 603.

treated.

7 Robert R. Ross (U. S. v. c. 20 hrs. 1,000 1,000.00 50.00 Illegal procedure; refused
Panama), ms. Dept. bail; incomunicado; no
of State, file no. 
419.11R73.

cruel treatment.

Total.............................. §$109,587 § $2,924. 50 || $1,842. 38

Average amount claimed in each case §....................... $18, 264. 50
Average amount allowed in each case §....................... $487. 41
Percent allowed on amount claimed §......................... 2. 66
Average amount allowed an hour ||............................... $263. 19 * * * §

* $500 Mexican gold; 1 Mexican gold dollar equaled $0,983 U.S. gold,
t 70,400 bolivares; 1 gold bolivar equaled $0,193 U.S. gold,
t $1,000 Mexican gold. See supra, footnote *.
§ In the 6 cases where amounts claimed are available.
U In all cases.
1 $100 Mexican gold. See supra, footnote*.
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TABLE 4

Arrest, Detention, or Imprisonment for a Day or More but for Less
Than a Month

Cases Settled Through Diplomatic Channels

No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

1 William Fowks, 1894 1 day $5,000 c. $1,300 $1,300.00 Ill-treated.
(U. S. v. Peru), 1901 
For. Rel. 430-434.

Act of grace.

2 John Magee, 1874 (Gt. Br. 2 days 50,000 50,000 25,000.00 Lashed; life threatened.
v. Guatemala), 1874 For. Salute of 21 guns; Br.
Rel. 154 ff.; 1875 For. Vice Consul; claimant
Rel. pt. I, p. 128. renounced indemnity.

3 John E. Wheelock (U. S. c. 3 days 10,000 6,000 2,000.00 3d degree; denial of jus
o. Venezuela), 1880 For. 
Rel. 1028 ff.; 1883 For. 
Rel. 896 ff.; 1884 For. Rel. 
575 ff.; 1885 For. Rel. 
930 ff.

tice; ill-treated.

4 Michael Brown (U. S. v. 
Mexico), 1902 For. Rel.

3 days 10,000 3,333.33 For illegal eviction from 
property leased; im

786-789. prisonment and other 
damages.

5 Captain Joseph Potter, 4 days 5,000 5,000 1,250.00 Claimant alleged that he
1882 (U. S. v. Haiti), contracted smallpox
1893 For. Rel. 357. from other prisoners. 

Act of grace.
6 Heirs of Patrick Shields c. 10 days 5,000 3,500 350.00 Brutally beaten; illegal

(U. S. v. Chile), 1891 
For. Rel. 217 ff.;
3 Moore’s Arb. 2557.

procedure. Seaman.

7 W. H. Argali (U. S. v. 
Guatemala), 1894 For.

12 days 1,000 83.33 Illegal procedure from 
beginning of arrest;

8

Rel. 312 ff.; 1895 For. 
Rel. pt. II, pp. 771 ff. 

Henry Thomas (U. S. v. 
Guatemala), 1894 For.

12 days 100 8.33

whipped.

Illegal procedure from 
beginning of arrest.

Rel. 312 ff.; 1895 For. Rel. 
pt. II, pp. 771 ff.

Colored.

9 Robert Pardee (U. S. v. 
Guatemala), 1894 For.

12 days 100 8.33 Illegal procedure from 
beginning of arrest.

Rel. 312 ff.; 1895 For. 
Rel., pt. II, pp. 771 ff.

Colored.

10 Frederick Mevs, 1892 20 days 20,000 6,000 300.00 Illegal procedure, war
(U. S. v. Haiti), 1893 
For. Rel. 355 ff.

vessel stood by.

Totai..................................... *$95,000 *$71,800 t$33,633.32

Average amount claimed in each case*....................... $15, 833. 33
Average amount allowed in each case*....................... $11, 966. 66
Percent allowed on amount claimed*........................... 75. 57
Average amount allowed a dayf.................................. $3, 363. 33
Average amount allowed an hour in cases of a day or

more but less than one month t................................ $140. 13

* In the 6 cases where amounts claimed are available, 
t In all cases.
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TABLE 5

*, Detention, or Impkisonment for a Day or More but for Less 
Than a Month

Cases Settled by Arbitration

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

Moses Moke (U. S. v. 
Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 342.

1 day $500.00 $500.00 $500.00 Failure to pay a forced 
loan; arrest unwar
ranted.

Bartolo Hicks (U. S. v. 
Mexico), 1868 Com
mission; 4 Moore’s 
Arb. 3422, docket 487.

c. 1 day * 491. 50 491.50 Failure to pay a forced 
loan; arrest unwar
ranted.

Francis Rose (U. S. v. 
Mexico), 1868 Com
mission; 4 Moore’s 
Arb. 3413, 3421; ms. 
Dept, of State; docket 
344.

c. 1 day 25,000.00 * 491.50 491.50 Threats; failure to pay 
a forced loan.

Topaze case, Advisory 
Opinion (Qt. Br. v. 
Venezuela), 1903 Com
mission; Ralston’s
Report (1904) 329.

1 day t 97.30 97.30 Officers of ship Topaze. 
Slept on floor.

Topaze case, Advisory 
Opinion (Gt. Br. v. 
Venezuela), 1903 Com
mission; Ralston’s
Report (1904) 329.

1 day 148.66 48.66 Crew of ship Topaze. 
Slept on floor.

Joseph D. Knotts (U. S. 
v. Mexico), 1923 Com
mission; Opinions of 
the Commissioners 
(1929) 312, docket 113.

1 day 10,000.00 300.00 300.00 No legal basis for arrest; 
no great hardship.

William Montgomery 
(U. S. v. Spain), 1871 
Commission; 4 Moore’s 
Arb. 3272, docket 8.

2 or 3 days 22,090.00 1,000.00 §400.00 Loss of employment; 
24 hrs. would have 
been sufficient de
tention.

A. F. Lanfranco (U. S. 
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 781.

|| c. 3 days 14,915.00 1,638.33 Illegal arrest; ill-treated 
(marched 10 miles 
under threat of 
death); losses.

James T. Munroe (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 78, 
docket 235.

2 H days 1,540.00 616.00 Possibly negligence of 
authorities.

Francis W. Rice (U. 8. 
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; 4 Moore’s Arb. 
3248; docket 7.

3 days 50,000.00 4,000.00 1,333.33 Loss of business and 
consular fees; indig
nity. U. S. Consul.

George Hill (U. S. v. 
Peru), 1868 Commis
sion; 2 Moore’s Arb. 
1655.

3 days **4,146.00 1,382.00 Ill-treated; loss of work 
and health.

John A. Machado (U. S. 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3273, docket 84. 

e footnotes at end of table.

3 days 5,000.00 1,666.66 Sufficient basis for sus
picion; claimant giv
en choice of trial or 
departure.
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TABLE 5—Continued

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

Victor H. MacCord, 
1885 (U. S. v. Peru), 
1888 For. Rel. pt. II, 
pp. 1366 ff.

4 days $50,000.00 $40,000.00 $10,000.00 Ill-treated; threats of 
death; denial of jus
tice. Consular
agent.

Edwin Bovallins (Nor
way and Sweden v. 
Venezuela), 1903 Com
mission; Ralston’s
Report (1904) 952.

5 days ft 48,665.00 tt 1,946.60 389.32 For sufferings; loss of 
employment. Tacit 
approval of conduct 
of officials.

Louis Chazen (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1931) 20, 
docket 18.

5 days 15,000.00 500.00 100.00 Probable cause for ar
rest; irregular pro
ceedings; exaggera
tion by claimant.

Walter H. Faulkner 
(U. S. v. Mexico), 1923 
General Claims Com
mission; Opinions of 
the Commissioners 
(1927) 86, docket 47.

7 days 50,000.00 1,050.00 150.00 Claimant hadno knowl
edge of charge; place 
of detention intoler
able.

L. J. Kalklosch (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1929) 126, 
docket 708.

7 days 12,500.00 300.00 42.85 Arrested without war
rant and without 
cause; ill-treated.

Martha E. Thatcher, 
admx. of the estate of 
Captain Anthony
Thatcher (U. S. v. 
Mexico), 1868 Commis
sion; ms. Dept, of 
State; docket 137.

7 days §§ 1,474.50 210.64 Harsh treatment.

Samuel G. Levy (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 66,
docket 61.

c. 8 days |||] 97,330.00 930.00 116. 25 Arrested on charge of 
running a blockade. 
Claimed large conse
quential damages.

Henry Hedlund (Nor
way and Sweden v. 
Venezuela), 1903 Com
mission; Ralston’s Re
port (1904) 952.

8 days ft 48,665.00 tt 1,946. 60 243. 32 For sickness; loss of 
time. Tacit approv
al of conduct of of
ficials.

Juan San Pedro (U. S. 
v. Spain), 1871 Com
mission; 3 Moore’s 
Arb. 2568, docket 117.

11 days 1,100.00 100.00 Authorities aware that 
arrest was illegal.

Robert McKeown (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 87,
docket 463.

13 days 1,467. 00 112.84 No trial; alleged im
pairment of health.

Mary Hughes, admx. 
of the estate of Capt. 
George Hughes (U. S. 
v. Mexico), 1849Board;
3 Moore’s Arb. 2972.

3 footnotes at end of table

c. 14 days 20,000.00 1,428. 57 Loss of personal prop
erty; injury to health; 
kept a prisoner on a 
Mexican vessel.
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No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 

a day
Circumstances

24

25

Daniel Dillon (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1929) 61, 
docket 614.

Pedro Moliere (U. S. 
v. Spain), 1871 Com-

15 days

16 days

$15,000.00 $2,500.00

3,000.00

$166. 66

187. 50

Long period of deten
tion incomunicado.

Possible ground for 
arrest; no trial.

mission; 4 Moore’s 
Arb. 3252, docket 4.

26 William Patrick (Gt. 17 days 100,000.00 5,160.00 303. 52 Arrested on false in
Br. v. U. S.), 1871 formation. High so
Commission; Hale’s cial and business
Report (1874) 68,
docket 97.

standing.

27 Ynocencio Casanova 
(U. S. v. Spain), 1871

20 days 6,000.00 300.00 No cause for arrest
assigned. Property

Commission; 4 
Moore’s Arb. 3277, 
docket 25.

embargoed.

28 Ten members of the 24 days 11300.00 14.28 Lodging and food in
sufficient.crew of the C. H. 

White (U. S. v. Rus
sia), arbitrated in 1902 
at The Hague; 1902 
For. Rel. app. I, pp. 
459, 463.

29 Thirty-one members of c. 21 days fll, 000.00 11250.00 11.90 Ill-treatment not
crew of Cape Horn 
Pigeon (U. S. v. Rus
sia), arbitrated in 1902 
at The Hague; 1902 
For. Rel. app. I, pp. 
451, 453.

proven.

30

31

Mauricio Levek (U. S. 
v. Chile), 1897 Com
mission; Perry’s Re
port (1901), unpaged, 
docket 41.

Capt. Henry Williams 
(U. S. v. Mexico),

22 days

25 days

5,000.00 5,000.00

600.00

227. 27

24.00

Detained and dis
missed without ex
planation.

Twice arrested.

1839 Commission; 3 
Moore’s Arb. 3119.

Total................................. ...................... I©$550,750.00 ©$65,874.70 ©$23,094.20

Average amount claimed in each case®....................... $34, 421. 87
Average amount allowed in each case®....................... $4, 117. 16
Percent allowed on amount claimed®........................... 11.96
Average amount allowed a day4*.................................. $744. 97
Average amount allowed an hour in cases of a day or

more but less than one month4*............................... $31. 04
* $500 Mexican gold; 1 dollar Mexican gold equaled 

$0,983 U. S. gold.
t £20; 1 pound sterling equaled $4,8665 U. S. gold.
1 £10. See supra, footnote f.
§ On the basis of 2J4 days.
U “Several days.”
1 $5,000 Mexican gold. See supra, footnote *.
** 6,000 Peruvian silver soles; 1 silver sole equaled 

$0,691 U. S. gold.

ft £10,000. See supra, footnote f.
tt £400. See supra, footnote t-
§§ $1,500 Mexican gold. See supra, footnote *.
|| || £20,000. See supra, footnote f.
U Amount on behalf of each member of the crew, 
o In the 16 cases where amounts claimed are 

available.
+ In all cases.
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TABLE 6
Arrest, Detention, or Imprisonment for a Day or More but for Less

Than a Month

Cases Settled by Arbitration or Through Diplomatic Channels

No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

1 Moses Moke (U. S. v. 
Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 342.

1 day $500.00 $500.00 $500.00 Failure to pay a forced 
loan; arrest unwar
ranted.

2 William Fowks, 1894 
(U. S. v. Peru), 1901 
For. Rel. 430-434.

1 day 5,000.00 c.l, 300.00 1,300.00 Ill-treated.
Act of grace.

3 Bartolo Hicks (U. S. v. 
Mexico), 1868 Com
mission; 4 Moore's 
Arb. 3422, docket 487.

c.l day *491.50 491.50 Failure to pay a forced 
loan; arrest unwar
ranted.

4 Francis Rose (U. S. v. 
Mexico), 1868 Com
mission; 4 Moore’s 
Arb. 3413, 3421; ms. 
Dept, of State; docket 
344.

c.l day 25,000.00 *491.50 491.50 Threats; failure"to pay 
a forced loan.

5 Topaze Case, Advisory 
Opinion (Qt. Br. v. 
Venezuela), 1903 Com
mission; Ralston’s Re
port (1904) 329.

1 day t97.30 97.30 Officers of ship Topaze. 
Slept on floor.

6 Topaze Case, Advisory 
Opinion (Gt. Br. v. 
Venezuela), 1903 Com
mission; Ralston’s Re
port (1904) 329.

1 day $48.66 48.66 Crew of ship Topaze. 
Slept on floor.

7 Joseph D. Knotts (U. S. 
v. Mexico), 1923 Gen
eral Claims Commis
sion; Opinions of the 
Commissioners (1929) 
312, docket 113.

1 day 10,000.00 300.00 300.00 No legal basis for ar
rest; no great hard
ship.

8 William Montgomery 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3272, docket 8.

2 or 3 days 22,090.00 1,000.00 §400.00 Loss of employment; 
24 hours would have 
been sufficient deten
tion.

9 John Magee, 1874 (Gt. 
Br. v. Guatemala), 
1874 For. Rel. 164 ff.; 
1876 For. Rel. pt. I, p. 
128.

2 days 50,000.00 50,000.00 25,000.00 Lashed; life threatened. 
Salute of 21 guns; 
British Vice Consul; 
claimant renounced 
indemnity.

10 A. F. Lanfranco (U. S. 
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 781.

[| c. 3 days 14,915.00 1,638.33 Illegal arrest; ill-treated 
(marched 10 miles 
under threat of 
death); losses.

11 James T. Munroe (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 78, dock
et 236.

V/i days 1,540.00 616.00 Possible negligence of 
authorities.

12 Francis W. Rice (U. S. 
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; 4 Moore’s, 3248; 
docket 7.

3 days 50,000.00 4,000.00 1,333.33 Loss of business and 
consular fees; indig
nity. U. S. Consul.

See footnotes at end of table.
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Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

George Hill (U. S. v. 
Peru), 1868 Commis
sion; 2 Moore’s Arb. 
1655.

3 days **$4,146.00 $1,382.00 Ill-treated; loss of work 
and health.

John E. Wheelock (U. S. 
v. Venezuela), 1880 
For. Eel. 1028 ff.; 1883 
For. Eel. 896 ff.; 1884 
For. Eel. 575 ff.; 1885 
For. Eel. 930 ff.

c. 3 days $10,000.00 6,000.00 2,000.00 Third degree; denial of 
justice; ill-treated.

John A. Machado (U. S. 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3273, docket 84.

3 days 5,000.00 1,666.66 Sufficient basis for sus
picion; claimant 
given choice of trial 
or departure.

Michael Brown (U. S. v. 
Mexico), 1902 For. 
Eel. 786-789.

3 days 10,000.00 3,333.33 For illegal eviction 
from property leased; 
imprisonment and 
other damages.

Captain Joseph Potter, 
1882 (U. S. v. Haiti), 
1893 For. Eel. 357.

4 days 5,000.00 5,000.00 1,250.00 Claimant alleged that 
he contracted small
pox from other pris
oners.

Act of grace.
Victor H. MacCord, 

1885 (U. S. v. Peru), 
1888 For. Eel. pt. II, 
pp. 1366 ff.

4 days 50,000.00 40,000.00 10,000.00 Ill-treated; threats of 
death; denial of jus
tice. Consular 
agent.

Edwin Bovallins (Nor
way and Sweden v. 
Venezuela), 1903 Com
mission; Ealston’s Ee- 
port (1904) 952.

5 days tf48,665.00 $$1,946.60 389.32 For sufferings; loss of 
employment. Tacit 
approval of conduct 
of officials.

Louis Chazen (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1931) 20, 
docket 18.

5 days 15,000.00 500.00 100.00 Probable cause for ar
rest; irregular pro
ceedings; exaggera
tion by claimant.

Walter H. Faulkner 
(U. S. v. Mexico), 1923 
General Claims Com
mission; Opinions of 
the Commissioners 
(1927) 86, docket 47.

7 days 50,000.00 1,050.00 150.00 Claimant had no 
knowledge of charge; 
place of detention 
intolerable.

L. J. Kalklosch (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1929) 126, 
docket 708.

7 days 12,500.00 300.00 42.85 Arrested without war
rant and without 
cause; ill-treated.

Martha E. Thatcher, 
admx. of the estate of 
Capt. Anthony That
cher (U. S. v. Mexico), 
1868 Commission; ms. 
Dept, of State; docket 
137.

See footnotes at end of tat

7 days

>le.

§§1,474.50 210.64 Harsh treatment.



No.

24

25

26

27

28

29

30

31

32

33

34

35

36

37

CHAPTER II

TABLE 6—Continued

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Circumstances

Samuel G. Levy (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 66,
docket 61.

c. 8 days |]||$97,330.00 $930.00 $116.25 Arrested on charge of 
running a blockade. 
Claimed large con
sequential damages.

Henry Hedlund (Nor
way and Sweden v. 
Venezuela), 1903 Com
mission; Ralston’s 
Report (1904) 952.

8 days tf48,665.00 ttl, 946.60 243. 32 For sickness; loss of 
time. Tacit approval 
of conduct of officials.

Heirs of Patrick Shields 
(U. S. v. Chile), 1891 
For. Rel. 217 ff.; 3 
Moore’s Arb. 2557.

c. 10 days 5,000.00 3,500.00 350.00 Brutally beaten; illegal 
procedure. Seaman.

Juan San Pedro (U. S. 
v. Spain), 1871 Com
mission; 3 Moore’s 
Arb. 2568, docket 117.

11 days 1,100.00 100.00 Authorities aware that 
arrest was illegal.

W. H. Argali (U. S. v. 
Guatemala), 1894 For. 
Rel. 312 ff.; 1895 For. 
Rel., pt. II, pp. 771, ff.

12 days 1,000.00 83.33 Illegal procedure from 
beginning of arrest; 
whipped.

Henry Thomas (U. S. v. 
Guatemala), 1894 For. 
Rel. 312 ff.; 1895 For. 
Rel. pt. II, pp. 771, ff.

12 days 100.00 8.33 Illegal procedure from 
beginning of arrest. 
Colored.

Robert Pardee (U. S. v. 
Guatemala), 1895 For. 
Rel., pt. II, pp. 771, ff.

12 days 100.00 8. 33 Illegal procedure from 
beginning of arrest. 
Colored.

Robert McKeown (Gt. 
Br. v. U. S.), 1871 Com
mission; Hale’s Report 
(1874) 87, docket 463.

13 days 1,467.00 112.84 No trial; alleged im ^ 
pairment of health.

Mary Hughes, admx. of 
the estate of Capt. 
George Hughes (U. S. 
v. Mexico), 1849 Board;
3 Moore’s Arb. 2972.

c. 14 days 20,000.00 1,428. 57 Loss of personal prop
erty; injury to health; 
kept a prisoner on a 
Mexican vessel.

Daniel Dillon (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1929) 61, 
docket 614.

15 days 15,000.00 2,500.00 166. 66 Long period of deten
tion incomunicado.

Pedro Moliere (U. S. v. 
Spain), 1871 Commis
sion; 4 Moore’s Arb. 
3252, docket 4.

16 days 3,000.00 187.50 Possible ground for ar
rest; no trial.

William Patrick (Gt. Br. 
v. U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 68, docket 97.

17 days 100,000.00 5,160.00 303.52 Arrested on false infor
mation. High social 
and business stand
ing.

Frederick Mevs, 1892 
(U. S. v. Haiti), 1893 
For. Rel. 355 ff.

20 days 20,000.00 6,000.00 300.00 Hlegal procedure; war 
vessel stood by.

Ynocencio Casanova 
(U. S. v. Spain), 1871 
Commission; 4 
Moore’s Arb. 3277, 
docket 25.

b footnotes at end of table.

20 days 6,000.00 300.00 No cause for arrest as
signed. Property 
embargoed.
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No.

39

40

41

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a day

Ten members of the 
crew of the C. H. 
White (U. S. v. Russia), 
arbitrated in 1902 at 
The Hague; 1902 For. 
Rel. app. I, pp. 459, 
463.

24 days 11 $300.00 $14.28

Thirty-one members of 
the crew of Cape Horn 
Pigeon (U. S. v. Rus
sia), arbitrated in 1902 
at The Hague; 1902 
For. Rel. app. I, pp. 
451, 453.

c. 21 days 11 $1,000.00 11250.00 11.90

Mauricio Levek (U. S. 
v. Chile), 1897 Com
mission; Perry’s Re
port (1901), unpaged, 
docket 41.

22 days 5,000.00 5,000.00 227.27

Capt. Henry Williams 
(U. S. v. Mexico), 1839 
Commission; 3 
Moore’s Arb. 3119.

25 days 600.00 24.00

Total.............................. °$645,750.00 °$137,674.70 +$56,727.52

Circumstances

Lodging and food in
sufficient.

Ill-treatment not prov-

Detained and dis
missed without ex
planation.

Twice arrested.

Average amount claimed in each case °....................... $29, 352. 27
Average amount allowed in each case °....................... $6, 257. 94
Percent allowed on amount claimed®.......................... 21. 32
Average amount allowed a day +................................ $1, 383. 59
Average amount allowed an hour in cases of a day or

more but less than one month +.............................. $57. 64 * * * § ** * * §§

* $500 Mexican gold; 1 dollar Mexican gold equaled $0,983 U. S. gold,
t £20. 1 pound sterling equaled $4.8665 U. S. gold.
t £10. See supra, footnote f.
§ On the basis of 2^ days.
|| “Several days."
1 $5,000 Mexican gold. See supra, footnote *.
** 6,000 Peruvian silver soles; 1 silver sole equaled $0,691 U. S. gold,
ft £10,000. See supra, footnote f.
Jt £400. See supra, footnote t*
§§ $1,500 Mexican gold. See supra, footnote *.
1111 £20,000. See supra, footnote t.

Amount on behalf of each member of the crew.
G In the 22 cases where amounts claimed are available.
+ Injall cases.
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TABLE 7

Arrest, Detention, or Imprisonment for One Month or More

Cases settled Through Diplomatic Channels

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed a 
month *

Circumstances

Emile Liiders (Germany c. 1 mo___ $30,000.00 $30,000.00 $30,000.00 Arrest without war
v. Haiti), V Revue rant; warship sent.
ginerale de droit inter- Apology and salute.
tional public (1898) 103.

Trygve Andersen, Sig c. 1 mo. f2,200.00 733. 33 Detained as witnesses;
urd Nilsen, Arthur (each). (each) paid “out of humane
Rasmussel, 1911 (Nor consideration with
way v. U.S.), June 1, out reference to the
1922, 42 Stat. 599, 610. question of liability”.

Seamen.
Mr. Shaw (Gt. Br. v. 7 wks........ t4,866.50 2,780.84 Grounds for suspicion.

France), 75 Br. & For. Apparently detained
St. Paps. (1883-84) on a French war ves
180-189. sel.

Henry Watt and Charles 5 m os. §7,299.75 1,459.95 Slight or flimsy charges;
Park, 1857 (Gt. Br. v. (each). (each) (each) severe treatment; in-
Naples), 48 Br. & For. comunicado.
St. Paps. (1857-58) 326 
ff.

Arthur N. Crosswell 186 days... [|2,433.25 12,919.90 470.70 Arrest and detention
(Gt. Br. v. Haiti), 78 alleged to have been
Br. <fe For. St. Paps. contrary to Haitian
(1886-87) 1302 ff. law.

Act of grace.

Total.............................. **$32,433.25 **$32,919.90 tt$35,444.82

Average amount claimed in each case**....................... $16, 216. 62
Average amount allowed in each case**....................... $16, 459. 95
Percent allowed on amount claimed**......................... 101. 5
Average amount allowed a month in cases of a month

or more tt.................................................................. $7, 088. 96
Average amount allowed a day in cases of a month or

more tt........................................................................ $236. 29
Average amount allowed an hour in cases of a month or 

more tt........................................................................ $9. 84 * * * § **

* Banker’s month of 30 days,
f Total amount.
t £1,000; 1 pound sterling equaled $4.8665 U.S. gold.
§ £1,500 each. See supra, footnote fc 
| Great Britain claimed £500. See supra, footnote t 
1 £600. See supra, footnote t
** In the two cases where amounts claimed are available, 
tt In all cases.
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TABLE 8

Arrest, Detention, or Imprisonment for One Month or More

Cases Settled by Arbitration

Cases
Length of 

time illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a month

Circumstances

Henry Fritot (U. S. v. 
Spain), 1871 Commis
sion; 4 Moore's Arb. 
3271, docket 35.

1 mo............ $250,000.00 $500.00 $500.00 Evidence that salary 
was $3,000 a year.

William A. Jones (U. S. 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3253, docket 89.

1 mo., 1 
day.

5,000.00 4,838.70 Excessive bail required.

James M. Edwards (U. 
S. v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3268, docket 5.

1 mo., 3 
days.

50,000.00 5,000.00 4,545.30 Detention after trial; 
and recommendation 
for his release prom
ised.

A. C. Le More Estate 
(France v. TJ. S.), 1880 
Commission; Bout- 
well’s Report (1884) 
111, docket 598.

1 mo., 4 
days.

10,000.00 8,823.40 Solitary imprisonment 
with ball and chain.

Jules Le More (France 
v. U. S.), 1880 Com
mission; Boutwell’s 
Report (1884) 111,
docket 594.

1 mo., 4 
days.

4,000.00 3,529.20 No such cruelty as in 
no. 4 supra.

John Carville Stovin 
(Ct. Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 64, dock
et 23.

c. 1 mo., 7 
days.

*380,794.27 8,300.00 6,729.60 Discharged without 
trial. Claimant al
leged that his busi
ness as a manufac
turer was, in effect, 
destroyed by his 
arrest.

Ernesto Rog6 (France v. 
Venezuela), 1902 Com
mission; Ralston’s Re
port (1904) 497.

37 days........ f38,600.00 Jl, 930.00 1,564.80 Illegal detention in a 
hospital.

Manuel Antonio Mon- 
tejo (U. S. v. Spain), 
1871 Commission; 4 
Moore’s Arb. 3277, 
docket 115.

39 days.......... 542,500.00 3,900.00 3,000.00 Illegal arrest and impris
onment. Claimed
large business losses.

John Carmody (Gt. Br. 
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 67, docket 
85.

§40 days........ 100,000.00 500.00 375.00 Arrested by mistake.

John E. Powers (TJ. S. v. 
Spain), 1871 Commis
sion; 4 Moore’s Arb. 
3274, docket 106.

40 days.......... *12,000.00 4,000.00 3,000.00 Ground for suspicion 
and arrest; undue 
detention.

Mary Sophia Hill (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 74,
docket 198.

c. 1 mo., 11 
days.

U19,466.00 1,560.00 1,141.20 Illegal procedure.

George W. Morton (U. 
S. v. Mexico), 1868 
Commission; ms. 
Dept, of State; docket 
446.

a footnotes at end of table.

43 days........._ 80,000.00 430.00 300.00 Umpire influenced by 
unreasonable amount 
of claim.
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Jennie Laura Underhill 
(U. S. v. Venezuela), 
1903 Commission; 
Morris’ Report (1904) 
164, docket 15.

1H mos........ $100,000.00 $3,000.00 $2,000. 00 No arrest; detention 
by refusal of pass
port.

Joseph W. Binney (Qt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 63,
docket 352.

1 mo., 22 
days.

100,000.00 5,390.00 3,109. 50 Ground for arrest, but 
prolonged detention 
without trial.

Admr. of the estate of 
A. B. de Luna (U. S. 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3276.

54 days........ 3,000.00 1,666.50 No grounds for im
prisonment during 
this period.

Silvio Poggioli (Italy v. 
Venezuela), 1903 Com
mission; Ralston’s Re
port (1904) 847.

157 days — **9,650.00 tf2,750.25 1,447.50 Threats; complicity of 
government; denial 
of justice.

Fannie P. Dujay (U. S. 
v. Mexico), 1923 Gen
eral Claims Commis
sion; Opinions of the 
Commissioners (1929) 
180, docket 267.

60 days........ 15,000.00 500.00 250.00 In close confinement 
for 28 hrs.; held 
under bond remain
der of period.

William P. Barnes (U. 
S. v. Mexico), 1868 
Commission; 
Moore’s Arb. 3247, 
docket 29.

c. 60 days... 150,000.00 5,000.00 2, 500. 00 Detention arbitrary 
and treatment harsh; 
health injured; no 
trial.

Joseph M. Bryant (U. 
S. v. Mexico), 1868 
Commission; ms. 
Dept, of State; docket 
26.

c. 2 mos........ 100,000.00 7,500.00 3,750. 00 Illegal procedure; per
sonal injury; sus
pected of being a 
member of expedi
tionist party.

James L. Springer (U. S. 
v. Mexico), 1868 Com
mission; ms. Dept, of 
State; docket 359.

64 days.......... 50,000.00 2,000.00 937. 50 Not in jail entire time; 
suspected of being a 
member of expedi
tionist party.

James Stott (Gt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 66, 184, docket 
71.

68 days......... 775.00 341.70 Case of mistaken iden
tity. Claimant had 
been given the pay of 
a private soldier for 
the period of his de
tention.

Domenico Giacopini 
(Italy v. Venezuela), 
1903 Commission; 
Ralston’s Report 
(1904) 765, 870.

75 days......... tt 3,618.75 1,447. 50 Illegal imprisonment 
in fetters for a portion 
of the period. Fi
nancial condition of 
claimant considered.

George F. Cauty (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 85, dock
et 443.

81 days......... 30,000.00 15,700.00 5,814.60 No trial; alleged busi
ness losses.

John I. Shaver (Gt. Br. 
v. U. S.), 1871 Com
mission; Hale’s Report 
(1874) 66, docket 51.

) footnotes at end of table.

2 mos. 23 
days.

100,000.00 30,204.00 10,917.00 Loss of employment.
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Dr. John Baldwin (U. S. 
v. Mexico), 1839 Com
mission; 4 Moore’s 
Arb. 3239-3240.

84 days.......... $20,000.00 $7,142.70 Outrageous treat
ment: placed in
stocks when suffering 
with a broken leg.

William Ashton (Gt. 
Br. v. U. S.), 1871 Com
mission; Hale’s Report 
(1874) 69, 203, docket 
325.

3 mos. 4 days $15,000.00 6,000.00 1,914.60 No trial.

Abel H. Halsted (U. S. 
v. Mexico), 1868 Com
mission; 4 Moore’s 
Arb. 3243; ms. Dept, 
of State; docket 18.

c. 3H mos... 50,000.00 1,600.00 456.90 Legally arrested and 
detained for a couple 
of weeks; detained c. 
4 mos.

Henry R. Smith (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 86, 214, 
docket 461.

c. 14 wks___ 100,000.00 1,540.00 478.30 Claimant, a physician, 
circulated docu
ments alleged to have 
been treasonable; no 
trial. tlH

Ernest W. Pratt (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 62, 180, 
docket 6.

107 days....... 50,000.00 1,200.00 336.30 Discharged without 
trial. Detention un
necessarily pro
longed.

Henri Dubos (France v. 
U. S.), 1880 Commis
sion; Bout well’s Re
port (1884) 109, docket 
26.

3 mos. 19 
days.

25,000.00 800.00 219.90 Arrest justifiable; pro
cedure illegal.

John F. Parr (Gt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 80, 199, docket 
285.

c. 4 mos........ 13,900.00 4,800.00 1,200.00 Original detention law
ful; unreasonably
long detention with
out trial. Claim in
cluded p r o pje r t[y 
losses.

Thomas Riley (Gt. Br. 
v. U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 74, 192, docket 
192.

c. 4 mos........ 953.00 800.00 200.00 Detained in hospital 
2H mos.; excessive 
detention.

Volney R. Bristol (U. S. 
v. Costa Rica), 1860 
Commission; 2Moore’s 
Arb. 1567, footnote 1.

4 mos............ 800.00 200.00 Compelled] by Costa 
Rica to serve in war 
as engineer.

Edmund W. Sartori 
(U. S. v. Peru), 1863 
Commission; 3 
Moore’s Arb. 3120.

4 mos............ 87,000.00 §§ 4,675.00 1,168. 74 Original arrest legal.
Award for delay of 48 
hrs. in taking declara
tion and for not hav
ing been brought to 
justice. va<(

James Smith (U. S. v. 
Brazil), 1849 Commis
sion; Record of the 
Proceedings of the 
Brazilian Commis
sion, 182-185; ms. 
Dept, of State; docket 
30.

c. 5 mos........ 11,500.00 HU 965.00 193.00 Claimed for detention 
and business losses.

footnotes at end of table.
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Thomas Rider (Qt. Br. 
v. U. S.), 1853 Commis
sion, S. Ex. Doc. 103, 
34th Cong., 1st sess., 
p. 60.

5H mos........ $625.00 $113.40 Losses sustained in 
consequence of arrest 
and detention by 
military authorities.

John Murta (Qt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874)73, 193, docket 
195.

c. 5H mos... $7,566.10 1,200.00 218.18 Arrest legal; claimant 
under considerable 
suspicion; no trial.

John C. Rozas (U. S. v. 
Spain), 1871 Commis
sion; 3 Moore’s Arb. 
3124, docket 69.

c. 6 mos........ 14,000.00 2,333.33 Original arrest lawful; 
long confinement and 
improper treatment; 
payment for return 
voyage.

Teodoro Cabias (U. S. v. 
Spain), 1871 Commis
sion; 4 Moore’s Arb. 
3253, docket 10.

c. 6 mos........ 187,363.25 3,000.00 500.00 Placed in stocks.

Joseph Eneas (Qt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 63, 188, docket 
126.

6 mos. 3 days. 720,000.00 1,540.00 252.30 Ground for arrest; de
tention without trial 
unnecessarily pro
tracted.

John McCann (Qt. Br. 
v. U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 73, 191, docket 
173.

c. 6H mos___ 3,322.40 3,000.00 461.53 Arrest legal; no trial.

John C. Rahming (Qt. 
Br.». U. S.), 1871 Com
mission; Hale’s Report 
(1874)63,180, docket 7.

6 mos. 18 
days.

580,800.00 38,500.00 5,833.20 Arrested twice; deten
tion without trial 
unnecessarily p r o - 
tracted.

Peter Koch (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com

missioners (1929) 118, 
docket 700.

6 mos. 18 
days.

10,000.00 7,000.00 1,060.50 Probable cause for ar
rest; brutal treat
ment; detention ex
cessive.

John Tovell (Qt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 86, 213, docket 
446.

7 mos............ 15,000.00 830.00 118. 57

>

Arrest possibly justi
fied.

Harry Roberts (U. S. v. 
Mexico), 1923 General 
Claims Commission; 
Opinions of the Com
missioners (1927) 100, 
docket 185.

7 mos........... 17,650.00 8,000.00 1,142.85 Probable cause for ar
rest; excessively long 
imprisonment with
out trial; cruel and 
inhumane treatment.

Julio Romano Santos 
(U. S. v. Ecuador), 
1886 For. Rel. 224 ff.; 
1896 For. Rel. 103 ff.

7 mos. 13 
days.

110,000.00 40,000.00 5,381.10 Refusal to give trial; 
solitary confinement. 
U. S. ship sent.

Capt. Thomas S. An
drews (U. S. v. Mexico), 
1868 Commission; ms. 
Dept, of State; docket 
216.

11 mos........... 60,000.00 2,000.00 181.81 Arrest legal; held under 
suspicion of being an 
expeditionist; 3 mos. 
instead of 14 mos. 
would have been suf
ficient for investiga
tion.



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 401
TABLE 8—Continued

No. Cases
Length of 

time illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a month

Circumstances

48 Frank Russell Reading 11 mos. 24 $30,000.00 $15,400.00 $1,305.00 Protracted imprison
(Gt. Br. p. U. S.), 1871 days. ment; illegal proced
Commission; Hale’s 
Report (1874) 65, 182, 
docket 43.

ure.

49 Charles Adrian Van 14 mos. 22 113, 600.00 60,000.00 4,072.20 Illegal procedure; con
Bokkelen (U. S. v. days. trary to treaty stipu
Haiti), 1884 For. Rel. lations; injury to
306 ff.; 1888 For. Rel. business and credit;
984 ff. failing health.

50 Clyde Dyches (U. S. v. c. 18 mos.... 25,000.00 8,000.00 444.44 Probable cause for ar
Mexico), 1923 General rest; unduly impris
Claims Commission; oned for nearly 18
Opinions of the Com
missioners (1929) 193, 
docket 460.

mos.

51 Augustus Jouan (U. S. 22 mos........... 500,000.00 1134,405.00 1,563.86 Arrest illegal in form;
v. Mexico), 1868 Com subsequent proced
mission; ms. Dept, of ure illegal; trial un
State; docket 70. duly prolonged.

52 Joseph M. P. Nolan (Gt. c. 22 mos___ 934,000.00 8,600.00 390.90 Long confinement; im
Br. P. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 79, 199, 
docket 272.

proper treatment.

53 Thomas J. Dolan (U. S. 2yrs. 4 mos.. 100,000.00 1,000.00 1,071.30 Arrest justifiable; harsh
p. Mexico), 1868 Com treatment and delay;
mission; ms. Dept, of 
State; docket 79.

expeditionist case.

Total.................................. 05,895,665.02 +353,019.25 °112,483.81

Average amount claimed in each case °.................... $137, 108. 48
Average amount allowed in each case ................... $8, 209. 75
Percent allowed on amount claimed °....................... 5. 98
Average amount allowed a month in cases of a month

or more +................................................................... $2, 122. 33
Average amount allowed a day in cases of a month or

more +....................................................................... $70. 74
Average amount allowed an hour in cases of a month 

or more +................................................................. $2. 94

* Including the value of a small amount of personal property, 
t 200,000 bolivares; 1 gold bolivar equaled $0,193 U. S. gold.
110,000 bolivares. See supra, footnote f.
§ “Five or six weeks. ”
0 £4,000; 1 pound sterling equaled $4.8665 U. S. gold.
142 days at one time; 15 at another.
** c. 50,000 bolivares. See supra, footnote t
ft 14,250 bolivares. See supra, footnote f.
tt 3,750 fuertes; 1 fuerte equaled 5 gold bolivares or $0,965 U. S. gold; 1 gold bolivar equaled $ 0.193 U. S. 

gold.
§§ $5,000 “current money” of Peru; 1 Peruvian silver dollar equaled $0,935 U. S. gold.
OH $757.34 was the ratable proportion paid on this amount.
11 $35,000 Mexican gold with interest; $1 Mexican Gold equaled $0,983 U. S. gold.
0 Dollars. In the 43 cases where amounts claimed are available.
+ Dollars. In all cases.
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TABLE 9
Arrest, Detention, or Imprisonment for One Month or More

Cases Settled by Arbitration or Through Diplomatic Channels

No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 

a month
Circumstances

1 Henry Fritot (U. S. v. 
Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3271, docket 35.

1 mo........ $250,000.00 $500.00 $500.00 Evidence that salary 
was $3,000 a year.

2 Trygve Andersen, 
Sigurd Nilsen, 
Arthur Rasmussel, 
1911 (Norway v. U. 
S.), June 1, 1922, 42 
Stat. 599, 610.

c. 1 mo. 
(each).

*2,200.00 733.33 
(each)

Detained as witnesses; 
paid “out of humane 
consideration with
out reference to the 
question of liability”. 
Seamen.

3 Emile Liiders (Ger
many v. Haiti), V 
Revue generate de 
droit international 
public (1898) 103.

c. 1 mo___ 30,000.00 30,000.00 30,000.00 Arrest without war
rant; warship sent. 

Apology and salute.

4 William A. Jones 
(U. S. v. Spain), 1871 
Commission; 4 
Moore’s Arb. 3253, 
docket 89.

1 mo. 1 
day.

5,000.00 4,838.70 Excessive bail 
required.

5 James M. Edwards 
(U. S. v. Spain), 1871 
Commission; 4 
Moore’s Arb. 3268, 
docket 5.

1 mo. 3 
days.

50,000.00 5,000.00 4,545.30 Detention after trial; 
and recommendation 
for his release prom
ised.

6 A. C. Le More Estate 
(France v. U. S.), 
1880 Commission; 
Boutwell’s Report 
(1884) 111, docket 598.

1 mo. 4 
days.

10,000.00 8,823.30 Solitary imprisonment 
with ball and chain.

7 Jules Le More (France 
v. U. S.), 1880 Com
mission; Boutwell’s 
Report (1884) 111, 
docket 594.

1 mo. 4 
days.

4,000.00 3,529.20 No such cruelty as in 
no. 6 supra.

8 John Carville Stovin 
(Gt. Br. v. U. S.), 
1871 Commission; 
Hale’s Report (1874) 
64, docket 23.

c. 1 mo. 7 
days.

f380,794.27 8,300.00 6,729. 60 Discharged without 
trial. Claimant al
leged that his busi
ness as a manufac
turer was, in effect, 
destroyed by his ar
rest.

9 Ernesto Rog6 (France 
v. Venezuela), 1902 
Commission; Ral
ston’s Report (1904) 
497.

37 days ... J38,600.00 §1,930.00 1,564.80 Illegal detention in a 
hospital.

10

Se

Manuel Antonio 
Montejo (U. S. v. 
Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3277, docket 115.

e footnotes at end of table

39 days ...

>.

542,500.00 3,900.00 3,000.00 Illegal arrest and im
prisonment. Claim
ed large business 
losses.
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John Carmody (Qt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 67,
docket 85.

|| 40 days.. $100,000.00 $500.00 $375.00 Arrested by mistake.

John E. Powers (U. S. 
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3274, docket 106.

40 days ... fl2,000.00 4,000.00 3,000.00 Ground for suspicion 
and arrest; undue 
detention.

Mary Sophia Hill (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 74,
docket 198.

c. lmo. 11 
days.

119,466.00 1,560.00 1,141.20 Illegal procedure.

George W. Morton (U. 
S. v. Mexico), 1868 
Commission; ms. 
Dept, of State; dock
et 446.

43 days... 80,000.00 430.00 300.00 Umpire influenced by 
unreasonable amount 
of claim.

Jennie Laura Underhill 
(U. S. v. Venezuela), 
1903 Commission; 
Morris’ Report (1904) 
164, docket 15.

ltt mos .. 100,000.00 3,000.00 2,000.00 No arrest; detention by 
refusal of passport.

Mr. Shaw (Gt. Br. v. 
France), 75 Br. & 
For. St. Paps. (1883
84) 180-189.

7 wks .... **4,866.50 2,780.84 Grounds for suspicion. 
Apparently detained 
on a French war 
vessel.

Joseph W. Binney (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 63,
docket 352.

1 mo. 22 
days.

100,000.00 5,390.00 3,109.50 Ground for arrest, but 
prolonged detention 
without trial.

Admr. of the estate of 
A. B. de Luna 
(U. S. v. Spain), 1871 
Commission; 4 
Moore’s Arb. (1898) 
3276.

54 days ... 3,000.00 1,666.50 No grounds for im
prisonment during 
this period.

Silvio Poggioli (Italy v. 
Venezuela), 1903 
Commission; Ral
ston’s Report (1904) 
847.

tf57 days. K9,650.00 §§2,750.25 1,447.50 Threats; complicity of 
government; denial 
of justice.

Fannie P. Dujay 
(U.S.t>. Mexico), 1923 
General Claims Com
mission; Opinions of 
the Commissioners 
(1929) 180, docket
267.

60 days... 15,000.00 500.00 250.00 In close confinement 
for 28 hrs.; held under 
bond remainder of 
period.

William P. Barnes 
(U. S. v. Mexico), 1868 
Commission; 4 
Moore’s Arb. 3247, 
docket 29.

b footnotes at end of tabic

c. 60 days.

>.

150,000.00 5,000.00 2,500.00 Detention arbitrary 
and treatment harsh; 
health injured; no 
trial.
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detained
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Joseph M. Bryant 
(U. S. v. Mexico), 1868 
Commission; ms. 
Dept, of State; dock
et 26.

c. 2 mos .. $100,000.00 $7,500.00 $3,750.00 Illegal procedure; per
sonal injury; suspect
ed of being a mem
ber of expeditionist 
party.

James L. Springer 
(U. S.». Mexico), 1868 
Commission; ms.
Dept, of State; dock
et 359.

64 days ... 50,000.00 2,000.00 937.50 Not in jail entire time; 
suspected of being a 
member of expedi
tionist party.

James Stott (Qt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 66, 184, docket 
71.

68 days ... 775.00 341.70 Case of mistaken iden
tity. Claimant had 
been given the pay of 
a private soldier for 
the period of his de
tention.

Domenico Giacopini 
(Italy v. Venezuela), 
1903 Commission; 
Ralston’s Report 
(1904) 765, 870.

75 days ... IM 3,618.75 1,447.50 Illegal imprisonment 
in fetters for a por
tion of the period. 
Financial condition 
of claimant consid
ered.

George F. Cauty (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 85,
docket 443.

81 days ... 30,000.00 15,700.00 5,814.60 No trial; alleged busi
ness losses.

John I. Shaver (Gt. Br. 
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 66, docket 
51.

Dr. John Baldwin 
(U. S. v .Mexico), 1839 
Commission; 4 
Moore’s Arb. 3239
3240.

2 mos. 23 
days.

100,000.00 30,204.00 10,917.00 Loss of employment.

84 days ... 20,000.00 7,142.70 Outrageous treatment: 
placed in stocks 
when suffering with 
a broken leg.

William Ashton (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 69, 203, 
docket 325.

3 mos. 4 
days.

15,000.00 6,000.00 1,914.60 No trial.

Abel H. Halsted (U. S. 
v. Mexico), 1868 Com
mission; 4 Moore’s 
Arb. 3243; ms. Dept, 
of State; docket 18.

c. ZH mos. 50,000.00 1,600.00 456.90 Legally arrested and 
detained for a couple 
of weeks; detained c. 
4 mos.

Henry R. Smith (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 86, 214, 
docket 461.

c. 14 wks.. 100,000.00 1,540.00 478. 30 Claimant, a physician, 
circulated documents 
alleged to have been 
treasonable; no trial.

Ernest W. Pratt (Gt. 
Br. v. U. S.), 1871 
Commission; Hale’s 
Report (1874) 61, 180, 
docket 6.

107 days.. 50,000.00 1,200.00 336.30 Discharged without 
trial. Detention 
unnecessarily pro
longed.

footnotes at end of table.
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Length 
of time 
illegally 
detained

Amount
claimed

Henri Dubos (France 3 mos. 19 $25,000.00
v. U. S.), 1880 Com- days.
mission; Boutwell’s 
Report (1884) 109,
docket 26.

John F. Parr (Gt. Br. c. 4 mos... 13,900.00
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 80, 199, 
docket 285.

Thomas Riley (Gt. Br. c. 4 mos... 953.00
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 74, 192, 
docket 192.

Volney R. Bristol 
(U. S. v. Costa Rica), 
1860 Commission; 2 
Moore’s Arb. 1567, 
footnote 1.

Edmund W. Sartori

4 mos........

4 mos......... 87,000.00
(U. S. v. Peru), 1863 
Commission; 3 
Moore’s Arb. 3120.

James Smith (U. S. v. c. 5 mos... 11,500.00
Brazil), 1849 Com
mission; Record of 
the Proceedings of 
the Brazilian Com
mission, 182-185; ms. 
Dept, of State; dock
et 30.

Henry Watt and 5 mos.
Charles Park, 1857 (each)
(Gt. Br. v. Naples), 
48 Br. & For. St. 
Paps. (1857-58) 326 ff. 

Thomas Rider (Gt. Br. 
v. U. S.), 1853 Com
mission; S. Ex. Doc. 
103, 34th Cong., 1st 
sess., p. 60.

John Murta (Gt. Br. v.

5)4 mos...

c. 5)4 mos. 7,566.10
TJ. S.), 1871 Commis
sion; Hale’s Report 
(1874) 73, 193, docket 
195.

John C. Rozas (U. S. v. 
Spain), 1871 Com
mission; 3 Moore’s 
Arb. 3124, docket 69.

Teodoro Cabias (TJ. S.

c. 6 mos...

c. 6 mos... 187,363.25
v. Spain), 1871 Com
mission; 4 Moore’s 
Arb. 3253, docket 10.

i footnotes at end of table

Amount
allowed

Amount 
allowed 
a month

Circumstances

$800.00 $219.90 Arrest justifiable; pro
cedure illegal.

4,800.00 1,200.00 Original detention law
ful; unreasonably 
long detention with
out trial. Claim in
cluded property 
losses.

800.00 200.00 Detained in hospital 
2)4 mos.; excessive 
detention.

800.00 200.00 Compelled by Costa 
Rica to serve in war 
as engineer.

11 4,675.00 1,168.74 Original arrest legal. 
Award for delay of 
48 hrs. in taking dec
laration and for not 
having been brought 
to justice.

***965.00 193.00 Claimed for detention 
and business losses.

ftt7,299.75 1,459.95 Slight or flimsy charges
(each) (each) severe treatement; 

incomunicado.

625.00 113.40 Losses sustained in 
consequence of arrest 
and detention by 
military authorities.

1,200.00 218.18 Arrest legal; claimant 
under considerable 
suspicion; no trial.

14,000.00 2,333.33 Original arrest lawful; 
long confinement 
and improper treat
ment; payment for 
return voyage.

3,000.00 500.00 Placed in stocks.
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TABLE 9—Continued

Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a month

Circumstances

Joseph Eneas (Gt. Br. 
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 63, 188, 
docket 126.

6 mos. 3 
days.

$720,000.00 $1,540.00 $252.30 Ground for arrest; de
tention without trial 
unnecessarily pro
tracted.

John McCann (Gt. Br. 
v. U. S.), 1871 Com
mission; Hale’s Re
port (1874) 73, 191, 
docket 173.

c. 6H mos. 3,322.40 3,000.00 461.53 Arrest legal; no trial.

Arthur N. Crosswell 
(Gt. Br. v. Haiti), 78 
Br. & For. St. Paps. 
(1886-87) 1302 ff.

186 days .. ttt2,433. 25 §§§2,919.90 470.70 Arrest and detention 
alleged to have been 
contrary to Haitian 
law.

Act of grace.
John C. Rahming (Gt. 

Br. v. U. S.) 1871 
Commission; Hale’s 
Report (1874) 63,180, 
docket 7.

6 mos. 18 
days.

580,800. 00 38,500.00 5,833. 20 Arrested twice; deten
tion without trial 
unnecessarily pro
tracted.

Peter Koch (U. S. v. 
Mexico), 1923 Gen
eral Claims Commis
sion; Opinions of the 
Commissioners (1929) 
118, docket 700.

6 mos. 18 
days.

10,000. 00 7,000.00 1,060. 50 Probable cause for ar
rest; brutal treat
ment; detention ex
cessive.

John Tovell (Gt. Br. v. 
U. S.), 1871 Commis
sion; Hale’s Report 
(1874) 86, 213, docket 
446.

7 mos........ 15, 000. 00 830.00 118.57 Arrest possibly justi
fied.

Harry Roberts (U. S. 
v. Mexico), 1923 Gen
eral Claims Com
mission; Opinions of 
the Commissioners 
(1927) 100, docket 185.

7 mos........ 17, 650. 00 8,000.00 1,142.85 Probable cause for ar
rest; excessively long 
imprisonment with
out trial; cruel and 
inhumane treatment.

Julio Romano Santos 
(U. S. v. Ecuador), 
1886 For. Rel. 224 ff.; 
1896 For. Rel. 103 ff.

7 mos. 13 
days.

110, 000. 00 40,000.00 5,381.10 Refusal to give trial; 
solitary confinement. 
TJ. S. ship sent.

Capt. Thomas S. An
drews (TJ. S. v. Mex
ico), 1868 Commis
sion; ms. Dept, of 
State; docket 216.

11 mos___ 60, 000. 00 2,000.00 181.81 Arrest legal; held under 
suspicion of being an 
expeditionist; 3 mos. 
instead of 14 mos. 
would have been 
sufficient for inves
tigation.

Frank Russell Reading 
(Gt. Br. v. U. S.), 
1871 Commission; 
Hale’s Report (1874) 
65, 182, docket 43.

11 mos. 24 
days.

30,000.00 15,400.00 1,305. 00 Protracted imprison
ment; illegal proce
dure.

Charles Adrian Van 
Bokkelen (TJ. S. v. 
Haiti), 1884 For. Rel. 
306 ff.; 1888 For. Rel. 
984 ff.

14 mos. 22 
days.

113,600. 00 60,000.00 4,072. 20 Hlegal procedure; con
trary to treaty stipu
lations; injury to 
business and credit; 
failing health.

footnotes at end of table.
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TABLE 9—Continued

No. Cases
Length 
of time 
illegally 
detained

Amount
claimed

Amount
allowed

Amount 
allowed 
a month

Circumstances

55 Clyde Dyches (U. S. v. c. 18 mos.. $25,000.00 $8,000.00 $444.44 Probable cause for ar
Mexico), 1923 Gen- rest; unduly impris
eral Claims Commis- oned for nearly 18
sion; Opinions of the 
Commissioners (1929) 
193, docket 460.

mos.

56 Augustus Jouan (U. S. 22 mos.... 500,000.00 || IIII34,405.00 1,563.86 Arrest illegal in form;
v. Mexico), 1868 Com subsequent proce
mission; ms. Dept. dure illegal; trial un
of State; docket 70. duly prolonged. $$ 1

57 Joseph M. P. Nolan c. 22 mos.. 934,000.00 8,600.00 390.90 Long confinement; im
(Gt. Br. v. U. S.), 
1871 Commission; 
Hale’s Report (1874) 
79, 199, docket 272.

proper treatment.

58 Thomas J. Dolan (U. 2 yrs. 4 100,000.00 1,000.00 1,071.30 Arrest justifiable; harsh
S. v. Mexico), 1868 mos. treatment and delay;
Commission; ms. 
Dept, of State; dock
et 79.

expeditionist case.

Total............................ °$5,928,098.27 °$385,939.15 +$147,928.63

Average amount claimed in each case °..................... $131, 735. 51
Average amount allowed in each case °.................... $8, 576. 42
Percent allowed on amount claimed °....................... 6. 51
Average amount allowed a month in cases of a month

or more +................................................................... $2, 550. 49
Average amount allowed a day in cases of a month or

more+........................................................................ $85. 01
Average amount allowed an hour in cases of a month

or more +................................................................... $3. 54 * ** ***

* Total amount.
t Including the value of a small amount of personal property.
X 200,000 bolivares; 1 gold bolivar equaled $0,193 U.S. gold.
§ 10,000 bolivares. See supra, footnote f.
(I “Five or six weeks.”
1 £4,000; 1 pound sterling equaled $4.8665 U.S. gold.
** £1,000. See supra, footnote 1. 
ft 42 days at one time; 15 at another, 
tt c. 50,000 bolivares. See supra, footnote t- 
§§ 14,250 bolivares. See supra, footnote t.
1111 3,750 fuertes; 1 fuerte equaled 5 gold bolivares or $0,965 U.S. gold; 1 gold bolivar equaled $0,193 U.S. 

gold.
$5,000 “current money” of Peru; 1 Peruvian silver dollar equaled $0,935 U.S. gold.

*** $757.34 was the ratable proportion paid on this amount, 
ttt £1,500 each. See supra, footnote 1.
ttt £500, amount claimed by Great Britain. See supra, footnote 1.
§§§ £600. See supra, footnote 1.
Illlll $35,000 Mexican gold with interest; $1 Mexican gold equaled $0,983 U.S. gold.
° In the 45 cases where amounts claimed are available.
+ In all cases.
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TABLE 10
Arrest, Detention, and Imprisonment Cases 

(Summary of Tables 1 to 9)
Percent Allowed on Amount Claimed

Numbered tables No. cases Amount claimed Amount allowed

3 (1 + 2)................................................ 6 $109, 587. 00 $2, 924 50

6 (4+5)................................................ 22 645, 750. 00 137, 674 70

9 (7+8)................................................ 45 5, 928, 098. 27 385, 939. 15

Total (1 to 9)......................... 73 $6, 683, 435. 27 $526, 538. 35

Average amount claimed in each case......................... $91, 553. 90
Average amount allowed in each case......................... $7, 212. 85
Percent allowed on amount claimed............................. 7. 87

The tables indicate that in cases settled through the diplomatic 
channels, where the detention or imprisonment is for 

8^h<mr aUowed less than one day, i.e. for a period of hours, the average 
amount allowed an hour is $691.66 (table 1). It 

should be noted that the number of these cases, while small, is a fair 
proportion of the total number of “hour” cases—in actual practice 
these cases comprise a surprisingly small group. In cases settled by 
arbitration, where the detention or imprisonment is for the same 
length of time, a period of hours, the average amount allowed an hour 
is $91.81 (table 2). A combination of these two classes of “hour” 
cases gives an average amount of $263.19 allowed an hour (table 3).

In cases where the detention or imprisonment is for a day or more, 
but for less than a month, the average amount allowed an hour in the 
cases settled through diplomatic negotiations is $140.13 (table 4); the 
average amount allowed an hour in cases settled by arbitration is 
$31.04 (table 5). A combination of these two classes of “day” cases 
gives an average amount of $57.64 allowed an hour (table 6). To 
carry this a step further, the average amount that is allowed an hour 
in cases of a month or more, considering them on an hour basis, is 
$9.84 in cases settled by diplomacy (table 7); $2.94 an hour in arbi
trated cases (table 8); and an average of $3.54 an hour when the two 
classes of “month or more” cases are considered in combination 
(table 9).

Where the detention or imprisonment is for a period of a day or 
more, but for less than a month, the average amount allowed a day 
in cases settled by the diplomatic method is $3,363.33 (table 4); the
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average amount allowed a day in cases settled by arbitration is 
$744.97 (table 5). A combination of these two 

Amountall°wed classes of “day” cases gives an average amount of 
$1,383.59 allowed a day (table 6). In cases of de

tention or imprisonment for a month or more, the average amount 
allowed a day in the cases settled by diplomacy is $236.29 (table 7), 
and the average amount allowed a day in arbitrated cases is $70.74 
(table 8). An average amount of $85.01 is allowed a day where 
these classes of cases are considered in combination (table 9).

Although there are many exceptions, arbitrators usually speak in 
terms of days in computing amounts when the detention is for a 
period of less than a month or a month and a half; in those cases 
where the detention is for a longer period arbitrators seem to look to 
months and fractions thereof, rather than days or hours, as the unit 
of computation. The average amount allowed a day in the fourteen 
cases of a month or more, but less than a month and a half (table 9), 
settled either by arbitration or by diplomacy, is $164.47.

The average amount allowed a month in cases of detention or im
prisonment for a month or more, settled by the diplo- 

a monthRRitic method, is $7,088.96 (table 7). The average 
amount allowed a month in those cases settled by 

arbitration is $2,122.33 (table 8). A combination of these two classes 
of cases gives an average amount of $2,550.49 allowed a month (table 
9). The average amount a day procured in diplomatic settlements in 
the cases of arrest, detention or imprisonment for a day or more, but 
for less than a month, is $3,363.33 (table 4), as has been pointed out 
above, while the average amount allowed a month in cases settled by 
arbitration is $2,122.33 (table 8).

It may be seen from the above tables that, in general, the shorter 
the period of detention, the higher the rate of indem
nity allowed. For example, the rate an hour in cases 
of less than a day is far in excess of the rate an hour 
where the detention is for more than a day. So, also, 
in those cases where the wrongful detention was for a 
month or more, the rate of compensation has been 

lower than when the detention was for less than a month. It is diffi
cult to explain in a satisfactory manner this lower rate of indemnity 
for longer periods of detention. One explanation might be that the 
principal damage to the claimant arises from his initial arrest and 
detention and that the damage to his reputation or to his personal 
feelings is not proportionately accentuated by the greater length of 
time of the detention or imprisonment. On the other hand, the 
damage to his business would ordinarily be accentuated by continued 
detention. It would seem, also, that the injury to the claimant state 
might be regarded as continuous in its nature; it is hardly likely that

114297—36-------27

Rate of indem
nity decreases 
with increase in 
length of deten
tion
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the original affront to the claimant state would be considered more 
serious than the continuing repeated affronts, assuming, of course, 
that the affront or affronts actually existed.

It will also be noted from a consideration of the above tables that a 
higher rate of compensation was allowed in those cases where the 

settlement was effected through the diplomatic 
settlen^nt^ channel. A number of explanations may be offered 

for the existence of this situation: One is that more 
aggravated cases are settled through diplomatic channels; another, 
that such settlements are frequently based on expediency. The claim
ant state may be moved, from considerations of prestige and proper 
respect for itself and its nationals, in requiring that “ gross viola
tions ” of the rights of such nationals shall be promptly and adequately 
atoned, not only because of the particular incident itself but also as a 
deterrent to further incidents of a similar character. Then, too, the 
respondent state may be, and generally is, moved by considerations of 
expediency, in addition to a genuine desire, in many cases, to disavow 
any imputation of wrongful intent on its part by making liberal 
compensation to the injured foreigner. It will be noted, too, that in a 
number of cases settled by diplomacy, warships were sent to the 
harbors of the respondent states; this, doubtless, had its effect on the 
collection of a high percentage of the amount demanded. Another 
important factor in the higher rate of settlement of such cases is that 
they are usually settled more promptly than cases adjusted by arbi
tration and that, hence, a shorter cooling period elapses after the 
incident of which complaint is made. A still further consideration is 
the fact that the foreign office of the claimant's government must, of 
necessity, feel the outrage more keenly than does an arbitrator, usually 
a non-national, who views the situation in an objective abstract 
manner long after the occurrence of the event. It may be, too, that 
when cases are arbitrated the umpires or commissioners are apt to 
grant less liberal amounts because they have a large group of cases 
before them, the awards in which should bear some consistent 
relationship toward each other; because they are desirous that the 
sum total of the awards should not work an undue hardship on the 
respondent state or exceed its capacity to pay; and, possibly, because 
they may be limited by a fixed lump sum to be distributed in the pay
ment of the awards.

Although these considerations, together with the factors of loss of 
business, the acts or status of the claimants, etc., set forth in the 
earlier part of this chapter, may shed some light on the startling 
degree of variance in the amounts allowed, it is submitted that the 
soundest explanation of the lack of any marked degree of uniformity 
in the amounts allowed and, coincidentally, of the methods employed 
in determining these amounts, is that, aside from all the factors
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mentioned, there has been, in actual practice, no serious attempt to 
study the field as a whole. The mind of the arbitrator, or of the 
official of the foreign office who determines the amount to be asked or 
accepted, has been focused on a few cases at a time, and cases have 
been decided with slight reference to one another. Perhaps arbi
trators trained in the civil law make less effort to follow precedents. 
However, in the Van Bokkelen case, where $60,000 was allowed by an 
arbitrator from the District of Columbia trained in the common 
law, only one case was relied upon in the claimant's brief on the 
measure of damages. This local-law case was given undue prominence 
in a field where there was no dearth of international precedents.

The cases demonstrate that there is much confusion with reference 
to what is being measured—whether it is the extent of the wrong 

committed by the respondent state, the extent of 
measured the claimant's injury, the degree of affront to the

claimant state, or any combination of these or other 
items of measurement. The yardstick for the measurement of the 
degree of affront to the claimant state is usually the wrong committed 
by the respondent state. It is submitted that the extent of the 
respondent state's wrong and the degree of the affront to the claimant 
state go hand in hand. If one of these items is measured, theoretically 
the other is necessarily measured; the claimant state is affronted in 
direct proportion to the seriousness of the international wrong 
committed by the respondent state. It is frequently stated that if 
an apology is made to the claimant state, if prompt investigation of 
the incident occurs, or if the responsible officials are disciplined or 
removed from office, these acts make amends for the affront to the 
claimant state. The whole problem of measuring the degree of insult 
or affront to the claimant state in this, and other classes of cases, is, of 
course, almost wholly speculative. In cases where an indemnity is 
expressly allowed for the injury or affront to the claimant state, as 
such, there would seem to be no basis, other than custom, for granting 
the individual claimant, assuming that he is compensated for any 
injuries he may have suffered, this additional amount of money.

In certain cases decided by the Mixed Claims Commission estab
lished by the United States and Mexico in 1869, it was urged that 
indemnity for “moral purposes" could be expressed as well by a 
small sum as by a large sum and that it was the act of expressing 
guilt or of indicating a wrongful act on the part of the respondent 
state that was important. Thus, M. de Zamacona, Mexican Com
missioner, thought that only $500 should be allowed in the case of 
Michael B. Evans (United States v. Mexico),272 while Commis

272 Michael B. Evans (United States v. Mexico), docket 42; ms. Department of 
State; see also cases decided pursuant to that decision: Frederick V. W. Rathbone 
(United States v. Mexico), docket 43; ibid.; and Thomas J. Dolan (United States 
v. Mexico), docket 79; ibid.
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sioner Wadsworth favored the allowance of more than $1,000, and 
Umpire Thornton allowed $1,000 “for unnecessary delay in bringing 
him [Evans] to trial and for the severe and cruel treatment to which he 
was subjected.” M. de Zamacona, in his opinion, stated that—

. . . He [the Umpire] also considers that they [the Archibald Grade expedi
tionists] suffered some damage from the want of that consideration which every 
Government should show to the citizens of another as a mark of that respect 
which is due their respective Governments. [Italics added.]

The sums awarded to the Archibald Grade expeditionists, in the decisions 
referred to, show, if I am not mistaken, that it was the intention of the Umpire, 
not to grant the claimants large compensations, but to furnish evidence of an 
acknowledgment and a tribute to those prerogatives which nations should 
reciprocally recognize, and to those principles of justice and morality which all 
should promote and respect.

It is perhaps useless here to remark, that these same considerations have led 
me, though it may be erroneously, to an opinion, that the whole series of claims 
to which the present belongs should be dismissed. Being however under the 
necessity of accepting the views of our able Umpire as my guide with regard to 
such as are still undecided, I think that the principles which in these claims he 
has sought to uphold, do not depend upon the greater or less amount of what is 
termed the compensation, and that they may be maintained even though the 
sum be small.

Umpire Lieber stated, in the case of Francis W. Ricej where the 
claimant had suffered no monetary losses or impairment of health 
because of his arrest and imprisonment for three days, that:

. . . The whole case is difficult for a judge or arbitrator to come to a pecuniary 
expression of the wrong which has been done, and to find the path between the 
varying infractions of right and legal decorum on both sides. After much 
weighing and careful comparing, I have come to the following award, that the 
Republic of Mexico pay to the United States of America the sum of four thousand 
dollars in United States currency, no interest being allowed, for and in behalf of 
Francis W. Rice, claimant.273

In this case, in writing his opinion, the Umpire considered the 
seriousness of the wrong committed by the Mexican authorities. 
This is the ordinary procedure, at least, in those cases where there is 
no actual monetary or physical injury to the claimant. If the 
arbitrator cannot locate what he considers a sufficient actual injury 
to the claimant or to his state for measurement, as his reason for 
allowing a particular amount of indemnity, he may find it necessary 
to look to the nature of the respondent state’s act and levy the 
indemnity more consciously as a penalty, i. e. make the punishment 
fit the crime. In such cases the amount is apt to be punitive in the 
sense that it is intended to be so, though possibly not expressly so 
labeled, and is not merely punitive in the sense that all damages, 
even though solely compensatory, are punitive in that the respondent 
state must pay them.

273 Commission established under the convention of July 4, 1868, docket 7, ibid. 
See antet pp. 366-367, 377.



The four tables set forth below consist of cases discussed in this 
Wrongful acts of chapter and indicate, in some degree, the tendency 
the respondent of those who decide cases to take into account the 
state various elements of wrongfulness on the part of the
respondent state in determining the amount of the indemnity to be 
paid.
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TABLE 11

Amounts Allowed Where Arrest Unwarranted and Procedure Illegal

No. Case Time detained Amountallowed Amount allowed a day

1 John E. Wheelock (diplomatic c. 3 days........ $6, 000. 00 $2, 000. 00
settlement)

2 Marcos Ascoli (diplomatic set 120 days.......... 8. 00
tlement)

3 Captain John Bolton Carpenter 28 days............ *15, 329. 47 547. 48
(arbitration)

4 Moses Moke (arbitration).......... 1 day............... 500. 00 500. 00
5 John Carmody (arbitration)... . |40 days......... 500. 00 12. 50
6 William Patrick (arbitration)... 17 days............ 5, 160. 00 303. 52
7 Mauricio Levek (arbitration)... 22 days........... 5, 000. 00 227. 27
8 Charles W. Torrey (arbitration). 4 hrs................. 250. 00 tl, 500. 00
9 Liugi Simone Tagliaferro (ar c. 40 days........ §965. 00 24. 12

bitration)
10 Joseph D. Knotts (arbitration).. 1 day............... 300. 00 300. 00
11 Francis W. Rice (arbitration)... 3 days............. 4, 000. 00 1, 333. 33
12 L. J. Kalklosch (arbitration).... 7 days............. 300. 00 42. 85
13 Emile Liiders (diplomatic settle 30 days............ 30, 000. 00 1, 000. 00

ment)

Total............................... 312 days 4 hrs.. $7, 799. 07

Average amount allowed a day........................................  $599. 92
Average number of days' detention in each case............ c. 24 days * * * §

* £3,150; 1 pound sterling equaled $4.8665 U.S. gold,
t 5 or 6 weeks.
t On a day basis.
§ 5,000 bolivares; 1 gold bolivar equaled $0,193 U.S. gold.
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TABLE 12
Amounts Allowed Where Arrest Unwarranted and Treatment Wrongful

No. Case Time detained Amount
allowed

Amount 
allowed a day

1 John Magee (diplomatic settle 2 days.............. $50, 000. 00 $25, 000. 00
ment)

2 Martha Thatcher, admx. of the 7 days.............. *1, 474. 50 210. 64
estate of Capt. Anthony
Thatcher (arbitration)

3 Francis Rose (arbitration).......... c. 1 day............ f491. 50 500. 00
4 Melvin B. Lander (arbitration).. c. 10 hrs............ *983. 00 §2, 359. 20
5 A. F. Lanfranco (arbitration)... c. 3 days.......... ||4, 915. 00 1, 638. 33
6 Joseph D. Knotts (arbitration).. 1 day............... 300. 00 300. 00
7 L. J. Kalklosch (arbitration)___ 7 days.............. 300. 00 42. 85
8 Charles W. Torrey (arbitration). 4 hrs................. 250. 00 51, 500. 00

Total.............................. 21 days 14 hrs.. $31, 551. 02

Average amount allowed a day................................. $3,943.87
Average period of detention in each case.................  2 days, 16 hrs.

* $1,500 Mexican gold; 1 Mexican gold dollar equaled $0,983 U. S. gold, 
t $500 Mexican gold. See supra, footnote *.
X $1,000 Mexican gold. See supra, footnote *.
§ On a day basis.
D $5,000 Mexican gold. See supra, footnote *.

TABLE 13
Amounts Allowed Where Arrest Warranted and Procedure Illegal

No. Case Time detained Amount
allowed

Amount 
allowed a day

1 Charles Adrian Van Bokkelen 442 days ........ $60, 000. 00 $135. 74
(arbitration)

2 W. H. Argali (diplomatic settle 12 days .......... 1, 000. 00 83. 33
ment)

3 Henry Thomas (diplomatic set 12 days .......... 100. 00 8. 33
tlement)

4 Robert Pardee (diplomatic set 12 days .......... 100. 00 8. 33
tlement)

5 James L. Springer (arbitration). 64 days .......... 2, 000. 00 31. 25
6 Walter H. Faulkner (arbitration). 7 days ............ 1, 050. 00 150. 00

Total ............................................. 554 days ........ $416. 98

Average amount allowed a day.............
Average period of detention in each case

.. $69.49 
92.3 days
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TABLE 14

Amounts Allowed Where Arrest Warranted and Treatment Wrongful

No. Cases Time detained Amount
allowed

Amount 
allowed a day

1 Capt. Thomas S. Andrews (ar 330 days ........ $2, 000. 00 $6. 06
bitration) .

2 Frederick Mevs (diplomatic 20 days .......... 6, 000. 00 300. 00
settlement).

3 Julio Romano Santos (arbitra 223 days........ 40, 000. 00 179. 37
tion) .

4 William A. Jones (arbitration).. 31 days .......... 5, 000. 00 161. 29
5 John C. Rozas (arbitration)....... c. 180 days ... 14, 000. 00 77. 77
6 Harry Roberts (arbitration) ... 210 days........ 8, 000. 00 38. 09
7 Peter Koch (arbitration) .......... 198 days........ 7, 000. 00 35. 35

Total ............................................. 1,192 days .... $818. 85

Average amount allowed a day.......................................... $116. 97
Average period of detention in each case..................... 170.2 days

Although the cases lending themselves to this type of classification 
are small in number, these tables appear to indicate that in cases 
where there is not only wrongful detention and, possibly, maltreat
ment, but also where the original arrest is unwarranted (tables 11 
and 12), a larger rate of indemnity is paid than in those cases where the 
procedure is illegal, or coupled, possibly, with maltreatment, and 
where the original arrest is warranted (tables 13 and 14). Thus, the 
estimates in the tables indicate that the average amount allowed a 
day in cases where the arrest is unwarranted and the procedure is 
illegal is $599.92, irrespective of the method of settlement (table 11), 
and in those cases where the arrest, the treatment, and, possibly, 
the subsequent legal procedure, are unwarranted, the average amount 
allowed a day is $3,943.87, irrespective of the method of settlement 
(table 12). In the group of cases where the arrests are warranted 
but the procedure is illegal, the average amount allowed a day is only 
$69.49 (table 13), and in those cases where the arrests are warranted 
and the treatment unwarranted, coupled, possibly, with illegal pro
cedure, the average amount allowed is $116.97 a day (table 14). 
Frequently considerable illegal procedure accompanies the cases of 
wrongful treatment.

These groupings also indicate that where the original arrest is 
illegal, the detention tends to be for a relatively shorter period of time. 
Thus, where the original arrest is unwarranted the average length 
of detention in each case is approximately 24 days where the procedure 
is illegal (table 11) and 2 days 16 hours in the cases where the treatment
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accorded the claimant is also wrongful (table 12). In cases where 
the original arrest is warranted the average length of the period of 
detention is 92.3 days where the procedure is illegal (table 13) and 
170.2 days where the treatment is wrongful (table 14). This situation 
may be accounted for by the existence of more aggravated circum
stances in the case of an originally wrongful arrest and the exertion 
of correspondingly greater pressure through the diplomatic channel 
for the release of the claimant. It was noted in the discussion of the 
first group of tables set forth in this chapter (tables 1-10) that the 
rates of indemnity were relatively higher where the detention or 
imprisonment was for a relatively short period of time and that this 
was also the case where the settlements were made through diplo
matic channels. Apparently, the factors of (1) an originally wrong
ful arrest, (2) a relatively short period of detention, (3) settlement 
through diplomatic channels, and (4) a higher rate of indemnity, 
are, in the nature of things, often found within the same group of 
cases.

It does not appear, however, that the amounts of the awards vary 
proportionately with the number of wrongful acts of the respondent 
state. While the multiplicity of offenses or the seriousness of one 
or more of the wrongs is considered in fixing the indemnity, nothing 
approaching mathematical procedure is used in fixing the amount 
of the indemnity for the multiple number of wrongful acts on the part 
of the respondent state. Rather, in addition to frequently increas
ing noticeably the total amount of the indemnity, the separate 
wrongful acts have usually been looked to in order to establish more 
clearly the responsibility of the respondent state, i. e. the additional 
number of wrongful acts have provided an additional number of 
reasons for holding the defendant state responsible.

The rate of recovery for each dollar claimed is also considerably 
higher in cases settled through diplomatic channels 

S^each^oUar^ ^an those settled by arbitration. A comparison 
claimed of the “day” cases according to method of settle

ment shows that 75.57 percent of the amount claimed 
is recovered in cases settled through diplomatic channels (table 
4), whereas only 11.96 percent is recovered in cases of a similar 
period of detention when settled by arbitration (table 5). This 
variance is also shown by a comparison of the tables of the “month 
or more” cases, where 101.5 percent is found to be the rate of recovery 
in cases settled through diplomatic channels (table 7—a small 
group of cases) and 5.98 percent the rate of recovery in similar cases 
settled by arbitration (table 8). The average rate of recovery in 73 
cases where the amount claimed was stated without reference to the 
period of detention or imprisonment and without reference to the 
method of settlement, is 7.87 percent (table 10).
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Again, the average amount paid is larger in the respective cases 
Average amounts se^le(i through diplomatic channels. Thus, in the

as compared with an average amount of $4,117.16 allowed in cases 
settled by arbitration (table 5). In cases of a “month or more” the 
average amount recovered in cases settled through diplomatic channels 
is $16,459.95 (table 7), as contrasted with $8,209.75, the average 
amount awarded in arbitrated cases for the same period of detention 
(table 8). These larger amounts are not obtained in settlement 
through diplomatic channels as contrasted with the amounts obtained 
by arbitration, because the claims presented in the “diplomatic” 
cases are larger. On the other hand, the converse is true. The 
amounts claimed in cases settled by arbitration are, on an average, 
considerably more than double or even treble the amounts claimed 
on the average in cases settled through diplomatic channels. The 
average amount claimed in each case settled through diplomatic 
channels, where the detention or imprisonment is for a day or more, 
is $15,833.33 (table 4), while the average amount claimed in “day” 
cases settled by arbitration is $34,421.87 (table 5). In cases of deten
tion or imprisonment for a month or more, the average amount claimed 
is $16,216.62, when the claim is presented diplomatically (table 7), 
and $137,108.48 when the claim is presented to arbitration (table 8). 
The average amount claimed in 73 cases, without reference to the 
method of settlement, without reference to the length of the 
period of detention, and without reference to any of the many 
other elements entering into the determination of the final amount 
allowed, is $91,553.90 (table 10), while the average amount 
allowed in those same cases, also without reference to the items just 
mentioned, is $7,212.85 (table 10).

It is obvious from the cases discussed that there is no well-accepted 
™. « ted mathematical rule for measuring damages for wrongful

At best, we can only point to certain tendencies.
Perhaps it is not going too far to say that, unless the liberal amounts 

awarded in some cases can be justified on the ground that they repre
sent in part punitive or exemplary damages, they can hardly be 
regarded as other than exorbitant. In a case where the claimant 
is arrested or detained through error and thereafter promptly 
released, where apology is promptly made, or where the officials 
committing the wrongful acts are promptly removed or otherwise 
disciplined, the amount paid, if any, should be small. In any case, 
the amount allowed should not be so large as to present an inducement 
for aliens to provoke arrest or to advance claims with a view to pecu-

114297—36------ 28

claimed and 
allowed

“day” cases the average amount allowed in cases 
settled through those channels is $11,966.66 (table 4),

arrest, detention, ill-treatment while under detention, 
or failure to follow the processes prescribed by law.rule
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niary profit. After all, there is something to be said for Commissioner 
Wadsworth’s position in the Macmanus case when he stated:

This Commission has repeatedly deprecated the practice of imprisoning 
American citizens, or others, as a means of enforcing the payment of extraor
dinary exactions of money; ... At the same time it has not been deemed 
advisable to make such allowances, by way of indemnity for this sort of indignity, 
as to make it an object of Americans residing in foreign countries to court the 
imprisonment for the sake of the indemnity.274

Certainly, in some cases claimants must have felt that their arrests 
were extremely fortunate events.

WRONGFUL EXPULSION

The right of a state to refuse to admit aliens to its territory in 
the absence of treaty provisions, cannot be denied; likewise, the right 
of a state to expel undesirable aliens who are within its territory,275 276

274 United States v. Mexico, Commission under the convention of July 4, 1868, 
docket 488, ms. Department of State; see also, ante, p. 319. Umpire Thornton 
allowed $500 Mexican gold on this claim for $50,000 for two hours’ imprisonment 
of the claimant on August 4, 1865. Mr. Wadsworth concurred in allowing $500.
M. de Zamacona was in favor of dismissing the claim.

276 The Institute of International Law adopted the following ten grounds for 
the expulsion of aliens (art. 28) at its meeting at Geneva in 1892. A state may 
expel—

1. Foreigners who have entered the territory fraudulently, in violation 
of the regulations on the admission of foreigners; but if there is no other 
reason for expulsion they cannot be expelled after having remained in the 
country for six months.

2. Foreigners who have established their domicile or their residence 
within the limits of the territory, in violation of formal prohibition.

3. Foreigners who, at the time that they crossed the frontier, were suf
fering from diseases of such a nature as to endanger public health.

4. Foreigners in a state of mendicity and vagabondage, or a burden upon 
public charity.

5. Foreigners sentenced by the courts of the country for violations of 
the law of a certain degree of gravity.

6. Foreigners sentenced abroad or being prosecuted there for serious 
violations of the law which, according to the legislation of the country or 
under the extradition treaties concluded by the government with other 
governments, might cause their extradition.

7. Foreigners who are guilty of excitation to the perpetration of serious 
acts against the public safety, although these excitations as such are not 
punishable under the law of the territory and the acts can be consummated 
only in a foreign country.

8. Foreigners who, in the territory of the government, are guilty or 
greatly suspected of attacks, either through the press or otherwise, against 
a foreign State or sovereign or against the institutions of a foreign State, 
provided that these acts are punishable under the laws of the expelling 
State if, when committed abroad by natives, they were directed against this 
State itself.

[Footnote continued on p. 419.]



under certain conditions, is indisputable. It is only when the 
. . expelling state exercises this right in such an arbi-

ofeadbTtate* 9 10 11^ trary or harsh manner as to constitute a departure 
from the standard obtaining for such procedure 

between civilized states or contrary to treaty provisions, that a 
liability for the payment of damages arises on the part of the 
respondent state. Accordingly, there is an obligation to pay dam
ages in relatively few cases of expulsion.276
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UNRECOVERABLE DAMAGES

Captain Thomas Melville White, a British subject, arrested at 
Callao, Peru, on March 23, 1861, under suspicion of being involved 
in the assassination of the President of Peru, Don Ramon Castilla, 
was ordered to be banished by the court of first instance, was kept 
in prison at Lima until January 9, 1862, and was finally released 
by order of the court.277

The British Government claimed £4,500 sterling on account of:
1. The arrest and the long, unjust imprisonment of White, founded on a 

serious but wholly groundless and unsupported accusation.
2. The suffering and annoyances to which he was subjected during his im

prisonment.
3. The neglect of the rules and principles not only of Peruvian but of universal 

law, which was evidenced by delaying the trial, and by the manner in which the 
preliminary proceedings were conducted.

4. His expulsion from the Peruvian dominions, as the result of these unjust 
proceedings.278

By a note verbale signed at London in July 1863, the two Govern
ments agreed to refer the case to the Senate of Hamburg for arbitra
tion. In the award of the Commission appointed by the latter, 
rendered on April 13, 1864, it was held that the claim was unfounded, 
that the claimant’s statements were exaggerated and untrue, and that 
“in the proceedings in White’s case no fault can be found with the 
Peruvian courts of justice, or with the Peruvian Government, since
Footnote 275—Continued.

9. Foreigners who, during their stay on the territory of the State, are 
guilty of an attack or insults published by foreign newspapers against the 
State, the nation or the sovereign.

10. Foreigners who, in time of war or at the time when a war is immi
nent, endanger the safety of the State by their conduct.

[XII Annuaire de Vinstitute de droit international (1892-94) 221, 223-224, 
translation.]

278 The term “expulsion” in this text is used in a broad and inclusive sense. 
The ramifications of the theoretical differences in the meaning of this term have 
little bearing on the amount of damages allowed.

277 5 Moore’s Arb. 4967-4978.
278 Ibid. 4967.
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they were fully justified according to the Peruvian procedure 279 
The Commission stated that:

As it appears, therefore, from all that precedes, that the British subject, 
Captain Thomas Melville White, was arrested on Peruvian territory on occasion 
Procedure in of serious suspicions, based upon important information; that 
conformity with the investigation has been conducted with zeal and circum- 
local law spection, in conformity with the regulations of the Peruvian
laws, and without procrastination; that he was publicly accused in consequence 
of the result of this investigation and by no means found innocent, and was 
therefore not absolved by the legally valid sentence of the supreme court of Lima, 
whose jurisdiction is not at all questioned, from the charge of hostile agitation 
against the republic, but only freed from the instance; while the assertions that 
White had been treated during his arrest with cruelty and severity, and expelled 
from the country by the Peruvian Government, contrary to the sentence, when 
[sic] not in direct contradition to the documents, are wholly destitute of any 
credible foundation—the present claim on the part of the British Government for 
a pecuniary compensation for White appears of no force whatever, and is to be 
rejected as unfounded.280

In the case of Dona Mercedes Pinon de Rejon281 it was claimed that 
in April 1864 Don Manuel Garcia de Rejon, the husband of the 
claimant, was removed from Brownsville by the American General,

27° Ibid. 4969.
The Peruvian criminal procedure was described in the award as follows:

The difference between the English and the Peruvian mode of proceeding, 
which latter obtains also in other countries, consists in the diversity of the 
principle observed in the accusation and investigation. In Peru, when there 
are grounds for suspecting any person, an investigation takes place, during 
which all means are employed which may lead to the establishment of any 
crime whatever, without such investigation being limited to the particular 
crime of which the accused was originally suspected. It is only after the 
completion of the investigation, which embraces everything that can be 
elicited during the proceedings, that the attorney-general can proceed to the 
framing of the formal act of accusation, in which all the facts brought to 
light in the investigation are to be considered. Then only is the accused put 
upon his trial and counsel appointed to defend him; up to this point he has 
only been the subject of inquisition; the whole of the proceedings before the 
time of accusation are withheld from the public. It is obvious therefore that 
the principles of proceeding on simple accusation observed in England can 
not in any way find application in Peru, and therefore it is not consistent with 
justice on the part of the British Government to reject as inadmissible the 
statements of the attorney-general relating to the first accusation of Romero 
against White. This view is founded on the erroneous supposition that 
Romero is the accusing party, and therefore bound by his statements. 
[Ibid.]

280 Ibid. 4978.
281 Mexico v. United States, VI Opinions, 343-345, ms. Department of State; 

4 Moore’s Arb. 3348-3349; docket 567.
It is erroneously stated in Moore’s Arbitrations that this claim was a claim 

against Mexico. The name Rejon is also misspelled.
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Herron, then in command of that place, and was forcibly conveyed to
Matamoros, Mexico, where, on the following day, he 

of^xpulsion6^6018 was sh°t by order of the Mexican General, Cortina.
The claimant, a Mexican, sought an indemnity of 

$200,000 from the Government of the United States on account of the 
action taken by General Herron, which was followed by the execution 
of Senor Rejon. On the part of the respondent Government it was 
stated that Rejon, during his residence at Monterey, had persecuted 
United States citizens who favored the cause of the Union and that 
he had sympathized with the Confederates. Umpire Thornton, in 
disallowing the claim, on July 13, 1876, when it was presented to the 
Commission established under the convention of July 4, 1868, between 
the United States and Mexico, said:282

. . . Whether this was true or not, the right which General Herron claimed of 
turning anyone out of his lines when he thought proper to do so, was the un
doubted right of ainy officer in the position held by General Herron. It must be 
remembered that his position was a difficult one; that at the time the United 
States forces occupied but a very small portion of Texas, and it was very natural 
that he should not be disposed to keep within his lines persons whom he might 
consider disaffected or dangerous. An officer in command in such a position is 
not always bound in time of war to give his precise reasons for such steps. It 
was considered necessary that Sr Rejon should be removed from within General 
Herron’s lines. He could be sent only either into Mexican Territory, or within 
the Confederate lines. The latter it is not likely that General Herron would 
have consented to even if he had been asked. It was indeed much more natural 
to transport a Mexican to the nearest point of Mexican Territory, which was 
Matamoros and was close by.

General Herron had apparently no reason to suppose that in sending Sr Rejon 
to Matamoros, he was exposing him to the risk of losing his life. There is no 
evidence that Sr Rejon or his friends made any representation to General Herron 
or to the officers who accompanied Rejon across the river to the effect that there 
would be danger to his life by his going to Matamoros. That he was accompanied 
by three officers was natural, in order that his leaving the lines might be ensured, 
and possibly also for the purpose of protecting him from insults in Brownsville 
where is [/ms] supposed sympathy with the Confederates did not make him 
popular. If there be truth in the statement found in the so-called memorial 
that “the hostile attitude observed by Don Santiago Vidaurri, then Governor 
of the State of Leon, against President Juarez on his approach to Monterey, 
was displeasing to the “Licenciado” Rejon, and in order not to be implicated in 
these matters he resigned his office and retired from Monterey”, then it could 
not have been supposed by General Herron or by anyone else that Rejon would 
have been exposed to any danger by going to Matamoros.

However deplorable the result was, there is no evidence to prove that it could 
have been foreseen by General Herron, nor can he nor the Government of the 
United States be held responsible for it. The Umpire therefore awards that 
the abovementioned claim be dismissed.

282 Ibid.
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Sir Edward Thornton, in disallowing another claim for indemnity 
for expulsion before the same Commission, that of J. B. Lacoste (United 
States v Mexico), said:

. . . With regard to the expulsion of the claimant from the country, it must 
be remembered that owing to the French invasion, the President of Mexico was

. invested with great and extraordinary powers; and although
rM^ed^d^im” suc^ Powers 0US^t not generally to be exercised for the expul- 
harsh treatment s*on foreigners without good cause shown, the case is different 

where the foreigner is a countryman by birth of the invaders 
and conceals, as the claimant appears to have done, the fact that he had adopted 
the United States as his country. The expulsion does not however appear to 
have been accompanied by harsh treatment, and at his request the claimant was 
allowed an extension of the term fixed for his leaving the country.283

In September 1831 the French Government, conformably to a 
then-existing law respecting monastic institutions, decreed the sup
pression of the Abbey of La Trappe at La Meilleraye in Brittany, 
whose members (British subjects) were engaged in agricultural pur
suits at that place, apparently upon invitation from the French 
Government. There was suspicion that the abbey was the center 
of an insurrectionary movement.284 The abbot hesitated to comply

283 Opinions, dockets 222 and 717, ms. Department of State.
In another case, that of Josi Maria Rufino (United States v. Mexico), damages 

were not allowed the claimant, an American citizen, for his expulsion from 
Veracruz for a few weeks in February 1860, at a time when the city was besieged 
and Rufino was suspected of working in favor of the besiegers. (Commission 
established under the convention of July 4, 1868, docket 465, ibid.)

Umpire Thornton stated in the case of James D. Foster, and others, that:
The cases of “ James D. Foster vs: Mexico” No. 789, “E. K. Gibbs vs: 

Mexico” No. 791, and “William S. Foster vs: Mexico” No. 816, are so 
precisely alike that they may be properly treated together.

. . . The three Claimants whose cases are now under consideration, 
certainly were Members of a Colony of that Nature which was established on 
the Estate of Omialco and other Neighbouring Estates by the Imperial 
Government with a view to the protection of that part of the Country and to 
preventing the forces of the Mexican Government from advancing in that 
direction. That General Figueroa was justified in breaking up that Colony, 
the Umpire cannot doubt. The Americans who composed it were entirely 
under the protection of the Imperial Government who had bestowed upon them 
lands, which as it appears belonged to Mexican citizens from whom they 
had been confiscated. The Umpire believes that their removal from that 
point was fully justifiable, and by the strict rules of war, their property found 
in the enemy's Country, even when belonging to Neutrals, which the 
claimants do not seem entirely to have been, was liable to seizure.

There remains but the charge of cruel treatment, and this is certainly not 
sufficiently proved in the above mentioned cases to justify the Umpire in 
making an award.

[The same Commission, dockets 789, 791, and 816, ibid.]
284 22 Br. & For. St. Paps. (1833-34) 377-420.



with the decree pronouncing the dispersion of the group, and, on 
Expulsion in con November 12, 1831, he and the others, in all seventy- 
formity with local two British subjects, were marched under the pro
law; no unneces- tection of a guard to Nantes, where they were imsary violence ° * **

prisoned for eight days. Thence they were taken to 
the Roadstead of St. Nazaire, where, after being incarcerated nine 
days more, they embarked for Cork. Each of the seventy-two 
claimants presented a claim against France to the British Govern
ment: (1) for £1,000 sterling or £72,000 in all “for these aforesaid ines
timable losses of our home and enjoyments, and being cast out on 
the wide world as vagabands”,285 and (2) for £2,000 or £144,000 in all 
“for the deprivation of all law, outrages, insults, injuries, incarceration, 
etc.” The total amount of the claim was £216,000 sterling.286

Lord Palmerston was not of the opinion, however, that “His 
Majesty's Government would be justified in demanding compensa
tion from the Government of France”, as it did “not appear that 
the Decree for suppressing the Convent of La Meilleraye was issued in 
contravention of the Laws of France, nor that the execution of this 
Decree was attended with any unnecessary degree of harshness or 
violence”.287 Accordingly, the claims were not espoused by the 
British Government.

Ben Tillett, a British subject, was arrested on August 21, 1898 at 
Antwerp, Belgium, for addressing a political meeting. No accusation 
or criminal charge was preferred against him.288 After twenty-six and 

a half hours' imprisonment incomunicado in scant 
sion notm-bteiy clothing, he was expelled on August 22 as a political 

agitator and placed on board an outgoing vessel. 
In consequence of his treatment, he suffered a severe chill, nervous 
shock, and was completely prostrated. The British Government 
complained to Belgium of Tillett's “arrest and detention, and the 
improper treatment to which he was subjected in connection there
with”,289 and asked an indemnity of £3,000 as compensation for 
“the expenses incurred by him through his illness and . . . the loss 
he has sustained by not having been able to attend to his business.” 
When the case was arbitrated under a convention signed at Brussels 
on March 19, 1898, M. Arthur Desjardins, of France, the Arbitrator, 
held, December 26, 1898, that Belgium was not liable in damages; 
that the Government of Belgium, in evaluating the facts, expelled

285 Ibid. 381.
288 Ibid. 396-397.
287 Ibid. 420.
288 92 Br. & For. St. Paps. (1899-1900) 78-109.
289 Ibid. 79, 91.
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Tillett “in the plenitude of its sovereignty ”; 290 and that there was no 
connection between Tillett’s imprisonment and his ill-health.

Eugene Wiener, an American citizen, complained of his arbitrary 
expulsion from Haiti in pursuance of an Executive order dated October 
2, 1894.291 Wiener’s first intimation of the Government’s purpose to 
expel him was received on the ninth of October from General de la 
Where “good Place, the Delegue du Gouvernement at Jeremie, who
ground” for read the decree of expulsion to him and ordered him
e^plusion is ieave Haiti by the first steamer.furnished with . J . . . . . .
proof”, after an VViener was at the time engaged m a general commis-
expulsion without sion business, having transactions with several firms £i nearing * ^

in New York. A large amount of money was due 
him by local people, and his presence in Haiti was of considerable 
importance to him. He asked for time to arrange his business affairs 
but was refused. He was also denied permission to go to Port-au- 
Prince in order to consult the American Minister and request the 
President to let him face his accusers.

A few days after he was notified of the degree of expulsion, a French 
steamer bound for Martinique, touched at Jeremie, and the authori
ties ordered him to leave by that steamer. He sought permission to 
wait for a New York steamer, due in a few days, and requested time to 
collect some of the money due him, to adjust his accounts, and to 
arrange for the support of his family. He was denied these requests 
and was forced to leave on the French vessel on October 12.

The Haitian Secretary of State of Foreign Affairs explained to the 
American Minister that Wiener was expelled from Haitian territory 
“as a dangerous individual, capable of compromising the public 
security”. He added that: “Our secret agents have notified us for 
a long time of the conduct of Wiener. The abusive language which 
on every occasion he utters against the Government and the Haitian 
Nation and his affinity with the Haitian exiles residing in Kingston 
have caused us to place him under the surveillance of the police. 
Recently our minister plenipotentiary at Washington informed us 
that Wiener had proposed to a workman in New York to fabricate 
several millions of Haitian paper money. That criminal attempt, 
which threatened not only the Government but the entire society as

290 In pronouncing the decision the Arbitrator stated, inter alia, that:
I render the foUowing Arbitral Award:
(A) As to the right of expulsion contemplated in the principle thereof;
In view of the fact that the power of a State to prohibit entrance of 

foreigners into its territory when their conduct or their presence appears to 
compromise its safety cannot be disputed;

That it [the State] judges moreover, in the plenitude of its sovereignty the 
importance of the facts on which this interdiction is based ... .

[Ibid. 105, translation.]
29* 1895 For. Rel., pt. II, pp. 800-809.



well as the national and foreign commerce, had among other objects 
that of provoking civil war and placing resources in the hands of the 
enemies of public order.” The American Minister stated in reply 
that he regretted to say that he was “very sure” that his Government 
would not deem the explanation of the Haitian Government a “satis
factory answer ” to the request for evidence which he had been directed 
to make.

Although the Haitian Government hestitated to furnish the 
evidence on the ground that “a sovereign State can not be held, before 
the expulsion from its territory of an individual whose presence it 
judges to be dangerous, to furnish the interested legation with the 
proofs and the police reports made against him”, that “These 
documents . . . constitute a part of the archives of State and 
can not be communicated”, and that “such a manner of acting 
would tend to nothing less than to submit in circumstances of such 
nature the decision of the Government to the approbation of a diplo
matic representative accredited near to it”, on January 12, 1895, that 
Government transmitted to the Department of State the following 
memorandum of reasons for the expulsion of Wiener:

. . . On the 6th of August of last year I received from Mr. Freeland,
director of the American Bank Note Company, a notice that in the course of an 
investigation made at New York by the secret police of the Treasury Depart
ment, an engraver, Jos. Pelletier by name, had revealed to the chief of said 
police, Mr. William Forsythe, that a Mr. Eugene Wiener, of Jeremie, styling 
himself agent of the Haitian Government, had given him an order for 2,000,000 
Haitien [sic] dollars, in $2 bills (billets); that the said Wiener had paid him $75 
for his work, in remitting to him as models Haitian notes fabricated by the 
American Bank Note Company. Pelletier added that he had begun the work, 
but the earnest recommendations to him by Wiener to act with discretion in
duced him, on reflection, to abandon it.

From the office of Mr. Freeland I went immediately to that of the “ district 
attorney,” in whose presence Mr. William Forsythe, summoned by telephone, 
confirmed, word for word, the information which the director of the American 
Bank Note Company had been so obliging as to communicate to me.

The moment not having arrived for issuing a warrant against Eugene Wiener, 
he was narrowly watched, when I learned he had sailed for Jeremie. I made 
known these facts and his departure to President Hyppolite.

In support of the foregoing I have had the honor to place before you: (1) The 
order of Mr. Freeland; (2) a memorandum by Mr. William Forsythe; (3) the 
Haitian bank notes (billets de caisse) given by Eugene Wiener to Jos. Pelletier, 
to serve as patterns; (4) the steel plate on which Pelletier had begun the counter
feiting; (5) lastly, several police reports of conversations in which Wiener convicts 
himself.

These, Mr. Secretary of State, as briefly as I can sum them up, are the reasons 
which determined my Government to expel from the territory of Haiti this indi
vidual that it considered absolutely dangerous to the public peace, and unworthy 
of any consideration.292
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Thereupon, Secretary of State Gresham instructed the Minister at 
Port-au-Prince, on January 24, 1895, to refrain from remonstrance 
against the expulsion of Mr. Wiener. In that note the Secretary of 
State said:

... the minister maintains that a Government can not, before expelling from 
its territory a person whose presence is deemed dangerous, be required to furnish 
to the Government of such person evidence in justification of its action.

This Department had not asserted that it should; but held that Haiti, having 
assumed the responsibility of expelling the citizen of a friendly power, without 
giving him any hearing, producing evidence against him, or allowing him oppor
tunity for defense, was thereupon bound either to establish by proofs that there 
was good ground for the expulsion, or else to indemnify the expelled person for 
the damage he has sustained.

The first of these alternatives has been voluntarily adopted by the Haitian 
Government, which, on the 10th instant, through its minister here, submitted 
to my examination evidence establishing prima facie ground for the exercise of 
the sovereign prerogative of expulsion in the case of this apparently undesirable 
alien. Under the circumstances so set forth this Government deems it proper to 
refrain from remonstrance against the expulsion of Mr. Wiener.293

Pursuant to a decree of December 8, 1887, the Reverend John 
Jones of the London Missionary Society was expelled from Mare, 
Summary one of the Loyalty Islands of the French posses-
expulsion sions.294 * He was allowed only half an hour to make
preparation for leaving.296 The French Government explained that 
the Reverend Mr. Jones had persisted in instigating trouble between 
the natives and the French authorities. France denied responsi
bility in the matter, and after considerable diplomatic correspondence 
between the British and French Foreign Offices, the subject was 
dropped without the payment of an indemnity.296

J. S. Lampton, an American citizen, submitted a claim for damages 
against Nicaragua growing out of his alleged unlawful arrest, deten
tion, and expulsion by the Government of that country during the 
trouble concerning the Mosquito Coast in 1894. Secretary of State 
Hay, in declining to espouse the claim, informed the attorney for the 
claimant, on May 31, 1899, that:

293 Ibid. 809.
29* 79 Br. & For. St. Paps. (1887-88) 101-114.
293 Ibid. 107, 111, 112.
296 In the case of Charles P. Stone (United States v. Mexico), indemnity was 

not allowed where the order of expulsion was subsequently withdrawn, although 
the claimant may have suffered business losses in connection with the interfer
ence with his contract of employment by the order of expulsion. (Commission 
established under the convention of July 4, 1868, docket 48, ms. Department of 
State.)



It appears from a report by Mr. Gresham, Secretary of State, to the President, 
which is printed in Senate Executive Document No. 20, 53rd Congress, 3rd ses- 
.p . . sion, and which appears as an appendix to “ Foreign Relations
actlvities011^^ the United States” for 1894, that Lampton participated in a

revolutionary movement against the Government of Nicaragua 
and that he was arrested and banished therefor.
t; Under these circumstances this Government then declined to present the claim 
of Lampton for damages sustained by reason of the proceedings against him.

The Department knows of no good reason for reversing the decision then 
made.297
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RECOVERABLE DAMAGES 

Failure to Assign Reason for Expulsion

In the celebrated case of Jean Napoleon Zerman, decided by the 
Commission established under the convention of 1868 between the 
United States and Mexico, an indemnity was allowed in favor of the 
claimant, a citizen of the United States.298 Zerman was arrested in 
the City of Mexico upon his return from the palace, whither he 
had gone to see his friends, then in power, to ask compensation for 
the sufferings he had undergone. Under an order of expulsion, he 
was kept in prison for several weeks and then sent to Veracruz; 
thence he was sent out of the country. He claimed damages in the 
amount of $50,000. Umpire Thornton, in allowing indemnity for 
the expulsion, although the claimant had suffered no pecuniary 
losses, made the following statement:

. . . strictly speaking the President of the Republic of Mexico had the right 
Expulsion with- exPe^ a foreigner from its territory who might be considered 
out proof of dangerous, and . . . during War or disturbances it may be
charges or trial; necessary to exercise this right even upon mere suspicion. But 
no pecuniary loss ^ present instance there was no War and reasons of safety 
could not be put forward as a ground for the expulsion of the Claimant without 
charges preferred against him or trial. But if the Mexican Government had 
ground for such explusion, it was at least under the obligation of proving charges 
before this Commission. Its mere assertion however or that of the United States 
Consul in a Despatch to his Government that the Claimant was employed by 
the Imperialist Authorities, does not appear to the Umpire to be sufficient proof 
that he was so employed, or sufficient ground for his expulsion.

It is not shown however that the Claimant suffered any pecuniary loss by his 
expulsion, and his complaint of illtreatment on the road to Vera Cruz rests upon 
his own declarations rather than upon those of disinterested witnesses.

The Umpire is therefore of opinion that he would not be justified by the evidence 
in making a large award, and he consequently awards that there be paid on

297 Secretary of State Hay to George W. Dease, ibid. 237 Domestic Letters 302.
298 Opinions, docket 613, ms. Department of State.



428 CHAPTER II

account of the abovementioned claim the sum of one thousand Mexican Gold 
Dollars ($1,000) without interest.299

299 In rehearsing the antecedents of Zerman, M. de Zamacona, Mexican Com
missioner, who urged the disallowance of Zerman’s claim, stated, inter alia, that:

This claimant has attained a general, though unenviable celebrity both 
in Europe, Mexico and the United States, and even before this commission, 
so that it is impossible not to fix ones [szc] attention on the character and 
antecedents of the man, in examining the present case. And this most 
certainly is not irrelevant, in estimating how far the measures taken by the 
Mexican Government for Zermans [sic] arrest and removal from the country, 
were just and proper.

There is another claim, No. 212, on the American Docket, presented by 
this same person and which was rejected as referring to a time when Zerman 
had not yet acquired a United States citizenship. It was however necessary 
for the Commission to examine it thoroughly, because it was considered a 
leading one among the numerous ones presented on account of the Archibald 
Gracie Expedition, which was brought to Mexico by this same claimant. 
The claim submitted by Zerman, on account of the consequences of that 
expedition, gave rise to the collection of an enormous amount of evidence 
not only with regard to the claimants [sic] antecedents, but also as to the 
means made use of by him to carry out the most audacious intrigues, the 
most suspicious enterprises, and the most extravagant claims. In Zermans 
[szc] claim No. 212, there is evidence that he drew the persecution of the police 
on himself by the most culpable conduct, that after he took refuge in the 
United States, he endeavored to carry to Mexico an expedition of pirates 
and adventurers, that by means of forged papers and all kinds of intrigues 
he endeavored to deceive the authorities at La Paz in Lower California and 
get them to recognize him as an Admiral of Mexico with a commission to 
organize the western states on the Pacific Coast. Among the papers in the 
said case there is annexed a printed document which also accompanies this 
opinion and contains a letter addressed to Napoleon, Third. This letter 
was found among his papers at the time of the miscarriage of the La Paz 
expedition, in it he gives his autobiography, mentioning a great number of 
disreputable political and diplomatic feats as meritorious services. This 
autobiographical achievement might be completed by two episodes the 
proofs of which are on the records of this commission and among the official 
documents of the United States. After Zerman left the tracks in Europe 
by which the police were enabled to follow him and after he emigrated to 
the United States and endeavored to continue Walker’s work by carrying 
a fillibustering expedition to Mexico, the Mexican Government forgot his 
antecedents in the midst of the conflict brought on by the war with France 
. . . and allowed the said Zerman to take a certain part in a contract for 
arms in Europe. Upon this he gave himself the air of an Agent of Mexico 
and in the full confidence of President Juarez and all for the purpose of 
afterwards supporting the exorbitant and groundless claim which has just 
been submitted to the Umpire under No. 73. Zerman states in this case 
that on account of the said contract that he went from the United States 
to Europe and from thence to Mexico, and from Mexico again to Europe, 
all of which was in the year 1863, and the one next following, and which is 
incompatible with the statement which Zerman makes in another case, that 
from the time he acquired his United States citizenship in 1858, that he had 
resided in the United States. Nor is this all, after having been engaged as 
he states when testifying in support of the Latham claim No. 73, in furnish-
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In November 1900 Lorenzo A. Oliva, an Italian subject, went as a 
passenger from Santiago de Cuba to San Juan, Puerto Kico, at which 
point he changed his steamship for one going directly to La Guaira.300 
At San Juan he had received a passport from the Consul of Vene
zuela. He reached La Guaira on November 27 and Caracas on the 
evening of the same day. On the day following his arrival he was 
arrested, by order of the Governor of the Federal District, in conse- 
c . . « ence of a telegram sent by the prefect of La GuairaSuspicion of pi • • t i xr . .Consul not justi- because oi a denunciation by the Venezuelan Consul
expulsion01 Puerto Pico stating that Oliva was an intimate

friend of General Andrade and was in Venezuela in
the capacity of a revolutionary agent. He was placed in jail and
kept incomunicado for a number of hours. Thereafter he was taken
to La Guaira and, under circumstances of contumely, expelled from
the country on November 30, 1900.

His expulsion rendered it impossible for him to proceed with his 
work under a concession which he had obtained to build a pantheon 
in a cemetery at Caracas, and he was compelled to abandon the 
project. The claimant asked 2,158,807 bolivares as damages against 
the Government of Venezuela: 32,295 bolivares for losses suffered in 
connection with his business house in Habana; 1,000,000 bolivares 
“for moral reparation of his arbitrary arrest and expulsion”; and 
1,126,512 bolivares for loss of prospective profits from the concession. 
With reference to the second item, that for arrest and expulsion, the 
Italian Commissioner, M. Agnoli, of the Italian-Venezuelan Claims 
Commission of 1903, before whom the claim was arbitrated, stated in 
his opinion that:

The item of 1,000,000 bolivars in compensation for expulsion is by far too large, 
but an award is certainly due him under this head. Considering, therefore, the 
good reputation always enjoyed by the claimant, his industrious character, and 
the high social class in which he moves, as well as the fact that the expulsion was 
from a free country, without just motives or the assignment of any adequate 
reasons therefor, besides the injury to his standing and business relations resulting 
from so arbitrary an act, the writer is of opinion that an indemnity of not less 
than 40,000 bolivars should be conceded, independently of any sum which might
Footnote 299—Continued.

ing arms with which to combat the Empire, that had been established in 
Mexico, and this [thus] as he says, enjoying the full and honored confidence 
of the President, we find him a short time after acting as the Agent of Police 
of that same Empire, as the United States Consul in Mexico informed the 
State Department in a note which appears on page 22, of the diplomatic 
papers ... annexed to the President’s message to the U. S. Congress in 1868.

The recapitulation which I have just made of the antecedents of this 
person, will not be considered redundant, when it is recollected that the 
question in this case is to determine how far the measures taken by the 
Mexican Government • . . against the claimant were just and proper. 

[Ibid.]
399 Ralston’s Report (1904) 771, 779.
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justly be found due him for losses resulting from the arbitrary rupture of the 
contract aforementioned, since there can be no doubt that, even had he not 
obtained the concession referred to, the sole fact of his arbitrary expulsion would 
furnish sufficient ground for a demand of indemnity.301

Umpire Ralston of that Commission, in allowing 40,000 bolivares 
“for the expulsion”, in addition to an amount for losses in connec
tion with the concession, said:
... It is sufficient in the present case to say that the expulsion of Oliva 

appears to have taken place without legal right, although it is recognized that 
the Government at the time felt itself authorized to exercise its power. The mere 
idle suspicion of a consul should not, however, in an international commission 
be received as a sufficient justification for the infraction of an international right.

In the Boffolo case, the umpire, in granting but 2,000 bolivars, was influenced 
by what seemed to be the unworthy character of the man. In the present case 
the claimant appears to have been a man of standing and character and recog
nized by a branch of the Venezuelan Government as a worthy concessionary. 
The honorable Commissioner for Italy now asks 40,000 bolivars for the expul
sion, and this amount is not, under the circumstances, considered as excessive.302 303

Expulsion Contrary to Constitution

Oennaro Boffolo, an Italian subject, arrived in Venezuela in June 
1898 and in the spring of 1900 was living in Caracas, publishing 
an Italian weekly newspaper entitled II Commercio Italo-Venezuo- 
lano.m In the issue of April 1, 1900 there appeared an article some
what critical of the local judiciary. The article made reference to 
the President, “but in an unimportant manner”. Another article 
recommended the reading of El Obrero, a socialistic paper. Three 
days later, on April 4, the Gaceta Official published a decree directing 
Boffolo’s expulsion. Boffolo was at once “summarily” arrested 
and transported by third-class ticket to Curagoa. However, through 
the intervention of the Italian Legation, he was allowed to return 
about a month later.

When a claim was presented to the Italian-Venezuelan Commis
sion in 1903, Umpire Ralston, before whom the case was arbitrated, 
stated in his opinion that:

It is suggested that the expulsion may have taken place because of any one 
of three reasons:

1. That he spoke disrespectfully of the President.
2. That he criticized a subordinate member of the judiciary.
3. That he recommended the reading of “El Obrero,” a socialistic paper.

The effective answer to all of these propositions is that freedom of speech and of 
the press are guaranteed by the constitution of Venezuela, and an expulsion for

301 Ibid. 774.
302 Ibid. 780.
303 Ibid. 696, 699.
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either one would have been an infringement of the constitution of Venezuela, 
and this [it] is not to be presumed the President would have done. The umpire is 
more disposed to believe that for public reasons satisfactory to itself the Govern
ment has chosen not to offer the basis of its action, rather preferring to submit 
to such judgment as to this Commission might seem meet in the case.

1. A State possesses the general right of expulsion; but,
2. Expulsion should only be resorted to in extreme instances, and must be 

accomplished in the manner least injurious to the person affected.
3. The country exercising the power must, when occasion demands, state the 

reason of such expulsion before an international tribunal, and an inefficient reason 
or none being advanced, accepts the consequences.

4. In the present case the only reasons suggested to the Commission would 
be contrary to the Venezuelan constitution, and as this is a country not of despotic 
power, but of fixed laws, restraining, among other things, the acts of its officials, 
these reasons (whatever good ones may in point of fact have existed) can not 
be accepted by the umpire as sufficient.

In view of the foregoing it only remains to consider the amount of damages 
to be awarded. The honorable representative of Italy has indicated that he 
would be content to accept 5,000 bolivars, and considering the harshness of ex
pulsion as a remedy, the fact that only great provocation will, in the eyes of 
international law, justify its exercise, and the further fact that expulsion of 
foreigners so readily leads the way to the gravest international difficulties, as it 
may be regarded as a national affront, the amount asked seems not intrinsically 

unreasonable. But bearing in mind the low character of the 
man in question (as developed before the Commission), and 
that his speedy return was permitted, the umpire believes his 
full duty will be discharged in allowing him 2,000 bolivars 
and an award of this amount will be entered.304

Character of 
claimant and his 
“speedy return” 
considered

Noberto A. Paquet, a Belgian subject, submitted a claim for indem
nity against the Government of Venezuela because, in August 1902, 
it prevented his wife and afterward, in June 1903, his wife and himself 
from disembarking at the port of La Guaira. Paquet’s contention 
was that the act of preventing his wife and himself from entering 
Venezuela, after having allowed them to depart more or less freely, 
constituted an unwarranted expulsion.305 The expulsion, of which * 303

304 Ibid. 704-705.
303 Ibid. 265-267.
Alfred Aldridge, a subject of Great Britain, was detained on November 30, 

1912, when the immigration authorities of the United States refused to allow him 
to land at Rochester, New York. He alleged that he was imprisoned and 
suffered indignity at the hands of the immigration officials, and he sought an 
indemnity of $1,406.50, for these reasons, as well as for loss of profit on apples, 
and for additional traveling expenses occasioned by his detention.

In rejecting the claim in 1931, the Department of State took the position that 
while the American inspector at Charlotte, New York, who refused the claimant 
permission to enter might have committed an error of judgment, he had an 
unquestioned legal right to be satisfied beyond a doubt as to the claimant’s 
right to enter the United States. (MS. Department of State, file no. 411.41A12.)
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thus made, was carried out without formalities and 
without explanation. Paquet asked reimbursement 
“for his expenses of travel, hotel, and maintenance 
in Trinidad of a family composed of six persons from 
the end of August and beginning of September, 1902, 
until the end of May and beginning of June, 1903; 
the expenses of moving, etc.”

Umpire Filtz,of the Belgian-Venezuelan Commission of 1903, before 
whom the claim was arbitrated, made the following decision:

That Mr. N. A. Paquet, a Belgian subject, domiciled in Caracas, claims the 
sum of 280,000 bolivars for damages, direct and indirect, traveling expenses 
and hotel expenses, because the Government of Venezuela prevented him from 
landing at La Guaira;

That the claim has been reduced by the Belgian Commissioner by the sum of 
250,000 bolivars for indirect damages, and insisted upon only for direct damages, 
estimated at 4,500 bolivars;

That the right to expel foreigners from or prohibit their entry into the national 
territory is generally recognized; that each State reserves to itself the exercise 
of this right with respect to the person of a foreigner if it considers him dangerous 
to public order, or for considerations of a high political character, but that its 
application can not be invoked except to that end;

That, on the other hand, the general practice among governments is to give 
explanations to the government of the person expelled if it asks them, and when 
such explanations are refused, as in the case under consideration, the expulsion 
can be considered as an arbitrary act of such a nature as to entail reparation, 
which is aggravated in the present case by the fact that the attributes of the 
executive power, according to the Constitution of Venezuela, do not extend to 
the power to prohibit the entry into the national territory, or expelling therefrom 
the domiciled foreigners whom the Government suspects of being prejudicial to 
the public order;

That, besides, the sum demanded does not appear to be exaggerated—
Decides that this claim of N. A. Paquet is allowed for 4,500 francs.308

complaint was
Refusal to give 
reasons for exclu
sion; indemnity 
measured by 
traveling and 
hotel expenses of 
claimant

Expulsion Contrary to Local Law or Decree

A. F. Jaurett, an American citizen, was notified by the Venezuelan 
authorities on Saturday evening, November 12, 1904, after the 
closing hours of business, to leave Venezuelan territory.306 307 The 
reason assigned by the authorities for the expulsion of Jaurett was 
that he was notoriously prejudicial to public order. On the follow

ing morning the prefect of police waited upon Jaurett 
exp^ion and formally ordered him to withdraw from the

territory of Venezuela in twenty-four hours. Al
though he attempted to obtain a modification of the order, so that he 
might arrange his affairs, and although the representative of the 
Government of the United States accompanied and seconded him in 
his request, the Venezuelan Government refused to grant such per

306 Ralston's Report (1904) 267.
307 1908 For. Rel. 774-778, 799, 800-801; 1909 For. Rel. 629-630.
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mission. Jaurett was therefore obliged to quit the country on 
Monday morning in pursuance of the order, leaving his property 
behind and without being given an opportunity to settle his business 
affairs.

The Government of the United States did not question or deny 
the right of Venezuela to expel an undesirable resident. Secretary 
of State Root, in an instruction of February 28, 1907 to Minister 
Russell directing him to bring this case, among others, to the attention 
of the Government of Venezuela, took the position, however, that the 
justification for the expulsion must be “great and convincing.” 
“Otherwise”, he said—
residence in a foreign country would be neither safe nor profitable, for expulsion 
might at any moment deprive a resident of the legitimate rewards of a lifetime. 
While, therefore, the existence of the right is not denied, its exercise must be 
limited. The act is sufficiently harsh in itself. The manner and method of 
expulsion should not be humiliating, for it is not the purpose to humiliate and 
inconvenience the resident expelled, but to save the State from dangers resulting 
from the residence of the undesirable alien.

It is not too much to insist that the person to be expelled be given an opportunity 
to explain the misconduct whereof he is accused, and that he should be given an 
opportunity to arrange his business affairs in order that expulsion may not neces
sarily carry with it forfeiture of property. In no case should the expulsion be 
decreed and executed after closing hours on Saturday, unless the presence of the 
undesirable resident is so dangerous to the community as to threaten serious con
sequences to the State by the mere delay over Sunday.

It is not too much to require that a government exercising the sovereign right 
of expulsion should state the reasons of such expulsion to the government of the 
country whereof the expelled is a subject or citizen, because a nation is injured by 
an injury to a citizen and an unprovoked assault upon him or insult to him neces
sarily affects the home government. While this would seem to be the requirement 
of international courtesy it is likewise the standard prescribed by international 
law. A citation for these views is needless.808

“5. But in the absence of treaties the State to which the expelled individual 
belongs has the right to know the motives of the expulsion, and the communi
cation of these motives can not be refused it. Moreover, the expulsion ought 
to take place with all the considerations which are demanded by humanity 
and the respect for acquired rights. Save in urgent cases, a reasonable time 
ought to be allowed to the expelled individual to settle his interests. Finally, 
except in cases of extradition, he ought to be left to choose the point of the 
frontier from which he prefers to depart the country."

The right of a government to protect its citizens in foreign parts against a harsh 
and unjustified expulsion must be regarded as a settled and fundamental principle 
of international law. It is no less settled and fundamental that a government 
may demand satisfaction and indemnity for an expulsion in violation of the 
requirements of international law.308 309

308 1908 For. Rel. 775.
309 Ibid. 776.
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While, therefore, international law fails to justify the expulsion of Mr. Jaurett, 
and while the method and manner of his expulsion were harsh and inconsid
erate, if not inhuman, there is another reason why Mr. Jaurett should not have 
been summarily and ignominiously expelled, namely, that the constitution of 
Venezuela prevented such expulsion, and that the actual expulsion was in contra
vention of the constitutional law of Venezuela.

The decree of the Federal executive expelling Mr. Jaurett was based upon 
article 80, section 22, of the constitution of Venezuela, by virtue of which the 
President is authorized to prohibit, according to his discretion, the entry of 
foreigners into Venezuelan territory, or to expel from Venezuelan territory for
eigners who do not possess an established domicile in the country. A residence 
of two years is sufficient to establish a domicile in Venezuela, and Mr. Jaurett 
had resided [there] for a period of eight years; he had established himself per
manently; he was engaged in commercial pursuits, and he had complied fully 
with the requirements of the law. The provisions invoked by the executive 
did not apply to him, because he was a domiciled foffeigner, not a foreigner in 
transit.

Mr. Jaurett has been domiciled in Venezuela for many years; had acquired 
property which was lost to him wholly or in part by the unwarrantable action 
of the Venezuelan authorities in expelling him from Venezuela without giving 
him an opportunity to close up his affairs and prevent financial ruin.310

Mr. Jaurett estimated his losses at $25,000,311 and the Government 
of the United States, finding this sum reasonable, requested the pay
ment of that sum by Venezuela.312

On the other hand, the position of the Venezuelan Government 
as presented by the Venezuelan Minister of Foreign Affairs, 
Mr. J. de J. Paiil, in a note of April 23, 1907, to Minister Russell, was 
as follows:

It is universally known that Jaurett, during the last revolution which devas
tated Venezuela, was sending by cable directly, or through Curasao or Trinidad 
and in any way in which he was able, entirely false and alarming news for the 
purpose of producing a sensation in the press of the United States, all of which 
may be reviewed to prove the truth of this assertion. The Government of the 
United States found the expulsion of Mr. Jaurett so right and just, in view of 
his bad conduct, that at that time it closed the affair without Mr. Jaurett taking 
any personal action against the Government of Venezuela, endeavoring only 
from the very first to influence diplomatic action against the Republic.313

With reference to this note from the Venezuelan Minister of 
Foreign Affairs, Secretary Root, on June 21, 1907, directed Minister 
Russell to make the following reply:

The answer of the Venezuelan minister of foreign affairs qualifies in general 
and unfavorable terms the conduct of Mr. Jaurett, but without bringing for
ward any specific facts which the department had not already most carefully 
investigated and considered, with the result that no justification appears to 
exist in point of law or fact for his expulsion. It should hardly be necessary to

310 Ibid. 777.
311 Ibid.
313 Ibid. 777-778, 797.
313 Ibid. 798, 799.
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say that the mere characterization of Mr. Jaurett’s conduct as bad, unsupported 
by facts specific and sufficient in point of law, does not satisfactorily meet the 
issues presented.

The Venezuelan Government’s attention was called to the unnecessarily harsh 
manner and method of Mr. Jaurett’s expulsion, involving the double grievance 
of personal humiliation and pecuniary loss. Moreover, attention was called to 
the fact that the summary and ignominious expulsion of Mr. Jaurett was in 
contravention of the fundamental law of Venezuela. As to these points no 
explanation or justification is offered.

The answer finally rests on a mistaken assumption of fact that “the Govern
ment of the United States found the expulsion of Mr. Jaurett so right and just, 
in view of his bad conduct, that at the time it closed the affair.” From this 
assumption the United States Government is constrained to vigorously protest.

There is an absence of any serious attempt on the part of the minister of 
foreign affairs to meet the arguments and authorities abundantly adduced in 
support of this claim. On the other hand, there is an assumption, at once 
erroneous and gratuitous, that the Government of the United States found the 
expulsion of Jaurett right and just and had abandoned the case. Both that which 
is said and that which is omitted in the Venezuelan reply seem clearly to indicate 
that the Government of Venezuela is without an adequate answer to the merits of 
the case and to afford additional proof of the justice of the claim.314

Subsequently, on February 13, 1909, tbe following agreement for 
tbe settlement of this claim was signed at Caracas by representatives 
of the Governments of tbe United States and Venezuela: 315

William I. Buchanan, High Commissioner, Representing the President of the 
United States of America, and Doctor Francisco Gonzalez Guinan, Minister for 
Foreign Affairs of the United States of Venezuela, sufficiently authorized by Gen
eral Juan Vicenta Gomez, in charge of the Presidency of the Republic, having 
examined and discussed at length the claim of A. F. Jaurett, have reached the 
following conclusions:

The Government of the United States of America does not deny the right which 
the United States of Venezuela have reserved to themselves by section 22 of 
Article 80 of the constitution, which says:

“22. When it deems it expedient, to prohibit the entry of into the national 
territory, or to expel therefrom, foreigners who have not their domicile 
established in the country.”

But at the same time, the United States of America bases its support to [sic] the 
Jaurett claim upon the fact that he had lived in Venezuela more than five years 
and had his domicile in the territory and the seat of certain negociations [sic] that 
produced him a profit which he was compelled forcibly to abandon.

The Government of the United States of Venezuela, on its part, seeks only to 
uphold its rights in justice, it recognizes that in reality Jaurett had, in accordance 
with Articles 20 and 22 of the Civil Code, established his rights of domicile, and 
that he is entitled to some indemnity on account of the injury caused him by 
virtue of his forcible expulsion; and, therefore, Messrs. Buchanan and Gonzalez 
Guinan, animated with the spirit of conciliation which has marked the confer
ences they have held, agree to fix said indemnity at three thousand dollars Ameri
can gold, which sum, Mr. Buchanan, duly authorized to that effect, will receive; 
said claim being thus liquidated and absolutely settled.

314 Ibid. 800-801.
315 1909 For. Rel. 629-630.
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Thus Messrs. Buchanan and Gonzalez Guinan have agreed, signing two copies 
in each of the English and Spanish languages, to a single effect, at Caracas, on 
February thirteenth, 1909.

[seal] William I. Buchanan, 

[seal] F. Gonzalez Guinan.

On May 10, 1898 Felipe Scandella;,316 an American citizen, was
arrested in Venezuela, without information as to the

Summary expul- grounds of his arrest, and expelled by the authorities
sion; informal , t» ^ •
settlement at Ciudad Bolivar on May 11, 1898, m a summary

and irregular manner.317
He was put in a filthy prison and was not allowed to communicate 

with his friends, family, or advisers. On the afternoon following his 
arrest he was taken from the prison under a strong guard of police
men and soldiers and marched through the streets of the city “like a 
felon”. He was then forcibly placed on board a steamer and, 
accompanied by two guards, was taken to the Island of Trinidad, 
British territory. He was given no opportunity to arrange his 
business affairs, nor was he permitted to make provision for the 
support and comfort of his family.318 His wife and five young children 
were left unprovided for; his cattle and mules were stolen after his 
expulsion; his house was sacked; and he was without money to return 
to look after his property or business.

At the time of his arrest Scandella asked the reason therefor and was 
merely told that it was “superior orders”. The nature of the charges 
was withheld from him. It seems, however, that he was charged 
with plotting secretly against the public order and with being in 
complicity with revolutionists. The evidence against him was said 
to be of the “flimsiest character and of the hearsay variety”. By 
the code of the State of Bolivar, he was entitled to a judicial hearing 
within three days after his arrest, which he was denied. The Presi
dent and the Minister of Foreign Affairs of Venezuela freely admitted 
that the treatment of Scandella was harsh and unjustifiable. The 
former asked that the case be settled “outside of diplomatic channels 
if possible” and wished “to come to some friendly agreement respect
ing it”.319 The American Minister, Mr. Loomis, replied that there 
would be no serious objection to this, provided he were willing to 
indemnify Scandella for all the losses resulting from his arrest and 
expulsion. The losses of which Scandella furnished proof amounted 
to $4,000, not including his expenses from the time of his arrest. In

316 1898 For. Rel. 1137-1147; X Richardson, Messages and Papers of the 
Presidents (1899) 191, President McKinley, Second Annual Message, December 5, 
1898.

317 1898 For. Rel. 1139.
318 Ibid. 1138-1139.
31» Ibid. 1139.
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order to avoid the delay of a settlement of the affair through diplo
matic channels, he was willing to accept $4,000, $1,000 to be paid 
immediately and the balance in three months.320 Minister Loomis 
was of the opinion that Scandella had suffered losses to the extent 
claimed, as he had put in evidence furnished by a well-known business 
man from whom he had borrowed $4,000 to put into his business to 
show what a portion of his investment was, and he had letters to show 
that nothing of consequence was left on the ranch.321

The Government of Venezuela informally offered Scandella $1,600 
American gold (2,000 pesos) in cash, and reimbursement for all 
property taken or destroyed, and liberty of action. This offer was 
agreeable to the Department of State as well as to Scandella, who 
accepted it.322 The President of the Republic of Venezuela termi
nated the incident by a “private arrangement” with Scandella.323

In 1927 the Government of Poland presented a claim to the Gov
ernment of the United States for reimbursement for expenses sustained 
by the community of Rzeczyczany, Poland, because of the erroneous 

deportation of an insane alien to that province by 
deportation the Department of Labor of the United States. On 

May 25, 1931 the amount of $152.35 was paid by the 
Government of the United States in full settlement of this claim, as 
authorized by an act of Congress of February 14, 1931.324

Where there is urgent necessity for the expulsion of an alien from 
the point of view of the expelling state, the expulsion may occur 
without judicial proceedings. This is particularly true in cases where 
the expulsion is based on political grounds. Even so, in such a case, 
the expulsion of the alien must take place in conformity with local 
law. It has been said that the right of trial is required only when the 
party about to be expelled is entitled to this right by virtue of a treaty. 
Such a position would appear to be too limited, since the right of trial 
is provided for by law in some countries. The failure to comply with 
the local law, even in the absence of a treaty provision on the subject, 
would constitute a denial of justice under international law. In any 
event, the purpose of expulsion should be borne in mind. It is an 
unusual administrative remedy; it is intended to be a measure taken in 
the interest of the expelling state; it is not a measure intended as a pun
ishment of the expelled person. States may expel aliens for bona-fide 
reasons, but international law requires that the expulsion be enforced

320 Ibid.
321 Ibid. 1139-1140.
322 Ibid. 1144-1145.
323 Ibid. 1146-1147.
324 MS. Department of State, file no. 150.60C6 Maksymowicz, Oleksa; 46 Stat. 

1103, 1582.
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in conformity with local law and that reasonable consideration, under 
the circumstances, be accorded at every step of the expulsion pro
ceedings.325 326

On August 16, 1894 Mr. Hatch, British proconsul, and nine or ten 
other British subjects were arrested at Managua and subsequently 
expelled from Nicaragua without communication of the charges 
against them and without any form of trial.326 Nicaragua took the 
position that these parties had been engaged in the crime of armed 
Expulsion with- rebellion against that Government. The British Gov- 
out trial ernment complained of the “arbitrary and violent”
action of the Nicaraguan authorities. In a note of February 26, 1895 
Lord Kimberley of the British Foreign Office requested the Nicaraguan 
Government—
to pay the sum of £15,000 on account of their action in arresting, imprisoning, 
and expelling those British subjects; further, to cancel unconditionally the 
decrees of exile issued against them, and to agree to the constitution of a com
mission to assess the losses sustained by them in their property or goods in the 
Reserve, owing to the action of the Nicaraguan authorities.327

The period fixed for the compliance by Nicaragua with the above 
demand was seven weeks counting from February 26, a period, 
according to the Nicaraguan Government, “ scarcely sufficient for it 
to come to the knowledge” of that Government.328 The Nicaraguan 
Government replied on or about April 13, 1895 329 that there was no 
occasion for the revocation of the decree of expulsion as all the persons 
guilty of taking part in the Mosquito rebellion had been pardoned 
and that, so far as the right to an indemnity was concerned, it pro
posed that the claim be submitted to the arbitration of an impartial 
nation.330 The British Government had suggested arbitration only 
to assess the value of the property losses of the claimants and declined 
to submit the question of the payment of the indemnity demanded

325 Article 21 of the code proposed on the Expulsion of Foreigners adopted by 
the Institute of International Law at Geneva, on September 9, 1892, was as 
follows:

Every individual expelled has the right, if he claims to be a native or 
maintains that his expulsion is contrary either to a law or to an international 
treaty which prohibits it or expressly excludes it, to have recourse to a high 
court of justice or an administrative tribunal, passing judgment with com
plete independence of the government.

But the expulsion can be executed provisionally, notwithstanding the 
appeal.

[XII Annuaire de Vinstitute de droit international (1892-94) 218, 222, trans
lation.]

326 1895 For. Rel., pt. I, pp. 696-697; ibid. pt. II, pp. 1025-1034.
327 Ibid. 1028.
323 Ibid. 1031.
329 Ibid. 1029.
330 Ibid. 1031.
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to arbitration. She sent three warships to Corinto to enforce her 
demands.331 Upon repetition of the demands, to which an answer 
was required within three days, the British occupied Corinto on April 
27,1895332 Nicaragua at length agreed to pay the indemnity in London 
within fifteen days after the British marines were withdrawn from 
land and the British ships had departed from the Nicaraguan ports, 
which was accordingly done.333

331 Ibid. 1029-1031.
332 Ibid. 1032-1033.
333 Ibid. 1033-1034.
In 1888 Mr. J. H. Hollander, an American citizen, was residing in Guatemala 

and publishing a newspaper by license of that Government. (Ibid. 775-790.) 
In that year Hollander made an affidavit before the American Consul General 
that the American Minister and certain high officials of Guatemala had been 
beneficiaries of a fraudulent overissue of bonds of that Government. The 
American Minister brought the matter to the attention of the Guatemalan 
Government. After an investigation Hollander was arrested and imprisoned 
on February 8, 1889, on a charge of calumny and forgery. Following approxi
mately three months' imprisonment, he was expelled, without trial, by an Execu
tive decree of May 12, 1889. The expulsion immediately followed the decree, 
and he was not allowed to see his family nor given time to arrange his business 
affairs.

On January 30, 1896 Secretary of State Olney instructed the American Minister 
that—

A trial and conviction upon that charge would have vindicated the Govern
ment and its officers and resulted in the punishment of Hollander if he was 
guilty of malicious libel and forgery. His acquittal would have been con
clusive of his innocence. The circumstances of his expulsion give it the 
appearance of executive intervention to take the matter out of the hands 
of the court, and, assuming the fact of his guilt, to administer punishment 
by way of instant and forcible expulsion. The fact that Hollander was 
expelled while awaiting trial, and in a manner that defeated the ends of 
justice judicially administered, is one of the most aggravating of the incidents 
which make the manner of his expulsion a flagrant violation of Guatemala's 
obligations to the United States respecting the treatment of our citizens. 
This high-handed treatment of Hollander carried also the appearance of 
discourtesy and unfriendliness toward the United States; and if not so 
intended, the action of the Executive implied disregard of an unmistakable 
character for the rights and sensibilities of a neighbor Republic which feels 
as a wound every injury to its citizens. [Ibid. 775, 778.]

After deliberating three months and more, with Hollander absolutely in its 
power, the executive authority expelled him in a manner that defeated the 
course of justice in the courts of the country; that violated the rules of 
international law and the existing provisions of the treaty, and was contrary 
to the practice of civilized nations. In so doing Guatemala did Hollander, 
and through him the United States, a grievous injury, which can not be 
allowed to go without protest. He is entitled, upon the undisputed facts, 
to a reasonable indemnity, and you are directed to inform the Government 
of Guatemala that the United States expects it to be paid. [Ibid. 779.]

[Footnote continued on p. 440.]
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In the case of Madame Julien Ohevreau (France v. Great Britain), 
arbitrated and decided at The Hague, June 9, 1931, under a compromis 
Expulsion with- signed at London on March 4, 1930, an award in 
out trial; global the amount of £2,100 was made by the Arbitrator, 
sum allowed M< Frederik Yaldemar Nikolai Beichmann, of Nor
way, Member of the Permanent Court of Arbitration and formerly 
Substitute Judge of the Permanent Court of International Justice, 
for the wrongful detention and deportation, by the British military 
forces, of the claimant’s husband from Persia to India and Egypt in 
1918-19.334 *

It should be borne in mind that at the time the case arose Great 
Britain was at war with Germany and Turkey, but not with Russia or 
Persia, although certain territory in Persia was occupied by British 
troops with the permission of the Persian Government. These 
troops met with armed resistance from certain local inhabitants 
and hostile bands of brigands under Russian Bolshevist leadership. 
More specifically, the Arbitrator explained the historical background 
of the affair as follows:

At the beginning of 1918, a British military force under the command of General 
Dunsterville (“Dunsterforce”) was sent from Bagdad under orders to establish 
itself on the shores of the Caspian Sea, and with the purpose of opposing the 
German and Turkish forces in case the latter should try to break through at that 
place into Mesopotamia or into Persia, as well as to prevent the important 
Baku oil fields from falling into the hands of the enemy. At that time the 
Histor of attitude of the Soviet authorities was causing concern. The
Chevreau claim forces available for the operation in question were small in

numbers and their progress was hampered by the hostile 
activity of bands of armed brigands, Djengutlis, (“ Jangalis”) under the orders of 
a certain Kuchik Khan. The British forces also encountered much hostility 
from the local political leaders, chief among them a Russian, Cheliapine, who 
made all efforts to discover the plants and strength of the expedition. The lack of 
sufficient reserves caused the leader of the expedition a great deal of anxiety and 
it was neicessary to exercise the greatest possible care in order to prevent informa
tion from reaching present or potential enemies.

In July, 1918, the expedition had succeeded in establishing itself at Resht 
in spite of strong opposition, but it was still threatened by the Djengutlis; it 
suffered several attacks from the troops of Kuchik Khan, and particularly an 
attack on Resht on July 20. The attack was repulsed and the Djenguelis with
drew to Enzeli and vicinity, but their forces were not destroyed and agents of
Footnote 333—Continued.

On May 23, 1900, after considerable correspondence with reference to this 
claim, the Government of Guatemala refused to submit this claim to arbitration, 
as the United States had suggested, relying on the ground that the claim was 
unfounded and improper, whereupon, on May 26, the American Minister reported 
to the Department of State that he did not feel inclined to urge further the 
proposition of arbitration unless instructed to do so. This apparently was not 
done. (Minister Hunter to Secretary of State Hay, May 26, 1900, ms. Depart
ment of State, 44 Despatches, Central America, Guatemala and Honduras, no. 
381, enclosures 1 and 2.)

334 MS. Department of State, file no. 500. A1 A/1197, enclosure, translation.
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the enemy continued for a certain period to be a danger to the safety of the 
British expedition. A certain number of such agents [spies] were arrested, 
among them several Russians.

Among the persons arrested there was also a French citizen, Julien Chevreau. 
M. Chevreau was born in 1878 at Saint-Marc-La-Bri&re, in Touraine. At the 
age of 14 he had gone to Hanover to continue his studies. After 1900 he had 
taught at Hanover and had lived in England. Later he established himself 
as a language teacher at Moscow, where he was living at the beginning of the War. 
During the War he had gone to Enzeli, Persia, but during the month of July, 
1918, he was at Resht and did not return to Enzeli until the last of that month.

He was arrested in the public grounds of the Customs House at Kazian, 
which forms the port of Enzeli, in the afternoon of August 8, 1918. Enzeli 
was at that time the seat of the advance headquarters of General Dunsterville’s 
staff. There was no French Consul at Enzeli, the nearest French consular post 
being at Resht.

M. Chevreau was imprisoned after his arrest and sent by automobile convoy 
to Bagdad {via Kazvin, Hamadan and Kermanshah) arriving at Bagdad about 
September 24, 1918, on which date he was admitted to the hospital. He remained 
in the hospital at Bagdad some time and underwent an operation for hemor
rhoids. At an undetermined date in the first part of December, 1918, M. Chev
reau was in the camp for Turkish prisoners of war at Bagdad, and having expressed 
a desire to be placed in communication with some French authority, he was 
taken before Colonel Sciard, who was the Military Attach^ at the general head
quarters at Bagdad.

After some correspondence between the Minister of France and the Minister 
of England at Teheran, which was continued from October to December, 1918, 
M. Chevreau, in January, 1919, was sent back [“under the guard of the British 
authorities as ‘a person evacuated from the enemy camps’ ”] to France through 
Basra [Bassorah], Bombay and Port Said [arriving at Port Said March 7, 1919], 
where he was questioned by the French authorities, arriving at Marseille in March. 
[He was put on board an English ship sailing for Marseille on March 11, and 
arrived at Marseille March 17. From that place he went to his native commune 
where he arrived on March 21.]336

These facts concerning Chevreau, whose left leg was atrophied 
so that he could not walk without the aid of an orthopedic apparatus, 
were expressly admitted by the two parties in the course of the oral 
proceedings.

Upon learning from “public report” of the disappearance and 
arrest of Chevreau, the Minister of France at Teheran asked the 
British Minister at that place for information concerning such arrest 
“in order to be in a position to furnish the French Government with 
the explanations which the latter might ask of him”. Although 
the British Minister encountered some difficulty in obtaining the 
information because the military authorities in charge at Resht at 
the time of the incident had been displaced, it was learned that 
Major R. S. Duncan, staff officer at General Headquarters, informed 
Sir Arnold Wilson, Civil Commissioner on duty at Baghdad on 
December 11 and 12, 1918, that Chevreau was at that time in the

336 Ibid.
All quotations in relation to this case are taken from the translated award.

114297—36-------29
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hospital at Baghdad and probably would soon be repatriated to 
France, that be bad been arrested in August at Kazian and sent to 
Baghdad by “Dunsterforce ” as “undesirable”, that he had been 
“caught” examining tbe British stores of oil and tbe Russian wireless 
installation, and that among bis papers were found a French certificate 
of exemption from military service, a portrait of tbe Kaiser and tbe 
Kaiserin, and a letter indicating that be bad been in touch with tbe 
“Comit6 d'Alliance Islam” and that be was considered by “Dunster- 
force” as a German sympathizer and perhaps an agent of tbe enemy. 
Major Duncan mentioned also that Chevreau had been inconsistent 
in bis declarations concerning bis previous whereabouts (sejours). 
He added that Chevreau now desired to be repatriated to France 
and that Colonel Sciard, the French Military Attache, bad seen him 
and telegraphed concerning bis case to M. Roux (tbe French Consul) 
at Basra in order to have him repatriated but that M. Roux bad been 
of tbe opinion that Chevreau’s case should be submitted to tbe French 
Minister at Teheran. He asked that tbe case be submitted to tbe 
last-named official.

Tbe substance of these reports was telegraphed on December 12 
to tbe British Minister at Teheran, who in turn informed tbe French 
Minister. Tbe French Minister replied on December 24 by letter, 
in which he made the following declaration:

I don’t think that the French law gives us the power to prevent his repatriation, 
whatever [however] undesirable it may look, but the French Consul ought to 
send a few days before his departure a report to our Government so that when he 
arrives in France the authorities there should know what he is worth.

Accordingly, it was reported on January 6, 1919 that the French 
Minister had no objection to the repatriation of Chevreau. On 
January 10 an order to this effect was issued by the general in chief 
of the expeditionary forces in Mesopotamia.

On April 5, 1919, a few days after his arrival at Marseille, Chevreau 
sent to the Minister of Foreign Affairs a long letter in which he com
plained of his arrest—of the reason for which he said he was still 
ignorant—of not having been able, in spite of his request, to com
municate, either orally or in writing, with the French Consul at 
Resht, and of having been subjected to ill-treatment both at and en 
route to Enzeli and at Baghdad. He complained, moreover, that during 
his internment everything had been stolen from his home in Enzeli: 
“ money, clothing and other articles with the exception of a few pieces 
of furniture”. He asked that an inquiry be made; and he formulated 
several demands, insisting, among other things, that he be shown 
his file (dossier), that all papers and documents seized at the time of 
the search of his house be returned to him, that all that had been 
stolen during his internment be returned to him or that he be reim
bursed for the value thereof, and that he be granted a sum of money



ARREST, DETENTION, IMPRISONMENT, OR EXPULSION 443

equivalent to the damages which had been caused to him by his 
arrest and which had been “subsequently recognized as unjust and 
illegal by the General Staff at Bagdad”.

The French Minister of Foreign Affairs having addressed the 
British Government on the subject of this complaint, the War Office 
at London, in a telegram of June 21, 1919, asked the general in 
command in Mesopotamia [Iraq] for explanations. On the basis of 
the explanations received on July 2, the British Foreign Office informed 
the French Ambassador at London, in a note of July 18, 1919, that a 
careful inquiry had been made into the circumstances under which 
Chevreau had been arrested and deported to Egypt and that the 
following facts had been noted:

Monsieur Chevreau was arrested in August 1918, having been detected by the 
Military Authorities in examining the British petrol dump and Russian wireless 
apparatus at Kazvin [later corrected to read “Kazian”]. When cross-examined 
he failed to furnish the authorities with a satisfactory explanation of his conduct.

Among his papers was found a letter associating him with the ComiU d’Alliance 
Islam, also a picture of the Kaiser and Kaiserin. He was transported to Bagdad 
under escort. Owing to the radical changes which have taken place in the 
establishment of the Army in Persia since that date, it has been unfortunately 
found impossible to verify the truth of Monsieur Chevreau’s ill-treatment during 
the journey. It is, however, noteworthy that he made no complaint while in 
Persia, and the fact that many other foreigners were deported along this route 
and are known to have received satisfactory treatment from their guards at least 
argues a strong presumption that Monsieur Chevreau’s charges are ill-founded. 
He was interviewed by Commandant Sciard, French Military Attach^, on his 
arrival at Bagdad, and the particulars of his case were telegraphed to the French 
Consul, then absent on leave at Basra. The latter declined to intervene and 
referred to the French Minister at Teheran, who agreed to Monsieur Chevreau’s 
repatriation.

While at Bagdad Monsieur Chevreau was admitted into a hospital suffering 
from influenza where he underwent an operation to facilitate which it was found 
necessary to remove his orthopedic splint. He was placed in the ordinary ward 
without guard and appears to have been treated with every consideration, 
receiving full diet for a man doing full work. His assertion that his residence at 
Enzeli was broken into and robbed is not understood, as his property was handed 
over, at his own request, to the French Consul at Resht, and no record exists of 
anything having been stolen.

In the meantime, on May 3, 1925, Chevreau died at Asnieres, leav
ing a widow whom he had married some time after his return to France 
in 1919. Madame Chevreau renewed the attempts to obtain damages 
for the injury alleged to have been suffered by Chevreau.

The Arbitrator recited that—■
Persia, where M. Chevreau was arrested by the British military authorities, 

was a neutral State taking no part in the war. But according to what has been 
explained in the course of the oral arguments, the Allied Governments being 
convinced that Persia could not cause her neutrality to be respected against an 
invasion of German and Turkish forces, each had obtained from the Persian 
Government permission to establish a military force in the zone of influence which 
had been attributed to it by an agreement in 1907, that is, Russia in the north



444 CHAPTER II

eastern part, Great Britain in the southeastern part. Later, after the Russian 
Revolution, in 1917, and the coming into power of the Bolshevists, the Russians 
had manifested the intention of withdrawing their troops from Persia, and it was 
for the purpose of taking the place of the Russian troops that General Dunster- 
force’s expedition was undertaken.

Great Britain and her allies were making war against Germany and Turkey, 
but neither against Russia nor Persia, and martial law had not been proclaimed 
in the territory occupied by the British troops. The latter, however, at the time 
of M. Chevreau's arrest, encountered armed opposition from the Djengutlis 
under the orders of Kuchik Khan, whose forces were considerable, about five 
thousand, and fairly well organized.

Under these circumstances, the Arbiter believes that he cannot deny to the 
British forces operating in Persia the right to take the necessary measures there 
to protect themselves against such acts of the civilian population as would be of 
such nature as to be harmful to operations or to favor the enemy, a right which in 
general, according to international law, belongs to belligerent forces occupying 
hostile territory.

Moreover, the French Government does not contest the fact, it seems, that under 
the circumstances the British forces operating in Persia were in a situation where 
it was necessary to make use of this right. It confines itself to observing that 
authorities who proceed in an arrest or deportation have more latitude and greater 
liberty of action when martial law is in effect. That is a rather vague formula 
which needs to be clarified by a more precise indication of the difference which it 
suggests. In any case, the differences, if there are any, have no place in the 
Arbiter’s opinion in the present case.
He then summed up “ the principal rules . . . involved in the present 
case, and which, in particular, have been applied by different interna
tional commissions”, as follows:

International
obligations

(1) The arbitrary arrest, detention or deportation of a foreigner may give rise 
to a claim under international law. But the claim is not 
justified if such measures were taken in good faith and on 
reasonable grounds for suspicion, especially if a zone of military

operations is concerned.
(2) In case of arrest, the suspicions should be verified by a painstaking inquiry 

which will give the arrested person the opportunity to defend himself against the 
suspicions directed against him, and particularly to communicate with the consul 
of his country if he so requests. If such inquiry is not made, if it is made too late, 
or finally, in general, if the detention is unnecessarily prolonged, a claim is justified.

(3) The prisoner should be treated in a manner appropriate to his situation, and 
corresponding to the standard customarily accepted among civilized nations. 
If this rule is not observed a claim is justified.

With respect to the above stated rules, there does not seem to be any serious 
want of agreement between the parties.

The position of the French Government was described by the 
Arbitrator as follows:

The facts which have been submitted against M. Chevreau are not of a character 
to create suspicions serious enough to justify the measures taken against him.

Even if the said facts had constituted reasonable grounds for 
his arrest the suspicions would have been removed by an inquiry 
offering the usual safeguards of civilized nations. But no 

inquiry offering such safeguards was entered into, at least in proper time. Par
ticularly, M. Chevreau, in spite of his request, was not permitted to communicate

French conten
tion
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with the French Consul at Resht; it was not until four months after his arrest that 
he was able to talk for a few moments with the French Military Attach^ at 
Bagdad who, however, did not have competence to protect his fellow-citizen. 
M. Chevreau’s detention lasted much longer than was necessary, and the treat
ment which had been inflicted upon M. Chevreau during his imprisonment and 
during his transfer to Bagdad was not such as was due a man of his nationality 
and station.336

After reciting the facts of the case, as explained by Major R. S. 
Duncan to Sir Arnold Wilson in December 1918, the Arbitrator 
continued:

Grounds for 
suspicion and 
arrest

Are these facts sufficient to establish that M. Chevreau was a German sym
pathizer and even an agent of the enemy? The Arbiter does not think so. 
The act of examining the oil supplies and the wireless installation may very 
well be perfectly innocent and the possession of a portrait of the Emperor and 

Empress of Germany constitutes a very inadequate basis 
for the suspicion of German sympathies. As to the letter 
which was alleged to show relations with the “ComiU d’Al
liance Islam”, it has not been produced—it probably is no 

longer in existence—and the British Government has been unable to furnish 
any exact information on the contents of the letter. It is true that, in the 
Foreign Office’s note, it is said that “when cross-examined he failed to furnish 
the authorities with a satisfactory explanation of his conduct.” But no specific 
details have been given and the source of this allegation, which is not found 
in the telegram from the “G. O. C. Mesopotamia”, has not been indicated.

The Arbiter, however, believes that he must hold that, on the basis of the 
facts in question, M. Chevreau was liable to arrest. But it was then the duty 
of the British authorities to make an investigation without delay, in which 
M. Chevreau, having been informed of the suspicions which were held against 
him and the facts with which he was charged, could have given explanations 
concerning these facts such as he gave in 1919 after having been informed con
cerning the Foreign Office’s note. According to these explanations, the por
trait, about the size of a five franc piece and obtained from a package of 
chocolate of German origin, belonged to a pupil who had lost it in M. Chevreau’s

336 Before taking up the consideration of these different complaints the Arbi
trator made the following statement with respect to the burden of proof:

. . . While the British Government claims that the said burden of proof 
is on the French Government in its capacity as plaintiff, the last named 
Government considers that in the present affair there is no plaintiff and 
no defendant. It submits in this connection, among others, an order 
rendered August 15, 1929, by the Permanent Court of International Justice, 
in which it was said that, the “Affair in question having been introduced 
by an arbitration agreement (compromis)f there was no plaintiff and no 
defendant.” But in that there is, in the Arbiter’s opinion, a misunderstand
ing. The order refers only to a question of procedure and decides nothing 
with respect to the questions relative to the burden of proof. The matter 
is complicated and as Article 3 of the Arbitration Agreement imposes on 
both parties the duty of “determining to the satisfaction of the Arbiter 
the authenticity of all points of fact submitted in order to establish or 
deny liability”, the purpose of this provision, in the opinion of the Arbiter, 
is not to exclude the application of the usual rules of proof. It shows, 
merely, that there may also be the duty of proving the existence of facts 
alleged in order to deny liability.
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house; the latter had picked it up in order to return it to him. As to the letter, 
he said it had nothing to do with the strategic operations of the British army 
in Persia or with matters of English policy (politique); it was only written for 
the purpose of answering the solicitations of the Provincial Collector of Persian 
Customs at Enzeli, who requested him to send an official application for ad
mission into his administration to replace another Frenchman who was returning 
to France. This is somewhat vague, but a letter dated December 27, 1923, 
from Mr. Nouri, at that time Provincial Collector [of Customs], confirms the 
fact that M. Chevreau had made an application for employment in the Customs 
House which, in April, 1918, had been transmitted to the Committee “Etthad6 
Islam” but which the latter had not transmitted to the Collector’s Office and 
on which he had not acted. With respect to the charge of having been caught 
examining the oil depot and the wireless installation, M. Chevreau merely 
denied that he had been at Kazvin, the city which had been indicated in the 
British note instead of Kazian as the place where this fact was alleged to have 
taken place. The error committed in this respect was not acknowledged by 
the British Government until November, 1925, after M. Chevreau’s death. 
But, on the basis of the two declarations of Persian Customs officials at Enzeli, 
one under date of April 18, 1925, the other under date of September 10, 1927 
(Annexes to the French Memorial, III), the French Government maintained that 
the Customs House grounds at Kazian where M. Chevreau was arrested formed 
a public park open to everybody and that there were no oil reservoirs there. 
There were, indeed, at a distance of about eight hundred meters some barrels 
[or cans] of gasoline in stock, but soldiers prevented the public from approaching 
this place. It concludes therefrom that this ground for suspicion cannot be 
maintained.

It submits also that the British authorities at Bagdad, when, in December, 
1918, they examined M. Chevreau’s case, arrived at the conclusion that the 
facts of which M. Chevreau was accused could not be sustained. Indeed, in 
a telegram (undated, but nevertheless prior to December 17, 1918) which the 
French Military Attache at Bagdad, Colonel Sciard, sent to the French Consul 
at Basra, it is said: “General Staff informs me that a certain Julien Chevreau 
has just arrived at the camp of the prisoners of war.—General Staff asks what 
it should do with this man, the charges as to whose guilt are not admitted 
(retenue). The party concerned asks for repatriation.” On the other hand, 
in the telegram sent by “G. O. C. Mesopotamia” to the War Office on July 
2, 1919, (British Answer, page 81) this allegation is contradicted; it is said 
therein: “Arrest was not unjust and no admission was made; he was a Germano- 
phile and possibly enemy agent.” However it may be, it is nevertheless a 
matter of record that no prosecution was instituted against M. Chevreau.

It is proper to add that, during the questioning at Port Said, M. Chevreau 
alleged that he had rendered several services to the English, “particularly through 
his knowledge of foreign languages and through certain suggestions relative to the 
configuration of the ground”, and that Reverend Murray, who had known 
M. Chevreau at Resht where the latter gave French lessons in the Presbyterian 
Mission School in 1918, says in a letter dated February 27, 1922, that he believes 
that M. Chevreau conferred with the Political Officer and the Captain who was 
head of the “Intelligence Department” at Resht, with the aim of furnishing them 
information (Annexes to the French Memorial, V). It appears also that 
M. Chevreau had a good reputation both at Enzeli and in his native city iD 
France (annexes to the French Memorial, 5 and 6).

The foregoing reasoning rests on the hypothesis that M. Chevreau’s arrest 
was due to no other causes than those indicated by Major R. S. Duncan in his 
memorandum. Now, in its Answer, the British Government presented some
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declarations which add considerably to the facts which might have constituted 
the reason for M. Chevreau’s arrest. These are specifically the declarations of 
former Captain Lightfoot, the officer who had arrested M. Chevreau, former 
Captain Keighley, who had taken part in a search of M. Chevreau’s domicile at 
Enzeli, and of former Captain McKay who, when he was in service at Bagdad 
as an officer of the General Staff (Intelligence Department) in December, 1918, 
had obtained reports from Enzeli concerning M. Chevreau. Mr. Lightfoot was 
also heard as witness at the request of the British Government. According to 
Mr. Lightfoot’s testimony, M. Hunin, a Belgian, who was at that time Pro
vincial Collector of Customs at Enzeli, had drawn his attention to the fact that 
M. Chevreau, who lived in the native quarters at Enzeli, occupied himself with 
obtaining from the English troops information concerning their number and 
equipment and that he furnished the said information to Kuchik Khan. As the 
result of this denunciation, Mr. Lightfoot had watched M. Chevreau and had seen 
him several times in the neighborhood of the British depots and truck parking 
grounds in the act of questioning the troops and the transport drivers; he had 
then formed the conviction that when a transport arrived, M. Chevreau tried to 
obtain information of tactical importance by talking with the men. He had also 
caught M. Chevreau in the act of listening to the wireless apparatus. He had 
warned M. Chevreau several times and had told him to keep at a reasonable 
distance from the said installation. But M. Chevreau had only smiled. Finally 
Mr. Lightfoot had, by concealing himself, caught M. Chevreau in flagranti in the 
act of questioning a non-commissioned officer (sous-ojflcer) of the transport 
service about the troops en route to Kazian and about their equipment. The 
non-commissioned officer having admitted that he had been questioned, 
Mr. Lightfoot had arrested M. Chevreau and had ordered a non-commissioned 
officer to take him to Headquarters. M. Chevreau had not protested. After
wards, in company with another English Captain, Mr. Lightfoot had gone to 
M. Chevreau’s home to conduct a search there. They had found a quantity of 
letters in different languages which Mr. Lightfoot had turned over to a Major 
whom he believes that he remembers was Major Browne of the Indian Army. 
After the lapse of such a long time Mr. Lightfoot says that he no longer remem
bers the contents of the papers found; he knows, however, he says, that the said 
contents were of a nature to give him the conviction that M. Chevreau’s arrest 
was justified and that the latter was without any doubt in the service of Kuchik 
Kahn. In his testimony Mr. Lightfoot also says that he vaguely remembers hav
ing accompanied Major Browne to M. Hunin’s house after M. Chevreau’s arrest, 
that Major Browne had questioned M. Hunin on what the latter had seen and 
heard about M. Chevreau’s activities, that M. Hunin was perfectly sure that the 
last named was in the pay of Kuchik Kahn and that Major Browne and Mr. Light
foot were convinced that it was true and that M. Chevreau should be sent to 
Bagdad as an individual who could not, without danger, be permitted to remain in 
the district on account of the military operations which were taking place there. 
Further, he declares that he never learned what happened to M. Chevreau after 
the latter had been sent to Station Headquarters.

Mr. Lightfoot’s recital is confirmed in several respects by the declaration of 
Mr. Keighley, under date of June 29, 1930. The latter says that he remembers 
M. Chevreau, who was pointed out to him as having always questioned the 
drivers of motor convoys arriving at Kazian from Kazvin and as having tried to 
learn the number of the British forces in Persia, the number of troops en route to 
Kazian, et cetera. That was reported to Major Browne who was the officer in 
command at Kazian. It is my impression, says Mr. Keighley, that Major Browne 
was in communication with M. “Hunon” concerning the bona fide character of 
M. Chevreau’s teaching work at Enzeli; the result was that Major Browne ordered
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the latter’s arrest on August 7, 1918, and that Mr. Keighley received the order 
to accompany Captain Lightfoot to conduct a search of M. Chevreau’s lodgings 
in the Bazaar of Enzeli, which they did the same night because there was some 
danger to go there during the day on account of the presence of Kuchik Khan’s 
agents on that side of the port. They gathered up a quantity of letters there 
and were astonished at the absence of French correspondence and the presence 
of a large number of German books, especially dictionaries, all from German into 
other languages. The papers seized were turned over to Major Browne’s office. 
Personally, Mr. Keighley had the impression that M. Chevreau was spying for 
someone.

Mr. McKay, whose testimony dates from September 24, 1930, reports that 
one day toward the middle of December, when he had gone to the camp of the 
Turkish prisoners at Hinaidi near Bagdad, he was addressed by an individual who 
said he was French and who asked to see the French Consul. After consulting 
his Colonel, Captain McKay sent for information from Enzeli. After the replies 
were received M: Chevreau was arrested and sent to Kasvin and from there to 
Bagdad under suspicion of being an agent of the forces opposing the advance 
of the British troops toward the Caspian Sea. Mr. McKay remembers, 
he says, that it was alleged that M. Chevreau lived in the native quarter of 
Enzeli—which was in itself a reason for suspicion—, that it was believed he was 
in sympathy with the “Comitt dy Alliance Islam” and the Bolshevists, who then 
had control of Enzeli, or even that he was paid by them, that he had shown too 
much attention to the British wireless apparatus and that he was believed to 
have obtained information concerning the strength and distribution of the British 
troops. It was reported that at the moment of his arrest, the names of British 
officers and units had been found on his person, and Mr. McKay recalls, he says, 
that in one report it was said that if M. Chevreau had not been French they 
could have shot him. After receiving these reports Mr. McKay had seen 
M. Chevreau again, who made a long statement to him about his history and his 
activities, after which Mr. McKay had sent a report with this statement to 
General Headquarters.

When heard as a witness, Mr. Lightfoot among other things, confirmed what 
he said relative to the denunciation of M. Chevreau by M. Hunin, relative to the 
warnings which he said he had given M. Chevreau, at least six times in the course 
of three weeks, and also as to what happened at the time of the arrest. He also 
said that the first time he saw M. Chevreau the latter was coming from a meeting 
of the leaders of the Kuchik Khan movement at Enzeli, a movement whose 
slogan was “Persia for the Persians”.

On the other hand, M. Hunin, now Inspector General of Customs at Teheran, 
in a letter dated June 21, 1930 (British Answer, page 76), declared that he had 
“no knowledge of the acts of Julien Chevreau” and was not “in a position to 
express an opinion on the facts concerning him”. Is this a denial of Mr. Light
foot’s allegations or only a statement that he can neither confirm nor contradict 
the said allegations? This is a question on which the Arbiter considers that he 
should not pause.

Furthermore, the Arbiter considers that he has no need to dwell upon the 
question as to whether the facts reported by Mr. Lightfoot should be considered 
as exact and whether they have been correctly interpreted. It seems sufficient 
to note, on the one hand, that the aforesaid facts were of a nature to create 
suspicions against M. Chevreau justifying his temporary arrest and on the other 
hand, that when in December, 1918, at Bagdad, an inquiry was made in response 
to the request for information against M. Chevreau, no other charges were men
tioned against him than those figuring in Major Duncan’s memorandum.
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The Arbitrator, after thus holding that there were proper grounds for 
the suspicion that brought about the arrest of Chevreau, said:

It has been said above that the facts alleged against M. Chevreau could justify 
his arrest, but only as a provisional measure, and that it was the duty of the 
^ British authorities to conduct an investigation without delay
Investigation *n M. Chevreau, having been informed of the suspicions

which were held against him and the acts with which he was 
charged, might have furnished explanations of the said acts and defended himself 
against the charges of which he was the object. He should also have been per
mitted to communicate with the Consul of his country, after he had so requested.

The question is, therefore, whether the British authorities performed these 
duties and within the proper time.

With reference to their obligation to permit M. Chevreau to communicate 
with the French Consul, after he had so requested, the British Government 
denies that M. Chevreau made such a request previous to the occasion, when, 
at Bagdad, in December, 1918, he expressed to Captain McKay his desire to see 
the French Consul and when, the Consul being absent, he was permitted to talk 
with Colonel Sciard. On the other hand, according to what M. Chevreau said, 
at the time of his interrogation at Port Said and as he repeated in his letter of 
April 5, 1919, he had asked to be permitted to see the French Consul at the time 
of his arrest. He had, he says in his letter, protested against the arrest and asked 
immediately to see the French Consul, which was refused; he had then asked 
permission to write to him to notify him of his arrest, without, however, receiving 
any reply. But the French Government has been unable to support these alle
gations by any proof, and Mr. Lightfoot, who had arrested M. Chevreau, contra
dicts them. He declared, and repeated as a witness, that M. Chevreau said 
nothing when he was arrested; he only smiled. Also, among other things, 
General Dunsterville declared (British Answer, page 36) that if M. Chevreau 
had expressed the wish his case would have been submitted to the French Consul 
at Resht, M. Semp6, and that, if a person claiming the French nationality had 
submitted a request to that effect, arrangements would have been made without 
delay for him to see either M. Semp6 or the French Military Attach^, M. Poide- 
bard. He says also that if M. Chevreau had claimed special treatment in his 
character as a Frenchman, his case would have been referred to him, General 
Dunsterville, because he was then at Enzeli. Other superior officers expressed 
themselves in the same sense.

Under these conditions, and since the burden of proof is on the French Gov
ernment to show, in case of contestation, that M. Chevreau really submitted 
the request which he alleges he did, the Arbiter must consider as unfounded the 
complaint made against the British authorities on this point.

Disregarding this point, the information which might serve as a basis for the 
Arbiter in answering the question as to whether the British authorities discharged 
their duties in proper time, is very defective. The files which, in 1918, and 
probably still in 1919, existed in the archives of the British General Staff at 
Bagdad and perhaps also in other British military archives, could not be found; 
it seems that they have been destroyed, which, according to the explanations 
given by the British would have been a regular procedure because a “temporary 
force” was concerned.

However, as to whether an investigation took place while M. Chevreau was 
still at Enzeli, we can apparently state that there was no investigation at Enzeli 
answering to the requirements. M. Hunin, in his letter abovementioned, says 
that M. Chevreau was never questioned in his presence and Mr. Lightfoot said, 
as witness, that he had not been called upon to give explanations in M. Chevreau’s 
presence and he did not know whether the latter had been examined at Enzeli.

114297—36------30
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We know also that M. Chevreau was questioned at Kazvin, where, according 
to Mr. Lightfoot, there must have been a military court and where, according to 
Brigadier General H. C. Duncan, who was Assistant Quartermaster General of 
the forces of General Dunsterville (British Annex, page 41), it was the custom 
(a custom which, however, was not always observed) to question suspected per
sons who were sent there from Enzeli. But all that is known about this interroga
tory is what M. Chevreau says about it in his letter of April 5, 1919, namely, 
that, understanding that a search had been made in his domicile at Enzeli, he had 
asked what had become of his belongings: money, clothing, books and other 
articles, and that the officer had answered that he need not be concerned about 
anything and that everything would be sent to him at Bagdad (Annex II to the 
French Memorial). However, with regard to the character of the interroga
tories which it was customary to conduct at Kazvin, some explanations have 
been furnished by Brigadier General Saunders, who, up to November, 1918, had 
been Staff Officer (“Intelligence”) at the headquarters of the British forces 
operating in northern Persia. He says in a letter dated February 11, 1930 
(British Answer, page 64), that all cases were conscientiously examined, first by 
the Commanding Officer of the place and afterward at the headquarters of the 
said forces, and that, if this examination permitted the obtaining of definite 
proofs—in another letter, dated August 23, 1930, he says “satisfactory proof”— 
the suspects were sent to Bagdad with a full report on each prisoner’s case. At 
Bagdad the cases were examined again and the prisoners sent to India for intern
ment, if that seemed necessary on account of their guilt and their importance.

These multiple examinations may give guarantees to the persons suspected 
against errors in the statement or appreciation of the facts, but they also involve 
the danger that at Kazvin they may have contented themselves with a less pro
found examination and that they trusted too much to the investigation which 
was to take place at Bagdad to correct if necessary any errors committed.

M. Chevreau always maintained that he did not know why he had been 
arrested and transported to Bagdad. He made this allegation not only after his 
return to France, but, according to the declaration to Lance Corporal Pointer 
(British Answer, page 53), also during his transportation from Kazvin to Bagdad. 
He had also alleged this when he had spoken to Captain McKay in the camp of 
the Turkish prisoners at Bagdad. Of course, these allegations are not sufficient 
to prove that in reality he had not had the opportunity to become acquainted 
with the suspicions which were held against him and the facts with which he 
was charged. But neither has the contrary been proved, and as the British 
Government has been unable to produce the documents which alone could have 
thrown some light on this point, the possibility even that they might have 
neglected to inform M. Chevreau of the suspicions against him and the facts 
with which he was charged, constitutes an element of a nature to cause the Arbiter 
to hesitate to consider the interrogatory at Kazvin as satisfying the requirements 
for the investigation incumbent upon the British authorities.

All that we know of the result of the examination at Kazvin is that M. Chevreau 
was sent to Bagdad as an “undesirable”—a rather vague term which might include 
also cases in which there are only slight suspicions—and that, when they examined 
his case at Bagdad in December, 1918, they judged it necessary to seek supple
mentary information. The said examination seems, therefore, to have been of 
a summary character. In the opinion of the Arbiter, it was at Kazvin at least, 
if not at Enzeli, that the investigation of the suspicions which were held against 
M. Chevreau should have been made, and, as the state of the proofs does not 
enable us to state that an investigation presenting the required guarantees was 
held at Kazvin, the Arbiter finds that M. Chevreau’s deportation to Bagdad and 
his detention as a prisoner at that place for several months may give rise to a 
claim in international law.
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Is it the same with respect to the subsequent transfer of M. Chevreau to Port 

Said by way of Basra and Bombay? The British Government contests this 
because it was with M. Chevreau’s consent and even at his request that this 
transfer took place. The French Government is of the opposite opinion. It 
submits, among other things, that the arbitration agreement must be understood 
as having established the fact that M. Chevreau had been “deported” (deporU)— 
in the French meaning of the word—to India and to Egypt. A discussion followed 
concerning the meaning of the French word “deportation” and that of the English 
word “deportation”. It seems to result from this discussion that the last men
tioned word may be used in the significance of a mere transfer from one place to 
another without the obligatory or forced character which appears to be a neces
sary element in the meaning of the French word. The Arbiter considers, however, 
that he does not need to dwell upon the question as to what is the sense in which 
the words in question were used in the arbitration agreement. It is sufficient for 
him to state that M. Chevreau’s repatriation was not executed as a measure 
dependent only upon his will; it was only at Port Said that he was set free, or 
rather was taken in charge by the French authorities. There is nothing to show 
that he would have been permitted to remain in Mesopotamia or to take another 
route to return to France if he had so desired. And, according to the declaration 
of Sir Arnold Wilson (British Answer, page 61), he would not have been permitted 
either to return to Persia. But that does not imply that the fact that M. Chevreau 
himself asked to be repatriated to France is without important bearing on the 
question of the damages which should eventually be allowed.

Ill-treatment
alleged

Chevreau alleged that during his detention and deportation he was 
subjected to the following ill-treatment:

At the time of his arrest, at Enzeli, he was imprisoned in a guard room where 
he received no food until the third day and where he had to 
sleep on the floor, having no bed except for the clothing which 
he was wearing at the time of his arrest; 

he was also on other occasions left without food two, three and once even four 
days;

at Kermanshah he had to sleep on wet or damp ground;
between Kermanshah and Hamadan, not being able to get out of the automobile 

as quickly as one of his guards desired, the latter gave him a kick in the abdomen, 
of a nature, said M. Chevreau, to make him suffer perhaps his whole life, and a 
blow with the stock of a rifle in the jaw which broke seven or eight of his teeth;

in the hospital of the Turkish prisoners of war at Bagdad he was obliged to sleep 
on rotten mattresses with infected blankets, full of vermin, and which had been 
used by Turkish soldiers, some of them ill of dysentery, others affected with con
tagious diseases. These mattresses and blankets were never disinfected, but only 
dried in the sun, and they did not give him any sheets;

his left leg being atrophied so that he could not walk without an orthopaedic 
apparatus, they had in order to humiliate him removed his apparatus so that he 
could not walk about the interior of the camp as the other prisoners did;

one day, on December 11, 1918, when he complained to the head doctor of the 
hospital about the food which was almost unfit to eat and the small amount given 
him the doctor answered that the food he was receiving was good enough for any * 
Frenchman, more especially for him who got more than he deserved.

In his letter of September 23, 1919, answering the allegations made in the 
Foreign Office’s note of July 18, 1919, M. Chevreau formulated a few subsequent 
complaints regarding the treatment. He says in it, among other things, that he 
had several times tried to render his lot and that of the other prisoners easier by 
speaking to the captains who accompanied the convoys, but that they would
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never listen to him and that at Kermanshah, when he tried to set forth his com
plaints to the captain in command of the camp (September 17, 1918), the latter 
struck him a heavy blow on the back of his head which knocked him down.

He also alleges that at the hospital he had had two guards at his bedside up to 
the evening before the operation and that they were only sent away upon the 
order of the surgeon, Mr. Talbot, who had previously asked him whether he 
would try to escape.

As to the deprivation of his orthopaedic apparatus he adds that this apparatus, 
in spite of his requests and the insistence of the surgeon, was not returned to him 
until the day before the day when the French Mission, on the way to Bagdad, was 
to visit the camp (the camp hospital of the Turkish prisoners of war) where he 
was and from which they sent him away so that he could not call the attention of 
the French officers to the pitiable condition in which he was.

With reference to the poor food of which he complained, he also relates that an 
officer of the general staff had to intervene in this connection on December 10, 
with Dr. “MacReady”, hospital surgeon, who, he said, on December 8 had tried 
to make him swallow a glass of arsenic, . . . [337] and afterward with Colonel 
Whelan, chief surgeon of the hospitals at Bagdad, who, on the next day, December 
11, had expressed himself to M. Chevreau in the offensive language related in 
the letter of April 5.

After reviewing the evidence submitted by both Governments as 
to any ill-treatment, the Arbitrator said:338

337 “ It should be observed that the French Government, in its replication, 
declared that it did not wish to press this accusation and that, in general, it seems 
to have admitted that the allegations made in the letter of September 23 might be 
exaggerated.”

338 As to the evidence, the Arbitrator said:
Can the serious accusations thus formulated be admitted? The British 

Government denies them all as wholly unfounded. It did not confine 
itself to denying them, but it has also produced a large number of declar
ations which contradict M. Chevreau’s allegations on different points. 
The Arbiter will reproduce below the most important of these declarations. 
But first, he considers that he should determine that the burden of proof 
is on the French Government and that, in accordance with a principle 
adopted in analogous cases, M. Chevreau’s allegations in his letters of April 5 
and September 23, 1919, cannot be considered as sufficient proofs, if they 
are not supported by other evidence. It is true that it is difficult to under
stand how M. Chevreau could have been brought to make his accusations, 
if they did not contain some truth, and, on the other hand, it would have 
been difficult for M. Chevreau to prove the exactness of his allegations. 
But this consideration cannot, in the opinion of the Arbiter, take precedence 
over the one which requires that an accusation be proved, and that, failing 
sufficient proof, it be rejected rather than accepted. With regard especially 
to the value of allegations of a person who claims to have been the victim of 
ill-treatment, it is proper to add that if, according to the several legislations, 
the said person is permitted to present his own testimony as proof of the 
facts which he alleges, it is under the safeguards given by judicial procedure, 
safeguards which M. Chevreau’s letters do not offer.

With reference to the ill-treatment which M. Chevreau claims to have 
undergone at Enzeli, Mr. Lightfoot has declared that the “guard room”, 
where M. Chevreau was imprisoned was adjacent to headquarters where 
there was always an officer and that it was absolutely impossible for a man
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Under these conditions, the Arbiter considers that M. Chevreau’s accusations 

with respect to the manner in which he was treated during his detention and 
deportation are not sufficiently proved. At the most, one might ask whether

Footnote 338—Continued.
to have been left there three days without food; he would have been con
stantly under the eyes of Major Browne, a very scrupulous officer, and he 
would have had the same food as the British soldiers. The declaration of 
Major Browne, who, however, does not remember M. Chevreau, is sub
stantially in conformity with Mr. Lightfoot’s words.

With regard to the transportation of M. Chevreau to Bagdad, the British 
Government has been able to produce the declarations of two non-com
missioned officers, Lance-Corporal Pointer and Sergeant Harris. The 
former, whose declaration is of August 9, 1930, declares that he was ordered 
in August, 1918, to return from Kazvin to Hamadan with some prisoners. 
Among them was one man who spoke English perfectly. Mr. Pointer did 
not at that time know this prisoner’s name. But it was the same one 
represented in a photograph of “Professor Julien Chevreau” which they 
now show to him. This man, as far as Mr. Pointer remembers, was dressed 
in black and was “well groomed”. He wore a straw hat and had some 
packages with him. He seemed to be “quite happy ”. The trip from Kazvin 
to Hamadan took about fourteen hours. On the way Mr. Pointer had 
talked with this prisoner several times, who did not make any complaints 
and whose only remark of any importance was that he could not understand 
why he had been arrested. Upon the arrival of the transport at Hamadan 
the prisoners were turned over to “headquarters” and Mr. Pointer did not 
see them after their entrance into the “guard room”. He declares firmly 
that M. Chevreau suffered no ill-treatment during the trip from Kazvin 
to Hamadan. Mr. Pointer himself brought up the rear of the column and 
he saw nothing “untoward” happen to M. Chevreau.

Mr. Harris, whose declaration was made at New South Wales, August 27, 
1930, relates that he knew M. Chevreau who was placed in his charge as 
a prisoner at a place called Menjil, between Resht and Kazvin. It was 
at Hamadan that Mr. Harris became more intimately acquainted with 
M. Chevreau, the latter having been immediately placed in the “guard room” 
and under “close arrest” in the quarters of the American Mission. He 
was treated in accordance with “army orders” and was visited every day 
by an officer in the presence of Mr. Harris; he did not complain of having 
been ill-treated, but only of being kept a prisoner. Mr. Harris affirms 
that M. Chevreau was never brutally treated, either in the “guard room” 
or en route between Menjil and Hamadan. He seemed to Mr. Harris to 
be a “very refined type of a man” and was consequently treated with the 
privileges which this quality demanded. It was about a month that 
M. Chevreau remained under Mr. Harris’s guard. He left Hamadan in an 
automobile with the destination, the latter believes, of Bagdad.

On the rest of the trip from Hamadan by way of Kermanshah to Bagdad, 
the British Government has been unable to produce declarations contra
dicting the accusations formulated by M. Chevreau. On the other hand, 
the French Government has been unable to produce any document in 
support of these accusations, unless it is an affidavit, dated March 31, 1930, 
issued by one M. Desprez, Delegate-Administrator of “La Commerciale de 
France”, where M. Chevreau worked for a certain time after his return to 
France. M. Desprez says therein that M. Chevreau complained at different 
times of the ill-treatment which English soldiers had made him suffer during
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the very fact that at Bagdad M. Chevreau was interned for about two months 
with Turkish prisoners of war should not be sufficient to establish a liability in 
international law. In view of the fact, however, that the physical and moral

Footnote 338—Continued.
the war and that he carried a scar on his forehead caused, according to what 
he said, by a blow received during his captivity.

With respect to his treatment at Bagdad the British Government has pro
duced declarations from Lieutenant-Colonel (Medical Corps) J. F. Whelan, 
Chief Surgeon of Station Hospital, No. 23, at Bagdad (dated August 21, 
1930), from Captain Talbot, Surgeon of the same hospital (undated), from 
Mrs. Newcombe, a nurse in the same hospital, officers’ section (under date 
of September 20, 1930), from Sir Arnold Wilson, Civil Commissioner at 
Bagdad (undated), and from Captain McKay (September 24, 1930), as well 
as letters from Miss E. E. Burns, a nurse in the same hospital (of June 13, 
1930), from Miss M. G. Gilmore, head nurse in the same hospital (January 
20 and 24, 1930), from Lieutenant-Colonel J. F. Whelan (of September 23, 
1930), and from Dr. Mecredy (of August 27, 1930).

Mr. J. F. Whelan does not remember M. Chevreau; he has only a vague 
recollection of having heard that name. He declares he is sure that if such 
things as are alleged by the latter had been brought to his knowledge, he 
would remember them. He denies having placed guards about M. Chev
reau’s bed or having refused to hear a complaint from the latter. He treats 
as ridiculous the accusation made against Dr. Mecredy of having tried to 
poison him and declares he is sure that, during the stay at the hospital under 
his command, M. Chevreau was treated with kindness and sympathy, and 
received the best of care. In his letter he adds that there never were guards 
in the officers’ section (where, according to Mrs. Newcombe’s declaration, 
M. Chevreau was treated), except unarmed Indian soldiers employed in 
carrying the sick and their belongings. The only guards employed in the 
hospital were in a separate section, intended for Turkish prisoners of war, 
which was at a distance of about two hundred yards from the officers’ section.

Mr. Talbot kept a register of the operations performed by him at the 
hospital in 1918, and has found that on October 21 he had operated on 
M. Chevreau for “ligature and removal of hemorrhoids”. If the latter had 
an orthopaedic apparatus, this apparatus would have had to be removed 
for the operation. He declares that he is sure that if M. Chevreau had 
complained to him of having been deprived of his apparatus, he would have 
remembered it. The fact that he did not remember M. Chevreau excepu 
with the aid of the register shows that the latter’s case presented no extra
ordinary feature and that he did not complain of injuries or ill-treatment 
while he was under Mr. Talbot’s charge. Mr. Talbot also treats the accusa
tion against Dr. Mecredy as ridiculous and he praises highly the devoted 
services of the nurses.

Mrs. Newcombe [n6e Nash (“Sister Nash”)] recalls M. Chevreau as a 
patient who had been treated in the section of the hospital used for officers. 
She believes that she remembers that he was admitted there suffering from 
sciatica. She believes also that he was operated on by Mr. Talbot. She 
does not remember M. Chevreau’s having complained of the treatment. He 
received the same food and the same care as the officers. He was, during 
the time he remained at the hospital, under the surveillance of a guard 
stationed outside one of the doors of the room and she remembers that 
M. Chevreau often went out by another door so that it was necessary to 
send the guard to call him back. So far as she remembers, M. Chevreau
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sufferings that the long stay under the conditions which prevailed there may 
have caused M. Chevreau, should be taken into consideration in the calculation 
of the damages which, according to the preceding, can be claimed, the Arbiter 
does not consider it necessary to decide this question.

Footnote 338—Continued.
was never without his apparatus, although it is possible that the apparatus 
was removed at the time of the operation.

Mr. Mecredy, in his letter, declares that he was not in charge of the section 
of the British base hospital at Bagdad used for officers and that he does not 
remember having treated a Frenchman in December 1918. He was at that 
time an X-ray specialist and so far as he can recall, “was still looking after” 
the section of the tent hospital used for Turkish prisoners of war, of whom 
1300 passed through his hands in the course of the weeks following the last 
action against the Turks. He denies as ridiculous and without foundation 
the accusation of having tried to poison M. Chevreau.

The nurses, Miss Burns and Miss Gilmore, do not recall M. Chevreau, 
but have nothing but praise for Drs. Whelan and Talbot.

As to Sir Arnold Wilson and Captain McKay, they do not recall 
M. Chevreau’s having complained of ill-treatment. If, as Sir Arnold Wilson 
says (Annex *to the British Answer, page 61), a serious complaint had been 
made by a prisoner against the conduct of a British officer or soldier, he 
would have had cognizance of it and an inquiry would have been made by 
him or at his order. It does not appear either that M. Chevreau complained 
of ill-treatment at the time of his interrogatory at Port Said, where, how
ever, he seems to have alleged that several personal belongings had been 
taken from him. On the contrary, Colonel Sciard, in his declaration of 
June 1, 1930, said that he recalled that, at the time of his interview with 
M. Chevreau, the latter complained of the way he had been treated. But 
Mr. Sciard says that he is not in a position, after so long a time, to reproduce 
the exact grievances then uttered by M. Chevreau.

The declarations of Lieutenant Colonel Whelan, of Captain Talbot and 
Mrs. Newcombe, refer to M. Chevreau’s treatment in the section of the mili
tary hospital used for English officers, while M. Chevreau’s complaints 
concerned, at least partly, his treatment in another section of the hospital 
used for Turkish prisoners of war.

It seems certain also that M. Chevreau, after the operation which he had 
undergone on October 21, was transferred to this latter section.

In the interrogatory at Port Said M. Chevreau indicated that this transfer 
took place November 7 and that later he was transferred to the camp of 
“Hamidieh” [“Hinaidi”]. According to Major R. S. Duncan’s letter he 
was still in the hospital on December 12, while the parties have agreed that 
M. Chevreau at the beginning of December was in the camp for Turkish 
prisoners at Bagdad. That is perhaps an error, but it matters little, the 
essential thing is that M. Chevreau was interned with the Turkish prisoners 
rather a long time and it was not until a few days after January 11, 1919, 
that he was able to leave the Turkish prisoners’ camp at Hinaidi to be 
repatriated to France.

On the British side no information has been furnished on the conditions 
which existed, either in the section of the hospital used for Turkish prisoners, 
or in the camp of the said prisoners at Hinaidi. It seems, however, a war
rantable presumption that said conditions were not good and that a pro
longed stay under these conditions was very hard for a European who, like 
M. Chevreau, belonged to the educated classes. Colonel Sciard gives the 
following description of the impression left on him by M. Chevreau: “His
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In conclusion the Arbitrator held that:
On the first question submitted for arbitration [whether the arrest and detention 

in Persia of Chevreau, and his subsequent deportation to India and Egypt gave 
rise to a claim in international law] the Arbiter has therefore arrived at the 
following results:

M. Chevreau’s arrest was not arbitrary; it was justified under the circumstances 
in which it was made, but the verification of the suspicions which were held 

against him should have taken place not later than at Kazvin; 
Findings a serious investigation at that time and at that place would

have shown, in the Arbiter’s opinion, that the suspicions 
were not sufficiently well founded to justify a continuation of M. Chevreau’s 
detention or his deportation. A claim on this account will therefore be justified. 
But the Arbiter does not find that it has been sufficiently proved that M. Chev
reau, during the transportation or during his detention, was the victim of ill- 
treatment justifying a claim in international law.

The Arbiter believes he should add that if, in this part of the decision, he has 
seen fit to treat not merely of M. Chevreau’s detention “in Persia in 1918”, as 
the compromis states, but also of his detention at Bagdad from September 1918 
until the day in January, 1919, when he left that place, the reason is that neither 
of the parties has shown that the arbitration agreement limited the Arbiter’s task 
in such a way as to exclude therefrom this last part of M. Chevreau’s detention. 
On the contrary, they discussed both the circumstances in which the latter was 
detained at Bagdad and those which relate to the treatment of which he was the 
subject in Persia. The Arbiter has therefore deemed that the intention of the

Footnote 338—Continued.
attitude was that of a discouraged man and his physical appearance wretched. 
He was dirty, almost ragged, dressed in a once-white coarse woolen cloak, a 
sort of burnous of native manufacture, one leg was supported by an ortho
paedic apparatus and he limped. He was covered with dust like a man 
who has just completed a long journey.” “I thought,” he said, “in view of 
the fact that he expressed himself correctly, that I was in the presence of a 
sort of outcast (d6class6)f of a social wreck, of a vagabond treated without 
respect by the military authorities and whom they were getting rid of by 
the most expeditious means.” And to sum up his impression of the manner 
in which M. Chevreau had been treated, he adds that it “was such as would 
be suitable to a vagrant, whose manner of life was such as to render him 
undesirable at the front of an army in the field; if this man had any known 
means of existence, if he enjoyed an honorable reputation with our diplo
matic representatives, if there were against him only non-specific suspicions, 
there is no doubt that he was treated without the respect and consideration 
which his situation demanded.”

If this description is compared with that given by the non-commissioned 
officers Pointer and Harris concerning M. Chevreau’s appearance at the time he 
was taken to Hamadan, the contrast is great. However, the description given 
by Mr. Sciard is not corroborated by Captain McKay’s description. Accord
ing to the latter, M. Chevreau was a man of a certain fleshiness (“a thick 
set fellow”), in good health, so far as Mr. McKay could judge, and by no 
means “a skeleton”. His clothing, it is true, was in bad condition but he 
was in that respect in the same condition as hundreds of other refugees 
coming from the Caspian Sea region and who were seen in the zone of mili
tary operation. The bad condition of M. Chevreau’s clothing and the fact 
that he had to be admitted to the hospital immediately after his arrival at 
Bagdad may also, at least to a certain extent, be explained as due to the 
fatigue resulting from the long trip from Enzeli to Bagdad over bad roads 
and in a dangerous climate. It is not necessary that ill-treatment should 
have been added thereto.
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Parties was to submit to him for examination the questions relating to 
M. Chevreau’s detention without excluding those which refer to the period in 
which the detention took place outside of Persia, and that consequently it is the 
result of a material error that, in the compromise the Parties expressed themselves 
in terms which, taken literally, seem to limit the Arbiter’s examination to that 
period only when M. Chevreau was detained in Persia. Indeed, one cannot see 
the reasons which might have been the motive of such limitation.

With respect to the question of the amount of indemnity to be 
allowed for the wrongful arrest, detention, and depor
tation, the Arbitrator said:Damages

Having seen the result arrived at by the Arbiter, relative to the first of the two 
questions submitted to him for arbitration, we must now examine the latter of 
these questions [whether, in the event of an international claim existing, the 
arrest, detention and deportation caused “moral or material damage” to Chev
reau, and, if so, what the amount of compensation to be paid by the British 
Government should be].

There seems to be no doubt that M. Chevreau’s detention and deportation, 
to the extent that the Arbiter has recognized that the said acts form the basis 
of a claim in international law, caused M. Chevreau damage, not only of a moral 
nature but also material damage; among other things, the said acts rendered it 
impossible for him to continue or resume his activities as a teacher of languages 
in Persia.

The Arbiter will review, if necessary, the extent of such damages in connection 
with the question of the indemnity which must be allowed on this head.

It appears from the conclusions formulated in the name of the French Govern
ment, that that Government asks that the indemnity which 

Amount claimed the British Government must pay to the French Government 
for the account of Madame Chevreau be fixed at 8680 £. 

This sum includes, according to the French Government,
4240 £ for arrest and detention,
2220 £ for ill-treatment during detention,
2220 £ for loss of property in Persia 
8680 £ .

Period to be 
compensated

The first of the said sums is calculated at the rate of 20 £ a day from August 8, 
the date of M. Chevreau’s arrest, to March 7, the date on which he was handed 
over to the French authorities at Port Said, or 212 days.

For its part, the British Government, while making reservations as to the 
rate, maintained that, even in case indemnity should be due 
for the arrest and detention of M. Chevreau, such indemnity 
should not be calculated for the full period indicated by the 

French Government. According to the British Government, there must be 
deducted, on the one hand, the days when M. Chevreau was in the hospital at 
Bagdad and, on the other hand, the period during which the negotiations and 
arrangements concerning his repatriation were being carried on, and finally the 
period during which M. Chevreau was en route from Bagdad to Port Said. In 
this way the British Government comes to the conclusion that the only period 
which can be taken into consideration should be that included between August 8 
and September 24th, 1918.
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So far as the rate to be applied is concerned, the French Government submitted 
that Mr. Plumley, the Umpire for the claims against Venezuela, by virtue of an 

agreement with Great Britain concluded in 1903, had been 
Rate per day led to examine the practice relative to the amount of the 

indemnities granted in case of claims for arrest and detention; 
he had found that, in sixteen prior cases, mostly going back to the War of Seces
sion, the average indemnity granted had been $161 per day. His conclusion 
was that a sum not exceeding $100 per day was not an excessive indemnity; it 
rather approached the minimum which should be allowed when the complainant 
had not been guilty of any reprehensible act against the defendant State. 
This rate of $100 per day had been adopted in America in other cases also; in 
one case, decided in 1926, it had even been increased by fifty percent in order to 
take account of the depreciation of the money.

On this subject the Arbiter observes that the computation of the damages 
according to a certain rate per day is only a practical means to avoid falling into 
M . arbitrariness. As a general principle, it is a question of
byeArbitrator & determining, while taking account of the individual circum

stances of each case, the lump sum which would equitably 
compensate the moral or material injury suffered.

It would be disregarding this principle to try to determine the indemnity to be 
allowed by calculating simply the number of days that are taken into considera
tion and by applying thereto a rate which may have been considered as equitable 
under the conditions which prevailed in America. This rate is, in the Arbiter’s 
opinion, too high under the conditions which prevailed in Europe and in Persia 

at the period to which the present case relates. We must also 
take into consideration the situation of M. Chevreau, who at 
Enzeli, according to M. Hunin, “earned his living with difficulty 

by giving foreign language lessons”. Also M. Chevreau himself, in his letter of 
April 19, 1920, estimated only at 40,000 francs the indemnity which would be due 
him for “pecuniary loss” caused during his captivity, as well as “interest-damages 
for internment and physical and moral sufferings resulting from such intern
ment”.

On the other hand, respecting the period which should be taken into account 
in the estimation of the indemnity, the Arbiter does not think it just to exclude 
the weeks which M. Chevreau passed in the hospital at Bagdad. The care which 
he received during that time may have rendered his captivity less painful for 
him, but he was still a prisoner.

The Arbiter considers, likewise, that it would be unjust not to take into ac
count the period during which the negotiations concerning M. Chevreau’s repa
triation and the preparations for such repatriation were being carried on. During 
this period, which lasted until his departure from Bagdad January 16, 1919, 
M. Chevreau was still kept a prisoner, either at the Turkish prisoners’ hospital 
or in the said prisoners’ internment camp. His desire to be repatriated to France 
was not granted until after they had obtained the assent of the Minister of France 
at Teheran.

With reference to the time during which M. Chevreau was on the way from 
Bagdad to Port Said, namely, from January 16 to March 7, 1919, there may be 
some doubt. It is true that he was not yet free until the arrival at Port Said. 
But we must also consider that he was then, in accordance with his desire, on the 
return trip to his country and that the conditions on this trip must be presumed 
to have been appreciably better than the conditions to which M. Chevreau was 
subject during his detention in Mesopotamia.

Factors con
sidered
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Ill-treatment

Loss of property

Finally, in fixing the indemnity, the Arbiter had also to take into account 
. + that M. Chevreau’s provisional arrest was admitted to have

jratified 81X68^u been justified, and that it is only from the time of his departure
from Kazvin that the detention is considered as forming the 

basis for a claim for damages; as a result, there is a reduction of four or five days.
Everything considered, the Arbiter has arrived at the result that a sum of 

. 2,000£ will constitute an equitable indemnity, disregarding
nity1 6 m em" <luestion as to whether it is proper to add a supplementary 

indemnity for loss of property in Persia, which question will 
be examined later on.

As to the indemnity which the French Government claimed for ill-treatment 
during the detention, the Arbiter considers that he need not concern himself 

with it, as no ill-treatment justifying a claim in international 
law has been proved. The more or less rigorous conditions 

of the detention have been taken into consideration in fixing the indemnity for 
the detention and deportation.

However, it is proper to add that the Arbiter does not find that it has been 
sufficiently proved that the British authorities are responsible for the malady 
for which M. Chevreau was treated after his return to France, and which is 
alleged to have prevented him from working for a long time.

The Arbiter passes, therefore, to the question as to whether it is proper to 
allow an indemnity for loss of property in Persia, as is re
quested by the French Government.

Apparently it is a question principally of money, watches and jewels, clothing, 
books and other articles which, according to M. Chevreau, were in his lodging 
at Enzeli at the time of his arrest, but which were not found when on December 
24, 1918, an inventory was taken by M. Hunin in the presence of two English 
officers and M. Malr6chauff6, Collector of Customs. After his return to France, 
in letters dated May 30, 1919, and April 19, 1920, M. Chevreau furnished a list 
of goods which he claims to have had at Enzeli at the time of his arrest, including 
therein articles the presence of which was noted in the inventory and a sum of 
money which he says he had on his person. The value of the goods is indicated 
in Russian rubles (“of Nicolas”) in the list which includes: Russian bank notes 
and Persian tomans: 41,528 rubles, of which 5,778 rubles were in his pocket; 
Russian securities (titles): 23,500 rubles; Persian gold watches, tie pins, rings, 
bracelets, necklaces and other ladies’ jewelry, value 18,155 rubles; 1 violin, 
value 12,000 rubles; furniture and articles of personal use, value 6,670 rubles; 
clothing and linen, value 5,147 rubles; books, mostly dictionaries and grammars, 
value 1,134 rubles.

The total value, therefore, would be 108,134 Russian rubles which, according 
to M. Chevreau’s calculation, would represent: 281,148.40 French francs.

With the exception of the books and notebooks, 54 in number, the clothing 
and effects which had been found at the time the inventory was taken, were, with 
M. Chevreau’s authorization, sold at auction in June, 1919, and the net proceeds, 
or 183.65 Persian krans, or 202.82 francs, were sent to the French Government 
for forwarding to M. Chevreau. The books and notebooks were, at the request 
of the Consul of France at Resht and during his absence, sent to the representative 
of the French Consulate, who was at that time Mr. Oakshott, the Consul of 
Great Britain. A letter from Mr. Eldred to the Minister of Great Britain at 
Teheran, dated July 11, 1919, confirms the fact that the books were then in the 
British Vice Consulate. Their subsequent fate is unknown, but the French 
Government affirms that they were not transmitted to it.

The French Government considers, on the one hand, that the British Govern
ment should be held responsible for the loss of the securities and articles enumer
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ated on M. Chevreau’s list, and which were not found in the inventory of Decem
ber 24; on the other hand, it considers that an indemnity is due for the loss of 
the books and notebooks which were sent to the Vice Consul of Great Britain in 
his capacity as Manager of the French Consulate. It has likewise alleged that 
M. Chevreau suffered loss because of the sale of the other articles because these 
articles had a utility value for him greatly in excess of the proceeds of the sale 
and it considers that an indemnity is likewise due on that account.

Neither of the two last claims can be maintained, the one because the British 
Government cannot be held responsible for a negligence of which its Consul, 

in his capacity as representative of the consulate of another 
rathCTthaii power, may have been guilty; the other because, as a general
intrinsic value principle, no account is taken of intrinsic value, but only

market value.
There remains the first claim which is the only important one.
The argument on which the French Government rests is the following:
The British authorities having, through M. Chevreau’s arrest, rendered it 

impossible for him to take care of the goods which were in his house at the time 
of his arrest, rendered themselves responsible for the safe-keeping of said goods. 
Now, they did not do what is proper for them to have done for that purpose. 
On the one hand, they should have taken an inventory without delay and in 
M. Chevreau’s presence. On the contrary, no inventory was drawn up until 
December 24, 1918, that is, four months after the arrest. On the other hand, 
they did not take the requisite measures to prevent unauthorized persons from 
obtaining access to M. Chevreau’s room. When the inventory was taken, the 
room was closed only by a chain to which the English officers who had taken part 
in the said inventory had the key, and it was noted that two small windows 
facing the house next door were not perfectly closed so that thieves could have 
entered.

In connection with this argument, it is proper to observe first of all that, in 
the Arbiter’s opinion, it is doubtful whether the mere fact of M. Chevreau’s 

arrest is sufficient to impose on the British authorities the 
Whether duty to duty of taking an inventory without delay of the property 
preserve property in question and of seeing to the safe-keeping of said property.

It is first of all the duty of the person arrested to see to the 
preservation of his property. And the measures to be employed for that purpose 
will depend upon circumstances.

As the British Government has not contested that it was its duty to take 
appropriate measures to assure the safe-keeping of the property which was in 
M. Chevreau’s room at Enzeli, there is no need to pursue further the question of 
its responsibility. It suffices to note that if the British Government alleged that 
the officers who conducted the search in M. Chevreau’s room had affixed seals 
which were found intact at the time of the inventory, this allegation is contradicted 
by the inventory itself. Also, Mr. Lightfoot, in his testimony, did not allege that 
seals had been affixed. He says only that the door of the room “ would have 
been nailed up”, adding that it would not have been difficult to open it.

As an offset (en revanche), the British Government energetically contests the 
statement that the money, the Russian securities, the watches and jewels, the 
clothing and other objects appearing on M. Chevreau’s list really were in his 
room at the time of his arrest. It considers it unlikely that M. Chevreau pos
sessed all that property and it has called attention to several circumstances which, 
it says, prevent M. Chevreau’s list from receiving credence.

In this connection, it is proper to note first of all that M. Chevreau’s allega
tion is contradicted by the officers who searched his room, Captains Lightfoot 
and Keighley. Mr. Keighley says in his testimony that the value of the room’s 
contents was practically nothing. As to Mr. Lightfoot, he says that his impres
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sion was that M. Chevreau was a very poor man who possessed nothing valuable 
and that, as he remembers, there was no article of value in his room. As a 
witness, Mr. Lightfoot added that the room was that of a Persian peasant. 
There was nothing in it of any importance, “just the necessaries of life”. They 
made a very complete search and saw nothing in the nature of a “safe”. They 
did find a trunk there, but this contained only “a few articles of clothing, very 
few”, and these were articles of very small value. Being asked whether there 
was an overcoat, Mr. Lightfoot answered in the negative.

It seems, too, that M. Chevreau’s allegations varied considerably.
In a telegram sent in December, 1918, to the Consul of France at Resht by 

Colonel C. R. Sciard, the latter informs the Consul that M. Chevreau said “that 
he had been unable to liquidate his furniture and goods and carry money amount
ing to 5,600 paper rubles and 96 tomans in specie.” He requests him to let him 
know whether he can hope to regain possession thereof. The amount here indi
cated is therefore much less than that which appears on M. Chevreau’s list, 
namely 41,528 rubles in Russian bank notes and Persian tomans, of which 5,778 
were on his person. And in the interrogatory made at Port Said it is not men
tioned that M. Chevreau has lost any money. It is said therein that many 
personal belongings had been taken from him and that the list of the said belong
ings is found in his notebook.

This travel notebook was produced at the request of the Arbiter, but the 
leaves which presumably contained this list had been torn out and destroyed by 
M. Chevreau after his return to France. Instead of these leaves we find a list 
corresponding to the one he presented with the letter of April 19, 1920, and 
which is alleged to be a copy of the one which was on the leaves which have 
been destroyed, as to which, of course, we have no guarantee.

On the other hand, in the interrogatory we find the following note: “In the 
papers transmitted by the English authorities, and belonging to M. Chevreau, 
are: one Armenian check for 4,000 rubles (the ruble is 2 francs 60 centimes); a 
French savings bank book, a Russian savings bank book showing 1,000 rubles 
and a Russian bank note for 3 rubles and various unimportant papers.”

Aside from this passage, we do not find, either in the telegram or in the inter
rogatory, any mention of securities (valeurs) or watches and jewelry. It is, 
moreover, surprising that in a telegram of December 28 addressed to the Consul 
of France at Resht by Colonel Sciard and according to which M. Chevreau 
“asks for a sale of furniture, except a violin which would be provisionally kept 
by you with the money”, no mention is made either of securities or of watches 
and jewelry.

In these circumstances, the Arbiter considers that M. Chevreau’s claim for 
loss of property in Persia cannot be given consideration with 
one possible exception. The burden of proof is on the French 

Government and M. Chevreau’s allegations cannot be accepted as sufficient 
proof.

The exception which the Arbiter thinks can be admitted concerns the violin. 
The telegram which has just been cited and the fact that, among the articles 
whose presence was noted in the inventory, an empty violin case was found seem 
sufficiently to attest that M. Chevreau did, indeed, own a violin. Furthermore, 
the accountant of the customs house at Enzeli relates, in a letter dated November 
23, 1923, that an Armenian who was employed by the English became the pos
sessor of M. Chevreau’s violin. There is, therefore, reason to believe that this 

violin was really stolen. M. Chevreau on his list indicated 
12,000 rubles as the value of the violin, which seems to be 
much too high. In the absence of any other information con

cerning this value the Arbiter considers that an additional indemnity of 100 £ for 
the loss of the violin may be considered as adequate.

Burden of proof

No proof of 
value
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As it seems probable that M. Chevreau had in his lodging more clothing than 
appears on the inventory, the Arbiter has also considered the possibility of 
allowing an indemnity for loss of clothing. But he has been obliged to forego 
that because of want of information permitting him to calculate an indemnity on 
this ground.

Finally, the Arbiter observes that the French Government did not ask him to 
award interest for the sum which the British Government is to pay to the French 

Government for the account of Madame Chevreau. Under 
these circumstances the Arbiter concludes that he should not 
award interest. But, in fixing the said indemnity at 2000 £ 

plus 100 £ for the loss of the violin, the Arbiter took account of the fact that 
twelve years have elapsed since the events in question.

Interest not 
claimed

A casual reading of the decision might indicate that in arriving at 
the amount of indemnity to be allowed, the Arbitrator, who declined 
to consider the precise length of the period of wrongful detention 
without trial as the exclusive basis for his estimation of the damages 
awarded, had refused to follow the decision of Umpire Plumley in 
the Topaze case, referred to in the decision, when that decision 
seemed in point. It is apparent, however, that the Topaze case was 
not in point. The decision in that case was concerned with “day” 
cases. In the main, the instant case was decided, as is practically 
every case of detention for a month and a half or more, i. e. not by 
measuring the amount of the indemnity by a per-diem allowance, as 
in cases of detention for less than a month. The Arbitrator’s expla
nation of why he rejected the per-diem method of calculation would 
seem to suggest that he did not fully appreciate why the Topaze 
case was not analogous. If, instead of the Topaze case, a case had 
been suggested to him as a precedent wherein the amount adopted 
was, let us say, $1,000 an hour, he would have had no difficulty in 
noting that such a method of computing the indemnity was inappli
cable to the instant case where the detention was for a period of five 
or six months. So far as concerns the procedure followed in the 
measurement of damages for the period of wrongful detention with
out trial, there is nothing particularly unusual in the decision. It 
will be noted that the amount of the damages allowed for the 
claimant’s deportation was seemingly measured solely by the extent 
of the wrong involved in the detention without trial or hearing and 
by the value of a small amount of personal property lost rather than 
by the wrongful deportation, as such, except as it interfered with 
Chevreau’s activities as a teacher, which were mentioned. As a 
matter of fact the French Government made no request for indemnity 
for the deportation itself apart from the “arrest and detention”, 
“ill-treatment”, and “loss of property”. The idea of the extent of the 
actual loss occasioned by the continued wrongful detention without 
trial, as distinguished from the wrongful detention itself, was not con
sidered. The loss of the violin was the only actual loss incidental
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to the arrest, detention, and deportation which was established. In 
view of the latter consideration, it may have been less difficult to 
decide the case by reference to a “global sum” for the wrongful deten
tion without trial than by a more specific reference to indemnity for 
the losses of the individual.

Expulsion Contrary to Treaty Rights

Expulsion in 
violation of 
treaty; injury to 
health; business 
losses

On the evening of July 1, 1826 Orazio de Attellis, Marquis of Sant- 
angelo, a native Italian subject, who had declared his intention to 
become a citizen of the United States and who was then in Mexico, 
was informed that he must leave that Republic within twenty-four 
hours, that he was to be sent under escort to Veracruz (where yellow 
fever was raging), and that he could not have a copy of the Order 
of Banishment. Nothing was alleged against him other than that 
he was a “suspected person.” It appeared later that he was sus
pected of nothing but, instead, had merely displeased one or more 
influential Mexicans who differed from him in their views on political 
questions.339

Thereafter, in 1833, he returned to Mexico, after first having ascer
tained that his return would not only be permitted but would be agree
able to the authorities of Mexico, for the alleged purpose of presenting 

a claim for the first order of expulsion and establish
ing a lyceum for the education of Mexican youth. 
Apparently he was “eminently successful” in his 
work in the school. He also began the publication 
of a Literary and Scientific Journal, which was read 

extensively. On June 24, 1835, under a decree of the Mexican Con
gress of February 22, 1832 conferring extraordinary powers on the 
President of the Republic, the latter ordered that Santangelo be 
again expelled from the Republic. Santangelo was ordered to pro
ceed “within the third day to Vera Cruz, where he shall embark for 
foreign parts”, and was told that the “necessary force to have him 
escorted to the port, will be furnished by the Commandancy”. The 
order stated that Santangelo had “occupied himself again in the 
publication of a periodical in which some productions appear, which 
tend to ridicule the nation, and to plunge it into anarchy”.

When a claim was presented on his behalf to the United States- 
Mexican Commission under the convention of April 11, 1839, the 
American Commissioners contended that the expulsion was without 
cause and had been inspired by the same kind of personal enmities 
that occasioned his expulsion in 1826; that it was in violation of the 
rights guaranteed to inhabitants of that Republic by the Constitu

339 Commission established pursuant to the convention of April 11, 1839, ms. 
Department of State.
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tion; and that it infringed article XIV of the treaty of April 5, 1831, 
between the United States and Mexico, which guaranteed to the 
citizens of each country while within the jurisdiction of the other 
“special protection” to their “persons and property”, “leaving open 
and free to them the tribunals of justice.” 340

340 Several other instances of deportation or exclusion involving treaty rights 
may also be referred to at this point.

In 1866 George W. Lake, a citizen of the United States, residing at Nagasaki, 
Japan, leased from the Japanese Government three lots located at that place on 
which he constructed buildings and installed machinery for use in conducting a 
ship-building and rice-milling business. In 1871 Lake was ordered deported 
from Japan. In 1894 he was “for the second time convicted of an offense against 
the Japanese law, [and] was deported by the Japanese authorities in pursuance 
of the treaty in force between the United States and Japan of July 29, 1858”. 
Article VII of that treaty contained the provision that—

Americans who have been convicted of felony, or twice convicted of misde
meanours, shall not go more than (1) one Japanese ri inland from the places 
of their respective residences; and all persons so convicted shall lose their 
right of permanent residence in Japan, and the Japanese authorities may 
require them to leave the country.

A reasonable time shall be allowed to all such persons to settle their 
affairs, and the American consular authority shall, after an examination into 
the circumstances of each case, determine the time to be allowed, but such 
time shall not in any case exceed one year, to be calculated from the time 
the person shall be free to attend to his affairs. [I Malloy 1000, 1004.J

Lake died in Korea in 1896. Considerable difficulty arose in connection with 
the alleged confiscation of his property by the Japanese authorities when the 
rents and taxes that became due were unpaid. It was asserted by the heirs of 
Lake that the rents and taxes were tendered to the Japanese authorities but were 
refused. Although considerable correspondence ensued with reference to the 
property, no complaint was ever made that the second order of expulsion was 
wrongful. (MS. Department of State, numerical file no. 3142; ibid, file no. 494. 
11L14, Secretary of State Fish to Minister De Long, September 10, 1870, ibid. 
I Instructions, Japan, 354, no 31. See also, Edward Strobel, Third Assistant 
Secretary of State, to William Abercrombie, Consul at Nagasaki, February 16, 
1894, ibid. 144 Instructions, Consuls, 388, no. 25.)

Mr. A. Dudley Mann, an American citizen, complained to the Department of 
State, on September 2,1852, that the Russian Legation in Paris had, in July 1852, 
refused to visa his passport in violation of article I of the convention of December 
18, 1832 and requested the Government of the United States to demand from 
the Emperor of Russia an indemnity of not less than $100,000 as compensation 
for the injury which his interests had suffered by such refusal. In reply, on 
December 13, 1852, Secretary of State Everett, stated with reference to the 
claim for damages for the alleged violation of this Treaty of Commerce and 
Navigation, that:

Strictly taken, the treaty is one of commerce and navigation, and the right 
of sojourn and residence must be understood to have reference to those 
objects. It would accordingly strengthen your case, in any complaint to 
be made to the Russian Government, by the direction of the President, that 
it should be stated that you were desirous to sojourn and reside in Russia, 
for the objects contemplated by the treaty. No stipulation is made for any 
other privilege; although it might fairly be expected of the Russian Gov-
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The American Commissioners said:
As to the charge that in 1835, he had published some papers tending to ridicule 

the nation, and to bring it into anarchy, a Jury ought to have been summoned 
to pass upon him. This was not done. President Santa Anna did not extend 
to Mr. Santangelo the legal and consiiiutional investigations by the Jury, and by 
the Supreme Council, which are guaranteed by the express laws of the Republic. 
Mr. Santangelo has produced to the Board all that he ever wrote, or published, 
in Mexico, and our Colleagues have not pointed out to us a single publication,

Footnote 340—Continued.
ernment to grant to the citizens of the United States that free entrance into 
the country which the citizens and subjects of the civilized States usually 
enjoy in each other’s territories by the courtesy of nations. Whether a 
neglect of what the courtesy of nations requires in this respect creates a 
valid claim for damages would depend upon circumstances with respect to 
which your letter affords no information.

You were informed, as you observe, at the Russian legation that the rule 
under which they declined to countersign your passport had been established 
at St. Petersburgh in the Autumn of 1848; that it extended to all foreign 
States; that France had protested against it at the time, but that Russia 
replied “she could well afford to deprive herself of the benefit which she 
derived from the entrance of French citizens into her dominions.”

It may be inferred from these facts that the rule was adopted in reference 
to the disturbed state of Europe in the year 1848, and from the supposed 
necessity of protecting Russia, against the dangers, which, at that time, 
threatened almost all the Continental Governments. Its extension to all 
foreigners prevents its being regarded as an infringement of the privileges 
of American citizens, as such. The President is far from admitting that 
there are no limits to the measures to be adopted by foreign governments, 
towards citizens of the United States, from a motive of this kind; but he 
thinks it would not be safe to deny to those governments the right of judging 
for themselves, in the first instance which course of policy in this respect is 
required by the great law of self preservation. What we deny to other 
powers we must disclaim for ourselves; and this government could never 
give up the right of excluding foreigners whose presence they might deem a 
source of danger to the United States.

As you had no despatches for Russia, the President entirely approves 
your conduct in not claiming any favor as a bearer of despatches, although 
you were in possession of a passport in that capacity. Some looseness of 
practice has crept in, with reference to passports of this kind, of an injurious 
tendency. Originally given to those actually charged with despatches, they 
have been retained for ordinary use after the despatches have been delivered 
at their destination. This circumstance has sometimes given an unreal 
character to these passports which tends to impair their value, in the hands 
of those entitled to them, besides being objectionable in other respects.

You will infer from the tenor of this letter that the President, as at present 
advised, is not prepared to institute so grave a proceeding as that which 
you expect from him. He does not however, wish to preclude you from 
such additional statements and explanations, as may further elucidate the 
case, and show, by a more precise account of the losses incurred by you, and 
the object of your proposed visit to Russia, that you have a well founded 
claim for heavy damages for infraction of the treaty between the two 
governments.

[Secretary of State Everett to Mr. Mann, December 13, 1852, ibid. 41 
Domestic Letters 138, 139-141.]
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that either “ridicules” the nation or which has a tendency to “involve it in 
anarchy”.

Even if Santangelo had been an anarchist, and had abused the privilege of 
the press, he should have been first judicially tried according to the laws, and 
then timely banished, with as little peril of life and health and property as pos
sible; and to this full extent go the laws of Nature and of Nations, the Mexican 
laws, the Treaty with the U. States.

The American Commissioners also said:
. . . The case of Santangelo, is different from most others which have come 

before this Board; the wrongs complained of are not the acts of subordinate 
functionaries, but of the very highest officers of the Government; they may be 
said to have been the direct acts of the Government itself. The undersigned, 
while they have characterized those acts by their views of truth and justice, 
have not been unmindful of the respect due to a Government and Country at 
peace with us, altho’ it is difficult to speak of such subjects without incidentally, 
but unavoidably, impugning the national honor, when its highest authorities 
have been guilty of injurious invasions of the rights of American Citizens, who 
appear as Claimants at this Board.

Santangelo claimed $398,348.77 in damages. The American Com
missioners would have awarded $24,592.50 for the first expulsion 
which occurred at a time when Santangelo was not a citizen of the 
United States, although he had made a declaration of intention to 
become one, but the Umpire, Baron Roenne, disallowed the claim. 
The claimant was naturalized in 1829, and for the second expulsion, 
for which the American Commissioners urged an award of $54,588, 
the Umpire allowed $50,000.341

Under the Treaty of Guadalupe Hidalgo, concluded on February 
2, 1848, the United States assumed the unliquidated obligations of 
Mexico toward American nationals to the extent of three and a quarter 
millions of dollars 342 and established a domestic Board of Commission
ers pursuant to the act of Congress of March 3, 1849.343 The claim of 
Santangelo on account of the first expulsion from Mexico was sub
mitted to these Commissioners by Santangelo^ widow, Mary Santan
gelo. In disallowing the claim, the Commissioners, Messrs. Evans, 
Smith and Paine, said:

The treaty of 11 April 1839 stipulated that the decision of the Umpire should 
be final and conclusive on all the matters referred to him. The decision made by

341 Baron Roenne merely stated in the course of his opinion (translation) that 
he had decided—

1. That the claim for compensation for the 1826 banishment is not within 
the competence of the Mixed Commission;

2. That the Government of the Republic of Mexico is bound to pay to 
the claimant as compensation for his banishment in 1835 the sum of 50,000 
Dollars (fifty thousand dollars).

342 I Malloy 1107, 1114.
343 9 Stat. 393.
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him that the Claimant was not a citizen of the United States at the time the 
alleged wrong occurred, and that therefore he was not embraced in the terms of 
the treaty must be regarded as conclusive.

This Board has already decided . . . that the claim must have been in its 
origin in favour of a citizen of the United States to bring it within the provisions 
of the treaty of 2 Feby. 1848. Under this decision the present claim would be 
inadmissible, and therefore whether the claim be regarded as within the com
petence of the Board to decide, or as res adjudicata, it must be disallowed.344 345

The following section of the Opinion of the American Commis
sioners 346 in this case, presented to the Umpire of the 1839 Commis
sion, is quoted to indicate what may have been, in the main, the basis 
of the allowance of $50,000 on account of the second expulsion. The 
total claim in the amount of $79,180.50 was approved by the American 
Commissioners. Of this amount $24,592.50 was for the first banish
ment, leaving a difference of $54,588, which was slightly more than 
the amount allowed for the second expulsion. The opinion, dated 
February 15,1842, was signed by the American Commissioners, H. M. 
Brackenridge and W. L. Marcy. No cases or authorities on the sub
ject of damages were presented as precedents in this opinion, which 
reads in part as follows:

Of the Damages due
Orazio de Attellis Santangelo.

In concluding our Opinion upon Mr. Santangelo’s case, we desire to State, 
emphatically, that, in the allowance accorded to him for the severe injuries of the 
two banishments, we shall not go in pursuit of any vindictive or exemplary indem
nification, but only to that extent which, as it seems to us, necessarily results from 
the injuries, imposed upon him by Mexico—whose best friend, his whole history 
there proves him to have been—and that his miseries were the result of individual 
tyranny, no way approved by the voice of the intelligent and of the virtuous even 
in 1835—and in 1826, emphatically condemned by every legally authorized organ 
of that Government; and his constant endeavor since had been, to convince the 
world that these acts were, what the undersigned now know them to be, wholly 
groundless.

We now proceed to State our award of damages, as follows:

FIRST BANISHMENT.

For the first banishment in 1826, whether, considered as an inde
pendent claim for indemnity, or as an additional item to the claim 
under the second banishment, which cut off the Claimant from the 
prosecution of the first claim in Mexico, the said banishment having 
been fully declared illegal, and cruelly oppressive by the public Au
thorities in that country. Also allowing for the necessary loss of 
property in consequence of its suddenness, and for the aggravating 
circumstances attending it, and allowing also for the delay in grant
ing the indemnity, and the unavoidable expense, attending the 
prosecution of his Claim....................................................................... 24, 592. 50

Of the amt. Claimed $53,164.50 rejected
344 Opinion, March 19, 1851, ms. Department of State.
345 Ibid.
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SECOND BANISHMENT.

The breaking up of his extensive education establishment, or 
Lyceum, having 81 pupils, and yielding a nett [sic] annual profit of 
$6,000, which the Claimant values at $60.00 [#00,000], but which at the 
lowest was worth, taking into view the chances of life, and the con
tinued prosperity of the Institution for the probable period of three
years....................................................................................................... 15, 000. 00

Amount rejected on this item $45,000
Actual loss on accounts and which could not be collected in conse

quence of the banishment as sworn to by the Claimant.................. 400. 00
Loss on his literary paper “Correo Atlantico” having 299 sub

scribers at $21 per annum equal to $6,279 per annum.
Also 124 country subscribers at $27 per annum, equal to $3,348. 
Total on these two items—$9,627—
On the above items, the Claimant demands the sum of $67,150, 

on the supposition of the continuation of the establishment for ten
years—but now allowed on the estimate of three years..................... 20, 000. 00

For actual loss on the forced and hurried sale of property.............. 2, 500. 00
For loss in subscriptions to the “Correo” which could not be

collected in consequence of the banishment...................................... 1, 500. 00
For expenses incurred for his return to the U. States..................... 388. 00
For damages in consequence of the banishment, according to an 

equitable estimate, as a compensation for the personal sufferings, 
risk of family, injury to his reputation and feelings, Physicians bill
and other unavoidable expenses.......................................................... 6, 000. 00

For six trunks plundered on the way from Mexico to Vera Cruz—
specie $1,800—Jewelry, apparel, Minerals, Medals &c. 1,000............ 2, 800. 00

For various valuable manuscripts totally destroyed, the fruits of
many years literary labor..................................................................... 4, 000. 00

For expenses necessarily incurred in prosecuting this claim, includ
ing transactions made by himself......................................................... 2, 000. 00

$79, 180. 50
Amount deducted from the Claim under the second banishment $142,453.10*
Interest at 5 percent per annum on $10,788.00 from the 1st July 1835 to the 

day of the award.346
346 Despite the fact that the claimant received an extremely large award when 

compared with other decisions of international tribunals in expulsion cases, the 
claimant, instead of showing his gratitude to the Government of his adopted 
country, proceeded to a vilification of high officials, including the President and 
the Secretary of State, through the printing of scurrilous publications in which 
there appeared gross distortions of facts when compared with the detailed and 
voluminous record in the case, revealing either inability or unwillingness to under
stand the law applicable to the case. He was disgruntled when he lost the claim 
for the first expulsion and when he did not immediately receive payment of the 
amount allowed him by Baron Roenne. The claimant was in no worse position 
than other claimants in this respect. His conduct is typical of a class of claimants 
who, when dissatisfied with the assistance afforded them by the Government or 
with the Government’s failure to agree with them as to the soundness of their 
claims, resort to unethical tactics of vilification and efforts at intimidation for the 
purpose of forcing action by Government authorities contrary to their judgment. 
There are persons, however, who even after they have lost their cases have ex
pressed appreciation for the Government’s efforts in their behalf, realizing that, 
as in local law, it is frequently impossible to prophesy what will be the result of 
the arbitration of a case.



It appeared that Alexander A. Atocha, a naturalized citizen of the 
United States, had visited Santa Anna, the President of Mexico, in 
the latter’s camp and, as he alleged, had remained with Santa Anna 

. as a personal friend during the revolution of 1844.
“causeless”01 After Santa Anna was deposed and the revolution
expulsion, was at an end, the Mexican Government, on Febru-
^olation^oftrSity alT 26> 1845, summarily ordered Atocha, as an asso

ciate of Santa Anna, to leave the City of Mexico for 
Veracruz within eight days, and thence to depart from the Republic. 
According to the Constitution of Mexico then in force, a citizen of 
Mexico could not be expelled for political offenses without a legal 
trial. The treaty of 1831 between Mexico and the United States 
guaranteed to the citizens of each Government residing within the 
territory of the other the same rights and privileges, either in prose
cuting or defending their rights of person or property, as were accorded 
to the citizens of the country wherein they resided. Atocha protested 
against the order through Mr. Shannon, American Minister to Mexico, 
on the ground that it was a violation of the treaty.

As stated in the preceding case, the Treaty of Guadalupe Hidalgo 
of 1848 between Mexico and the United States provided for the pay
ment by the United States of the unliquidated claims of citizens of 
that country against Mexico in an amount not to exceed three and a 
quarter million dollars. On March 3, 1849 Congress passed an act 
providing for the establishment of a Board of Commissioners to pass 
upon the claims of American citizens against Mexico for which the 
United States had assumed liability under the treaty.347 In the memo
rial of Atocha, which was filed with the Board of Commissioners thus 
established in the United States, on December 21, 1849, damages 
were claimed in the amount of $467,783.21, together with interest, 
including (1) $111,436, plus interest, for loss of his yearly average 
income “of not less than fifty thousand dollars” for a period of 
“two years two and a half months”; (2) $139,276 for losses on bonds 
of the Government of Mexico; (3) $4,383.41, plus interest, to cover 
the value of “two other evidences” of the Mexican debt which the 
claimant by his expulsion was prevented from “making ... available”; 
(4) $150,000 for being “condemned ... to the dire necessity of begin
ning life anew, and to all the delay, uncertainties, and hazards of 
finding another sphere of action”; (5) “Nothing less than” $50,000 
for the “personal wrong of the expulsion, and the resulting discom
forts to himself and . . . family”; (6) $3,000 for the expenses involved 
in the hurried removal from Mexico of the claimant and his family, 
including a wife, six children and two servants; and (7) $9,687.80, 34
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347 9 Stat. 393.
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the amount of loss sustained by claimant through the forced sale of 
the valuable furniture and furnishings of his home in Mexico.348

The Board rejected the claim (March 15, 1851) on the ground 
Political that the connection of the claimant with the political
activities movements of Santa Anna was established, since he
was with Santa Anna when the latter was ordered to leave Mexico and 
since American Minister Shannon did not reply to a communication of 
the Mexican Secretary of Foreign Affairs, in which the latter ascribed 
to Mr. Shannon a personal knowledge of Atocha’s implication in 
Santa Anna’s political schemes. After the adjournment of the Com
missioners the claimant found and produced a despatch from Shannon 
to the Government of the United States denying the truth of the 
charge and explaining why he had not replied to it. Subsequently, 
Congress passed a private act directing the Court of Claims to exam
ine the claim and, if it should decide that the claim was a just one 
and was embraced within the terms of the treaty of 1848, to fix and 
determine the amount to be paid in this claim.349

Chief Justice Drake of the Court of Claims, before which the case 
was then heard, delivered the opinion of that court during the Decem
ber term, 1872. In making a decision in favor of the administratrix 
of Atocha, he stated 350 that —
it would appear to have been intended that this court should occupy toward the 
case the same position as that held by the board of commissioners . . .

When Atocha took up his abode in Mexico he became subject to the laws of 
that country; among which was the following, to be found in the “ Recopilacion 
de Arrillaga: ”

“The supreme government shall have power to issue a passport to, and 
cause to leave the republic, any foreigner, not naturalized, whose longer 
residence it may deem pernicious to the public order, even though such 
foreigner may have entered and established himself in the republic con
formably to the regulations prescribed by law/7

The right of Mexico to enact such a law, and to enforce it against foreigners 
who made themselves parties to her internal dissensions, need not be discussed. 
Nor need we consider in this connection what the rights of Atocha would have 
been if he had, by making himself such a party, given “the supreme govern
ment” reason to “deem his longer residence” there “pernicious to the public 
order.” If however, he did not make himself such a party, he has a just claim 
for indemnity; for no government of that country, revolutionary or constitu
tional, had any right, wantonly and causelessly, to expel an American citizen 
from its borders.

The allegation made at the time by the Mexican secretary of foreign relations 
in a letter to the American minister, as a justification of Atocha’s expulsion, was 
that Atocha had taken part in political dissensions, joining a portion of the army

348 1849 Commission, ms. Department of State.
349 Act of February 14, 1865, 13 Stat. 595; act of April 5, 1870, 16 Stat. 633.
360 Alexander J. Atocha’s Administratrix v. The United Statesy 8 Ct. Cls. (1872)

427, 430-438; and see Alexander J. Atocha v. The United States, 6 Ct. Cls. (1870) 
69.
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which was no longer obedient to the orders of the government, and that he was noto
riously one of the principal agents who acted against that government.

The board before which this claim was presented based their disallowance of 
it upon that letter, taken in connection with the fact that, though the writer, 
boldly charged the American minister with knowing the fact that Atocha was 
one of those principal agents, yet that minister had failed to make any reply, or 
to deny that the facts alleged were within his knowledge.

However the board may have been justified by the case before them in giving 
such force and effect to that letter, and the failure of the American minister to 
reply to it, we are not required by the case presented here to do likewise. The 
case made in 1873 is essentially different from that made in 1851, and we have 
therefore had no difficulty in holding it fairly established that Atocha did not 
take part in the political dissensions which existed in Mexico during his residence 
there.

The justification urged by the Mexican secretary being unsustained, the 
question arises whether, as a matter of right, without accountability to any 
one, Mexico might expel a citizen of the United States from her borders, when
ever, in the language of the order in Atocha’s case, “the supreme government 
has thought proper to determine” his expulsion. This brings into view treaty 
stipulations between the United States and Mexico, in force at the date of Atocha’s 
expulsion. The fourteenth article of the treaty of 1831 is that by which this 
question should be determined. It is as follows:

“Article XIV. Both the contracting parties promise and engage to give 
their special protection to the persons and property of the citizens of each 
other, of all occupations, who may be in their territories, subject to the 
jurisdiction of the one or of the other, transient or dwelling therein; leaving 
open and free to them the tribunals of justice for their judicial recourse, on 
the same terms which are usual and customary with the natives or citi
zens of the country in which they may be; for which they may employ, 
in defense of their rights, such advocates, solicitors, notaries, agents, and 
factors as they may judge proper, in all their trials at law; and the citizens 
of either party, or their agents, shall enjoy in every respect the same rights 
and privileges, either in prosecuting or defending their rights of person or 
of property, as the citizens of the country where the cause may be tried.”

It requires no labored exposition of this article to show that the expulsion of 
Atocha, when he had committed no offense against the existing government of 
Mexico, was a direct breach of the promise and engagement of Mexico therein 
set forth. He had a right, as an American citizen, to Mexico’s “special protec
tion to his person and property;” instead of which he received peremptory and 
causeless expulsion, requiring the sudden conversion of his personal effects into 
money at a sacrifice, depriving him of the opportunity, by his personal presence, 
of availing himself of favorable occasions for converting his Mexican securities 
into money on advantageous terms, and breaking up totally his business arrange
ments and prospects.

But even if he had been guilty of political offenses against the existing govern
ment, he was still protected by the article in question of the treaty of 1831, for 
it is found as a fact in the case that, under the constitution and laws of Mexico 
in force in 1845, there was no power in the Mexican government to expel a 
citizen of Mexico from that country without, even if it could be done with, a 
trial and condemnation. This article provides for the “leaving open and free,” 
by each country to the citizens of the other, “its tribunals of justice on the same 
terms which are usual and customary with the natives or citizens of the country
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in which they may be;” and that “the citizens of either country should enjoy, 
in every respect, the same rights and privileges, either in prosecuting or defend
ing their rights of person or of property, as the citizens of the country where 
the cause may be tried.”

Now, while we may not doubt that, in a time of intestine war in any country, 
the successful party may, as an incident of the warlike situation, expel from the 
country by military force a foreigner who, in violation of his obligation of neu
trality took part in the war, and found himself on the losing side, yet this right 
of forcible expulsion, by the power of the sword, does not survive the period 
of actual war. Exercised while war is flagrant, it is the merciful alternative of 
death or imprisonment and is altogether justifiable as a measure of self-protection. 
But when the war is over, the judicial tribunals are re-opened, judicial process is 
again available in lieu of the sword, municipal law replaces martial law, and a fair 
trial by a lawfully-established court is the right of every citizen. By the treaty 
of 1831 that right was guaranteed to American citizens residing in Mexico, as 
fully as the constitution and laws of Mexico guaranteed it to her citizens; and, 
as we have seen, no citizen of Mexico could be lawfully expelled from his country 
without a trial. If so, then no more could Atocha.

His expulsion thus appearing to have been not only causeless, but in violation 
of treaty stipulations, and, therefore, on both grounds wrongful, it follows that, 
at the time thereof, he had a just claim against Mexico for the loss and damage 
sustained by him through the wrongful act of her government.

The ruling of the preceding points in favor of Atocha leaves only the fixation 
and determination of the amount of loss and damage sustained by him by reason 
of his expulsion. In the nature of the case it is not always practicable to indicate 
the elements of a verdict of damages in a case of personal wrong, nor, in our 
opinion, does the act require us to do so in this case. Our duty is simply to “fix 
and determine the amount of the claim,” and this must be done upon certain 
declared principles. In the fifteenth article of the treaty of 1848, it is “provided 
that, in deciding upon the validity of each claim, the board shall be guided and 
governed by the principles and rules of decision prescribed by the first and fifth 
articles of the unratified convention, concluded at the city of Mexico on the 
20th day of November, 1843; and in no case shall an award be made in favor of 
any claim not embraced by these principles and rules.” In the first of those 
articles those principles and rules were indicated in the terms of the oath to be 
taken by the members of a commission proposed to be organized thereunder, 
which required them “to examine and decide impartially the claims submitted 
to them, . . . according to the proofs which should be presented, the principles 
of right and justice, the law of nations, and the treaties between the two 
republics.”

We hold that these principles and rules, adopted by the two nations by treaty, 
are applicable to the decision of all claims embraced by the treaty of 1848, 
whether the decision was rendered by the board organized under that treaty, or 
be now rendered here. Guided by those principles and rules, we have fixed and 
determined the amount of Atocha’s claim, at the time of his expulsion, at the 
sum of $86,201.21; but we do not hold this to be the limit of what should be 
allowed him now.

The board considered it “according to the principles of right and justice, the 
law of nations, and the treaties between the two republics,” to allow interest 
upon every award in favor of a claimant, at the rate of 5 per centum per annum, 
from the origin of the claim to the close of the board’s existence, and the fact that 
such interest was embraced in every such award was distinctly mentioned by 
the commissioners in their final report; and the awards so made by them were
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paid by the United States. In this respect we follow the accepted precedent 
set by that board and by the United States, and allow interest at the same rate 
upon the amount of damage herein awarded, which, for twenty-eight years, two 
months, and twenty-one days from the day Atocha left the city of Mexico under 
expulsion, namely, March 5, 1845, amounts to $121,651.39, making an aggregate 
of $207,852.60, which is fixed and determined as the amount of Atocha’s loss 
and damage by reason of said expulsion.351

The items set forth above, for which damages were asked in the 
memorial of the claimant, are not discussed in the decision, and we 
accordingly do not know to what extent those items were considered 
by the court, if at all, in making the award.

The mere fact that an act of Congress authorizes the Court of 
Claims, or any domestic board, to take jurisdiction of a particular 
international case or cases, is not an admission of liability on the part 
of the United States, unless, of course, such an admission is expressly 
stated in the act granting the jurisdiction. By conferring jurisdiction 
upon that court or upon any other domestic court or commission, 
there is no waiver of any defenses that the Government may have, 
unless it is expressly so stated. One explanation of the very large

351 Judge Nott, concurring, said:
I concur in the legal propositions of the opinion of the Chief Justice, but 

do not agree altogether in the premises upon which it rests. I do not regard 
the conduct of Mr. Atocha, as described by himself, altogether above suspicion 
or reproach, and I am inclined to think that as between ordinary belligerents 
his conduct would have warranted his summary dismissal by military 
authority before the restoration of the judicial tribunals. But in this case 
Santa Anna had been the head of the constitutional government of Mexico, 
the officer with whom foreigners would be most likely to have official relations. 
He had been recognized by the United States as the President of Mexico, and 
he was never deposed or suspended by any constitutional or legal decree. 
The so-called government opposed to him was a mere revolutionary faction, 
and it cannot be that, whenever any such faction breaks forth in Mexico, 
all foreigners are bound to break off all relations, personal and official, 
with the existing government. Furthermore, the part of Mexico in which 
Mr. Atocha happened to be at the time of the revolution was not under the 
control of the revolutionary government. Therefore he owed to it no 
temporary allegiance, and, on the contrary, owed allegiance to Santa Anna 
as long as Santa Anna’s authority lasted, and his case was one entitled, 
equitably as well as legally, to careful investigation at the hands of the new 
government. But, after the revolt grew into the magnitude of civil war, it 
was his duty, as a neutral, to abstain from giving aid or comfort to either 
party. Undoubtedly his remaining in the camp of Santa Anna was evidence 
prima facie of his complicity in the civil war, and would have justified a 
military order for his expulsion. But such an order would have been opera
tive only during the continuance of the state of war. The decree of banish
ment, on the contrary, was penal in its nature and perpetual in its effect. 
Resting solely upon the arbitrary will of the executive branch of the govern
ment, at a time when war had ceased and civil authority was in undisturbed 
control, it was an unjustifiable act and in violation of the treaty. With this 
qualification, I agree in the opinion of the court. [8 Ct. Cls. 439-440.] 

114297—36------ 31
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amount allowed by the domestic court in this case, the largest amount 
allowed in any of the cases of expulsion discussed in this chapter, may 
rest in the fact that the act of Congress conferred special jurisdiction 
on the Court of Claims and that it was felt, perhaps subconsciously, 
that the act of reference indicated that Congress took the position 
that Atocha's claim had been improperly dismissed by the early 
commission and that his claim was a valid one.

The 1849 Board of Commissioners had before it a number of claims 
of citizens of the United States who were residing in Mexico at the 
commencement of the then recent war and who claimed indemnity for 
losses sustained on account of their expulsion from that country upon 
short notice and in violation of article XXVI of the treaty of amity, 
commerce, and navigation of April 5, 1831 between the United States 
and Mexico. That article contained the following provision:

For the greater security of the intercourse between the citizens of the United 
States of America and of the United Mexican States, it is agreed, now for then, 
that if there should be at any time hereafter an interruption of the friendly rela
tions which now exist, or a war unhappily break out between the two contracting 
parties, there shall be allowed the term of six months to the merchants residing 
on the coa t, and one year to those residing in the interior of the States and terri
tories of each other respectively, to arrange their business, dispose of their effects, 
or transport them wheresoever they may please, giving them a safe-conduct 
to protect them to the port they may designate. Those citizens who may be 
established in the States and territories aforesaid, exercising any other occupa
tion or trade, shall be permitted to remain in the uninterrupted enjoyment of their 
liberty and property, so long as they conduct themselves peaceably, and do not 
commit any offence against the laws.862

The Board held, inter alia, that:

War; treaty 
provisions

This article of the Treaty secured to citizens of the United States, doing business 
as merchants residing on the coast, the right to remain six months, and to those in 

the interior, one year, at their places of business, for the pur
pose of arranging their affairs and disposing of their effects— 
or of transporting them from the country.

It did not give the right to remain for any other purpose—nor did it give the 
right of removal of the person or his property to other places in the territory, 
for the purpose of extending trading operations, or commencing new branches of 
business. The purpose is explicitly stated. In some of the memorials before 
the Board it is alleged, that by reason of the expulsion of the claimant from the 
place of his residence on the coast—Vera Cruz—Tampico, and [or] Matamoras, 
he was prevented from sending his merchandise into the interior, before those 
places were taken possession of by the American armies, as other foreign merchants 
did; and that upon the opening of those ports to importations of goods from the 
United States, without payment of duties, prices considerably declined, whereby 
the claimants sustained heavy losses, upon their stocks of goods.

Although the language of the article of the Treaty above quoted is not entirely 
explicit, the obvious construction of it, in the opinion of the Board, only guar
antied to the merchant the right to remain at his place of business, and to dispose 
of his effects there, in the manner he had been accustomed to do. The decline 252

252 1 Malloy 1085, 1093.
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of prices, consequent upon the occupation of the ports by the American forces, 
is not attributable to any cause for which Mexico is responsible.

In the opinion of the Board, the expulsion of citizens of the United States 
from their places of residence and business in Mexico, during the existence 
of the late war, before the expiration of the periods limited in the Treaty, by 
the public authorities of Mexico, was in violation of their rights secured by 
Treaty—and constitutes a valid claim on the part of any person so expelled 
against that Republic, for all losses and damages which shall be proved to result 
from such expulsion.353

George Lafler, Peter Lafler, and Samuel Walley, transacting busi
ness as partners in Tampico, were also engaged as partners in the 
manufacture of brick, in the cutting of dyewoods, and in farming 
about eighteen miles from Tampico. During the war between Mexico 
and the United States, they were given special permission to remain 
at the brickyard rather than leave the country. George and Peter 
Lafler, surviving partners of Samuel Walley, presented a claim arising 
out of losses sustained by them during the war, to the Board of 
Commissioners established under the act of Congress of March 3,1849.

That Board (Messrs. Evans, Smith, and Paine) in reviewing the 
case and in allowing an indemnity, stated that:

A decree was issued by the Supreme Mexican Government on the 13th May 
1846 requiring all citizens of the United States resident at any port of the Republic, 
to leave the country or retire twenty leagues into the interior, within eight days 
from the time any vessel of war of the United States should appear at such port.

On the 12th June, a vessel of war of the United States having appeared at the 
port of Tampico, the order was enforced by the expulsion of the American citizens 
resident there. Some of them embarked on board the St. Marys a U. S. vessel, 
and others retired to the interior.

The Claimants obtained from Gen. Parrodi, the Military Commandant at 
Tampico a special permission in writing (dated 12 June 1846) “to remain at their 
brick yard situate at the Caracol, without having permission upon any motive 
whatever to leave said place during the present state of war between the U. S. 
and Mexico.” In Nov. following, the city of Tampico was occupied by the 
American forces when the Claimants returned there, where they remained during 
the war.

The specifications of losses which the claimants have presented to the Board 
and for which they claim indemnity, amount in the aggregate to $147,514.91. 
The caption describes them as “Inventory of property and effects belonging 
jointly to the firm of Walley and Laflers, with a correct estimate of the losses 
sustained by said firm previously and after the occupation of Tampico by the 
Military forces of the United States.”

The principal items are for the loss of dye woods which it is alleged were cut 
and piled on the bank of the river ready for exportation and were carried off by 
freshets, several boats which were sunk in the river and lost for the want of hands 
to navigate them, corn destroyed while growing, in consequence of fences being 
destroyed by Mexicans and loss of profits by reason of the interruption of their 333

333 1849 Commission, “Claims for Expulsions”, June 1850, Opinion, ms. De
partment of State.
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business for a period of two years. Besides these items are charges for loss of 
debts, increased expense of keeping cows and other stock, which were taken to 
Tampico in consequence of the danger of loss by robbery on the farm and the 
increased personal expenses of the Claimants.

The Board has already had occasion to refer to the exaggerated and unfounded 
claims of American citizens against the Government of Mexico, based upon the 
26th Article of the Treaty of 5th April 1831. A construction has been given to 
that article by several of the claimants before the Board, which would make the 
Republic of Mexico responsible for all the losses which resulted from a state of 
war. Losses resulting from a suspension of business, a diminution of profits, 
depreciation in the value of goods, acts of private pillage, and in short, all the 
losses necessarily resulting from the derangement of the business of the country 
which a state of war produces, have been charged to the account of the Mexican 
Government under the article of the treaty referred to.

The Claimants in this case, although they were engaged to some extent in 
agricultural pursuits, and in the manufacture of brick, were merchants, and as 
such were embraced in the first clause of the 26th Article of the treaty; and were 
liable to be expelled after the expiration of six months from the commencement 
of the war. Their trade in dye woods was a part of their commercial business, 
as it appears from the evidence that they carried on a large export trade in that 
article from the port of Tampico.

The Board has decided in numerous cases that the summary expulsion of Ameri
can citizens was a violation of the treaty, for which Mexico was responsible. 
In conformity with those decisions the present claim is held valid, to the extent 
of the loss shown to be a consequence of the expulsion from Tampico previous 
to the expiration of the six months.

For the losses subsequent to that period they are entitled to no redress as 
against Mexico. The fact that they were engaged in other business than their 
mercantile operations did not exempt them from the liabilities which attached 
to them as merchants.

For the losses which the Claimants sustained after the expiration of six months 
from the commencement of the war, no responsibility can be charged to the 
Mexican Republic.354

The Board awarded $25,000 in this case, plus $6,125 interest cal
culated from the date of the origin of the claim to the date of the 
expiration of the commission, April 16, 1851, in all $31,125.355

354 Opinion, March 31, 1851, ibid.
355 2 Awards (1849) 39, ibid.
Another claim, decided by the 1849 Board of Commissioners, involving the 

alleged expulsion of the claimant, was that of George A. Gardiner, who alleged that 
he, a citizen of the United States, was sole proprietor of certain silver mines in 
the State of San Luis Potosi, Mexico, and that from the year 1844 up to the date 
of his expulsion (October 24, 1846) he had, at a great outlay of capital, brought 
his operations in mining to a state of prosperity. While he was thus engaged in 
the prosecution of his business in which he had allegedly worked unmolested since 
the early part of the year 1844, the Executive of the State of San Luis Potosi 
published a decree, on October 21, 1846, stating that all American citizens then 
in the State should leave within a period of three days or be subject to arrest 
and escorted beyond the limits of the State. The cause alleged for this order of 
expulsion was the near approach to the State of the invading Army of the United
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On the first of June 1847 an order was published by the Mexican 
Government requiring all citizens of the United States in the City of 
Mexico to leave the city and retire to the State of Jalisco or the
Footnote 355—Continued.
States and the apprehension that citizens of the United States who were allowed 
to remain in the State might give information to the United States Army.

Pursuant to this order of expulsion, Gardiner alleged he was driven out of the 
State by a body of Mexican troops who, after expelling him and pillaging his 
property, set fire to and destroyed his buildings.

After holding that the claimant, as a citizen of the United States, was entitled 
to the full benefit of the provisions of the treaty of 1831 which, in the event of 
war between the two countries, permitted persons other than merchants to 
remain in Mexico, subject to certain conditions, the 1849 Board said:

. . . It is to be observed, however, that in estimating the damages which 
a citizen of the United States should receive for a violation of his right and 
residence in Mexico, a due regard must be had to the motives which appear 
to have influenced the public authorities of Mexico to put an end to such 
right. It is not to be presumed that either nation, by any article or stipu
lation of the treaty of 1831, intended to deprive itself of taking a reasonable 
measure of precaution against an injury likely to result immediately from 
the residence of the citizens of one nation in the territories of another. To 
suppose the contrary would be to acknowledge that by the said treaty each 
nation had stipulated against the right to itself of self-protection. A reason
able cause of apprehension that an injury to its own security and protection 
was likely to arise from the residence of the citizens of one nation in any 
particular part of the territories of the other in a state of war between the 
two nations, would justify a proper precaution or preventive against the 
possibility of such an injury. The right of a citizen, therefore, violated 
under such circumstances, could not be considered as wantonly or vindic
tively done; and under the treaty of 1831 he would be entitled not to vindictive 
damages, but to such only as resulted immediately from the interruption of 
such right and the acts of the agents of the Government carrying out its 
orders.

It appears from the evidence in the case that the expulsion of the present 
claimant was not vindictive or insulting, but that he and all other citizens 
of the United States, resident in the State of San Luis, were ordered to leave 
because the armies of this country were marching toward that State and 
were then in possession of the Capitol of the neighboring State of New Leon. 
If a reasonable time had been allowed the claimant to make necessary 
arrangements for the security of his property preparatory to his leaving the 
State, he might have had little cause to complain; but no such time being 
allowed him, but on the contrary being compelled to abandon his property 
to pillage and destruction he is entitled to indemnification for the losses he sus
tained by such immediate expulsion. The Board is therefore of opinion and 
decides that the claim of George A. Gardiner is a valid claim against Mexico: 
and the same is accordingly allowed—the amount to be awarded, subject to 
the future action of the Board.

[March 12, 1850; I Opinions (1849) 269-273, ibid.]
Subsequently, the Board (Messrs. Evans, Smith, and Paine) rendered an award 

of $428,750, of which $350,000 was “the amount thereof as proved by the docu
ments and evidence submitted in support of the same”, and $78,750 represented 
the interest “thereon from the origin thereof to the 16th day of April, 1851 when 
this Commission will expire”. (2 Awards (1849) 24, ibid.) No further explana-
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State of Morelos. Under this order, Benjamin Burn, a citizen of the 
United States, was compelled to leave that city and did not return 
until after the American Army had entered it. When Burn’s claim 
was presented to the Board established under the act of March 3, 
1849, it was held that the claimant, a saddle and harness maker, was 
not a merchant and by the terms of article XXVI of the treaty of 
1831 “was entitled to remain in the uninterrupted enjoyment of his 
liberty and property so long as he conducted himself peaceably and 
committed no offence against the laws.” It was not shown by the 
evidence that anything was done by him that could justly forfeit the 
protection to which he was entitled under the treaty. In an opinion 
of that Board dated March 20, 1851 the view was expressed that the 
claimant was “entitled to some indemnity for the losses sustained 
by reason of his expulsion.” The Board added that:

. . . The evidence presented to the Board does not furnish sufficient data
to estimate the extent of his losses. He was absent from the City about three 
and a half months, and it is proved that he paid for the rent of his shop and 
dwelling house during that time two hundred and twenty dollars and fifty cents. 
This is the only item of expense or loss which is proved.

Some five or six depositions are presented, all in the hand writing of Mr. Black, 
the Consul of the U. S. at the City of Mexico. These depositions are all drawn 
in the same terms, differing only in the names of the witnesses. In all of them 
it is stated that the Claimant “was engaged in extensive operations in the said 
City of Mexico as a saddler” that when he left the City “he was compelled to 
close his establishment” and that “the amount of the stock of goods then on 
hand was very considerable,” that when the establishment was opened on his 
return, “a considerable part of said goods were found to be damaged” and that 
the losses of the Claimant have been “very considerable”. It is impossible for 
the Board to decide what is the value of a “very considerable stock of goods” or 
the extent of 11 very considerable” losses.
Footnote 355—Continued.
tion of the method of calculation of this large indemnity was made by the Board. 
In his Memorial the claimant had asked an award of $500,000, with interest, 
alleging that he had invested $330,392 in the enterprise and had made a net 
profit of $10,000 per annum.

Upon investigation made in Mexico by a committee of the Senate of the United 
States appointed in 1852, it developed that Gardiner, a dentist, was not an 
American citizen, that he had never owned and had never been interested in a 
quicksilver mine in the State of San Luis Potosi, Mexico, that he had never been 
expelled from that State, that he was not working his mines at the time and place 
he alleged but, instead, was engaged as the manager of a small mining concern 
in a place remote from that State, and that every paper presented by Gardiner 
was false and forged. Thereafter, Gardiner was indicted and tried twice. He 
was convicted on his second trial and sentenced to ten years’ imprisonment for 
false swearing. He immediately committed suicide. The total amount of the 
award, $428,750, had been paid to Gardiner and his assigns on or about*May 16, 
1851. The Government of the United States sought to recover the amount 
thus paid and succeeded in recovering about $250,000. (H. R. Ex. Doc. 103, 48th
Cong., 1st sess., pp. 747 ff.)
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. Upon testimony so vague and indefinite nothing more can be

nonfina?damages a^owed than merely nominal damages, in addition to the 
rents proved to have been paid during his absence.

The Board decides the claim to be valid, the amount to be awarded subject 
to the future action of the Board.356 *

In his memorial presented to the Board of Commissioners the 
claimant had requested damages in the sum of $12,000.367 In the 
subsequent and final award of the Commissioners, $2,500 was allowed 
“as proved by the documents and evidence submitted”, plus $478.50 
interest—in all $2,978.50.358 There is probably no explanation of the 
final decision in this case allowing $2,500 other than that the differ
ence between that amount and $220.50, or $2,279.50, was allowed 
by the Board as “nominal damages It is to be remarked, however, 
that smaller amounts were allowed by the Board in numerous other 
cases. The allowance of an indemnity denominated as nominal 
damages, is somewhat unusual in international cases. Although the 
record in the Burn case indicates that nothing more than nominal 
damages was to be allowed, it is probable that the same result would 
have been reached by denominating the amount above the actual 
losses as something other than “nominal damages”.

In April 1846, in consequence of the occupation of the left bank 
of the Rio Grande by the American Army under General Taylor, 
an order was issued by General Ampudia, then in command of the 
Mexican troops on the right bank, requiring all citizens of the United 
States residing in Matamoros, and, under another order, those 
residing in Reynosa, to remove therefrom or else be sent into the 
interior within the period of twenty-four hours after the promulga
tion of the orders. Mr. John P. Schatsell, then Consul of the United 
States at Matamoros, and several other citizens of the United States— 
merchants and mechanics—were compelled to leave their businesses 
and to retire into the interior. The order of expulsion required them 
to go to Victoria. They left Matamoros on April 12, but went only 
about fifteen miles from the city, where they remained several days.

General Arista, who meanwhile had been placed in command of the 
Mexican Army, declined to revoke the order of expulsion, but modified 
it so far as to permit the parties to go to Tampico and embark there, 
if they chose to do so, instead of going to Victoria. Mr. Schatsell 
and three or four other citizens of the United States, who subse
quently presented claims to the Board established pursuant to the 
act of March 3, 1849, availed themselves of this permission and went 
to Tampico. Henry Breeze, one of the claimants before that Board, 
was permitted, upon application, to return to Matamoros after an

356 Opinion, March 20, 1851, ms. Department of State.
857 1849 Commission, ibid,
858 2 Awards (1849) 5, ibid.
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absence of about twenty days. It did not appear that he had removed 
to a greater distance from the city of Matamoros than fifteen miles.

But his memorial nevertheless set forth that in 
consequence of such expulsion he was compelled to 
abandon his affairs and travel “through a hostile 
country infested with robbers and disease at the 

great risk of life and fortune”.
The Board established under the treaty of 1848, after commenting 

on the claims just mentioned, said:

Temporary ex
pulsion in war 
time; business 
losses

Henry Gisner, an American citizen then residing at Matamoros, a comb-maker 
by trade, also sets forth in his Memorial, that he was expelled by virtue of said 
order—“and had to abandon his affairs and travel through a hostile country in
fested with robbers and disease at the great risk of life and fortune”—and indeed 
all the Memorials contain the same allegation.

Among the papers furnished to the Board by the State Department, is a state
ment made by Gisner upon oath, to the effect, that owiDg to his inability he did 
not leave the city under the order of Gen. Ampudia, and was in consequence, 
arrested by the Mexican authorities and imprisoned several days, when he was 
removed to a rancho about one league distant, where he was kept at labor for 
some days longer—having been detained in the whole about thirty days.

Several others, it also appears from the papers before the Board, remained at 
ranchos, or stock-farms, at a short distance from the city—and yet they all 
recite that they were compelled to travel through a country infested with robbers 
and disease.

These manifest and palpable exaggerations of the grounds of claim, are calcu
li .. lated to impair very seriously, the testimony adduced in sup

port of the amount of losses, set forth by the Memorialists re
spectively. Soon after the Army of the U. S. had taken possession of Matamoros, 
these Memorialists returned to that place, and resumed their various pursuits— 
from which they had been debarred for about sixty days at most,—some of them 
for a shorter period.

In the opinion of the Board, the claims of John P. Schatsell—George S. Miller— 
Henry Breeze—Joachim Fox—French Strother—Adolp Suzeneau [sic]—Pierre 
Suzeneau [sic] Admr. of Emile Suzeneau ^c] deceased—and Henry Gisner—set 
forth in their several Memorials addressed to this Board, are valid claims against 
the republic of Mexico—and the same are allowed accordingly—the amount to 
be awarded to the said parties respectively, to be subject to the future order of 
the Board.359

Tho amounts claimed and the amounts allowed in these cases are 
shown by the following tabulation of the awards. They clearly re
flect the Board’s misgivings regarding the allegations in the me
morials, 360 but at the same time fail to show the basis for the amounts 
awarded.361

859 Opinion of Commissioners on “Claims for Expulsions”, June 28, 1850, ibid.
360 Memorials, ibid.
361 Opinions, ibid.; 1 Awards (1849) pp. 74-82, ibid.
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TABLE 15

Tabulation of Awards of Board of Commissioners

Name Amount claimed
Amount al
lowed (not 
including 
interest)

John P. Schatsell 
(Consul of the 
United States)

$48,854.77 traveling expenses 
to Tampico and back............ $500. 00

Loss occasioned by illegal and 
forcible expulsion from Mata
moros ...................................... $25, 000. 00

$23, 354. 77
Other claims for loss and dam

age ..........................................

Total.................................. $48, 854. 77 $5, 000. 00

George S. Miller....... $2,300 (claimed his business 
amounted to from $8,000 to 
$10,000 per annum)

Traveling expenses for self and 
family..................................... $300. 00 

$500. 00

$1, 500. 00

Loss sustained from robbers----
Loss of time and derangement 

of business..............................

Total................................... $2, 300. 00 1, 000. 00

Henry Breeze............ $13, 100 (claimed his business 
amounted to $50,000 per 
annum)

Traveling expenses.................... $100. 00 
$3, 000. 00

$10, 000. 00

Loss sustained on cargo of flour.
Loss on perishable goods in 

store, derangement of com
mercial business, loss of time, 
and debts occasioned by ex
pulsion ....................................

Total................................... $13, 100. 00 1, 000. 00

Joachim Fox.............. $6,115 (carpenter and trader 
doing business to the extent 
of $15,000—$20,000 per an
num)

Expenses to San Francisco and 
back to Matamoros............... $115. 00

$6, 000. 00

Loss of time, derangement of 
business, damage to real and 
personal property occasioned 
by expulsion...........................

Total............................... $6, 115. 00 500. 00
114297—36------ 32
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TABLE 15—Continued

Name Amount claimed
Amount al
lowed (not 
including 
interest)

French Strother........ $6,691.69 (claimed his business 
as a merchant worth $25,000 
per annum)

Expenses to Tampico by land 
and back to Matamoros by
sea...........................................

Loss of time, derangement of 
commercial business, and 
loss of outstanding debts 
occasioned by expulsion.....

Total..................................

$191. 69

$6, 500. 00

$6, 691. 69 $1, 000. 00

Adolph Seuzeneau__ $5,075 (bricklayer of small cap
ital)

Expenses to San Francisco and
back to Matamoros...............

Damages for loss of time, de
rangement of business, and 
loss of property occasioned 
by expulsion...........................

Total..................................

$75. 00

$5, 000. 00

$5, 075. 00 500. 00

Pierre Seuzeneau....... $5,075 (bricklayer of small cap
ital)

(Items of claim for damages the 
same as in the preceding 
claim)...................................... $5, 075. 00 500. 00

Henry Gisner............ $5,330 (had comb factory pro
ducing about $1,000 per 
annum)

Damages for false imprison
ment, loss of time, and de
rangement of business...........

Loss of property........................

Total..................................

$5, 000. 00 
330. 00

$5, 330. 00 500. 00
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PERSONAL INJURY

William W. Snelling, a citizen of the United States, who, in 1854, 
was allegedly seeking information as to the resources and commercial 
advantages of a certain section of Mexico, was notified while at 
Guaymas that he should leave that port within three days. The 
order was accompanied by a threat of imprisonment in the event of 
noncompliance. Although a vessel was suggested to him upon which 
Coercive measures depart, he failed to leave and was therefore
not sufficiently placed under arrest and forcibly expelled from the 
moderate country. A claim “1. For indemnity for pecuniary
losses, $20,000 ... 2. For damages for personal sufferings and out
rages, and in vindication of his rights as an American citizen, and by 
way of example, $50,000” was presented by George F. Appleby, admin
istrator of William W. Snelling, to the Commission established under 
he convention of July 4, 1868 to pass upon claims between the 

United States and Mexico.362 Commissioners Wadsworth and de 
Zamacona agreed in allowing the claimant $5,000 plus costs, although 
M. de Zamacona explained that he had “fixed upon the sum of Two 
thousand dollars, as compensation in this case, but decided to increase 
the amount to Five thousand from a desire not to disagree with his 
Colleague, and in order not to appeal to the Umpire except in cases 
where it is absolutely necessary”.363 M. de Zamacona also said:

. . . There may have been more or less moderation in carrying them [the coercive 
measures] into effect, but a judgment on this point must be governed exclusively 
by the circumstances of time and place, and these cases show that Guaymas was 
not the most proper place to give much freedom to the expeditionists or the 
parties in sympathy with them and who were looked upon as the personification 
of a perfidious scheme.

So much for the measures taken by the Mexican Authorities against the claim
ant. Now, with regard to the disastrous results which ensued, Snelling’s position, 
as before stated, at Guaymas is to be taken into consideration. This position 
was not of such a character that if it was destroyed it would amount to any great 
sum. Snelling could have, without any damage whatever, saved his knowledge 
of the country which he was engaged in acquiring and the information which 
he had already collected upon the subject. There is only one piece of evidence, 
and that not satisfactory, showing that the claimant had any other more perma
nent or formal business, and this is a protest, in which [it] is stated that he was 
engaged in certain mining speculations with Lewis Hulseman. But not even this 
can be considered as proven, nor are the damages suffered in such business.364

Umpire Thornton of the Commission referred to above, allowed 
$2,000 Mexican gold on account of the bad treatment of Thomas 
Gourrier, a citizen of the United States, who was expelled by the

362 Docket 11; ms. Department of State.
363 Ibid.
364 Ibid.
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Mexican authorities on seemingly proper grounds.365 In so doing he 
said that—
there is slight proof that the claimant was one of the Military colonists whom 
the Emperor Maximilian endeavoured to establish at Toluquilla. It may there
fore well be that General Figueroa was justified in taking him prisoner and in 
turning him out of the country. Indeed there is a suspicious reticence on the 
part of the claimant and his witnesses as to the point at which he was arrested, 
and the place at which the latter met him. But there is no excuse for the cruelty 
with which the claimant appears to have been treated by General Figueroa, and 
Unnecessary the unnecessary and painful march to which he was subjected 
cruelty; health together with his subsequent imprisonment. For these which 
affected are not refuted by the defence and which seem to have seri
ously injured claimant’s health, the Umpire considers that he is entitled to 
compensation.366

366 Docket 975; ms. Department of State.
366 The claim, as described in the memorial of Thomas Gourrier, was as follows:

The claimant says that he has a just claim against the United States of 
Mexico, arising from injuries to his property and person by authorities of 
the United States of Mexico, to the amount of seventy-five thousand eight 
hundred dollars.

Such claim arose in May, 1866, at which time he was in the State of Vera 
Cruz, Mexico, for the purpose of speculating in coffee. That while attend
ing to his legitimate business he was arrested by a band of armed soldiers 
belonging to the Republican Constitutional Government of Mexico, of 
which Juarez was the President, and robbed of five hundred ($500) dollars 
in gold, and of his personal effects, valued at three hundred ($300) dollars, 
and also of letters of credit, which left him in a destitute condition. That 
the band of armed soldiers, by whom he was summarily arrested, were under 
the command of General Lewis Perez Figueroa, an officer of the regular 
army of the Republic of Mexico, of which Juarez was President.

That when he was arrested he exhibited his United States passport, and 
protested against his arrest as an American citizen, at the same time threat
ening to report them to the United States Government. He was neverthe
less treated with every manner of indignity and insult[,] ridiculed and hooted 
at; he was then put under an armed guard and marched into the State of 
La Puebla, then into the State of Oaxaca [,] from thence back into the State 
of Vera Cruz, a distance of at least three hundred miles, and was then im
prisoned at Autestepec, in close confinement for eight days.

That during the marching to and fro his shoes were worn out and his 
lower limps [sic] exposed to thorns, chiggers, &c., that every night of his 
arrest he was compelled to sleep on the ground in filthy Mexican huts with 
a lot of consrips [sic], who were loathsome and filled with vermin.

Claimant also says, that during all the time of his arrest, which lasted 
about four weeks, only two days rations were issued to him, also that he 
was several times offered his liberty on condition of his enlisting in the 
service of the Juarez Government, which he refused to do.

That he was frequently threatened with being put to hard labor and also 
threatened with death if he made an attempt to escape, and that he was 
finally released through the interference of Thomas Soubley, an American 
citizen, resident of Mexico.

That in regard to the after suffering of the claimant the certificates of 
Dr. A. Martin and his attending physician are hereby annexed as forming a
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In the case of James B. Kindred,367 a citizen of the United States 
who was also expelled from Mexico, Umpire Thornton of the same 
Commission said that the case was “ almost the same as that of Thomas 
Gourrier vs. Mexico, No. 975.” He added:
It is tolerably clear that he was a member of the Military Colony established by 
The Emperor Maximilian at Omealca, and there is no doubt of the right of the 
Mexican Government to break up that establishment.

But the unnecessary cruelty with which he was treated deserves compensation. 
As it does not appear however that his health was so much affected by it as in the 
case of Thomas Gourrier, the Umpire awards that there be paid by the Mexican 
Gouvernment on account of the abovementioned claim the sum of fifteen hundred 
Mexican Gold Dollars ($l,500°5Koo) without interest.368
Footnote 366—Continued.

part of this memorial, who says, “that the claimant on his return from 
Mexico, in the year 1866, was a patient in his charge for three years subsequent.

“That in taking charge of him he found that he was very much re
duced and debilitated, his lower limbs being covered with great number 
of phagedenic ulcers of a very malignant character, having been very dif
ficult to heal, they were a great drain upon his system, and in consequence 
he was reduced to a chaotic condition. Incipient tuberculosis was gradu
ally developing, and at that time he had despaired of his ever recover
ing; further, that his entire malady was caused by his great exposure 
and maltreatment during his imprisonment, and still further, that in his 
opinion he has organic affection of the liver and bowels.” [Ibid.]

367 Docket 991; ms. Department of State.
368 The circumstances upon which this claim was founded as recited in the 

claimant’s memorial were as follows:
On or about the 13th day of May, A.D. 1866, an armed force of the 

Mexican Liberal army under the command of General Figeroa [sic], at the 
hacienda of Omealca aforesaid, seized and took from your memorialist one 
mule, worth $150; one saddle, worth $30; farming utensils, worth $200; 
clothing, worth $250; one gun, worth $35; one revolver, worth $40; dry 
goods and groceries, worth $150; a field of growing corn, forty acres, worth 
$2,500; coined money, $432; one gold watch, worth $80; gold finger ring 
and breastpin, worth $25; all the property of your memorialist, and appro
priated the same to the uses of the said Mexican Republic, so that the same 
was entirely lost to him.

The said forces, at the same time and place, arrested your memorialist 
without any just cause, and kept him a prisoner for thirty-two days, forcing 
him to march most of that time barefooted, they having taken his shoes 
from him, without any rations or subsistance [sic], except a small quantity 
of raw Indian corn which was furnished him each day. During the whole 
time of his said imprisonment the said forces most cruelly and inhumanely 
treated him, causing him very great mental and physical suffering, whereby 
his health was very materially effected, so that after he was released he was 
for a great length of time unable to perform any labor, by reason of which 
he claims that he was injured and damaged in his person, by the said author
ities of the Mexican Republic, in the sum of $100,000.

That by reason of the premises, your memorialist claims, in his own sole 
and exclusive behalf, from the government of the Mexican Republic, the 
sum of one hundred and three thousand eight hundred and ninety-seven 
dollars, gold, with interest, damages; and he therefore prays for an award 
against the said government for his said damages.

[Ibid.]
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Joseph A. Costa (referred to as James A. Costa in the decision), a 
citizen of the United States, was arrested by General Figueroa in 
Mexico when found in a section of that country which was under the 
control of the enemy, i. e. “among the Military Colonists” of the 
Emperor Maximilian. He alleged that on or about March 15, 1866 
he was arrested at or near the town of Talliquilla, State of Veracruz, 
and under a guard of troops was forced to march on foot for a distance 
of two hundred and twenty-five miles to the town of Tuxtepec, where, 
on May 25, 1866, he was imprisoned “in a dirty, lousy prison” with 
a number of Mexican felons, many of whom had the smallpox and 
other loathsome diseases; that he was kept there until June 7, 1866 
when, upon taking an oath before the Mexican authorities to leave 
the country, he was released from prison and departed to his home in 
the State of Texas. He claimed that he was badly abused and mal
treated on the enforced march and that his health was greatly im
paired by the arrest, march, imprisonment, and maltreatment, for all 
of which he claimed damages in the sum of $75,000 gold. Umpire 
Thornton of the Commission established under the 1868 convention, 
United States and Mexico, before which the case was arbitrated, 
stated in his opinion that:

. . . There is no doubt however that a state of war existed at the time, and 
. that Costa was found by the troops of General Figueroa in a

ihU-eatmenf1 ^’ Par^ the country which was under the controul of, and pro-
and expulsion tected by, the enemy. The Umpire is therefore of opinion that 

General Figueroa, availing himself of the rights of war, com
mitted no violation of them in taking possession of property belonging to a person 
residing in the enemy’s territory. But as there is no proof whatever that the 
claimant had committed any violation of neutrality, the Umpire does not con
sider that General Figueroa was justified in taking him prisoner,—in subjecting 
him to the treatment which the evidence shows that he suffered, and in requiring 
that he should leave Mexican territory.

The Umpire considers therefore that the claimant in this case is entitled to 
compensation for the arrest, treatment and final explusion of which he complains, 
and he awards that the sum of Two thousand Mexican Gold Dollars ($2000) 
without interest be paid by the Mexican Government on account of the above 
claim.369

On May 5, 1869 Charles Jemot, a citizen of the United States, was 
arrested in Cuba by the Spanish authorities on the ground of con
veying information to the Cuban insurgents. He was tried by court 
martial and sentenced to ten years ’ imprisonment but was finally

869 Opinions, docket 560; ms. Department of State.
Umpire Thornton also allowed $2,000 Mexican gold without interest in the case 

of Alfred F. Marshall (United States v. Mexico) before the same Commission, 
where $52,275 was claimed for similar treatment. (Docket 650; ibid.)
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released on condition that he would leave the Island. It was alleged 
„ , „ that he was confined in jail at Trinidad for six months
r p]Anna from *
imprisonment and eleven days, until November 16, 1869; that he
conditioned on was then, by order of the captain general, removed

epar ure to the national jail at Habana and there confined
until December 4, 1869, when he received a passport from the United 
States Consul at Habana to embark on the British steamer Ida, 
bound for St. Thomas; that he had no alternative but to accept; 
and that he was not permitted to return to his plantation. He 
further alleged that in consequence of his arrest, imprisonment, and 
banishment, the buildings on his plantation were damaged and de
stroyed, and his stock was carried away. On those grounds damages 
were claimed in the sum of $200,000. The American and Spanish 
Claims Commission established under the agreement of February 
11-12, 1871 between the United States and Spain allowed the claim
ant $5,000 with interest, without explanation of the grounds of the 
award or of the amount allowed.370 * 38

370 United States and Spanish Claims Commission, Record, unpaged, docket 
108.

The following statement of the claimant’s case is contained in the Brief of the 
United States:

The claimant’s plantation having been invaded by the insurgents, he, 
as soon as he could escape, repaired to Trinidad de Cuba, and informed the 
governor, asking for protection, but, as he could not receive it, the governor 
alleging he had no troops at his disposal, he determined to remain in the 
city, fearing to go back to his place. This was on the 6th of April, 1869. 
(See claimant’s evidence, page 2, lines 26 to 38.)

Claimant remained in Trinidad until the 5th May following, when, without 
warning or examination, and no cause of accusation stated to him, he was 
arrested by order of the governor, and cast into the common jail, in a small 
room, locked with double iron doors, a brick floor, with no bed, chair, table, 
or furniture of any kind. A bed was sent to him, but they refused to allow 
him to have it brought into the jail. (See claimant’s evidence, p. 2, lines
38 to 43.)

After sixteen days’ confinement, claimant was brought out for trial before 
a court-martial, consisting of the governor and eight or ten officers in full 
uniform, although they had been informed by [Horatio] Fox, the United 
States consul at Trinidad, that he was a citizen of the United States, and had 
demanded that the trial should be conducted under the provisions of the 
treaty of 1795, which demand the governor refused. (See claimant’s evi
dence, page 2, lines 52 to 56, bottom of the page, and page 3, lines 1 to 4 
at the top of said page.)

On the morning of the day on which claimant was arrested, he had dis
patched to his plantation three mules laden with provisions. It was stated 
that the driver of these mules had been arrested, and that there had been 
found on him a written paper and two American newspapers; if any such 
things were really found on the muleteer,they did not come from the claim
ant, who had never seen or heard of them. (See claimant’s evidence, 
page 2, lines 45 to 52 near the bottom.)

[Footnote continued on p. 488.]
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On June 10, 1899, Arnold Jacob Maal, a Dutch subject and com
mercial traveler, arrived at the port of La Guaira, Venezuela, where 
Indignities he disembarked from the steamship Caracas. As he
accompanying was about to enter a train at La Guaira for the city 
expulsion 0f Qaracas> ue was accosted by a Venezuelan who
informed him that he was under arrest. Accompanied by armed 
police, he was forced to return to the port, where his trunks and 
baggage were opened and examined. While thus under arrest he 
was subjected to the indignity of being stripped of all clothing and 
made the subject of mirth and laughter on the part of bystanders. 
By order of the customs administrator he was taken to the civil 
chief of that city, who, after communicating by telephone with the 
President of the Kepublic, informed the claimant that he was sus
pected of being a conspirator against the Government of Venezuela 
and in the interest of revolutionists and that he must at once reembark 
and leave Venezuela, never to return. He was conducted by a posse 
to the steamship Caracas, on which, after much solicitation, he was 
permitted to embark for his return trip to Curasao, from which city 
he had departed on June 9. He denied all connection with revo
lutionary matters incident to Venezuela and protested that he was 
utterly indifferent to the political conditions of that country.

He claimed damages before the Netherland-Venezuelan Claims 
Commission of 1903 in the amount of 50,000 bolivares, based upon 28
Footnote 370—Continued.

On the examination preliminary to the trial before the court-martial, the 
paper said to have been found on the muleteer was produced by the prose
cuting officer, who stated that it contained information as to the movements 
of the Spanish troops, and presented it to claimant, asking him whether it 
was in his handwriting, but not allowing him to read it, or hear it lead. 
Claimant at once stated it was not in his handwriting, and that he had never 
seen it; and, moreover, from physical disability, resulting from having some 
years before been struck by lightning, he was utterly unable to write in such 
a hand. This he offered to prove, but was not allowed to send for any 
witnesses! (See claimant’s evidence, page 3, lines 7 to 23.) The claimant 
was found guilty by the military tribunal, and condemned to imprisonment 
for ten years in chains. (Same, p. 3, lines 26 and 27.) He was then con
veyed back to prison, and placed in a room with forty or fifty criminals of 
the lowest class. He was allowed, on payment of $20, to bring a chair and 
a stretcher (bench) into this room, for him to sleep on; and he was kept in 
this room until the 16th November following, 1869. (Same, p. 2, lines
28 to 34.)

On the 16th November, 1869, claimant was taken from Trinidad to 
Havana, and there put into the national prison, where he was detained 
until the 4th of December following, when the United States consul handed 
him a passport to leave the island, on condition that he should leave the 
island at once, which he was compelled to accept. (Same, p. 3, lines 36 to 45.) 
He was thus separated from his family and not permitted to return to Cuba. 
(Same, p. 3, foot. See commutation of claimant’s sentence in evidence of 
Spain, filed 31 July, 1875, on page 2, lines 7 and 8.)

[Ibid. pp. 2-3 of the Brief.]
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his arrest, the indignities suffered, and the delay occasioned in his 
anticipated trip to Europe in the prosecution of his business enter
prises, causing him, as he alleged, the loss of much money.

Umpire Plumley, in delivering the opinion for the Commission, said:
There is no question in the mind of the umpire that the Government of 

Venezuela in a proper and lawful manner may exclude, or if need be, expel per
sons dangerous to the welfare of the country, and may exercise large discretionary 
powers in this regard. Countries differ in their methods and means by which 
these matters are accomplished, but the right is inherent in all sovereign powers 
and is one of the attributes of sovereignty, since it exercises it rightfully only in a 
proper defense of the country from some danger anticipated or actual.

The umpire understands that by the laws, organic and civil, of Venezuela this 
power is lodged in the hands of the chief executive, who, acting under the methods 
laid down may expel one who is a menace to the Republic, if not domiciled by a 
two years’ residence. It is historic that the date of this exclusion from Venezuela 
was within that period of Venezuela’s national life when there were more than the 
ordinary hazards to the country from revolutionary actions and conspiracies, and 
it was undoubtedly necessary that the national Government should be on the alert 
to protect itself against such evils; and had the exclusion of the claimant been 
accomplished in a rightful manner without unnecessary indignity or hardship to 
him the umpire would feel constrained to disallow the claim.

There was no possible occasion for the public stripping, or private stripping 
in fact, of the claimant. It was not for the protection of Venezuela that he was 
compelled to suffer this indignity to his person and to his feelings. From all the 
proof he came here as a gentleman and was entitled throughout his examination 
and deportation to be treated as a gentleman, and whether we are to consider 
him as a gentleman or simply as a man his right to his own person and to his 
own undisturbed sensibilities is one of the first rights of freedom and one of the 
priceless privileges of liberty. The umpire has been taught to regard the person 
of another as something to be held sacred, and that it could not be touched even 
in the lightest manner, in anger or without cause, against his consent, and if so 
done it is considered an assault for which damages must be given commensurate 
with the spirit and the character of the assault and the quality of the manhood 
represented in the individual thus assaulted. The umpire acquits the high 
authorities of the Government from any other purpose or thought than the mere 
exclusion of one regarded dangerous to the welfare of the Government, but the 
acts of their subordinates in the line of their authority, however odious their 
acts may be, the Government must stand sponsor for. And since there is no 
proof or suggestion that those in discharge of this important duty of the Govern
ment of Venezuela have been reprimanded, punished or discharged, the only 
way in which there can be an expression of regret on the part of the Government 
and a discharge of its duty toward the subject of a sovereign and a friendly 
State is by making an indemnity therefor in the way of money compensation. 
This must be of a sufficient sum to express its appreciation of the indignity 
practiced upon this subject and its high desire to fully discharge such obligation.

In the opinion of the umpire the respondent Government should be held to 
pay the claimant Government in the interest of and on behalf of the claimant, 
solely because of these indignities the sum of five hundred dollars in gold coin
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of the United States of America, or its equivalent in silver at the current rate of 
exchange at the time of payment; and judgment may be entered accordingly.371

Edgar Warren, a citizen of the United States, removed from San 
Francisco to Guaymas, under the belief that Lower California and 
Sonora, as he alleged, had been purchased by the United States 
Government. Shortly after his arrival at Guaymas with a party 
of filibustering expeditionists, he was ordered to leave Mexico. 
He refused to obey, and the measures taken by the authorities in 
carrying out this order formed the basis of his claim against Mexico. 
Claimant was ordered to leave Mexico on a brig bound for another 
Mexican port and only indirectly for the United States. Upon his 
refusal to depart on this brig, he was sent to an island prison, was 
kept there without protection from the weather, and, later, was cast 
into irons on a small vessel and taken to another prison.372

371 Ralston’s Report (1904) 914-916.
872 In his memorial Warren made the following statement of his case:

Your memorialist further shows, that being thus lawfully and peaceably 
within the territory of Mexico, and under the protection of the law of nations, 
and having in no respect or degree forfeited or given cause to suspect that 
he had forfeited the protection and immunities due to his nationality as an 
American citizen, immediately after his arrival at Guaymas, which was on 
the 4th day of March, 1854, your memorialist, together with several other 
Americans, was summoned before the captain of the port, subjected to a 
rigid examination and deprived of their arms. On the 10th of said month 
they were ordered to quit the country within three days. There being no 
vessel in port bound for the United States or any foreign port within the 
time designated, your memorialist requested of the proper authorities a 
passport to allow him to proceed to the United States by land, which was 
refused.

On the 13th he was ordered to embark on the brig Triton within one hour 
and proceed to Mazatlan. He accordingly proceeded to take passage on the 
said brig, but was informed by the master that the brig was bound for 
La Paz, thence to the Isle of Carmen, thence to Mazatlan, which she was 
expected to reach in about 25 or 30 days, whereupon your memorialist 
refused to take passage in said vessel.

That thereupon your memorialist was arrested by an officer of the National 
Guard, with a detachment of soldiers, and committed to prison as a criminal, 
whence he was taken and carried to an island in the harbor, a barren rock, 
where he was detained with other passengers of the Patrita, without shelter 
by day or night to protect them from the burning sun and chilling dews. 
And after three days your memorialist, with some others, was placed on board 
the Patrita, and then confined by shackles to an iron bar, during 5 days, in 
the hold of a small vessel of 160 tons. Here they were subjected to every 
imaginable annoyance and privation until the vessel arrived at Mazatlan, 
when they were removed to prison on shore, whence your memorialist was 
released on the 23d day of April, and was received on board of a United 
States war vessel, in the harbor.

Your memorialist claims an indemnity and satisfaction by way of damages 
in the premises, to the amount and value of fifty thousand ($50,000) dollars, 
and he prays the same be awarded him by the decree of this Commission.

[Docket 47; ms. Department of State.]
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Commissioner M. de Zamacona, speaking for the Commission 
under the 1868 convention, before which the case was presented, 
stated that the principal circumstances indicated that—

. . . the arrival of the Patrita, upon the Mexican coast, was a just cause of 
alarm on account of the rumors which preceded her, on account of the character 
of the vessel, and the character of her passengers, that the absence of a respectable 
garrison created a conflict at Guaymas and induced the local authorities to supply 
the absence of an armed force by active and energetic measures. That these 

facts were recognized even by the United States Secretary of 
Excess of severity State, Mr. Marcy, as may be seen in his communication of 29th 

of May, 1854, in which he simply censures what he considers 
to be an excess of severity in the case; that if in the arrest of the suspicious expedi
tionists they experienced some privations and sufferings, such were mostly due 
to the circumstances of time and place, in which the public officers had no volun
tary participation; that the Superior order of the Authorities, to whom applica
tion was made in Mexico, were as deferent as they were hasty in ordering a 
suspension of the proceedings.
... 1 have stated them [the above considerations] for the purpose of showing, 

that if in the incident to which they refer, there was a belief, as it appears there 
was, on the part of the members of this Commission, that there was something 

incompatible with the equilibrium which should be observed 
44 Very moderate between the public defense and individual guaranties, that 
amount” there were many reasons of excuse on behalf of the Author

ities at Guaymas and that but a very moderate amount 
should be awarded to these claimants.

In the favorable decisions which have been made on behalf of some of them, 
before I became a member of the Commission, I think I discover a spirit which 
tends, not so much to granting compensation for injuries not perfectly established 
and to persons not wholly guiltless, as to render homage to the principles of 
individual liberty and protection.

Imbued with this spirit and disposed to follow in the footsteps of my predeces
sor, Mr. Palacio, in this matter, it is my opinion that the Government of Mexico 
pay to the Government of the United States, on behalf of this claimant, the sum 
of two thousand dollars in U. S. Currency without interest.878

PROPERTY LOSS

Claimants John E. Gowen and Franklin Copeland, citizens of the 
United States, discovered guano on a group of islands known as 
“Los Mongos” in the Caribbean Sea. In December 1854 they made 
extensive preparations for the removal of the guano, sending men, 
machinery, and material, and instructing their agents to take posses

. sion of these uninhabited rocks. In June 1855 the 
pro^ertTloss^f0r claimants were notified by the Venezuelan authorities 
but not for ^ that they must either leave the islands peaceably 
strong^m^”the or ke forcibly ejected. In September 1855 certain 

persons, who later formed the Philadelphia Guano 
Company, obtained a lease of the islands from the Venezuelan Gov
ernment. On or about December 1, 1855 a Venezuelan man-of-war

878 Ibid.
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seized the islands, machinery, etc., and, under threat of imprison
ment, expelled the claimants7 manager and men. On January 10, 
1856 the claimants entered into a contract of sub-lease with the repre
sentatives of the Philadelphia company which had obtained the 
lease of the islands.

A claim against Venezuela on behalf of Go wen and Copeland was 
presented to the United States-Venezuelan Claims Commission estab
lished under the convention of December 5, 1885, based on the 
temporary seizure of the property and the expulsion of their men. 
After reciting certain terms of the agreement between the claimants 
and the Philadelphia Guano Company, Commissioner Findlay, on 
behalf of the Commission, said that 374—
it would seem that as a part of the consideration for the sub-lease of the guano 
beds for a period of fifteen months, the claimants agreed that the Philadelphia 
Guano Company should have all the plant used in exploiting the deposits, and 
as this agreement was made a little more than a month after the seizure com
plained of by the Venezuelan authorities, it is not unreasonable or improbable 
to suppose that the plant was simply held by them until they were notified of the 
agreement between their lessees and the claimants. In other words, there is no 
evidence before the Commission that Venezuela seized and appropriated the 
plant for her own use, or that she used the plant in the interval between the 
date of the seizure and the time when work was renewed under the sub-lease or 
contract of the 10th of January, 1856.

What she appears to have done was to expel the men employed by the claim
ants, and then to have seized and held the plant, buildings, &c., until the agree
ment with the Philadelphia concern was consummated, after which work was 
resumed and conducted as it had been prior to the seizure.

The amount of the indemnity claimed was stated in the brief of 
the claimants as follows:

William H. Jordan says $250 in specie were taken. Isaiah O. Richardson says 
that at the time they left there was not less than 60,000 tons of guano on the 
island. Mr. Copeland says claimants excavated and removed 4,000 tons under 
the agreement with the Philadelphia company, paying thereon a royalty of 
$40,000. The evidence on these points was before the Caracas Commission, 
and the failure of the respondent government to reply to the inquiry of the 
Commission as to the amount received by her from the guano on these islands is 
a virtual acquiescence in our statements.

John H. Richardson testifies that $500 were paid to the captain of the Vene
zuelan man-of-war for the privilege of loading one of the vessels.

William H. Jordan and Isaiah O. Richardson testify that the materials, plant, 
and machinery taken by the respondent were worth $20,000. The amount
paid for false freights was $24,695. (See p. 28 [Claimants’ brief].)

The loss to the claimants has been—
60,000 tons of guano, at $10.....................................................................$600, 000

(Of this sum $41,260 were paid by claimants in coin, and the re
mainder is for guano either taken by other parties or still in the pos-________
session of Venezuela.) Forwarded............... $600, 000

374 Opinions Delivered by the Commissioners in the Principal Cases (1890) 381, 
383-384, docket 16.
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Forwarded............................................................................................... $600, 000
Specie................................................................................................. 250
Money exacted...................................................................................... 500
Value of plant...................................................................................... 20, 000
False freights...................................................................................... 24, 695

$645, 445
Interest at six per cent, from December, 1855, to September, 1890.375 376

Mr. Findlay held that claimants were not to be treated as “ tres
passers, subject to be removed by the strong hand, and to be despoiled 
of their possessions without redress”. The Commission allowed 
$20,000 gold coin of the United States as the value of the appropriated 
plant, i. e. that which was lost by the claimants “by the act of Vene
zuela in dispossessing them”.376

On December 21, 1863 Robert H. Pruyn, Minister of the United 
States to Japan, by a note to the Ministry of Foreign Affairs called 
attention to the case of one George Horton, an American citizen, who, 
together with another American citizen, had a few months previously 

been brought to Japan by a Japanese whaling vessel 
Summary expul- from the Bonin Islands, charged with certain offenses, 
erty! expectancy' Horton, eighty-four or eighty-five years of age, was 
of life considered described by the American Minister as a poor man, 

trembling, and paralytic, “charged with no offence, 
but coming off to the ship in a boat in which a pistol was found”. 
It appeared that Horton, who had been released at once 377 through 
the intercession of the American Consul, had been left on the Bonin 
Islands by Commodore Perry in 1854 and had supported himself 
by cultivating a small piece of land which he owned. Minister 
Pruyn, in the note above referred to, asked that Horton be returned 
to the Islands by the Japanese, stating:

. . . I regard his expulsion as entirely unwarranted; but if it was essential
to the peaceful possession of these islands, and such possession be finally acqui
esced in by the government of the United States, it is manifestly proper that you 
should pay for the property you have taken from him. If, therefore, you do 
not send him back I demand the payment of the sum of $2,000 to me as an 
indemnity for his use.378
To this the Japanese Government replied that “it was dangerous to 
leave him there” as considerable anti-foreign sentiment existed in 
Japan and her possessions at that time.

375 United States and Venezuelan Commission: Briefs (1890) 1065, 1089-1090 
[temporary paging], Brief in Support of the Claim of Gowen & Copeland.

376 Opinions Delivered by the Commissioners in the Principal Cases (1890) 384, 
386, 388-389.

377 1864 For. Rel., pt. Ill, p. 471.
378 Ibid. 472.
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Minister Pruyn, however, in a despatch to Secretary of State 
Seward,379 on July 2, 1864, stated that “The Japanese Government 
would have taken Horton back to the Bonin islands rather than pay 
the sum of $2,000”, but Horton was unwilling to return. The 
Japanese Government offered $1,000 Mexican in compromise, which 
Minister Pruyn accepted, explaining that “he [Horton] being 84 
years of age, the sum will probably be sufficient to supply his wants 
as long as he is likely to live”.380

There are two incidents involved in the celebrated Caroline Islands 
Missionary Cases (United States v. Spain).381 The first claim in point 
of origin arose when the Reverend Edward T. Doane, an American 
citizen about seventy years old, was arrested on April 14, 1887, kept 
in solitary confinement for three days, and then sentenced by the 
Spanish Governor of Ponape, in the Micronesian Islands, to 
imprisonment for fifteen days in close confinement on a Spanish 
transport, because he had inserted the word “arbitrary” in a written 
protest to the Governor against a threatened disturbance of the 
title to realty deeded by native chiefs to certain missionaries, of 
whom the Reverend Mr. Doane was the leader. Two months’ 
additional imprisonment was added to his original sentence, to be 
served in like manner, and he was not informed of the nature of the 
charges against him. Doane was deported on January 11, 1888 to 
Manila,382 Philippine Islands, where, upon trial, the proceedings 
were annulled. He was then returned to Ponapd, his previous 
domicil.383 At the time of this incident an American gunboat was 
sent to Ponape to protect the missionaries.384

379 Ibid. 515.
380 Ibid.
The same despatch contained an enclosure dated June 6, 1864 from Minister 

Pruyn to the American Consul at Yokohama, George S. Fisher, directing him to— 
receive of the Japanese government the sum of one thousand Mexican 
dollars, paid on my demand, as an indemnity for George Horton, an aged 
seaman of the United States.

As he is more than 84 years of age, I suppose that in all human probability 
the above sum, carefully husbanded may suffice for his future support, 
without making him a burden on the United States government.

You will, therefore, place the same safely at interest, so as to produce at 
least 12 per cent, per annum, and appropriate the interest and so much of the 
principal as from time to time may be necessary for his support. I shall 
advise Horton that he will be allowed, by will or other instrument in writing, 
to indicate the disposition of any balance which may remain at the time of 
his death, after paying the expenses of his funeral.

[Ibid. 516.]
381 Caroline Islands Missionary Casest including the case of the Reverend 

Edward T. Doane (1892 For. Rel. 394-485, 489, 492, 504-514; 1893 For. Rel.
559-588; 1894 For. Rel. 590-598).

383 1892 For. Rel. 395.
383 Ibid. 429.
384 Ibid. 395, 436.



The American Board of Commissioners of Foreign Missions asked 
reparation “such as suitably to mark the extent of the injury re
ceived and thoroughly to impress upon all who shall have responsi
bility in the administration of the Spanish Government in these 
islands the duty of fully respecting the rights of American citizens”.385 386 
This Board, on September 24,1888, made the following estimate of the 
amount of the losses sustained on account of this incident: 385
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The direct outlay by the board to meet expenses connected with
Mr. Doane’s arrest—nearly.................................................................$1, 000

Land occupied by the Governor on Ponap6 formerly in the possession of
the mission “is valued by Mr. Doane” at.......................................... 2, 000

Total $3,000

The Board also asked that something should be allowed for “the 
interruption of all our work on the island as well as the indignity to 
our Government involved in the arbitrary treatment to which 
Mr. Doane was subjected”. Without attempting “to fix a money 
equivalent for these things”, at least $5,000 was suggested as an 
appropriate amount to be asked from the Spanish Government.387

On December 20, 1888 Secretary of State Bayard sent instructions 
that earnest representations be made against the seizure and the 
apparent withholding of Doane’s deeds to the realty by the Spanish 
Governor on the pretext of having them approved by superior 
officials.388

When the Government of the United States requested an indem
nity, the Spanish Minister of State insisted that Doane had suffered 
no material losses upon which an indemnity could be based 389 and that:

As to the moral injuries which Mr. Doane may have suffered, your excellency 
will agree with me that his dignity ought to be completely satisfied with the dis
approbation of the conduct of the Governor of the Caroline Islands, with his free 
restoration to his place of residence, with the attentions of which he was con
stantly the object and with the declarations made by Messrs. Elduayen and 
Moret, and the confirmation by the latter of the assurances given by the authori
ties of the archipelago both to Mr. Doane and the American consul that the 
mission could freely continue its labors in behalf of the propagation of the gospel, 
and that all the property legally acquired in the Carolines by the American mission 
would be respected.390

In reply, the Government of the United States stated that the 
“imprisonment involved not merely a question of personal liberty, 
but a deprivation of a substantial right, viz, that of personal liberty.

385 Ibid. 420.
386 Ibid. 422.
387 Ibid.
388 Ibid. 422-423, 428.
389 Ibid. 429-430.
390 Ibid. 430.
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It is admitted that the imprisonment and deportation of Mr. Doane 
were wholly unjustifiable ... a wrong for which substantial reparation 
should be made.” 391

The other incident arising in the Caroline Islands, referred to 
above, grew out of a struggle in 1890 between the natives and the 
Spaniards, during which American Mission property at Oua was 
occupied and the missionaries were forced to leave the island, it 
being unsafe for them to remain.392 Spanish forces wantonly and 
unnecessarily burned the buildings belonging to the mission.393 
The total estimated value of the mission property destroyed, real and 
personal, was $11,114.394

Secretary of State Foster stated on November 29, 1892, in an 
instruction to Mr. Snowden, American Minister to Spain, that the 
“immediate pecuniary damage occasioned by Mr. Doane’s arrest 
and deportation is variously estimated at from $1,000 to $3,000.” 395 
The claim for compensation for Doane’s land (the Kenan land) was 
recognized by the Spanish authorities in the amount of $2,000.396 
The total amount of the claims as presented by the United States 
Government was $25,000, which it was said would “ barely cover the 
actual property taken and destroyed, without taldng into considera- 
Value of ro ^on great injury done its [the Board’s] mission 
erty destroyed; work and interests.” 397 The value of the investment 
actual losses and jn mission from 1852 to 1890 was estimated atpxDenses

$446,921. The United States Government asked 
$25,000 on the condition that the missionaries be permitted to return 
to Ponape, and that, if not so permitted, the amount asked should 
not be less than $250,000.398 The minimum amount which the 
United States would accept, $17,500, was finally agreed upon.399 On 
July 13, 1894 an indemnity of $17,500 in American gold was paid to 
the American Minister, Mr. Taylor, for the benefit of the Methodist 
Missionaries of Ponape, Eastern Carolines, for pecuniary losses sus
tained by the missionaries during the disturbances of 1887 and 1890.400

In the case of Samuel Jobson (United States v. Mexico), the Board 
of Commissioners appointed under the act of March 3, 1849 to decide 
American claims against Mexico, held that an indemnity should be 
paid to the claimant, an American citizen, who, on June 17, 1846,

391 Secretary of State Blaine to Mr. Palmer, March 13, 1890, ibid. 433.
393 Ibid. 438, 445, 447.
393 Ibid. 446-447; 1893 For. Rel. 582-583.
394 1892 For. Rel. 474, 513.
39® Ibid. 513, 514.
39« Ibid. 473, 514.
3” Ibid. 514, 517.
393 1893 For. Rel. 575, 577.
399 Ibid. 581, 583.
400 1894 For. Rel. 595, 596.
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was ordered by General Bravo, the military officer in command of
Summary ex ul Veracruz, to leave that city without delay. The
sion in war time; order was accompanied with threats of personal viol-
threats; business lence if Jobson did not comply therewith. After losses 1 ^making a hurried disposition of his stock of goods,
Jobson left Veracruz and went to Coatapec, a village near Jalapa,
where he remained until Veracruz was taken by the American forces,
when he returned. The claimant alleged “that in consequence of
his summary expulsion he was compelled to sell his stock at a sacrifice,
and that his business was broken up”. He claimed an indemnity
in the amount of $25,000, of which $2,677.90 was for “loss on goods
by forced sale”, $3,000 was for “expenses of living, transportation,
etc., by reason of expulsion over and above what would otherwise
have been necessary”, $5,000 was for “damages resulting from loss of
profits which would have been realized but for the expulsion of the
claimant and the necessity he was under to sell his goods in order to
obtain the means of subsistence”, and $5,000 for “damages by way of
compensation for imprisonment, duress and loss of business”.401 He
claimed interest on the first three items. He was awarded $4,477.80
plus interest. The Board made no explanation of the bases on which
the amount was calculated.402

GROUP DEPORTATION

In the summer of 1900 the British Government discovered that a 
movement was on foot in Johannesburg and nearby towns in South 
Africa to overpower the British authority at that place. The move
ment appeared to be promoted principally by foreigners, who acted 

# in concert with the Transvaalers. It was believed
I900h Afnca’ that on the fourteenth of June, the anniversary of 

the taking of the Bastille, the leaders of the move
ment were planning, after a French national demonstration, to take 
control of the town by means of mob violence. Orders were issued 
by the British military authorities on the evening of June 13th for 
the arrest of all foreigners suspected of being connected with the 
movement. The various foreign consuls were notified of the arrests 
and probable deportation of their nationals. Certain of these 
nationals were deported because of their connection with the plots 
and conspiracies, and others because of their attitude toward the 
British military, because of failure to serve the British Government, 
and because of unneutral conduct in sympathizing with the Boers. 
Practically all the suspected persons were sent out of the country

401 Decision of the Board, February 28, 1851; Amended Memorial, March 6, 
1851; ms. Department of State.

402 1849 Commission; 1 Awards 119, ibid; see also ante pp. 474 et seq.
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hurriedly, no time being given to dispose of property, and families 
were broken up. In many instances the cost of transportation of 
the expelled parties to Europe was borne by the British Government.403

On April 8, 1901 the British Government appointed a Commission 
for the purpose of investigating the claims for compensation pre
sented by the Governments of Austria, Germany, Belgium, Denmark, 
Russia, Italy, Sweden and Norway, Spain, Switzerland, and the 
United States, for the arrest, imprisonment, and deportation of their 
nationals from South Africa by the British military authorities. 
That Commission consisted of Thomas Milvain, K. C., Major General 
J. Upton Prior, Major General the Honorable H. F. Eaton, C. A. 
Wilkins, and R. K. Loveday, who met in London for the purpose of 
hearing the cases.

The Government of the United States divided the American 
claimants into three groups: “first, those wrongfully deported and 
who suffered in consequence; secondly, those wrongfully deported 
who suffered no loss of property and no hardship; and, thirdly, 
those who were rightly deported but who were treated with unneces
sary severity”. The American Government took the position that 
the members of the first class should be treated generously; that the 
members of the second class were entitled only to nominal damages; * 203

403 Reports of the negotiations connected with the settlement of the claims 
that arose from these incidents are contained in the following despatches:

Charg6 d’Affaires White to Secretary of State Hay, October 2, 1900 (ms. 
Department of State, 200 Despatches, Great Britain, no. 405, and enclosures). 
Ambassador Choate to Secretary of State Hay: October 19, 1900 {ibid. no. 414); 
April 9, 1901 {ibid. 202 Despatches, Great Britain, no. 539, enclosure); April 12, 
1901 {ibid. no. 542, enclosure); April 26, 1901 {ibid, telegram no. 54); April 26, 
1901 {ibid. no. 555, enclosures); May 2, 1901 {ibid. no. 562, enclosures); May 15, 
1901 {ibid. no. 570, enclosures); May 22, 1901 {ibid. no. 572, enclosures); June 6, 
1901 {ibid. no. 584, enclosures); June 15, 1901 (ibid. no. 591,enclosures); June 28, 
1901 {ibid. no. 607, enclosures); July 5, 1901 {ibid. no. 614, enclosures); July 8, 
1901 {ibid, telegram no. 78); July 12, 1901 {ibid. no. 617, enclosures); July 16, 
1901 {ibid. no. 622, enclosure); July 26, 1901 {ibid. no. 626, enclosures); August 1, 
1901 {ibid, telegram); August 2, 1901 {ibid. no. 629); August 8, 1901 {ibid. no. 
636); August 14, 1901 {ibid. no. 639, enclosures); August 17, 1901 {ibid. no. 643, 
enclosures); August 24, 1901 {ibid. no. 649, enclosures); August 30, 1901 {ibid. 
no. 654, enclosures); August 31, 1901 {ibid, telegram); September 4, 1901 {ibid.
203 Despatches, Great Britain, telegram); September 4, 1901 {ibid. no. 661, 
enclosures). Charg6 White to Secretary of State Hay: October 26, 1901 {ibid. 
telegram); October 29, 1901 {ibid. no. 694, enclosures); November 6, 1901 {ibid. 
no. 700, enclosures); November 8, 1901 {ibid, telegram); November 9, 1901 
{ibid. no. 701, enclosures); November 16, 1901 {ibid, telegram); November 18, 
1901 {ibid. no. 703, enclosures); November 23, 1901 {ibid. no. 712, enclosure); 
December 13, 1901 {ibid. no. 722, enclosures); January 22, 1902 {ibid. 204 
Despatches, Great Britain, no. 757, enclosure). Ambassador Choate to Secre
tary of State Hay, June 30, 1902 {ibid. 205 Despatches, Great Britain, no. 892, 
enclosures).
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and that those of the third class were entitled to “some considera
tion^.404

There were fifteen American claimants. Henry White, American 
Charge d’Affaires, reported in a telegram of October 26, 1901 that the 
British Government offered £6,000 in full settlement for all the 
American claims, stating that £4,000 was the amount originally 
proposed by the British Government,405 and Secretary of State 
Hay promptly authorized the acceptance of the amount offered. 
Mr. R. Newton Crane, Counsel for the United States before the South 
African Deportation Compensation Commission (as it was called), 
stated, in a note of October 28, 1901 to Chargg d’Affaires White, that:

The settlement, so far as the United States Government is concerned, is, in 
my opinion, an extremely favorable one, as it will afford generous compensation 

to the claimants whose claims have merit. The sum agreed 
Lump sum; aver- Up0n a]so very much larger in proportion than that received 
allowed by any other Government. The total amount awarded is

£69,550, and the total number of claimants among whom it is 
to be awarded is 1,100, which gives an average of £63 4s. 6d. for each claimant. 
As there were only 15 claims presented by the American Government, and the 
sum awarded to the United States is £6,000, the average is £400 for each claimant, 
including the good, bad and indifferent. Some, you will remember, are obviously 
entitled to no compensation, as certain of them were not American citizens, 
while others took up arms against the English troops. The settlement averages, 
roughly, a gross sum of $2,000 for each American claimant. . . ,406

The Report of R. Newton Crane, dated November 16, 1901,407 
was as follows:

REPORT

On the Claims Submitted by the United States Government to the 
South African Deportation by the Military Authorities Compensa
tion Commission.

In General
Altogether 15 claims were presented, the claimants being:—

Alfred J. Giebner Dr. A. F. Conroy
Siegfried J. Ahrberg Anna Wedekind
Frank Crus Charles Fowles
Francisco Pudjunos John Joseph Maloney
John Anderson H. M. Marmorstein
William Phelps -------------- Lyons
--------------Sharp J6han Sundt

and--------------Nelkin
404 Ambassador Choate to Secretary of State Hay, August 14, 1901, ibid. 

202 Despatches, Great Britain, no. 639, enclosure: London Times, August 13, 
1901, Minutes of the meeting of the South African Compensation Commission.

405 Ibid. 203 Despatches, Great Britain, unnumbered.
406 1901 For. Rel. 216, 219.
407 Charge d’Affaires White to the Secretary of State, November 23, 1901, 

ms. Department of State, 203 Despatches, Great Britain, no. 712, enclosure; 
see also, 1901 For. Rel. 219, 220-222.
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Of these persons five claim to be native-born citizens of the United States, 
although no evidence is furnished as to the date or place of their birth, and eight 
-d claim to be naturalized citizens. Of the other two, Lyons and

p Sharp, nothing is known. Eight were deported on suspicion
of being concerned in the Johannesburg plot to murder Lord Roberts and other 
English officers; one was imprisoned at Natal as a Boer spy, one was captured on 
the battle field while serving as he alleges with a Red Cross Ambulance Corps 
attached to the Boer forces, and three were compelled to leave the country for 
various reasons. Two were, strictly speaking, not forcibly deported but appear 
to have voluntarily left South Africa, and at their own expense. The entire 
amount claimed on account of actual losses was $52,278.29.

The Commission heard all of the claims, so far as an ex parte statement of them 
could be made, except those of Lyons and Sharp. No claim has been forwarded 
from the Department of State on behalf of these last named claimants, but it was 
mentioned to the Commission that these persons had appealed to the United States 
Government and that their names were embraced in the letters addressed by 
His Excellency the American Ambassador to Lord Lansdown [sic] on the 24th 
October 1900, when the claims of American subjects was [sic] first brought to the 
attention of His Majesty’s Government. Sundt’s claim was presented to the 
Commission by his solicitors in England, Messrs. Tyrell, Lewis, Lewis, & Broad- 
ment, and Sundt was orally examined by the Commissioners. His claim was 
rejected on the ground that it appeared from his own admission that he had 
voluntarily left South Africa, and travelled to England at his own expense, and 
therefore his case was one which did not come within the jursidiction of the Com
mission. The claimant subsequently appealed to the Department of State, and 
upon instructions from the Ambassador his claim was again presented to the 
English Authorities.

The Commission announced that they would hear the various claims without 
insisting upon any technical formality in the way of proof; that they would give the 
representative of His Majesty’s Government, Sir John Ardagh, an opportunity to 
explain why each individual had been deported, and that then the claimants might 
put in any evidence they could adduce in reply to the charges made by Sir John 
Ardagh. This course was entered upon but after the claims had been gone through 
it was intimated by Sir John Ardagh that his Government desired, irrespective of 
any action by the Commission, to agree, if possible, with the representatives of 
the various Governments upon a lump sum to be received by each of the Powers 
in full satisfaction of the demands of their respective claimants, it being under
stood that His Majesty’s Government was not to be concerned as to how the 
sums so paid were allocated among the various claimants.

I communicated this proposition to His Excellency in my letter of the 29th of 
August last, and stated that in my opinion, for reasons therein stated, it was wise 
to accept it. In due course I received authority to enter into negotiations with 
Sir John Ardagh, and after numerous interviews extending over some weeks an 
offer of £6,000 was made on behalf of His Majesty’s Government to settle the 
American claims, and I was instructed to accept the same. The result was 
announced at the meeting of the Commission which was held on the 28th of 
October, 1901, and the Commission therefore ceased to have further consideration 
of the matter.

The settlement, in my opinion, is a very favourable one to the United States, 
both in respect to the substance of the claims and the relation they sustained to 
those put forward by other Governments. The amount awarded to the American 
Government is more than one hundred per cent greater than that allowed to any 
other Government whether the amount claimed or the number of claimants be 
considered. I trust I may be permitted in this connection to express my apprecia
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tion of the courtesy, sense of fairness and extreme indulgence shown by Sir John 
Ardagh through out the protracted negotiations before the settlement was arrived 
at. It was extremely difficult to determine the merits of most of the claims not 
only so far as the facts were concerned but in the application of the principles of 
public international law and comity to assertion of facts which were incapable of 
proof and were therefore considerately assumed.

I am now asked to advise as to the relative merits of the claimants and how the 
sum awarded may be allocated among them. For this purpose it will be necessary 
to consider each case independently of the others, and to deal with a conflict of 
evidence with regard to most of the claimants. It may be stated, in this connec
tion, that the Commission refused to consider any claim for “moral” or conse
quential damages, and confined its investigations to the actual pecuniary loss 
which each claimant had sustained by reason of his deportation. Sir John Ardagh 
took the same position in the negotiations, but as the award of a lump sum was 
made no rule as to this question was insisted upon or agreed to. I will take the 
claimants in the order in which their claims were presented, as follows:—

Suggestions as to the Distribution of the Fund

Upon the assumption that there is a net sum of £5,000, after deducting expenses, 
to be allocated among the claimants, I am of opinion that the following apportion
ment will be in accord with the merits of the respective claims:

Claimants. Actual Loss. Moral
Damages. Remarks. Award.

Giebner.......... $250. $50, 000. Sixty yrs. of age. Vet
eran of the Civil War. 
Has lost all his means 
by reason of deporta
tion, for no apparent 
cause.

£1000. 0. 0

Conroy.......... $34, 530. Went out with the Chi
cago Red Cross Soci
ety: joined Pretoria
Red Cross Society took 
oath to support the 
Boer cause.

Nil.

Ahrberg........ $4, 000. $2, 000. Lost Grocery business by 
being ordered to leave 
Bloemfontein. Was not 
deported.

£300. 0. 0

Wiedekind. . . $670. 79 Mrs. Wiedekind claims 
for herself and her hus
band who was clerk of 
Netherlands Railway 
and Cook. Registered 
as a Swiss subject.

£150. 0. 0

Crus_______ $3, 470. $1, 750. Deported as “plot sus
pect”.

£662. 10. 0
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Claimants. Actual Loss. Moral
Damages. Remarks. Award.

Fowles.......... $11, 112. 50 Deported as “plot” sus
pect. Charged with

£662. 10. 0

Pud j unos.... $4, 170.

being connected with 
American Scouts, but 
no evidence thereof.

Deported as plot sus
pect. There does not

£200. 0. 0

appear to be evidence 
of the loss of property 
of value claimed.

Maloney........ Indifferent or bad char Nil.
acter: frequently ar
rested for drunkenness: 
no property and no 
damage.

Anderson.... $1, 925. $10, 000. Deported as plot suspect. £662. 10. 0
Marmorstein. $810. $10, 000. Deported as plot suspect; £200. 0.0

no evidence of property 
or loss.

Phelps........... $3, 190.
$2, 000.

$12, 500. Deported as plot suspect. 
Deported as plot suspect. 

Was an active belliger

£662. 10. 0
Nelkin........... Nil.

ent in the Boer forces.
Sundt........... $5, 278. 50 $108, 335. Arrested and imprisoned 

for eleven months on
£500. 0. 0

suspicion of being Boer 
Spy. Not sufficient 
evidence that he was 
entitled to claim the 
protection of an Ameri
can citizen. Evidence 
that he was a Burgher 
in Boer employ. 
Award contingent on 
further investigation.

Total. $71, 440. 44 $194, 585. £5,000. 0. 0
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General Remarks

Since the foregoing was written a summary of the award was made by His 
Majesty’s Government and the percentage of the award to claims has been pub
lished by the Times newspaper (of the 15th of Nov. 1901) as follows:

[Countries.] No. of 
claimants.

Amount awarded, 
[claimed.] Amount awarded. Percentage of 

awards to claims.

Austria-Hungary.___ 112 £43, 800 £15, 000 34. 24
Belgium....................... 6 6, 000 800 13. 33
Denmark..................... 3 900 250 27. 77
France........................ 1 20, 000 [unsettled]
Germany.................... 199 245, 324 30, 000 12. 22
Greece......................... 1 616 [unsettled]
Holland........................ 1, 139 706, 355 37, 500 5. 30
Russia......................... 28 10, 175 4, 000 39. 31
Italy............................. 113 51, 000 12, 000 28. 52
Spain........................... 2 520 150 28. 84
Sweden and Norway.. 8 4, 000 1, 000 25. 00
Switzerland................. 5 760 250 32. 89
United States.............. 14 27, 000 6, 000 32.22 [22.22]

Totals ............ 1, 681 £1, 116, 450 £108, 950
[sic] [stc]

As it is not improbable that the award of the British Government in this 
instance may be quoted as a precedent in the future, it should be noted that the 
above calculation gives a misleading idea of the manner in which the claims have 
been settled, as must any calculation based upon the relation the award made 
bears to the sums claimed. The amount claimed is too often not the sum which 
a claimant honestly thinks is justly due to him for the loss he has suffered, but 
it is the sum which his caprice or cupidity fixes as that which may possibly be 
allowed him. In the present instance the allowances demanded for “moral” 
damages by other claimants than the Americans were very small. Among the 
American claimants themselves there was a very wide disparity in appraising 
their losses. Of three men in the same occupation, and the same employ, and 
the same domestic surroundings, deported together, under almost identically the 
same circumstance, one places his demand at $5,220, another at $11,112.50 and 
another at $50,000.

A fairer way of ascertaining what the award amounts to is by computing 
what it averages per. claimant, particularly when, as in this instance, those who 
make the claim[s] were of practically the same walk of life, and employment, 
and deported under like conditions.
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The result of such a computation is as follows:—

[Countries.] No. of 
Claimants.

Amount
awarded. Average per Claimant.

Austria-Hungary............................. 112 £15, 000 £133 18 [s.] 6 [d.]
Belgium.......................................... 6 800 133 6 8
Denmark.......................................... 3 250 83 6 8
Germany.......................................... 199 30, 000 150 15 0
Holland............................................ 1139 37, 500 32 18 4
Russia.............................................. 28 4, 000 142 17 1
Italy................................................. 113 12, 000 106 3 10
Spain................................................ 2 150 75 0 0
Sweden and Norway....................... 8 1, 000 125 0 0
Switzerland...................................... 5 250 50 0 0
United States.................................. 14 6, 000 428 11 5

On November 12, 1901 Lord Lansdowne transmitted an order on 
the Crown Agents for the Colonies for £6,000 to Charge White, who in 
turn transmitted a draft in this amount to Secretary of State Hay on 
November 18, following.408 On this draft $29,208 United States gold 
was realized.

The claims were referred to the Solicitor of the Department of 
State for a recommendation as to the manner of distribution of the 
amount received. On April 8, 1902 Assistant Solicitor Van Dyne 
submitted a report on the subject, subsequently approved and 
adopted by the Department. His report 409 summarized the claims in 
the following manner:

[Amt.
Ahrberg. [Siegfried J.] recommended]

Not deported—was ordered to leave Bloemfontein where he claims 
he was engaged in grocery business. No corroboration of statement
as to item of loss. Had been in Bloemfontein only three months........ $1,500.
Giebner. [Alfred /.]

Deported—not imprisoned—no ground given by British Govern
ment for deporting him—Veteran of Civil war......................................  $3,000.
Wiedekind. [Anna and Lincoln]

Deported—not imprisoned—allowed amount claimed....................... $670.79
Crus. [Frank]

Imprisoned and deported—denied privilege of communicating with 
family—No specific charge—no corroboration of statements as to
amount of loss............................................................................................ $3,000.
Fowles. [Charles]

Imprisoned and deported on suspicion of being a member of Ameri
can Scouts but this seems to be disproved by affidavits of Commanders 
of Scouts. Items of loss not corroborated.............................................. $3,000.

408 MS. Department of State, 203 Despatches, Great Britain, no. 703, November 
18, 1901, enclosures.

409 MS. Department of State. Italics added.
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. [Amt.

Pudjunos. [Francisco] recommended]
Imprisoned and deported—no definite charge—claims to have been 

in mineral water business. Evidence of British authorities shows con
trary and Pudjunos makes no effort to rebut same although called
upon to do so.............................................................................................. $1,500.
Anderson. [John]

Imprisoned and deported—not allowed to communicate with
friends. No explanation of arrest............................................................... $3,500.
Phelps. [William]

Imprisoned and deported—no specific charge—Consul gives him 
good character—Statements as to property loss corroborated to same
extent.......................................................................................................... $3,500.
Marmorstein. [Henry]

Imprisoned and deported—no definite charge—claims property loss 
of £162....................................................................................................... $2,000.
Sundt. [Johan]

Was not deported. Ample ground for arrest on suspicion of being a 
Boer spy. As it is not improbable his arrest was caused by indiscre
tion only, and as he was imprisoned eleven months and then released,
allowance is made.................................................................................... $2,629.87

[Total......................................................................................... $24,300.66]

Dr. A. F. Conroy claimed $34,350, stating that he went to South 
Africa from Chicago in 1900 as a physician and surgeon, under the 
auspices of the Red Cross Society, and that he was arrested while 
attending the sick and wounded upon the field at Brandoucht and 
deported to Pretoria by the British. It was not established that 
Conroy was a citizen of the United States. Moreover, it was estab
lished that the claimant had subscribed to an oath of allegiance to 
the “Nation of the South African Republic”, in which he declared 
his willingness to assist the “ Burghers of the Republic in the War 
which they are now waging”. His claim was disallowed.

The claim of John Joseph Maloney for $10,000 was rejected on 
the ground that he suffered “no damage by his deportation from 
South Africa to his home in America.” Maloney had been a bar
tender; had been continually under the eyes of the police; and, 
although he had not been arrested, he was well known as a “longstall 
for pickpockets.”

Charles B. Nelken (or Nelkin) had joined the Boer forces at the 
outbreak of the war in order, as he alleged, to protect his property. 
His claim for $2,000 was disallowed on the ground that he had 
violated his neutrality.

Although the names of B. Lyon and G. Sharpe appear on the lists 
of Americans deported by the British from South Africa in 1900, 
claims were seemingly not presented on behalf of these persons to the 
Department of State, and, accordingly, awards were not made on 
their behalf.

114297—37----- 33
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The Department allowed R. Newton Crane, who represented the 
United States before the British Commission, the amount of $4,907.34 
for his services and expenses.410 The total amount paid from the 
fund received ($29,208) was as follows:
Total awarded...................................................................................... $24, 300. 66
R. Newton Crane................................................................................ 4, 907. 34

Total paid................................................................................  $29, 208. 00

TABULAR ANALYSIS AND CONCLUSIONS

For the purpose of further analysis of the damages heretofore 
awarded or paid in expulsion cases, data collected 
in this chapter have been arranged in the following 
tables.

Analysis and 
summary

TABLE 16
Cases of Expulsion Settled Through Diplomatic Channels

No. Cases Amount claimed Amount
allowed

1 George Horton, 1863 (United States v. Japan) 
(Claim based on amount necessary to sup
port claimant.)

$2, 000. 00 *$983. 00

2 Rev. Edward T. Doane, 1887 (United States 
v. Spain) (Warship sent; land confiscated.)

5, 000. 00 2, 000. 00

3 A. F. Jaurett, 1904 (United States v. Vene
zuela) (Summary order for expulsion on 
Saturday after business hours; contrary to 
local law.)

25, 000. 00 3, 000. 00

4 Mr. Hatch, 1894 (Great Britain v. Nicaragua) 
(British proconsul; political offense; no 
trial; three warships sent; Corinto occupied.)

f7, 299. 75 t7, 299. 75

Total (4 cases)...................................... $39, 299. 75 $13, 282. 75

Average amount claimed in each case............. ............ $9,824.93
Average amount allowed in each case............. ............ $3,320.68
Percent allowed on amount claimed............... ............ 33.79

* 1,000 Mexican. 1 Mexican gold dollar equaled $0,983 U.S.
f £15,000 for ten British subjects; $7,299.75 for each of ten claimants. 1 pound sterling equaled $4.8665 

U.S. gold.

410 Bureau of Accounts; ms.Department of State.
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TABLE 17

Cases op Expulsion Settled by Arbitration

Case Amount claimed Amount allowed

Gennaro Boffolo (Italy v. Venezuela), 1903 
Commission. (Return permitted within a 
month; low character of claimant con
sidered; unconstitutional reason for expul
sion advanced.)

*$965. 00 t$386. 00

Arnold Jacob Maal (Netherlands v. Venezuela), 
1903 Commission. (Personal indignities— 
stripped.)

J9, 650. 00 500. 00

Joachim Fox (U.S. v. Mexico), 1849 Board of 
Commissioners. (Carpenter and trader. 
Damages claimed for expenses, loss of time, 
derangement of business, injuries to prop
erty.)

6, 115. 00 500. 00

Adolph Seuzeneau (U.S. v. Mexico), 1849 
Board of Commissioners. (Bricklayer. 
Items claimed similar to those in no. 3.)

5, 075. 00 500. 00

Pierre Seuzeneau (U.S. v. Mexico), 1849 Board 
of Commissioners. (Bricklayer. Items and 
amount claimed like those in no. 4.)

5, 075. 00 500. 00

Henry Gisner (U.S. v. Mexico), 1849 Board of 
Commissioners. (Claimant had a comb 
factory. Claim for false imprisonment, loss 
of time, derangement of business.)

5, 330. 00 500. 00

Noberto A. Paquet (Belgium v. Venezuela), 
1903 Commission. (Claimant and family 
kept out of the State; expenses allowed.)

§48, 250. 00 ||868. 50

Jean Napoleon Zerman (U.S. v. Mexico), 1868 
Commission. (Character of claimant no
torious. No pecuniary losses.)

50, 000. 00 1983. 00

George S. Miller (U.S. v. Mexico), 1849 Board 
of Commissioners. (Claimed damages for 
expenses, for interruption to business, and 
for loss by robbery.)

2, 300. 00 1, 000. 00

Henry Breeze (U.S. v. Mexico), 1849 Board of 
Commissioners. (Claimed damages for 
expenses and for loss on goods and debts.)

13,100. 00 1, 000. 00

French Strother (U.S. v. Mexico), 1849 Board 
of Commissioners. (Claimed damages for 
expenses and for interruption to business.)

6, 691. 69 1, 000. 00

James B. Kindred (U.S. v. Mexico), 1868 Com
mission. (Unnecessary cruelty.)

103, 897. 00 **1, 474. 50

Alfred F. Marshall (U.S. v. Mexico), 1868 Com
mission. (No justification for expulsion 
and treatment.)

52, 275. 00 ft 1, 966.00

Joseph [James] A. Costa (U.S. v. Mexico), 1868 
Commission. (No justification for expul
sion and treatment.)

75, 000. 00 ft 1,966. 00

Thomas Gourrier (U.S. v. Mexico), 1868 Com
mission. (Unnecessary cruelty.)

> footnotes at end of table.

75, 000. 00 ft 1, 966. 00
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TABLE 17—Continued

No. Case Amount claimed Amount allowed

16 Edgar Warren (U.S. v. Mexico), 1868 Com
mission. (“an excess of severity ”.)

$50, 000. 00 $2, 000. 00

17 Benjamin Burn (U.S. v. Mexico), 1849 Board of 
Commissioners. (Small losses; nominal 
damages allowed.)

12, 000. 00 2, 500. 00

18 Samuel Jobson (U.S. v. Mexico), 1849 Board of 
Commissioners. (Expulsion in war time.)

25, 000. 00 4, 477. 80

19 Charles Jemot (U.S. v. Spain), 1871 Commis
sion. (Arrested and banished; large conse
quential damage claimed.)

200, 000. 00 5, 000. 00

20 George F. Appleby, admr. of the estate of 
William W. Snelling (U.S. v. Mexico), 1868 
Commission. (Coercive measures not suffi
ciently moderate.)

70, 000. 00 5, 000. 00

21 John P. Schatsell (U.S. v. Mexico), 1849 Board 
of Commissioners. (American Consul and 
merchant. Traveling expenses; derange
ment of his commercial business.)

48, 854. 77 5, 000. 00

22 Lorenzo A. Oliva (Italy v. Venezuela), 1903 
Commission. (Character and standing of 
claimant considered. Mere suspicion not 
sufficient reason for expulsion.)

J J193, 000. 00 § §7, 720. 00

23 Madame Julien Chevreau (France v. Gt. Br.), 
compromis of March 4, 1930. (Expulsion 
without proper investigation.)

|| || 42, 241. 22 1110, 219. 65

24 John E. Go wen and Franklin Copeland (U.S. 
v. Venezuela), 1885 Commission. (Indemnity 
for business losses.)

645, 445. 00 20, 000. 00

25 George and Peter Lafler, surviving partners 
of Samuel Walley (U.S. v. Mexico), 1849 
Board of Commissioners. (Business losses 
and personal expenses.)

147, 514. 91 25, 000. 00

26 Orazio de Attellis, Marquis of Santangelo 
(U.S. v. Mexico), 1839 Commission. (Sum
mary expulsion in violation of treaty; injury 
to health; business losses.)

398, 348. 77 50, 000. 00

Total (26 cases)...................................... $2,291,128.36 $152, 027. 45

Average amount claimed in each claim....................... $88, 120, 32
Average amount allowed in each claim....................... $5, 847. 20
Percent allowed on amount claimed............................ 6. 63 * * * §

Average amount claimed in each claim....................... $88, 120, 32
Average amount allowed in each claim....................... $5, 847. 20
Percent allowed on amount claimed............................ 6. 63

* 5,000 bolivares; 1 bolivar equaled $0,193 U.S. ** $1,500 Mexican gold. See supra, footnote 1.
t 2,000 bolivares. See supra, footnote *. ft $2,000 Mexican gold. See supra, footnote V
150,000 bolivares. See supra, footnote *. tt 1,000,000 bolivares expressly for expulsion. See
§ 250,000 Belgian francs. 1 Belgian franc equaled supra, footnote *.

$0,193 U.S. gold. §§ 40,000 bolivares. See supra, footnote *.
|| 4,500 Belgian francs. See supra, footnote §. |||| £8,680. 1 pound sterling equaled $4.8665 U.S.
1 $1,000 Mexican gold. 1 Mexican gold dollar gold, 

equaled $0,983 U.S. IK £2,100. See supra, footnote |][|.
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TABLE 18

Cases of Expulsion Settled Through Diplomatic Channels and by 
Arbitration (Tables 16 and 17 Combined)

Number of
cases Method of settlement Amount claimed Amount allowed

4 Diplomatic channels.............................
(Table 16)

$39, 299. 75 $13, 282. 75

+ 26 Arbitration............................................
(Table 17)

2, 291, 128. 36 152, 027. 45

30 Total ............................................................... $2, 330, 428. 11 $165, 310. 20

Average amount claimed in each case......................... $77, 680. 93
Average amount allowed in each case......................... $5, 510. 34
Percent allowed on amount claimed............................ 7. 09

Average amount claimed in each case......................... $77, 680. 93
Average amount allowed in each case......................... $5, 510. 34
Percent allowed on amount claimed............................ 7. 09

TABLE 19
Cases of Expulsion Settled by Domestic Commission (1849)

No. Cases Amount
claimed

Amount
allowed

1 Joachim Fox....................................................... $6, 115. 00 $500. 00

2
(no. 3, table 17)

Adolph Seuzeneau ............................................. 5, 075. 00 500. 00

3
(no. 4, table 17)

Pierre Seuzeneau................................................. 5, 075. 00 500. 00

4
(no. 5, table 17)

Henry Gisner....................................................... 5, 330. 00 500. 00

5
(no. 6, table 17)

George S. Miller.................................................. 2, 300. 00 1, 000. 00

6
(no. 9, table 17)

Henry Breeze ..................................................... 13, 100. 00 1, 000. 00

7
(no. 10, table 17)

French Strother .................................................. 6, 691. 69 1, 000. 00

8
(no. 11, table 17)

Benjamin Burn................................................... 12, 000. 00 2, 500. 00

9
(no. 17, table 17)

Samuel Jobson ................................................... 25, 000. 00 4, 477. 80

10
(no. 18, table 17)

John P. Schatsell................................................ 48, 854. 77 5, 000. 00

11
(no. 21, table 17)

George and Peter Lafler, surviving partners of
Samuel Walley................................................
(no. 25, table 17)

147, 514. 91 25, 000. 00

Total (11 cases)......................................... $277, 056. 37 $41, 977. 80

Average amount claimed in each case......................... $25, 186. 94
Average amount allowed in each case......................... $3, 816. 16
Percent allowed on amount claimed ........................... 15. 15

Average amount claimed in each case......................... $25, 186. 94
Average amount allowed in each case......................... $3, 816. 16
Percent allowed on amount claimed ........................... 15. 15
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TABLE 20
Cases op Expulsion Settled by Arbitration, Exclusive op Cases Settled 

By Domestic Commission

Number 
of cases Method of settlement Amount claimed Amount allowed

26 Arbitration of all kinds.....................
(table 17)

$2, 291, 128. 36 $152, 027. 45

-11 Domestic commission...........................
(table 19)

277, 056. 37 41, 977. 80

15 International arbitration..................... $2, 014, 071. 99 $110, 049. 65

Average amount claimed in each case....................... $134, 271. 46
Average amount allowed in each case....................... $7, 336. 64
Percent allowed on amount claimed ......................... 5. 46

Average amount claimed in each case....................... $134, 271. 46
Average amount allowed in each case....................... $7, 336. 64
Percent allowed on amount claimed ......................... 5. 46

TABLE 21
Average Amounts in all Cases op Expulsion (Settled Through Diplo

matic Channels and by Arbitration) Excluding Cases Settled by Do
mestic Commission

Number of 
cases Method of settlement Amount claimed Amount allowed

30 International: diplomatic channels and 
arbitration combined (table 18)........ $2, 330, 428. 11 $165, 310. 20

-11 Domestic commission (table 19)........... 277, 056. 37 41, 977. 80

19 Total............................................ $2, 053, 371. 74 $123, 332. 40

Average amount claimed in each case......................... $108, 072. 19
Average amount allowed in each case......................... $6, 491. 17
Percent allowed on amount claimed........................... 6. 00

In a considerable number of cases the elements considered, other 
than those of wrongful arrest, detention, imprisonment, or explusion, 
vary so in number and importance that the cases scarcely serve as a 
conclusive index to what is allowed for mere wrongful arrest and 
wrongful expulsion. The ideal set of cases for purposes of tabulation 
would be cases wherein nothing wrongful occurred except wrongful 
arrest, detention, imprisonment, or explusion; where the claimants’ 
incomes were either alike or similar; where there were large numbers 
of similar cases; and, where the amounts allowed for the arrest, de
tention, imprisonment, or expulsion, apart from the amounts allowed 
for other elements involved, would be designated as such in the settle
ments or decisions. In actual practice the cases do not exist in that 
form. Moreover, the cases settled through diplomatic channels are



small in number as compared with the arbitrated cases. It would be 
desirable, of course, to consider an equal number of cases settled by 
each method.

The tabulations above set forth are perhaps at best merely indic
ative of tendencies in the measurement of damages in expulsion 
cases. It appears, for example, that in cases of expulsion, as in 
cases of arrest, detention, and imprisonment,411 the percent recov
ered of the amount claimed is considerably larger in cases settled 
through diplomatic channels than in those settled by arbitration. 
In the groups of cases included in the preceding tables, representative 
though not necessarily exhaustive groups, the percent recovered in 
cases settled through diplomatic channels is 33.79 (table 16) as com
pared with 6.63, the percent recovered in arbitrated cases (table 17), 
and with 7.09, the percent recovered in both groups of cases combined 
(table 18). The average amount recovered in each case where the 
settlement was made through diplomatic channels is $3,320.68 (table 
16), as compared with $5,847.20 in the cases settled by arbitration 
(table 17), and with $5,510.34 when these cases are combined (table 
18). The average amount claimed appears to be considerably smaller 
in cases settled through diplomatic channels as contrasted with the 
average amount claimed in arbitrated cases. The average size of a 
claim for wrongful expulsion is $9,824.93 (table 16) when presented 
and settled diplomatically, while the average size of a claim presented 
for arbitration is $88,120.32 (table 17). The average amount claimed 
in each case when the amounts claimed in the arbitrated and diplo
matic cases are considered together is $77,680.93 (table 18).

Eleven of the cases in the group of twenty-six cases tabulated in 
table 17 and analyzed in the preceding paragraph as arbitrated cases, 
were settled by a domestic board or commission—the 1849 Commis
sion, established pursuant to the act of Congress of March 3, 1849 
to settle claims of citizens of the United States against Mexico accord
ing to the undertaking of the United States under the Treaty of 
Guadalupe Hidalgo (February 2, 1848), discussed in the text above. 
The members of that Commission sought to follow “the law of 
nations” in their decisions, as they were instructed to do by article 
XV of the treaty which incorporated the “principles and rules” of 
decision prescribed by articles I and V of the unratified convention 
of November 20, 1843 between the two countries. The Board of 
Commissioners was composed of three Americans, and because of

411 See tables on Arrest, Detention, and Imprisonment, ante, pp. 385, 410 el seq.
The figures tabulated in tables 16 to 21 do not include the amounts claimed 

or allowed for items of the claims not arising in connection with the expulsion. 
For example, amounts awarded on distinct and separate property claims have 
not been included in the figures. For the reasons stated in connection with the 
tables on Arrest, Detention, and Imprisonment, items of interest and costs have 
likewise been excluded.
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this fact and because the awards were paid by the United States, it 
was not an international tribunal but a domestic commission. From 
a study of these eleven cases as a group, and a comparison of them 
with the other arbitrated cases, it is possible to make the following 
observations:

(1) The average percent allowed on the amount claimed in 
those cases settled by the domestic commission, 15.15 (table 19), 
is higher then the percent allowed on the amount claimed in the 
cases settled by international arbitration, 5.46 (table 20), but 
considerably less than the percent collected through diplomatic 
channels, 33.79 (table 16).

In other words, by combining the amounts claimed and the 
amounts allowed in cases settled by the domestic commission 
with the amounts claimed and the amounts allowed in cases 
settled by international arbitration, the average percent recovered, 
6.63 (table 17), is slightly higher than the average percent 
recovered in the group of cases settled by international arbitra
tion, 5.46 (table 20).

(2) The average amount allowed in the eleven cases settled 
by the domestic commission, $3,816.16 (table 19), is smaller, 
however, than the average amount allowed in the cases settled 
by international arbitration, $7,336.64 (table 20).

In other words, the average amount allowed in each case, 
in all arbitrated cases, whether international or domestic arbi
tration, $5,847.20 (table 17), is larger if we eliminate from the 
computation the amounts allowed by the domestic commisssion.

(3) The average amount claimed in the eleven cases settled 
by the domestic commission, $25,186.94 (table 19)—an amount 
which seems, considering the alleged facts (table 15), pre
posterously large—is considerably smaller than the average 
amount claimed in each case settled by international arbitration, 
$134,271.46 (table 20).

In other words, the average amount claimed in all arbitrated 
cases, $88,120.32 (table 17), is considerably higher if we eliminate 
from the computation the amounts claimed in the eleven cases 
settled by the domestic commission.

(4) If we consider all the expulsion cases tabulated, whether 
settled through diplomatic channels or by arbitration, but 
eliminate the eleven cases settled by the domestic commission, 
the average allowed on the amount claimed is 6 percent (table 
21) as compared with 7.09 (table 18), where the eleven domestic- 
commission cases are computed with all other arbitrated or 
diplomatic cases of expulsion; the average amount allowed is 
$6,491.17 (table 21), eliminating the eleven domestic-commis



sion cases from the computation, as contrasted with $5,510.34 
(table 18), where those eleven cases are included with all arbi
trated or diplomatic cases of expulsion; and $108,072.19 is the 
average amount claimed in all cases, eliminating the eleven 
domestic-commission cases from the computation (table 21), 
whereas $77,680.93 is the average amount claimed in each case, 
in all arbitrated or diplomatic cases, when the domestic-commis
sion cases are computed with them (table 18).

The cases in tables 16 and 17, on which tables 18 to 21, inclusive, 
were based—i. e. no additional cases were added to form tables 18 to 
21—are arranged according to the amounts allowed, beginning with 
the case where the smallest amount was allowed. The amounts 
recovered range from $386 in the Boffolo case, where the claimant, a 
man of “low character”, was permitted to return within a month to 
the country from which he was expelled, to $50,000 in the Santangelo 
case, where the claimant was a man with an established business— 
managed a school and published a periodical. This amount was ex
ceeded in the Atocha case412 where $86,201.21 plus interest—in all 
$207,852.60—was allowed by the Court of Claims of the United States.

The arrest and length of detention in these cases are not the principal 
items measured. If the arrest or detention was illegal, or if the treat
ment was wrongful, such facts aggravate the amount of damages 
allowed for the wrongful expulsion. An arrest and detention are 
ordinarily necessary preliminaries to expulsion and, accordingly, if 
they are conducted according to local law and meet the standards of 
procedure and treatment required by the family of nations, and if a 
trial or hearing is allowed according to local law, no international 
liability in damages can usually be predicated on such arrest and 
detention. If the period of detention without trial is excessive, dam
ages attach for such internationally illegal action. In these cases, 
however, the complaint is usually that of an insufficient period of 
detention rather than of undue detention. The undue brevity of the 
detention prior to the expulsion may constitute an international wrong, 
or at least an aggravation of an otherwise wrongful situation, and 
accordingly, the damages allowed for the detention are frequently in 
inverse ratio to the length of detention.

Where it is decided that the expulsion was wrongful on one or more 
grounds, i.e., for example, the treatment of the claimant was unduly 
harsh, the period allowed claimant in which to make preparation for 
his departure was unduly short, or the reasons advanced for the expul
sion were not bona fide, etc., the amount of the claimant’s expenses in 
departing and returning to that country on account of the wrongful 
expulsion, his actual property losses, the interruption to his established 
business ventures, the number of his dependents, the character and

412 Ante, pp. 469-474.
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standing of the claimant, the indignity involved in the expulsion, and 
the affront to the claimant’s state are items considered in measuring 
the damages. It appears that business losses and expenses are more 
often the items measured in indemnifying the claimant for his expul
sion than any other items. This may be because such items more 
often exist and because they are more easily measured. Thus, in the 
case of George and Peter Lajler, surviving partners of Samuel Walley9 
$25,000 was allowed chiefly for large property and business losses;413 in 
the Caroline Islands Missionary Cases, $17,500 was paid by Spain for 
the actual losses of property and for the expenses incurred by the mission
ary group incident to their expulsion;414 in the Gowen and Copeland case 
$20,000 was allowed solely for losses of property;415 and in the Santan- 
gelo case $50,000 was allowed in a large measure for business losses and 
for expenses.416 In the Oliva case, however, $7,720 was allowed the 
claimant for his expulsion, in addition to an indemnity for his business 
losses in connection with the interruption of his concession. Umpire 
Ralston, in allowing this amount, stated that the claimant was “a 
man of standing and character and recognized by a branch of the 
Venezuelan Government as a worthy concessionary”. 417

When business losses are measured they supply a more definite 
object of measurement than the affront to the claimant state or the 
degree of wrong involved in the order for, or execution of, the expul
sion. In cases where the claimant has suffered no monetary loss and 
no great indignity, but where the wrong or wrongs suffered were 
what may be denominated “aggravated”, damages have neverthe
less been allowed in a few cases. Thus, in the Zerman case, where 
the claimant had suffered no actual pecuniary losses, $1,000 Mexican 
was allowed for the expulsion of the claimant.418 In another case, 
that of Benjamin Burn, $2,500 was allowed as nominal damages 
where the claimant established that he had suffered only $220.15 
actual pecuniary loss.419 On the other hand, the case of John Joseph 
Maloney was rejected on the ground that the claimant suffered no 
damages by his deportation from South Africa.420

413 Ante, p. 475.
414 Ante, pp. 494r-496.
416 Ante, pp. 491-493.
418 Ante, pp. 463-468.
417 Ante, pp. 429-430.
418 Ante, pp. 427-428.
419 Ante, pp. 478-479.
420 Ante, p. 505.
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PERSONAL INJURY

ABSENCE OF LIABILITY

The mere injury of an alien at the hands of a national of the re
spondent state is not sufficient to found an international claim. The 
respondent state must have been remiss in some respect in its duty 
to the claimant state.1 No matter how serious the claimant’s injury, 
the state of which he is a national cannot properly demand damages 
from the respondent state unless it is proven that the government 
of the latter state has failed in its international duty.

On September 3, 1929 J. F. Haley,2 an American citizen, was 
knocked down by a Cuban soldier and an officer of the Guardia 
Rural and was beaten with machetes until his body was a mass of 
bruises. Thereafter Haley was imprisoned, the allegation being made 
that he had assaulted the two Cubans. Although Haley asked 
$25,000, a claim was not presented by the Government of the United 
States to the Government of Cuba, inasmuch as the acts of the two 
Cubans, which were based on personal malevolence, were promptly 
disavowed by the competent Cuban authorities, the assailants were 
court-martialed and sentenced to imprisonment, and Haley was 

promptly released from prison and exonerated. The 
claimternatl°nal case illustrative of the fact that a government 

does not guarantee to aliens who come within its 
jurisdiction freedom from bodily harm. The wrong of a government, 
if any, consists in not doing what it should have done under the 
circumstances.

When claims were presented to the United States in 1925 on behalf 
of Leopold and Frangois Van Camp 3 of Belgium for compensation 
for personal injuries to Leopold and for assault on Frangois on July 
24, 1924 by a member of the crew of the U. S. S. New York, then in 
Antwerp, they were rejected by the Government of the United States 
because the assailant was on leave at the time of the infliction of the 
injuries and the injuries had been committed by him in the capacity 
of a private citizen. He was arrested and tried by the Belgian

1 It is necessary in personal-injury cases, as in all others, for the claimant to 
show an injury by the respondent state to the claimant state in order to found 
a claim for damages under international law. See ante, ch. I.

2 MS. Department of State, file no. 437.11 Haley, J. F.
3 Ibid. 411.55V27.
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authorities and apparently left the country while under provisional 
release.

The remedy of the claimant is ordinarily against the national of 
the respondent state who has committed the injury. In such event 
it is usually only where a legal remedy is not provided or where a 
denial of justice is suffered in the exhaustion of such remedy that an 
international claim arises. Moreover, if the national who has com
mitted the injury is financially irresponsible, this is in no sense a 
wrong on the part of the state of which he is a national.

Jose A. Manzano Avinof an employee on the S. S. Siboney of the 
Ward Line, sought damages for personal injuries sustained on August 
27, 1929, while on shore leave in Cuba, when he was arrested for 
disturbing the peace. For this misdemeanor he was sentenced to 
thirty days in jail. While in jail his left eye was severely cut by a 
splinter from a chisel in the hands of a fellow prisoner. On the day 
his eye was injured he was treated by the prison physician, and on 
the following day he was sent to the Municipal Hospital where he 
received medical attention until the period for which he was sentenced 
had expired. Subsequently, however, his eye had to be removed. 
The Department of State, in declining to press this claim against 
the Cuban Government, based its refusal on the ground that there 
was no evidence that “culpable negligence” on the part of the local 
Cuban authorities was the “direct cause” of the injury. The remedy 
of the claimant, if any, was against the person committing the injury.

In another instance, Louis Harris, an American national,5 6 alleged 
that he had received personal injuries in 1919 while engaged as a 
stevedore on the S.S. Liege, chartered by the Belgium Relief Com
mission. The Department of State took the position that the 
claimants remedy was against the Belgian national, whose negli
gence was the cause of the injury, and not against the Government of 
Belgium.

The Government of the United States presented a claim in the 
amount of $6,000 to the Claims Commission established by the Gov
ernments of Panama and the United States under the terms of the 
conventions of July 28, 1926 and December 17, 1932, based on the 
personal injuries received by Charlie R. Richeson, an American citizen, 
on April 2, 1915, when trouble occurred in Col6n after a baseball 
game between the Fifth Infantry of the United States and a Cristobal 
civilian team. The Commission, composed of D. W. van Heeckeren 
of the Netherlands, Presiding Commissioner, Elihu Root, Jr., Ameri
can Commissioner, and H. F. Alfaro, Panamanian Commissioner, 
agreed in disallowing the claim. It was stated in the course of the 
decision of the Commission that:

4 Ibid. 437.11c Avifio, Jos6 A. Manzano.
6 Ibid. 355.1154H24.
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In the opinion of the Commission no claim lies against the Republic of Panama 

for the wounding of Richeson. The policemen were having difficulties with a 
group of soldiers. The Commission disbelieves the various versions of the soldiers 
putting the blame on the police. On the other hand the evidence of the soldiers 
themselves shows that they interfered with the action of the policemen and put 
the latter in the position of having to defend themselves. Richeson came up 
very closely to the group, but turned and ran when he saw the police draw their 
revolvers. In the absence of convincing evidence, that the police at that moment 
overstepped the limit of permissible measures for asserting their authority, the 
Commission must consider Richeson’s case as that of an onlooker, incidentally 
wounded in the course of the efforts of the police to restore order.6

BODILY INJURIES

The problem of measuring the extent of the physical or mental 
impairment of the claimant and of assessing an appropriate mone- 

# tary indemnity for such injury is, of course, exceed-
pr^edents1 ingly difficult. Probably no two people have ever

been disfigured, for example, in precisely the same 
manner, or to the same extent; neither have they suffered the same 
amount of pain in connection therewith or the same degree of embar
rassment on account of disfigurement. The amount of medical 
treatment required, as well as the ability to meet the expenses in
volved, varies with each claimant. The degree of inconvenience and 
trouble experienced on account of the injury and the extent of the 
claimant’s business losses because of inability to work or to attend to 
business differ in each case. Then again, there is considerable dis
similarity in the extent to which different persons are affected by shock 
and worry, and in the extent to which they are susceptible to disease, 
etc. The factors are multiple.

Moreover, as with the “quality of mercy”, the measure of damages 
varies with the person who measures the damages as well as with the 
injury or loss measured. Probably no two persons will have the 
same impression of the extent of the impairment of the claimant’s 
hearing, for instance, or the extent to which his hearing is impaired 
on account of the act for which the respondent state is held respon
sible, or of the permanency of the impairment. Or if they have the 
same impression, they will not necessarily express it by the allowance 
of the same monetary idemnity. Again, the extent to which foreign 
offices and arbitrators are influenced by the seriousness of the original 
wrong of a national as distinguished from the seriousness of the inter
national wrong of the state—the nature of the crime as distinguished, 
for example, from the extent of the indolence or carelessness of the 8

8 Hunt’s Report (1934) 247, 268, 271-272, docket 7.
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local authorities in investigating the crime, or both—is extremely 
difficult to gage.

In many cases it is impossible to trace the effect or importance of 
the factors just mentioned. Usually one or two of them are referred 
to in the decision and the others are omitted. The elements men
tioned in the decision, however, probably exert a predominant 
influence in fixing the amount allowed. In many cases these elements 
are apparently mentioned only in order to explain the basis for attach
ing responsibility to the acts of the respondent state and not with the 
purpose of explaining the damages allowed. The damages may be 
calculated on the basis of an extraneous matter not affecting the 
responsibility of the respondent state in the first instance.

In early days the master could recover money for a scar or blemish 
Bodily injury to his slave. Scars and blemishes affected the value
in early times 0f the slave when sold, and for this loss the master was
to be compensated. Grotius states that:7

One who has maimed another will in like manner be liable for the expenses, and 
for the estimated value of the decrease in earning power of the one who has been 
maimed. [8] But, as in the instance mentioned above, the life, so here the scars, 
are not susceptible of valuation in the case of a freeman.

Rutherforth, in commenting on the above statement from Grotius, 
says that:

He who has maimed another, does not make him full reparation for the damage 
sustained, unless he pays for the cure, and gives him, besides such payment, the 
value of what he has lost by being rendered incapable to earn so much by his 
labour, as he otherwise might have earned, if he had not been maimed. But 
these particulars, which are all that Grotius mentions, do not include the whole 
of the damage. He ought farther to pay for the loss of the person’s time whom 
he maimed. Our author, indeed, adds, that if the person maimed is a slave, 
amends is to be made to the master for any scar or blemish, which will make the 
slave worthless when sold; but that in estimating the damage done to a free man, 
no regard is to be had to such blemish. Grotius should here have taken another 
particular into the account, which would have set him right in this respect, by 
showing him that satisfaction is to be made to a free man, as well as to the owner 
of a slave, for any scar or blemish arising from their being maimed. The person 
who is maimed has a right to freedom from causeless pain; and he who has hurt 
him has injured him in this right. He may, therefore, demand smart-money, 
or some consideration in amends for the pain which he has unjustly suffered. 
Now, under this head, we may fairly include any blemish which remains, after

7 Grotius, De jure belli ac pads (1646 ed., Carnegie Endowment for Inter
national Peace, translation, 1925) bk. II, ch. XVII, sec. XIV, p. 434.

8 Grotius states in a footnote to the sentence quoted in the text that:
The same rule was observed among the Jews, Baba Kama, viii. I. Also 

among the English and Danes; see a treaty of these peoples in the learned 
Pontanus’s treatise on the sea [Discussiones Historicae, I. xxi]. (Ibid.)
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the first smart or pain is over; for as far as the injured person had a right to be 
free from such blemishes, or from the uneasiness which any deformity will occasion 
to him, he has a right to be paid for having them brought upon him. If the per
son who has been ill treated should escape without losing his limbs, or the use of 
them [sic]; yet, if he has been wounded, the expense of cure, the loss of time, the 
pain which he has felt, are all of them damages, for which reparation is due. 
Or if he has been only beaten, so that there has been no expense of cure, and no 
loss of time, he has still a demand of smart-money, or of satisfaction for the pain 
that he has felt.9

INJURIES TO PARTICULAR MEMBERS OF THE BODY

It may be of some interest, if not of some assistance, to those who 
are confronted with the problem of estimating damages in personal- 
injury cases to consider what has been done in certain cases with 
reference to measuring damages for injuries to particular members of 
the body.

Andres Fernandez-Lozada, a native of Puerto Rico and an American 
citizen, received a bullet wound in the head on or about February 
28, 1924, while he and other Americans were in a place of refuge 
guarded by United States Marines at La Ceiba, Honduras. It was 
alleged that the bullet was fired by a member of one of the contend
ing factions in the Honduran revolution being fought at that time. 
He made a claim for $15,000 against Honduras.10 An affidavit 
Injury to face executed by Dr. Bailey K. Ashford on January 28, 
and head 1925 accompanied the claim. Dr. Ashford alleged
therein that the claimant was in fair health and that he could not 
find any “permanent bad effects” resulting from the wound but 
that the wound was in such a place that the claimant would be more 
susceptible to future cranial injuries or infections. The application 
was also accompanied by a receipt signed by Dr. C. Reynolds, dated 
July 9, 1924, in full settlement of the claimant's expense account 
amounting to 290 pesos.

The Department of State informed the claimant's attorney on 
March 8, 1926 that:

While the Department feels disposed to present your client's claim to the 
Honduran Government for actual losses sustaioed by him as a result of his 
personal injury, the Department does not consider that from the evidence thus 
far presented by Mr. Ferndndez-Lozada it would be warranted in asking for an 
indemnity in the sum mentioned above. Before giving further consideration to 
this case, the Department suggests that your client endeavor to furnish it with 
appropriate evidence tending to establish the actual pecuniary losses sustained 
by him as a result of the injury. Since the medical certificate of Dr. Ashford 
states that eleven months after the injury was sustained no permanent bad 
effects were found resulting therefrom, it would seem that the amount of in

9 Rutherforth, Institutes of Natural Law (2d Am. ed. 1832) 207.
10 MS. Department of State, file no. 415.11F39.
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demnity which Mr. Ferndndez-Lozada might properly seek from the Honduran 
Government should be confined to the actual medical and hospital expenses 
incurred by him and for a possible loss or diminution of his earning capacity 
during the time he was receiving medical and hospital treatment. In connection 
with the last mentioned item, it should be borne in mind that according to your 
letter to the Department of February 3, 1926, the local Honduran Claims Com
mission at La Ceiba has rendered an award in favor of Mr. Fern&ndez-Lozada 
on account of property losses incurred by him during the revolutionary period 
in which the personal injury was sustained.11

Accordingly, the following revised estimate of the amount of 
damages suffered by the claimant was submitted to the Department
of State on April 21, 1926:12
(а) Medical expenses.......................................................................... $140. 00
(б) Family expenses during period of disability (3 months).......... 300. 00
(c) Loss of earning capacity during period of disability (3 months

at $300.00 per month)........................................................... 900. 00
(d) Damages of a permanent character resulting from injury (see

medical certificate herewith).................................................. 5, 000. 00

Total................................................................................ $6, 340. 00

On May 19, 1926 the Department of State, after receiving this 
communication, instructed the American Minister at Tegucigalpa 
to present the claim for $6,340 to Honduras stating that:
In that sum are included items covering the claimant's medical and hospital 
expenses, and the loss of earning capacity for three months, the period of time 
during which he was disabled. The Department feels that the sum of $6,340, 
United States currency, asked by Mr. Ferndndez-Lozada, is a reasonable amount, 
especially in view of the possible future difficulties which may be caused by the 
wound as disclosed by tbe testimony of the physicians mentioned above, and in 
view of the claimant's permanent disfigurement. In this latter connection it 
should be pointed out to the Honduran Foreign Office that the wound has left a 
deep scar beginning about one inch above and parallel to the right ear and ex
tending across the forehead to a point just above the middle of the right eye
brow.13

On August 10, 1926 the Honduran Foreign Office addressed a note 
to the American Minister in which it was stated that the Minister of 
War had agreed to an indemnity of 6,000 pesos silver to be paid to the 
claimant.14 * The claim was paid in full by a check dated October 
10, 1928, drawn in favor of the claimant in the sum of $3,000 U.S. 
The check was transmitted to the American Minister by the Hon
duran Minister of Foreign Affairs.16

11 Ibid. 415.11F39/14.
13 Ibid. 415.11F39/16.
13 Ibid. 415.11F39/14.
14 Ibid. 415.11F39/22 and enclosures.
13 Ibid. 415.11F39/62-65.
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Joseph M. Bryant, an American citizen, was arrested in Mexico 
when he arrived there on board the Patrita. It was understood that 
he had been involved in a filibustering expedition from the United 
States. He was arrested on the eighth and again on the tenth of 
March 1854 and was imprisoned until the tenth day of May of that 
year without being informed of the charges against him and without 
the examination, information, and trial provided by the laws of Mexico. 
On the tenth of May, while being carried a prisoner to Mazatldn on 
the British bark Ethelbert, Bryant jumped into a boat of the British 
war vessel Dido which had come alongside to deliver mail. A Mexican 
guard on the Ethelbert fired on him. An ounce musket ball struck 
him on the left side of his head below the ear and passing under the 
skin came out on the opposite side of his head. He fell in the boat 
and was removed to the Dido. The officers of this vessel refused to 
surrender him to the Mexican officials and, instead, ministered to his 
sufferings. On the 24th of May they placed him on board the Wm. 
L. Marcy, a United States revenue cutter, where he received further 
medical attention. His life was despaired of for a period of several 
days, but after being under the care of the surgeon of the Marcy 
for thirty-one days he was put ashore at San Francisco. He alleged 
that he was disabled for four months afterward and that he continued 
to suffer at times from the wound.

For his arrest, imprisonment, and injury Bryant claimed $100,000 
before the Claims Commission established by the United States and 
Mexico pursuant to the convention of July 4, 1868. Mr. Wadsworth, 
the American Commissioner, in writing the decision in which the 
Mexican Commissioner concurred, held that the imprisonment was 
“arbitrary and illegal’7 and that the firing on the man under the 
circumstances was “purely wanton”. He then stated that:

It will be difficult to estimate claimants sufferings, or his losses in money by 
reason of the imprisonment and wounding. He went to Guay mas to establish 
himself in business, and proves that he had arranged with parties in San Francisco, 
to back him in whatever he might undertake.

He lost his watch etc: and his time and trouble and expense in the journey were 
worse than wasted.

I think I best show my regard for the safety of liberty and life, to strangers 
visiting other lands than their own, under the faith of treaties, for pleasure or 
business, by fixing a fair but respectable sum, for the damages in this case. I 
award to the United States, for and on behalf of claimant Seventy five hundred 
dollars, against the govt, of Mexico—payable in the currency of the former, and 
$100 costs.16

A number of claims for damages on account of personal injuries 
to American nationals arose out of the riot at Panama,17 Cocoa Grove

16 Commission under the convention of July 4, 1868, United States and Mexico, 
docket 26, ibid.

« Ibid, file no. 419.11D29; 1915 For. Rel. 1162.
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District, on July 4, 1912. These claims of the United States against 
Panama were presented to arbitration pursuant to a protocol of 
November 27, 1915 signed by the representatives of the two countries. 
Mr. W. L. F. C. de Rappard, Minister of the Netherlands to the 
United States and to Panama, was selected Arbitrator under the 
terms of the protocol to “determine the amounts of such damages”, 
and he rendered his decision on October 20, 1916.18 Of the seventeen 
claims covered by his decision the following eight arose out of injuries 
to the head and face:

John Young claimed damages in the amount of $2,000 for bullet 
wounds in his head. He received $100 by the terms of the award 
of the Arbitrator.

Gordon Winbrough received a wound on his head for which he 
claimed damages in the sum of $500. The Arbitrator allowed 
him $75.

Dan Fresenritter claimed that he was badly treated by the Pana
manian police and that he received wounds on his head. The 
Department of State suggested that $500 would be an appropriate 
indemnity for the injuries to this claimant. The Arbitrator 
also allowed $75 in this case.

L. A, Roach was badly treated by the Panamanian police and 
was injured on the head. The Department of State suggested 
that $500 would be a proper indemnity for his injuries. Again 
the Arbitrator allowed $75.

James Lucas claimed damages on account of injuries received 
on his head and arms. Here again $500 was adopted by the 
Department as the appropriate figure to be claimed. The Arbi
trator decided that the amount properly allowable was $75.

The same amount was asked and the same amount allowed, 
respectively, in the case of Jospeh A. Selby, who was wounded on 
his head and face.

Carl J. Deleen was injured on the head. He was allowed $50 
on the claim for $500 that was presented on his behalf.

A claim was also presented for $500 on behalf of Andrew 
Yuhas for injuries to his head. The Arbitrator allowed $50.

On carnival Saturday and the following Sunday morning, February 
13-14, 1915, about one hundred American soldiers were in or near a 
certain street of Cocoa Grove, Panama, frequenting saloons in that 
vicinity, when a riot occurred. Considerable shooting took place 
during the affray, the Panamanian police having been well armed and 
the soldiers having seized several rifles from a target-shooting stand 
in order to protect themselves. The riot spread to other sections of 
the city and numerous American soldiers were beaten or arrested. 
Thirty or more American soldiers were injured.

“ 1916 For. Rel. 918-923.
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Brigadier General C. R. Edwards, military commander of the Canal 
Zone, submitted a report on September 16, 1915, approved by the 
commanding major general, to the Adjutant General of the War 
Department,19 in which there were included the damage claims of the 
American soldiers. These claims, in the amounts approved by the 
War Dapartment, were transmitted by that Department to the State 
Department20 in a communication of April 7,1916. It was noted that 
the claims were in general for larger amounts than those which were 
made following the Colon riot, but that “the riot at Panama showed 
more police inefficiency and more cowardly and dastardly attacks than 
did the riot at Colon.” General Edwards called special attention to 
the action of the police in breaking into the Panama Athletic Club and 
driving the soldiers out into the midst of an angry mob. Rodolfo 
Acuna was the only person connected with the riot who was held for 
trial on a definite charge by the Panamanian authorities. He was 
accused of shooting Sixta Vasquez, a native woman, who later died of 
tetanus as a result of the wound. The superior judge thereupon gave 
orders for the suspension of the proceedings in the case. On October 
8, 1918 a claim for damages in the amount of $10,000 was presented to 
the Government of Panama by the Government of the United States 
on behalf of eighteen of the Americans who received wounds “of con
siderable severity.” 21 Six of these claims were for injuries to the 
head or face.

One of the six last-mentioned claims was that of Everett E. Bowden, 
who asked $500 damages, which was approved by the War Depart
ment. Bowden, allegedly, was attacked by policemen, who kicked 
and beat him into semiconsciousness after knocking him down. He 
was in Ancon Hospital, Canal Zone, from February 14 to 21, 1915 
because of contusions involving the occipital and left parietal regions. 
He also suffered from bursitis and synovitis of the left knee-joint. 
The Department of State, in making a claim against Panama for a 
lump-sum settlement of $10,000 for the eighteen claims above referred 
to, reduced Bowden's claim to $300.22

George Simon claimed damages in the amount of $2,500. He alleged 
that he was struck on the head with a rifle by a policeman, bayoneted 
in the shoulder by another policeman, shot in the back of the head by 
a third policeman, and beaten into unconsciousness by the mob. He 
was confined to Ancon Hospital from February 15 to 19,1915, inclusive. 
The Medical Corps of the War Department gave Simon the follow
ing medical history: “(a) wound, lacerated, severe, 1% inch long in 
left occipital region, from having been hit with a policeman's rifle;

19 MS. Department of State, file no. 419.11C64/28.
29 Ibid.
21 Ibid. 419.11C64/35; 1915 For. Rel. 1186; 1918 For. Rel. 853, 856.
22 MS. Department of State, file no. 419.11C64/33.
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(b) incised wound, slight, % inch long, top of right shoulder, from 
having been struck with a bayonet in the hands of a Panaman police
man; (c) contusion, severe, right knee joint from what the soldier 
thinks was a blow by a board”. The claimant was left with a scar 
one-half inch long on the left occipital region and a scar one inch long 
on the top of the right shoulder. The strength of his right arm was 
affected. General Edwards recommended the approval of Simon’s 
claim in the amount of $2,000, but the Department of State reduced 
this figure to $500 in making its estimate of the lump amount that 
should be claimed from Panama.23

Harry D. Baldwin, also known as Henry G. Baldwin, a civilian 
employee who worked on the Panama Canal, presented a claim against 
Panama in the amount of $10,000 for having been struck in the right 
eye and for having been beaten with clubs and stones into uncon
sciousness by the Panamanian police. He also claimed that he was 
taken to a police station and locked up for some hours, during which 
time he repeatedly asked for water to bathe his injuries, that his re
quests for water were refused, and that he was denied medical atten
tion and food. Dr. W. K. Olson, who treated Baldwin at Ancon 
Hospital, stated in a deposition that Baldwin’s injuries were “multiple 
contusions, lacerations and abrasions, of head” and that they ap
peared to have been caused by some blunt instrument. The Depart
ment of State took the position that the sum of $200 should be claimed 
on his behalf in calculating the lump sum to be asked of Panama on 
account of these claims.24 The claim was subsequently pressed by 
Cecelia D. Baldwin, Administratrix of the Estate of Harry D. Baldwin.

Joseph Steinbrenner likewise claimed damages for injuries sustained 
in the riot at Cocoa Grove, Panamd, February 13-14, 1915.25 He 
stated that he was knocked unconscious with clubs and bayonets 
by the Panamanian police. He alleged that he was some distance from 
the scene of the riot when it began and that he went to the scene of 
the riot to help quell it. He was a patient at Ancon Hospital from 
February 17 to 21, 1915, and he submitted a medical certificate in 
support of his claim stating that he suffered from an “Incised wound, 
moderate, left cheek and contusion left eye”. He claimed $500 
damages. General Edwards approved his claim in the amount of $300, 
while the Department of State estimated his damages at $150 in de
termining the amount of the lump sum to be claimed from Panama 
on account of the eighteen claims arising out of the riot.

Walter Organ also asked $500 on account of the injuries he sustained 
at Cocoa Grove.26 He stated that he was pursued by a Panamanian

23 Ibid.
24 Ibid.
25 Ibid.
26 Ibid.
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policeman and knocked senseless and that he suffered with “wounds, 
lacerated, multiple, of scalp and face, moderately severe”. At the 
time of his physical examination on September 12, 1915 there were 
disfiguring scars on his face, but he had no physical disability. Gen
eral Edwards approved his claim in the amount of $300. The 
Department of State approved the claim to the extent of $200.

Augustine A. Kane claimed $10,000 on account of having been 
wounded in the back by a gunshot and having been stabbed in the 
skull. He was cut about the eyes and nose, and his face was beaten 
so that practically all the bones of his nose and the upper jaw were 
broken. The vision in his right eye was partially impaired, and a 
condition that resisted treatment, known as dacryocystitis, developed 
in his right eye. Kane was operated upon on August 15, 1915 by a 
surgeon who twice cut an abscess near the right eye which was caused 
by the failure of the eye to drain properly. The incision made at 
that time did not heal immediately. On September 26, 1915 Kane 
was operated on at Ancon Hospital by a specialist who bored through 
the nose bone to allow the proper draining of the eye. The operation 
was at first thought to be successful, but seven days after the opera
tion the former condition recurred. The claimant stated that his 
right eye was then drained through an opening in his face below his 
eye and that the condition, which was not only painful and disagree
able but repulsive, bade “fair to become chronic.” His face was 
badly and permanently disfigured on account of the disarrangement 
of the bones and the presence of scars caused by the blows, stab 
wounds, and cuts which he had received. He stated that: “The 
resemblance of my face to its former appearance is slight.” He 
also stated that aside from the suffering which he had endured and 
the injury to his personal appearance his earning capacity had been 
reduced to one half by the permanent injury to the vision of his 
right eye. His former occupation, that of a railroad brakeman, 
required excellent vision. General Edwards approved the claim to 
the extent of $2,500. The Department of State estimated the dam
ages in the amount of $2,000.27

27 The sick record of Corporal Kane was as follows:
. . . Cpl. Kane was sick in Ancon Hospital Feb. 14-March 21, 1915, incl.
Diagnosis:
(а) Compound, comminuted fracture of nasal bones and vomer.
(б) Simple fracture of zygoma, bilateral.
(c) Simple fracture, transverse, of superior maxillary bones from bicuspida 

of right to bicuspida of left side.
(d) Simple fracture, malar bones, bilateral.
(e) Incised wound, severe, 18 mm long, bridge of nose.
(/) Two punctured wounds, severe, near inner canthus, right eye.

[Footnote continued on p. 528.]
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These six claims arising out of the Cocoa Grove riot were not 
settled through diplomatic channels, however, but were presented 
to the American and Panamanian General Claims Commission 
established by the two countries pursuant to the conventions of 
July 28, 1926 28 and December 17, 1932.29 In presenting the entire 
group of eighteen claims,30 five of which were later withdrawn be
cause the claimants were not American citizens at the time the 
injuries were sustained, the United States asked $40,000 instead of 
$10,000, the amount asked in 1918 when the United States was willing 
to accept a lump-sum settlement. The total amount allowed by the 
Commission on this group of cases was $14,500. The amounts 
claimed before the Commission by the United States on behalf of 
the claimants in the cases described above, in which injuries to the 
head and face were sustained, were as follows:
Everett E. Bowden.......................................................................................... $1, 250
George Simon.......................................................... ..................................2,000
Harry D. Baldwin........................................................................................2, 500
Joseph Steinbrenner...................................................................................1,000
Walter Organ......................................................................................................2, 000
Augustine A. Kane.......................................................................................... 10, 000

The Commission rendered its decision in these cases on June 26, 
1933. It predicated the liability of Panama on the ground that—

. . . insufficient police protection and improper police action have been
proved. The offending police officers have not been prosecuted. There is no 
doubt that policemen were roughly handled by soldiers, but the improper con
duct of some soldiers can not justify the police in attacking, or allowing others 
to attack, soldiers generally. There were in Panama City and in the neighbour
hood of Cocoa Grove district sufficient police to have mastered the whole situa
tion very quickly, if they had adopted the right attitude. They failed to restore 
order because they did not assert their authority against the civilians, but turned 
against the soldiers.31

The Commission awarded Everett E. Bowden the sum of $1,250, 
stating that—

Footnote 27—Continued.
(g) Gunshot wound of left shoulder, moderately severe. Ball entered 

1" to left of spine of 2nd dorsal vertebra and made exit at top of ante
rior aspect of left shoulder. Missile thought to be .32 revolver. All homi
cidal and all occurred in race riot in Panama, R. P., February 13, 1915.

3. Examination of this soldier shows scars for all above mentioned wounds. 
His vision in right eye is only 20/40 minus. States that his jaw is not yet 
absolutely solid although it is improving.

4. This soldier was sent to Ancon Hospital Sept. 21, 1915, for dacryocys
titis of right eye, due to injury received on Feb. 13, 1915. This is not yet 
well.

[Ibid.]
28 Treaty Series, no. 842.
29 Treaty Series, no. 860.
30 Hunt’s Report (1934) 330, docket 9.
31 Ibid. 335.
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. . . He was watching a moving picture in the Panama Athletic Club, went

outside, was locked out, and was clubbed and kicked in the street by several 
policemen. He suffered scalp, elbow, and knee injuries and was treated at the 
hospital and [was] sick in quarters for over a month. There is evidence of a 
permanent leg and hip injury, but the connection between that and the injuries 
received on this occasion has not been fully established.32

George Simon was also awarded $1,250. The Commission explained 
that—

. . . He hid behind the bar in the Panama Athletic Club when the police
broke in. One policeman hit him with a rifle and another stuck him with a 
bayonet, in order to get him out. He went into the street, was chased, was 
grazed by a bullet fired by a mounted policeman, fell, and was beaten uncon
scious by the mob. Though he was badly beaten, his injuries are not proven to 
have caused any serious permanent disability.33

Cecelia D. Baldwin, Administratrix of the Estate of Harry D. 
Baldwin (also known as Henry G. Baldwin), deceased, was awarded 
the sum of $1,000. The Commission explained that—

. . . Baldwin was beaten by the police while tending to Stettler’s wounds
in the Panama Athletic Club, and was later beaten by the mob while in the 
custody of the police. In the first attack, he was punched in the eye by a person 
alleged to have been Captain Arias, and there is some evidence that this per
manently affected his eyesight.34

The claim of Joseph Steinbrenner was disallowed. The Com
mission explained that in his case the evidence was ambiguous and 
unconvincing and seemed to indicate that his injuries arose out of a 
fight with the police in which he was the aggressor. The Commis
sion stated that “Though he was knocked unconscious, his injuries 
were not serious, and seem to have all been inflicted in that encounter 
for which Panama cannot be held accountable.” 35

Walter Organ was awarded $500. In allowing this amount, the 
Commission said—■

. . . He was hit on the back of the head, but knows neither who nor what
hit him. He was knocked unconscious and came to in the hospital. From the 
contemporaneous medical report, he must have been severely beaten while un
conscious. He was permanently disfigured, but suffered no permanent disability. 
The award is reduced in amount because of the vagueness of the record as to 
police activities at the time and in the region of his injuries.36

Augustine A. Kane was awarded $5,000. The Commission found 
that—

. . . He was shot in the back apparently at an early stage of the riot, fell
unconscious, and while in that condition was terribly kicked and beaten. He is

32 Ibid. 336.
33 Ibid. 338.
34 Ibid. 336.
35 Ibid. 338.
36 Ibid.
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permanently disfigured, and his eyesight permanently impaired. He was the 
most seriously injured of the claimants, and though he may have been shot before 
the police arrived on the scene, his condition corroborates a statement in the 
evidence that he was dragged about the street at a time when the police should 
have been master of the situation.37

In the case of Sun Jui-ch’in (China v. United States), the claimant, 
a Chinese citizen employed as a proofreader on a newspaper, had 
without provocation been assaulted by an American marine in June 
1923. Upon court martial by the American authorities the marine 
was sentenced to one year’s imprisonment and was then dishonor
ably discharged.

The claimant received minor bruises and injuries to the head. He 
alleged that he was confined in a hospital for two weeks. The claim 
for $934 M., as presented by Mr. Sun, contained an itemized state
ment of his medical and nursing expenses, loss of salary for one month, 
payments made to two agencies for reporting work, expenses for 
clothing, and repair of a jinrikisha. The American authorities con
sidered the amount of the claim excessive, in view of the temporary 
nature of the injuries sustained—a conclusion which was reached 
after a careful examination of the claimant. They were of the opinion 
that $500 M. would be an adequate indemnity. The Navy Depart
ment recommended the payment of $500 Mexican ($240.55 U.S.) as 
an act of grace, a view in which the Department of State concurred.38

N. J. Moosa, a subject of Great Britain, claimed $15.59 as reim
bursement for expenses for medical services and hospital treatment 
incurred by him as the result of a collision at Shanghai, China, on 
September 13, 1928 between a United States Marine Corps truck and 
a broker’s trap in which he was riding.39 Upon investigation by a 
United States naval board it was found that the collision, which 
occurred at the intersection of two roads, was caused by the truck’s 
skidding on a wet pavement and striking the broker’s trap. Moosa 
was slightly injured about the nose and forehead and had one lens 
of his eyeglasses broken. The Department of State in submitting 
the claim to Congress recommended the reimbursement of the claim

37 Ibid. 337.
38 H. Kept. 2052, 69th Cong., 2d sess.; S. Doc. 23, 70th Cong., 1st sess.; ms. 

Department of State, file no. 411.93Su7.
The money was appropriated in 1928 and paid in 1929. (Ibid. 411.93Su7/20; 

act approved May 3, 1928 and Deficiency Appropriation Act approved May 29, 
1928, 45 Stat. 488, 911.)

39 MS. Department of State, file no. 411.93 Moosa, N.J.
Moosa also suffered a loss of personal property amounting to $8 Shanghai 

currency. This item was settled by the Navy Department under the authority 
of the act of December 28, 1922 (42 Stat. 1066).
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ant in the amount of $15.59 U.S. “as an act of grace, and without 
reference to the legal liability of the United States in the premises”.40

A claim was presented by the United States to China in 1918 on 
behalf of William Vincent Donnelly, a citizen of the United States 
who was a seaman attached to the U.S.S. Monocacy. Donnelly 
claimed $5,000 U.S. as compensation for personal injuries received 
when he was shot by Chinese soldiers on January 17, 1918. It 
appeared that the Monocacy was fired upon while passing from 
Hankow to Ichang, China. A splinter of a rifle ball struck the bridge 
of Donnelly’s nose and his left eyebrow. The bullet marks left a 
scar. Indemnity was asked “for the disfiguration ” and “for the pain 
and discomfurture caused at the time, and after”. Settlement of this 
claim was made on September 13, 1919 by the payment to the United 
States of a Chinese Government Treasury bill in the amount of $500, 
which, when paid to the claimant, was increased to $526.54 on 
account of variation in the rate of exchange.41

The claim against China of Leo Raymond Ferguson, also an American 
citizen and a seaman on the U.S.S. Monocacy, arose at the same time. 
A splinter of a rifle ball struck Ferguson in the left forearm, leaving a 
scar. His claim for $5,000 U.S. was also stated to be “for the dis
figuration” and “for the pain and discomfurture caused at the time, 
and after”. The claim was settled by the payment of $543.48 by 
the Chinese Government, $500 of which constituted the principal 
and the remainder, the increase resulting from variation in the rate of 
exchange.42

In 1856, following a minor provocation, a mob of natives and the 
police of Panamd quickly assembled and attacked foreigners in centers 
where they were temporarily congregated and killed and wounded 
many. A Commission organized by the United States and New 
Granada under the convention of September 10, 1857, then consisting 
of Messrs. Hurtado, Leavenworth, and Upham, Umpire, passed upon 
the claims of American nationals arising out of the incident. Among 
the claims allowed by the Commission was that of the Reverend John 
Sellwood who, in addition to losing a small amount of personal prop
erty, was seriously wounded in the affray. Sellwood’s face was badly 
disfigured as a result of his wounds. He also received a bullet wound 
near the heart which continued to flow for more than a year after the 
riot. Apparently the blows which disfigured his face also affected 
Sellwood’s mental faculties and impaired his ability to do the work 
of a clergyman. His claim for approximately $10,000 on account of

40 H. Rept. 2608, 71st Cong., 3d sess., p. 4; H. Kept. 1703, 72d Cong., 1st 
sess.

The claim remains unsettled. See H. R. 6612 and H. Doc. 117, 74th Cong., 
1st sess.

41 MS. Department of State, file no. 493.11D71.
42 Ibid.
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personal injuries sustained was allowed by the Commission on March 
4, 1862 in the amount of $5,000.43

Michael Bartholomew Ryan, an American citizen, was wounded on 
February 23, 1918 when the passenger train in which he was riding 
was fired upon by Costa Rican Government troops at Pascua in the 
course of a revolution, seemingly on the supposition that the passenger 
train was transporting revolutionists. Briefly, the facts were that 
Ryan had been accepted as a passenger on board a train of the 
Northern Railway Company. This company operated two trains 
coming from opposite directions, one loaded with Government troops 
and the other with insurrectionists. The latter train also carried 
innocent passengers, including Ryan. Before the two trains met the 
insurrectionists disembarked, leaving only noncombatants on board 
their train, but the company officials failed to notify the train carrying 
Government troops. A bullet fired by the Government troops hit 
on a steel arm of a car seat in the train in which Ryan was riding and 
a fragment of steel penetrated one of his eyes.44 This resulted in the 
Injury to the loss of that eye, and it was alleged that his other eye
eye was so badly affected that he was in danger of loosing
it. “Many very painful and expensive operations” were resorted to 
in an effort to save the claimant from total blindness.

Damages against Costa Rica in the amount of $25,000 were origi
nally asked for by Ryan. A settlement of the claim under which he 
was to be paid $10,000 was effected sometime prior to September 10, 
1918 by the claimant and the Tinoco administration. Ryan stated 
that he decided “ to reduce the amount to $10,000 ” because he thought 
that amount would pay “all medical and other actual expenses” 
and because of the high rate of exchange “which makes $25,000 now 
as much as $60,000 would be in normal times”. He further explained 
his acceptance of the smaller amount by stating that Tinoco was in 
no way to blame for the shooting and that he did not wish to appear 
to be making money out of a personal injury at the expense of a 
personal friend. At the same time he insisted that he would ask for 
$25,000 in case total blindness resulted.

Scott Turner, an American citizen, claimed damages against 
Germany for personal injuries sustained at the time of the Lusitania 
disaster, May 7, 1915. His claim was arbitrated by the Mixed Claims 
Commission established by the United States and Germany pursuant

43 MS. Department of State, Mixed Commission of the United States and New 
Granada, Docket Book 68-69; Journal 87.

There was no reference in the claim to the date on which the claimant filed 
his application for citizenship, but it appeared that he became an American 
citizen on June 21, 1858.

44 MS. Department of State, file no. 418.11R95.
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to the agreement of August 10, 1922.45 Turner, a man thirty-four 
years of age, was thrown into the water where he remained for four 
or five hours. He suffered from shock, as well as from numerous 
cuts and bruises on his body, leg, thigh, and face. His right knee 
was badly wrenched and swollen; his left shoulder was dislocated and 

its use was never completely restored. His nose was 
nose^ t0 the broken, leaving it much broader than formerly, dis

figuring his face, making his breathing difficult, 
impairing his sense of smell, and leaving him susceptible to infection 
and nasal and bronchial disorders from which he later suffered. 
For these injuries he claimed the sum of $205,196. The Commission, 
Edwin B. Parker, Umpire, awarded the claimant $15,000 in addition 
to his hospital and other expenses and the value of personal property 
lost by him, all with interest at 5 percent.

One of the types of personal injury which is most difficult to 
measure in terms of money damages is that of injury to the hearing.

e Not every injury to the ear will impair the hearing.
Injury to the particularly difficult to tell whether the impair

ment of the hearing which ensues some time after an 
injury, was brought about by the incident of which complaint is 
made and for which the respondent state is responsible. There seems 
to be considerable hesitancy to connect any impairment of hearing with 
an injury unless there is substantial evidence to this effect.

Louis Chazen, an American citizen, alleged before the General 
Claims Commission established by the United States and Mexico 
pursuant to the convention of September 8,1923, that in addition to his 
having been imprisoned in Mexico and kept incomunicado for a number 
of days his property was confiscated and he was struck over the head 
by a Mexican employee with the butt of a revolver while he was thus 
imprisoned. He suffered a scalp wound which he claimed permanently 
affected his hearing. The allegation that Chazen was wounded by a 
pistol in the hands of a guard was supported by two affidavits of a 
Dr. Greenberg—one made in 1922 and the other in 1928. In the first 
affidavit it was alleged that the doctor attended Chazen on January 
25, 1922, about forty-five days after the day on which he received the 
wound, and that he found him in bed suffering from an unresolved 
hematoma on the left parietal side of the head, with no other external 
evidence of trauma, and that this condition, together with symptoms 
of headache, etc., induced the doctor to make a diagnosis of con
cussion of the brain. He added that Chazen was in bed for two weeks 
but was unfit for the transaction of business for a month and that he 
had a relapse but was sufficiently recovered to transact business by 
April 1. In the affidavit made in 1928 Dr. Greenberg testified that 
when he examined Chazen in September of that year he found his

45 Decisions and Opinions 497, docket 1332. See also, post, p. 599.
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hearing to be defective in both ears but worse in the left ear, with 
some evidence of trauma in the right-drum membrane. He concluded 
by saying that the condition could have been caused by a severe blow 
on the head.

Commissioner MacGregor, in his opinion for the Commission, 
stated that:
It is worthy of note that the witness Gerhert who visited Chazen three days after 
his detention and several times afterwards makes no mention of the wound, which 
according to the claimant himself, was inflicted on the third day of his imprison
ment. The doubt in this connection expressed by the Mexican Agency, seems to 
be substantiated by the consideration that the unresolved hematoma which was 
treated by Dr. Greenberg 45 days after the blow which Chazen states he received, 
could not have been caused by such blow, since this opened the scalp producing a 
hemorrhage which is antithetical to a hematoma which is a bleeding within the 
tissues; that the hematoma disappears after three weeks; and that the concussion 
of the brain of which Chazen shows symptoms on January 25, 1922, could not 
have been caused by the blow he might have received between December 10, and 
12, of 1921. It further appears in the judicial record filed by Mexico, that on 
January 26, 1922, Chazen, whom Dr. Greenberg saw the day previous on the 
American side of the boundary line in bed and in a nervous condition, appeared 
in court at Matamoros where he was given an official notice which he signed. 
The affidavit of Dr. Greenberg of 1928 does not prove that the deafness of Chazen 
is the effect of the blow which he alleges he received. The deafness is of both 
ears and Chazen was struck on one side only; the evidence of trauma of the 
tympanum is on the right side and Chazen states that he was struck on the left 
parietal region. Evidence of so flimsy a character cannot serve the Commission 
as a basis for conclusions as to the facts of a blow and of its effects.46

46 Opinions of the Commissioners (1931) 20, 27, 28, docket 18.
In this connection the case of Francisco MalUn is of interest. Mall4n, a Mexican 

Consul at El Paso, Texas, was twice assaulted by one Juan Franco, an American 
deputy constable at that place, the first time on August 25, 1907 and the second 
time on October 13, 1907. {Ibid. (1927) 254, docket 2935.)

Mexico claimed that the United States was responsible for the illegal acts of 
the American official (including responsibility for the unwarranted arrests of 
Malign and the lack of protection given him) and for denials of justice in the two 
trials that took place on account of the assaults. A claim was presented on behalf 
of Malien by the Mexican Government to the General Claims Commission estab
lished by the United States and Mexico under the convention of September 8, 
1923. Mall4n Maimed $225,870, particularized as follows:
Salaries from 1907 to 1926 .......................................... $80, 000. 00
Impending promotions [lost]...................................... 20, 000. 00
Surgical and medical treatment.................................. 22, 141. 50
Legal services, etc........................................................... 3, 728. 50
Losses in private affairs during forced retirement from

all activities......................................................... 50, 000. 00
Moral and physical damages, by reason of mental suffer

ing, anguish and distress endured by self and family 
due to his wounds, incarceration and libelous pub
licity by cable and by domestic and foreign news
papers; all of which was detrimental to affiant’s 
private life and official reputation and to the office
which he held......................................................... 50, 000. 00 $225, 870. 00
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Damages were not allowed on account of any impairment of the 
claimant’s hearing. Mr. Nielsen stated in his separate opinion that:

Chazen undoubtedly was the victim of harsh treatment while he was in jail. 
A matter of that kind is always one of difficulty for an international tribunal.
Footnote 46—Continued.
(MS. Department of State, Brief for the Agency of Mexico, annex, Affidavit of 
Francisco Malign, November 16, 1926.)

For the first assault Franco was merely fined $5 for disturbing the peace. The 
Commission, Mr. van Vollenhoven presiding, did not find a denial of justice in 
this first judicial procedure, although Mexico alleged that a denial of justice 
existed in treating Franco’s act as a mere breach of the peace instead of an 
attempt to murder. Mr. van Vollenhoven also found that “Lack of protection 
during this occurrence can not be maintained.”

The second assault occurred on Sunday, October 13, 1907, while the claimant 
was riding in a street car. Franco walked up behind Mall4n and struck him 
violently on the right side of the head with his fist so that the left side of Malian’s 
head was bumped against the door or window of the car. Franco continued 
striking Malign even after Malign fell to the floor. Drawing his pistol he drove 
Mall4n to the rear of the car and then took him to the El Paso county jail. 
Mailin’s face was covered with blood. The evidence was not entirely accurate, 
but it appeared, nevertheless, that “the whole act was of a most savage, brutal, 
and humiliating character”.

Mr. van Vollenhoven had no difficulty in finding that there was liability on the 
part of the United States for this second assault. Lack of protection on the part 
of the Texas authorities was found in that, after the first assault and after his 
appointment as deputy constable had been canceled, “so dangerous an official 
as Franco” was reappointed as deputy sheriff. Moreover, neither the small 
fine of $100 plus costs nor the alternative jail sentence ordered by the court in 
the action that took place on account of the second assault, was enforced.

With reference to the amount of damages allowable, the chief difficulty of the 
Commissioners, as expressed in their opinions, was in deciding whether or not 
there was any connection between Malien’s subsequent loss of hearing and surgi
cal treatment and the blows inflicted by Franco. Mr. MacGregor, Mexican 
Commissioner, felt, as expressed in his dissenting opinion, that Mall4n should 
have been compensated for the loss of hearing in his right ear. Mr. van Vollen
hoven, on the other hand, said, in allowing $18,000 on this claim, that:

... It has been conclusively shown that in November 1907, at the time 
of the second trial, both Mall4n and co-counsel Beall only complained about 
a serious injury sustained by Mall6n on the left side of his face as a result of 
contusion with the car, and that at that time the court did not esteem his 
injuries serious. It would seem from a receipt, produced among the evi
dence and relating to professional services by Dr. Anderson at El Paso “from 
October 13th to November 12, 1907. Surgery for wounded head and face 
$35.00,” that this first treatment ended before the middle of November, 
1907. It is established, on the other hand, that on February 2, 1908, 
Mall4n entered a hospital and on February 4, 1908, was operated upon in 
the right mastoid region by a Mexican physician at Mexico City for ail
ments which have since disabled him. The only links between these two 
facts consist in (a) a certificate delivered on July 3, 1908, by Drs. Urrutia 
and Canas, the physicians who operated upon Mall4n and continued treat
ing him from 1908 to 1912, relating that “the lesion originated in a wound 
over the temporal region, which, according to the physicians who attended 

[Footnote continued on p. 536.]
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The fact may be simply illustrated by the testimony of Dr. Greenberg, who in
an affidavit dated September 17, 1928, states with respect to Chazen’s defective
Footnote 46—Continued.

the patient in El Paso, Texas, during the month of October of last year, was 
a contused wound with a purulent discharge from the ear and probable 
fracture of the bone, which was the direct and sole cause of the disorder 
referred to,” and (b) a statement of March 9, 1927, by the same Dr. Urrutia 
and one of November 16, 1926, by Mall6n, according to which the Chief 
Surgeon of the Mexican Army, General Caraza at Mexico City, treated 
Mallen for about a month, after he left El Paso and before he entered the 
sanitarium on February 2, 1908, for what Caraza, according to Urrutia, 
called a cerebral abscess of traumatic origin. It is true that there is no trace 
in the record of any new accident to Mall6n between November 12, 1907, 
and February 2, 1908, which might have caused these subsequent troubles 
of traumatic origin, and that the physicians in Mexico City appear to have 
considered the connection between the injuries of October, 1907, and their 
operation on the right mastoid region a natural one. On the other hand, 
even when not applying to medical certificates the usual requirements of 
affidavits or legal statements, the present certificate, issued “on petition of 
the interested party, ’ ’ would seem too vague and incomprehensible to allow 
the Commission so far-reaching a conclusion as the claimant suggests. The 
certificate of July 3,1908, mentions a medical treatment in October, 1907, not 
a later one; it does not even state who “the physicians” quoted are; Drs. Bush 
and Vilas seem to be out of the question, and there is no indication what
soever either of any treatment by Dr. Anderson after November 12, 1907, 
or of any treatment by a fourth physician at El Paso. If Dr. Anderson 
had found after November 12, 1907, that the wounds of the left side had 
developed into a really dangerous ailment on the right side of the head, 
either the claimant or Dr. Urrutia would not have omitted to produce this sur
prising discovery of Dr. Anderson’s in some way or other, and Dr. Anderson’s 
careful and time-consuming examination of the patient leading to this dis
covery doubtless would have made its appearance in one of the numerous 
doctor’s bills produced among the evidence. Nor is there any indication 
relating to General Caraza’s views concerning the connection between 
the injuries of October 13, 1907, the abscess he treated, and the ear troubles 
and presumable bone fractures for which Mall6n went to the hospital; 
the contention that Caraza treated Mall6n for “an infection which resulted 
from the said wounds” appears in Mall6n’s affidavit only, not in the phy
sician’s statement. The claimant should have furnished some conclusive 
and pertinent medical testimony about the development of his illness 
between November 12, 1907, and February 2, 1908; or at least might have 
produced an expert statement by some high medical authority of the present 
day establishing the value of the two statements (a) and (b) referred to in 
the middle of this paragraph. The Commission under the Convention would 
seem not to be warranted in considering as sufficient proofs for a conclusion 
of this importance statements of so loose and inexplicable a character.

14. While accepting as the basis for an award, in so far as compensatory 
damages are concerned, the physical injuries inflicted upon Mallen on Oc
tober 13, 1907, only those damages can be considered as losses or damages 
caused by Franco which are direct results of the occurrence. While recog
nizing that an amount should be added as satisfaction for indignity suffered, 
for lack of protection, and for denial of justice, as established heretofore, 
account should be taken of the fact that very high sums claimed or paid in
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hearing that it is difficult to state the exact cause of the trouble, but that it could 
result from a severe blow on the head.* 47

Patrick O’Donnell, a naturalized American citizen thirty-five years 
of age, sustained losses of personal property and suffered personal 
injuries when the Lusitania was sunk on May 7, 1915. He was 
thrown into the water where he remained for nearly three hours before 
being rescued. The evidence of one English and three American 
physicians “ clearly indicated that the shock and exposure resulted 
in serious—possibly permanent—impairment of health, that he has 
ever since suffered from chronic bronchitis, and that his hearing is 
impaired”.48 The claimant stated that he was unable to transact 
any business for a period of a year following the injury and that he 
never resumed his previous business—that of a furrier. The Mixed 
Claims Commission, United States and Germany, to which his claim 
for $52,170 was submitted for arbitration, allowed the claimant 
$15,000 with interest, apart from the amount allowed for the loss of 
personal property.

Fred Barnard, an American citizen, was injured in the riot that 
occurred at Cocoa Grove, Panamd, on July 4, 1912.49 He sustained 
an injury to the right ear and a fracture to the malar bone. The 
Government of the United States requested $2,000 damages on his 
behalf when the claim was submitted by the two Governments to 
arbitration under the terms of the protocol of November 27, 1915. 
The Arbitrator, W. L. F. C. de Rappard of the Netherlands, decided 
on October 20, 1916 that the injury might be “attended later with a 
slight effect”, and he allowed the claimant the sum of $500.

In another case arising out of the same riot and arbitrated at the 
same time, Allan F. Hopkins, an American citizen, claimed $500 
indemnity on account of a bullet wound on the right ear. The 
Arbitrator awarded him $50.60

Joseph A. Donnelly claimed damages for injuries sustained during 
the Panamd riot of February 13-14, 1915. He alleged that he was 
arrested without provocation and then released in the midst of a mob. 
He was a patient at Ancon Hospital from February 17 to March 3, 
1915 and was sick in quarters at Camp Otis, Canal Zone, from March
Footnote 46—Continued.

order to uphold the consular dignity related either to circumstances in which 
the nation’s honor was involved, or to consuls in backward countries . . .

15. Taking all these considerations into account, it would seem that an 
award may properly be made in the amount of $18,000 without interest.

[Opinions of the Commissioners (1927) 262-264.]
47 Ibid. (1931) 34.
48 Decisions and Opinions 438, docket 260.
49 MS. Department of State, file no. 419.11D29; 1915 For. Rel. 1162; 1916 For. 

Rel. 918.
60 Ibid.
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3 to March 10 of that year, on account of “contusions multiple, 
involving right eye, left shoulder and chest”. On January 13, 1916 
Major Duval of the War Department stated that he examined the 
claimant on that date and found his condition to be as follows:

Hearing in right ear entirely destroyed. Membrana tympani depressed and 
slightly injected, presenting the appearance of scar tissue in the middle vertical 
diameter.

Donnelly claimed $500 damages from Panama, and this figure was 
approved by the Department of State in determining the total amount 
to be requested of Panama in full settlement of all the claims arising 
out of this affair.61 It proved impossible, however, to settle these 
claims through diplomatic channels, and it became necessary to 
submit them to arbitration. When the claim of Donnelly was sub
mitted to the American and Panamanian Claims Commission estab
lished under the 1926 and 1932 conventions, the Agency of the United 
States asked $4,500 on his behalf. The Commission awarded $2,500, 
stating that—

He was severely beaten, both by the police and by the crowd. He was first 
clubbed by two policemen near the Panama Athletic Club, then was attacked 
by a crowd of negroes when he ran away. He hid in a house, where he was 
found by a policeman who beat him; Donnelly attempted to resist, but desisted 
when he was clubbed. While in custody, he was again beaten by the crowd, this 
time into unconsciousness, in spite of the efforts of a mounted policeman to 
assist him. But Donnelly had been drinking, and his injuries may have resulted 
in part from his own belligerence. Moreover, though there is evidence of per
manent injury to his right ear, the permanent injury to the sight of his right eye, 
alleged to have resulted, is controverted by his own medical testimony of sub
sequent eyesight tests.51 52

As stated above, no two claims for injuries to particular members of 
the body are alike. The member injured is, of course, never injured 
in precisely the same degree in two different cases. Accordingly, 
it is impossible to place fixed monetary evaluations on the varying 
degrees of the loss of use of a limb. The pain, hospital expenses, 

or the degree of lameness, for example, vary to such 
Injury to the leg an extent with the separate cases that it is impossible 

. to name particular figures as the appropriate indem
nity for designated degrees of infirmity. Amounts allowed in cases 
involving injuries to the leg have varied from $50 to $40,000.

Isaac N. Thompson, an American citizen, claimed $22,247 as 
damages for personal injuries and for loss of personal property sus
tained during the riot in Panama in 1856. Thompson was wounded 
in the left hip by a rifle ball which entered just below the hip joint 
and passed out on the inside of the leg. Up to the summer of 1857 
the wounds still caused Thompson trouble and kept him confined to

51 MS. Department of State, file no. 419.11C64; 1915 For. Rel. 1186; 1918 For. 
Rel. 853.

52 Hunt’s Report (1934) 330, 337, docket 9.
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his bed. This claim, together with other claims, was arbitrated 
pursuant to the convention of 1857 between the United States and 
New Granada. The claimant was allowed $2,000 in an award of 
March 8,1862.63 *

During the Cocoa Grove riot at Panamd, on July 4, 1912, Isaac J. 
Thomas, an American citizen, received a bullet wound in the right 
thigh causing a compound fracture of the femur for which he claimed 
damages from Panama in the amount of $3,000. The claims arising 
out of this riot were arbitrated, as stated hereinbefore, by W. L. F. C. 
de Rappard, Minister of the Netherlands to the United States and 
to Panama, pursuant to a protocol signed by Panama and the United 
States on November 27, 1915.54

The Arbitrator stated that Thomas’ injury “though not fatal 
was serious.” It was estimated that it would take about five months 
for the injury to heal, that the leg would be weak for several months, 
and that permanent disability might result. The Minister of Foreign 
Affairs of Panama stated in a letter of March 30, 1916 to the Arbi
trator that of the cases of those injured during the affair of July 4,1912 
“the case of Isaac J. Thomas is the only one where the sufferer had 
to quit his daily occupation, his right femur having been broken.” 
The Arbitrator awarded Thomas $1,200.65 66

George F. Stokes, an American citizen, was also injured in the Cocoa 
Grove disturbances in Panama on July 4, 1912. His injury resulted 
from a bullet fired by a Panamanian policeman, which passed through 
the calf of his right leg and grazed the calf of his left leg. He was 
confined in Ancon Hospital for nearly three weeks and was stated 
to have suffered a relapse sometime later. It was alleged that the 
Panamanian police shot indiscriminately at Americans, that Stokes 
had appeared on the scene after the melde had begun, in order to find 
out the cause of the commotion, and was fired upon by the police 
without warning, and that he received the injury at a time when he 
was fleeing from the scene.

Stokes submitted a claim against Panama for $10,000.56 The 
Government of the United States suggested the sum of $2,000 as an 
appropriate indemnity in this case. When the claim was arbitrated 
under the protocol of November 27, 1915 between the two countries, 
the claimant was awarded the sum of $750, which was paid to him 
on January 24, 1917.67

63 MS. Department of State, Mixed Commission of the United States and New 
Granada, Docket Book 74, Journal 100.

54 III Treaties, Conventions, etc. (Redmond, 1923) 2778.
55 MS. Department of State, file no. 419.11D29/118; 1915 For. Rel. 1162; 

1916 For. Rel. 918, 921.
66 MS. Department of State, file no. 419.11 St.6.
67 Ibid. 419.11St.6/7a.
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The award of the Arbitrator in this case was as follows:
Mr. George F. Stokes stayed at the hospital of Ancon from the 4th to the 21st 

of July 1912 and complains that on the following 29th of July walking still caused 
him trouble. The physicians expected him to feel the effects of his injury for 
six or eight weeks after his discharge under those conditions, the Umpire decides 
that the Government of Panama shall pay to the said George F. Stokes, 
injured during the disturbances at Panama City on July 4, 1912, the sum of 
750 dollars [sic]:58 59

Lane Arringtone, a citizen of the United States, received a bullet 
wound in the leg during the same riot. The sum of $500 was suggested 
as an appropriate indemnity to be paid by Panama in his case. Here 
the Arbitrator allowed $75.69

Frank A. Grenier, a citizen of the United States who was injured 
on the face and leg during this riot, was awarded $50. The sum of 
$500 had also been suggested by the Government of the United States 
as an appropriate indemnity in this case.60

Lowndes 0. Webb, an American citizen, claimed damages in the 
amount of $2,500 because of injuries received during the riot at 
Cocoa Grove, Panama, on February 13-14, 1915.61 He stated that on 
the night of the affray he was attacked by a mob while riding in a 
carriage, that when he started to run he was shot in the leg, and that 
thereafter he was roughly treated. He was a patient at Ancon Hos
pital from February 15 to March 7, 1915, on account of “gunshot 
wound, left leg, wound entrance posterior surface of middle third, no 
wound exit.” He incurred no permanent disability. The State 
Department reduced the amount of his claim to $500 in determining 
the lump sum to be asked on behalf of all the American claimants who 
suffered injuries on account of the affray; but the Agency of the United 
States asked $1,000 when the claim was presented to the Commission 
established by the United States and Panama under the 1926 and 1932 
conventions. The Commission awarded $500 in this case.62

Henry C. Foster, an American citizen, claimed $2,500 for injuries 
received in the same riot in Panamd in 1915.63 It was alleged that he 
was driven from a carriage at the point of a revolver by the Panaman
ian police; that while he was being taken to the police station he was 
attacked by the mob; that when he started to run he was shot in the 
right hip; and that afterward, while lying on the ground, he was 
beaten and kicked until he became unconscious. In an affidavit of 
an Army officer it was stated that the claimant was a patient at Ancon 
Hospital from February 16 to March 2, 1915 and that thereafter he

58 1916 For. Eel. 918, 921.
59 Ibid. 922; ms. Department of State, file no. 419.11D29/118.
60 1916 For. Rel. 922; ms. Department of State, file no. 419.11D29/118.
« Ibid. 419.11C64/28, 33; 1915 For. Rel. 1186; 1918 For. Rel. 853.
« Hunt’s Report (1934) 330, 331, 339, docket 9.
63 Footnote 61. supra.
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was sick in quarters at Camp Otis, Canal Zone. The claimant's 
condition was described as follows: “Gunshot wound right buttock, 
X-Ray shows bullet above right ileum, no attempt at removal as it 
produces no symptoms." The Department of State in estimating the 
value of all the American claims to be presented through diplomatic 
channels on account of injuries arising out of the same incident ap
proved Foster's claim in the amount of $500. As it was impossible to 
make a lump-sum settlement, it was agreed to arbitrate the claims. 
The sum of $3,750 was claimed by the Agency of the United States in 
1933 when this claim was submitted for arbitration to the Commission 
established under the conventions of 1926 and 1932. Foster was 
awarded $500.64

Webster T. Brandon,65 an American citizen, also claimed damages in 
the amount of $2,500 for the injuries he received during the same riot. 
He alleged that while in a patrol line endeavoring to assist in quelling 
the disturbances, with his back to the mob of Panamanian policemen 
and civilians, he was shot in the fleshy part of his right hip. The 
Department of State approved his claim in the amount of $500 at that 
time; but in 1933, when the claim was presented to arbitration, the 
Government of the United States asked $1,250 on his behalf. The 
Commission awarded Brandon $250, explaining that the “wound was 
not serious".66

On April 11, 1920, during the course of a revolution in Guatemala, 
Prospero Monterroso, a Guatemalan national and a chauffeur for the 
French Charge d'Affaires, drove the Charge to the American Legation 
in Guatemala. On account of the disturbed conditions, sailors and 
marines from the U.S.S. Tacoma and the U.S.S. Niagara had been 
quartered at the Legation, and machine guns were used to cover 
automobiles entering the premises. Monterroso stopped the car and 
the Charge walked up the main entrance. The Charge had scarcely 
passed when one of the machine guns was discharged and a shot 
struck Monterroso in the leg as he sat at the wheel of the car. He 
received free treatment and care at the General Hospital but was 
forced to go to a sanitarium when the injury proved more serious 
than was at first expected. The bullet entered the left groin and 
fractured the left femur. The wound became infected and in the 
course of Monterroso's convalescence his leg shortened. It was 
reported by the Legation that his salary as a chauffeur for the two 
preceding years had averaged $60 a month and that he was married 
and had two children.

64 Hunt’s Report (1934) 330, 331, 337, docket 9.
65 Footnote 61, ante, p. 540.
66 Hunt’s Report (1934) 330, 336, docket 9.
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In suggesting that compensation should properly be paid by the 
United States, the American Legation expressly referred to the 
doctrine of res ipsa loquitur and stated that there must have been 
negligence on the part of the agents of the United States because the 
conditions were peaceful at the time. The Navy Department 
concurred in the admission of liability. The sum of $1,000 was paid 
to Monterroso in March 1923 in settlement of the claim.67

Wilder Graves Penfield, an American citizen, received personal 
injuries when the British steamship Sussex was torpedoed by a 
German submarine on March 24, 1916. At the time of the injury the 
claimant was en route to France to take up work as an interne in a 
military hospital. His injuries were serious and painful. Besides 
general nervous shock, he sustained a fracture of the left tibia involving 
the knee-joint and a sprained right ankle. Following the injury he 
was confined in a hospital until April 17, 1916, after which he went 
about on crutches for about three months and walked with a cane for 
a further period of about four months. The normal functioning of the 
knee was still impaired to some extent at the time of the decision 
rendered by the Mixed Claims Commission, United States and 
Germany (May 21, 1925), to which a claim for indemnity in the 
amount of $125,000 was presented on behalf of Penfield by the 
United States.68 Umpire Parker awarded Penfield $15,000 with 
interest.

Elizabeth Ford Stimson,69 an American citizen, was also a passenger 
on the Sussex at the time it was torpedoed in 1916. After the explo
sion the claimant was found on the deck of the Sussex in an uncon
scious condition. She was taken to a British military hospital on 
March 25 and remained in a comatose condition for several weeks. 
At the end of ten weeks she was able to leave the hospital. A claim 
for personal injuries in the amount of $105,914.54 was presented on 
her behalf by the Government of the United States to the Mixed 
Claims Commission, United States and Germany. Umpire Parker 
stated in his decision, wherein he awarded $40,000 on behalf of the 
claimant, that:

It was found that claimant had suffered from a fracture of the right clavicle, 
comminuted fracture of the right scapula, fracture of the head of the left femur 
and of the left acetabulum, and from traumatic cerebral injury followed by 
traumatic neurasthenia, which persists. The injury to the right shoulder has

67 MS. Department of State, file no. 411.14M76.
When payment of this claim was made, it was reported that $1,000 had also 

been paid to the claimant by private American citizens. (Ibid. 411.14M76/15.)
68 Decisions and Opinions 618, docket 4147.
69 Ibid. 615, docket 645. See post, pp. 588, 592, 629.
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caused some loss of function and some tenderness over both the scapula and the 
clavicle with permanent bony irregularity over the scapula itself. The most 
serious injury, however, is to the left hip-joint, due to a “mushroom fracture’ 
of the bead of the left femur resulting in the formation of calluses in the joint 
socket and around the head of the femur, causing marked limitation of all motion 
in the left hip-joint. An attempt was made on November 3, 1921, to rectify this 
abnormal condition through a major operation by a distinguished orthopedic 
surgeon. This effort was only partially successful, and recent examinations by 
several surgeons of ability, experience, and high professional standing indicate 
that the claimant still suffers from fixation of the left hip-joint, that this con
dition renders her a cripple, that it may require another operation, and that it is 
probable she will never recover the complete and normal use of the left leg but 
will be, to a limited extent at least, a cripple for the rest of her life.

Prior to the injuries complained of the claimant was unusually athletic and 
active physically and mentally. She was an accomplished pianist and had 
studied with a view of making music a profession in the event she should be under 
the necessity of earning her own living. The impaired use of her right arm and 
of her left leg and the general impairment of her health due to the injuries which 
she has suffered will probably incapacitate her from earning a livelihood as a 
pianist. From these injuries and from the operations rendered necessary by them 
the claimant has suffered excruciating pain and continues to suffer, especially 
following an attempt to use her left leg to any considerable extent.70

A claim for $15,000 was presented by the United States to the 
General Claims Commission established by the United States and 
Mexico pursuant to the convention of September 8, 1923, on behalf 
of Richard A. Newman,71 an American citizen. The claimant was 
kidnaped on April 24, 1923, when he was only a few miles from his 
hacienda. He was told that he would be released only on payment of 
$30,000 Mexican currency. The abductors, who proved to be under 
the leadership of General Juan Galindo, a well-known rebel or bandit 
in the region, kept him until October 29 of that year, when he was 
released on payment of $300 U.S. by a special representative of the 
Government of the United States. He was then in a miserable condi
tion; he was infested with vermin and suffered with an infected leg 
which had been injured during an attempt to escape and which made 
treatment in a medical sanitarium necessary. His expenses on this 
account amounted to about $1,000 Mexican.

The Commission found Mexico responsible for “ failure on the part 
of the Mexican authorities to take proper steps to rescue Newman 
and bring his abductors to trial”, and held that “therefore, an award 
in the sum of $7,000.00, United States, currency, should be rendered 
in the present case”. Dr. Sindballe, Presiding Commissioner, wrote 
the opinion in the case. It would, of course, be interesting to know how

70 Decisions and Opinions 616-617.
71 Opinions of the Commissioners (1929) 284, docket 129.
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the figure of $7,000 was decided upon 72—a point that is left unex
plained in the decision.

On July 2, 1927 a private in the United States Marine Corps while 
on duty in Tientsin, China, struck Lu Yu-Jcuei (variously spelled 
Lau Ye Kun or Lu Yu Kwei), a Chinese policeman, at his post of 
duty, with a motorcycle. The Chinese national received a dislocated 
hip; a fracture of the left leg; multiple contusions of the face, hands, 
and arms; three broken teeth; a fracture of the nose; laceration of the 
upper lip; and an injury to the liver. There was some doubt as to 
the permanency of the injuries, but there was small doubt that the 
injured leg, which had shortened considerably, would be permanently 
crippled.

Immediately after the accident the policeman was taken to the 
German-American Hospital, where he remained until October 9, 
1927. He was then removed to police headquarters of the first 
special area where he convalesced. The hospital bill, which amounted
to $802.75 Yuan currency ($401.38 U.S.), was composed of the 
following items:
14 days’ hospital fees (first class) from July 2-15 1927............................  $140. 00
86 days’ hospital fees (second class) from July 16-October 9, 1927 .... 602. 00
X-ray apparatus, 3 pictures (X-ray)....................................................... 45. 00
Dressing material...................................................................................... 5. 25
Medicines................................................................................................... 5. 25
Drinks......................................................................................................... 5. 25

Total..........................................................................................................  $802. 75

Lu Yu-kuei claimed $200 Yuan currency on account of the injuries 
inflicted, while the hospital claimed the amount of the expenses 
incurred.73 The United States settled these claims on July 3, 1930 
by the payment of $401.38 to the German-American Hospital and

72 Another case where it is equally hopeless to identify the items for which 
damages were allowed is that of Waldemar Julsrud (Germany v. Mexico). In 
that case Julsrud, a German national, claimed damages from Mexico in the 
amount of $35,793.56 for losses of personal property and for personal injuries 
received between 1913 and 1919 in Mexico at the hands of revolutionists, whose 
acts, it was alleged, the Mexican authorities did not take adequate steps to pre
vent or punish. Julsrud alleged that he was attacked by fourteen persons 
headed by the brother of the revolutionary chief, Anaya, and that he was in 
danger of losing his life after being wounded in both legs by a bullet.

The Umpire, M. Cruchaga, appointed under the convention of March 16, 1925 
between Germany and Mexico, awarded $15,000 national gold in this case, mak
ing, as he said, “a round valuation in equity”. It is not possible to determine 
from the decision to what extent, if any, the indemnity represented damages for 
the personal injuries. (Commission under the 1925 convention, Mexico and Ger
many, docket 31, decided February 6, 1930, Opinions, unprinted, translation.)

73 MS. Department of State, file no. 411.93 Mackenzie Memorial and German- 
American Hospitals.
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the payment of the amount asked by Lu Yu-kuei for personal indem
nity ($100 U.S.), a receipt for which was signed by the claimant on 
June 23, 1930.74

The claims convention of 1857 between New Granada and the 
United States contained a provision for the settlement of the claims 
growing out of the riot in Panama in 1856. The first Commission 
organized to hear these claims, composed of Messrs. Jose Marcelino 
Hurtado and Elias W. Leavenworth, National Commissioners, and 
Nathaniel G. Upham, Umpire, passed upon the claim of James J. 
Ewing, an American citizen who was severely wounded during the 
riot. He sustained a bullet wound in the hand, a bullet wound in 

the right arm two inches below the elbow, and a 
bullet wound in the chest six inches long. Affidavits 
showed that the wounds did not heal rapidly and 

that the claimant was forced to remain idle and lost one year’s time 
at his trade as a shoemaker. He presented claims for $5,000 on 
account of his injuries, $1,000 for loss of time, and $85.50 for cloth
ing—in all, $6,085.50. He was awarded $2,800 by the Umpire 75 in 
a decision of March 9, 1862.76

George Powell, an American citizen, also claimed damages in the 
sum of $4,000 for personal injuries suffered during the same massacre. 
He received two bullet wounds in the arm. The affidavit of the doctor 
who attended Powell expressed doubt as to his eventual recovery of 
the full use of his arm. The claimant sought indemnification for his 
expenses, for pain and suffering (bodily and mental), for his disability 
(whether temporary or permanent), for loss of time and expense in 
the establishment of his claim, for damages “in view of his needs”, 
for “other items and tortious wrong”, and for enhanced and exem
plary damages on account of the aggravated robbery when he was put 
in fear of his life. On March 4, 1862 the Commission awarded him 
$2,000 for his personal injury and $80 for the property which be lost, 
plus interest on the latter amount only.77

In tbe riot that occurred at Cocoa Grove, Panama, on July 4, 1912, 
Samuel Graham, an American national, received a bullet wound in 
the right shoulder. The sum of $500 was suggested by the United 
States as a proper amount of indemnity to be paid by Panama on 
his behalf. The Arbitrator, W. L. F. C. de Rappard, Minister of

74 H. Rept. 2097, 70th Cong., 2d sess.; 45 Stat. 2257; 46 Stat. 90, 114-115.
75 MS. Department of State, Mixed Commission of the United States and New 

Granada, Docket Book 124.
76 Ibid. Journal 103.
77 Ibid. 88.

114297—37------ 36



546 CHAPTER III

the Netherlands to the United States and to Panama, awarded him 
$75 in his decision of October 20, 1916.78

In June 1924 Bond Coleman, an American citizen, was employed in 
Mexico as a geologist by the Cia. Mexicana de Torrenos y Petroleo, 
S. A., of Frontera, Tabasco, Mexico. On June 4 of that year, while 
traveling in a sparsely populated section of Mexico, Coleman and his 
companions were attacked by a band of armed supporters of De la 
Huerta. During the attack a bullet lodged in the claimant’s left 
wrist, fracturing the bone and inflicting a painful wound. His claim 
was presented to the General Claims Commission, United States and 
Mexico, established under the terms of the convention of September 
8, 1923, for the amount of $4,000. The claim was predicated on the 
grounds (1) that the Mexican authorities were negligent in failing to 
apprehend and punish the persons who seriously injured the claimant 
and (2) that the Mexican authorities deprived the claimant of the 
prompt means of conveyance which his employers had put at his 
disposal in order to enable him to receive urgently needed medical 
attention.

The Commission, Mr. Nielsen speaking, found that the record failed 
to show sufficient negligence to give rise to responsibility for failure 
to apprehend and punish the guilty parties.

The claimant was given medical attention at Villa Hermosa and 
was then sent to Galveston, Texas, and later to Kansas City, Missouri, 
for further medical treatment. His employers chartered a boat and 
sent it to Villa Hermosa for the purpose of taking him to Galveston 
for treatment. General Gonz&lez, Federal commander in charge at 
Villa Hermosa, detained the boat for a period of three days in order 
to transport troops and equipment. It was alleged that on account 
of this delay the wound in the claimant’s wrist, which still had 
fragments of the bullet therein, became infected and caused the 
claimant further pain, suffering, and damage. The Commission found 
that Mexico was responsible for the action of General Gonzalez in 
seizing the boat and stated that the vessel was seized at a time when 
“humanity should have prompted assistance to the claimant” and 
that “No imperative necessity for taking the boat has been shown.” 
It added that: “The evidence may leave some uncertainty as to the 
length of time he was delayed in getting medical aid, and of course 
as to the precise consequences of the delay. But it may be taken as

78 MS. Department of State, file no. 419.11D29; 1915 For. Rel. 1162; 1916 For. 
Rel. 918, 922.

In the case of Scott Turner (United States v. Germany), discussed, ante, at p. 533, 
the claimant suffered, inter alia, a dislocated arm and torn ligaments. The 
muscles of the left shoulder atrophied and the use of the arm was never completely 
restored. He was awarded $15,000 for this and numerous other injuries by the 
Mixed Claims Commission, United States and Germany, established under the 
agreement of August 10, 1922. (See also, post, p. 599a.)
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a certainty that his sufferings and injuries were aggravated by that 
delay, and it is clear that he was the victim of wrongful action.,, 
The sum of $1,000 was awarded to Coleman for the injury inflicted 
upon him.79

In another case, that of Frank L. Clark (United States v. Mexico),80 
the claimant, an American citizen, was shot and wounded in the arm 
by a group of Mexican bandits, and the Mexican authorities subse
quently failed to take proper steps for the prosecution and punish
ment of the culprits. The wound, which was in the right forearm, 
was caused by a bullet from a gun which fractured the bones of the 
elbow joint and partially disabled the arm. The General Claims 
Commission, United States and Mexico, allowed the claimant $5,000 
on his claim for $20,000, “Taking into consideration the nature of the 
international delinquency imputable to Mexico ” which had been 
described in another case arising out of the same incident—that of 
Elvira Almaguer (United States v. Mexico)81—as apparently consti
tuting one of the less serious degrees of denial of justice.

A Chinese junk and the U.S.S. Whipple collided in the Whangpoo 
River on May 20, 1930 on account of the fault of the captain of the 
Whipple. In the collision a Chinese national, Ling Man Man, was 
injured so seriously in the upper right arm that it was necessary to 
remove him to St. Luke’s Hospital, International Settlement, Shang
hai, where the surgeons in charge amputated his arm just above the 
elbow. He received certain other minor injuries also. The injuries 
seriously and permanently affected his ability to earn a living as a 
junkman.82 The costs of his hospitalization were $99.50 Mexican. The 
Navy Department and the Department of State recommended that 
$1,500 be appropriated by Congress as an act of grace for the settle
ment of the claim.83

On March 3, 1888 Shadrack White, an American citizen, while dis
charging his duties as a deputy county sheriff in Texas, was wounded 
by a party of Mexican soldiers who had crossed into the United States 
for the purpose of kidnaping a deserter from the Mexican Army.84 
Upon seeing the soldiers maltreating one Atanacio Luis, White 
ordered that they be arrested. The Mexicans shot White through 
the right hand, depriving him of its “full use” for life, and wounded

79 Opinions of the Commissioners (1929) 56, 60-61, docket 209.
80 Ibid. 300, docket 3198.
81 Ibid. 291, docket 216.
82 MS. Department of State, file no. 411.93 Ling Mau Mau; H. Rept. 2608, 

71st Cong., 3d sess., p. 6; H. Rept. 1705, 72d Cong., 1st sess.
83 A number of bills have been introduced in Congress to provide for the pay

ment of this claim; the most recent one was introduced in the House of Repre
sentatives on March 11, 1935. (H.R. 6612, 74th Cong., 1st sess.; H. Doc. 117,
74th Cong., 1st sess.) As yet, however, the money has not been appropriated.

84 1889 For. Rel. 591-600, 605-611; 1890 For. Rel. 635.
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him in the left wrist, although “not severely”. Both hands and 
wrists were powder-burned. White presented a claim against Mexico 
for $50,000 as “retributive compensation and castigatory damage for 
injuries, insults and outrages”.

The American Minister complained of the “violation of United 
States territory by the Mexican officers and soldiers”, asked for the 
suitable punishment of the offenders, and demanded the payment of 
an adequate indemnity. The Mexican Government promptly ex
pressed regret and stated that the offenders had been arrested and 
ordered to be tried by court martial. The two Mexican officers 
involved were subsequently sentenced to ten years’ imprisonment. 
However, Mr. Ryan, American Minister to Mexico, and Mr. Mariscal, 
Mexican Minister of Foreign Affairs, were unable to agree upon an 
adjustment of the damage sustained by WTiite. The Mexican For
eign Office professed to have satisfactory proof that “the claimant’s 
wounds did not result in any permanent incapacity.” It was at 
length agreed “that each Government should select a competent 
surgeon of high character to examine and report upon the character 
and extent of the claimant’s injuries, and, failing to agree, the two 
surgeons so chosen to select another competent surgeon to make such 
examination and report; the report of the two originally designated 
by the two Governments, should they agree, to be conclusive as to the 
character and extent of such injuries; otherwise the report of the 
surgeon chosen by them to be of like effect”.85 86

Minister Ryan engaged, “without compensation”, Dr. Paul 
Clendenin, assistant surgeon in the United States Army, and the 
Mexican Government selected Dr. Daniel L. Cirlos. These medical 
officers met at the Consulate of the United States at Piedras Negras 
on April 19, 1890 and examined White to determine “the injuries 
sustained and the resulting and present incapacity.” Each prepared 
a written report and these reports were in general agreement.86 The 
medical officers found no “present” impairment of the left hand; 
they found scars only. With reference to the right hand, Dr. Cirlos 
found a “partial disability of the three fingers; the hand can not be 
used save with great difficulty; and the injury, in my opinion, will be 
permanent.” Dr. Clendenin found with reference to the right hand 
that there was “marked limitation of movement and impairment of 
strength in the hand. . . . The loss of prehensile power is such 
as to interfere with the use of the right hand in driving, using a rope, 
handling a revolver or other weapon, and precludes the use of tools 
or instruments of precision, and is, in my opinion, permanent.” 87

85 Minister Ryan to Secretary of State Blaine, March 15, 1890, 1890 For. Rel. 
632.

88 Ibid. 637-638.
87 Ibid.
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The American Consul at Piedras Negras, in submitting the reports 
to Minister Ryan on April 26, 1890,88 explained why there were two 
reports rather than one from the medical officers. He stated that:
... we found the reports practically the same save in one point, viz:
Dr. Clendenin, following modes of our Pension Bureau, rated the disability 

numerically. We failed to make the medical officer that represented the Mexican 
Government understand this mode of estimating a disability, and so we, . . . 
decided to send on the two reports.

These reports very plainly establish a very permanent disability to the right 
hand; any person would estimate this disability at over one-half; this to a right 
hand is a very serious matter.

At the same time the Consul also forwarded an affidavit from White, 
dated April 24, 1890, which White wished to make a part of his 
claim.89 In the affidavit claim was made for the loss of the claim
ant’s salary and for medical expenses, as follows:
(1) 4 months’ salary as deputy sheriff, at $125 a month. (This was for 

the time during which he was unable to perform any labor, having 
been deprived of the use of both hands. He lost his position as
deputy sheriff but made no specific claim on this account.)............ $500

(2) 4 months’ wages paid nurse, at $25....................................................... 100
(3) Medical attendance  .......................................................................... 150
(4) Medicine, etc........................................................................................... 25

Total........................................................................................... $775

After Mr. Mariscal and Minister Ryan came to an “ indefinite 
and conditional understanding” that the Mexican Government should 
pay $7,000 in gold, Minister Ryan consulted the claimant as to 
whether he would be satisfied with that sum. White believed it to 
be less than was due to him, but he was willing to accept the amount 
named because of the uncertainty and delay that would be involved 
in securing a larger sum.90

The American Consul stated that:
I shall rejoice when this claim shall have been paid and we can make it public, 

for the actual money payment of a frontier claim by Mexico will have an im
mense and most beneficial effect on the ignorant frontier class, and markedly 
upon the petty local authorities.91

The amount of $7,000 in gold was definitely agreed upon, and this 
amount was paid on May 20, 1890.92

Luciano Arestuche, a Cuban citizen, suffered injury to his fingers 
during the period of the military government of Cuba by American

88 Ibid. 636.
89 Ibid. 639.
90 Ibid. 635, 640.
91 Ibid. 640.
92 Ibid. 635, 636.
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forces. From an investigation of the case it appeared that the acts 
of the soldiers which made necessary the amputation of the little 
finger of claimant’s right hand and destroyed the use of the next 
finger “were the lawless acts of [the soldiers as] private individuals” 
for which there was no legal responsibility on the part of the United 
States. It appeared that the colonel commanding the American 
forces at Matanzas collected from the soldiers the sum of $314.96, 
which was paid to the claimant for the purpose of helping him to 
support his family and for medical attention. A claim on behalf of 
Arestuche for $5,000 American money was presented to the United 
States on March 19, 1903. On July 13, 1903 the Government of 
the United States came to the conclusion that while there was no 
legal liability on its part in the premises, it was willing to pay the 
sum of $500 as an act of grace. This amount was paid to Cuba by 
the United States on April 6, 1905.93

On April 27, 1907 Harry B. Miller, an American citizen and a 
seaman on the U. S. S. Tacoma then in the harbor of Santiago, Cuba, 
was assaulted by Cuban police while on shore leave and when about 
to return to his ship. It appeared that Miller and his companion had 
stopped at a saloon and that the Cuban police were in pursuit of other 
soldiers and sailors. As the claimant emerged from the saloon the 
police came down the street cutting at those who were being pursued 
with machetes. When they reached Miller one of the policemen cut 
him severely on the arms, hands, and body. Miller was taken to a 
physician in an unconscious state. No attempt was made to arrest 
the claimant, and eyewitnesses stated that he had given no cause for 
provocation and that there was no reason for the assault. The evidence 
was conflicting as to the trial of the Cuban policeman.

Miller asked damages in the amount of $20,000.94 95 The Cuban 
Government denied liability on the ground that it was liable only for 
the acts of its agents deliberately done in the execution of orders and 
that it was not proved that the claimant was the person injured or 
that the policeman in question was the assailant.

The claimant was a blacksmith on the Tacoma. He was discharged 
because of incapacity resulting from his injuries.96 It was stated in 
his memorial, dated March 19, 1910, that after his discharge from the 
Navy he was unable to work at his trade as a blacksmith, the injury

63 1905 For. Rel. 276-280; ms. Department of State, 2 Notes from Cuba, March 
19, 1903, Memorandum for the Secretary of State.

04 MS. Department of State, file no. 437.11M61.
95 Miller was discharged from the Naval Service on October 3, 1907 upon the 

recommendation of a board of medical survey as follows:
According to hospital ticket, not in the line of duty. Deformity is the 

result of a machete wound which patient received while on liberty in Santi
ago, Cuba, April 27, 1907. Patient received incised wounds in palmar 
surfaces of middle phalanges of left middle and index fingers. The tendons
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to his hand making it impossible for him “to grasp the tongs and hold 
them with sufficient strength to perform his duties”. The Depart
ment of State suggested that the claimant was entitled to $10,000 
and predicated the liability of Cuba on the failure of that Govern
ment to use due diligence in the protection of foreigners. In 1912, 
however, with a view to the immediate settlement of the claim, 
the Department offreed to agree to a lower figure and suggested 
$5,000 as the amount for which it would be willing to settle. This 
amount was agreed upon and was paid by Cuba in April 1912, as 
“reparation for the misfortune which befell the poor fellow and a 
demonstration of the good friendship between the Governments of 
Cuba and the United States”.* 96

Joseph H. Terry, an American citizen who was employed as a 
roadmaster of a railway line in Honduras, was brutally beaten with 
a machete by an intoxicated Honduran national on June 12, 1930. 
Terry endeavored to draw his pistol in self-protection, but his as
sailant meanwhile delivered a heavy blow severing Terry’s right 
hand. After felling him, his assailant proceeded to slash the claimant, 
badly mangling his left hand, making a deep gash in his head over 
the left ear, and giving him other cuts on the arms and body. The 
assault was witnessed by three people. Terry was rushed to a hospital 
where for two days he was not expected to live. However, no infec
tion developed, and Terry was able to walk by the end of June. His 
right hand was completely gone, and it was not certain whether he 
would be able to retain the use of two of his fingers and the thumb 
of the left hand.

Although the authorities immediately gave orders for the pursuit 
of the assailant and the company for which Terry worked offered a 
substantial reward for his capture, Terry’s assailant was never appre
hended, apparently because of subsequent indifference and lack of 
diligence on the part of the local authorities. In fact, no steps were 
taken to arrest the assailant, who was well known locally, from the date 
of the initial orders until July 6, 1932. On that date ineffective steps 
were taken to arrest him after the American Legation had informed 
the Honduran Government of his whereabouts and had urged his 
arrest. In the meantime the culprit heard of the plans for his arrest 
and fled.

The Government of the United States presented a claim to Hon
duras on behalf of Terry in the amount of $7,500. The claim was
Footnote 95—Continued.

of the Profundus digitorum were apparently divided and there is loss of 
complex flexion and some sensory disturbance in these fingers. There is 
corresponding weakness in the grasp of his left hand which makes him par
ticularly unable to do the duties of his rating or those of any other rating 
in which manual dexterity is required. [Ibid. 437.11M61/6.]

96 Ibid. 437.11M61/21.
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Injuries to the 
torso

predicated on the ground that there had been no reasonable attempt 
on the part of the Honduran authorities to apprehend and prosecute 
a well-known man who had been thoroughly identified as the assailant 
of the claimant. The Government of Honduras agreed to pay to 
the Government of the United States in May 1935 the sum of $19,000 
on account of this and other claims, and of that sum $2,500 was to 
be paid to Terry.97

Alexander W. Fenner, an American citizen, was seriously wounded 
during the massacre that occurred in Panamd in 1856. The muscles 
of his left side were shot away, and he also received knife wounds.

Previous to the injury he had been a bookkeeper. The affidavits 
submitted in support of the claim tended to show 
that the claimant never completely recovered from 
his injuries; that he was very weak; and that he was 

completely exhausted after even one-half hour’s writing. When the 
claim was arbitrated pursuant to the convention concluded between 
the United States and New Granada on September 10, 1857, Fenner 
asked $30,000 on account of his wounds. He also claimed $1,500 
for loss of time, $1,025 for loss of money, $200 for loss of his watch, and 
$75 for loss of clothing. The total amount of his claim was $32,800. 
The Commissioner for New Granada, Jose Marcelino Hurtado, 
urged that the claim was greatly exaggerated and that in view of the 
excellent handwriting of the claimant he should still be able to com
mand a good salary as a bookkeeper. Umpire Upham made an award 
in this case in the amount of $5,000.98

Peter H. Putnam, an American citizen, was wounded in the neck 
and shoulders during the same massacre. In addition to his injuries 
he sustained the loss of certain property. He claimed $4,000 for the 
personal injuries and $2,860 for property losses. When the claim was 
arbitrated Umpire Upham favored the allowance of $3,000 for 
indemnification for Putnam’s personal injuries and $2,860 for the 
loss of property. The final amount awarded by the Umpire on 
March 9, 1862 on the whole claim, however, was $4,500. The 
American Commissioner, Mr. Leavenworth, had favored the allowance 
of $5,000, while the Commissioner for New Granada had favored the 
allowance of $4,000.99

During the Chinese Huashan riot of August 1, 1895, Miss Mable 
C. Plartford, an American citizen, underwent a harrowing experience. 
To use the words of the American Minister, “This lady was attacked 
while the massacre was going on by a man with a spear. The man 
endeavored to transfix her with the spear, but she succeeded in twist

97 Ibid. 415.11 Terry, Joseph H.
98 MS. Department of State, Mixed Commission of the United States and New 

Granada, Docket Book 12-13; Journal 103.
99 Ibid. Docket Book 54-55; Journal 103.
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ing it to one side so that only a slight injury was done. The man 
threw her down and beat her violently with the wooden end of the 
spear. A servant came and after a tussle with the assailant succeeded 
in wrenching the spear from him. Miss Hartford ran away and 
concealed herself on the side of a hill. Her nervous system was 
shocked, and she was sick and confined to her bed for several weeks.”100

The Government of the United States asked that the delinquent 
Chinese officials should be tried and punished if found guilty and 
that an indemnity of $1,000 ($1,880 Mexican) should be paid to 
Miss Hartford. This sum was paid by the Government of China 
in March 1897.101

On September 28, 1908 Joseph Cieslik,102 an American sailor at
tached to the U.S.S. Buffalo then in Panama, was stabbed in the 
back with a knife during an assault upon members of the crew of 
that ship. The assault appeared to have been unprovoked and to 
have been made by natives armed with knives upon unarmed Ameri
can sailors. Secretary of State Root sent an instruction on October 
23, 1908 to the American Charge in Panama to “ Courteously but 
firmly and peremptorily” demand “the immediate and adequate 
punishment of all parties, including police authorities as well as private 
persons, who were concerned either by criminal acts or negligence in 
the death of Rand [boatswain's mate] and the maltreatment of Cieslik ”. 
He added: “You will also demand prompt and full compensation for 
the death of Rand and injury to Cieslik, and, finally, an appropriate 
apology to this Government for the insult offered to the uniform of 
its naval representatives by the police officials of the Government of 
Panama.”103

On November 23, 1908 the Minister of Foreign Affairs of Panama, 
Mr. Arango, stated that the Government of Panama would “ investi
gate with equal zeal and activity the conduct of the officials and 
acts of the police force whom your excellency accuses of cruel treat
ment against the wounded sailors and carelessness in the securing 
of medical attention, and although it is to be presumed that the 
deplorable incidents took place in the closing days of the last admin
istration, none of the police vigilantes and lieutenants who took part 
in the same, occupy to-day the post which they occupied on the police 
force, because, generally, the police force has been overhauled, and 
I assure your excellency that as to these individuals, whatever may 
be their present condition, there will be applied to them the penalties 
provided for by the laws, once they have been proven guilty”. 104

100 1896 For. Rel. 64, 68.
w 1897 For. Rel. 84.
102 1909 For. Rel. 472.
103 Ibid. 474, 475.
104 Ibid. 477, 478.
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The President of Panama subsequently gave assurance to the Ameri
can Charge that the police officers involved in the affair would be 
promptly arrested, tried, and adequately punished if found guilty and 
that he would do everything in the power of his Government to pre
vent the recurrence of such incidents but that, as a matter of prin
ciple, he declined to agree to make payment of an indemnity or to 
make an appropriate apology until the guilt of the accused persons 
had been established by trial. Although extended investigations 
were made by the Panamanian authorities, it does not appear that 
anyone was punished. The Government of Panama offered to pay 
$1,000 in the case of Cieslik, and this amount was accepted.105

Among the claims that arose out of the riot at Cocoa Grove, 
Panamd, on February 13-14, 1915,106 was that of Nathan H. Kelly, 
an American citizen, who claimed $500 damages for injuries sustained 
when the police drove him from the Panama Athletic Club and left 
him lying unconscious in the street. He received a severe cut in 
the forehead and a bayonet wound in the chest. A medical certifi
cate submitted in evidence showed that he suffered from an “ Incised 
wound, scalp and supraorbital region and multiple contusion right 
chest.” General Edwards of the War Department approved this 
claim in the amount of $300. The Department of State, with a view 
to its inclusion in a lump-sum settlement then contemplated, likewise 
approved the claim in the same amount; but in 1933, when the claim 
was presented to the Commission established under the 1926 and 
1932 conventions, the American Agency asked $1,250 on behalf of 
Kelly. The Commission awarded the amount thus claimed ($1,250), 
stating that there was no evidence of permanent disability.107

Another of the claims arising out of the same incident and settled 
by the same Commission was that of Morris Stettler,108 also an 
American citizen, who asked damages for his injuries in the sum of 
$1,000. He was stabbed in the chest by a policeman and was roughly 
handled afterward while he was suffering considerable pain. He 
sustained an “ Incised wound, severe, of chest, over lower part right 
side of sternum, caused by a bayonet thrust. Contusion moderately 
severe, right hand, caused by being struck on hand with club.” 
The Department of State reduced the claim to $500 in making its 
estimate of the amount of the lump sum to be asked in full settlement 
of these claims. In 1933, however, the Agency of the United States 
claimed $1,350 on behalf of Charles B. Reppert, Administrator of the 
Estate of Morris C. Stettler, deceasedj when the claim was arbitrated 
by the Commission established under the 1926 and 1932 conventions.

105 Ibid. 491-492, 493.
106 MS. Department of State, file no. 419.11C64; 1915 For. Rel. 1186; 1918 

For. Rel. 853.
107 Hunt’s Report (1934) 330, 331, 337-338. docket 9.
108 Post, p. 591.
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The Commission awarded the sum of $250 for the rough treatment 
of the wounded man—not for the personal injuries sustained, since 
it appeared that Stettler was the aggressor in the affray with the 
police which led to his injuries.109

Oliver G. Rebery an American citizen,110 claimed damages in the sum 
of $600 for injuries received during the same riot. He alleged that he 
was forced from the carriage in which he was riding by the police of 
Panama and that he was cut across the back by a Panamanian. The 
wound he received in the left lumbar region was made by a sharp 
instrument and was six inches long. The claimant was treated for 
three weeks following the riot. He stated that he suffered pain for 
some time thereafter and that he was unable to perform hard labor 
or march for any length of time without discomfort. The Depart
ment of State estimated the value of this claim at $500 in fixing the 
amount of an appropriate lump sum to be requested in these cases. 
The American Agency claimed $2,000 on behalf of Reber before the 
Commission established under the 1926 and 1932 conventions. The 
Commission awarded $250 and held that “Reber was in custody when 
injured and entitled to protection.” 111

In September 1913 John D. Chase, an American citizen, was ap
pointed by officials of the Wells Fargo Express Company to investi
gate a shortage that occurred in the remittances to the cashier of the 
Tehuantepec National Railway at Rincon Antonio, Mexico. Chase 
suspected that one Jacinto Flores, a Mexican, was responsible for the 
shortage, and a feeling of enmity developed between them. Each of 
them threatened the other, and thereafter there was an exchange of 
revolver shots between the two, it being impossible to determine who 
was the aggressor. Chase received a bullet wound on the second rib 
in his right side, the projectile passing through the thorax and embed
ding itself under the skin on his back between the ninth and tenth 
ribs, near the spine. It was alleged that Chase was so disabled that 
he was unable to perform physical labor of any kind.

During a period of a little more than three months after the affair 
the Mexican authorities were seemingly diligent in their investigation 
of the incident, Chase and Flores each having been arrested and com
mitted for trial. In January 1914, however, Flores was released on 
bond of a thousand pesos and he thereafter fled from justice, and 
nothing further was done by the court which handled the matter.

When the General Claims Commission was established by the 
United States and Mexico under the terms of the convention of Sep
tember 8, 1923 the Government of the United States presented a 
claim on behalf of Chase in the amount of $15,000 plus interest, the

109 Hunt’s Report (1934) 330, 331, 339, docket 9.
110 Footnote 106, ante, p. 554.
111 Hunt’s Report (1934) 330, 331, 338, docket 9.
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responsibility of Mexico being predicated, in the American Brief, on 
the failure of the Mexican authorities to take reasonable and adequate 
measures to apprehend and punish the assailant after he had fled 
while on release under bond.

The Commission held, Commissioner Fern&ndez MacGregor speak
ing, that a denial of justice existed.112 Commissioner MacGregor 
stated in the course of his opinion that:

. . . Fourteen years have since passed. International justice is not satisfied 
if a Government limits itself to instituting and prosecuting a trial without reaching 
the point of defining the defendant’s guilt and assessing the proper penalty. It 
is possible that in certain cases the police or judicial authorities might declare the 
innocence of a defendant without bringing him to trial in the fullest sense of the 
word. But if the data which exist in a case indicate the possible guilt of a defend
ant, even in the slightest degree, it cannot be understood why he is not tried to 
the extent of determining his responsibility. The instant case falls within that 
category. But in view of its attendant circumstances it does not appear that 
this denial of justice is an extreme case.113

The sum of $5,000 without interest was awarded by the Commission 
in this case without further explanation of the basis of the award.

In June 1927 William E. Chapman, an American Consul at the city 
of Puerto Mexico, Mexico, received a communication from the 
American Consulate General at Mexico City stating that an unknown 
person or persons had transmitted a threatening communication to 
the American Embassy in Mexico. The writer or writers of the 
communication declared the intention of destroying all American 
embassies and threatened death to all American principal diplomatic 
and consular officials, in the event that two men, Sacco and Vanzetti, 
were executed as the result of a verdict against them in connection 
with a charge of murder which was then pending in the courts of the 
United States. On June 30 Chapman made requests for protection 
to three different Mexican authorities. No special protection was 
granted.

On July 17, 1927, a masked man entered the American Consulate 
where Chapman was located and shot Chapman through the chest. 
A practicing physician was immediately called, and he rendered first 
aid and later treated the wound. The bullet entered the chest a few 
inches from the heart, pierced the lung, and passed out under the left 
arm about eight and a half inches from the point of entry. For a 
period of three or four months Chapman constantly suffered great 
pain and discomfort and thereafter experienced difficulty in breath
ing deeply. Prior to the time of the attack he was in good health, 
but thereafter he was in a seriously weakened and permanently 
impaired condition.

112 Opinions o} the Commissioners (1929) 17, docket 146.
113 Ibid. 19-20.
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A claim in the amount of $50,000 with interest was presented by 
the United States on behalf of Chapman to the General Claims Com
mission, United States and Mexico, established under the terms of 
the convention of September 8, 1923. The claim was predicated on 
the alleged failure of the Mexican authorities to give proper protec
tion and the subsequent failure of those authorities to take appropriate 
steps to apprehend and punish the person who did the shooting. 
The Commission, Mr. Nielsen writing the opinion, sustained the charge 
of lack of protection, only, and on this ground made an award on 
behalf of the claimant. In awarding $15,000 without interest it was 
stated that: 114

The Consul was seriously wounded, and it seems to be remarkable that he 
escaped death. His views as to the permanent character of his injuries are con
firmed by his attending physician, Dr. Sparks, who, referring to the statements 
made by the Consul, says under oath that they are “but a mild manner of 
stating the facts, since manifestly a bullet could not pass through the human 
body as it did in this case without cutting through important tissues and leaving 
them in a weakened condition.” The Commission considers that an award of 
$15,000.00 should be made in this case.

On July 5, 1923 Senor Don Miguel Pascual, a citizen of Spain, was 
struck by a United States Marine Corps truck in the city of San Pedro 
de Macoris, Santo Domingo.115 The truck was being driven down hill 
along a narrow street, on a regularly authorized trip, at a rate of speed 
of about six miles an hour. Pascual started to cross the street with a 
load of leather on his shoulder which obstructed his view of the street. 
The driver of the truck was proceeding along the right side of the 
street when he noticed Pascual in the road about twenty feet from 
him. He immediately threw his truck out of gear, sounded the 
horn, applied the brakes, and swerved to the left when about ten 
feet from Pascual. The impetus of the truck on the hill, however, 
caused it to continue down the street for about twenty-five feet. It 
struck Pascual, causing a simple fracture of the clavicle and bruises 
on his right hand and on his body. As a result of his injuries Pascual 
was incapacitated and unable to follow his trade as a shoemaker for 
a period of about seven weeks. Through the Spanish Ambassador 
he requested that he be indemnified for his injuries, for his medical 
expenses, and for loss of time. Although the Navy Department 
did not admit the responsibility of the driver of the Marine Corps 
truck for the injuries sustained by Pascual, it decided, in view of all 
the circumstances in the case, that a payment of $300 might properly 
be made to Pascual by the United States “in full satisfaction on

Ibid. (1931) 121, 132, docket 3400.
115 MS. Department of State, file no. 411.52 P 26.
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account of the injuries and consequent expenses and loss of time 
suffered by him”.116

The sum of $300 was fixed by the Navy Department after it had 
considered the report of a naval board which investigated the incident 
shortly after it occurred. The injuries were sustained on July 5, 
1923, and on August 9, 1923 the doctor who attended Pascual testified 
before the board that in his opinion Pascual would have entirely 
recovered in about twelve days, which would be approximately 
August 21, 1923. The time lost by him from his work was about 
seven weeks. On the basis of $20 as his weekly income from his 
trade as a shoemaker, it was estimated that he lost approximately 
$140 on account of his inability to pursue his regular occupation. 
Pascual testified that the only expenses incurred besides doctors’ 
bills in connection with his injuries amounted to about $8. There 
was no definite evidence on which to base the amount of the doctors' 
bills, but it was not believed that the bills could have amounted to as 
much as $100. Accordingly, it was suggested that the sum of $300 
“ would appear to more than satisfy Pascual’s claim for reimbursement 
on account of injuries and consequent expenses and loss of time 
suffered by him as the result of the accident in question”. There was 
no evidence that Pascual suffered any permanent injury or that he 
was permanently incapacitated to carry on his regular occupation.117

On May 29, 1927 Benjamin Gonzalez, a Nicaraguan citizen, was 
shot by a private of the United States Marine Corps who was on 
patrol duty in the city of Managua, Nicaragua.118 Two privates of 
the United States Marine Corps were on police-patrol duty on the 
evening of the casualty. They were approached by another private 
who stated that he had been thrown out of a native cantina, which he 
pointed out, indicating the grocery store of Gonzalez. The two 
Marine Corps police patrols proceeded to the store indicated, and, as 
they approached, the door was closed and barred. They broke into 
the store and one of them drew his pistol. Gonzalez started to run 
into another room and was fired upon, one of the shots penetrating 
his back. A physician was called, and he recommended that Gon
zalez be removed to Granada in order that an X-ray might be taken. 
This was done.

The Government of Nicaragua presented a claim to the United 
States on behalf of Gonzalez in the amount of $778.55. Although 
Gonzalez appeared to have been under the care of a physician for 
nine months, he claimed an absence from his business as a barber and a

116 See H. Rept. 2283, 71st Cong., 3d sess.; S. Doc. 34, 72d Cong., 1st sess., p. 35. 
So far Congress has not approved the settlement of this claim.

117 MS. Department of State, file no. 411.52P26/6.
118 Ibid. 411.17 Gonzalez, Benjamin.
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keeper of a general store for one month only. His claim, in detail,
was as follows:
Bill paid to Dr. Carlos A. Cuadia............................................................. $20. 00
Bill paid to Dr. Inocente Lacayo............................................................... 100. 00
Bill paid to Dr. Jose Luis Arce.................................................................. 30. 00
Bill paid to railroad company for wagon that took him to Granada........ 23. 55
Amount lost through closing barber shop during one month................... 150. 00
Amount lost for not attending to work for one month............................. 75. 00
Amount lost for not opening grocery store for one month....................... 210. 00
Expenses of two persons in Granada with him.......................................... 50. 00
Damage done by bullets to furniture......................................................... 30. 00
Cost of tonic prescription $10 per month for nine months....................... 90. 00

$778. 55

The claim consisted of actual expenses arising from his injuries 
amounting to $343.55 and of losses resulting from his absence from 
the barber shop and store amounting to $435. A United States 
naval board recommended that $343.55 be paid to Gonzalez, and the 
Secretary of State recommended that this amount be appropriated 
by Congress in settlement of the claim.119

DISEASE

Other types of personal-injury cases are those wherein the claimants 
suffer from resulting disease. The Mixed Claims Commission organ
ized by the Governments of the United States and Germany pursuant 
to the agreement of August 10, 1922 decided a number of cases wherein 
the claimant suffered from disease as a part of his personal injuries 
for which claim for damages was made.

In one of the above-mentioned cases, that of James H. Brooks,120 
an American citizen and a survivor of the Lusitania disaster, damages 
were requested from Germany in the amount of $15,982.50 on account 
of shock, exposure, injuries to the claimant’s hand, and injuries to 
his arm in which blood poisoning later developed. Brooks also lost 
his personal effects, including cash, and incurred expenses for hospital 
and medical attention. His injuries, however, did not impair his 
earning powers. The Commission awarded him $5,000 without mak
ing an explanation of the method of calculating the indemnity.

Another claim presented by the United States to the Commission 
was that of William McMillan Adams, an American citizen nineteen 
years of age, who at the time of his injury, which resulted from the

119 S. Doc. 34, 72d Cong., 1st sess., p. 31; H. Rept. 1708, 72d Cong., 1st sess.; 
H. Doc. 117, 74th Cong., 1st sess.

Congress has not as yet made provision for the settlement of the claim. See 
H. R. 6612, 74th Cong., 1st sess.

120 Decisions and Opinions 415, docket 416.
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sinking of the Lusitania, was a student at Trinity College, Cambridge. 
He sustained a fracture of the lower end of the right radius, associated 
with functional paresis of the right forearm, which persisted for a 
period of six months. A splint molded to the hand and wrist was 
worn by him for more than a year. As a result of the strain to which 
he was subjected he also developed a hernia which was rectified by a 
surgical operation. At the time the claim was presented he had com
pletely recovered from the injuries sustained. For physicians, sur
geons and nurses and for hospital expenses he spent an amount 
aggregating $990. He lost personal property amounting to $1,345. 
The Mixed Claims Commission awarded him $7,500 with interest on 
account of his personal injuries, for which he claimed $10,000 as 
damages, and $2,335 with interest for the loss of personal property 
and for the amounts expended by him for medical and hospital 
expenses.121

Daniel Virgil Moore, an American citizen thirty-six years of age, 
was also a passenger on the Lusitania when that vessel was destroyed. 
Moore was a graduate physician and surgeon and had been prac
ticing for a number of years when the disaster occurred. He was 
thrown into the water where he remained for approximately two 
hours, and for about a month immediately following he was under 
the care of a doctor. On account of the exposure and shock he suf
fered from “sinus infection, neuroses, and cardiac distress”, for all 
of which he was treated for a period of eighteen months. Because of 
his nervous condition he was unable to resume his practice for a 
considerable time. The Mixed Claims Commission awarded him 
$10,000 with interest on account of personal injuries.122

Fred J. Milford, an American national thirty-six years of age, was 
likewise a passenger on the Lusitania when it was destroyed. He 
was thrown into the water where he remained for approximately an 
hour. During that time he suffered greatly from exposure and shock. 
The evidence in the case indicated that he subsequently suffered from 
diabetes which was caused by the injuries he had sustained. In com
bating this disease he lost much time and incurred considerable ex
pense. The Commission awarded him $11,500 with interest on ac
count of personal injury for which he claimed $26,493.94, in addition 
to the amount awarded him for the loss of a small amount of personal 
property.123

Patrick O’Donnell, a naturalized citizen of the United States, 
suffered chronic bronchitis and the impairment of hearing on account 
of his experiences in this same disaster. He was allowed $15,000 with

121 Ibid. 570, docket 637.
122 Ibid. 393, docket 265.
123 Ibid. 508, docket 2205.
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interest, apart from the amount allowed to reimburse him for property 
losses which he sustained.124

A claim was presented to the Mixed Claims Commission established 
by the United States and Germany under the terms of the agreement 
of August 10, 1922 on behalf of Marjorie R. Weaver, individually, as 

the Administratrix of the Estate of Edwin W. Friend, 
mental derange~ Deceased, and as the Guardian of Faith Friend, a 

minor.125 126 Edwin Friend went down with the Lusi
tania. On September 22, 1915 a posthumous child, christened 
Faith Friend, was born to his surviving wife, the claimant. Umpire 
Parker stated that “The record indicates that as a direct result of 
the great emotional shock sustained by the mother during her preg
nancy following the announcement of her husband’s death and the 
grief and mental anguish suffered by her the child was born and will 
always remain a defective. The child is now and long has been a 
patient in the Massachusetts School for the Feeble Minded, her 
mother paying the bare cost of maintenance at the rate of $364 per 
year.”

The deceased was a graduate of Harvard University and had also 
studied at the University of Berlin. He had been an instructor at 
Princeton University and later at Harvard. In 1914 he became 
secretary of the American Society for Psychical Research. His 
salary and fees amounted to $2,000 per annum. He seemingly had 
considerable promise of increasing his income. He was twenty- 
eight years of age. His wife remarried again five years after the 
sinking of the Lusitania. Her second husband, an American national, 
was an engineer with a modest salary.

The Commission awarded the claimant $10,000, individually, and 
$10,000 as the guardian of Faith Friend, with interest on each of said 
sums. The claimant was also awarded $100 with interest, as admin
istratrix of the estate of Edwin W. Friend.

A claim was presented to the Mixed Claims Commission, United 
States and Germany, on behalf of Jessie Taft Smith and John W. 
Smith 126 for indemnity for the personal injury suffered by Mrs. Smith 
at the time of the sinking of the Lusitania and for other damages. 
Mrs. Smith was removed from the vessel to a lifeboat. Nine months 

later she seemingly suffered a “lamentable, almost 
Mental collapse total, mental collapse”. Her claim, in brief, was for 

“after effects” consisting of a severe attack of rheu
matic fever. Tie claimants, however, failed to show any “causal 
connection” between the sinking of the vessel and Mrs. Smith’s 
illness. The claim for Mrs Smith’s illness in the amount of $205,196

124 Ibid. 438, docket 260. See also, ante, p. 537.
125 Decisions and Opinions 450, docket 422.
126 Ibid. 465, 471, 472, 473, docket 532.
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was at first disallowed. Subsequently Mrs. Smith filed additional 
evidence and was allowed $2,500, inasmuch as her experiences were 
“most distressing” and since “she suffered from exposure and shock”.

ASSAULT AND BATTERY

International claims for injuries arising from assault and battery are 
numerous. No distinction is made in international practice between 
assault and battery, except that the damages allowed on account of 
battery are usually larger in amount than those allowed for mere 
assault. Careful lawyers frequently describe the injuries inflicted 
on their clients in terms of “battery”, but more often the term 
^sault “assault” is used to denominate any threat or use of

force upon the body of a claimant. In addition to 
the numerous other cases of assault and battery contained in this 
chapter, the following cases are now considered.

On August 2, 1902 H. C. Shipley, an American citizen, was attacked 
by a member of the Turkish police within the city limits of Smyrna. 
He was knocked down, wounded, and robbed, while a second member 
of the police looked on and offered no assistance. Shipley’s assailant 
was afterward identified, arrested, and imprisoned, and the authorities 
of Smyrna stated that the value of the property stolen from him would 
be refunded.

On August 13 of that year the Legation of the United States pre
sented a claim to the Turkish Government on behalf of Shipley 127 
and demanded an apology from the commandant of the gendarmerie. 
Subsequently a complete and formal apology for the robbery and 
assault was received from the commandant of police of Smyrna, and 
Shipley’s claim for 10.70 Turkish pounds was paid in full.

Eight claims were presented to the United States by the Govern
ment of Nicaragua for damages for personal injuries inflicted by 
United States marines on eight citizens of Nicaragua on December 8, 
1921 and January 24, 1922.128

It appeared that on the night of December 8, 1921 a group of 
United States marines provoked an encounter with natives in Ma
nagua in retaliation for severe treatment accorded some marines by 
the Nicaraguan police. Three Nicaraguans were shot and killed, and 
three others, Manuel Pineda, Alejandro Malespin, and Ignacio Dona, 
were wounded. Pineda received two wounds—one on the head and 
the other on the left hand—and various blows on the body; Malespin 
received four wounds on the head and a cut in the left arm; and Dona

127 1903 For. Rel. 733-734.
128 MS. Department of State, file no. 411.17G58.
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received three wounds on the head. The marines involved in this 
incident were tried by a general court martial and given appropriate 
sentences.

The other incident, that of January 24, 1922, involved an encounter 
between American marines stationed at Managua and the Nicaraguan 
police. It resulted in the death of four Nicaraguans and the wound
ing of five others—Manuel Aburto, Teofilo Farcia {Garcia), Pedro R. 
Vega, Gilberto Lopez, and Juan Ortiz. It appeared that on the night 
of January 23-24, 1922 four marines deserted the marine detachment 
at Managua, taking with them automatic pistols, a quantity of am
munition, and other property; that when an effort was made by the 
Nicaraguan police and military forces to detain them at a nearby 
village the marines resisted; and that in the ensuing conflict two 
Nicaraguans were killed and seven wounded, two of whom died the 
next day. The deserters were later apprehended and tried by a 
general court martial.

The executive branch of the Government of the United States 
recommended that the sum of $150 be paid to each of the eight per
sons wounded, as an act of grace and without regard to the question 
of liability.129

Miss Li {Lee) Po Tien, a Chinese national, was the victim of an 
assault committed by a private of the United States Marines at 
Tientsin, China, on January 2-3, 1929.130 From the record of the 
proceedings of the United States Naval Board of Investigation it 
appeared that the claimant was the owner of a barroom in Tientsin 
which was apparently frequented by various members of the United 
States Marine Corps; that at about 12:30 on the morning of January 
3, 1929 she was attacked and assaulted with a knife or other sharp 
instrument by a private of the United States Marine Corps, who cut 
her about the hands, arms, neck, face, back, and chest; that there 
was no motive or reason known for the attack; that as a result of the 
attack she was more or less disfigured; and that she incurred hospital 
expenses in the amount of $54 local currency. The naval board 
reached the conclusion that the claimant sustained no appreciable 
property losses, that no permanent injury which would affect her 
ability to earn a living resulted from the attack, and that the sum of

129 S. Doc. 24, 68th Cong., 1st sess.; S. Doc. 34, 72d Cong., 1st sess., p. 30; 
ms. Department of State, file no. 411.17G58/20. Thus far Congress has failed 
to enact the appropriate legislation for the settlement of these claims.

130 Ibid. 411.93 Lee Po Tien.
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$300 U.S. was sufficient to defray her medical expenses and “reim
burse her for the pain and loss of time from her work.” 131

Inasmuch as it further appeared that the assault was an act of 
collateral misconduct on the part of a member of the naval forces of 
the United States for which the assailant was promptly tried by 
court martial and sentenced to a substantial term of imprisonment, 
i.e. ten years, there was no legal liability on the part of the Govern
ment of the United States under accepted international law. How
ever, since the assault, “a most vicious one”, was committed by a 
private in the uniform of the United States, the Department of State 
took the position that as a matter of “simple justice” the claimant 
ought to receive some compensation for the personal injuries sus
tained.132

The Government of the United States claimed $20,000 Mexican 
from the Japanese Government in 1863 on behalf of Samuel Robertson, 
J. 0. P. Stearns, and Raphael Schoyer, American merchants residing 
in Yokohama, Japan, who, in May of that year, suffered outrages at 
the hands of bands of Japanese who demanded payment of debts due 
or alleged to be due them.133

The Japanese siezed Robertson, who for some time had been con
fined to his house by illness, and carried him to a swamp or creek back 
of Yokohama. Some of the men were armed with firehooks and with 
jagged irons used in arresting criminals, and with these weapons they 
maltreated him. He was rescued by a guard who heard his cries. 
A band of a hundred or more Japanese coolies and laborers went to 
the house of Stearns and seized him and beat him until he was insensi
ble, when he was rescued by his servants. Another body of about one 
hundred Japanese entered the house of Schoyer and threatened him

131 Ibid. 411.93 Lee Po Tien/11.
The claimant alleged that as a result of the injuries she was unable to continue 

in business and that as a result of her long confinement she was unable to collect 
debts owed to her. She asked $28,100 Mexican, itemized as follows:
(1) Hospital and Medical Fee and expenses disbursed for recovery.. M. $300. 00
(2) Outstanding accounts owed by various U. S. M. C. and 15th

Infantry and others................................................................. 8, 000. 00
(3) Furniture and fixture, stock cargo & goodwill of Chicago Bar.

Personal effects and belongings temporarily made for re
placement ................................................................................ 3, 000. 00

(4) Future prospects and living estimates for two decades at
$70. monthly............................................................................ 16, 800. 00

Total Mex. $................................................................... 28, 100. 00
[Ibid. 411.93 Lee Po Tien/1.]
132 Thus far provision for the payment of this claim has not been made by the 

Congress of the United States, although recommendation for the payment has 
been made. (See H. Doc. 117, 74th Cong., 1st sess., pp. 2, 3.)

133 1864 For. Rel., pt. Ill, pp. 466, 470-471, et seq.
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and demanded money. Schoyer complied with their demand, since 
it was futile to resist. It may be said in all fairness that there were 
contracts existing between Robertson and certain Japanese and that 
there was considerable doubt as to the faithfulness of performance on 
the part of both parties to the contract. Stearns owed a certain 
amount of money—the balance on a contract for work and labor— 
but he had never refused to pay it. However, even if the debts had 
been due, it was extremely irregular, to say the least, for the Japanese 
to attempt the collection of the debts “by means of fish hooks and 
yokes ornamented with projecting nails”. The Japanese Govern
ment was indifferent to these violent proceedings and the guilty 
parties were allowed to remain at liberty.134

These claims were settled in 1868 by the payment of $10,000 
Mexican. The American Minister, Mr. R. B. Van Valkenburgh, in 
reporting his negotiation of the settlement of these cases on April 3, 
1868,135 stated that—
I am well aware, that this sum is one half of the amount claimed, but by accepting 
it, I followed the precedent in the case of George Horton [who, it will be recalled, 
was wrongfully brought to Japan from the Bonin islands by the Japanese], on 
whose behalf Mr. Pruyn received one half of the amount claimed by him—as 
reported in his despatch No. 45 of the 2" July 1864—of which you have been 
pleased to approve; [13fl]—and my principal reason for settling this matter as 
above stated was, that after a careful enquiry into all the circumstances relating 
to this claim I felt satisfied that the amount of $10000. amply covered all damage 
sustained by Messrs. Robertson, Schoyer and Stearns the claimants,—a most 
liberal allowance for interest from the date of the claim to the day of settlement 
included.

The amount named was received by Mr. Portman during my absence. No 
specific agreement or instructions in regard to the disposal of this money existing, 
I deemed it most equitable after due consideration, to divide this sum among the 
claimants in equal shares—and I now have the honor to transmit Enclosures 
Nos. 1 and 2 receipts for their shares by Messrs. Stearns and Schoyer respectively.

I also transmit No. 3 copy of letter from Messrs. Walsh, Hall & Co. who were 
authorized to receive that money from the Japanese authorities—and whose charge 
was $5 for shroffage; thus leaving a net amount to be divided of $9995.— as 
shown in the account herewith, Enclosure No. 4.

For the balance of $3331.68 the share of Mr. Robertson, who left here in the 
bark “Horqua” in 1864, which vessel was never heard from—and therefore sup
posed to have been lost at sea, I have the honor [to] transmit the first of a draft 
on London at 6 months sight by the Chartered Mercantile Bank of India, London 
and China at this place, payable to your order for the sum of £701. 0. 10 Sterling, 
being the equivalent of the sum of $3331.68 Mexican Currency at the rate of 
4/234 to the dollar.

Claims amounting to $29,188.37 were presented by the Govern
ment of the United States to Haiti for the value of personal property

*34 Ibid.
135 MS. Department of State, 9 Despatches, Japan, no. 34.
136 That this was not a proper criterion for determining the amount of indemnity 

to be paid, would seem to be self-evident.
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destroyed in the insurrection that occurred at Port-au-Prince on 
September 22-23, 1883.137 In addition to these claims there were a 
number of claims for indemnity for personal injuries suffered by 
American citizens at the hands of soldiers and police acting at the 
behest of Haitian officers.

Among the claims presented was that of Eugene V. Garrido, an 
American citizen and a clerk in the American Legation and Consulate 
General, who, in addition to presenting a claim for the loss of all of 
his personal property, presented a claim in the amount of $10,000 
for personal injury on account of an assault.138 Gairido’s life was 
threatened while he was in front of the Legation and he was shot at 
many times, narrowly escaping the loss of his Hfe. Subsequently, 
the American Minister offered to settle the claim for $5,000 in cash.139 
On February 3, 1885 Haiti agreed to pay $2,000 American gold, or 
its equivalent, on account of Garrido’s claim for personal injuries, 
and this amount was accepted and paid.140

Melvin Seymour, an American citizen 141 who had been found 
guilty of assault with a dangerous weapon (with intent to maim) and 
sentenced by an American Consul to eighteen months7 imprison
ment, was in the company of Vice Consul Robert W. Imbrie on 
July 18, 1924 in the streets of Teheran, when Imbrie was murdered. 
He and Imbrie were attacked by a mob composed largely of natives 
who were engaged in celebrating a religious festival and in performing 
certain rites at a fountain in a street where Seymour and Imbrie were 
alleged to have been attempting to take pictures. The two Americans 
were dragged from a carriage and brutally assaulted, Seymour suffer
ing many lacerations on his head and body. According to one report 
he was thought dead for a number of hours and a Persian guard stood 
over him. It was subsequently reported that Seymour’s condition 
was serious but that probably he would live and not suffer from the 
injuries incurred for any great length of time.142 His mother advised 
the Department of State that Seymour was her only son and her sole 
support. ,

137 1884 For. Rel. 311, 317-318, 319, 326-328, 331; 1885 For. Rel. 493.
138 1884 For. Rel. 318.
139 1884 For. Rel. 331.
140 1885 For. Rel. 493.
141 MS. Department of State, file no. 391.1113 Seymour, Melvin.
142 One of the doctors in charge of the American hospital at Teheran where 

Seymour was taken stated that:
His injuries though severe do not seem to indicate that he will be permanently 
disabled, though it will take him a considerable time to reach normal again. 
It is my judgment that within a month he will be able to travel, though he 
may not be able to work full time for three or four months. His last wound 
will not be healed up until some three weeks hence or more. [Ibid. 391.1113 
Seymour, Melvin/11, enclosures.]

[Footnote continued on p. 567.]



PERSONAL INJURY 567

The United States Government demanded an indemnity from the 
Persian Government on account of the assault on Seymour in the 
amount of $2,500, plus $500 for medical and hospital expenses incurred 
by the Legation. The estimate of $2,500 was evidently based on the 
idea that such a sum would be sufficient to enable him to meet any 
additional expenses incurred for medical and hospital treatment and 
to defray the cost of his return to the United States, and would leave 
him a “substantial balance”.143 On October 15, 1924 the Persian 
Government agreed to pay $3,000 on the Seymour claim,144 and 
$2,500 was paid the following January.145 At the time of payment it 
was reported that Seymour was in good health.146 Subsequently 
(March 1925) $83.67, the remainder of the $500 asked for hospital 
expenses, was paid to the Government of the United States, and this 
amount was in turn transmitted to the claimant.147

The Chilean Government presented a claim to the United States for 
$25,000 on behalf of Mrs. Enriqueta Koch v. de Jeanneret, a Chilean 
citizen, on account of an assault sustained by her daughter, Miss 
Lucia de Jeanneret, also a Chilean citizen, on February 4, 1921, at 
the hands of a drunken member of the United States Fleet then in
Footnote 142—Continued.

Another doctor who examined Seymour stated on August 15, 1924 that:
I would report that he had the following wounds:

On the face were some twelve very severe contusions with some lascera- 
tion of the skin, which caused scabbing for about ten days. The scalp was 
lascerated in eight places, three of them cuts made with some sharp cutting 
instrument. Both ears had been struck many times and were severely 
wounded. His hands and arms had some twenty-five lascerations and con
tusions. The chest was bruised both back and front [sic], but no broken 
ribs were found, though movement has been somewhat limited or interfered 
with by soreness and stiffness up to the present date. On both hip bones 
there were severe contusions with ecchymosis over the left crest of the ileum. 
The legs and feet had some thirty or more contusions and lascerations, which 
made it impossible for him to walk for more than three weeks. Two of the 
scalp wounds were infected as were three of the wounds on his legs, so he is 
still compelled to have daily dressings. One of the injuries which seemed 
likely to cause permanent damage, was that to his right eye. It was swollen 
shut for more than a week and was absolutely injected with blood throughout 
the conjunctive, which faded and then became complete again. There was 
some retinal hemorrhage, which is absorbing satisfactorily, but cannot dis
appear entirely for some time. This is the injury that may cause per
manent damage, though it seems likely to clear up largely in a comparatively 
short time. His equilibrium has been much disturbed, and though he may 
get about, he cannot work for some time.

[Ibid.]
143 Ibid. 391.1113 Seymour, Melvin/7.
144 Ibid. 391.1113 Seymour, Melvin/17.
145 Ibid. 391.1113 Seymour, Melvin/23.
146 Ibid. 391.1113 Seymour, Melvin/34 and 35.
147 Ibid. 391.1113 Seymour, Melvin/41a and 45b. See also, post, p. 595.
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Valparaiso. Miss de Jeanneret, a young lady of good family, was 
walking on the streets of Valparaiso on the day mentioned when she 
was knocked down by the sailor. She was badly bruised about the 
face and her collar bone was broken.148 At the time of the assault 
the ships of the fleet were about to leave, but Admiral Hugh Rodman 
immediately arranged that everything should be done which courtesy 
demanded. Appropriate calls were made upon the injured girl and 
upon the Chilean authorities.

The seaman was subsequently tried by a general court martial 
and found guilty of drunkenness and assault. He was sentenced to 
one year in a military prison, and the court ordered that he should be 
dishonorably discharged. The officers and men of the fleet subscribed 
$2,000 as a gift to Miss Jeanneret, and this sum was delivered to her 
in person by the naval attache. Following this, her mother, Mrs. de 
Jeanneret, made request for an indemnity of $25,000. She later 
reduced that amount to $5,000. The Committee on Claims in the 
House of Representatives has repeatedly recommended that the claim 
should be paid in the amount of $2,000.149

On April 5, 1913 Miss Lillian Frances Kappes 150 and Dr. Sarah A. 
Clock,151 American teachers in Persia, were, while asleep, assaulted by 
Persian thieves with pistol and sword, terribly beaten, choked until 
unconscious, and robbed. They remained unconscious for about 
two hours. A Persian servant, who was at least an accomplice of the 
thieves, made a complete confession admitting his guilt. He impli
cated one Reza and two other persons, one of whom was the police
man on the beat in front of the house at the time of the robbery.

The victims alleged that they continued to suffer considerable pain 
and that their health was permanently impaired from the effects of 
the horrible and brutal assaults. Damages in the amount of 
$5,270.85 were claimed by each of them. Of that sum $5,000 was 
for personal injuries and $270.85 for the loss of personal property. 
The Department of State instructed the American Minister to Persia

148 MS. Department of State, file no. 411.25J34.
149 H. Kept. 348, 69th Cong., 1st sess.
The claim remains unsettled. A bill was introduced in the Sixty-ninth Con

gress, first session, as H. R. 8896. It was referred to the Committee on Claims of 
the House and reported back with an amendment reducing the amount to be 
appropriated to $2,000. In this form the bill passed the House and was later 
favorably reported to the Senate by its Committee on Claims without further 
amendment. The bill did not pass the Senate. (H. Rept. 2236, 71st Cong., 3d 
sess.; S. Doc. 34, 72d Cong., 1st sess., p. 5.) H. R. 12751 authorizing the appro
priation of $2,000 for the payment of this claim was also passed by the House of 
Representatives on January 16, 1933. See H. Rept. 1709, 72d Cong., 1st sess. 
See also, H. R. 6612, 74th Cong., 1st sess., containing a similar provision, and 
H. Doc. 117, 74th Cong., 1st sess. •

150 MS. Department of State, file no. 491.11K14.
151 Ibid. 491.11C62.
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to present claims for the amounts indicated in the respective memorials 
of the claimants or for such amounts as they might indicate that they 
would be willing to accept. The Minister was instructed to say to the 
Persian Foreign Office that, although the parties implicated were 
known, no steps were taken to prosecute the accused persons with a 
view to conviction, notwithstanding the fact that the offenses were 
committed more than four years previously and that “this Govern
ment considers the failure of the Persian authorities to prosecute the 
assailants of Dr. Clock and Miss Kappes to be inexcusable and incon
sistent with the duty of the Persian Government under the pro
visions of Article 3 of the treaty concluded December 30, 1856, between 
the United States and Persia, efficiently to protect American citizens 
in Persia”.152

With the consent of the claimants the claims were finally adjusted 
by the payment of 2,000 tomans. This sum was stated at that time, 
November 25, 1919, to be equal in value to about $3,350.153 154

Dr. Charles Easton,164 an American citizen, was beaten on April 29, 
1854 by assailants who shot him twice while he was working in a 
mine in Peru. As a result of the gunshot wounds he was seriously ill 
for a long time. The effects of his injuries were permanent. It 
appeared from the evidence that after the attack Easton was found 
“more dead than alive”. He asked $5,000 with interest for his 
personal injuries when the claim was presented to the Commission 
established by the United States and Peru under the convention of 
January 12, 1863. He also asked further damages based on other 
grounds. The Commission awarded the full amount claimed for his 
personal ill-treatment, together with interest.155

A claim was presented by the Government of the United States to 
the Government of Haiti on behalf of Bernard Campbell, an American 
citizen, for injuries received by Campbell in an assault committed 
upon him by Haitian soldiers on April 18, 1889. Campbell was 
assaulted, beaten, and thrown into the sea, and his life was threat
ened when he refused to serve on a Haitian man-of-war. It appeared, 
however, that the soldiers had not received orders to maltreat Camp
bell. His health and his eyesight were permanently impaired as a

132 Ibid. 491.11K14/3.
153 Ibid, despatch no. 539, November 25, 1919, file no. 491.11C62/1.
154 2 Moore’s Arb. 1629.
165 MS. Department of State: Mixed Commission of the United States and 

Peru; Opinion of the United States Commissioners upon the claim of Charles G. 
Easton against Peru, October 30, 1863; Record of Opinions and Awards, p. 40, 
Decision of the Umpire, P. A. Herran, November 9, 1863.

114297—3< -37
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result of his injuries.156 He claimed damages in the amount of
$100,000.

The claim was settled through diplomatic channels on April 25 and 
May 3, 1898 by the agreement on the part of Haiti to pay $10,000 
“in American gold, to wit, $5,000 June 1, 1898, and $5,000 June 1, 
1899, with 6 per cent, interest from June 1, 1898.”157

Albert N. Sheldon, an American citizen, submitted a claim for 
damages against China on account of an assault upon him and an 
attempted murder by Chinese soldiers on March 22, 1912.158 Sheldon 
on that date was on a house-boat in the Yangtze River. At about 
3 o’clock in the morning he, together with Philip Hofmann and Bert 
R. Hicks, his American companions, was awakened by native soldiers 
who carried lighted torches and brandished their swords. Sheldon 
and Hofmann were brutally stabbed, and Hicks was twice stabbed 
with a sword, causing almost instantaneous death. After committing 
the assault the soldiers hastily withdrew and subsequently were not 
captured or punished in any way.

The claimant Sheldon was stabbed, cut, and left for dead. He was 
later cared for at a hospital, but certain of his wounds refused to heal, 
the use of his “limbs were impaired”, and he was left a “hopeless 
cripple”, “permanently disabled”, and “a constant sufferer”. His 
“health and nervous system” were “permanently shattered and 
impaired”. His medical expenses were heavy, and his earning 
capacity was almost entirely destroyed. For more than ten years 
prior to the injuries he had earned in excess of $2,500 a year as a 
teacher, and he had good prospects of an increased earning power. 
After the injury Sheldon was able to earn about $500 a year. He 
asked the Government of the United States to present a claim for 
indemnity on his behalf in the amount of $30,000. In requesting this 
amount he stated in his memorial, dated November 8, 1913, that:

No financial award can adequately compensate for the disablement for life, 
suffered in such a cause, under such circumstances; but the amount of the award 
should easily be such that the offending Nation may feel that it is charged with 
a serious duty and will be strictly held accountable for the discharge of such 
duty; that it will set as a deterrent against similar recurrences; and that the 
citizens of foreign nations, when accepting such honorable positions, may feel 
secure in their property, their persons and their lives.168

Philip Hofmann, the other American injured during the same 
attack, was also a teacher. He claimed damages in the amount of

168 Secretary of State Gresham to Minister Smythe, January 31, 1895, 1895 
For. Rel., pt. II, pp. 811, 812; ms. Department of State, Miscellaneous Letters, 
November [15,] 1894, memorial of Bernard Campbell filed with the Secretary of 
State.

167 1898 For. Rel. 397, 398.
158 MS. Department of State, file no. 493.11H52/62, enclosure.
168 Ibid.
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$15,000 on account of assault and attempted murder. He was stabbed 
and cut in the neck less than a quarter of an inch from the main 
artery; he was cut on both legs, both arms, and the right groin; he 
was terribly “bruised and shattered”; and he was also left for dead. 
His hospital and medical expenses were large. He described his con
dition as follows: “permanently and hopelessly disabled, health and 
nervous system permanently shattered and impaired, suffering a 
constant financial burden for necessary treatment; earning power 
greatly impaired and almost entirely destroyed”.160

The Government of the United States presented claims to China 
on behalf of these two men. In transmitting the claimants’ memorials 
to the American Legation at Peking, the Government instructed the 
Legation to ‘‘ insist only upon such amounts as circumstances and 
precedents . . . justify”.161 The Legation decided to prefer claims on 
behalf of Sheldon and Hofmann in the amounts of 40,000 taels and
20,000 taels, respectively,162 and recommended that these claims, along 
with the claim for the death of Hicks in the amount of 70,000 taels, 
be preferred “as for exemplary or punitive damages”. The Depart
ment of State, however, directed that these cases did not call for 
exemplary and punitive damages since it appeared from the evidence 
in the possession of the Department “that the death of Hicks and 
the injury of Sheldon and Hofmann may be reasonably presumed to 
have been due to their failure to take, before and at the time of the 
attack upon them, the ordinary precautions that persons in their 
situation should have taken”.163

On October 17, 1914 the American Minister stated that the Foreign 
Office had offered the following settlement in gold dollars: Hicks, 
$25,000; Sheldon, $20,000; Hofmann, $5,000. The Minister added 
that “special liberality is shown because of the nature of attack on 
American teachers in Chinese employ” and recommended the accept
ance of these sums.164 * The amounts were accepted by the Depart
ment, and checks in Shanghai taels in the amounts named were for
warded by the American Minister on November 24, 1914. When 
the checks were paid the total amount fell short of $50,000 by $7,590.36 
on account of the variation in exchange.166 The amount received by 
Sheldon, exclusive of interest, was 31,782.40 Shanghai taels, which 
converted into United States gold amounted to $16,963.85.166 Hof
mann received 7,945.60 Shanghai taels, amounting to $4,240.96 gold.

160 Ibid. 493.11H52/62, enclosure, memorial of claimant.
i« Ibid. 493.11H52/62.
162 Ibid. 493.11H52/66.
i« Ibid.
i*4 Ibid. 493.11H52/77, 90, 93.
w Ibid. 493.11H52/89.
1** Ibid. 493.11H52/98.
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These awards carried interest at 5 percent from April 26, 1913 to 
November 7, 1914.167

On March 24, 1932 Royce B. Holcombe, an American citizen, was 
fired upon by a native Honduran while he was riding unarmed in a 
motor car. Although Holcombe was not hit, his face was powder- 
burned. Holcombe’s assailant was arrested and given a hearing, and 
on April 5, 1932, while being sent to Yoro for trial, he escaped and 
was not thereafter reapprehended, although he was seen in the De
partment of Yoro on a number of occasions. At the time of his 
escape, the prisoner was in the custody of one guard, who was armed 
with a machete. Although repeatedly requested the authorities made 
no effort to recapture him. The United States predicated the liability 
of the Honduran Government in this case on the gross inefficiency or 
the complicity of the Honduran authorities, or both. An indemnity 
was asked in the amount of $1,500. In May 1935 the Government 
of Honduras agreed to pay $19,000 in settlement of this and five other 
cases. It was decided that $500 of this sum was properly payable 
to Holcombe.168

On June 30, 1931 Andres M. Diaz, an American citizen and a 
traveling salesman, was assaulted and robbed near Tegucigalpa, 
Honduras, by two nationals of that country who were armed with 
pistols and with whom Diaz was riding as a guest. Diaz was hit over 
the head with the butt of a pistol and severely wounded, he was robbed 
of $400 and other personal property, and he was thrown over a wall 
and left there in a semi-conscious condition, after having been 
allegedly shot at. Later one of the assailants was shot and killed 
by the other in a quarrel. The surviving culprit was released on bail 
of 540 pesos (about $270) a few weeks after being arrested and there
after presumably resided near San Pedro Sula. Apparently, the 
Honduran authorities did not make further efforts to secure his 
punishment.

In presenting a claim against Honduras for $3,000 in this case, the 
Department of State took the position that “the gravamen of the 
international wrong in this class of cases is negligently permitting 
criminal offenses against foreign nationals to go unpunished”. In 
May 1935 the Government of Honduras agreed to pay $19,000 in 
ssttlement of this and five other cases, and of that sum $1,000 was 
decided upon as the amount properly payable to Diaz.169

167 Ibid. 493.11 H 52/83, 102.
The amount paid on account of the murder of Hicks was 39,728 Shanghai taels, 

which amounted to $21,204.83 U. S. gold.
168 Ibid. 415.11 Holcombe, Royce B.
169 Ibid. 415.11 Diaz, Andres M. /8, 11.
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A large number of claims were presented by former prisoners of 
war to the Canadian Commissioner, Mr. Errol M. McDougall, ap
pointed to assess the damages in Illegal Warfare Claims against Ger
many, in which it was alleged that the prisoners had been maltreated 
by the German authorities.

Articles 231 and 232 with annex I thereto of the Treaty of Versailles 
contained the following provision dealing with prisoners of war:

Compensation may be claimed from Germany under Article 232 above in 
respect of the total damage under the following categories:—

Maltreatment of 4. Damage caused by any kind of maltreatment of pris- 
prisoners of war oners of war.

In construing the above sections of the treaty, Mr. McDougall 
stated that:

. . . I conceive it to be my duty to examine and weigh the circumstances
of each particular case and to determine, in the exercise of a wide discretion, 
whether the claimant has sustained damage as the result of maltreatment suffered 
at the hands of the enemy.

The wording of the section quoted makes it clear that damage must have been 
sustained by a claimant as the result of maltreatment to entitle him to recover. 
This was the view taken not only by the British Reparations Commission, but 
by the American Mixed Claims Commission in dealing with like cases under 
similar provisions contained in the Treaty of Berlin. I quote from Report of Lord 
Sumner—Report V (1923) at pp. 47:—

“ Paragraphs 2, 3 and 4 of Annex I deal with different categories of personal 
damage suffered by the civilian population and thereon the following deci
sions were taken. II.

II. that Germany owed compensation under the terms of Paragraphs 2 
and 3 of Annex I only for those damages which were the direct consequences 
of the acts stipulated in these paragraphs.

“III. that in order that damages suffered by a prisoner of war as a result 
of maltreatment should give rise to a claim for reparation, it would be 
necessary

“(a) that incapacity to work should have been the consequence of 
maltreatment.

“(b) that such incapacity for work should have subsisted after libera
tion.

In dealing with the claim of an American soldier alleging maltreatment by the 
Germans, Judge Parker of the United States Mixed Claims Commission, makes 
this comment—(Docket 1322—Geo. L. Hawley, Record of decisions pp. 651)

“The claimant undoubtedly sustained serious injuries as a consequence of 
the war, but a careful consideration of the record before the Commission 
fails to disclose that he has suffered any pecuniary damage resulting from any 
maltreatment or other act for which Germany can be held liable under the 
Treaty”



574 CHAPTER III

It would appear to follow from the language of (2) of the Annex which deals 
specifically with “injuries to life and health as a consequence of imprisonment, 
deportation, internment or evacuation, of exposure at sea or of being forced to 
labour” that civilians are entitled to put forward claims for injuries to health 
which are not available to prisoners of war under (4) which is restrictive and 
deals only with “maltreatment” and damage caused thereby. The mere fact of 
the existence of an injury to health as a consequence of imprisonment (which, in 
the case of prisoners of war, is legal) without proof of maltreatment inducing the 
condition complained of does not, in my view, establish liability to pay compensa
tion. Punitive or vindictive damages are thus excluded. As explained in Opinion 
annexed to my Interim Report, “this Commission has no punitive mission, nor 
has it any offence to punish.” Its functions must be confined solely to com
pensatory damages.

Diverse and various have been the incidents of maltreatment urged in support 
of the numerous claims. While it is not opportune to attempt an exhaustive 
enumeration of what acts constitute maltreatment, it may, by way of illustra
tion be useful to direct attention to certain acts which do not, per se, constitute 
maltreatment. Thus, poor food conditions, in Germany, resulting in impaired 
health, unless deliberately and unreasonably imposed upon a claimant by the 
authorities, cannot be regarded as maltreatment. Germany’s inability to obtain 
better food, at least during certain stages of the war, was notorious and obtained 
throughout the country. A hardship arising from necessity and which was borne 
alike by the captured and the captors does not constitute “maltreatment”.

Again, many claimants complain of being inoculated by the German physicians. 
The fact that the German authorities inoculated and vaccinated prisoners would 
seem to imply that they were seeking to give them all proper and necessary 
attention, rather than to maltreat them. Another frequent ground of complaint 
is the use of paper bandages by the German hospital authorities in dressing the 
wounds of prisoners, but there is no evidence that any other bandages were 
available, and it appears that the German authorities were forced to use paper 
bandages in the dressing of the wounds of German soldiers. This was one of the 
hardships of war in which claimants were engaged as combatants. Many 
prisoners who attempted to escape, upon recapture, were severely handled and 
subjected to solitary confinement under very trying conditions. Provided such 
punishment was inflicted in accordance with military law and did not go beyond 
reasonable bounds, it cannot furnish ground of complaint. Germany was en
titled to hold her prisoners and apply to them such disciplinary measures as each 
case required. To shoot and kill or maim a prisoner in the act of escaping, is not 
illegal and to punish him, even severely, upon recapture, cannot be termed 
“maltreatment” unless the punishment, by its violence, and inhumanity trans
gresses the rules applying to the treatment of prisoners by civilized nations. 
International law recognizes that a prisoner may be “confined with such rigour 
as is necessary for his safe custody.” (Hall’s International Law, 8th Ed., p. 487).

The Hague Regulations by Articles 4 to 20 have enacted exhaustive rules 
regarding captivity, and declare the humane principles relating to the treatment 
and care of prisoners of war.

Ideal as may be the conditions of captivity provided in the foregoing rules, it is 
doubtful whether any captor has been, or will be, able to conform completely to 
this desirable standard. The inevitable exigencies of a war bring about departure 
from the principles stated. It is certain that Germany fell far short of the appli
cation of these rules to its prisoners in the World War. . . .

Applying the strictest legal construction to the acts of Germany in the light of 
the rules quoted, would involve a finding that in practically every case there had
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been maltreatment, but I regard such a construction as unduly harsh and 
literal.

One group of claimants has received very careful consideration. I refer to 
prisoners who were held behind the lines and made to work under shell fire and 
upon German operations of war. . . .

In a great majority of cases, no specific sum has been claimed as compensation 
and the amount has been left to the determination of the Commission. The 
difficulty of finding the measure of damage, in cases of this class, is obvious. To 
compensate a man for his loss depends upon factors of so diverse a nature, that no 
precise pecuniary standard can be adopted. It is not a case of supplementing 
pension awards as so many claimants seem to think. The right to pension is 
open to all returned men, and in so far as injuries may have been sustained through 
maltreatment the remedies are co-extensive. Whether pension or reparation, 
awards must be regarded as compensation for disability, but it is manifestly 
impossible in either case to apply the full measure of legal indemnity, recognized 
in the familiar legal principle of restituo in integrum. It would be absurd to say 
that a man who has lost a leg or an arm can be restored to the same position in 
which he was, by virtue of a pecuniary award. See per Lord Dunedin in The 
Valeria, A. C., 1922, at p. 248. The money cannot replace the leg or arm. All 
that can be hoped is to estimate as closely as possible what the loss has been and 
then arbitrarily to fix a sum which appears to be just compensation for the loss. 
The criterion is not and cannot be solely loss of earnings. The majority of the 
claimants were boys when they enlisted and a comparison between what they 
earned before the war with what they now earn, would not be profitable in trying 
to reach conclusions. If it were possible, psychologically, to measure the precise 
diminution in a claimant's earning power, some measure of exactitude could be 
brought into the calculation, but the human equation differs so greatly that it is 
idle to endeavour to find a positive factor of measurement. Where the record 
discloses what may be regarded as maltreatment and the claimant discharges the 
burden of showing that disability results therefrom, he becomes entitled to an 

award. What the amount of such award should be will depend 
upon the severity of the maltreatment shown and the degree 
of resultant disability. To assure uniformity of award, I 

consider that the method of procedure should be to fix an amount for what may 
be termed simple maltreatment, with some resulting disability, and rate the 
various cases with reference to this basic figure. I have, therefore, adopted as 
such minimum award, the sum of $500 and each case has, accordingly, been 
judged with reference to this figure.170

Method
adopted

There were some 340 claims presented for the decision of the 
Canadian Commissioner on account of alleged maltreatment while 
the claimants were prisoners of war. Awards were made in favor 
of the claimants in 132 cases, and of these awards 62 were in the 
amount of $500, 47 were in amounts ranging between $500 and $1,000, 
and only 23 were for amounts of $1,000, or more. In two cases 
$2,000 was allowed. The maximum amount allowed was $3,000 in 
the case of William F. Lickers (now Walton Foster), a Canadian 
national.171

170 Reparations: Maltreatment of Prisoners of War, 1980-1981 (Ottawa, 1932) 
pp. 6-11, Report of January 13, 1932.

171 Ibid. 39, docket 1854.
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Lickers, a full-blooded Mohawk Indian, was taken prisoner by the 
Germans on April 24, 1915, at which time he was suffering from a 
slight shrapnel wound in his left leg. He was released to Holland 
on June 13, 1918 and reached England on October 4, 1918. Prior 
to his release he was treated with deliberate and heartless cruelty, 
far in excess of the treatment received by other prisoners. He 
appeared to have aroused the special vindictiveness of his captors 
because of his nationality. He was taken to the ill-famed Beienrode 
salt mines for a period of two years and was forced to work while ill 
until he collapsed. At the time of the decision he was almost inca
pacitated. He could walk only with difficulty and could scarcely 
move his head from side to side. As stated above, he was awarded 
$3,000.

Major Clyde R. Scott, a Canadian national, was taken prisoner by 
the Germans at St. Julien on April 24, 1915 and was, at the time, 
suffering from wounds in both hips and in the left knee and from 
shrapnel in the left eye. He was released to Switzerland on December 
12, 1916. He complained of neglect of treatment during his deten
tion, as a result of which his left leg became stiff. The Commissioner 
found that the condition of the claimant did not result from mere 
lack of judgment but amounted to treatment that was clearly inde
fensible. He allowed him $2,000.172

John Curtis, the other Canadian claimant who was allowed $2,000, 
was taken prisoner by Germany on June 2, 1916 and was, at the time, 
unwounded. He was put to work in German coal mines where he 
was beaten. As a result of undernourishment he developed tuber
culosis. He was permanently disabled at the time of the hearings 
before Commissioner McDougall. He was in a pitiable condition 
and was taken before the Commissioner in a wheelchair, “ completely 
paralyzed and suffering from advanced tuberculosis of the lungs”.173 174

The Mixed Claims Commission, United States and Germany, had 
before it a large number of claims filed by American nationals for 
maltreatment and for the loss of personal property while being held 
prisoners by German forces. One of these claims, decided under the 
terms of the agreement of August 10, 1922, was that of Edouard
V. M. Izac.lu Izac was a graduate of the United States Naval

172 Ibid. 42, docket 1866.
173 Ibid. 102, docket 1949.
174 Bonynge’s Report (1934) 219, docket 14689.
See also the following cases presented to the Mixed Claims Commission, 

United States and Germany, based upon the alleged maltreatment of the claim
ants while prisoners of war:

William R. Hier (United States v. Germany), ibid. 74; Decisions and 
Opinions 648; docket 1321 (claimant alleged that he was treated brutally 
while at work as a prisoner in a paper mill and that medical aid was refused 
him; claim disallowed on the ground that the claimant’s ex parte statement
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Academy and was a lieutenant at the time he was taken prisoner by 
Germany on May 31, 1918. He was kept a prisoner on board the 
German submarine U-90 for about twelve days, and, at the end of 
that time, he was delivered to the German authorities at Wilhelms- 
haven and later transferred to the prison camp at Karlsruhe.

During the period in which Izac was held prisoner on board the 
German submarine, he obtained information which he considered 
would be of value to the Allied and Associated Navies, and for this 
reason he resolved to attempt an escape. Thereafter, he jumped 
from a window of a fast moving train and, though slightly injured, 
attempted to make his escape. The train had, meanwhile, been 
stopped by his guards who began pursuit of the prisoner. Realizing 
the futility of further flight, he turned and faced his guards, raising 
his hands to indicate surrender. He was beaten and jabbed with the 
butts of the guns carried by the guards, and he was compelled to walk 
about five miles while in an injured and weakened condition. He was 
later sentenced to fourteen days’ solitary confinement as a disciplinary 
measure for his attempted escape. On October 6, 1918 he and a 
fellow prisoner escaped and, after swimming across the Rhine, made 
their way into Switzerland.

The Medical Examining Board of the Navy found Izac incapaci
tated for service in 1920 by reason of traumatic flat feet, low blood 
pressure, and neurasthenia, and he was placed upon the retired list 
with the pay of his rank—$2,100.
Footnote 174—Continued.

was without corroboration and, in several particulars, was denied by other 
affidavits of persons connected in some way with the camp or paper mill).

George L. Hawley (United States v. Germany), Bonynge’s Report (1934) 
74; Decisions and Opinions 650; docket 1322 (complaint made of the failure 
of German surgeons to remove pieces of shrapnel from wounds in the claim
ant’s left ankle; claim disallowed on the ground that there was no evidence 
that the surgeons were guilty of malpractice or even of error in judgment 
and that, so far as the record disclosed, the claimant’s impaired physical 
condition was the result of combat and not of maltreatment).

Turner C. Gillenwater (United States v. Germany), Bonynge’s Report 
(1934) 75; Decisions and Opinions 798; docket 5851 (a number of complaints 
of overwork and maltreatment were made; claim disallowed on the ground 
that the claimant’s affidavits were uncorroborated and that he had failed to 
discharge the burden of proof resting upon him).

Robert Davie Trudgett (United States v. Germany), Bonynge’s Report 
(1934) 76; Decisions and Opinions 806; docket 4890 ($1,500 awarded the 
claimant, a civilian, who suffered hardship and impairment of health as a 
result of being confined on a German submarine).

Leslie H. Crabtree (United States v. Germany), Bonynge’s Report (1934) 
77; Decisions and Opinions 863; docket 5813 (claimant compelled to shovel 
sugar beets for long periods while in a weakened condition caused by his 
previous absorption of phosgene gas, resulting in the permanent impairment 
of his health; $5,000 with interest was allowed).

114297—36------ 38
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It was urged before the Mixed Claims Commission that the claim
ants impaired health was the result of the acts of maltreatment 
suffered by him at the hands of the German guards, and compensation 
was demanded for the loss of the claimant’s earning power based upon 
the difference between his retirement pay and the amount he would 
otherwise have received. After the claim had been orally argued, a 
compromise settlement of $20,000, with interest at 5 percent from 
November 1, 1923 to the date of payment, was effected between the 
respective Agencies, and an award was entered accordingly.

OTHER INJURIES, PHYSICAL AND MENTAL 

Indignity

In the case of Otto Metzger (Germany v. Venezuela), a claim was 
made by the heirs of Metzger, a former German subject, for damages 
in the amount of 20,000 bolivares because of an assault on Metzger 
on May 28, 1902 by two Venezuelan officers. One of the officers 
attempted to take from Metzger the mule on which he was riding, 
and, when Metzger resisted, the other officer struck him two severe 
blows on the shoulder with a saber, inflicting serious injury. Metzger 
was subjected to indignities, and his life was threatened.

Umpire Duffield, before whom the claim was arbitrated under the 
Survival of protocols between Germany and Venezuela of Feb-
claim for in- ruary 13 and May 7, 1903,175 held that under the laws
dignity 0f yenezueia the heirs could recover damages for
bodily injuries but not for injuries to feelings or reputation.176 He 
awarded 3,000 bolivares, without interest, on this claim.

In explaining the measure of damages he said:
The claimant states his damages at 20,000 bolivars, and the Commissioner for 

Germany is of the opinion that he should be allowed one-half that sum, or 10,000 
bolivars. There is no evidence in the “expediente” to show how severe his 
wounds were, nor any evidence of medical or surgical treatment or of any expense 
on account of same, and the clear presumption from the proofs is that the injuries 
were not permanent and did not in any way conduce to his death. As has been 
said, the action of the Venezuelan Government in promptly arresting and punish
ing the offender relieves her from any liability for a malicious injury, and the 
damages which Metzger might have recovered, if still living, because of the 
insults and indignities and damages to his reputation and standing in the com
munity, not passing to his heirs under either the German or the Venezuelan law, 
which excludes all damages save those based on corporeal injuries, the umpire is 
of the opinion that the amount allowed by the German Commissioner is not 
warranted. If the claimant had, as was his duty, particularized the nature, 
extent, and severity of his wounds, it would be much easier to make a satisfactory 
assessment, and if the amount allowed should not be full compensation, it is 
because of this lack of evidence.177

175 Ralston’s Report (1904) 578.
178 Ibid. 580.
177 Ibid.
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In the Maal case (Netherlands v. Venezuela), decided pursuant to 
the protocol of February 28, 1903,178 the claimant, a Netherland sub
ject, was expelled from the port of La Guaira, Venezuela, and at the 
same time was subjected to the greatest indignity by being stripped of 
his clothing. Umpire Plumley found that while the expulsion of the 
claimant might have been justified, the method adopted in expelling 
him was not justified. He said: 179

There was no possible occasion for the public stripping, or private stripping in 
fact, of the claimant. It was not for the protection of Venezuela that he was 
compelled to suffer this indignity to his person and to his feelings. From all the 
proof he came here as a gentleman and was entitled throughout his examination 
and deportation to be treated as a gentleman, and whether we are to consider 
him as a gentleman or simply as a man his right to his own person and to his own 
undisturbed sensibilities is one of the first rights of freedom and one of the price
less privileges of liberty. The umpire has been taught to regard the person of 
another as something to be held sacred, and that it could not be touched even 
in the lightest manner, in anger or without cause, against his consent, and if so 
done it is considered an assault for which damages must be given commensurate 
with the spirit and the character of the assault and the quality of the manhood 
represented in the individual thus assaulted.

He added that the amount to be paid by Venezuela must be “a suf
ficient sum to express its appreciation of the indignity practiced upon 
this subject and its high desire to fully discharge such obligation”.180 
He awarded the sum of $500 in gold coin, or its equivalent in silver 
at the current rate of exchange at the time of payment, “ solely 
because of these indignities”.181

178 Ibid, 914.
w» Ibid. 915-916.
180 Ibid. 916.
181 In a number of instances claims have been presented for injury to feelings, 

insults, indignities, etc., in connection with claims for indemnities for other 
injuries or losses. In these cases it is usually impossible to designate the precise 
part of the claim that is made on this ground or to discover the extent to which 
the indemnity ultimately allowed was intended to compensate for injury to 
feelings, etc.

In the Rice case (United States v. Mexico), decided by the Commission estab
lished under the convention of July 4, 1868 between the two countries, Rice, a 
Consul of the United States, claimed $50,000 for losses from business, for loss of 
consular fees, and for “indignity ”, when he was wrongfully imprisoned for sixty 
hours by the Mexican authorities. Umpire Lieber awarded him $4,000. 
(4 Moore’s Arb. 3248; ante, p. 317.)

In another case, that of Shadrack White (United States v. Mexico), settled 
through diplomatic channels, the claimant, a deputy sheriff in Texas, asked $50,
000 for personal injuries and for “insults and outrages” when he was shot in the 
hands by Mexican soldiers. The amount of $7,000 U.S. was ultimately paid by 
Mexico in this case. (1889 For. Rel. 591-600; 1890 For. Rel. 640; ante, p. 547.)

In the case of Frederick Mevs (United States v. Haiti), an American citizen had 
been wrongfully arrested in Haiti on November 12, 1892. He claimed $20,000 
for his imprisonment of twenty days, and in presenting the claim he stated that 
“ My affairs have suffered through this incalculably, and the stigma on my stand-
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Nervous Strain

In numerous cases claims have involved the element of nervous 
strain, fright, threats, etc. It is often impossible to discern what part
Footnote 181—Continued.
ing private and commercially is unimaginable.” $6,000 was ultimately paid in 
settlement of this claim. (1893 For. Rel. 355-382; ante, pp. 332-333.)

In the case of Robert H. May (United States v. Guatemala), an American citizen 
claimed damages on account of interference by the Government of Guatemala 
with his concession contract. George Francis Birt Jenner, before whom the 
claim was arbitrated, stated in his decision rendered on November 16, 1900 that, 
“I can not see that there is any real humiliation suffered by a man who, unaided, 
has to succumb to the whole power of the government of a country; but it is plain 
that Mr. May must have suffered much mortification and an anxiety approaching 
to despair when he found himself called upon to face the great difficulties of his 
situation.” (1900 For. Rel. 659, 674.) In allowing May $143,750.73 gold, 
$40,000 was stated to have been allowed “by way of indemnity for expenses 
incurred, two years’ time lost, suspension of credit, and grave anxiety of mind”. 
(Ibid.)

In another case, that of Henry R. Myers (United States v. El Salvador), the 
United States Consulate at San Salvador was seized by General Ezeta’s forces in 
the summer of 1890, and property of the United States in the amount of $137.25 
and of the American Consul, Henry R. Myers, in the amount of $2,035.40 was 
destroyed. A claim was presented by the Government of the United States to 
the Government of El Salvador in the amount of $2,172.65. Myers alleged that 
he was subjected to “great personal indignities and hardships”. He presented 
a claim for personal injuries and suffering and suggested $15,000 as a proper 
amount to be paid to him. As to this part of his claim, the Government of the 
United States, while taking the position that he was fully entitled to some com
pensation, explained to the Salvadoran Government that “whether he is entitled 
to that or some other sum” it was willing to leave the matter to further mutual 
consideration, “only desiring that the Salvadorean Government shall do in this 
regard whatever justice shall seem to require”. (1890 For. Rel. 64-65; 1892 
For. Rel. 24-43, 44, 49-51; 1893 For. Rel. 174-179, 181-182, 184.)

It is rather difficult to state what Consul Myers’ injuries were. He was pre
vented from sending a telegram; he was also in the midst of a battle, with bullets 
“causing destruction all around”; and he was forced to leave the Consulate by a 
hole in the back wall of the Consulate, after having been in hiding thirty-one 
hours without anything to eat. He was “soon afterwards [after his return to the 
United States] impaired in health”.

The Minister of Foreign Affairs of El Salvador, Senor Gallegos, stated that:
With regard to the claim of indemnity for the personal sufferings of which 

the consul, Mr. Myers, complains, and which your excellency proposes to settle 
by fixing, through mutual agreement, the amount to be paid, ... I have 
instructions to state to your excellency that in the opinion of the Executive 
of this Republic there are no legal grounds for accepting this part of the 
claim as established, and that even when considered in the light of general 
principles it does not offer, in his opinion, any basis of stipulation which 
could lead to the determination of a sum of money to compensate such suffer
ings. [1892 For. Rel. 42-43.]

On November 3, 1892 Secretary of State Foster took the position that “Any 
reasonable sum sufficient to reimburse this Government for the destruction of 
its property and the property of its consul, and to afford some slight reparation 
to Mr. Myers for his injuries, would be entirely satisfactory.” (Ibid. 50.) After
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of the indemnity allowed is awarded on account of items of this 
nature.

In the case of George E. Gage (United States v. Venezuela), the 
claimant had been lawfully imprisoned for about two and a half hours 
in Venezuela in 1900. He complained of ill-treatment consisting of 
threats and insults. Umpire Barge of the American-Venezuelan 

Claims Commission established under the protocol of 
Menaces February 17, 1903, in allowing $100 in this case,

explained that: 182
Whereas the ill-treatment by the officials for which the government is liable, 

and on which the claim is founded, exists in insults and in menaces that were not 
carried out, a sum of $100 seems a just reward, which sum is hereby allowed to 
the claimant.

Claims were presented by the Government of the United States to 
the Government of Haiti on account of injuries sustained by American 
citizens in Haiti during the insurrection at Port-au-Prince on Sep
tember 22-23, 1883.183 Among these claims was that of Rev. C. W. 
Mossel and wife} who were driven from their home by a mob. Their 
property was seized, and their house was burned. MossePs wife was 

in confinement four days later. In addition to 
Outrage claiming damages for property losses, the Mossels made

claim for $60,000, on the ground that they were 
“outraged, insulted, assaulted, and maltreated”. 184 On February 3, 
1885 the claim was settled by the payment of $10,000 by the Haitian 
Government.185

The extent of the claimant's disability or nervous condition may 
depend on the physical or mental condition of the claimant prior to 
the incident out of which the claim for damages arises. Such a con
dition should of course be taken into consideration in estimating the * 152
Footnote 181—Continued.
the new Minister of Foreign Affairs, Dr. Morales, had taken office in El Salvador, 
the claim was adjusted in informal conference. (1893 For. Rel. 176, 177.) El 
Salvador offered to pay the sum of $2,500 U. S. gold in full settlement of all 
the items of the claim. This amount was accepted “as a compensation in full, 
for the loss and destruction of the property of the U. S. Government, and of the 
private property of its consul, Mr. Henry R. Meyers, as well as for the personal 
sufferings” of Myers, and was paid on February 1, 1893 by the Salvadoran 
Government. That Government explained that it did not intend “to establish a 
precedent” but merely intended to pay the indemnity as a new proof of the 
spirit of the cordial friendship which animated El Salvador in her relations with 
the United States. (Ibid. 178, 179, 181, 183.)

152 Ralston’s Report (1904) 164, 167.
183 1884 For. Rel. 311.
184 Ibid. 316-317, 324, 331.
185 1885 For. Rel. 493.
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measure of damages properly to be paid on account of the occurrence 
of which complaint is made.

In the claim of Miss Janet Hardcastle Ross,186 a Canadian national, 
against the United States, it appeared that the claimant had suffered 
from a nervous disorder prior to the injuries out of which the claim 
arose. The injuries were suffered on March 27, 1929 when a one- 
hundred-pound water-loaded dummy bomb was dropped by a United 
States Navy airplane, engaged in target practice, and struck about 
thirty inches from the concrete highway running between Coronado 
and Imperial Beach, California. In striking, the bomb projected 
sand and water with such force against a passing automobile that the 
glass windows of the car were broken and Miss Ross, an occupant of 
the car, was injured. She suffered from nervous shock, injury to 

# her eyes, and a cut on her forehead which left a scar.
nCTvesrment At the time of the injury she was residing in Cali

fornia where she had gone to recover her health fol
lowing an operation for exophthalmic goiter, and though considerably 
improved in health she had not then fully recovered. On account of 
her injuries she was confined to the Coronado Emergency Hospital 
from March 27 to April 1, 1929 and was unable to follow her usual 
employment until September 30, 1929, a period of six months. She 
returned to Vancouver, B.C., in May 1929, in a much worse physical 
condition than when she went to California.

Miss Ross presented a claim for loss of wages from March 27,1929 to 
September 30, 1929 and for “ partial allowance for food and lodging at 
Coronado and Los Angeles after discharge from hospital, expenses 
for nursing attention during convalescence, and expenses of partial 
recuperation at Victoria, B. C.”, together with a claim for $15,000 to 
compensate her for physical suffering and shock.

In view of the fact that the automobile in which Miss Ross was 
riding was passing along a public highway at the time of the accident 
and that the cause of the accident was the dropping of a bomb by a 
Navy airplane too close to the roadway, the Navy Department was 
of the opinion that the United States should compensate the claim
ant for certain items of her claim. It agreed to recommend the 
payment to her of an amount to be determined upon (a) as compensa
tion for the medical services necessitated by the accident and (b) as 
a reasonable compensation for the time she was incapacitated, but 
it declined to recommend payment to her of any sum on account of 
any other items. It was decided that the following amounts repre
sented reasonable compensation for the two classes of items for 
which payment was recommended:

186 MS. Department of State, file no. 411.42 Ross, Janet.



Professional services rendered by the Brown-Cornell Clinic, San Diego,
California............................................................................................. $70. 00

Professional services rendered by Drs. L. C. Kinney and A. E. Elliot,
San Diego, California.......................................................................... 10. 00

Hospital services, Coronado Emergency Hospital.................................... 88. 45
Mrs. E. White, nurse, Coronado, California.............................................. 42. 00
Professional services rendered by Dr. B. D. Gillies................................... 7. 50
Partial allowance for food and lodging at Coronado and Los Angeles, 

California, after discharge from hospital; expenses of partial recu
peration at Victoria, British Columbia.......................................... 150. 00

Sundry additional expenses incurred by reason of injuries, such as
special food and other incidentals..................................................... 45. 00

Medicines..................................................................................................... 27. 50
Compensation for loss of time from employment for a period of six

months from March 27, 1929, at $80 a month................................... 480. 00
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Total....................................................................................... $920. 45

An appropriation in the amount of $920.45 was requested for the 
purpose of paying the claim. Congress has, however, thus far 
failed to make the necessary appropriation.187

Mrs. Charles W. Renton, an American citizen, claimed $100,000 
damages from the Government of Honduras on account of the 
failure of that Government in 1894 to afford her protection, for 
impairment of her health, for denial of justice, etc., in addition to 
making separate claims against that Government on account of 
the murder of her husband and for loss of property, which occurred 
at the same time.188 The evidence in the case showed that during 
an attack on the Ren tons’ place at Brewer’s Lagoon, Honduras, 
on the morning of March 16, 1894, Renton was murdered, their 
home was burned, their personal property was either stolen or de
stroyed, and the land which they had cultivated was laid waste. 
Mrs. Renton, who was wounded in the wrist by a shot fired at the 
house before Renton was killed, was subsequently taken away from 
her home in a canoe, was detained a prisoner for several days, and 
was then ordered to leave Honduras for Nicaragua. She was harshly 
treated, and her fife was threatened by her captors. It does not 
appear that any action was ever taken against the guilty parties. 
The terrible experience through which Mrs. Renton passed seriously 
affected her health and shattered her nervous system. This was 
attested to by certificates of two physicians who attended her and 
by the statements of others. The Government of the United States 
took the position that Mrs. Renton was clearly entitled to sub
stantial damages on her own account and estimated those damages

187 See H. Rept. 2608, 71st Cong., 3d sess.; H. Rept. 1701, 72d Cong., 1st sess.; 
S. Doc. 34, 72d Cong., 1st sess.; H. Doc. 288, 73d Cong., 2d sess.; H. Doc. 117, 
74th Cong., 1st sess.

188 1904 For. Rel. 352-369.
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at $10,000.189 Mrs. Renton was ultimately paid $20,000 silver 
when the claim was settled in 1904 and 1905.190

In 1896, Jose Gregorio Delgado, a naturalized citizen of the United 
States “about eighty years old”, and his son were living on a 
sugar plantation in Cuba called the Dolores plantation. On March 
Threats; general 4, of that year, a body of Spanish troops under 
debility the command of Brigadier General Don Cayetano
Melguizo made their appearance at the plantation apparently in 
pursuit of the insurgent forces commanded by Antonio Maceo 
which had just passed through on their march toward the Provinces 
of Havana and Pinar del Rio. When the soldiers arrived at the 
home of the claimants they pointed guns at Delgado and his son 
and ordered the two, together with the other occupants of the house, 
to follow them. After going a short distance the claimant, on 
account of his age, was permitted to return. The son, Doctor 
Jose Manuel Delgado, and seven laborers, one of whom was a mere 
boy of thirteen, were ordered to be put to death. The soldiers

189 Secretary of State Hay to Minister Combs, February 25, 1904, ms. Depart
ment of State, 22 Instructions, Central America, 417, no. 97.

The other items of the claim, as presented by the Department of State, were
as follows:
(1) For the murder of Renton........................................................... $15, 000. 00
(2) For loss of property....................................................................... 32, 104. 20
(3) For the value of the land claimed by Renton, should the Gov

ernment of Honduras refuse to grant it to his heirs........... 100, 000. 00
(4) For loss of Mrs. Renton's individual property......................... 10, 000. 00
(5) For the ill-treatment of her niece, Ella Renton......................... 5, 000. 00

Total of 5 items........................................................... $167, 104. 20
[Ibid.]
The total amount of the claim, including the claim for $10,000 on account of 

the personal injuries of Mrs. Renton, was $177,104.20.
190 The sum of $78,607.82 silver was eventually paid on the entire claim. 

The specific amounts allowed for the death of Renton, for loss of personal prop
erty, for personal injury, etc., were not specified in the agreement of settlement 
made on November 25, 1904 by the representatives of the two Governments, and 
the beneficiaries were unable to agree on the division of the award. The Depart
ment of State requested the American Minister who had negotiated the settle
ment to inform the Department what would be an equitable division of the sum. 
In a despatch of March 14, 1905 it was recommended that there should be allowed 
for the personal injuries suffered by Mrs. Renton, $20,000 silver; for the loss of 
her personal property, $8,607.82 silver; for the murder of her husband, $30,000 
silver; for the loss of personal property belonging to her husband, $10,000 silver; 
and for the personal injuries sustained by Miss Ella Renton, niece of Mrs. Renton, 
$10,000 silver—a total of $78,607.82 silver. Nothing was allowed for the lease 
of the land. (Ibid. 51 Despatches, Central America, Guatemala and Honduras, 
no. 255.) The amount received was distributed by the Department of State on 
this basis. (Ibid. Records, Bureau of Accounts.)
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killed six of the party, leaving Dr. Delgado and one other alive. 
They severely wounded Dr. Delgado, however, and left him on the 
ground for dead. His life was saved through the timely interven
tion of his father, who came in search of him and vfiio thereafter 
fled carrying his wounded son with him. They concealed them
selves in great fear in the cane fields for four days, without proper 
food and without medical attention.

An account of this “violent expulsion” from his estate and on 
account of the threats and actions of the Spanish military authorities 
“which compelled him” to remain “hidden in the open cane fields 
without shelter or protection from the elements and without proper 
food under severe physical strain,” causing “ great and permanent 
injury to his body and mind by the undermining of his nervous system, 
the loss of his memory and other physical and mental ills, and injuri
ously” affecting “his power to transact his business”,191 Jose Gregorio 
Delgado claimed an indemnity of $50,000 before the Claims Commis
sion established in the United States to settle claims against Spain, as 
stipulated in article 7 of the treaty of December 10, 1898 between the 
United States and Spain.

The Commission awarded him damages in the sum of $30,000 “in 
satisfaction for his injuries, physical and mental, resulting from the 
wrongful acts of Spanish soldiers in the Island of Cuba on the fourth 
day of March in the year 1896”.192

Shock

Probably no single commission has been under the necessity of 
making more decisions with reference to the indemnity to be allowed 
in cases where the claimant has suffered from shock than has the 
Mixed Claims Commission established under the agreement of August 
10, 1922 between the United States and Germany. In the main, 
the claimants in those cases suffered from shock, in consequence of 
having been thrown into the water at the time of the sinking of the 
Lusitania.

In the claim of Robert Dyer (United States v. Germany), the claim
ant, an American citizen, forty-seven years of age and an iron molder 
by occupation, had suffered from exposure and shock on account of 
the destruction of that vessel. In addition to the amounts allowed 
for the loss of personal property, Umpire Parker allowed him $1,000 
because of his sufferings.193

191 MS. Department of State, Amended Petition, no. 151, filed November 28, 
1903.

192 MS. Department of State, Spanish Treaty Claims Commission, Order No. 
835, September 1, 1905, files of the Commission.

193 Decisions and Opinions 377, docket 235.
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James Tilly Houghton, an American citizen, was thrown from the 
Lusitania and remained in the water for about five hours before being 
rescued. He was struck by falling wreckage and was severely cut 
near the right temple. On account of exposure and shock he was 
unable to practice his profession of medicine for about two years.194 
The Commission awarded him $9,000 with interest on account of 
personal injuries.

Dorothy Conner Dugger, an American citizen twenty-five years of 
age, was on the Lusitania at the time of the disaster.195 She was 
thrown into the water and was resuscitated with considerable diffi
culty. She suffered from numerous contusions and shock producing 
a neurasthenic state which continued for five or six years. She had 
a weakened, dilated heart. Before this experience she had been 
athletic and physically strong. For several years thereafter she was 
prevented from pursuing any gainful occupation, although at the time 
of the injury she was prepared to accept a secretarial position. She 
claimed damages in the amount of $27,160 for personal injuries. The 
Commission allowed her $10,000 with interest on account of these 
injuries.

Carrie Gray, an American citizen fifty-seven years of age, in Scot
land at the time of the Lusitania disaster, suffered mental shock which 
produced physical disorders from which she still suffered at the time 
of the presentation of the claim on her behalf by the Government of 
the United States to the Mixed Claims Commission.196 Her husband, 
James Paul Gray, was a passenger on the Lusitania. He survived 
the disaster, but he sustained personal injuries from which he died 
on September 13, 1922. Gray had earned only a small income from 
his personal efforts. Mrs. Gray’s daughter-in-law and a grandson 
were lost on the Lusitania. Their death, of course, contributed to 
Mrs. Gray’s condition. Mrs. Gray was awarded $10,000 with interest.

Roland Anderson, individually and as Guardian of Barbara Winnijred 
Anderson, submitted a claim on behalf of Barbara Anderson, an 
American citizen, who was a child three years of age at the time of 
the disaster. Her mother perished with the Lusitania. The child 
“ never completely recovered from the nervous shock she ... re
ceived”.197 The Commission allowed $10,000, with interest, on the 
claim for $51,951.16 presented on her behalf. No reference was made 
in the decision to any possible monetary contributions that the mother 
could have been expected to make to the child.

Belle Saunders Naish, an American citizen, received bodily injuries 
at the time of the sinking of the Lusitania and was subjected to ex

194 Ibid. 419, docket 434.
195 Ibid. 383, docket 241.
198 Ibid. 549, docket 2557.
197 Ibid. 559, docket 622.
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posure and distressing experiences. She was thrown into the sea, 
suffered a severe wound on her head and wounds on other parts of 
her body, and “sustained severe shock from which she will probably 
never entirely recover, notwithstanding her naturally strong phy
sique”. Her husband, who had earned $1,500 annually, was lost 
with the vessel. The Commission awarded her $12,500 with in
terest,198 on her entire claim for $30,000. Compensation for the loss 
of personal property was also made.

A claim was presented to the same Commission on behalf of 
Theodate Pope Riddle, an American citizen.199 Miss Pope, then forty- 
eight years of age, was a passenger on the Lusitania. She suffered 
personal injuries and loss of property when the vessel went down. 
When rescued she was unconscious and was resuscitated with great 
difficulty. She sustained bruises on the head and body and also 
suffered from exposure and severe shock. The Commission allowed 
her $4,850 with interest for the loss of her personal effects and $15,000 
with interest for personal injuries.

The Government of the United States presented claims on behalf 
of Gladys Bilicke and her children, all American citizens,200 for losses 
sustained by them when their husband and father was lost in the 
Lusitania disaster, and for the personal injury suffered by Mrs. 
Bilicke at the same time. Mrs. Bilicke was thrown into the water 
where she remained for some time. Her experiences during, imme
diately following, and for several days after the disaster were most 
distressing. She sustained several abrasions on her head and contu
sions on her body. These injuries were, however, of small moment. 
The testimony in the record in the case was practically conclusive 
that “she suffered almost complete nervous prostration as a direct 
result of the shock and exposure”. It was stated by Umpire Parker 
that “This neurasthenic condition, which is real, persists, notwith
standing years of careful nursing and the best scientific advice. 
Several physicians of high standing who have treated her certify in 
the strongest terms that her injuries are permanent and in all proba
bility she will never recover her former mental and nervous poise. ” 201

Mrs. Bilicke’s husband had been an able business man. While 
the Commission did not allow Mrs. Bilicke indemnity to the extent 
that the actual or probable contributions of the deceased would have 
been derived from income from the estate, it nevertheless allowed her 
an indemnity to the extent that the contributions would have been 
the result of the personal efforts of the deceased. The Commission

198 Ibid. 388, docket 257.
199 Ibid. 524, docket 580.
Miss Pope was married on May 6, 1916 to John Wallace Riddle, an American 

national.
200 Ibid. 435, dockets 226, 272.
201 Ibid. 436.
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also allowed her an indemnity on account of her personal injuries. 
The Commission awarded her $50,000 without allocating the specific 
amounts allowed for either the death claim or the personal-injury 
claim. Indemnities were also allowed the children, but these amounts 
were calculated separately.202

Suffering

In a number of cases where the claimant has suffered considerable 
pain in connection with personal injuries the amount of damages 
allowed appears to be liberal.

In the case of Elizabeth Ford Stimson (United States v. Germany),203 
the claimant, in addition to becoming a cripple for life on account of 
injuries to her left leg and right arm, was incapacitated from earning 
her livelihood as a pianist. In allowing her $40,000 with interest, 
Edwin B. Parker, Umpire, stated that “From these injuries and from 
the operations rendered necessary by them the claimant has suffered 

excruciating pain and continues to suffer, especially 
Pain following an attempt to use her left leg to any consid

erable extent.”204
In another case also decided by the Mixed Claims Commission, 

United States and Germany, there was no doubt that the claimant, 
Elizabeth McKechan, an American citizen, “suffered and long con

tinued to suffer mental anguish in an acute form”. 
The claimant and her two sons, six and ten years of 

age, respectively, were on board the Lusitania at the time of the 
disaster. The younger son was lost, and the other son died in Sep
tember 1915 on account of personal injuries received at the time of 
the sinking of the vessel. The claimant also received personal in
juries, including an injury to the knee which was stated to be “of a 
more or less serious nature”. For these injuries and losses she 
claimed $15,000. The Commission awarded her $12,000 with 
interest.205

On March 10, 1895 James H. Bain, a subject of Great Britain and 
the purser on the British steamship Engineer, was shot, though 
apparently not intentionally, while in the performance of his duties 
during a riot on the wharf at New Orleans.206 Bain stated that “the 
first shot, striking me in the right orbit, blinded me and felled me to

Mental anguish

202 See also, the case of Miss Mabel C. Hartford (United States v. China), 
discussed ante, p.552.

203 Ante, p. 542; also post, p. 629; Decisions and Opinions 615, docket 645.
204 See the discussion of the allowance of damages for mental suffering in 

claims for indemnity on account of injury resulting in death, ch. IV, post, p. 777. 
The Mixed Claims Commission, United States and Germany, discussed the subject 
at length in its Opinion in the Lusitania Cases (Decisions and Opinions, 17, 21).

205 Ibid. 416, docket 430.
206 1895 For. Rel. 686-696; 1896 For. Rel. 298-300.
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the ground, and upon recovering myself and attempting to shelter 
from further attacks was shot down again and lay insensible until the 
shooting was over, and rescued by the officers of the steamship 
Engineer”.207 Bain was shot in the neck, in the right arm, and in 
four or five places in the head. One shot entered above his right 
eye and lodged behind it. He suffered considerable pain for long 
periods afterward. In May 1895 he underwent an operation, but 
only one of the pellets that had entered his head could be extracted. 
The shot that had lodged under the bone of the right eye could not 
be taken out without causing the complete loss of that eye. One 
shot had lodged near the base of the brain, and the doctor thought 
that shot was the one which caused much of the pain in the claimant’s 
head.

Bain was thrown out of employment on account of his wounds 
and the subsequent loss of his health. He was thirty-six years of 
age and was married. His salary as a purser was £72 a year, and 
he stated that in addition to his salary he was able to earn about 
£80 a year. His hospital, medical, and surgical expenses amounted 
to about £11. The British Government presented a claim to the 
United States and suggested that the sum of £500 would be a reason
able amount of compensation in the circumstances.208

The Congress of the United States approved an act on June 8, 1896,209 
containing a provision for the payment to Great Britain of $1,000 
on behalf of Bain, “out of humane consideration, and without refer
ence to the question of liability therefor”.

A claim was presented on behalf of Charles W. Willard, an American 
citizen fifty-three years of age, before the Mixed Claims Commission, 
United States and Germany. Williard was the master of the schooner 
Marguerita, when it was sunk by a German submarine on April 4, 
Hardship, 1917. He, together with the crew of the schooner,
anxiety, ex- was forced to take to a lifeboat. After nearly forty-
haustion eight hours in an open boat, without food or provisions,
he was picked up by a French patrol vessel. Thereafter, he was 
placed in a hospital where he remained for three days. He claimed 
damages in the amount of $51,423.

Umpire Parker held that the claimant had not established that he 
had suffered permanent injury. He also held, however, that “There 
can be no doubt but that claimant did suffer great hardship, anxiety, 
and exhaustion”, for which, apparently, he awarded the claimant 
$2,000 with interest.210

207 Ibid. 299.
208 1895 For. Rel. 687, 688.
209 29 Stat. 267.
210 Decisions and Opinions 641, docket 5007.



590 CHAPTER III

The ill-treatment of the claimant while injured, or the failure to 
give him proper care or prompt medical aid, and even the frustration 
of efforts being made to give such aid, have been considered in a 
number of cases in assessing the damages in personal-injury cases.

In the case of Bond Coleman (United States v. Mexico),211 decided 
by the General Claims Commission established under the convention 
of September 8, 1923, discussed previously,212 it was held that there 
was not sufficient negligence on the part of the Mexican authorities 
in failing to apprehend and punish the parties who had inflicted the 
injury to the claimant’s wrist, to give rise to responsibility on the 
part of the Mexican Government; but that, apart from this feature 
of the case, the Mexican Government was responsible for the seizure 
by General Gonzalez of a boat which the claimant’s employers had 
chartered in order to convey the claimant to Galveston, Texas, to 
procure medical relief. The boat was used for a period of three days 
for the transportation of troops, and meanwhile the wound in the 
claimant’s wrist became infected. The claimant’s sufferings and 
injuries were aggravated by the delay. The Mexican Government 
was held responsible in the amount of $1,000 “for the injury inflicted 
upon him”.

Joseph Cieslik, an American citizen and a sailor on the U. S. S. 
Buffalo, was one of the members of the crew who was assaulted on 
September 28, 1908 in the city of Panamd.213 Cieslik and Charles 
Rand were stabbed, the latter fatally. It was alleged that the police 
on the scene clubbed and handcuffed the injured men and dragged 
them for some distance in the street before putting them into a cab. 
They were taken to the police station instead of to the hospital as 
Rand had requested. A shipmate was refused water to bathe their 
wounds and was refused permission to telephone for medical aid. 
The suffering and bleeding men were allowed to lie on the floor of 
the police station for more than an hour without attention.214 The 
surgeons who treated Rand stated that any chance he may have had 
for recovery was defeated by the lack of prompt and proper first aid. 
The United States demanded an appropriate apology, the punish
ment of the guilty parties, and the prompt payment of an indemnity. 
Five policemen involved in the affair were subsequently dismissed.215 
In 1909 the sum of $9,000 was paid to the United States by the

211 Opinions of the Commissioners (1929) 56, docket 209.
212 Ante, p. 546.
218 1909 For. Rel. 472-494. This case is also discussed in a different connection 

at p. 553, ante,
214 1909 For. Rel. 474-475.
215 Ibid. 492.

SUBSEQUENT TREATMENT
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Government of Panama; $8,000 for the death of Eand and $1,000 for 
the injuries to Cieslik.216

During the riot at Cocoa Grove, Panamd, February 13-14, 1915,217 
a Panamanian policeman stabbed Morris Stettler, an American citizen, 
in the chest with a bayonet. Stettler went to the Panama Athletic 
Club holding his wound shut, and after arriving there he lost con
sciousness. The police broke into the club and carried Stettler to the 
police station in a very rough manner. He suffered terribly and made 
an ante mortem will. He presented a claim against Panama for $1,000. 
Major Edwards of the War Department approved his claim in this 
amount. The Department of State, however, reduced his claim to 
$500 in making an estimate of the proper lump sum that should be 
asked of the Panamanian Government on account of the claims aris
ing out of the incident. The claims not having been settled diplo
matically were later presented to the American and Panamanian 
General Claims Commission established under the conventions of 
July 28, 1926 and December 17, 1932.218 That Commission allowed 
Charles B. Reppert, Administrator of the Estate of Morris C. Stettler, 
Deceased, $250 on account of the “rough treatment” of Stettler.219

Harry D. Baldwin, also known as Henry G. Baldwin, a citizen of the 
United States and a civilian employee on the Panama Canal, was 
attempting to give aid to Stettler, at the Panama Athletic Club when 
the Panamanian police broke into the club. Without provocation 
the police struck Baldwin in the right eye and beat him so severely 
that he lost consciousness. He was then taken to the police station 
where he was locked up for some hours without medical attention, 
food, or water.220 Baldwin claimed $10,000 on account of his injuries. 
There was some evidence that his eyesight was permanently affected. 
The Agency of the United States claimed $1,250 in this case on behalf 
of Cecelia Dexter Baldwin, Administratrix of the Estate of Harry D. 
Baldwin, before the Claims Commission just mentioned. That 
Commission awarded the claimant $1,000.221

PERMANENCY OF THE INJURY

The amount allowed, as is to be expected, will ordinarily be con
siderably larger in those cases where the effects of the injury are 
permanent. The problem of passing upon the permanency of the

216 Ibid. 492-493.
217 MS. Department of State, file no. 419.11C64; 1915 For. Rel. 1186; 1918 

For. Rel. 853.
218 Treaty Series, nos. 842 and 860.
219 Hunt’s Report (1934) 330, 339, docket 9.
220 Ante, p. 554.
221 Hunt’s Report (1934) 330, 336, docket 9.



592 CHAPTER III

injury usually presents itself in one of three types of cases: (1) where 
the wound is healed with difficulty or where it refuses to heal; (2) 
where the injury is continuing; and (3) where there are serious after 
effects, usually of a type differing from the original injury. However, 
it is not always easy to determine from the evidence available in a 
given case whether the effects of the injury have been or will be of a 
permanent nature. Such a problem is not peculiarly affected by any 
rules of international law. It is a problem in the measurement of 
damages resting largely with the arbitrators or the members of the 
foreign office charged with the settlement of the claim.

Arbitrator W. L. F. C. de Rappard, in settling the claims of 
American citizens that arose out of the Panama riot of July 4, 1912, 
allowed $500, $750, and $1,200, respectively, to Fred Barnard, 
George F. Stokes, and Isaac J. Thomas. Barnard suffered “some 
slight effect” from his injury; Stokes, it was stated, would feel the 
effects of his injury for six or eight weeks; and, Thomas’ injured leg 
would be weak for several months. Other persons whose injuries 
were slight and were not classified as permanent in any respect, 
received from $50 to $100 under the decision of the Arbitrator in 
this group of cases.222

Among the many cases referred to in the preceding text, the largest 
award for personal injury was made in the case of Elizabeth Ford 
Stimson, decided by the Mixed Claims Commission, United States 
and Germany.223 The claimant in that case was awarded $40,000 
because of injuries received which crippled her for life, when the 
English steamer Sussex was torpedoed by a German submarine. 
While other factors of the case were doubtless considered in making 
that award, it is clear that the element of the permanency of the 
injury was of paramount consideration in the allowance of the sum of 
money indicated.

The General Claims Commission, United States and Mexico, 
established under the convention of September 8, 1923, awarded 
$15,000 to William E. Chapman, an American Consul in Mexico, who 
was shot through the chest by a Mexican. The permanent character 
of Chapman’s injuries, discussed in the opinion, was confirmed by his 
attending physician who stated that “manifestly a bullet could not pass 
through a human body as it did in this case without cutting through 
important tissues and leaving them in a weakened condition.” 224

In April 1889 Bernard Campbell, a citizen of the United States, 
arrived at Cape Haitien on the steamship Clyde. Officers of the Hai
tian Navy boarded the vessel and ordered him to join the Haitian 
Navy. Subsequently, Campbell was subjected to ill-treatment, his

222 1916 For. Rel. 918.
223 Ante, pp. 542, 588; post, p. 629; Decisions and Opinions 615, docket 645.
224 Opinions of the Commissioners (1931) 121, 132, docket 3400.
For a further discussion of this case, see ante, p. 556.
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life was threatened, and he was thrown overboard. As a result of this 
treatment his health was “permanently impaired”. The Govern
ment of the United States demanded a substantial indemnity for 
Campbell's injuries, and the case was settled by the payment of 
$10,000 by the Haitian Government.225

The mere allegation by the claimant that his injuries are continuous 
or will be permanent is, of course, insufficient evidence to establish 
such permanency. Presumptions of permanence of injuries are not 
generally made. Evidence which claimants ordinarily are expected 
to have within their possession or are able to procure should be 
required before damages are paid on account of alleged permanent 
injuries.

Albert Jackson Byington, an American national, received injuries, 
particularly to his spine, when he was thrown from the Lusitania.22* 
He claimed that his injuries produced permanent traumatic neuras
thenia resulting in impairment of memory, loss of initiative, loss of 
decision, and general impairment of mental faculties and that this 
condition incapacitated him from the efficient and successful direction 
and supervision of the numerous ventures in which he was interested. 
He asked $100,000 damages for personal injuries. Umpire Parker of 
the Mixed Claims Commission, United States and Germany, stated, 
with reference to these contentions, that: 227

It is clear from the record that the claimant suffered severe shock. The 
evidence of the extent and duration of these injuries is far from satisfactory. 
From the failure of the claimant himself to make any disclosure whatever with 
reference to his state of health in affidavits of a comparatively recent date, which 
he has filed in support of his claim, and from the failure of physicians in their 
affidavits bearing a comparatively recent date to make any reference to the 
claimant’s state of health subsequent to December, 1918, it may reasonably be 
inferred that his injuries have not proven of a permanent nature.

An award in the amount of $10,000 with interest was, nevertheless, 
allowed by the Umpire, on account of the personal injuries sustained.

And in the case of Jessie Taft Smith 228 Umpire Parker pointed out 
that “The record fails to establish any causal connection between the 
sinking of the Lusitania and the lamentable, almost total, mental 
collapse suffered by Mrs. Smith some nine months later.” The Com
mission ultimately awarded the claimant $2,500 because of her 
“distressing” experiences and because she “suffered from exposure 
and shock”, although the extent of her suffering had not been satis
factorily established.229

225 1895 For. Rel., pt. II, pp. 811-813; 1898 For. Rel. 397-398.
This case is also discussed at p. 569, ante.
228 Decisions and Opinions 448, docket 25.
227 Ibid. 448-449.
228 Ibid. 465, 473, docket 532.
229 Ibid.
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INDEMNIFICATION FOR PECUNIARY LOSSES

Medical
expenses

Where a state is responsible for the injury sustained by the claim
ant, reimbursement will be allowed the claimant for the medical, 
surgical, or hospital expenses he has incurred on account of that injury. 
In many cases, in fact, expenses of this nature have been the only 
items of damage allowed. This is particularly true where the validity 
of the claim is extremely doubtful or where the respondent state is not 
legally responsible and pays the indemnity as a matter of grace. In 
those cases it frequently appears that humanity dictates that the 
claimant shall be relieved at least of his medical and hospital expenses.

On June 5, 1927 two privates in the United States Marine Corps 
attached to the Marine Corps Expeditionary Brigade in Nicaragua, 
while in a state of intoxication, attacked two natives of Nicaragua, 
Juan Francisco Rivas and his wife, Martha Labern Rivas, a pregnant 
woman. The men involved in the assault were subsequently tried by 
a general court martial and sentenced to terms of imprisonment 

followed by dishonorable and bad-conduct discharges 
from the Marine Corps. It was necessary for Rivas 
and his wife to obtain medical treatment costing 

$32.50. Damage to their clothing was estimated at $6. The Depart
ment of State recommended that the sum of $38.50 be paid to them.230

During the Shanghai Mixed Court riots of December 18, 1905 
George Henley, an American citizen, and six other American citizens 
suffered injuries. Henley submitted a claim against China in the 
amount of 5,000 taels because of an “ attempt on [his] life and permanent 
injuries” and 63 taels for damage to clothing and for the doctor's 
bills,231 a total amount of 5,063 taels, or $3,782.06 U.S.232 The claimant 
sustained several cuts and bruises on his face and hands. The Ameri
can Consul General at Shanghai, Mr. Charles Denby, approved this 
claim in the amount of 63 taels ($47.06 U.S.)—for loss of and damage 
to clothing (13 taels) and for the doctor's bills (50 taels)—and dis
approved the claim for assault. The claim was subsequently settled 
by the Chinese Government in the amount approved.

The Mixed Claims Commission, United States and Germany, 
established under the agreement of August 10, 1922, allowed hospital 

and medical expenses whenever they were well proven. 
For example, William McMillan Adams, an American 
national, was allowed $990 for physicians, surgeons, 

nursing, and hospital expenses.233

Hospital
expenses

230 See H. Kept. 2329, 71st Cong., 3d sess.; S. Doc. 34, 72d Cong., 1st sess., 
p. 33; H. Doc. 288, 73d Cong., 2d sess.

The claim is unsettled at this time. See H. Doc. 117, 74th Cong., 1st sess., p. 8.
231 1908 For. Rel. 146-151,148, claim no. 7; ms. Department of State, numerical 

file no. 10388.
232 The tael was converted into United States currency at $0,747.
233 Ante, p. 559; Decisions and Opinions 570, 571, docket 637.
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On February 26, 1919 Henry William Bennett, a British subject and 
first officer of the British steamship British Admiral,234 assisted in the 
rescue of the surviving members of the U.S.S. Cherokee, a naval patrol 
boat, which foundered in a gale and heavy seas near the mouth 
of Delaware Bay. During the rescue Bennett was injured. He fur
nished clothing and other personal effects for the comfort of the surviv
ors. He submitted a claim to the United States for damages in the 
amount of £3,090 for the injury sustained by him, for other losses re
sulting from these injuries, for the value of wearing apparel furnished 
to survivors, and for the value of his watch, which was ruined by the 
salt water. The claimant alleged that he was thereafter incapacitated 
for work for a period of approximately two months.

The amount of $400 was paid by the Government of the United 
States on April 18, 1931 235 “as full reimbursement for losses” sus
tained by Bennett and “as an act of grace and without reference to 
the question of the legal liability of the United States”. The sum 
awarded included the following items:
(1) Clothing, shoes, and boots furnished to the rescued survivors........

(2) Clothing and watch worn by the claimant at the
time of the rescue, damaged or lost.................

(3) Estimate to cover cost of medical attendance...
Losses of per
sonal property

$65. 00

88. 50 
100. 00

Total. $253. 50

Where the claimant shows that he was prevented on account of 
his injuries from pursuing his usual occupation or regular employment, 
R . he will, as has been shown in many of the above cases,

usmess osses ordinarily be allowed indemnity for loss of earnings
or indemnity for the extent to which his earning capacity has been 
impaired. Where, however, the claimant cannot show that he 
would probably have been gainfully employed during the time that 
he was incapacitated, damages will be disallowed on this account. 
For example, Melvin Seymour, the American prisoner who was with 
Robert Imbrie in Persia at the time Imbrie was murdered, claimed 
damages in the amount of $6,025 on account of loss of earnings. It 
was pointed out, however, that inasmuch as he was a prisoner at the 
time of the criminal assault he was not in a position to ask reimburse
ment for loss of earnings.236

284 MS. Department of State, file no. 411.41 Bennett, H.W.
235 Act of February 24, 1931, 46 Stat. 1416, payment authorized; act of March 

4, 1931, ibid. 1552, 1583, deficiency appropriation for payment.
236 The case is discussed in greater detail at p. 567 ante. MS. Department of 

State, file no. 391.1113 Seymour, Melvin/44.
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On October 3, 1916 Henry Bor day ,237 a French citizen, was assaulted 
in his place of business at Port-au-Prince, Haiti, by two United 
States marines.

Borday, a barkeeper, was injured by blows and was wounded by 
two bayonet thrusts by the marines. He suffered scratches on his 
hands, a wound over the left eye described as a “black eye”, wounds 
on the right forearm, slight lacerations of the scalp, and was said to 
have several slight internal and external contusions of the upper 
body. These injuries were not considered dangerous or permanent.

The marines were brought before a court martial on December 22, 
1916 and were sentenced to hard labor for eighteen and fifteen 
months, respectively. Borday presented a claim for damages in the 
amount of $13,554.40, estimated by him as follows:
Doctors’ fees ........................................................................................ $3, 130. 00
Losses, Kola factory............................................................................ 2, 167. 40
Medicines.............................................................................................. 375. 00
Losses, cinema...................................................................................... 2, 400. 00
Losses, bar............................................................................................ 1, 482. 00
Compensation for moral and physical suffering................................ 4, 000. 00

Total.......................................................................................... $13,554.40

On April 27, 1917, the French Minister having interested himself in 
the case, Borday voluntarily reduced the amount of his claim to 
$5,000.238

A naval board of investigation which convened at the marine bar
racks at Port-au-Prince in June 1917 reported that: 239

The board finds as follows:—
1- That M. Borday was the victim of an unprovoked, unwarranted and illegal 

assault by certain Marines on the 3rd day of October 1916, in a cafe conducted 
by him in Port-au-Prince; and that this assault produced minor painful injuries 
of a superficial but non-permanent character.

2- That shortly after the injuries were sustained he was visited by two Naval 
surgeons who deposed that the injuries consisted of lacerations and contusions; 
that he was apparently exaggerating his condition to them at the time of their 
examination and that his condition was in no wise serious.

3- That he was treated by native physicians who testified that they considered 
him to have been very seriously injured, to such an extent, as to require frequent 
daily visits and at least one or more consultations, and that his condition was 
such as to cause them grave concern as to his recovery.

4- That the bills submitted by Drs. ... for treatment of M. Borday are ex
orbitant and were probably submitted in the belief that they would be paid by 
M. Borday should he recover in damages from the American Occupation the 
amount originally claimed by him. We do not believe that the number of visits 
were in any way necessitated by the injuries of the claimant.

237 Ibid. 411.51B64.
238 Ibid. 411.51B64, enclosures 13 and 31.
239 Ibid. 411.51B64,13.
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5- The item of the claim for medicines, to wit, $375.00, which would mean an 

expenditure of two dollars and a half daily for a period of five months, is so 
ridiculously excessive, even considering the high cost of drugs in Haiti, that the 
board can only consider this item, almost in its entirety, as false, and placed in 
the claim for the claimant’s own benefit.

6- The board finds that the claim for losses of receipts for the Kola factory is 
an unjust one for the following reasons:

That M. . . . and M. Borday were proprietors of said factory; that when 
M. Borday decided to make claim for damages against the Occupation for his 
injuries he transferred his interest to M. . . .; that no deed of sale of this trans
action was recorded, but appears to have been a mutual transaction between 
M. . . . and himself, for the purpose of making a . . . claim for losses which the 
evidence adduced by the testimony of M. . . . fails to bear out. It should be 
noted that M. . . . testified that he bought out M. Borday’s interests in the Kola 
factory, shortly after M. Borday’s injuries and that Borday received no profit 
therefrom after this transaction; that M. Borday on being questioned admitted 
that this was a fact.

7- The board finds that the item for loss on the Cinema machine as substantiated 
by the testimony of M. Borday is without merit.

8- The board finds from the testimony of Mrs. Borday that there could have 
been but little loss from the revenues of the bar during the time that M. Borday 
was confined to his home as the result of his injuries, as the bar was in operation 
during this period, either under her direction or that delegated by her to their 
hired help and finds this item for losses from the receipts of the bar to be greatly 
excessive.

9- The board finds that the claimant, M. Borday, was neither permanently 
nor dangerously injured but does find that he was painfully injured, and seriously 
enough injured, to prevent the carrying on of his daily tasks for a period of, at 
most, a month.

From the above findings the board is of the opinion that the claim of M. Borday 
is unjust in its excessiveness; that it was made in the hope that, having innocently 
received the injuries from an unprovoked and illegal assault by two Marines, he 
could claim said excessive amount and be reimbursed to that amount.

That his claim is just for damages due to the injuries he received, to the follow
ing extent:

Medical attention..............................................................................  $200. 00
Medicines............................................................................................ 25. 00
Business losses due to his absence.................................................... 100. 00
Shock, suffering and resulting nervous condition due to the unpro

voked assault............................................................................... 500.

Total......................................................................................... $825. 00

The case was brought to the attention of the Department of State 
by the French Embassy on March 7, 1918 and was subsequently dis
cussed with the Navy Department, which stated its willingness to 
recommend a payment of $1,000 in settlement of the claim. This 
offer was communicated to the French Embassy, and on May 22, 
1922 the Embassy replied that the sum offered was unsatisfactory 
and suggested that the case be submitted to arbitration. Principally 
on account of the cost of such procedure the Department of State 
declined to arbitrate the case and suggested, as an alternative pro
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cedure, that an informal examination and discussion of the case 
should be undertaken by the Minister of France at Port-au-Prince 
and the High Commissioner of the United States at the same place. 
This suggestion was adopted. After a lengthy discussion of the case 
the two officials, whose opinion was merely advisory,240 recommended 
to their respective Governments that the claim be settled by the 
payment of $1,000,241 plus simple interest at 6 percent from October 
3, 1916, the date of the injury, until payment.242

A claim was presented to the United States in 1922 by the Government 
of Belgium on behalf of Edouard Bolle, a Belgian national, for injuries 
that Bolle was alleged to have suffered on account of having been hit 
by a sidecar of a motorcycle driven by a member of the United States 
Army. The records of the War Department disclosed that the street 
in the Belgian village where the injury occurred was crowded; that 
the claimant had crossed the street in front of the motorcycle; and 
that after he was safely out of the way of the approaching motorcycle 
he stepped back to avoid an automobile and was struck by the side
car of the motorcycle, the driver being unable to avoid the accident.

The claim had been settled in November 1920, on the ground that the 
United States, under the circumstances, was only partially responsible 
for the claimants injuries. The damages, amounting to 7,125 francs 
($369.17 U. S.), which were allowed and paid, included 50 percent of
the following items: 243

Francs

(a) Loss of earnings for eleven months at 800 francs a month................... 8, 800
(b) Expenses incident to claimant's injury................................................. 450
(c) Earning capacity reduced because of injury; the principal required to

insure the victim's income of 800 francs a month, based on actuary 
tables of local insurance companies on the claimant's expectation 
of life at fifty-nine years of age......................................................... 6, 000

Total........................................................................................... 15,250
50 %........................................................................................... 7, 125

The amount of 7,125 francs was accepted by the claimant. In 
view of that settlement the War Department of the United States 
refused to consider a claim for the payment of any further indemnity.244

Umpire Thornton of the Commission established under the 1868 
convention by the United States and Mexico took into consideration 
the nature of the occupation of the claimant in estimating damages

24° Ibid. 411.51B64/13.
241 Ibid. 411.51B64/33.
242 See H. Kept. 2019, 71st Cong., 2d sess.; S. Doc. 34, 72d Cong., 1st sess., 

p. 14; H. Kept. 1710, 72d Cong., 1st sess.; H. Doc. 117, 74th Cong., 1st sess., 
p. 5. The claim remains unsettled, though recommendations have been made 
for its payment In the amount of $1,000 with interest.

243 MS. Department of State, file no. 411.55B63/1.
244 Ibid.
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for personal injuries. For example, in the case of Smith Bowen _ 
(United States v. Mexico),245 where the claimant’s house was invaded 
by troops and where the claimant, an American citizen, received 
personal injuries, Thornton stated that:
From the evidence of the witnesses for the defence, not denied by the claimant, 
it would appear that he was in poor circumstances and that the occupation which 
he followed was not very lucrative. The Umpire is therefore of opinion that the 
sum of two thousand Dollars will be an equitable compensation for the wounds 
which claimant received on the above occasion.

The Mixed Claims Commission, established pursuant to the agree
ment between the United States and Germany of August 10, 1922, 
held that the alleged business losses of the claimant in the case of 
Isaac Lehmann (United States v. Germany)246 were “too contingent, 
uncertain, speculative and remote” to be allowable. Lehmann, an 
American citizen, alleged that he was on his way to France to nego- 
“Uncertain” tiate a sale of a large quantity of cloth for military
losses uniforms to the French Government; that the injuries
which he sustained during the sinking of the Lusitania detained him in 
London; and that when he finally reached Paris the opportunity for 
negotiating the contract had passed.

Charles C. Hardwick, an American national, was on the Lusitania 
at the time of the sinking of that vessel and was subjected to exposure 
and great hardships which left him in a highly nervous condition. 
After the disaster he returned to the United States and was under the 
treatment of his physician for about six months; during that time he 
was unable to give attention to his business as an importer and manu
facturer of laces, novelties, and white goods. He claimed that his 
injuries undermined his health and impaired his business efficiency. 
The Mixed Claims Commission, United States and Germany, found, 
however, that this contention was not sustained. Edwin B. Parker, 
Umpire, stated: 247
While it is true that his business showed losses during the years 1917 and 1918, 
it is also true that it was unusually prosperous during the years 1920 and 1921. 
The losses are readily accounted for by the lack of demand for fine imported 
laces and novelties during the period of America’s participation in the War. 
The unusually large profits are readily accounted for by the abnormally active 
demand for such merchandise during the years 1919 and 1920.

Scott Turner, an American citizen, was seriously injured in the 
Lusitania disaster.248 He was a mining engineer by profession. He 
was on his way to England, thence to Norway, and thence to the

245 Docket 442; ms. Department of State.
246 Decisions and Opinions 509, docket 2217.
247 Hardwick died prior to the arbitration of the case. The claim was made 

by Charlotte A. Hardwick, individually and as Executrix of the Estate of Charles 
C. Hardwick, Deceased, and others. {Ibid. 535, 536, docket 2559.)

248 Ibid. 497, docket 1332. See also, antet p. 532.
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Island of Spitsbergen to develop and operate coal mines for a com
pany with which he had a contract for a small fixed annual salary, 
plus a bonus of 5 percent of the company’s net profits. After having 
been detained in England for some days following the disaster, he 
went on to Norway. He was unable, however, to continue his trip 
to Spitsbergen until in September, and when he arrived there his 
injuries prevented him from actively engaging in field operations. 
He was at length compelled to abandon his work, and he returned to 
the United States. In 1916 he agreed to serve as chief engineer with 
a company operating in South America. Here, too, he was to receive 
a small annual salary and a percentage of the net profits. The claim 
was made that, because of his impaired physical condition and reduced 
stamina, he was unable advantageously to conduct field operations 
and that as a consequence these operations were unsuccessful, to his 
great pecuniary loss.

The Mixed Claims Commission decided that the two contracts (to 
work in Spitsbergen and in South America)—
were highly speculative in their nature and the record does not afford any satis
factory basis for measuring the pecuniary loss sustained by claimant in these 
unsuccessful ventures. Neither is there any satisfactory evidence that the 
failure of these ventures is attributable to the injuries received by claimant in the 
sinking of the Lusitania. The scarcity of tonnage and the difficulty of trans
porting coal through the war-zone may well explain the failure to operate the 
coal mines to their normal capacity.249

DIVISION OF LUMP SUM

Two groups of claims against Peru for damages for personal injuries 
sustained by American citizens arose in 1853. The incidents out of 
which the claims had their origin took place within a month of each 
other at the Chincha Islands, off the coast of Peru.

The first of these incidents occurred in August 1853. On August 16 
of that year, four sailors belonging to the American ship Defiance, then 
loading at the Chincha Islands, were engaged in fishing when a pelican 
Chincha Island became entangled in the net and was killed by one of 
claims, 1853 the men. For this trivial offense for which there was
(U. S. v. Peru) a gne 0f a d0uar> the fishing boat was seized by order 
of Captain Mariategui, commandant of the port, or his officers. The 
four men were placed on board a pontoon, known as “the Hulk”, 
then anchored at the islands and used by the commandant as his 
office, and were confined in irons. Because the sailors did not return 
to their vessel, Captain McCerran (also spelled McCerren) of the

249 Decisions and Opinions 499.
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Defiance sent his first officer to “the Hulk” to inquire whether they 
had seen the fishing boat. He was informed that the boat had been 
seized and that the members of the crew were confined on board for 
killing a pelican. The officer inquired regarding the penalty for such 
an offense, and upon being told that the fine was a dollar, he offered 
to pay this amount, but his offer was refused. Thereafter, Captain 
McCerran went in person to “the Hulk” and requested that the 
sailors be released, and he offered to pay the fine. His request and 
offer were refused, and he was seized and sent to his ship. Captain 
McCerran consulted with the masters of other American vessels then 
in the port, and it was decided to send a deputation to the com
mandant of the port to request the release of the sailors and to inquire 
whether the men on their vessels were to be imprisoned in irons for 
such small offenses. On the seventeenth of August the deputation 
went on board “the Hulk”, unarmed and in a peaceful manner, and 
requested to see Captain Maridtegui. When Captain Maridtegui, 
who was then absent, came on board one of the shipmasters began to 
explain the purpose of their visit; the captain stated that there were 
too many of them and ordered his soldiers to load their muskets. 
The American captains began to leave “the Hulk” and when five or 
six of them had departed, the soldiers, under orders, charged upon 
them with fixed bayonets. In this attack nine citizens of the United 
States were wounded by bayonets, and others were injured by the 
butts of the muskets used in driving the Americans into the boats.

J. Randolph Clay, the American Minister, demanded that Captain 
Maridtegui be immediately removed from office; that he be brought 
to trial forthwith; and that full and ample indemnity be made by the 
Government of Peru for the injuries sustained by the American 
citizens.260

The second group of claims referred to above arose in September 
1853. These claims were settled first. The circumstances were as 
follows: On September 2 of that year, the American ship Defiance 
lifted anchor and fired a salute when she was about to leave the harbor, 
as had been done by a number of other vessels. Immediately, five 
boats armed with Peruvian soldiers appeared, and the Peruvian 
officer in charge, Captain Maridtegui, boarded the Defiance and de
manded that a fine of $25 for firing the gun should be paid. This sum 
was immediately paid by Captain McCerran of the Defiance. Captain 
McCerran apparently threatened to fire another gun and ordered 
Captain Maridtegui to leave the boat, whereupon the Peruvian officer 
ordered his men from the boats alongside. The men came on board 
armed with weapons. Captain McCerran was struck on the head 
“by a boarding axe”, which fractured his skull, and was otherwise 230

230 MS. Department of State, 10 Despatches, Peru, no. 158, August 25, 1853, 
and enclosures.

114297—36------ 39
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seriously wounded. He was taken captive by the Peruvians and was 
imprisoned on board “the Hulk” for twelve days, three of which were 
spent in irons upon the deck of the vessel. John D. Foster, a citizen 
of the United States, eighteen years of age, attached to the bark Lenox 
alongside, whose officer was visiting the Defiance, was struck by the 
butt of a musket by one of the Peruvian soldiers and was then shot 
in the thigh. The boy suffered greatly, and it was thought that the 
injury to the thigh would be permanent in its effect.

Captain Maridtegui was immediately removed from office, and 
this, the Peruvian Foreign Office urged, should atone for the insult to 
the American flag. An investigation was undertaken by the Peruvian 
Government. The Peruvian Minister of Foreign Affairs, Mr. Tirado, 
stated that “the Captain of the Defiance had pursued a course, during 
his stay at the Islands, marked with habitual disrespect towards the 
authorities and calculated to annoy and irritate the Commandant”.

The captain of the Defiance refused to take command of his ship 
until the Peruvian Government consented to indemnify the owners of 
the vessel for the delay and himself for the injuries he had received 
“at the hands of the Commandant of the Chinchas.” He at first 
stated that a fair compensation to the owners of the vessel would be 
$750 'per diem but later agreed that the American Minister should 
propose that $300 per diem be paid. For himself he claimed $25,000 
at first, later reducing the amount claimed to $15,000. The American 
Minister requested these amounts of the Peruvian Government on 
September 22, 1853, saying they were “very moderate”. The 
Peruvian Minister of Foreign Affairs took the position that the 
demand ought not to be satisfied until after the trial and conviction 
of Captain Maridtegui. He objected to the payment principally on 
the ground that the sums asked were too large. He stated, however, 
that if all the claims could be settled for ten or fifteen thousand dollars 
the President would consent to pay that amount, although he did not 
think Captain McCerran was entitled to much consideration.

The American Minister reported to Secretary of State Marcy on 
September 24, 1853, that: 251

With regard to Captain McCerren and his claim to be indemnified; it is clear 
that he was subjected to the greatest insult and outrage and the Peruvian Govern
ment should be made to pay heavily for the brutality of its officer; yet I cannot 
omit observing, that I have little doubt he acted very imprudently and treated the 
Peruvian officers with contempt on several occasions, and such I find is the opinion 
of most of his fellow countrymen. We all agree, nevertheless that the high
handed outrages, committed at the Chincha Islands, should be visited severely 
upon the perpetrator of them and upon this Government.

Secretary of State Marcy explained in a note of February 28, 1854 
to the Peruvian Charge d'Affaires, Juan Y. de Osma, that:

251 Ibid. no. 163.
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Captain McCerren was set upon by Peruvian soldiers, and . . . “beaten,
bound, and thus conveyed to the pontoon/’—a Peruvian guard-ship, or Hulk. 
On arriving there, as was proved on the investigation, he was dragged on deck by 
a negro, thrown down, dragged by the heels, manacled, and in this condition 
remained, the blood pouring from his head from severe wounds previously in
flicted. He repeatedly entreated that the cords on his arms, which caused him 
great pain, might be slackened, but was bidden to be quiet or he should be gagged. 
Finally, he fainted from loss of blood. No American boat being permitted to 
draw nigh the Hulk, Captain Fox of the British Barque “Candace”, after some 
difficulty, was suffered to come on board, and, having twice begged permission to 
approach Captain McCerren, who was still lying on the deck bound with cords 
and weltering in his blood, in order to render him the aid of common humanity, 
he was twice peremptorily forbidden, “although an hour and a half, had elapsed 
since Captain McCerren was wounded”. In course of the ensuing night, Captain 
McCerren was roused from his fainting fit by an examination of his person and 
wounds and the unbinding of his hands, but was then subject to repeated insults 
from the officers of the Hulk, until the Surgeon interfered to stop them. For 
three days he was thus left on the Hulk’s deck, “shackled with heavy irons, which 
subjected him to torture, and exposed to all inclemencies of the weather.” It was 
not until the night of the third day that he was permitted to receive a mattrass 
from his own ship, nor was he until the next morning suffered to be taken below; 
and this was granted at the urgent intercession of Dr. Miller, who had been sent 
by the American Minister, Mr. Clay, to investigate the affair and who found him 
in irons, as described. On examination of his wounds by Dr. Miller, he found the 
skull was fractured, and, from that wound and several others, “his life”, as the 
doctor testified, was in a [“] critical condition”. For several days Captain 
McCerren was delirious and unconscious, and endured extreme pain from the 
numerous wounds on his body and the bruises on his limbs, and from dangerous 
inflamation arising from a severe wound received on the 17th. of August from a 
Peruvian bayonet on board the Hulk. For twelve days he was thus detained on 
the Hulk, and then having been conducted on a French vessel, in charge of a 
Peruvian officer, to Callao, was not finally restored to his liberty until the 16th. 
of September, being fourteen days after his arrest.

The above facts are clearly proved by the testimony of competent and credible 
witnesses, and not contradicted or essentially modified by the statement of any 
others. Such was the treatment received by Captain McCerren at the hands of 
Peruvian officers.252 253

While questioning the demand for an indemnity of $15,000 for the 
injuries to Captain McCerran, the Peruvian Charge d’Affaires stated 
that: 263

With regard to the sailor Foster, accidentally wounded on board the “De
fiance” on the 2d of September, the undersigned is of opinion that, inasmuch as 
said sailor took no part in the occurrences, and although it is not proved whence 
the balls which wounded him proceeded, he is entitled to pecuniary indemnity, 
and he owns that the amount claimed is moderate, and even entirely dispro
portionate, if compared with the demand for Captain McCerran, who has suffered 
less, and for his own faults.

On March 30, 1854 the Peruvian Charge transmitted a draft to 
Secretary of State Marcy for $20,000, the amount of. indemnity

252 Ibid. 1 Notes to Peru, 98, 105-107.
253 Charge d’Affaires de Osma to Secretary of State Marcy, February 17, 1854, 

ibid. 1 Notes, Peru. Foster claimed, $5,000.
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claimed on behalf of Captain McCerran ($15,000) and on behalf of the 
boy, John D. Foster ($5,000).254 Thereafter, on April 11,1854, a draft 
for $7,000 was transmitted to the Department of State by the Charge 
for the damages sustained by W. R. Jones and H. W. Johnson, the 
American owners of the ship Defiance.255 A total amount of $27,000 
was thus paid by the Peruvian Government for the injuries arising, 
in the main, from the incidents of September 2, 1853.

However, the claims arising out of the incidents of August 16 and 
17, 1853 remained unsettled. Early in 1854 when the request for 
the payment of $27,000 for the injuries arising out of the second 
incident was being presented, Secretary of State Marcy stated in a 
note of February 6, 1854 to the Peruvian Charge that: 256

It is considered, however, that the several shipmasters who accompanied 
Captain McCerran on board the Peruvian hulk on the 17th. of August and who 
were driven thence by military force with charged bayonets, will be entitled to 
indemnification for the personal injuries which they received. The amount 
justly due to them individually, cannot at this juncture be ascertained, but it 
is presumed that the two governments will experience no difficulty in agreeing 
thereupon when all the information necessary to a correct decision shall have 
been received.

On May 31, 1855 Secretary of State Marcy instructed Minister 
Clay that: 257

The principles which guided you in your propositions to the Peruvian Minister 
of Foreign Relations for the settlement of Captain McCerrens’ and the boy 
Foster’s claims, will, in the main, serve for a standard in presenting the claims 
herewith submitted to you. . . .

Nothing, perhaps is more difficult than the measure of pecuniary compensation 
for personal injuries. As a general rule it is doubtless safe, to make such an esti
mate as would probably be awarded by a jury before the Courts of our own 
country. And yet we see almost daily instances of extraordinary diversity in 
awards made by different juries for injuries of an equal or similar character. 
Prospective losses certainly cannot be regarded with much favor in making up 
an award for damages; but when a man in the enjoyment of health and strength, 
and in the practise of a respectable and lucrative profession, is incapacitated for 
its duties, either by the destruction or injury of any organ, or by a general debility 
of his physical system in consequence of violence to his person, there is no doubt 
but that the damages should be of the gravest character.

Extraordinary expenses actually incurred, which would have been avoided 
but for the violence complained of, are doubtless, legitimate items for remunera
tion.

254 Charge d’Affaires de Osma to Secretary of State Marcy, March 30, 1854, 
ms. Department of State; Secretary of State Marcy to Charge d’Affaires de 
Osma, April 7, 1854, ibid. 1 Notes to Peru, 115.

255 Secretary of State Marcy to Charg6 d’Affaires de Osma, April 11, 1854, 
ibid. 118.

258 Ibid. 121, 123.
257 Ibid. 15 Instructions, Peru, pp. 162, 163 et seq., no. 31.
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It appears quite unnecessary to pursue the examination of the remainder of 

these claims; inasmuch as they are mostly, if not wholly those of individuals who 
probably suffered indignity and personal injuries, the effects of which, though 
painful at the time, were but temporary, and affecting only for a brief period, 
the comfort or health of the sufferers. I would by no means intimate that they 
are not entitled to consideration, but no disposition is entertained to gratify the 
anticipations which they appear to have indulged in regard to compensation; as 
their estimates appear to have been made rather upon the supposed apprehen
sions or generosity of the Government of Peru, than upon the injuries actually 
received.

On July 25, 1855 Minister Clay reported to Secretary of State 
Marcy,268 with reference to the claims of the American shipmasters, 
that:

. . . the claims put in by the Captains, for the injuries they received on board 
of the hulk at the Chincha Islands, appear to me to be, with few exceptions, very 
exorbitant. The outrage was atrocious certainly, but unless it be thought 
proper to demand heavy damages for the insult offered them, the injuries to their 
persons were not so severe, in general, as appears to have been represented to the 
Department, for few of them were incapacitated from attending to their business 
as usual within a few days after the occurrence.

On August 25 following, Minister Clay stated in a further despatch 
to Secretary of State Marcy 259 that:

In examining into these claims with a view of estimating the compensation 
or damages to which each claimant is justly entitled, it is necessary to decide 
whether such compensation is to be demanded for actual personal injury suffered 
or for outrage and insult to their feelings as men.

The compensation or damages, for wounds or other injuries to the person, 
may be estimated according to the extent to which a claimant has been incapaci
tated by them, from pursuing his usual avocations; but even after ascertaining 
his average earnings during a given number of years or months, there is no rule 
or principle by which the measure of damages to be accorded to him can be satis
factorily ascertained. Besides, in considering claims brought forward by an 
individual against a Government, the estimate made by the aggrieved party, 
or his friends, should be received with great caution, for it is matter of notoriety, 
that in a great majority of cases, the claimants demand double and even quad
ruple the sum they are fairly entitled to; under the supposition that the Govern
ment will always make some deduction from the amount claimed, and margin 
is usually given for an ample one. In illustration of this, I need only refer the 
Department to the claim of S. F. Tracy as originally presented and that of 
G. Benson against Peru.

If “the measure of pecuniary compensation for personal injuries” be difficult, 
that for insult and outrage to the feelings or sensibilities is still more so. Men 
differ so much from one another in constitution, education and habits, that it 
is impossible to form an idea of the comparative effect which would be produced 
by an insult upon their feelings individually. What one would deem a grave 
offense, another might view as a matter of little or no importance.

It is consequently impossible to establish any rule to indemnify persons for 
insults suffered by them. * 258

258 Ibid. 11 Despatches, Peru, no. 268.
258 Ibid. no. 271.
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The probable damages that would be awarded by a jury in our own country, 
for personal injuries inflicted, might serve as a guide to estimate the compensation 
to be demanded from the Peruvian Government, if an approximate calculation 
could be made of the losses suffered, by each of the Captains individually, in 
time, occupation, health, et cetera. But that appears to me, also, to be impos
sible, because it would be difficult to find any parallel case on record, and because 
the verdict of a jury is often swayed by the arguments of counsel and the action 
produced on their feelings by the facts of the case. Upon a review of the awards 
made by juries in different cases, we should be probably surprised alternately, 
at the excessive and the inconsiderable sums given by them as damages. As 
there is no rule by which the damages to be claimed in the cases under consid
eration can be estimated, the only plan, as it appears to me, that can be adopted, 
is to examine each case separately and then, either to classify the claimants, so 
as to form a scale or proportion of compensation to be awarded to them, or that 
a certain amount should be demanded by the Government from Peru, as an 
indemnification for the outrages; to be distributed among the claimants as the 
Department may decide.

The outrage committed upon the American Shipmasters at the Chincha 
Islands on the 17th. August 1853, was undoubtedly wanton and unprovoked 
and nothing can excuse the conduct of Captain Maridtegui on that occasion.

There are one or two facts connected with the affair, which, although they 
may not extenuate his guilt, should nevertheless not be lost sight of in examining 
the question of compensation. It will be recollected that on the preceding night, 
Captain McCerren went to the hulk to claim the men belonging to the ship “De
fiance”, who had been arrested and put in irons for killing a pelican. He was 
right in claiming his men, but he should have avoided using violent language 
when their delivery was refused. Moreover, when, at the meeting held by the 
Shipmasters the next day, it was resolved that a representation should be made 
to the Commandant; it would have been more prudent for them to have sent 
three or four of their number than for the whole twenty or twenty five to have 
gone on board of the hulk.

Deputations to express the opinion of the public to the authorities are very un
common in Peru and Captain Maridtegui has always asserted that he thought the 
Captains had gone on board with the intention of overawing him. This he 
might very well have believed, and I told the deputation, sent to me from the 
Chinchas, at the time, that I thought they ought to have named a committee of 
three or four to have waited on the Commandant.

I mention this as merely incidental and as the only way to account for the 
conduct of the Commandant on the occasion.

After reviewing the separate claims, Minister Clay continued:260
After examining all the declarations made in the cases mentioned above and 

the evidence sent to the Department in support of the claims under consideration, 
I find it impossible to determine the compensation that should be awarded to the 
claimants individually.

Some of the Shipmasters no doubt suffered, more or less, for a short time and 
Captains Hallett, Chase and Bearse probably suffer still, from the injuries they 
received at the hands of the soldiers, on the 17th. of August 1853; but I do not 
think that any of their wounds or bruises were nearly so severe, as those inflicted 
on Captain McCerren. If therefore the indemnification paid to the Captain of 
the “Defiance” is to serve as a guide, in claiming dompensation from the Peru
vian Government for the other sufferers, it appears to me that the sum of thirty

260 Ibid.



five or forty thousand dollars, distributed among them under the direction of 
the Department of State, should satisfy all their demands.

I feel assured, from the conversations I have had with some otf the Captains 
interested, that they expect to receive a greater sum; but I have named an amount 
which is, in my opinion, just and await your further instructions upon the subject. 
I do so because the present Government of Peru disavows, as far as it can, the 
acts of the preceding administration and will consequently decline giving any 
Compensation for the outrages at the Chincha Islands, unless a formal and per
emptory demand be made upon it, to that effect, in the name of the United States.

Secretary of State Marcy instructed Minister Clay on December 12, 
1855 to inform the Government of Peru that the Government of the 
United States would accept $40,000 in settlement of the claims. He 
stated that the claimants had been consulted and that while they ap
parently had expected more—in some instances the claimants ex
pected nearly $40,000 individually—nevertheless, the Minister was 
authorized to make a speedy adjustment of the claims upon the terms 
indicated.261

An agreement was at length reached on April 7, 1857 by Minister 
Clay and the Peruvian Minister of Foreign Affairs, Manuel O. de 
Zeballos, for the settlement of these claims in the amount of $40,000, 
to be paid by four bills of exchange for $10,000 each, payable at sight 
at three, six, nine, and twelve months, respectively.262

On May 14, 1858 Dr. James S. Mackie, then in the Department of 
State, was instructed by Assistant Secretary of State Appleton to 
examine “the cases of the masters of vessels injured at the Chincha 
Islands for which Peru has stipulated to pay $40,000, and . . . report 
as to the share of that sum which each of the parties should receive, 
according to the nature and the proof of the injuries.” 263

The points involved in Mackie’s decisions are highly interesting 
both from the standpoint of the measurement of damages in personal- 
injury cases and from the standpoint of the division of a lump sum 
paid in settlement of a group of claims. That these papers have not 
been published before is perhaps explainable in part by the lack of 
interest that has almost uniformly been taken in the scattered docu
ments on the subject of damages in international cases.

On August 9, 1858 Mackie made his report to Secretary of State 
Cass. The report, as subsequently approved by the Acting Secretary 
of State, was as follows:264

I have the honor to report to you that, in compliance with the instruction 
addressed to me on the 14th May, last,—“to examine into the cases of the masters 
of vessels injured at the Chincha islands for which Peru has stipulated to pay

261 Ibid. 15 Instructions, Peru, 180, no. 40.
262 Minister Clay to Secretary of State Cass, April 11, 1857, ibid. 13 Despatches, 

Peru, no. 358; Secretary of State Cass to Minister Clay, May 18, 1857, ibid. 15 
Instructions, Peru, 205, no. 61.

263 Ibid. Claims on Peru, Chincha Island Outrages, August 17, 1853, Report 
of J. S. Mackie, August 9, 1858.

264 Ibid.
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$40,000, and to report as to the share of that sum which each of the parties should 
receive according to the nature and the proof of the in juries,”—I have completed 
the investigation thus devolved upon me, and beg to submit, herewith the con
clusions at which I have arrived.

That the subject may be viewed in a connected shape, a brief sketch of the 
origin of these claims is deemed appropriate.

In August, 1853, when the Chincha islands—off the coast of Peru, and depen
dencies of that Republic—were resorted to by a large number of American vessels 
engaged in the guano trade, it happened that four of the seamen of a ship were 
arrested, taken on board the guard-ship kept on the station, and put in irons. 
Their Captain, McCerran, repaired to the guard ship and endeavored to procure 
their release, but was unsuccessful; in fact, he was himself seized by the guard and 
sent to his own ship.

The American Ship-masters then determined to go, en masse, to the guard-ship, 
and remonstrate with the officer on duty against the further detention of the men. 
What occurred on that occasion is thus officially set forth in a report made to our 
Minister at Lima, Mr. J. Randolph Clay, signed by a committee of three, and by 
thirty-four shipmasters:—

“On the following day [17th August] the American ship-masters called 
quietly upon the Commandant and ... an interview was requested in 
reference to the treatment of American seamen at the Chincha islands; at the 
same time giving him to understand that the discussion should be conducted 
in a gentlemanly and quiet manner; instead of which he ordered his soldiers 
under arms, and without any intimation, with fixed bayonets drove the 
shipmasters over the side, and while they were retreating to their boats, 
were crowded into the narrow gangway, and there bayonetted and beat with 
muskets, inflicting wounds upon several of them, some of which were very 
serious, viz:— Captains Bearse, Hallett, McCerran . s . [“ Captain Mc- 
Cerran’s claim was settled by itself.”], Graves, Burnham, Ellery, Stump, Pen- 
hallow, and others; the order being given to the soldiers to murder them.”

Mr. Clay at once demanded redress and indemnification, but altho’ his efforts 
were persistent and earnest, his negotiations being frequently broken off on the 
very eve of an adjustment by revolutionary movements or Cabinet changes—it 
was not until the spring of 1857 that Peru agreed to pay forty-thousand dollars 
as gross indemnity to the sufferers at the Chinchas—the Government of the 
United States being charged with the ultimate distribution thereof. The pay
ment was made in quarterly instalments, the last of which was received on the 
24th May last.

Much embarrassment has been encountered in discovering positively the names 
of those shipmasters who were expelled from the hulk, and quite as much in 
ascertaining the nature and extent and duration of the injuries sustained.

The following table will show at a glance, first, the names of all the shipmasters 
who allege that they were forced over the hulk’s side, or who are represented by 
others to have been of the number—this list is made up indiscriminately from all 
the testimony and documents before me; the second column indicates by asterisks 
those of the shipmasters who are mentioned as injured in the official report to 
Mr. Clay by the Captains themselves; the third column shows the names of 
the injured reported by Dr. Miller, an American physician sent from Lima by 
Mr. Clay to examine and assist the wounded; and the remaining columns are 
taken from the depositions of the shipmasters, respectively, whose names they 
bear.
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1. Bearse, 0. B.......... * * ♦injured ♦wounded ♦wounded *

2. Beatty, Edmd........ *

3. Burnham, E.......... * * * ♦wounded ♦wounded *

4. Chase, C. H............ * ♦injured ♦wounded *

5. Chase, Enoch........ * ♦wounded *

6. Dillingham, C. S... * *

7. Ellery, Chris.......... * * * ♦wounded ♦wounded
8. Fabens, S. C.......... * * * ♦wounded
9. Foster John........... * * *

10. Graves, H. W............ * * ♦injured ♦wounded *

11. Hallet, A. S........... * * * ♦wounded * *

12. Hooper, G. W............ * * *

13. Lawrence, J. W.... * *

14. Macoduck, SamL . *
15. Merryman, J. C... ♦wounded *
16. Morrison, J. C........
17. Penhallow, P. W... * * ♦injured ♦wounded ♦wounded *
18. Perkins, Wm. P.. .
19. Scott, George........ * * *
20. Skinner, T. B........ *
21. Smith, Martin........
22. Stall, F. A.............
23. Stump, R............... * * * * *
24. Whitman, I............ * * *

Supplementary. A. C. Ruggles and D. W. Miller.
A. For Shipmasters’ list of wounded—see

Mr. Clay’s No. 158.
B. For Dr. Miller’s report—see Mr. Clay’s

Nos. 163 & 165.

In estimating the relative credibility of the foregoing lists, it is not perceived 
that there is any reason for ascribing to any one superior accuracy. The testi
mony filed as to the personal character of most of the claimants shows them 
to be men of great respectability and worth. Their employers, their neighbors, 
professional gentlemen, and prominent officials both of the State and Federal 
Governments attest their good character. Besides, the communications of 
many of them appear to contain intrinsic evidence of the merit and integrity 
of the writers. They are generally modest, deferential and manly, to a degree 
not always seen in communications of a similar character addressed to the 
Department.

In measuring the ratio of indemnity to be awarded to the several claimants, 
the first question which arises is—Shall the awards be made only to the injured, 
and shall no indemnity be paid to those who suffered personal indignities and 
violence but without external marks of injury? I conceive that it would be 
unjust to exclude the latter class from a participation in the fund. The following 

114297—36-------40
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considerations have induced this conclusion:—Some of the former class, indeed, 
were wounded but so slightly that no serious interruption to their business or 
health was experienced, and yet I am not at liberty to set them aside; for where 
is the line of distinction between a slight and a serious injury? It is purely 
relative and circumstantial.

On the other hand, some of the party had their clothes torn to pieces, escaping 
wholly from wounds and bruises, and yet they probably incurred greater expense 
and discomfort by the attack than some who were wounded. Besides; Mr. Clay 
in his negotiations with the Peruvian Government took the ground that the 
indignity as well as the injury required atonement, and the Department, in its 
correspondence with all the claimants, has held out the expectation that some 
redress would be afforded to every person who was a subject of the outrage at 
the Chincha islands. These, and other similar considerations constrain me to 
award some share of the fund to all whom I believe to have been on the hulk, at 
the time of the attack.

Having settled this point, it next occurs to enquire respecting the measure 
of damages to be awarded to the several claimants. Here there are much more 
serious difficulties to be encountered than in determining the preceding question. 
What is the standard of damages for personal injuries? There is none. The 
verdicts of juries and the decisions of tribunals in our country daily manifest 
the fact, that the value of life and limb, of vigorous health and profitable employ
ment, is estimated in most disproportionate equivalents by different men under 
different influences.

It is impossible to lay down any rule by which to measure the proper indemnity 
for insult or indignity.

To approximate then an equitable distribution of the fund upon the general 
basis indicated, I begin by separating from the list those ship-masters who were 
ejected by the soldiers from the deck of the guard-ship, but without suffering 
visibly in their persons from external violence, and to them is apportioned a 
uniform sum, amounting to a substantial recognition of their claims, but not 
sufficient to reduce too considerably the bulk of the fund which should be reserved 
for those who are incapacitated for physical exertion; this award is five hundred 
dollars per capita, and is given to Captains E. Chase, Foster, Hooper, Lawrence, 
MacoducK, Merryman, Scott, Skinner, and Whitman.

Next; to those who were wounded by the violence with which they were forced 
over the side of the hulk, but whose wounds were comparatively slight in extent 
or transitory in effect, it seems equitable to apportion a larger sum, which I have 
limited to one thousand dollars per capita, and which is awarded to Captains 
Beatty, Burnham, Ellery, Fabens, Graves, and Stump.

There remain those ship-masters who were compelled, for a considerable period 
to remain at home in consequence of their wounds; or who are afflicted with chronic 
maladies resulting therefrom; and those whose injuries are to all present appear
ances permanent, and who are debarred thereby from prosecuting their legitimate 
calling. Their cases have been considered as especially deserving of the amplest 
indemnification consistent with a just acknowledgment of the wrongs of all. 
Some of them have been stricken down from the enjoyment of robust health and 
the pursuit of a lucrative and honorable profession, to a condition of compara
tive helplessness, of weary valetudinarianism, and of bitter and mortifying 
dependence. Their representations are sustained by the amplest and most 
respectable testimony, and I humbly conceive that, in awarding to three of the 
sufferers somewhat more than a moiety of the whole fund, I am only giving effect 
to those principles of humanity and equity which should be the basis of an ap
portionment of this nature, and which will commend themselves to the apprecia
tion of every disinterested judgment. If our Minister at Lima—who may almost
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be said to have been an eye-witness of the events,—who, at least, was visited by 
many of the shipmasters after the affair,—who sent an intelligent agent to the 
spot to investigate it,—and to whom has been submitted most of the testimony 
presented to the Department by the claimants; if Mr. Clay with all these facili
ties for forming an intelligent opinion as to the merits of each case, has written to 
the Secretary of State (25 August 1855) in these words:—“After examining all 
the declarations made in the cases mentioned above, and the evidence sent to the 
Department in support of the claims under consideration, I find it impossible 
to determine the compensation that should be awarded to the claimants indi
vidually ”—I may be pardoned for confessing that I proceed to announce the result 
of my investigations under a deep sense of the delicacy and responsibility of the 
task assigned me.

Before doing so, it is proper to mention that immediately upon receiving the 
appointment to this duty—14th May—public notice was given in the Union News
paper of the fact that the distribution would be made in about sixty days, and 
parties interested were requested to forward any additional statements they 
desired to make. Besides this I have prepared official letters to such of the 
claimants as I could discover, propounding such enquiries as a somewhat careful 
examination of their several cases from day to day, dictated. These letters are 
all of official record. To some no reply has been received.

Proceeding alphabetically, for convenience of reference, the first claim to be 
considered is that of

No. 1.
Captain Orin B. Bearse—of Ship “Berlin”—

Residence, Hyannis, Mass.
Captain Bearse is mentioned in all the lists. On 24th September, 1853, a few 

days after receiving the injuries from the attack of the soldiers, Captain Bearse 
made a declaration before the U. S. V. Consul at Callao—wherein after describ
ing the attack he says “Many of us were wounded by bayonet thrusts and blows 
given by the butt end of muskets, among whom was Declarant who received a 
bayonet wound in the thigh about one and a half inch deep.”

Dr. Miller’s official report described Captain Bearse’s injuries in the same 
manner.

After returning to the U. S. in Feby. 1854, Capt. B. addressed a memorial 
to the President, which was sworn to, and in which describing his personal injuries 
he says “I was struck several blows over the shoulders with the butt of a musket 
and received a severe bayonet wound in the left thigh from the effects of which I 
have not recovered.”

However severe the thigh wound may have been it seems to have been soon 
after healed for no subsequent complaint in regard to that wound is made. But 
in August 1854 Captain Bearse complained that he would probably be never again 
able to command a ship. From the beating he received “about his head and face 
with the muskets, he was deprived of his sight and incapacitated from the charge 
of his ship on her homeward voyage.” He placed himself under the care of the 
physicians of his town, and of the surgeon of the Massachusetts Eye Infirmary. 
Dr. Edward Reynolds, Surgeon of that Institution certifies (15 Augt. ’54) that his 
eyes “are in an amaurotic condition by which he is unfitted for the performance 
of his duties of a shipmaster.” He believes the cause to be the “heavy blows 
about the head received by him from the muskets” etc.

Zenas D. Bassett, a Senator of Massachusetts, certifies (2 Feb. ’58) to his long 
acquaintance with Captain Bearse as a neighbor, and an employe. As supercargo 
and master, Capt. B. “performed the duties of his position with ability and to



612 CHAPTER III

the entire approval of his owners;” since his return from the Chinchas in 1854 
has been in constant intercourse with him, but, notwithstanding the ‘‘advice 
of the most distinguished oculists in Mass, his vision has not improved, and he is 
on that account prevented from pursuing his occupation.”

Dr. Reynolds, Surgeon of the Mass. Eye Infirmary, certifies (1st Feb. ’58) 
that Capt. Bearse “is so blind that he is unable to pursue any occupation requir
ing accurate use of the eyes.”

In June, B. F. Hallett, Esq. late U. S. Dist. Atty., Boston, called on me as the 
friend of Capt. Bearse. From my minute of his statements I take the following 
extracts—

“Mr. Hallet knows him long and intimately. Previous to his injuries at 
the Chinchas he was a hale, vigorous hearty man, in command of an A-l Clip
per Ship; since his return has been wholly incapacitated for duty; once Capt. 
Bearse had been at his house, and in departing rode his horse against the 
side of a house or stable, thinking it the road. Is about 40 years old.”

Received (11th June) from Mr. Hallet testimony from the selectmen of Barn
stable that Capt. B. was making $2,500 pr. annum as shipmaster; since his 
injuries has not earned one dollar, and has no means of employment to support 
his family.

Surgeon Shove of the Marine Hospital, Hyannis, testifies that the Capt’s. 
complaint is unchanged since 1854; is unfit for active business, especially as ship
master, as any active exercise of the brain increases the malady.

The Collector of Customs at Barnstable, S. B. Phinney says (15th June 1858) 
that Capt. B. is an invalid, poor, with a family to support, and nothing but the 
charities of friends to depend on; he is unfitted for business.

Geo. Marston, Esq. Judge of Probate Court, Barnstable Co. Mass., certifies 
to the same facts.

Here is a man in the prime and vigor of life, cut off not merely from many of 
its enjoyments, but from the pursuit of a lucrative business in which a fortune 
might have been realized. His character commands the respect of all who know 
him. I cannot go behind the respectable medical certificates that his blindness 
is the result of the beating or blows he received at the islands, and ascribe it to 
any other cause. Indeed no other suggests itself. He did not, it is true, mention 
those blows, in his declaration before the Vice Consul; but the seriousness of the 
bayonet wound in his thigh may account for that omission. I am not aware, 
indeed, that amaurosis is usually mentioned in the books as occasioned by blows 
on the head, or similar external violence, but there may be an intimate connection 
between the amaurotic condition and the blows he received without necessarily 
placing this connection in the relation of cause and effect.

Taking the facts and testimony into consideration I regard this* as the most 
serious of all the cases and I propose to award to

Captain Orin B. Bearse the sum of ten thousand dollars. ($10,000)
Approved, 28 August 1858

John Appleton

Acting Secretary.
No. 2.

Captain Edmund Beatty, of ship “John Baring”—
(Deceased) Former residence New York City.

Captain Beatty is mentioned only in Ellery’s list. It does not appear that he 
made a declaration of his injuries before any officer of the U. S. in Peru.

On 4th Feby. 1854 he addressed a memorial to the Department of State in 
which he thus describes his injuries:—
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“The Lieutenant pierced my elbow with his sword, and three bayonets 

penetrated my left side inflicting wounds which caused considerable loss of 
blood, and from which wounds I suffered for a long period afterwards.”

Captams Ellery, Fabens, and Penhallow state that they “saw his wounds” 
but do not allege that they were serious.

On the 14fch July 1854 Captain Beatty claimed five thousand dollars for his 
injuries.

He is now dead—leaving no family of his own, his brother of Clinton, Oneida 
County New York, being his nearest kin.

I cannot believe that Captain Beatty’s wounds were serious—if they had been 
more than flesh scratches, doubtless Dr. Miller would have seen them; at least 
some of the other Captains would have noticed the fact in a more particular 
manner than they have done. Two weeks after the injury was sustained, as it 
appears from other evidence, Capt. B. was in a boat visiting other vessels at the 
anchorage. It is not claimed that the wounds were more than temporary.

The award to the legal representatives of
Captain Edmund Beatty, is one thousand dollars.
Approved August 28, 1858

John Appleton,

Acting Secretary
No. 3.

Captain Enoch Burnham of ship “Juniata”.
Residence Baltimore.

Captain Burnham is named in every list as one of the sufferers—see p. 5— 
It does not appear that he made any declaration before the Vice Consul at Callao. 
He visited Mr. Clay after the affair, and Mr. C. did not think him seriously 
injured. On arriving in the U. S. in February 1854, he addressed a sworn memo
rial to the Secretary of State in which he said—

“I received a wound in the hand of so serious a character as to deprive 
me of the free use of my hand for life.”

James Cheston & Son of Baltimore, prominent merchants of that city, testify 
(27 February 1854) that Capt. B. is “one of the oldest and most respectable 
masters” out of that port.

In reply to a letter addressed to him on the 10th June, he transmitted a sworn 
statement in which he describes his original injury and present condition as 
follows:—

“In endeavoring to save himself from the assault made by the marines of 
the guardship, he fell over the side or gunwale down the ladder head foremost, 
striking against an iron stancheon at the bottom thereof injuring his right 
shoulder and badly skinning and bruising the back of his right hand so much 
so that it was three or four weeks before he could use his right arm without 
difficulty, and feeling the hurt for some months afterwards ** and 
although he considered himself quite badly hurt, yet it did not prevent him 
from being about to attend to his duties as a shipmaster, otherwise he could 
not have attended to any business requiring seamen’s duty without fear of 
aggravating his injuries for at least three or four months. ** His present 
condition he believes to be tolerably healthy, altho’ he was some three 
months ago obliged to leave his ship on account of ill health, but not origi
nating as he supposes from the above named injuries.”
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I do not perceive that Captain Burnham’s wounds were sufficiently aggravated 
to warrant an award to him for disqualification or permanent injury: I therefore 
award to Captain Enoch Burnham one thousand dollars.

Approved 28 August 1858
John Appleton

Acting Secretary.
No. 4.

Captain Charles H. Chase ship “Danube.”
Residence, Portsmouth, N. H.

Capt. Chase is not mentioned in the shipmasters’ list of the wounded, but is 
named in Dr. Miller’s report, and in three others of the lists. Made no deposition 
before Consul. Dr. Miller says he received a blow from the butt of a musket 
which, in consequence of former disease of the bowels was attended with serious 
results.

In February 1854 Capt. Chase addressed a sworn memorial to the Secretary 
of State in which he describes his injury in these words:—

“ I was struck with the butt of a musket in the stomach and knocked 
breathless against the Capstan, and was so bruised that I have since suffered 
from the severity of the treatment I received at that time.”

In July 1854 he wrote to the Secretary that the blow “produced serious injury, 
rendering his life precarious, and incapacitating him from following his legitimate 
and lucrative calling”. He claimed thirty thousand dollars damages.

Dr. Augustus A. Gould of Boston, certified that in June 1854 he made a pro
fessional examination of Capt. Chase, to learn whether he was in condition to 
enable him to undertake a voyage. Dr. Gould says:—

“I found him liable to sudden and unexpected attacks of mental and 
bodily imbecility or prostration, requiring prompt assistance for relief. I 
did not hesitate to advise him that it would be injudicious for him to go to 
sea under such circumstances, and that he should remain at home for at least 
a year free from weighty responsibilities and under a prescribed system of 
diet and exercise. He stated under examination that he had been seriously 
beaten and injured at the Chincha islands, and I felt no doubt that his dis
abilities originated in those injuries.”

Dr. J. H. Boardman, of Portsmouth, the family physician of Capt. Chase, 
made an affidavit on the 31st Oct? 1855, in which after describing some of the 
symptoms of “mental aberration” in Capt. C. to which he was repeatedly sub
ject, he says:—

“The consequences of these attacks would be, in addition to great physical 
prostration for some days, the entire loss of memory and an inability to apply 
the right name to the objects around him. Captain Chase informs me that 
he received a severe blow from the breach of a musket in the hands of a 
Peruvian soldier while at the Chincha islands and I have no doubt this has 
caused all his trouble, as previous to this his health has been remarkably 
good. The effect of this blow has been such as to cause him to suspend bus
iness and is likely permanently to unfit him for ordinary duty.”

Dr. Boardman and Rev^ A. P. Peabody, Pastor of the church to which Capt. 
Chase belongs, testify on the 25 May 1858 to his continued ill health, manifested 
in a “species of insanity,” to his robust and vigorous health prior to 1853, and to 
his good habits and high character. The former states however, that these 
“attacks come on at longer intervals, but in my opinion he is still liable to them.”
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Other respectable witnesses, one his daughter, testify that these attacks are 

less frequent than at first, the last one having occurred seven or eight months 
prior to their date of their testimony—May 1858.

On 29th May the Hon: James Pike, of the House of Representatives called on 
me in regard to this case. Knows Capt. Chase to be an honorable, correct man, 
his personal habits always good, and his health perfectly sound. Was in command 
of a clipper ship at about $4000 p? annum, when this affair happened. Is now 
dependent upon his relations. Has a large family—lives in very plain, almost 
straitened circumstances. No reason for his loss of health excepting the injuries 
received at the Chincha islands.

In reply to a letter of 26th May addressed to him Capt. Chase says he has not 
been able since his injuries to engage in business, except for six months when he 
attempted to assist in a wood and coal partnership but ill health prevented his 
continuing therein.

In reviewing all the evidence in this case, and comparing it with Capt. Bearse’s 
it seems to me less aggravated than that only in the fact that the symptoms indi
cate an alleviation of his disease, promising, it is hoped, his ultimate restoration 
to health. It is not entirely clear to me, however, that the blow of a musket 
across the bowels or chest—for the anatomical seat of the injury is not precisely 
defined—should, of itself, occasion the condition from which Capt. Chase suffers. 
Dr. Miller says in his report that the blow “in consequence of former disease of 
the bowels was attended with serious results.” The violence may have so aggra
vated a temporary malady as to develope a condition which otherwise might 
have remained dormant. There is no doubt in my mind that, but for the injury 
he received Capt. Chase would now, in all human probability, be in command 
of a first class clipper.

I award to
Captain Charles H. Chase, of Portsmouth, N. H. the sum of nine thousand 

dollars ($9,000)
Approved, 28 Augt. 1858

John Appleton

Acting Secretary
No. 5.

Captain Enoch Chase of ship “Zaritan.”
Residence, North Edgecombe, Me.

Captain Chase is not mentioned in any list but those of Chas. Chase, and 
Lawrence & Scott—the former says he was wounded. He made no declaration 
in Peru, nor do I find any memorial or claim from him of an earlier date than 
March 1858, when he writes from Havre that he “received a severe wound on 
the head and back by a musket. ”

Capt. Jeremiah C. Merryman, being at Havre, testifies that he was at the 
Chinchas with Capt. Chase in 1853, and that Capt. C. “was amongst those who 
were wounded on that occasion.”

I do not find that any other statement from Capt. Chase, or evidence concern
ing him are on file; it appears to me that his injury must have been of the slightest 
possible nature, not to have been brought to the notice of the Department for 
more than four years.

I award to
Captain Enoch Chase five hundred dollars.
Approved 28 August 1858,

John Appleton
Acting Secretary
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No. 6.
Captain C. S. Dillingham of ship “St. Peters.*”

Residence not known.
Captain Dillingham is mentioned only by Capts. Chase, and Lawrence & 

Scott, as having been on board the guard-ship. But I find no memorial or letter 
from him, or in his behalf which alleges that he was injured; altho' there is one 
of 15 Feby. 1856 claiming his “portion” of the fund. Evidently he was not 
injured, and if he received any violence whatever, either to his person or to his 
feelings he would doubtless have sought redress at an earlier period.

I do not perceive sufficient reason for making any award to Captain Dillingham.
Approved 28 August 1858,

John Appleton

Acting Secretary
No. 7.

Captain Christopher Ellery, ship “Tornado.”
Residence, New York.

Captain Ellery is named in all the lists but the last; and in all excepting 
Graves' as wounded. He made no declaration before the Vice Consul, but 
addressed a memorial to our Minister in which he states that:—

“His coat was pierced thro' and stripped from him by their bayonets, he was 
wounded by a stab in his leg, bruized severely on his side; and had his hands 
badly cut; he only saved himself by catching the points of the bayonets that were 
aimfid at him; he was knocked by a blow from a musket headforemost down the 
gangway and narrowly escaped being killed in falling into the boat that hap
pened to be beneath.”

In a memorial of Feby. 1854 to Secretary of State, Captain Ellery describes 
his injuries in similar language, and says, “from the effects of my wounds and 
bruises I suffered considerable. ”

Dr. Miller does not mention any bayonet wound in his deposition referring to 
Captain Ellery's injuries—saying that “he was bruised on different parts of the 
body and had his coat torn off his back.”

In a letter written two or three days after his memorial, Capt. Ellery says 
that he was “wounded by the bayonets which would have killed him had he not 
caught them”; and proceeds to lay great stress upon the perils to which he and 
his family were exposed by the violence of the soldiers.

On 4th Augt. 1854 Capt Ellery by G. H. Ellery, writes that “it may be years 
before the effects of a bayonet wound are entirely removed,” and he claims ten 
thousand dollars indemnity.

In reply to a communication officially addressed to him on the 12th June, 
'58 he made affidavit that “for two or three weeks I was quite lame from a 
bayonet wound in my leg or rather my left thigh. The back of my left hand 
which was much hurt and skinned did not entirely heal in a month. I suffered 
much pain in my head for a long time in consequence of a heavy blow I received 
from the butt of a musket which knocked me prostrate and almost senseless.” 
In a different part of the affidavit he says—“They put their bayonets against 
our thighs and pressed us with all their strength towards the gangway. Their 
weapons entered our limbs to the bone.”

I cannot think that Capt. Ellery's injuries were of so serious a nature as the 
language he uses would indicate. A bayonet “entering the thigh to the bone” 
would doubtless produce a wound which could not have escaped the attention 
of Dr. Miller who, during his stay at the islands, investigating the circum-
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stances of the outrage, made Captain Ellery’s ship his home—as the Captain 
admits in his affidavit. Especially would this wound have been mentioned 
by Dr. Miller in his bill for professional services to Capt. Ellery, if it were 
noticeable, whereas the Doctor’s bill is for “surgical attendance for injuries 
to fore-arm and hand”, only. True, Capt. Ellery denies, under oath, that 
Dr. Miller rendered him any professional service whatever, and for reasons 
which I need not repeat; but if Dr. Miller could be capable of charging for 
services which he did not render, he would not omit to mention so important 
a service hypothetically rendered, as the dressing and care of a bayonet wound 
to the thigh bone. It is of too much consequence in a professional account.

Again, on the 2d. September next after this wound was inflicted (just two 
weeks) another affray occurred on the spot, in reference to which Captain Dil
lingham in an affidavit says,—“At that moment Captain Ellery of the ship 
Tornado, thinking Captain McCerren might possibly get excited with a dan
gerous instrument in his hand, stept up and took the cutlass from Captain 
McCerren and shoved it down in the after hatch.” The celerity implied in 
the movement thus described does not indicate serious embarrassment in the 
free use either of the arms or legs.

It is no where alleged that Captain Ellery was compelled at any time to 
interrupt his professional pursuits.

I award to
Captain Christopher Ellery one thousand dollars.
Approved 28 Aug. 1858

No. 8.

John Appleton

Acting Secretary

Captain Samuel A. Fabens, ship “Golden Eagle”.
Residence, Marblehead, Mass.

Captain Fabens is mentioned in Dr. Miller’s report of the wounded, and in 
the lists of Captains Graves, Chase, and Ellery. He made a declaration before 
the Vice Consul at Callao, in which he says he received a bayonet wound in 
his left hand, and another in his knee. In his sworn memorial to Secy, of State 
of Feby. 1854 he says:—

“I received a severe wound in my hand while averting the thrust of a 
bayonet at my heart, and falling into my boat was so severely bruised in 
my side, and sprained in my hip and ancle [sic], that I was confined to 
my ship unable to attend to any business for several days.”

Dr. Miller says that Capt Fabens received a bayonet wound in his hand 
and leg.

It is not claimed by Capt. Fabens, or by any who have written in his behalf, 
that his injuries prevented him from continuing in command of his ship, or 
that their effects were felt longer than for a few weeks. There appears no 
reason for supposing that they demand large indemnification. His claim is 
for ten thousand dollars.

I award to
Captain Samuel A. Fabens one thousand dollars.
Approved 28 Aug. 1858

John Appleton
Acting Secretary
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No. 9
Captain John Foster ship “North Carolina”—

Residence, Mathews Co. C. H. Va.
Captain Foster’s name is found in the lists of Graves, Chase, and Lawrence & 

Scott. On the 1st. Jany. 1856 he addressed a letter to the Secretary of State to 
the effect that he had seen a letter from the Department to Captains Burnham 
and Hooper—and says:— “I was one of the Captains who suffered at the islands” 
* * * “and having noticed that there was a probability of recovering damages
from the Peruvian Govt., I will esteem it a great favor if you will state whether or 
not my claims are good and to what extent.” It does not appear that any reply 
was ever made to this letter.

The evidence of Capt. Foster’s presence on the ship when the attack was made 
is satisfactory. I think his delay in waiting until he heard that damages were to 
be demanded from Peru, before making application to be embraced in the number 
of beneficiaries should not invalidate his title to a share in the apportionment; 
and the omission of any reply to his enquiry was sufficient cause for not pressing 
his request upon the Department. In this view of the case I award to

Captain John Foster five hundred dollars.
Approved 28 August 1858

John Appleton

Acting Secretary
No. 10

Captain Henry M. Graves, Ship “Leopard.”
Residence, Newburyport, Mass.

Captain Graves is mentioned among the wounded in the shipmaster’s list, in 
Doctor Miller’s report, and in all the other lists except Ellery’s. In his declara
tion before Vice Consul at Callao he stated that he was struck on the head with 
the butt of a musket, and precipitated over the side of the hulk into a boat. 
Dr. Miller says the blow was followed by much swelling and inflammation of the 
posterior parts of the cranium.

Captain Graves does not appear to have suffered long from his injuries—nor to 
have suspended his avocation in consequence of them.

I award to
Captain Henry M. Graves one thousand dollars.
Approved 28 Augt. 1858

John Appleton

Acting Secretary
No. 11

Captain Alvan S. Hallett, ship “Phantom,”
Residence, Hyannis, Mass.

Captain Hallett is named in every one of the lists—in his declaration before the 
Vice Consul he said:—

“I was wounded severely in the leg by a bayonet as I was going over the gang
way and was struck on the head and shoulders with the butt of a musket, and 
knocked senseless into the sea. I was rescued from drowning by Capt. Fabens ”— 
Dr. Miller, in his report said that Hallett’s spine was injured.

Captain Hallett claims $25,000.
It appears from the evidence that Capt. Hallett reached New York in February 

1854, and made a voyage thence to London, returning in July, 1854. He pre
sents certificates, dated in that month, from physicians in New York, and from 
Drs. Geo. W. Doane of Hyannis, and Geo. Shove, surgeon of the Hospital there, 
to the effect, that he was suffering from a “copious and painful muco-purulent,



PERSONAL INJURY 619
and sometimes bloody discharges from the rectum, indicating the existence of 
internal suppuration the probable result of some lesion of the mucous membrane 
of that organ,'' and, ‘1 that such a state of things could only be the result of 
extreme external violence;" they considered “a perfect and permanent cure in 
Capt. Hallett's case very difficult, and perhaps, or, most probably, impossible."

A letter was addressed to Capt. Hallett on the 26th May, asking information 
respecting his present condition. It was answered by his father, Warren Hallett, 
who states in reference to his son, that, “after his staying at home for two years, 
he was so far recovered in his physical constitution that he again went to sea, and 
has followed the occupation since."

B. F. Hallett, Esq. late U. S. Dist. Atty. Boston, transmitted to me, in July, 
a certificate from Dr. Doane, that, at the time Capt. Hallett left the difficulty 
already described “still annoyed him greatly, and in a measure incapacitated him 
from the performance of any active duty." He cannot tell what may be the 
effect of the voyage upon Captain Hallett's health, but thinks “from the nature 
of the injury and the function of the organ affected, it is not likely ever to become 
healed."

This is one of the more serious of the instances of permanent injury—inasmuch 
as Captain Hallett was detained at home for two years at least, and there seems 
some doubt as to his permanent recovery. I cannot, however, regard his injury 
as comparable to the blindness of Capt. Bearse, or the malady of Capt. Charles 
Chase, for no ship owners would entrust their vessels to men afflicted as they are, 
while Capt. Hallett's disease, while possibly interfering somewhat with free and 
vigorous exertions, evidently does not disqualify him from taking charge of a ship.

As he is sixty years old, and on that account less likely to recover his health, 
I think the share allotted him should be considerable

I award therefore to
Captain Alvan S. Hallett five thousand nine hundred dollars.
Approved 28 Augt. 1858

John Appleton

Acting Secretary

No. 12.
Captain George W. Hooper, ship “Cumberland."

Residence, Baltimore.
Captain Hooper is mentioned in three of the lists as having been on board the 

guard-ship at the time of the expulsion, but in none of them as among the injured. 
He addressed a sworn memorial to the Department on his return to the U. S. in 
Feb: 1854, in which he says-—“myself and others were pushed over the side of 
the ship and fell in a boat, and I was seriously injured."

A letter was addressed to him 17 June, last, asking how long his injuries pre
vented him from attending to his duties—he replied, 22d June, that as far as 
his memory serves him he was detained from ship's business some sixteen or 
eighteen days.

He seems to have suffered but temporary inconvenience, and I think him 
entitled to no more than a recognition of the claim he justly has to some indemnity. 

I award to
George W. Hooper the sum of five hundred dollars.
Approved 28 Augt. 1858.

John Appleton
Acting Secretary
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No. 13.
Captain J. W. Lawrence, ship—“Blanchard”—

Residence, Yarmouth, Me.
Captain Lawrence is mentioned only in Charles Chase’s list, and in that con

tained in his own and Capt. Scott’s joint memorial.
In that memorial—sworn to on the 23d Feby. 1858,—the claimants represent 

that they “were in imminent danger of their lives besides being grossly insulted’ ’— 
and they think the sum received from the Peruvian Government should be equally 
divided among the claimants. Not sharing in this conviction I can see no reason 
for awarding to Captain J. W. Lawrence more than five hundred dollars. 

Approved, 28 Aug. 1858
John Appleton

Acting Secretary
No. 14.

Captain Samuel Macoduck, Ship “Argo”,—(owned by Messrs. Thompson, 
Nephews N. Y.)

Residence—New York.
Captain Macoduck is mentioned only in Captain Ellery’s list. On returning 

to the U. S. in February 1854, he forwarded a sworn memorial in which he stated 
that he “was pitched head foremost over the side of the ship into his boat and 
had it not been for the oars lying across the boat, would most undoubtedly have 
been killed. He had his arm and leg very much hurt.”

There is no other evidence or allegation of injury. Mr. Clay says that Capt. 
Macoduck called on him with the representaion of the outrage made to him by 
the shipmasters, and that he did not appear to have suffered in bodily injury.

I award to Captain Samuel Macoduck five hundred dollars.
Approved, 28 Augt. 1858

John Appleton

Acting Secretary
No. 15.

Captain Jeremiah C. Merryman, Ship “Margaret.”
Residence—Portland, Me.

Captain Merryman is named among the wounded in Chase’s list, and in 
Lawrence & Scott’s. He swore to a memorial on 23d February, 1854, in which 
his personal injuries are thus mentioned:—“Several receiving wounds in different 
parts of the body, myself being forced over the ship’s side, and falling into a boat 
bruising my back.”

I find no other statements from Captain Merryman—his claim is for five 
thousand dollars; which is exorbitant—even if his injuries had been much more 
serious than he alleges. I award to Captain Jeremiah C. Merryman five hundred 
dollars.

Approved, 28 Augt. 1858
John Appleton

Acting Secretary
No. 16.

Captain J. C. Morrison, Ship “ Margaret.”
Residence—

I find no mention of Capt. Morrison except in his joint declaration with Capt. 
Enoch Chase before Vice Consul Richardson, 27th Sep tern. 1853, narrating the 
general character of the attack by the soldiers, but without alleging personal 
violence or indignity. Nor do I find that Capt: Morrison has on any other
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occasion made application for reparation. There does not appear to be sufficient 
grounds for an award in his behalf.

Approved 28 Augt. 1858

No. 17.

John Appleton

Acting Secretary

Captain P. W. Penhallow, Ship “George Raynes.”
Residence, Portsmouth, N. H.

Captain Penhallow is mentioned in every one of the lists as injured or wounded, 
except in Lawrence & Scott’s. In his deposition before the Vice Consul at Callao 
he stated that he was knocked down, trampled on, beat on the head and body 
with muskets, received a bad wound in the forehead and other bruises—Dr. Miller 
says he “was much bruised by a blow on the head, lacerating and bruising the 
parts as if by a sharp or ragged instrument piercing the scalp, and tearing up 
detached portions from the brow.” The general tenor of other evidence is to the 
effect that Captain Penhallow was seriously injured. However, in a memorial 
to the Secretary of State of 4 February 1854, he alleged that “from the effect 
of these injuries he suffered for a month afterward.”

Mr. Clay said in a despatch of 25 August, ’55, that however painful these 
wounds were at the time they did not long prevent Capt. Penhallow from attending 
to his usual avocations.

On the 1st Novr. ’54, Capt. Penhallow being at the Chinchas in command of 
a ship, wrote to the Secretary of State that he suffered from his wounds “a long 
time and was rendered unfit to attend to any business”, and for his personal 
injuries, expenses incurred, loss and damage to his business, he claims twenty 
thousand dollars.

And yet on 31st May, ’58 in reply to a letter from the Department respecting 
the period of his disability, he states that for a week or more he was “visited 
almost daily by Dr. Miller, and at irregular intervals whilst he was suffering 
from his injuries which covered the space of one month.”

Captain Penhallow does not claim to have suffered permanent injury, altho’ it 
is doubtless true that his internal wounds were much more serious than those of 
any of the other Captains, with possibly one or two exceptions. Admitting the 
aggravated character of his wounds I do not perceive, in view of the brief time 
he was under the surgeon’s care and “suffering from his injuries”, that his pro
portion should largely preponderate over those of his colleagues not permanently 
disabled. I award therefore to Captain Pierce W. Penhallow two thousand 
dollars.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary
No. 18.

Captain Wm. P. Perkins, Bark “Cabargo”
Residence

Captain Perkins is mentioned in none of the lists of the injured or attacked 
masters. He made a declaration before the V. Consul on the 9th Sept. 1853 in 
which he stated that he was one of the party on the guard ship at the time of 
the attack by the soldiers. He describes the proceedings preliminary thereto, 
and adds:—“the troops charged upon us with fixed bayonets, and various per
sons were wounded by them, and others received blows with the butt ends of the 
muskets—on seeing this, each one made his escape over the side still attacked by 
the soldiers and some fell into the water.”
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I do not find that Capt. Perkins ever applied for redress as an injured person. 
Approved, 28 Augt. 1858.

John Appleton

Acting Secretary
No. 19.

Captain George Scott, Ship “Adelaide Metcalfe.”
Residence, New York?

Captain Scott is mentioned by Capts. Graves and Ellery, as well as in the 
joint list of himself and Lawrence. Their statements will be found by reference 
to the name of Capt Lawrence, ante; besides which there is a letter from Captain 
Scott of the 15 March, last, which contains however, no specific allegation of 
injuries. Indeed, I presume he was not at all hurt, but under the rule laid down 
for compensating all who were driven from the hulk I award to Captain George 
Scott, five hundred dollars.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary
No. 20.

Captain Thomas B. Skinner, Ship “Hermann”.
Residence—Norfolk, Va.

Capt. Skinner is named only by Capt. Ellery; he made a declaration before 
the Vice Consul at Callao in which he said—“many were bruised by falling over
board into the boats, amongst whom deponent received severe bruises”—In a 
letter to the Secretary of State of February 1854 Capt. Skinner said that he “fell 
upon his head which much injured him—he was also very much bruised in the 
legs, from the effects of which he was not then free”, and he claimed five thousand 
dollars.

A letter was addressed to him 17th June, last, for further information—No 
reply has been received.

There is no evidence that he was laid up for a day—nor that the effects of his 
fall interferred with his health or comfort. I award to Captain Thomas B. 
Skinner five hundred dollars.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary
No. 21.

Captain Martin Smith, Ship “Simoon”.
Residence.

Captain Smith is not named in any of the lists. He addressed a memorial to 
Mr. Clay—without date—but transmitted with Mr. Clay’s No. 176 of 25 Novr. 
1853, in which he alleges that he “was without provocation forced over the side 
of the hulk at point of bayonet, and at imminent peril of life, in sight of American 
boats’ crews, and under the insults of the crews of foreign vessels lying near,” 
and he “prays proper satisfaction and compensation for outrages and injuries 
inflicted upon him.”

In a letter from the Chinchas of 1st Novr^ 1854 he claims redress for insult and 
danger to life, and names as an adequate equivalent fifteen thousand dollars.

I am unable to find sufficient ground to warrant an award in Captain Smith’s 
behalf.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary
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No. 22

Captain Frederick A. Stall, Ship “Manchester”.
Residence, New Bedford, Mass.

Captain Stall's name does not appear in any of the lists—On the 28th September 
1853, he addressed a letter to the Vice Consul at Callao at the request of that 
functionary—in which he says—“I was crowded into the narrow gangway, and 
soon after the man-rope broke and I was precipitated down near the water, 
where I landed on the gunwale of a boat by holding on to the above man-rope 
which broke.”

On the 6th April, ’54 Capt. Stall wrote to the Secretary of State a narrative of 
the Chincha affair, in which he thus describes his own experience:—“the rush 
was so great that the man-rope of which I had hold broke and I was precipitated 
from the top of the steps down to the boats across the gunwale of which I brought 
up by the fall, much injured.”

On the 26th April, '54, in reply to a letter addressed to him by the Dept, in 
regard to his injuries Capt. Stall says—“they were mostly internal together with 
lameness of back and side. I have raised blood since I arrived home, and now 
wear a belt five or six inches wide and dare not take it off for fear of a relapse.” 
No interruption to his business has occurred.

His claim is for ten thousand dollars.
Two depositions have been presented from his wife, in his absence. She avers— 

July 1858—that when Capt. Stall returned from the Chinchas he complained of 
much suffering in his side—he caused it to be bathed constantly and wore a band
age 8 inches wide and has not been able to dispense with it. Slight excitement, 
emetics or other medicine of violent action cause great suffering, with, frequently 
“raising of blood.” He has no pulmonary disease—before receiving his injury 
at the Chincha islands he was an unusually strong, vigorous and healthy man. 
After his return he was without a command for about six months—but it is not 
alleged that this was from any inability to take charge of his ship. He once laid 
aside his bandage for a day in consequence of severe heat, but was obliged to 
resume it again.

The Hon. T. D. Eliot, late a member of Congress from Massachusetts, and 
personally acquainted with Capt. Stall and his wife gives to them a high character. 
He states that the Captain is a modest, retiring man who would more likely 
understate than overstate his grievances. In a personal interview with him I 
mentioned the fact that I did not find the name of Capt. Stall on any of the lists. 
He thought it rather characteristic of the man—not disposed needlessly to obtrude 
his personal complaints on others.

There is other respectable testimony to the excellent character of Captain Stall.
Without any suspicion of the honesty and sincerity of Captain Stall's con

victions, I am in serious doubt as to the absolute relation of cause and effect in 
Capt. Stall's fall—“holding on the the man-rope”—and the raising of blood 
which he supposes results therefrom. Admitting this relation I would award to 
Capt. Stall two thousand dollars. I take leave to suggest the reservation of that 
sum to be paid upon further and satisfactory proof being furnished to the Ar
biter—in default of which the award to merge in a surplus fund to be distributed 
as hereinafter provided.

Approved, 28 Augt. 1858. .
John Appleton

Acting Secretary

Supplementary. Under date of 8 Novr. '58 the Honble. T. D. Elliot of New 
Bedford has presented for consideration five affidavits, herewith submitted, which
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appear to substantiate clearly the facts which were necessary to complete Capt. 
Stall's case. The testimony of Captains Bearse and E. Chase show conclusively 
the presence of Capt. Stall on the hulk at the time of the ejection, the nature 
of his injury and the fact that he complained at the time of his side being badly 
hurt. Dr. Gordon's affidavit proves that on Capt. Stales return home he attend
ed him professionally for an affection which the captain ascribed to the fall he 
received, and which the Doctor believes to have been caused by that occurrence. 
This affection is also believed by the doctor to have assumed a chronic condition 
from which the Captain will probably never wholly recover. I recommend, 
therefore, the payment to Captain Stall of the foregoing award, conditionally 
made, of two thousand dollars.

13, November, 1858.
Approved,

John Appleton

Acting Secretary
No. 23.

Captain Reuben Stump, Ship “Rattler".
Residence Baltimore.

Captain Stump is mentioned in all the lists but one. He made a declaration 
before the Vice Consul in which he says that:—“he received a severe blow from 
the butt of a musket bruising him seriously, and he was afterwards thrown head 
foremost into a boat, escaping miraculously with his life—" Dr. Miller reports 
that he received bruises on different parts of the body—was severely scratched 
on the legs and face, and his clothes were torn off him.

Captain Stump claims one thousand dollars.
In an affidavit dated 21 June '58, he states in reply to enquiries addressed to 

him recently that he “felt the effects of his injuries severely for more than a 
month," and that he “now occasionally feels the effects of his injuries."

I think this claimant entitled to the amount he has asked, and therefore 
award to Captain Reuben Stump one thousand dollars.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary
No. 24.

Captain Stephen Whitman, Ship “Saint Patrick."
Residence—

Captain Whitman is mentioned by Capts. Chase, Ellery, and Lawrence & 
Scott. He made a declaration before the Vice Consul at Callao on the 2 Sept. 
1853; in which he recounts the incidents of the attack and says:—“many of us 
were knocked down by the muskets, and Capt. Hallett was thrown overboard, 
and others received wounds from the bayonets."

Including him in the first class of my arrangement I award to 
Captain Stephen Whitman five hundred dollars.
Approved, 28 Augt. 1858.

John Appleton

Acting Secretary
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Supplementary Claims.

Two other claimants present themselves for a share in this fund; one of them is
No. 25.

Appleton C. Ruggles, who was first officer of the Ship “Red Rover” at the 
Chinchas in August 1853. On the 10th of that month, in exercising the police 
of his ship he endeavored to remove three Peruvians who were there contrary 
to regulations; two of them departed, but the third was unruly, and struck 
Mr. Ruggles in the face. By his own account he then “forcibly removed ” this man 
to his boat—Capt. Glover of the Philomela, who saw the transaction, describes 
this removal as having been effected by Mr. Ruggles knocking the man overboard 
into the sea—whence Capt. Glover rescued him—the man being so little injured 
that he skulled off in his own boat.

Mr. Ruggles then went on board the Tornado, where his Captain—Putnam— 
was, to report to him. While there an officer and some men from the guard- 
ship, after visiting the “Red Rover” for Mr. Ruggles, came on board and de
manded him as prisoner. Capt. Putnam refused to permit his arrest, but offered 
to accompany him to the guard-ship for proper explanations. They accordingly 
repaired thither, and as soon as Mr. Ruggles stepped on deck he was seized, 
ironed, and detained a prisoner for some hours,—when, thro' the intercession of 
his friends he was released.

I do not feel called upon to express an opinion as to the justice or injustice of 
Mr. Ruggles arrest—or whether, in detaining him the Captain of the guardship 
exceeded the powers with which he was invested, for of the extent of his juris
diction I am not informed—but I do not perceive that Mr. Ruggles has any claim 
for indemnity out of this fund, which was demanded and paid for a specific 
purpose, and cannot I apprehend, be applied for the payment of a claim which 
had its origin in an event differing in all its data of time, place, and circumstances.

Approved, 28 Augt. 1858.
John Appleton

Acting Secretary

No. 26
Dr. Wesley Miller

Doctor Miller was the gentleman sent down by Mr. Clay to report upon the 
injuries sustained by the shipmasters and to be present at the investigation ordered 
by the Peruvian Government of the Chincha island affair, to watch the progress 
of the enquiry, to cross examine witnesses, and to see that fairness and impar
tiality were observed by the Commission.

It does not appear that he was authorized by Mr. Clay to render professional 
assistance to the wounded men. It was very natural however that, being known 
as a professional man, he should be requested to extend his services to those who 
were injured.

Dr. Miller has rendered a bill against the Government of the United States for 
medical and surgical services amounting to two thousand and thirty five dollars— 
and for one month's personal attendance at the examination of witnesses &c, as 
special Agent acting under the authority of Mr. Clay, he has charged six hundred 
and fifty dollars; in all, two thousand six hundred and eighty five dollars.

Dr. Miller has charged as follows:
Capt. Hallet, attendance six weeks and upwards........................ $238.
Capt. Fabens “ six weeks................................................ 272.
Capt. Penhallow “ six weeks and upwards........................ 220.
Capt. Stump “ “ “ ......................... 216.
Capt. Bearse “ “ “ ......................... 121.
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Capt. Groves, attendance six weeks.............................................. $136.
Capt. Chase “ six weeks and upwards......................... 236.
Capt. Burnham “ “ “ ......................... 170.
Capt. Ellery “ “ “ ......................... 136.
Capt. McCerren two months and upwards................................... 350.

In reply to letters addressed to them, Captains Burnham and Ellery declared 
that Dr. Miller never rendered them any medical aid whatever. Some of the 
other Captains admitted that he attended them and some made no reply on this 
point. Dr. Miller has since cancelled the charges against Capts. Ellery and 
Burnham, upon being informed of their statement.

Captain McCerren's bill ought not to be charged against this fund, for he 
received a larger award in propria persona, than any of the Captains in the pre
ceding list, and it is not fair to pay for his surgical attendance out of their more 
limited funds.

It may be objected that the same rule would cut off Dr. Miller's account against 
the whole sum and restrict the payment of it to the awards of the Captains 
respectively who received his attention. This objection would have induced a 
different course on my part than I have adopted, but for the fact that the ship
masters are scattered all over the world; Dr. Miller might recover from some, and 
not from others—and a pro-rata apportionment of his bill among his actual 
patients would lead to repeated subsequent computations, correspondence, and 
trouble.

I cannot but think that Dr. Miller has rendered an exaggerated account for 
his services. He admits in a letter of the 24th July ’58 that he “did not make 
any special items or charge, at the time of the occurrence for the number of visits 
to the sufferers, but made a general charge for the whole services rendered."

Capt. Penhallow states that “for a week or more he was visited almost daily 
by Dr. Miller, and at irregular intervals whilst he was suffering from his injuries 
which covered the space of one month." Dr. Miller's charge in this case is at the 
rate of five dollars per diem for nearly fifty days.

It is distasteful to pursue this line of comparison. I think that an award of 
six hundred dollars for 'professional services, which is one hundred dollars per 
week for six weeks a fair remuneration in view of the fact that it comes out of 
the general fund. That is the award in his case.

But I take leave to add that I have no hesitation in stating that Dr. Miller 
seems to me to be fully entitled to the ordinary and usual compensation of a 
Special Agent of the Department of State, while he was engaged, under Mr. Clay's 
instructions, in attending the investigation at the Chinchas. The service to 
which he was assigned was far more important that the bearing of despatches 
from Lima to the Department, and if Mr. Clay had sent a Special Courier to 
Washington with important despatches, or with a Treaty, the messenger's ex
penses and per diem would have been paid by the Department. He certainly 
exercised a proper and wise precaution in having an Agent of the U. S. at the 
preliminary investigation of the Chincha outrage—the Consul at Lima and the 
Vice Consul at Callao having declared their inability to attend—and as Mr. Clay 
has represented Dr. Miller's claim for compensation in favorable terms to the 
Department, and promised to do so in making the appointment, every considera
tion of equity and good faith appears to require due payment for Dr. Miller's 
services, from whatever fund the Department may have available for the purpose.

Disapproved as to professional service award—which the Department has no 
right to pay from the fund—Approved as to claim for services as public agent. 
August 28, 1858

John Appleton
Acting Secretary
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Having thus first apprized you of the principles which governed me in making 

my awards, and having reviewed the claims of the several claimants with as little 
prolixity as seemed compatible with a fair presentation of their statements, I 
repeat in condensed form the foregoing awards:—

Captain Bearse............................................................................ $10, 000
“ Beatty............................................................................. 1,000
“ Burnham (satisfied)...................................................... 1, 000
“ Chase (C. H.) (satisfied)............................................... 9, 000
“ Chase (Enoch)................................................................ 500
“ Ellery............................................................................. 1,000
“ Fabens........................................................................... 1,000
“ Foster............................................................................. 500
“ Graves........................................................................... 1,000
“ Hallett........................................................................... 5,900
“ Hooper........................................................................... 500
“ Lawrence....................................................................... 500
“ Macoduck...................................................................... 500
“ Merryman...................................................................... 500
“ Penhallow....................................................................... 2,000
“ Scott............................................................................... 500
“ Skinner........................................................................... 500
“ Stall................................................................................. 2,000
“ Stump............................................................................. 1,000
“ Whitman..............................................   500

Doctor Miller.............................................................................. 600

$40, 000

If these awards be approved, I suggest the propriety of apprizing the claimants 
thereof without needless delay. In those cases where the beneficiaries cannot 
be found, it would appear desirable to insert an appropriate advertisement for 
them in the principal Commercial papers.

If, after reasonable time, they should not be heard from, I would propose that 
the unclaimed shares be divided pro-rata among the other sufferers.

With this report I submit the papers and evidence upon which it rests, except
ing the diplomatic documents which are bound up with the despatches from 
Mr. J. Randolph Clay, and such letters as are bound up in the miscellaneous files 
of the office.

TABULAR ANALYSIS AND CONCLUSIONS

The methods of measuring the damages allowable in personal- 
injury cases have not been sufficiently uniform to justify the con
clusion that definite rules may be laid down for estimating the 
amount of damages. The most that can be said is that an effort is 
usually made to base the allowance of damages primarily upon the 
actual monetary loss shown to have been sustained. Other factors, 
including the permanency of the injury, disfigurement, mental suffer
ing, etc., are, however, taken into consideration; the weight to be at
tached to them depends upon the circumstances of the case. Dam
ages are not allowed for mental suffering, shock, grief, worry, and the 
like, where there is no attendant personal injury or pecuniary loss.
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In determining the actual monetary loss, the nature and serious
ness of the injury to the claimant, the extent of impairment of the 
health and earning capacity of the claimant, and the claimant's 
station in life, etc., are considered rather than the nature and serious
ness of the international wrong of the respondent state. While the 
gravity of the offense of the national of the respondent state is not 
the major element measured, it is no doubt borne in mind in practi
cally all cases. It accounts for the amount of the indemnity allowed 
above the actual pecuniary loss suffered in many cases. At times, 
the excess in the amount of damages awarded over the actual loss 
or injury may also be accounted for in part by the fact that the 
person or persons making the award were influenced by the serious
ness of the part taken by the respondent state in the incident out of 
which the claim arose. Such damages might well be considered 
punitive in their nature, although they are not so denominated.

A method of assessing damages in these cases, only infrequently 
adopted, is that of determining the capitalized value of the extra 
premium that an insurance company would demand of the claimant 
after his injury. Mr. Wilkinson, the Crown Advocate of His Britannic 
Majesty's Government, suggested this method to the Claims Com
mission “ entrusted with the examination of the principles relating 
to foreign claims" arising out of the Boxer uprising. His method, 
which was subsequently approved, was described by him as follows:

In case of partial disablement I adopted, where practicable, the following 
method of assessment: I obtained evidence as to the extent to which the life of 
the claimant was, from an insurance point of view, damaged; that is to say, the 
amount of extra premium which an insurance office would demand on the claim
ant, if otherwise sound, applying for a policy on his life, the extent of which 
they would “load” the policy. The principal sum on which my calculation was 
based being that in which the claimant would naturally, from his position in 
life, take out a policy if about to marry, I then allowed the capitalized value of 
these extra premia as compensation for the injury received.265

The amounts allowed in personal-injury cases have varied from 
less than $50 to more than $50,000. Claims were presented to the 
United States by the Government of Haiti on behalf of Regina 
Lexima and Marius Francois (Nelson),266 Haitian citizens, for injuries 
suffered on July 19, 1927 at Port-au-Prince, on account of gunshot 
wounds inflicted by an enlisted man of the United States Marine 
Corps. The amounts of $20 and $50, respectively, were paid in 
these cases under the terms of an act of Congress approved March 
23, 1930.267

265 Extract from Mr. Wilkinson’s Report, 1913 For. Rel. 207, 209.
266 MS. Department of State, file no. 411.38 Baptiste, Marie Rose J. and 

others.
267 Authorization for appropriation approved March 2, 1929, 45 Stat. 1477; 

First Deficiency Act, March 26, 1930, 46 Stat. 90, 114.
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It has been stated on a number of occasions that the maximum 
amount allowed in cases involving damages for personal injury is 
$10,000. There are many decisions, however, as has been seen, 
wherein amounts in excess of this figure have been allowed. The 
Spanish Treaty Claims Commission established under the treaty of 
1898 allowed Jos6 Gregorio Delgado, a man nearly eighty years of age, 
$30,000 for personal injury consisting mainly of shock, loss of memory, 
and nervousness.268 The General Claims Commission, United States 
and Mexico, allowed William B. Chapman, an American Consul, 
$15,000 for injuries sustained when he was shot through the chest by 
an unknown intruder, after requests for special protection had been 
made by the claimant to the appropriate Mexican authorities.269 The 
Mixed Claims Commission, United States and Germany, repeatedly 
made awards in excess of $10,000 in the Lusitania cases. The sum 
of $11,500 with interest was allowed on the claim of Fred «7. Milford, 
who suffered from diabetes as a result of exposure and shock;270 
$12,000 with interest was allowed Elizabeth McKechan, who suffered 
permanent injury and shock and who lost two sons;271 $15,000 with 
interest was awarded Patrick O’Donnell, who suffered chronic bron
chitis and impairment of hearing and who was unable to resume work 
for a year;272 $15,000 with interest was allowed Scott Turner, who re
ceived cuts, bruises, and a dislocated arm (the use of which he never 
fully regained), together with a broken nose resulting in disfigure
ment;273 $15,000 with interest was also allowed Joseph L. Myers, who 
received a broken leg and several fractured ribs and who was unable 
to attend to his business as an importer because of his injuries;274 
$15,000 with interest was also allowed Theodate Pope Riddle, who re
ceived bruises on the head and body and who was unable at the time 
to pursue her work on account of her mental and physical condition;275 
and $35,000 with interest was allowed Osmond K. Fraenkel, Executor 
of the Estate of George A. Kessler, Deceased, where Kessler suffered 
from shock and bruises, incurred large hospital expenses, and suffered 
impairment of his business efficiency.276 The same Commission 
awarded Elizabeth Ford Stimson, a pianist, $40,000 with interest. 
She was in a comatose condition for several weeks after the Sussex 
was torpedoed in 1916. It was found that she would probably be a 
cripple for life.277

268 Ante, p. 584.
269 Ante, p. 592.
270 Decisions and Opinions 508, docket 2205.
271 Ante, p. 588.
272 Ante, p. 561.
273 Ante, pp. 546, 599.
274 Decisions and Opinions 530, docket 2203.
278 Ante, p. 587.
276 Decisions and Opinions, 553, docket 2492.
277 Ante, pp. 542, 588, 592.



630 CHAPTER III

The amounts claimed and allowed in one hundred personal-injury 
cases are listed in the following table.278 The average amount claimed 
in these cases is $25,283.95, while the average amount allowed is 
$5,002.31—an average allowance of 19.78 percent of the amount 
claimed.

. TABLE 22
Amounts Claimed and Allowed in Personal-Injury Cases

No. Name of claimant Nature of injury or case Amount
claimed

Amount
allowed

1 Regina Lexima, 1927 (Haiti v. U. S.), 
diplomacy.

Gunshot wounds.............................. $20.00 $20.00

2 George Henley, 1905 (U. S. v. China), 
diplomacy.

Attempt on life; expenses............ *3,782.06 f47.06

3 Frank A. Grenier (U. S. v. Panama), 
protocol of 1915.

Injury to face and leg..................... 500.00 50.00

4 Allan F. Hopkins (U. S. v. Panama), 
protocol of 1915.

Bullet wound, right ear................. 500.00 50.00

5 Andrew Yuhas (U. S. v. Panama), 
protocol of 1915.

Injuries to head................................ 500.00 50.00

6 Carl J. Deleen (U. S. v. Panama), 
protocol of 1915.

Injury to head................................... 500.00 50.00

7 Samuel Graham (U. S. v. Panama), 
protocol of 1915.

Bullet wound, right shoulder___ 500.00 75.00

8 James Lucas (U. S. v Panama), pro
tocol of 1915.

Injuries to head and arm.............. 500.00 75.00

9 L. A. Roach (U. S. v. Panama), pro
tocol of 1915.

Injury to head; ill-treatment___ 500.00 75.00

10 Joseph A. Selby (U. S. v. Panama), 
protocol of 1915.

Wounds on head and face............ 500.00 75.00

11 Dan Fresenritter (U. S. v. Panama), 
protocol of 1915.

Injury to head; ill-treatment___ 500.00 75.00

12 Gordon Winbrough (U. S. v. Pan
ama), protocol of 1915.

Wound on head................................ 500.00 75.00

13 Lane Arringtone (U. S. v. Panama), 
protocol of 1915.

Bullet wound in leg........................ 500.00 75.00

14 Matthew McDonald (U. S. o. Pan
ama), protocol of 1915.

Ill-treatment; gun blow................ 2,000.00 75.00

15 John Young (U. S. v. Panama), pro
tocol of 1915.

Bullet wounds on head.................. 2,000.00 100.00

16 Sun Jui-ch’in, 1923 (China v. U. S.), 
diplomacy.

Assault; injuries on head.............. J449.34 §240.55

17 Charles B. Reppert, admr. of the 
estate of Morris C. Stettler (U. S. 
v. Panama), 1926 Commission.

Claimant the aggressor; stabbed 
in the chest; roughly handled.

1,350.00 250.00

18 Oliver G. Reber (U. S. v. Panama), 
1926 Commission.

Injured while in the custody of 
of police.

2,000.00 250.00

19 Webster T. Brandon (U. S. v. Pan
ama), 1926 Commission.

Shot in right hip; wound not 
serious.

1,250.00 25a 00

20 Henry William Bennett, 1919 (Gt. 
Br. v. U. S.), diplomacy. ■

Assisted in rescuing members of 
U. S. S. Cherokee. Alleged 
personal injury; loss of prop
erty.

|| 15,037.48 400.00

21

See

Fred Barnard (U. S. v. Panama), 
protocol of 1915.

footnotes at end of table.

Right ear injured and malar 
bone fractured.

2,000.00 500.00

278 The column “ Amount claimed” indicates the amount asked by the claimant 
state. Amounts claimed or allowed for items of the claim other than items 
arising out of the personal injury are excluded, wherever possible, from the 
tabulations. Interest and costs are omitted.
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TABLE 22—Continued

No. Name of claimant Nature of injury or case Amount
claimed

Amount
allowed

22 Leo Raymond Ferguson, 1918 (U. S. 
v. China), diplomacy.

Shot in right arm; scar.................. $5,000.00 $500.00

23 William Vincent Donnelly, 1918 (U.S. 
p. China), diplomacy.

Shot iD face; disfigured; pain___ 5,000.00 500.00

24 Luciano Arestuche, 1903 (Cuba v. 
U. S.), diplomacy.

Amputation of little finger of 
right hand necessitated; lost 
use of next finger.

5,000.00 500.00

25 Henry C. Foster (U. S. p. Panama), 
1926 Commission.

Shot in right hip; beaten and 
kicked.

3,750.00 500.00

26 Walter Organ (U. S. p. Panama), 
1926 Commission.

Struck on back of head; beaten 
while unconscious.

2,000.00 500.00

27 Lowndes 0. Webb (U. S. p. Pan
ama), 1926 Commission.

Shot in leg; roughly treated......... 1,000.00 500.00

28 Royce B. Holcombe, 1932 (U. S. p. 

Honduras), diplomacy.
Fired upon but not hit.................. 1,500.00 500.00

29 Lu Yu-kuei, 1927 (China p. U. S.), 
diplomacy.

Fracture of left leg, leg short
ened; multiple contusions of 
face, hands, arms; and a num
ber of other injuries.

1501.38 1501.38

30 Otto Metzger (Germany p. Vene
zuela), protocols of 1903.

Injured by saber; life threatened. ** 3,860.00 tf579.00

31 George F. Stokes (U. S. p. Panama), 
protocol of 1915.

Bullet passed through calf of 
right leg.

2,000.00 750.00

32 Charles A. Lutz, 1906 (U. S. p. Pan
ama), diplomacy. (1909 For. Rel. 
475-493.)

U. S. S. Columbia. Clubbed 
but not permanently injured.

1,000.00 1,000.00

33 James H. Bain, 1895 (Gt. Br. v. 
U. S.), diplomacy.

Shot in head, neck, and right 
arm.

tt 2,433. 25 1,000.00

34 Robert Dyer (U. S. p. Germany), 
1922 Commission.

Shock and exposure........................ 11,200.00 1,000.00

35 Joseph Cieslik, 1908 (U. S. p. Pan
ama), diplomacy.

U. S. S. Buffalo. Stabbed in 
backjsubsequent ill-treatment.

1,000.00 1,000.00

36 Bond Coleman (U. S. p. Mexico), 
1923 Commission.

Bullet in wrist; infection; treat
ment delayed.

4,000.00 1,000.00

37 Miss Mabel C. Hartford, 1895 (U.S. 
v. China), diplomacy.

Injured by spear; life threatened. 1,000.00 1,000.00

38 Estate of Harry D. Baldwin (U. S. 
p. Panama), 1926 Commission.

Victim of two attacks while in 
the custody of police.

2,500.00 1,000.00

39 Andr6s M. Diaz, 1931 (U. S. p. Hon
duras), diplomacy.

Severely wounded........................... 3,000.00 1,000.00

40 Isaac J. Thomas (U. S. p. Panama), 
protocol of 1915.

Right femur fractured................... 3,000.00 1,200.00

41 Everett E. Bowden (U. S. p. Pan
ama), 1926 Commission.

Attacked by police; beaten; in a 
hospital one week.

1,250.00 1,250.00

42 George Simon (U. S. p. Panama), 
1926 Commission.

Badly beaten by police.............. 2,000.00 1,250.00

43 Edward P. Dieter, 1906 (U. S. v. 
Panama), diplomacy.

U. S. S. Columbia. Clubbed 
but not permanently injured.

1,500.00 1,500.00

44 Robert Davie Trudgett (U. S. v. 
Germany), 1922 Commission.

Temporary impairment of 
health.

1,500.00 1,500.00

45 Dr. Sarah A. Clock, 1913 (U. S. v. 
Persia), diplomacy.

Assaulted with pistol and sword; 
terribly bruised; beaten and 
choked into insensibility.

5,270.85 1,675.00

46 Lillian Frances Kappes, 1913 (U. S. 
p. Persia), diplomacy.

Assaulted with pistol and sword; 
terribly bruised; beaten and 
choked into insensibility.

5,270.85 1,675.00

47 Charles W. Willard (U. S. p. Ger
many), 1922 Commission.

Great hardship; anxiety; ex
haustion.

50,000.00 2,000.00

48

See

Isaac N. Thompson (U. S. p. New 
Granada), 1857 Commission.

footnotes at end of table.

Bullet wound just below hip 
joint.

22,247.00 2,000.00
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TABLE 22'—Continued

No. Name of claimant Nature of injury or case Amount
claimed

Amount
allowed

49 George Powell (U. S. v. New Gra
nada), 1857 Commission.

Two bullet wounds in the arm; 
pain; loss of time, etc.

$4,000.00 $2,000.00

50 Eugene V. Garrido, 1883 (U. S. v. 
Haiti), diplomacy.

Insulted; shot at; was clerk of 
Legation and Consulate 
General.

10,000.00 2,000.00

51 Roy Francis Smith, 1906 (U. S. v. 
Panama), diplomacy. (1909 For. 
Rel. 475-493.)

U. S. S. Columbia. Clubbed 
but not permanently injured.

2,500.00 2,500.00

52 Jessie Taft Smith and John W. 
Smith (U. S. v. Germany), 1922 
Commission.

Exposure and shock; distressing 
experiences.

205,196.00 2,500.00

53 Joseph A. Donnelly (U. S. v. Pan
ama), 1926 Commission.

Beaten several times by police; 
permanent injury to right ear.

4,500.00 2, 500. 00

54 Joseph H. Terry, 1930 (U. S. v. Hon
duras), diplomacy.

Right hand severed; use of left 
hand impaired.

7,500.00 2,500.00

55 James J. Ewing (U. S. v. New Gra
nada), 1857 Commission.

Bullet wounds in hand, right 
arm, and in chest: business 
losses.

6,085.50 2,800.00

56 Andr6s Fern&ndez-Lozada, 1924 
(U. S. v. Honduras), diplomacy.

Bullet wound in head; disfig
urement; possible permanent 
effects.

6,340.00 3,000.00

57 Melvin Seymour, 1924 (U. S. v. Per
sia), diplomacy.

Many lacerations on head and 
body; thought to be dead; in
juries not permanent; a pris
oner.

3,000.00 3,000. 00

58 Samuel Robertson, 1863 (U. S. v. 
Japan), diplomacy.

Life threatened when ill............... §§ 6, 666. 66 §§ 3,331.68

59 Raphael Schoyer, 1863 (U. S. v. Ja
pan), diplomacy.

Threats................................................ §§ 6, 666. 66 §§ 3,331. 68

60 J. O. P. Stearns, 1863 (U. S. r. Ja
pan), diplomacy.

Beaten until unconscious............. §§ 6, 666. 66 §§ 3,331. 68

61 Robert James Ewart (U. S. v. Ger
many), 1922 Commission.

Bruises on head and body; ex
posure; exhaustion; shock; un
able to work for a year.

15,000.00 3,500.00

62 Philip Hofmann, 1912 (U. S. v 
China), diplomacy.

Stabbed in the neck; attempted 
murder; permanent injury.

|| ||c. 10,680.00 4,240. 96

63 John D. Chase (U. S. v. Mexico), 
1923 Commission.

Bullet wound on rib; bullet im
bedded near spine; personal 
affray.

15,000.00 5,000.00

64 Frank L. Clark (U. S. v. Mexico), 
1923 Commission.

Shot in arm; fractured bones of 
elbow joint; partial disability 
of arm.

20,000.00 5,000.00

65 Alexander W. Fenner (U. S. v. New 
Granada), 1857 Commission.

Muscles of left side shot away; 
also received knife wounds.

32,800.00 5,000. 00

66 Rev. John Sellwood (U. S. v. New 
Granada), 1857 Commission.

Bullet wound near heart; badly 
disfigured; impairment of 
mind; interference with earn
ing capacity.

c. 10, 000.00 5,000.00

67 James H. Brooks (U. S. v. Germany), 
1922 Commission.

Hand and arm injured; blood 
poisoning; shock; exposure; 
earning power impaired.

15,982. 50 5,000.00

68 Harry B. Miller, 1907 (U. S. v Cuba), 
diplomacy.

Cut severely; loss of position; 
unable to work at his trade.

10,000.00 5,000.00

69 Dr. Charles Easton (U. S. v. Peru), 
1863 Commission.

Two gunshot wounds; beaten; 
incapacitated; long illness.

5,000.00 5,000.00

70 John D. Foster, 1853 (U. S. v. Peru), 
diplomacy.

Struck with butt of musket; 
shot in thigh.

5,000.00 5,000.00

71

See

Augustine A. Kane (U. S. v. Pana
ma), 1926 Commission.

> footnotes at end of table.

Kicked, beaten, and shot; seri
ously injured.

10,000.00 5,000.00
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TABLE 22—Continued

No. Name of claimant Nature of injury or case Amount
claimed

Amount
allowed

72 Isaac Lehmann (U. S. v. Germany), 
1922 Commission.

Shock; bruises; claimed loss of 
prospective profits.

$54,400.00 $6,000.00

73 Oscar F. Grab (U. S. v. Germany), 
1922 Commission.

Report indefinite as to extent of 
personal injuries.

39,920.00 6,000.00

74 Richard A. Newman (U. S. v. Mex
ico), 1923 Commission.

Kidnaped; infected leg; infested 
with vermin.

15,000.00 7,000.00

75 Shadrack White, 1888 (U. S. v. Mex
ico), diplomacy.

Shot through right hand; per
manent injury; wounded in 
left wrist.

50,000.00 7,000.00

76 William McMillan Adams (U. S. v. 
Germany), 1922 Commission.

Injury to arm. Developed her
nia.

10,000.00 7,500.00

77 Catherine Henry and John Henry 
(U. S. v. Germany), 1922 Commis
sion.

In sea 5 hrs.; expenses; loss of 
wife’s services.

19,700.00 7,500.00

78 Charlotte A. Hardwick, individually 
and as Executrix of the Estate of 
Charles C. Hardwick (U. S. c. 
Germany), 1922 Commission.

Exposure; shock; highly nervous 
condition.

100,000.00 7,500.00

79 George Buxton (U. S. v. Mexico), 
1868 Commission, docket 731.

Left arm badly shattered by 
gunshot; health impaired; ex
penses.

50,000.00 11 7,864.00

80 James Tilly Houghton (U. S. v. Ger
many), 1922 Commission.

In water 5 hrs. before rescued; 
unable to practice medicine 
for about 2 yrs.; struck by 
wreckage of ship.

50,000.00 9,000.00

81 Michael Bartholomew Ryan, 1918 
(U. S. v. Costa Rica), diplomacy.

Permanent blindness in one eye. 25,000.00 10,000.00

82 Bernard Campbell, 1889 (U. S. v. 
Haiti), diplomacy.

Health permanently injured; 
life threatened; beaten; 
thrown into sea.

100,000.00 10,000.00

83 Theodore Webster’s Admr. (U. S. 
v. Mexico), 1868 Commission, 
docket 810.

Wounded in the bowels by one 
soldier; shot by another sol
dier; life in jeopardy; crippled 
for life; suffering. Expenses.

200,000.00 10,000.00

84 Albert Jackson Byington (U. S. v. 
Germany), 1922 Commission.

Suffered severe shock; alleged 
injury to spine.

100,000.00 10,000.00

85 Dorothy Conner Dugger (U. S. v. 
Germany), 1922 Commission.

25 yrs. of age. Numerous con
tusions; shock; developed a 
neurasthenic state. College 
graduate; prevented from 
working for several years.

25,000.00 10,000.00

86 Rev. C. W. Mossell and wife, 1883 
(U. S. v. Haiti), diplomacy.

Outraged; insulted; assaulted; 
ill-treated. Wife in confine
ment four days later.

60,000.00 10,000.00

87 Roland Anderson as Guardian of 
Barbara W. Anderson (U. S. v. 
Germany), 1922 Commission.

Child 3 yrs. of age; never recov
ered from shock.

51,951.16 10,000.00

88 Richard T. Johnson (U. S. v. Peru), 
1868 Commission.

Permanent injury; attempt on 
life.

21,725. 92 10,629.62

89 Fred J. Milford (U. S. v. Germany), 
1922 Commission.

Exposure and shock; diabetes 
developed.

26,212.94 11,500.00

90 William E. Chapman (U. S. v. Mex
ico), 1923 Commission.

Shot through chest; permanent 
effects.

50,000.00 15,000.00

91 Wilder Graves Penfleld (U. S. v. 
Germany), 1922 Commission.

Serious and painful injuries; 
fracture of left tibia.

125,000.00 15,000.00

92

See

Captain McCerran, 1853 (U. S. v. 
Peru), diplomacy.

footnotes at end of table.

Blow on head with a “boarding- 
axe”; fractured skull; ill- 
treated.

15,000.00 15,000.00
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TABLE 22—Continued

No. Name of claimant Nature of injury or case Amount
claimed

Amount
allowed

93 Theodate Pope Riddle (U. S. v. Bruises on head and body; un c. $112,000.00 $15,000.00
Germany), 1922 Commission. conscious and resuscitated 

with difficulty; unable to 
work on account of physical 
and mental condition.

94 Joseph L. Myers (U. S. v. Germany), Leg broken; several ribs frac 76,555.00 15,000.00
1922 Commission. tured; other injuries; in hos

pital 4 wks.; interference with 
business. Expenses.

95 Scott Turner (U. S. v. Germany), Cuts; bruises; arm dislocated; c. 200,000.00 15,000.00
1922 Commission. never regained full use of arm; 

disfigurement.
96 Patrick O’Donnell (U. S. v. Ger In sea 3 hrs.; chronic bronchitis; 50,000.00 15,000.00

many), 1922 Commission. hearing impaired; unable to 
resume work for a year.

97 Albert N. Sheldon, 1912 (U. S. v. Brutally stabbed; attempt on ***c. 21,360.00 16, 963.85
China), diplomacy. life; left a hopeless cripple.

98 Jos6 Gregorio Delgado (U. S. v. Shock; general debility; fear of 50,000.00 30,000.03
Spain), 1898 Commission. life. 80 yrs. of age.

99 Osmond K. Fraenkel, Executor of 4 hrs. in sea; shock; bruises; in 121,900. 00 35,000.00
Estate of George A. Kessler (U. S. capacitated for business for 6
v. Germany), 1922 Commission. wks.; thereafter efficiency im

paired. Expenses.
100 Elizabeth Ford Stimson (U. S. v. In comatose condition for several 105,914. 54 40,000. 00

Germany), 1922 Commission. wks.; 10 wks. in hospital; 
probably crippled for life.

Total................................................................ $2, 528,395. 75 $500, 231.46

Average amount claimed in each case................................................................................................................ $25,283.95
Average amount allowed in each case................................................................................................................. $5,002.31
Percent allowed on the amount claimed........................................................................................................... 19.78 * * * § ** * * §§ ***

* 5,063 taels; 1 tael equaled $0,747 U.S. gold,
t 63 taels. See supra, footnote *.
X $934 Mexican; 1 Mexican dollar equaled $0.4811 U.S. gold.
§ $500 Mexican. See supra, footnote
|| £3,090; 1 pound sterling equaled $4.8665 U.S. gold..
^ $100 ($200 Yuan currency) besides hospital expenses of $401.38.
** 20,000 bolivares; 1 gold bolivar equaled $0,193 U.S. gold,
ft 3,000 bolivares. See supra, footnote **.
tt £500. See supra, footnote fl*
§§ Mexican; 1 Mexican dollar then at par with the U.S. dollar.
[||| 20,000 Shanghai taels; 1 Shanghai tael equaled $0,534 U.S. gold. 
11 $8,000 Mexican; 1 dollar Mexican gold equaled $0,983 U.S. gold.

*** 40,000 Shanghai taels. See supra, footnote ||||.
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DEATH CASES
PRELIMINARY CONSIDERATIONS

Local law

The civil lav has long allowed a right of action for injuries resulting 
in death. Under the common law personal actions were extinguished 

by the death of the injured party, i. e. “actio per- 
sonalis moritur cum persona According to that law 

the death of a human being was not a private wrong, and there was 
no compensation therefor or for any losses suffered on account of the 
death. The common law has been replaced, however, in England by 

the act of 1846 known as Lord Campbell’s Act and in 
Lord Campbell's nearly all of the States of the United States by 
Act statutes modeled generally after the English act.

The latter act contains the provision that—
whensoever the Death of a Person shall be caused by wrongful Act, Neglect, or 
Default, and the Act, Neglect, or Default is such as would (if Death had not 
ensued) have entitled the Party injured to maintain an Action and recover 
Damages in respect thereof, then and in every such Case the Person who would 
have been liable if Death had not ensued shall be liable to an Action for Damages, 
notwithstanding the Death of the Person injured, and although the Death shall 
have been caused under such Circumstances as amount in Law to Felony.1

Under the provisions of this act the action must be brought by and 
in the name of the executor or administrator of the decedent, and the 
beneficiaries of such action are specified to be the wife, husband, 
parent, or child of the person whose death shall have been caused by 
wrongful act. The extent of the damages which a jury may assess 
under the act are such “as they may think proportioned to the Injury 
resulting from such Death to the Parties respectively for whom and 
for whose Benefit such Action shall be brought; and the Amount so 
recovered, after deducting the Costs not recovered from the De
fendant, shall be divided amongst the before-mentioned Parties in 
such Shares as the Jury by their Verdict shall find and direct”.2

But reclamation had been made for the wrongful death of aliens 
prior to the enactment of Lord Campbell’s Act. When compensation

1 9 & 10 Victoria, ch. XCIII, p. 531, August 26, 1846.
2 Ibid.
For a collection of cases illustrating the diversity of local statutes and decisions 

on the subject of the amount of damages for wrongful death, see Umpire Parker's 
“Opinion in the Lusitania Cases", November 1, 1923. (Decisions and Opinions,
17, 18-19, and footnotes.)
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was paid for death in a case settled in 1827 reference was made to the 
Mohammedan law. In that case two lascars be- 

Mohammedan longing to the British brig Marianne were killed when 
law the vessel was plundered and destroyed by native

Africans. The sheiks of the Habr Owul Tribe of the 
Soomalees, African East Coast, signed an agreement at Berbera on 
February 6, 1827 for the payment of a certain sum “for the support 
of the families of the murdered men, according to the Mahomedan 
law in such cases”.3

Under international law neither the question whether an indemnity 
may be procured for the wrongful death of a national in a foreign 
country nor the extent of such indemnity is dependent upon the law 
of the claiming or the responding state. On the other hand, pay
ments on account of the death of aliens are frequently made by 

states under local law when no international wrong 
Indemnity under has been committed. In these cases the alien is 
local law merely given the benefit of a local law providing for

the compensation of persons injured or of the heirs of 
persons killed in the course of their employment within the state. 
Such cases are not international claims. The payments are not 
made on account of a violation of an international duty owed by the 
state but rather on account of the provisions of local legislation;4 
yet failure to make the payments required by local legislation might 
give rise to an international claim.

In cases where an indemnity is claimed for the death of a national 
it is no less incumbent on the party claimant to show that the state 
sought to be charged with responsibility has committed an interna
tional wrong against the claiming state than it is in the numerous

3 XIII Hertslet’s A Complete Collection of the Treaties and Conventions, etc. 
(1877) 5-6.

4 Such a case, for example, was that of Lars Dahlgaardy a Danish subject, who 
submitted a claim for the death of his son, Lars C. Dahlgaard, in 1920, caused by 
injuries received while the boy was a quartermaster on board the U. S. Army 
Transport Pocahontas. In an affidavit made by the deceased’s brother, who was 
also a member of the crew of the vessel, it was stated that the deceased was newly 
enlisted and that, while still unfamiliar with the ship, he had opened an unguarded 
door, had fallen into the hold, and had received the injuries from which he died. 
(MS. Department of State, file no. 103.993.)

On these facts the United States Employees’ Compensation Commission in 
1921 awarded the claimant $15 a month for eight years—the compensation for 
a partially dependent father. A lump-sum settlement in the amount of $1,233.54 
was made by that Commission because the claimant was a foreign beneficiary. 
(Ibid.)
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other types of cases discussed previously.6 It is not enough, in contra- 
# distinction to local law, to show that the deceased, had 

wrongternatl0nal ke lived, would have been entitled to an action against 
the person committing the wrong. The person com

mitting the wrong against the alien is not the party chargeable with 
liability for the payment of the indemnity under international law. 
The responsibility under international law is not ordinarily for the 
act of committing the murder but for the wrong that the respondent 
state has committed in failing to take sufficiently adequate steps to 
prevent that act or to apprehend or punish the murderer. In those 
cases, of course, where the original wrong is committed by a higher 
official of the government, acting within the scope or apparent scope 
of his authority, or by a person directed by such official, the wrong is 
committed by the respondent government in the initial act, i.e. the 
murder; there has been a wrongful act of the respondent state through 
its higher officials, apart from any failure to prevent, apprehend, or 
punish the murderer.

As in other types of international claims, the burden of proof of 
establishing the claim is upon the claimant state. Not only must 
Burden of roof claimant state show that the respondent state has 

committed a wrong, but it must also show that the 
individual claimant has suffered pecuniary loss or injury.

The claim, once it is espoused by the claimant’s state and presented 
to the respondent government for settlement, becomes a claim of the 
espousing state. Thereafter, the claimant state may exercise dis- 

. # cretion in the settlement. Since it is in the interest of
dsdmant state the claimant state that all claims presented by it shall

be sound, extreme care is taken that the claimant 
shall prove that his claim is meritorious under international law. 
Frequently, a foreign office relies heavily on the information obtained 
and the advice given by its diplomatic and consular officials stationed 
in the country where the crime occurred. In practically every case 
claimants are repeatedly exhorted to be meticulously careful in the 
preparation of their cases, with a view to obtaining and presenting 
only the most accurate account of the events that have transpired in 
connection with the alleged wrong, and to make a fair and, if possible, 
accurate estimate of the pecuniary loss sustained. At times the 
acceptance or refusal of the amount offered in damages by the respond
ent government is left to the individual claimant. Among the con
siderations to be weighed in the refusal or acceptance of any amount 
offered is the possibility that if the offer is not accepted negotiations 
will be unduly protracted or possibly terminated, with the attendant 
risk of an unsatisfactory settlement, the possibility of a change of 
regime in the country where the injury occurred, or even failure of 5

5 See ante, chs. I, II, and III.
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settlement.6 There is, however, no duty on the part of the claimant 
state to present the offer to the claimant for his acceptance or refusal. 
If the foreign office considers the offer reasonable or the best that is 
obtainable, it may, for diplomatic or other reasons, end the matter 
by the acceptance of the amount offered.

A claim for death by wrongful act is made not for the benefit of 
the estate (represented by the executor or administrator) but for the 
benefit of the surviving dependents.

In a claim presented by Germany to the Commission organized 
under the terms of the convention of March 16, 1925, between Mexico 
and Germany, on behalf of Maria Laura Z. Plehn, widow of Hans 
Plehn, a German citizen who was murdered by bandits in Mexico 
on the night of January 28-29, 1916, the Mexican Agency interposed 

the objection that the claim should have been pre
sent t^e^laim sented on behalf of the executor or legal representative 

of the estate of Plehn. The German Agency, after 
referring to article 3227 of the Civil Code providing that:

Inheritance is the succession to all of the property of the deceased and to all of 
his rights and obligations, which are not extinguished by the death . . .

stated that—
the assertions of the Mexican Agent are incorrect to the effect that only the 
executor or legal representative of the estate has legal capacity to claim for the 
murder of Mr. Plehn, since in the present case, the right to the indemnity, for 
the reason of the death of Mr. Plehn, does not exist as among his properties nor 
did it form a part of his rights and obligations, but was born from the death of 
that party. Consequently, it suffices to prove the character of the surviving 
spouse, Mrs. Plehn, which is now proven, in order that such character may grant 
to her the right to demand the said indemnity.

M. Cruchaga, President Commissioner, to whom the case was 
presented for decision, stated 7 that:

The Mexican Agency has contended that “the right to claim for the murder of 
Mr. Plehn belongs to the executor or legal representative of his estate, according to 
Article 12 of the Regulation of the Commission, and it has not been proven that 
the claimant possesses either of these characteristics.”

The provision cited refers “to the claims that are filed in the name of a deceased 
claimant, either for damages to the person, or for loss of property, or damage to 
the same,” and in the present case it deals with a personal demand, not “in the 
name of the deceased,” but as a consequence of his death. The right to indemnity 
for the death of Mr. Plehn did not figure among the assets of the deceased and was

6 See, for example, the case of the Methodist Episcopal Mission at Chungking^ 
in which Charles Denby, American Minister to China, left the power to refuse or 
accept the offer of the Chinese Government of 23,000 taels, note silver, for losses 
sustained by the mission and its members in the Chungking riot in July 1886, to 
the superintendent of the mission. (1887 For. Rel. 159-167, 166, 176, 179, 180, 
189, 207.)

7 Opinion in the case, docket 6, unprinted ms., translation.
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born of the personal right of the widow, at the moment of the murder of her 
husband.

Under the terms of article 4 of the convention, the Mexican Govern
ment had admitted liability for the acts of bandits, provided that it be 
proven that the competent authorities failed to take reasonable 
measures for suppressing the acts of banditry or to punish those guilty. 
It did not appear that the competent authorities in Mexico had taken 
reasonable measures either to repress the acts of the bandits who com
mitted the murder or to punish those who were guilty. The widow’s 
nationality and her actual financial dependency on Plehn having 
been established, her claim for $30,000 national gold with interest 
was allowed in the amount of $20,000 national gold without interest.8

It is necessary to establish that the person claiming to have suffered 
a pecuniary loss is a national of the claimant state as a condition 
precedent to the establishment of an internationally valid claim.

For example, John J. Coughlin, a native of Ireland 
Nationality of and a naturalized citizen of the United States, was
the claimant lost when the Lusitania was torpedoed on May 7,

1915. His widow, Katherine Coughlin, whom he had 
married in the United States, but who was also a native of Ireland, 
together with his two sons, asked an indemnity from the German 
Government on account of his death and the death of a daughter, 
Margaret, under the terms of the agreement of August 10, 1922, 
between the United States and Germany.9 At the time of the dis
aster, Coughlin and his family were returning to Ireland to live, and 
thereafter Mrs. Coughlin continued to reside in Ireland. She was 
unwilling to state definitely when she would return to the United 
States. She had not taken the necessary steps to retain her American 
citizenship by compliance with the United States statutes.10 The 
Mixed Claims Commission, United States and Germany, disallowed 
her claim on the ground that she was not an American national on 
November 11, 1921, when the Treaty of Berlin became effective.11

In 1896 the Italian Government presented claims to the United 
States because three Italian subjects, charged with murder, were 
killed by a mob at Hahnville, Louisiana, in August of that year.12

8 Ibid.
Plehn was thirty-one years of age when he was murdered, and he could have 

been expected to live twenty-eight years longer. At the time of his death he was 
earning $7.81 a day.

9 Decisions and Opinions 513, docket 2489.
Act of March 2, 1907, sec. 4, 34 Stat. 1228-1229.

11 For other cases on the subject of the national character of an international 
claim, see ch. I, ante, pp. 94 et seg.

12 1896 For. Rel. 396-422; 1897 For. Rel. 353-354.
114297—37-------12
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The Government of the United States called attention to the fact 
that:

. . . The three victims of the Hahnville lynching are not Italians tem
porarily resident in the United States. They had each been here for some years, 

and were apparently without any definite intention of return- 
Declarants of the ing to their native land. They were contributing nothing to 
respondent state the resources or the wealth of Italy, were taking no part in 

her government, and were successfully evading the burdens of 
her military service. On the other hand, not only had they lived here continu
ously for considerable periods without apparent purpose to return to the country 
of their birth, but their intent to remain here and to adopt the United States as 
the place of their permanent domicile had been manifested in the most signal 
manner. They had shown it by taking part in our political affairs and by voting 
at our elections. They had shown it by express affidavits declaring their intent 
to become citizens of the United States, and to renounce all allegiance to the 
King of Italy, since, although the record evidence of such affidavit has been 
found in the case of Arena only, the others could not have voted without proof 
of oaths taken by them to the same effect, and must therefore be presumed to 
have taken them. Further, by qualifying and acting as electors they had, 
according to the constitution and laws of Louisiana, as interpreted by its supreme 
court, become citizens of that State and eligible to hold office. . . .

In obtaining indemnity for injuries inflicted upon a citizen the Government 
presenting the claim is in truth that citizen’s agent, and any legal or equitable 
defense good as against the citizen himself is equally good as against his repre
sentative. But an individual who participates in making the laws and electing 
the officers of one Government must in every just view be held to estop himself 
from complaining of that Government to any other. In point of principle he is 
not distinguishable from, but is to be identified with the body politic of which he 
becomes a member; he may not approve of a particular act of that body, but he 
contributes to the power which enables it to do any or all acts. As a matter of 
fact, indeed, his vote may have brought about the very legislation or elected the 
very officer responsible for the injury of which he complains. The soundness of 
the position, therefore, that an international reclamation will not be against a 
Government when the beneficiary of the claim by taking part in the organization 
and administration of that Government has in effect given his assent to its 
proceedings, seems to be supported by every consideration of justice and equity. 
These considerations, which go to the duty of the Italian Government in the 
premises, are reenforced by the absence of any real interest on its part. The 
wrongs done at Hahnville, on account of which its intercession is asked, were to 
persons who had abandoned Italian soil and had ceased to be part of the popula
tion of the kingdom, and who added nothing to its productive capacity or to its 
military strength. To intercede as asked, therefore, is to use the credit and 
prestige and power of the Italian Government on behalf of persons, or the repre
sentatives of persons, whose fate and fortunes were at the time of the infliction 
of the wrongs complained of no real concern to that Government.13

In reply Baron Fay a, Italian Ambassador at Washington, stated 
on December 31, 1896, in a note to Secretary of State Olney,14 that—

13 Secretary of State Olney to Baron Fava, November 27, 1896, 1896 For. Rel. 
407, 410-411.

14 Ibid. 412, 416-417.
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the fact that the three victims had been in the United States for several years can 
not be cited as a proof of their deliberate “ animus manendi.” If they had not 
been residing here temporarily, as asserted by your note, they would have sent 
for their families, whom they had left in Italy, where they had their domicile, 
and whom they supported from here by their labor, Venturella his wife and seven 
children, Arena his wife and 4-year-old son, and Salardino his old father, who was 
unable to earn his living. Under these circumstances, and however long and 
continuous their absence from Italy might have been, it can not be said that they 
had transferred their domicile to Louisiana, nor had they no [any] intention of 
returning to their native land, nor that they were not contributing to the resources 
and wealth of their own country. They had come here on business; that is to say, 
to provide by the fruits of their labor for the comfort of their wives, children, and 
parents, and they were thus contributing to the wealth of the country in which 
they had their home.

Nor is the other assertion, that they had withdrawn from military service, 
correct.

I can not follow your excellency in the views expressed by you as to a Govern
ment demanding indemnity for injuries inflicted upon one of its own subjects, 
being the agent of said injured subject. In that case the American Government 
would be, near that of the Sultan, the agent of the missionaries, in behalf of whom 
it is now demanding indemnities. Every Government owes it to itself to protect, 
within the bounds of justice, its own subjects, however poor and humble, and it 
would otherwise lose the respect of civilized nations.

By an act of Congress approved on July 19, 1897, the sum of $6,000 
was appropriated for the payment of these claims “out of humane 
consideration and without reference to the question of liability 
therefor”.15

Where a claim is presented on behalf of a national of a claimant 
state to a respondent state for the death of an alien who was a national 
of a third state, the situation involved is different from that in which 
a national asks his government to espouse a claim that has formerly 
Deceased a non- belonged to an alien. In the former type of case the 
national of the claim arises out of the death of an alien and has never 
the respondent belonged to the alien. In theory the national claiming 
state indemnity for the death of an alien, or of a fellow
national for that matter, can recover damages only for the extent of 
loss actually arising from the death. Damages cannot properly be 
asked either for the value of the life of the deceased, since that life 
never belonged to the claimant, or on behalf of the estate of the 
deceased, since such a claim would be based on property that belonged 
to the alien and would be impressed with the nationality of the state 
of which the deceased was a national. The indemnity which the 
claimant state may ask is confined to the indemnification of the wrong 
done to its national, and no indemnification that may properly be 
asked by the state of which the deceased was a national may be asked

15 1897 For. Rel. 353-354; 30 Stat. 105, 106.
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by the claimant state. If this were not so, the rule that a claim must 
be “national” in origin would be vitiated.16

18 The question whether heirs, creditors, administrators, etc., must possess the 
nationality of the claimant state has arisen on numerous occasions.

Under the treaty between France and the United States of January 15, 1880 
(extended July 19, 1882 and February 8, 1883), the Commission established there
under was authorized to pass upon “all claims” of “citizens of France”. A 
claim was presented by the duly appointed administrator of Wiltz’ estate, Pierre 
S. WiltZj an American national, for the imprisonment of and for the personal 
property losses suffered by Leon R. Delrien, a French national, since deceased. 
A majority of the Commission, Baron de Arinos and A. O. Aldis, agreed that—

it was not enough that the deceased was a French citizen when he suffered 
the loss and when he died, and that his administrator presents the claim. It 
should further appear that the real and beneficial claimants, who will ulti
mately receive the amount that may be allowed are French citizens; and they 
must appear and present their claims. . . . [Boutwell’s Report (1884) 
57, 62-63, docket 313.]

The Commission took the position (a) that the legal representative of the 
decedent might appear and prosecute a claim without reference to the nationality 
of the representative; and (b) that jurisdiction might be taken by the Commission 
if the decedent was at the time of the loss a citizen of the country prosecuting the 
claim, if the heirs or legatees who would receive the benefit of any award that 
might be made were also citizens of the same country at the time the treaty was 
ratified, and if the memorialist was duly authorized to appear on behalf of the 
beneficiaries. (Ibid. 65.)

In the following cases the claim was either originally owned by a non-national 
of the claimant state or was presented by or on behalf of non-nationals, or both:

Cassius C. Young et al., heirs at law of Guilford D. Young (United States v. 
Mexico), decided under the treaty of February 2, 1848, 3 Moore’s Arb. 2752 
(claim of American heirs for compensation for services rendered to Mexico 
by Col. Guilford D. Young, who, as an officer in the Mexican Army, “ceased 
to be a citizen” of the United States; claim disallowed).

Estate of M. J. de Lizardi (United States v. Mexico), Commission estab
lished under the convention of July 4, 1868, ibid. 2483, docket 146 (the heir 
of the estate of an alleged American citizen was an alien; claim disallowed).

Julius Alvarez (United States v. Mexico), the same Commission, 2 Moore’s 
Arb. 1353, footnote 6, docket 915 (an award conditioned upon proof that 
direct recipients, whether heirs or creditors, were American citizens; award 
not made absolute in favor of the administrator in the absence of such proof).

Heirs of Felix Maxan (United States v. Mexico), the same Commission, 
3 Moore’s Arb. 2485, docket 182 (original claimant was an American; claim 
of Spanish heir disallowed).

Mrs. Ann Grayson, administratrix for John J. Cowley (Great Britain v. 
United States), Commission established under the terms of arts. XII et seq. 
of the treaty of May 8, 1871, Hale’s Report (1874) 19, docket 291 (claim of 
widow of British subject who had married an American prior to the pre
sentation of the claim; share of the widow disallowed).

James B. Halley, administrator of Jas. Pollock (Great Britain v. United 
States), the same Commission, ibid. 19, 20; Howard’s Report (1874) 15-18; 
docket 205 (“The commissioners are all of opinion that the particular 
nationality of the administrator [here apparently an American] does not 
affect the question [of the right of the beneficiaries to present a claim]”).

[Footnote continued on p. 645.]
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A claim against China was presented by Ella C. Wilkinson and 
the other heirs at law of Mr. and Mrs. George Frederick Ward, all
Footnote 16—Continued.

Wm. Dudley Foulke, Administrator of the Estate of Eduardo Cisneros 
(United States v. Spain), decided under the terms of the agreement of Febru
ary 11-12, 1871, 3 Moore's Arb. 2334, docket 105 (claim of American-born 
heir of Eduardo Cisneros, a Spanish subject, original owner of the claim; 
claim not within the jurisdiction of the Commission).

Joseph Napoleon PercM (France v. United States), Commission established 
under the terms of the treaty of January 15, 1880, as extended, Boutwell's 
Report (1884) 4, docket 3 (claimant, a native-born French national, was 
naturalized as an American citizen in 1870 after the acts of which complaint 
was made occurred; claim disallowed on the ground that he was not a French 
citizen at the time when his memorial was filed).

Henriette Levy (France v. United States), the same Commission, ibid. 65, 
docket 253 (claim of the widow of a French citizen, the original owner of the 
claim, who lost her French citizenship in 1871 through the collective naturali
zation of natives of Alsace; claim disallowed on the ground that the claimant 
was of German nationality).

Oscar Chopin (France v. United States), the same Commission, ibid. 88, 
docket 592 (award made in favor of American-born heirs of a French citizen, 
who died after the ratification of the treaty under which the Commission 
was established and after the presentation of the memorial).

Narcisa de Hammer and Amelia de Brissot (United States v. Venezuela), 
Commission established under the convention of December 5, 1885, 3 
Moore's Arb. 2456, 2459, dockets 27 and 30 (claims of native-born Venezuelan 
women, domiciled in Venezuela, widows of American citizens, for the death 
of their respective husbands; claims disallowed).

Estate of William E. Willet (United States v. Venezuela), the same Com
mission, ibid. 2254; Opinions Delivered by the Commissioners in the Principal 
Cases (1890) 96; docket 21 (claim presented by a native Venezuelan woman, 
domiciled in Venezuela, widow of an American citizen, as administratrix of 
the estate of her husband, who had owned the claim; claim allowed).

Leonardo Peck (United States v. Venezuela), the same Commission, 3 
Moore's Arb. 2257; Opinions Delivered by the Commissioners in the Principal 
Cases (1890) 419; docket 45 (where the widow and children of an American 
citizen were native Venezuelans it was held that “the executor is entitled, as 
the legal representative of Peck, to claim here the amount due his estate 
[the value of the property seized by Venezuela prior to his death], he having 
presented the claim to the American legation at Caracas for its intercession 
as early as 1864").

Gaspar A. Betancourt, Spanish Treaty Claims Commission of 1898, Fuller's 
Report (1907) 44, docket 466 (original claimant was an American citizen who 
died in 1904 after submitting a claim against Spain for $50,000 damages for 
wrongful arrest and imprisonment; he left five sons and daughters, three or 
four of whom were Spanish; an award of $10,000 was made in favor of the 
personal representative of the decedent).

Estate of Sebastiano Brignone (Italy v. Venezuela), Commission established 
under the terms of the protocols of February 13 and May 7, 1903, Ralston's 
Report (1904) 710 (claim of a native Venezuelan, widow of an Italian 
national, for property losses of the decedent disallowed; claim of Italian heirs 
of decedent allowed).

Heirs of Fortunato Corvaia (Italy v. Venezuela), the same Commission, ibid. 
782 (claim of Italian heirs of a Sicilian subject who lost his citizenship when
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American citizens, for $100,000 on account of the killing of Ward and 
his infant child and for $50,000 for the killing of Mrs. Ward during the 
Boxer uprising in 1900 in China.17 George Frederick Ward was a 
British subject and had married Etta Fuller, an American citizen. 
The Commission, appointed by the Government of the United States 
to pass on claims resulting from the uprising, said—

It is a well established rule both of municipal and international law, that the 
national character of a married woman is in all cases determined by that of her 
husband; and that such national character, once acquired by marriage, continues 
on the death of the husband. The wife’s nationality of origin does not ipso 
facto revert upon the husband’s death, but it may be restored by proper proceed
ings under certain treaty provisions.

It is also the general rule of law that if the husband and wife had different 
domicils when they were married, the domicil of the husband becomes the true 
and only domicil.

The nationality and domicil of Mrs. Etta Ward at the time of her death were 
those of her husband. Both were British subjects. The Government of the 
United States had no jurisdiction over either their persons or property. The 
Chinese Government owed to the United States no obligation on their behalf. 
The United States Government can, therefore, make no demand for indemnity for 
losses or injuries sustained by them, or by others in consequence of their death. 
Such a claim rests solely within the jurisdiction of the Government of Great 
Britain.

Accordingly, the Commission disallowed the claim by its decision 
of October 11, 1902. The decision was approved by the American 
Minister to China, Mr. Conger, on October 23,1902 and, subsequently, 
by the Department of State.

Whether a national may make a claim for pecuniary losses suffered 
on account of the death of a non-national was considered at length by
Footnote 16—Continued.

he accepted a position in the diplomatic service of Venezuela; claim dis
allowed) .

In the case of the French firm of J. Sala and Company (United States v. 
Santo Domingo), the Government of the United States was asked to espouse 
a claim against the Government of Santo Domingo by the widow of a French 
member of the firm, the widow apparently having resumed her American 
nationality following the death of her husband. The Department of State, 
in supporting the claim, stated that:

While, in the opinion of the Department, a citizen of the United States 
is not entitled to invoke the assistance of the Government in respect of 
a claim against another Government acquired from a foreigner by mar
riage and assignment (by partnership arrangement or otherwise), yet it is 
believed that where such claim comes to the wife by succession, by the 
death of her husband, as in this case, the offices of this Government 
should be extended to her. [Assistant Secretary Hill to Messrs. 
Coudert Brothers, June 9, 1900, ms. Department of State, 245 Domestic 
Letters 484.]

17 Claim of the Heirs at law of George Frederick Ward and Etta Wardf Minister 
Conger to Secretary of State Hay, October 24, 1902, ms. Department of State, 
120 Despatches, China, no. 1130, claim no. 180.
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the Mixed Claims Commission, United States and Germany, estab
lished pursuant to the agreement of August 10, 1922. That Com
mission held that such claims could be allowed.

Prior to the presentation of these claims, the case of Gladys Mary 
BaylieSj an American citizen who submitted a claim against Germany 
for an indemnity on account of pecuniary loss which she suffered 
through the death of her father, Charles Fowles, a British subject, in 
the sinking of the Lusitania, was given careful consideration in the 
Department of State. The attorneys for the claimant were at first 
informed that—
the Department does not, as a rule, support diplomatic claims against foreign 
governments for the death of aliens, it being a prerequisite of claims in death cases 
that the deceased as well as the claimants be American citizens.18

The British Government, however, through its Reparation Claims 
Department, informed the attorneys of Mrs. Baylies on May 3, 1920 
that in the British view the nationality of the applicant is the determin
ing factor, and that the “loss or damage suffered by the British 
dependent of a deceased American would certainly be accepted for 
inclusion in the British Claim.”19

After a review of the situation presented by this type of claim it was 
stated by a member of the Solicitor’s Office of the Department of 
State that:

In view of the fact, therefore, that there is no case in international law just 
like the present one, no precedent for it, none against it, that such a recovery 
for pecuniary loss is permissible by statute in both the United States and England, 
and in view of the further fact that the way to make a precedent is to support 
such a claim in order that the question may be judicially determined from the 
standpoint of international law, would it not be well for the Department to agree 
to press the claim in order that the question may be decided and a precedent 
made one way or the other; in order that it may be decided in the most authorita
tive manner by some international tribunal, so as to make the decision interna
tional law rather than to permit it to remain merely Departmental practice and 
view? 20

The claims of American nationals of this description were accord
ingly submitted to the Mixed Claims Commission, United States and 
Germany, and the question was carefully considered in the “Opinions 
dealing with Claims of American Nationals for Damages Growing 
out of the Deaths of Aliens and Administrative Opinion No. VI”, 
on January 5, 1925.21 Chandler P. Anderson, the American Com
missioner, took the position that the “rules as laid down by the 
Umpire in his Decision in the Life-Insurance Claims correctly inter

18 Letter to Messrs. Bergen and Pendergast, March 5, 1920, ms. Department of 
State, file no. 462.11F821.

18 Ibid. 462.11F821/3.
20 January 22, 1920, ms. Department of State.
21 Decisions and Opinions, 195.
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pret the rule laid down in Administrative Decision No. I and apply to 
the question here under discussion” and that “consequently Germany 
is liable under the Treaty of Berlin for all losses, damages, or injuries, 
which American claimants have suffered in consequence of the loss 
on the Lusitania of persons upon whom they were dependent, or 
from whom they received contributions, or whose loss caused them 
any other damages, which can be measured on a pecuniary basis, 
whether or not the persons lost were aliens or citizens of the United 
States”.22 Dr. Kiesselbach, the German Commissioner, took the 
position that there was a difference between a “loss” and an “injury” 
and that the most that could be said was that the claimants in these 
cases suffered “loss” but were not “injured”.23 He pointed out that 
“No nation has presented claims [to Germany] on behalf of surviving 
dependents as such, though doubtless many nationals of the Allied 
and Associated Powers were afflicted through the death of relatives 
not of their own nationality. ”24

Umpire Parker, in holding that these claims might be submitted 
by the United States, stated that:

It is competent for a' nation to exact reparation from another nation for the 
economic loss that the former may have sustained through the wrongful taking 
of the lives of its nationals by the latter. Such exactions sometimes take the 
form of demands for the payment of indemnities on a per capita basis for the 
lives lost, without any attempt to measure by pecuniary standards the value of 
such lives. The United States has not elected to make such demands on Germany. 
But it has, under the Treaty of Berlin, including the provisions above referred 
to of the Treaty of Versailles incorporated therein, put forward numerous demands 
on behalf of its nationals for damages suffered by them resulting from deaths 
caused by Germany’s acts. The right to such compensation does not vest in 
the claimant through the decedent, for such right was never lodged in the deced- 
dent. On his death the initial right to demand compensation for damages 
suffered vests in the survivor. The basis of the liability to respond in damages 
is not the loss sustained by the nation, or by the estate of the deceased, or the 
value to them of the life lost, but rather the damages resulting to the survivor 
from the death. The claim of such survivor is original and not derivative.25

In conformity with this opinion the Mixed Claims Commission 
allowed the claim of Gladys Mary Baylies,26 previously referred to. 
Her father, a British subject forty-nine years of age, had contributed 
$200 a month to her support. She was twenty-six years of age at 
the time of his death. The Commission awarded her $10,000, 
basing that amount on the extent to which the contributions of the 
father to the daughter were “the direct fruits of the personal efforts 
of the decedent”.27

22 Ibid. 198.
23 Ibid. 202.
24 Ibid. 206.
25 Ibid. 208-209.
26 Ibid. 554, docket 93.
” Ibid. 555.
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In another case, Dora Burke, a child six years of age and an 
American citizen, lost her father, Ernest James Burke, a British 
national forty-nine years of age, when the Lusitania went down. 
The Mixed Claims Commission awarded her $5,000. The decedent 
was a machinist and earned $1,200 to $1,900 'per annum. He was 
survived by a wife and another daughter, both British nationals. 
Umpire Parker stated that “Dora, at the tender age of 6 years, was 
deprived not only of his support but of his training, direction, and 
supervision of her education.” 28

Charles Klein, a British subject forty-eight years of age and a 
declarant of the United States, lost his life in the Lusitania disaster. 
He left surviving him two sons, Philip and John Victor Klein, then 
twenty-six and six years of age, respectively, both born in the United 
States and American nationals. Their father had been a successful 
playwright and had contributed liberally to the support of his family. 
Claim was made on behalf of the sons for the value of property 
which belonged to the decedent and which was lost with him on the 
Lusitania. It was held that the claim for such property loss was 
impressed with British nationality and could not be maintained 
before the Commission. The sons were allowed $20,000 and $30,000, 
respectively, however, on their own behalf for losses sustained by 
them on account of the death of their father.29

Charles George Edward Surman, four years of age, and Lyndon 
Surman, two years of age, American citizens, were the minor sons of 
Mabel Annie Surman, a British subject thirty-three years of age, who 
went down with the Lusitania; they were allowed $5,000 each by the 
Mixed Claims Commission.30 The children had been wholly dependent 
for their support upon their mother who had worked as a housemaid.

Nora, Andrew, and Francis Augusta Connelly?1 twelve, ten, and 
five years of age, respectively, American citizens, were allowed $1,000, 
$1,000, and $1,500, respectively, when their father, Owen Connelly, 
a British subject fifty-one years of age, was lost with the Lusitania

28 Ibid. 567, docket 2247.
This question was also raised in the Martin case (United States v. Germany). 

Jane McKeon, a British subject, thirty-seven years of age, went down with the 
Lusitania. A claim against Germany was presented to the Mixed Claims 
Commission for an indemnity by three of her nieces, Elizabeth, Genevieve, and 
Eleanor Martin, American citizens, none of whom received contributions from 
the aunt who had been a waitress. Eleanor Martin was born nearly five years 
after the death of her aunt. The claims were denied. Claims presented on 
behalf of Thomas McKeon and Ellen Martin, brother and sister of the decedent 
and British subjects, were also disallowed, as was the claim made on behalf of 
the Estate of Jane McKeon, which was impressed, of course, with British nation
ality. {Ibid. 636, docket 5425.)

29 Ibid. 556, docket 476.
30 Ibid. 569, docket 2501.
31 Mary O’Brien et al. (United States v. Germany), ibid. 585, docket 4065.
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on which he was employed as a fireman. The children were wholly 
dependent upon their father for support.

The claim of Mary Barchard Williams (United States v. Ger
many),32 though similar to the cases just described, involved a more 
difficult point. The former husband of the claimant, Edmond E. 
Barchard, a British national, was lost on the Lusitania. The widow 

. before her marriage to the decedent was an American
hldlbeen^n^en citizen* Under the act of Congress approved March 
and resumes the 2, 1907, an American woman who married a foreigner 
claimantstate1116 to°^ the nationality of her husband, and at the 

termination of the marital status she could resume 
her American citizenship, if residing in the United States, by con
tinuing to reside therein, or if abroad, by registering at an American 
Consulate as an American citizen or by returning to reside in the 
United States. The claimant returned to the United States after 
the death of her husband and remarried at Columbus, Ohio, where 
she was living at the time the case was considered by the Mixed 
Claims Commission. The Commission found that she had lived in 
the United States during her first marriage, that she had never given 
up her intention to continue to live in the United States, and that 
at the moment of the death of her British husband, she “eo instanti 
resumed her American citizenship upon the termination of the 
marital relation by his death”.33 The Commission held that:

. . . Upon the death of claimants husband the initial right to demand 
compensation vested in her. This demand is original and in no sense derivative 
(see Administrative Decision No. VI, Decisions and Opinions, pages 208-211). 
Coincidentally with the vesting in her of this initial right, the claimant, through 
her residence in the United States and its continuance, was by virtue of the act 
of the Congress fully restored to American citizenship. It follows that the 
claim for damages suffered by her, here put forward by the United States, is 
American in origin and that, as she has ever since remained a citizen of the 
United States, this claim falls within the terms of the Treaty of Berlin.* 84

Another case similar to the case of Mary Barchard Williams is that 
of Jeannette A. Mitchelhill?5 Her husband, William Mitchelhill, a 
British subject forty-four years of age, was lost with the Lusitania. 
He was survived by his wife and a son three years of age (James 
Moffatt Mitchelhill),36 both claimants. Mrs. Mitchelhill was born in 
Missouri and upon her marriage to the decedent in 1907 became a 
British subject. The son was born in the United States, and the

88 Ibid. 221, docket 594.
88 Ibid. 227.
84 Ibid. 228.
88 Ibid. 600, docket 3982.
88 Ibid.
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widow and son continued to live in the United States after Mitchel- 
hill's death. On the basis of the Mary Barchard Williams case, the 
Umpire held that the claims of Mrs. Mitchelhill and her son were 
American both in point of origin and at the time of their presentation. 
The claim put forward by Mrs. Mitchelhill as Executrix of the Estate of 
William Mitchelhill37 for $866, the value of personal property lost by 
her husband, was disallowed because it was impressed with British 
nationality. She was awarded $20,000, however, on the claim 
presented on her own behalf for the death of her husband, based on the 
loss of expected contributions, and $10,000 was awarded the minor son 
for the loss of his father's support, care, and supervision.

Not every case involving the death of a national in a foreign country 
may properly be made the basis of an international claim by the state 
of which the deceased was a national. A state is not required to 
Indemnity for guarantee the life, limb, or property of the aliens who 
death not re- visit it shores. Secretary of State Fish stated this
covered very clearly in an instruction of February 23, 1875,
to John W. Foster, American Minister to Mexico, with reference to 
the assassination in Mexico of Henry Morris, an American mis
sionary, whose body was horribly mangled and who left a large family 
surviving him.* 38 He said:

. . . Such an incident is not uncommon to propagandism in regions where
the doctrines sought to be disseminated may be new and consequently more or less 
unpalatable. Martyrs must be expected at such times. It is much to be 
deplored that a citizen of the United States should have been one of the victims. 
The promptness and energy with which you applied to the Mexican Government 
in the matter, are to be commended. There is cause to fear, however, that we 
can not judiciously require from them a pecuniary compensation for the relief of 
the wife and children of the murdered man, unless we can show that the killing was 
Tests of res o occasioned by an act or omission of a person in authority at
sibility reS*>°n Acapulco. Governments are not usually accountable in

pecuniary damages for homicides by individuals. All that 
can fairly be expected of them is that they should in good faith, to the extent of 
their power, prosecute the offenders according to law.39

In 1881 a number of Arabs attacked H.M.S. London in Zanzibar 
waters and murdered Captain Brownrigg, a British subject, together 
with three seamen. Upon the capture of two of the culprits, Great 

Britain demanded their public execution. When the 
ishmenf6 PUn~ Sultan of Zanzibar stated that he never inflicted that 

penalty, the British Government was content with the 
imposition of a sentence of life imprisonment on the guilty. No 
indemnity was demanded or paid.40

37 Ibid.
38 Minister Foster to Secretary of State Fish, February 9, 1875, ms. Department 

of State, 53 Despatches, Mexico, no. 241.
39 Ibid. 19 Instructions, Mexico, 166, no. 192.
40 73 Br. & For. St. Paps. (1881-82) 693, 695, 699.
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A claim against Mexico was presented to the British-Mexican 
Claims Commission, established in accordance with the terms of 
the convention of November 19,1926, on behalf of Mrs. A. H. Francis, 
the widow of Thomas Francis, a British subject. Francis, together 
with his two companions, was murdered by a party of Mexicans on 
December 9, 1914, on a road about six miles northeast of the San 
Jos6 mining property in the State of Sonora. The bodies were found 
the same day, and the authorities at Nacozari were at once informed. 
The commandant of that town, the local judge, and fifteen soldiers 
No negligence; arrived that evening, and proceeded next day to 
prompt punish- the scene of the crime. A judicial investigation 
ment was immediately commenced, and on December 13
two Mexicans were arrested who had in their possession some of the 
effects of the murdered men. The accused admitted their crime; 
they were convicted and were shot on December 21 of that year. 
In holding that Mexico was not liable for the payment of damages, 
the Commission stated that:

4. Now it is evident that the criminals were punished with exceptional prompti
tude, seeing that they were executed within a fortnight of the crime, and the only 
ground, therefore, upon which the British claim can be based is that the authori
ties omitted to take reasonable measures to suppress the offence or to protect peace
ful citizens residing in the neighbourhood.

5. There is no direct evidence whatever of negligence on the part of the author
ities, and the British Agent did not even suggest any specific measures that they 
should have taken. In no country in the world can isolated crimes of this nature 
be prevented, and even if, in view of the disturbed state of the country, the Mexi
can authorities had regularly patrolled the road, it cannot be said that this would 
necessarily have prevented the murder. Moreover, it is admitted in the claimant's 
affidavit that Mr. Francis had, on previous occasions, made trips between the 
mining property and the city of Douglas with perfect safety. The authorities, 
therefore, had no reason to anticipate that there was any special danger on the 
road which he took on this occasion.

6. The Commission consequently is of opinion that no omission or other fault 
has been established against the Mexican authorities and that the claim must be 
rejected.41

41 Decisions and Opinions of the Commissioners (London, 1931) 131, docket 17.
See also the cases of:

Annie Bella Graham Kidd (Great Britain v. Mexico), Further Decisions and 
Opinions of the Commissioners (London, 1933) 36, docket 29 (the murder of 
the claimant's husband was committed by a band of brigands; orders were 
given to military authorities to arrest the brigands and to shoot them in case 
they were arrested; and six or eight of the brigands were shot as a result of these 
orders; it was held that the Mexican authorities did all that was in their power 
to arrest and punish the guilty and that the claim should be disallowed).

Mrs.J. M. Fraser (Great Britainv. Mexico), ibid. 309, docket 73 (the murder 
of the claimant's husband was committed by bandits; troops were sent in 
pursuit of the bandits by the local authorities and a warrant was broadcast for 
the capture of the two murderers; both bandits were finally killed; it was held 
that there was no negligence on the part of the competent authorities and that 
Mexico was not liable under the circumstances and the terms of the convention).
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Harry G. Smith, superintendent of a milling plant at a mine in 
Mexico, was murdered on September 24, 1921 by one Quezada, an 
employee at the mine. The deceased’s father, F. M. Smith, an Ameri
can citizen, claimed damages for the murder of his son in the amount of 
$25,000, predicating the claim on the failure of the Mexican author
ities to afford proper protection at the mine and the failure to appre
hend and punish the murderer.

The General Claims Commission, United States and Mexico,
established under the convention of September 8, 1923, found that
there had been no special request for protection prior to the murder of
Adequacy of Smith and that after the crime measures were taken
steps taken; to afford greater protection. The evidence of what region where _ ° ^
crime committed was done to apprehend Quezada was vague, ihe 
considered Commission held that there was no responsibility
attaching to Mexico on account of any failure to afford protection 
and that, “ taking into consideration the sparsely settled character of 
the region where the murder was committed, . . . the evidence sub
mitted is insufficient to establish an international deliquency on the 
part of Mexico in the present case”.42

A claim was made for $26,955.70 by Laura A. Mecham and Lucian 
Mecham, Jr., the wife and son of Lucian M. Mecham, an American 
citizen who, while in Mexico, was robbed (February 11, 1921), and 
was beaten by bandits (March 18, 1922) so severely that he died 
eleven days later. With reference to the robbery, the General Claims 
Commission, United States and Mexico, held that the Mexican au
thorities fell short of their duty to provide appropriate means to 
Where more effi- Prosecu^e and punish the offenders. With reference 
carious measures to the murder, the Commission found that it was not a 
^pbyedVe been (lues^on as to whether more efficacious measures might 

have been employed to apprehend the murderers, but 
rather “ whether what was done shows such a degree of negligence, 
defective administration of justice, or bad faith, that the procedure 
falls below the standards of International Law.” As to this, the 
Commission was not prepared to say that such a standard was violated. 
Accordingly, the Commission made no allowance of damages on 
account of the murder or the failure to apprehend the murderers.43

A number of missionaries of the Home Frontier and Foreign Mission
ary Society of the United Brethren in Christ,44 a corporation organized 
under the laws of Ohio, were killed in 1898 in Sierra Leone, Africa, 
during an uprising of natives, who protested against the levy of a

42 Opinions of the Commissioners (1929) 208, 209-210, docket 180.
43 Ibid. 168, 170, 172, docket 225. The sum of $50 was allowed for the denial of 

justice involved in the case of the robbery and for money paid by Mrs. Mecham 
to Mexican soldiers or officials at the time of the murder.

44 Nielsen’s Report (1926) 421.
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certain tax by the British Government. Property of the society was 
also destroyed. A claim was presented on behalf of the society by the 
Government of the United States when the American and British 
Claims Commission was organized under the special agreement of 
August 18, 1910. That Commission, Henri Fromageot, President, 
decided on December 18, 1920, that Great Britain was not responsible 
for the losses suffered. Although some difficulty might have been 
foreseen in the levying of the tax, there was nothing to suggest at the 
time the tax was levied that conditions would be more serious than 
usual in the region. The uprising was quickly suppressed, and law 
and order was enforced with firmness and promptitude. The guilty 
natives who were caught were prosecuted and punished. Though 
some mistakes might have been made in the execution of the policy 
adopted by the British Government, the policy adopted was considered 
to have been, in the main, a proper one.

While recommending that something be paid to the missionaries as 
an act of grace, the President of the Tribunal, in disallowing the claim 
from a legal standpoint, said—
it is clear that from the outbreak of the insurrection the British authorities took 
every measure available for its repression. ... It is impossible to judge the 

system of police and protection of life and property in force in 
the savage regions of Africa by the standard of countries or 
cities which enjoy the social order, the respect for authority, 
and the settled administration of a high civilization. A gov

ernment can not be held liable as the insurer of lives and property under the 
circumstances presented in this case.

Standards of 
protection may 
vary

He added that:
Finally it is obvious that the Missionary Society must have been aware of the 

difficulties and perils to which it exposes itself in its task of carrying Christianity 
to so remote and barbarous a people.45

A claim against the Government of the United States was presented 
by the British Government to the Claims Commission established by 
the United States and Great Britain pursuant to the special agree
ment of August 18,1910, on behalf of the Next of Kin of Miss Elizabeth 
Cadenhead,46 a British subject. Miss Cadenhead was accidentally 
killed by an American soldier on July 22, 1907, while the soldier was 
attempting to prevent the escape of a military prisoner from his 
custody at Fort Brady, Sault Ste. Marie, Michigan. Miss Caden
head was in the company of her brother and a friend at the time of the 
shooting, and was leaving Fort Brady after a visit. The three were 
walking along a sidewalk near the fort. The private, who killed the 
deceased, was found to be free of criminal liability—the shooting * 48

45 Ibid. 425-426.
48 MS. Department of State, numerical file no. 7791; ibid, decimal file no. 

411.41 Cl 1; Nielsen’s Report (1926) 505.



DEATH CASES 655

taking place while he was in the performance of his duty. He was 
accordingly acquitted by a court martial of Army officers.

Henri Fromageot, the President of the British and American 
No denial of Tribunal, disallowed the claim, stating that “It has
justice not been shown that there was a denial of justice, or
that there were any special circumstances or grounds of exception to 
the generally recognized rule of international law that a foreigner 
within the United States is subject to its public law, and has no greater 
rights than nationals of that country.” 47

He then added:
Furthermore, no evidence is offered and no contention is made as to any per

sonal pecuniary loss or damage resulting to the relatives or legal representatives 
of the unfortunate victim of the accident, and it is to be noted that this is a 
pecuniary claim based on alleged personal wrongs of nationals of Great Britain, 
as appears from its inclusion in Clause III of the Schedule of Claims in the 
Pecuniary Claims Convention, under which it is presented.48

In 1921 a claim was presented to the United States by the Italian 
Government on behalf of Mrs. Qiovanna Bellavigna ved. Picciafuoco, 
an Italian subject, for the death of her son, Agrippino Picciafuoco, 
which occurred on October 6, 1917 when the Italian submarine H-6 
was sunk by mistake by a United States naval vessel in the Straits of 
Gibraltar. A naval investigation showed, inter alia, that two 
Italian submarines had been following an Italian merchant ship; that 
the Italian submarines were fired upon in the belief that they were 
enemy-owned; that signals in the vicinity had been improperly given 
and were misunderstood; that the United States vessel had been 
Accidental; no fired upon; that there was good reason to believe that 
negligence enemy submarines were in the neighborhood; and that
a fourth vessel was at fault in failing to keep the American vessel 
advised of the situation. |^j

Since there was no negligence or malfeasance on the part of the 
officers or crew of the American vessel, the United States denied 
responsibility, and no indemnity was paid.49

The claim of Sophie B. Sturtevant (United States v. Mexico)50 for 
$100,000 on account of the murder of her husband, Charles Ferris 
Sturtevant, was disallowed by the General Claims Commission 
established by the two countries under the terms, of the convention of 
September 8, 1923. Sturtevant was murdered on June 4, 1924 in

47 Ibid. 507.
48 Ibid.
49 MS. Department of State, file no. 411.65B41.
60 Opinions of the Commissioners (1931) 169, docket 6.
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Mocorito, Sinaloa, Mexico. The Commission dismissed the claim 
on the ground that:

It is a question of surmise, more or less, whether the judicial authorities 
No palpable neg- omitted any effort to ascertain the identity of, and to punish, 
ligence in effort the guilty person; but it is clear that there is no evidence or 
to identify and record of any negligence so palpable as to constitute a viola- 
pumsh guilty tion of International Law.51 52 * 54

Adele Darden Blount, the mother of John D. Blount, both American 
citizens, claimed $25,000 from Mexico because of the murder of her 
son, whose body was found on February 13, 1918 in the vicinity of 
Ciudad Ju&rez, Chihuahua, Mexico, with indications that he had 
been murdered a few days prior thereto.62 The claim was arbitrated 
by the General Claims Commission established under the convention 
of September 8, 1923. The American Agent before the Commission 
Evidence too stated that, in view of the mystery surrounding the 
meagre to show crime, he did not think there was a deficiency in the 

proceedings carried out by the Mexican judge duringlaxity

the initial investigations but that the investigations were abandoned 
without careful investigation of the possible clues. In view partic
ularly of the meagerness of the evidence, the Commission found that 
there was no ground for concluding that there was an international 
delinquency on the part of Mexico in the procedure following the 
commission of the crime and disallowed the claim.

The children of George Eitelman—Irma, Lillian, and B. B.Eitelman, 
all American citizens—presented a claim for $50,000 against Mexico 
for submission to the General Claims Commission, United States and 
Mexico, arising out of the death of their father. Eitelman’s 
body was found by a roadside in Mexico on September 16, 1916. 
The local authorities went promptly to the scene of the crime and 
made an investigation. Three persons were arrested on suspicion. 
Sufficient dili Until October 9, at least, serious effort was made to 
gence in the in- procure a clue as to the identity of the murderer.
vestigation of The Commission disallowed the claim apparently on the crime , .the ground that the steps taken m the investigation
had been sufficiently diligent and intelligent to prevent the attaching
of responsibility to the acts of the Mexican Government.63

In another case, that of A. L. Harkrader,64 claim was made before 
the same Commission by the Government of the United States for 
$25,000 for the death of the claimant’s son, Wert D. Harkrader, 
who on November 19, 1922 was induced to take a ride with two 
Mexicans who apparently robbed and killed him. Although investi

51 Ibid. 173.
52 Ibid. (1929) 226, docket 172.
63 Ibid. 15, docket 1984.
54 Ibid. 66, docket 169.
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gations were immediately made by the Mexican police, they proved 
futile. The claimant alleged that there was negligence in the investi
gations. The Commission in disallowing this claim stated that “on 
the whole, it seems that in the present case considerable efforts were 
made” 55 in the investigation of the crime.

Lottie Sevey,56 an American citizen, asked damages in the amount 
of $25,000, in a claim presented to the General Claims Commission, 
United States and Mexico, for the death of her husband, Mose T. 
Sevey, who was killed on October 20, 1920, by one Kamon Navarro. 
At the time of his death, Sevey was a mine superintendent in the 
State of Sonora, Mexico.

The Commission held that even if the officials in that locality took 
sides with the laborers with reference to the subject of hours and 
wages, this did not amount to a failure on the part of the Mexican 
authorities to give proper protection to the claimants husband. 
The murder took place at 7:15 a. m., and the police authorities, 
who were notified at once, arrived at the scene of the murder at 11 
a. m. Judicial proceedings were instituted, and appropriate instruc
tions were issued looking to the apprehension of Navarro. The 
Commission dismissed the claim because it was of the opinion that 
the local authorities were not dilatory and that no international 
delinquency could be predicated on the facts set forth.

On May 10, 1909 a riot took place at Col6n, Panama, during 
which two Americans, Charles M. Abbott, white, and John Williams, 
colored, were killed, the former by a rock and the latter by a rifle 
shot.57 The police force of Col6n was not responsible for the dis
order. Marcelino Herrera, an ex-Panamanian policeman, was 

. charged with the murder of Abbott and was acquitted
duty^no^yFolated by the Court of the Canal Zone,58 and several police 

officers were removed from office. The parents of 
Abbott asked to be indemnified in a suitable amount, but the De
partment of State took the view that Panama was not liable in 
damages for the death of either Abbott or Williams.59 Panama had 
not been guilty of neglect of duty either in failing to prevent the 
crime or in promptly reprimanding, investigating, and prosecuting 
the suspected persons.

Jane Joynt Davies and Thomas W. Davies (United States v. 
Mexico),60 American citizens, claimed an indemnity of $25,000 on

55 Ibid. 68.
56 Ibid. 216, docket 2156.
67 1909 For. Rel. 485, 487, 490.
58 Charg6 d*Affaires Weitzel to Secretary of State Knox, August 31, 1909, no. 

550, ms. Department of State, numerical file no. 19674.
59 Huntington Wilson, Acting Secretary of State, to Charg6 d’Affaires Weitzel, 

December 24, 1909, ibid. 19674/3.
60 Opinions of the Commissioners (1931) 146, docket 1047.



658 CHAPTER IV

account of the murder of Aubert J. Davies, the son and brother of 
the claimants, respectively. On September 5, 1916 Davies was 
murdered by one Corona, in Lower California. Corona borrowed a 
rifle of Davies ostensibly to kill crows but, instead, he fired without 
warning at Davies and killed him instantly. Corona was taken into 
custody and tried, but because of insanity he was found not guilty 
by the Supreme Court of the Northern District of Lower California.

The appropriate authorities ordered Corona to be confined in the 
General Insane Asylum at Mixcoac, D.F., but it does not appear 
Insane person that he was ever confined in that institution. The 
not subsequently General Claims Commission, established under the 
confined 1923 convention between the United States and
Mexico, before which the case was arbitrated, held that the “ inter
national duty of Mexico was fulfilled with the apprehension and trial 
of the accused and any failure or omission subsequent to the sentence 
which exempted him from criminal responsibility . . . would not 
involve the Mexican nation in any international responsibility ”. 
The Commission differentiated this case from one in which the 
authorities refuse to comply “with their own legal provisions as 
interpreted by the courts”. The claim was accordingly disallowed.

Mrs. Arthur Jones, an American citizen, claimed an indemnity for 
the death of her husband who, it was stated, died on November 6, 
1930 from injuries received in an automobile collision which occurred 
on October 3, 1930 in Santo Domingo. The accident occurred when 
Jones, whose car was on the wrong side of the road, was struck by an 
official car of the Dominican Republic, moving in the opposite 
direction. Cadet Munoz, the driver of the official car, tried to avoid 
a collision by turning his car, but Jones also turned in the same 
direction.61

Neither of the occupants of the official car was on official duty at 
the time of the accident. Under the circumstances the Department 
~ * xc of State was not in a position to press a claim against
cial not on official the Dominican Government. Without admitting 
duty; contnbu- liability, the Dominican Government defrayed the 

hospital expenses incurred by Jones while in Santo 
Domingo, and the cost of his transportation from Santo Domingo to 
the United States where he went for treatment.

Liability does not ordinarily exist where it is shown that the 
deceased provoked the trouble that resulted in his death. For ex
ample, where the Heirs of Hart Mix, American citizens, urged the

61 MS. Department of State, file no. 439.11 Jones, Arthur, Mrs.



DEATH CASES 659

presentation of a claim against Bolivia because of the killing of Mix, 
Deceased pro- an American citizen, by Bolivian police, in Santa 
yokes the affray Cruz, Bolivia, in 1921, the Department of State 
declined to espouse the claim for the reason that Mix apparently 
provoked the shooting.62

Finally, even when the respondent state has admitted responsibility 
for a wrongful act antecedent to the death of the person for whose 
death claim is made, it must be shown, of course, that the death was 
Wrongful act not brought about by the wrongful act. Thus, in the 
the cause of claim for indemnity presented on behalf of Cora 
death Kessler,63 an American citizen, to the Mixed Claims
Commission, United States and Germany, for the death of her 
husband, George A. Kessler, an American citizen, who died in Paris 
on September 12, 1920 from “enlargement of the liver”, the Com
mission disallowed the claim on the ground that Kessler’s death was 
not caused, as was alleged, by injuries sustained in the sinking of the 
Lusitania on May 7, 1915.

METHODS OF ESTIMATING THE INDEMNITY

EVALUATION OF THE WORTH OF EXPECTED CONTRIBUTIONS

In 1625, more than two centuries before the enactment of Lord 
Campbell’s Act, Hugo Grotius stated that:

One who unjustly takes human life is . . . bound to give to those whom the 
dead man was accustomed to support from a sense of duty, as parents, wife, and 
Grotius: “worth” children, so much as that expectation of support was worth in 
of “expectation view of the age of the person killed. Thus Hercules is reported 
of support” to have paid a fine to the children of Iphitus, whom he had
slain, in order that he might more easily obtain expiation for his crime. Michael 
of Ephesus, On Aristotle1s Nicomachean Ethics, Book V, says: “But also in a way 
the one who has been killed receives recompense. He, in fact, in a certain sense 
receives what his wife, children, and relatives receive.” 64

Rutherforth states with reference to reparation for unjust death 
that:

Grotius has applied these general rules concerning reparation to several par
ticular instances. He who kills another unlawfully, is obliged to defray such 
expenses as the person killed may have been at in endeavouring to have his 
Rutherforth: wounds cured. He is obliged likewise to make amends to those
“worth” of who had a right to be maintained by the deceased; such as his 
“expectation” wife, his children, or his parents; according to the value of 
of support what they might have expected to receive from him, con
sidering his age, his fortune, or his employment.

« Ibid. 424.11 M 69.
63 Decisions and Opinions 553, docket 2492.
64 De jure belli ac pads (translation of the 1646 ed., Carnegie Endowment for 

International Peace, 1925), bk II, ch. XVII, sec. xm, p. 434.
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It may perhaps be questioned, whether they had a strict right to such main
tenance or other benefits, as they might have received from the deceased: and 
if they had not, it may be asked, what restitution can be due for the loss of that 
maintenance or of those other benefits? But to this we answer, that however 
they might have been disappointed in their expectation, yet the expectation 
itself was their own, and it is a real injury to take it from them. All, therefore, 
which can be proved from this objection, is no more than we allow, that the 
reparation is to be estimated, not according to the worth of their maintenance, 
or of their other probable benefits, but according to the worth of their expec
tation.65

In more recent times, foreign offices and arbitral tribunals have 
generally estimated the indemnity in death cases on the basis of the 
worth to the claimant of the expected contributions of the person for 
whose death an indemnity is claimed. Such estimates, although they 
have not always been made with scientific precision, are far more 
accurate than a mere guess as to what is an appropriate indemnity 
in a given case. Such a method is to be distinguished, however, from 

that in which the indemnity is fixed in an arbitrary 
manner, even though stated to be an indemnity on 
account of the deprivation of the claimant of the 
support of the person for whose death claim for in
demnity is made. In the latter case, the amount 

assessed and paid might well be entirely arbitrary or punitive in 
its nature.

The claims arising out of the deaths which occurred during the 
Egyptian insurrection of June 10, 1882, and following, were settled 
by an international commission appointed pursuant to the decrees 
of the Khedive of Egypt of November 4, 1882 and January 13, 1883. 
The claims on account of wrongful death were reported to have been 
179 in number, 47 of which were presented by the natives, 1 by the 
Spanish, 9 by the British, 14 by the French, 76 by the Greeks, and 
29 by the Italians.66 The larger portion of the murders were com
mitted in the interior, one and two days after the bombardment, 
but a considerable number were committed at the time of the riots, 
on the eleventh of June of that year. The method of calculation 
adopted in the settlement of these cases was described as follows:

In all those cases indemnities were only allowed to the widows, and children, 
or such other persons as actually received pecuniary aid from the deceased, and 
only in such amount as would, capitalized, give an annual revenue during the 
probable life, or minority of the party, equal to the amount of aid actually 
received from the deceased.67

65 Institutes of Natural Law (2d Am. ed. 1832) 206-207.
66 There appears to have been a slight inaccuracy in the numbering of these 

claims.
67 E. E. Farman, American Commissioner, Chairman of the International 

Commission for War Indemnities, Alexandria, to Assistant Secretary of State 
Davis, March 26, 1884, ms. Department of State, Miscellaneous Letters, March 
1884, pt. II,

Calculation of 
the amount dis
tinguished from 
the reason for an 
award
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A total amount of 1,776,400 francs was allowed on claims of this 
class.68

A claim was presented by the Italian Government to the Commis
sion established by Italy and Venezuela under the terms of the proto
cols of February 13 and May 7, 1903, on behalf of Beatrice Di Caro,69 
widow of Giovanni Cammarano who owned a small store and cultivated 
a small piece of land. He was cut with a machete and was fatally 
shot by Venezuelan soldiers on May 4, 1902. Prior to the murder of 
Cammarano, the soldiers attempted to assault the claimant and her 
daughter-in-law. These facts were admitted.

The Italian member of the Commission would have awarded the 
claimant a “considerable amount”; while the Venezuelan Commis
sioner, “ arguing that the deceased, had he been a young man, could 
not have earned more than 3 bolivars a day and that, being 64 years 
of age, his expectancy of life could not exceed six more years”, would 
have awarded “damages for his death” not to exceed 6,510 bolivares. 
The two national Commissioners having thus disagreed on the amount 
of the damages, the claim was submitted to Umpire Ralston for his 
decision. In awarding 50,000 bolivares ($9,650 U. S. gold), the 
Umpire said:

Indemnity based 
on expected con
tributions, plus 
other elements

The argument in favor of the sum last named [6,510 bolivares] is based exclu
sively, as appears upon the theory that the deceased was but a laborer, and that 

his death only deprived his family of his value as such laborer. 
But the evidence tends to show that he was a shopkeeper and 
bought and sold coffee and other productions in considerable 
quantities, besides apparently cultivating a small piece of land, 
the extent of which is not given. We may fairly consider, 

therefore, that his earning power would be much more than 3 bolivars a day.
But while in establishing the extent of the loss to a wife resultant upon the 

death of a husband it is fair and proper to estimate his earning power, his expecta
tion of life, and, as suggested, also to bear in mind his station in life with a view of 
determining the extent of comforts and amenities of which the wife has been the 
loser, we would, in the umpire’s opinion, seriously err if we ignored the deprivation 
of personal companionship and cherished associations consequent upon the loss of 
a husband or wife unexpectedly taken away. Nor can we overlook the strain and 
shock incident to such violent severing of old relations. For all this no human 
standard of measurement exists, since affection, devotion, and companionship 
may not be translated into any certain or ascertainable number of bolivars or 
pounds sterling. Bearing in mind, however, the elements admitted by the 
honorable Commissioners as entering into the calculation and the additional 
elements adverted to, considering the distressing experiences immediately 
preceding this tragedy, and not ignoring the precedents of other tribunals and of 
international settlements for violent deaths, it seems to the umpire that an award 
of 50,000 bolivars would be just.70

68 Ibid.
69 Ralston’s Report (1904) 769.
70 Ibid. 769-770.
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On April 9, 1929 Marie Bose Jean Baptiste, a citizen of Haiti, 
claimed $1,000 from the Government of the United States for the 
death of her son, Andr6 Nelson, who was killed on July 19, 1927, at 
Port-au-Prince, by an enlisted man of the United States Marine 
Corps. Nelson had refused to shake hands with the marine, a stranger 
to him. Scarcely had he turned his back to proceed on his way, 
when the marine placed his revolver behind Nelson's ear and fired. 
Nelson died instantly. The marine was tried by a military court 
and punished.

It appeared that at the time of his death the deceased had been 
employed on the reconstruction of the customs building at Port-au- 
Prince. The claimant was over sixty years of age, and the deceased, 
her only son, was young and was her sole support. These circum
stances were considered in the diplomatic settlement of the claim. 
A voucher in the amount of $1,000 for the settlement of the claim was 
signed on April 24, 1930.71

Mrs. Clara L. Byers submitted a claim for $50,000 to the Depart
ment of State for presentation to the Government of China, for the 
murder of her husband, the Reverend George Douglas Byers, on 
June 24, 1924, presumably by bandits at Kachek, Hainan Island, 
China.72 The assailants shot Byers twice, once in the left thigh and 
once in the center of the abdomen, after dragging him around the 
yard of his home by a rope tied around his neck. They also shot 
at Mrs. Byers and her son Robert who went to the yard when they 
heard Byers' cries for help. With one shot they hit the lamp that 
Mrs. Byers carried and with another they narrowly missed the 
eleven-year-old son. That night, after Byers' murder, a local guard 
consisting of a non-commissioned officer and five soldiers was sta
tioned in the home of Mrs. Byers. Instead of protecting Mrs. Byers 
and her four children, as they were supposed to do, they fell asleep. 
The Government of the United States was able to secure the punish
ment and discharge from the army of the officer and soldiers who so 
neglected their duty but was unable to secure the arrest and punish
ment of any of the persons actually connected with the murder. 
The liability of the Chinese Government was predicated on the ineffi
cient administration of civil and military affairs in the Island of 
Hainan.

Mrs. Byers explained the calculation of the figure at which she 
placed her losses and those of her children, as follows:

71 MS. Department of State, file no. 411.38 Baptiste, Marie Rose J. et al.f25; 
act approved March 2, 1929, 45 Stat. 1477; First Deficiency Act, fiscal year, 1930, 
approved March 26, 1930, 46 Stat. 114. The amount paid was authorized to be 
appropriated as an act of grace.

72 MS. Department of State, file no. 393.1123 Byers, George Douglas.
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. . . My husband's death at the age of 50, while in good health and with 

every expectation of fifteen more years of service in China before retiring, throws 
a heavy financial burden upon me. I have four children, the oldest just eleven, 
the youngest three years of age, and I am expecting a fifth baby in two months. 
This makes it impossible for me to go outside the home to earn a living, nor have 
I for years had the strength to do a full day's work. It will be necessary for me 
to have help in the home for some years to come. I must break up a fully 
equipped home in China and return to America, establish a residence and edu
cate my children single handed. The expense entailed in travelling, freight on 
goods, and reestablishing ourselves will be in the neighborhood of $3,000.

Our children's allowance from the Mission Board, had we continued in service 
on the field, would be $1100 a year, or $20,800 until they each became of age 
and left the Board's care. Our salary until retirement, or 15 years more on the 
field, would be $23,400, after which time we would retire on full salary. Our 
living allowance at home during furlough would have been $1800 a year. The 
Board has figured that for a family the size of ours $1800 a year plus $300 for 
each child over ten years, or in our case $2900. a year, would be the amount 
necessary to keep us in reasonable comfort. Even at this figure they help in 
payment of rent and medical expense. Two years from now our children's allow
ance would be $1200, hence income $3000.

To summarize, therefore, the Board and ourselves may be said to have sus
tained the following financial loss:

Travel home, etc_____________________________ $3,000. gold
Children's allowances__________________________ 20, 800.
Salary until retirement_________________________ 23, 400.

$47, 200.
Figuring on the basis of the Government income tax exemption, which allows 

$400, for each child and $1000. for a single person, I would need an income of 
$3000. a year before I would be liable for taxation, and since our salary at home 
under the Board is $2900. a year, I have assumed that $3000. a year [would] 
be a moderate estimate for a living allowance for a family in our circumstances 
who must pay rent and hire help in the house. To produce this amount would 
require a capital of $50,000, or approximately the same amount that the Board 
would have paid to us in our years of service.

I would therefore request you to ask for me the amount of $50,000. Gold from 
the Chinese government. I am taking this matter up with the Board and if 
they prefer to continue the children's allowance themselves, I would ask that 
the sum be placed at a minimum of $30,000 to be given by the Chinese. They 
can communicate their decision to the State Department. I am making this 
claim of $50,000. on the assumption that I will have no other help from the 
Board, and am making it as a private citizen, not in connection with the 
Mission.73

In an instruction of December 6, 1924, from Secretary of State 
Hughes to the American Charge (TAffaires ad interim at Peking,74 it 
was stated that:

The record shows that Mr. Byers at the time of his death was fifty years of 
age, in good health, and that he had an expectancy of fifteen years more of service

73 Mrs. Byers to the American Consul General at Canton, July 30, 1924, ibid. 
393.1123 Byers, George Douglas /5, enclosure to enclosure 4.

74 Ibid. 393.1123 Byers, George Douglas /5.
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with the Presbyterian mission before retiring; that his family consisted of him
self, his wife and four children whose ages ranged from three years to eleven 
years, that the birth of another child was near, and that his salary until retire
ment, together with the children’s allowance from the Mission Board until each 
became of age, had he continued his service in the field, would have amounted 
in round numbers to $45,000. It will thus be observed that the surviving family 
of Mr. Byers has sustained a serious financial loss through his death, without 
taking into account their right to be reimbursed for the shock caused by the 
severance of family ties and the atrocious character of the crime.

After a very careful examination of all the facts in this case, the Department 
considers that the payment by the Chinese Government of the sum of $25,000 
gold would constitute a reasonable indemnity to Mrs. Byers and her children for 
the losses they have sustained through the death of the husband and father.

Vice Consul Maxwell M. Hamilton was detailed from Canton to 
Hainan to negotiate the settlement of the case.75 He secured an offer 
of $20,000 Mexican, with the provision that the balance of the claim 
might be demanded from the Chinese Government at Peking, and 
this offer was accepted.76 Mr. Hamilton stated in his report to the 
American Consul General at Canton on May 12, 1925 that the sum 
of $20,000 Shanghai currency “was accepted in view of the fact that 
General Teng visited the scene of the murder in person and has 
instituted vigorous steps to prevent the recurrence of such an event 
and in view also of the poverty of the people of the Kachek region, 
where the indemnity was collected”, and “on the understanding 
that no precedent was created thereby and that payment be made 
immediately.” 77

The claim was paid by a draft in the amount of $20,000 Shanghai 
currency on April 15, 1925.78 The sum of $10,862.10 United States 
currency, representing the proceeds of the draft, was deposited in 
the Treasury of the United States as a trust fund, in accordance 
with the provisions of the act of February 27, 1896.79 A warrant 
was then issued by the Treasury Department in favor of the claimant 
in the sum named, payable from the trust fund, on the basis of a 
certificate issued by the Secretary of State and addressed to the 
Secretary of the Treasury.

In 1928, $1,000 was paid by the Government of the United States 
“as an act of grace and without reference to the question of liability ” 
to the Government of Great Britain on behalf of David S. Myrie, a 
British subject of the Island of Jamaica, for the death of his son 
Reginald Ethelbert Myrie from injuries received in the Panama 
Canal Zone.80 On the evening of February 5, 1921 a United States

75 Ibid. 393.1123 Byers, George Douglas /11.
76 Ibid. 393.1123 Byers, George Douglas /31.
77 Ibid. 393.1123 Byers, George Douglas /37, enclosure to enclosure 1, pp. 7-8.
78 Ibid. 393.1123 Byers, George Douglas /35, enclosure.
79 Ibid. 393.1123 Byers, George Douglas /36; 29 Stat. 28, 32.
80 MS. Department of State, file no. 411.41M99; act approved May 3, 1928, 

45 Stat. 483; act approved May 29, 1928, ibid. 883, 912.
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Army truck driven at a high rate of speed crashed into the coach in 
which Myrie was riding. Myrie was thrown under the truck, his 
left leg was severed, and he was badly crushed in other parts of his 
body. He was taken immediately to the Col6n Hospital, but he 
died that same evening.

By a note of November 2, 1921, the claim was brought to the 
attention of the Department of State by the British Government.

A board of investigation appointed by the United States War 
Department concluded that the driver of the truck was under the 
influence of liquor and that his “ careless driving and intoxicated 
condition . . . was entirely responsible for the accident”. In its 
report the board stated that:
... It is believed the only redress is a civil suit against Private Gower who is 

now serving a sentence of 8 months in the Gamboa Penitentiary for the killing 
of Reginald Ethelbert Myrie. At the present time Private Gower has no accrued 
pay due him.

It is believed that if any compensation were to be granted for the death of 
Reginald Ethelbert Myrie, that one thousand dollars ($1,000.00) U. S. Currency 
would be [a] just and sufficient amount.81

It was learned that the deceased, who was unmarried, had been 
contributing to his father's support for a number of years at the rate 
of approximately $10 a month.82 It was thought necessary, however, 
to procure further information from the claimant before determining 
the precise amount of the indemnity.

The questions submitted to the claimant at the instance of the 
Department of State, together with the replies received, were as 
follows:

(1) What is your present occupation?
Tailor.
(2) What is your earning capacity?
About one pound a month at present.
(3) Have you any other source of income? If so, state the source and amount 

received?
I have a small [?] out of which I partly feed myself. I do not sell my produce.
(4) State the contributions which were received by you from your late son, 

Reginald Ethelbert Myrie:
About two pounds a month on the average during the time he was away from 

me.
81 MS. Department of State, file no. 411.41M99.
82 In this connection the War Department, in a letter to the Department of 

State of December 20, 1922, stated:
That it is well established that the Government is not liable in damages 

for the tortious acts of its officers or agents unless Congress has by express 
legislation waived its sovereign immunity. This Congress has not done with 
respect to personal injuries, and therefore no person thus injured has a legal 
claim against the United States, and any legislation looking to compensation 
for his injuries [Myrie’s] would be an act of grace on the part of Congress 
and not [the] recognition of any legal right. [Ibid. 411.41M99/12.]

114297—36- 43
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(5) Did your son reside with you? Did your son forward these contributions 
when away from home? Was your son married or single?

He had been away from me for nine years in the Canal Zone, in the employ 
of the Canal Authorities. He was single.

(6) Were there any indications that your son would continue indefinitely to 
contribute to your support?

There is no reason to believe that he would not have done so. He had been 
doing it for nine years up to the time of his death.

From other correspondence in the case it was learned that the 
claimant was married, that he was about sixty-two years of age, 
that his wife was sixty-one years of age, and that the son was born 
on August 8, 1892.83

Neither the British Government nor the individual claimant stipu
lated a definite amount of indemnity in requesting that compensa
tion should be paid. The amount decided upon as the appropriate 
amount to be paid was that suggested by the board convened to 
investigate the affair in the first instance, i. e. $1,000. The receipt of 
this amount was acknowledged by the British Government on 
August 3, 1928.84

83 Ibid. 411.41M99/4.
84 Ibid. 411.41M99/42.
Claims were presented by the Government of Nicaragua to the Government 

of the United States on behalf, among others, of Eusebio Gomez Molino and 
Leonardo Viuda de Gomez, Nicaraguan citizens, arising out of the death of the 
son and husband, Manuel Gomez Molino and Obdulio Gomez. (Ibid. 411.17G58; 
S. Doc. 24, 68th Cong., 1st sess., January 21, 1924.)

It appeared that on December 8, 1921, word was passed among the American 
Legation guard stationed at the marine barracks, Managua, Nicaragua, that 
there was to be an encounter that night between the American marines and 
Nicaraguan civilians and policemen in retaliation for the severe treatment accorded 
several marines by the Nicaraguan police. That evening the marines went to a 
certain native cantina and, upon the approach of native police, shot and killed 
Obdulio Gomez, Manuel Gomez Molino, and Guadalupe Valverde. The marines 
involved in the affair were tried by general court martial and given appropriate 
sentences.

Manuel Gomez Molino was thirty-three years of age and unmarried. He 
earned $0.70 a day. Besides Eusebio Gomez Molino, sixty-eight years of age, 
he left surviving him a brother and a sister, twenty-seven and twenty-four years 
of age, respectively, and a son of sixteen months, recognized by law.

Obdulio Gomez was thirty years of age. He left a wife, nineteen years of age, 
and a little son of four months. His salary was also $0.70 a day.

Guadalupe Valverde (sometimes spelled Balverve) was twenty-nine years of 
age. He was a chauffeur who earned $0.80 a day. He was unmarried. He left 
surviving him three brothers, a sister, his mother, and a son five years of age. A 
claim was presented to the United States on behalf of his surviving family.

The Navy Department recommended the payment of $1,500 in each of the 
three cases. Congress has, however, thus far, failed to appropriate money for the 
payment of these claims. (See H. It, 6612, 74th Cong., 1st sess., and H. Doc. 117, 
74th Cong., 1st sess.)

[Footnote continued on p. 667.]
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Expectancy of 
contributions 
based on “ex
pectancy of life” 
and other factors

In many cases the normal expectancy of life of the deceased, had 
he lived, as determined by life-expectancy and present-value tables, 
is used as a guide in the calculation of the extent of and the probable 
period of future contributions to the claimant as a basis of the in
demnity. Numerous other elements are also to be considered in this 
connection: (1) the general health of the deceased prior to his death;

(2) the risks incident to his vocation; (3) his earnings; 
(4) his prospects of continued employment; (5) his 
prospects of promotion or demotion; (6) the character 
of the deceased, whether steady, honest, reliable, etc.; 
(7) his training; (8) the amount of money he had con

sistently contributed to the claimant; (9) the probability of his con
tinuance of such contributions; (10) the number of his dependents; 
(11) the age of the respective dependents, including the age of the 
claimant; (12) the life-expectancy of the claimant; and (13) the prob
able increase or decrease in the financial needs of the claimant. Other 
factors, at times considered in the estimation of the appropriate 
amount of indemnity in claims on account of wrongful death, will be 
mentioned in connection with the cases set forth below.

Mr. Wilkinson, the Crown Advocate of His Britannic Majesty’s 
Government, explained the method of adjudication adopted in the 
settlement of British Boxer indemnity claims against China, as follows:

Claims for compensation for the death of relatives fall naturally into two 
classes: Claims on behalf of the children of murdered parents and those by 
other relatives for loss of support, total or partial, actual or reasonably pros
pective, rendered or undertaken by those killed.
Footnote 84—Continued.

Shortly thereafter another encounter took place between the American marines 
and the Nicaraguan police. On January 23-24, 1922, four American marines 
deserted the marine detachment at Managua. In attempting to apprehend the 
marines, two Nicaraguans were killed instantly, and two others died the following 
day from wounds received, namely, Francisco Ramos, Estanislao Rocha, Julio 
Carballo, and Manuel Hernandez.

Francisco Ramos was twenty-two years of age. He earned $0.40 daily. He 
left surviving him a little girl of three months, together with Candida Martinez, 
the mother of the child. He also supported his mother, an old woman.

Estanislao Rocha was twenty-three years of age. He earned $0.40 daily and 
left a son nine months of age in the care of the mother, Petrona Baltodano, and his 
mother, all of whom lived together and were directly dependent upon the deceased.

Julio Carballo, twenty-five years of age, was earning $0.40 a day. He lived 
with his father, an old man, whom he supported. He left no children.

Manuel Hernandez, twenty-four years of age and earning $0.40 a day, lived 
with his parents and helped to support them. He left no children. (S. Doc. 24, 
68th Cong., 1st sess.)

Claims were also presented by Nicaragua to the United States on behalf of the 
families of these victims.

The Navy Department recommended that the sum of $1,500 should be paid to 
each of the families of those killed. To date, Congress has failed to make appro
priations in these cases.
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Death claims on behalf of children were dealt with as follows: The children’s 
ages and the station of life of the parents being ascertained, a sum equivalent 
to the present value of an annuity at three per cent, of whatever sum was neces
sary and fitting for the education of each child for the number of years to elapse 
before attaining the age of twenty-one was calculated and allowed. In addition 
to this, such sum was allowed as would, invested at compound interest at three 
per cent, for the same number of years, provide for each child at twenty-one a 
necessary and fitting sum for his advancement in life.

In dealing with death claims on behalf of relatives, the age of the beneficiary 
was ascertained and also the actual or average annual sum received from the 
deceased. The average expectation of life of a person of the claimant’s age 
being taken, a sum equal to the present value of an annuity for such number 
of years at three per cent, of such annual sum was awarded. In case of pros
pective benefit to have been received if the murdered person had lived, the 
sum promised or reasonably expected to be paid by the deceased was taken 
as a basis of calculation.85

In the General Report on the Labors of the Commission of Evalu
ation of the Damages Suffered in Turkey by the Nationals of the 
Allied Powers (France, Great Britain, Italy, Rumania, and Japan), 
governed by article 58 of the treaty signed at Lausanne on January 
31, 1923 and articles 1 to 8, inclusive, of the convention signed at 
Paris on November 23, 1923, the Commission which sat from October 
4, 1924 until March 15, 1930, stated that “Damages to the person, 
as corroborated by medical certificates, were generally left to the 
appraisement of the Commission which fixed the amount thereof 
by applying the rules based on the Inwood tables and taking into 
account the social situation of the victim, his family charges, etc.” 86

Mrs. Sarah Mildred Standish, an American citizen, claimed $110,000 
because of the murder and robbery of her husband, Austin M. Stand
ish, in Mexico on August 15, 1865, at the hands of Mexican soldiers. 
Standish was a naturalized citizen of the United States and a civil 
engineer. The claim was presented to the Commission established 
by the United States and Mexico pursuant to the convention of 
July 4, 1868.87

Sir Edward Thornton, Umpire of the Commission, predicated 
the liability of the Mexican Government on the following 
circumstances:

. . . The testimony as to the killing is conflicting, but after a careful
examination of all the evidence in this important case, the Umpire is forced

85 Extract from Mr. Wilkinson’s Report, 1913 For. Rel. 207, 209.
86 Rapport g6n6ral sur les travaux de la commission d’evaluation des dommages 

subis en Turquie (Paris, 1930) 12.
The delegates of the Powers constituting the Commission were: Mr. H. E. 

Garle for Great Britain; M. Clement-Simon for France; M. Tripepi for Italy; 
and the Counselor of the Embassy at Paris for Japan. Mr. Garle was replaced 
by Sir Elliot Colvin on January 15, 1926, and M. Clement-Simon was replaced 
by M. Jesse-Curely on January 1, 1927.

87 Memorial and Opinion, docket 385, ms. Department of State.
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into the conviction that Standish, Parsons, Conrow and their servant “ Dutch 
Bill ” were travelling alone, and were not accompanied by any escort of Imperialist 
troops as has been suggested by the Agent of Mexico; and that they were attacked 
and killed by Mexican soldiers acting under the orders of Mexican officers. The 
indications are very strong that it was Colonel Sanchez who gave the order for 
the attack upon the travellers in question; but whether it was he who gave it 
or not, the Umpire is convinced that the acts were committed by the order of 
a Mexican officer or Mexican officers. It is not at all impossible that this officer 
or these officers were under the impression that the party belonged to the Im
perialist forces, and therefore the acts may not have been so criminal, except so 
far as they were due to the failure previously to discover the real character of 
the party attacked.

But these acts having been committed, whether with evil intention or not, 
by Mexican soldiers under the direction of Mexican officers, the Umpire is of 
opinion that the families of the victims ought to be compensated by the Mexican 
Government for the loss which they have sustained.88

In the memorial of the claim it was stated that Standish “was 
a man of education, skill and ability, as [sic] also a man of energy, 
capable of great usefulness to his adopted country, as well as to 
his family.” He left three boys, eight, ten, and twelve years of 
age, respectively. Mrs. Standish was thirty-seven years of age at 
the time of the filing of the memorial. The basis of the claim for 
$110,000 was particularized as follows in the memorial:

That the claimant by reason of the foregoing, to-wit: the attacking, robbing 
and murder of her said husband, the late Austin M. Standish, at the time and 
place above mentioned and set out; has been deprived of the society of her hus
band, of his love and protection, and of the accumulative fruits, profits and 
earnings of his business, and her children of the protection, advice and support 
of their father, so that she is, being in indigent circumstances, by reason of the 
said cruel and hostile acts of the authorities of the Republic of Mexico, deprived 
of the means of properly supporting her said children and wards [and] of educating 
them suitably to their station in life, wherefore the said claimant is damaged, 
and entitled to the amount claimed, as well for the money, property and papers 
taken from the person of the said Austin M. Standish, deceased, in the sum of 
ten thousand dollars as also in one hundred thousand dollars (100,000.00) for 
the cruelties and indignities inflicted, and the murder and robbing of her said 
husband; and for which she prays a speedy allowance.89

With reference to the amount to be allowed in this case Umpire 
Thornton held that:

It is shown that Standish was able to earn about $2500 per annum by his 
profession; as he was young, these earnings would probably have increased 
rather than diminished in after years. The Umpire is of opinion that Standish's 
family should receive such a compensation as would, at an annual interest of 
6 per cent, ensure to them nearly $2,500 per annum, besides the value of what
ever Standish may have had with him at the time of his being killed.—There is 
some uncertainty with regard to this amount, but the Umpire believes from the 
evidence and from the nature of the case that, including money, horse, equip
ments and fire-arms, the value must have reached at least $1500.—

88 Opinion in the case, ibid.
89 Memorial, ibid.
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The Umpire therefore awards that there be paid on account of the above- 
mentioned claim the sum of forty thousand Mexican Gold Dollars ($40,000) 
without interest, and the further sum of fifteen hundred Mexican Gold Dollars 
($1500) with interest at six per cent per annum from the 15th of August 1865 
to the date of the final award of the Commission.90

On July 4, 1912 a disturbance occurred in the restricted or red- 
light district of the city of Panamd, known as Cocoa Grove, between 
American soldiers and marines and Panamanian civilians and the 
police, in which two Americans, one of whom was Ralph W. Davis, 
were killed, and sixteen others were seriously wounded. Three 
members of the police force were slightly injured.91 During a Fourth 
of July celebration a number of the marines became intoxicated and 
conducted themselves in a boisterous manner, resulting in an alter
cation between a policeman and one of the marines. The marine 
resisted arrest, and the policeman drew his revolver and fired several 
shots into the crowd. Pursued by the Americans, the policeman fled 
in the direction of the police station from which there immediately 
appeared about seventy policemen armed with rifles, fixed bayonets, 
and ball cartridges. They fired upon the Americans indiscriminately, 
driving them into the neighboring houses, and pursued them there, 
killing Davis, an American civilian, by stabbing him through the 
back with a bayonet while he was endeavoring to hide.

By a protocol signed on November 27, 1915 by the Governments 
of, Panama and of the United States it was agreed that the claims 
arising out of the affair should be submitted to the arbitration of His 
Excellency W. L. F. C. de Rappard, Minister of the Netherlands to 
the Governments of the United States and of Panama, at Washing
ton, who should determine “the amount of damages to be paid” 
upon such papers as might be presented by the two Governments 
within five months, but it was “expressly understood and agreed that 
such papers shall relate only to the amount of damages to be paid”.92

In the supplemental memorial of Mrs. Laura A. Davis for damages 
for the death of her son, Ralph W. Davis, it was stated93 that:

Affiant further states that said Ralph W. Davis was her son, and was her only 
support; that he was twenty-nine years of age, strong and robust in health; that 
he was a carpenter by trade; that as such carpenter he earned from Five to Six 
dollars per day, depending upon the place of his employment; that during the 
time of his employment he contributed to your affiant such amounts as stated; 
that he was unmarried; that he made his home with your affiant at the various 
places where she had resided.

90 Opinion in this case, March 12, 1875, ibid.
91 MS. Department of State, file no. 419.11D29; 1916 For. Rel. 918-923.
92 MS. Department of State, file no. 419.11D29/118; III Treaties, Conventions, 

etc. (Redmond, 1923) 2778, 2779.
93 MS. Department of State, file no. 419.11D29/118, Statement, exhibit 2.
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In a letter to the Department of State of March 2,1916 Mrs. Davis' 
attorney called attention to the following circumstances: 94

Davis was not engaged in the riot. He was an innocent by-stander; that, on 
account of his youth, his robust health, his vigor and his earning capacity of from 
Five to Six dollars per day, his death was of great consequence to the surviving 
mother. Even if we figure the lesser sum of Five Dollars per day and five and 
one half days per week, it would amount to Twenty Seven Dollars and Fifty cents 
per week, and at fifty-two weeks in the year it would run up to Twelve Hundred 
and Thirty Dollars per year. At his age (29) and, considering his splendid 
physical condition, his expectancy would not be less than Twenty-Five years of 
earning capacity, which would amount to (multiplying the yearly income of 
Twelve Hundred and Thirty Dollars by twenty-five, his expectancy of earning 
capacity) Thirty Thousand Seven Hundred and Fifty Dollars.

But even if we assume that Davis, during his life time worked only eight 
months per year, or two-thirds of the time at his trade, he would have earned in 
that time Twenty Thousand Four Hundred and Ninety Six Dollars.

This is calculating the life of a man in cold dollars and cents. It does not 
take into account what his companionship means to his Mother nor the sorrow 
and suffering she endured by reason of his death, which even private corporations 
always consider.

The Government of the United States, however, suggested the 
sum of $20,000 as a reasonable indemnity for the death of Davis. 
The Umpire, in his award rendered on October 20, 1916, stated, with 
reference to the claim of Mrs. Davis, that:

In the case of Ralph Davis, the umpire holds that in determining the sum 
which must in full equity be awarded to Davis’s mother, the main point is to 
appraise as fairly as possible in the light of the documents offered in evidence 
the support given to his mother by the son while living. The umpire considers 
that no indemnity can be allowed the mother for the son’s suffering, for, in point 
of fact, such an indemnity would be tantamount to paying for injuries sustained 
by a third party. It is almost universally accepted and settled as a principle of 
law that pecuniary loss alone can be taken as a basis for the computation of the 
indemnity. Neither can mental anguish of the beneficiaries be indemnified; 
the umpire holds that a solatium for the loss of a member of the family and for 
the grief caused by that death, cannot be granted; compensation can only deal 
with pecuniary loss since, all being considered!,] sentimental indemnities are not 
susceptible of money measurement.

Acting on that principle, the umpire referred to the documents placed before 
him by the two Governments litigant in order to arrive at the best possible 
ascertainment of the pecuniary loss sustained by Mrs. Davis on account of her 
son’s death.95

The Umpire reviewed the evidence from which it appeared that 
the brother of Davis stated that:

My brother was single. He had been married but divorced. Our mother 
lives at Los Angeles at the above given address. Our father is dead. My brother 
had no children.96

94 Ibid.
951916 For. Rel. 918, 919.
96 Ibid. 920.
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In discussing the evidence the Umpire stated:
... In addition, in a letter addressed to the umpire by the Minister of Foreign 

Affairs of the Republic of Panama on March 30, 1916, Mr. Lefevre declares that 
Davis was unemployed at the time of his death and had neither wife nor 
children.

The umpire finds that the various information which has been furnished to 
him as to Ralph Davis’s resources is more or less conflicting.

Fred O. Davis in his statement found in the American case says that his 
brother Ralph on the day of his death was a bartender at the Hotel Mexico while 
his statement in the Panama case speaks of his brother and himself being engaged 
in prospecting in the vicinity of Panama. The memorial of January 10, 1914, 
says that at the time of his death Ralph Davis was at Panama in search of em
ployment by the Government of the United States in the Canal Zone, and in her 
affidavit of December 17, 1915, Mrs. Laura A. Davis declares that her son was a 
carpenter by trade and as such earned from 5 to 6 dollars per day. On the other 
hand the Panama authorities assert that Ralph Davis was unemployed at the 
time of his death.

The umpire must take into account these conflicting opinions when he first has 
to find as closely as possible how much Ralph Davis earned approximately per 
day. Even granting that Ralph Davis might earn from 5 to 6 dollars a day when 
plying his trade as a carpenter, it seems to the umpire that the facts show that 
Ralph Davis was changing his trade, was looking for work elsewhere and that 
under those conditions there were several days in the year when he did not earn 
from 5 to 6 dollars.

The Umpire thinks that in setting Ralph Davis’s income at an average of 4 
dollars per day, there is surely no injury done to his memory.

The amount of Ralph Davis’s income thus settled there remains to decide how 
much of his earnings he could turn over to his mother whose chief support he 
was, according to his brother Fred O. Davis’s statement.

The memorial of January 10 goes so far as to say that Davis’s mother was 
entirely dependent on said deceased for her support, while Mrs. Laura A. Davis 
confirms this in her affidavit of December 17, 1915, in which she says her son 
Ralph was her only support.

In that same document of December 17, 1915, Mrs. Davis adds that when her 
son earned from 5 to 6 dollars per day, he gave it all to her and lived with her 
at the various places where she had resided.

The papers in the case, however, show that Ralph Davis did not always live 
with his mother. There is nothing in the papers laid before the umpire to show 
where Davis spent his married life. In the statement found in the case of 
Panama, Ralph Davis’s brother asserts that his brother had been married, but 
divorced.

In any event, the one fact that Ralph Davis on July 4, 1912, was at Panama 
and had arrived in company with his brother at Balboa on the preceding 30th 
of April while Mrs. Laura A. Davis resided at Los Angeles, shows that Ralph 
Davis had no regular residence at his mother’s home.

In order to provide for himself while traveling and meet the expenses of such 
travels, it cannot have been possible for Ralph regularly to turn over all of his 
earnings to his mother, though he surely would have done so willingly. The 
umpire taking into account the data with which he has been furnished sets at 
$2.50 per day the average amount Ralph Davis was able to turn over to his 
mother. On the further ground that at the time of Ralph Davis’s death his 
mother was 62 years old, and guided by the general tariff’s of life insurance 
companies, the umpire declares that the Government of Panama shall pay to
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the mother of Ralph Davis, killed during the riot of Panama City of July 4, 1912, 
the sum of 9,000 dollars.97

In 1916 a claim was presented to the United States on behalf of 
Mrs. Mie (also spelled Miye) Uratake, a Japanese subject, on account 
of the accidental killing on November 25, 1915, of her husband, 
Torahachi Uratake, also a Japanese subject.98 Uratake was killed 
by an American soldier, near Honolulu. At the court-martial pro
ceedings the soldier, who had been on guard at the time of the inci
dent, was found guilty of manslaughter, because of the negligent and 
careless manner in which he handled his rifle while shifting it from 
one shoulder to the other, thereby shooting and killing Uratake. 
He was sentenced to imprisonment at hard labor for six months and 
was ordered to forfeit two thirds of his pay during that time.

The deceased was thirty-eight and a half years of age at the time 
of his death, was of sound mind and body, and had an expectancy of 
life of twenty-eight years and eight months. For some time prior to 
his death, he had been employed as a carpenter’s helper, and his 
monthly earnings averaged $45. He left surviving him his widow 
and four minor children of fourteen, eleven, six, and three years of 
age, respectively. They were dependent upon Uratake for their 
support and were left entirely without funds. In presenting the 
claim the widow asked no particular sum of money but only that she 
be given “adequate pecuniary compensation for the loss and damage” 
suffered. The office of the Solicitor in the Department of State sug
gested that $5,000 would be an appropriate amount for Congress to 
grant to the widow under the circumstances. In 1922 $5,000 was 
paid to Japan by the United States “as a matter of grace and without 
reference to the question of liability” for the benefit of the family of 
Uratake.

In the case of Wang Erh-Kd (China v. United States), the decedent 
was killed in 1927 by a motor car belonging to the commandant of the 
American Legation Guard which at the time had been misappro
priated by two enlisted men of his command. Wang Erh-K6, a 
Chinese rickshaw coolie, left a young wife and son, and an aged mother. 
In computing the amount to be paid by the Government of the United 
States to China—$875 in the form of an annuity—it was pointed out 
that there were no mortality tables for Chinese coolies but that it had 
been estimated that the life expectancy of a Chinese coolie of the age 
of the deceased—thirty years—was about thirty years. It was 
thought that compensation to the dependents over a period of twenty- 
five years, on the basis of unimpaired earning capacity—50 cents a

97 Ibid. 920-921. See also post, pp. 776, 780, 786, for a further discussion of 
this case.

9* MS. Department of State, file no. 411.94 Ur 1; H. Doc. 785, 64th Cong., 1st 
sess., February 21, 1916; act approved April 26, 1922, 42 Stat. 500.

114297—36-------44
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day—would be reasonable. The amount of $875 for the purchase of 
such an annuity in favor of the dependents was appropriated by Con
gress." Of this amount, $250 for burial expenses, $162 for rental due 
to the temple where the body had been kept pending burial, and $60 
for payments for three months, all in local currency, were paid im
mediately to the family. The remainder of the money was invested 
in bonds for the benefit of the family.

In the case of the Heirs of Jules Brun (France v. Venezuela), de
cided by the Commission established under the protocol of February 
19, 1902, 99 100 100,000 francs were allowed the widowed mother of Jules 
Brun, for whose death a claim for 500,000 bolivares had been present' 
ed. Brun was shot by Venezuelan soldiers, on May 8, 1898, while 
attempting to close the shutters of his house, over which French flags 
had been placed, at a time when a battle between the regular 
soldiers of Venezuela and the insurgent troops seemed imminent. 
He died four days later, on May 12, 1898, from gangrene that de
veloped from the wound. He was thirty-eight years of age at the 
time of his death, was unmarried, and was receiving a salary of 25,000 
francs a year as superintendent of a railroad. He left surviving him 
his mother, a French citizen, on whose behalf the claim was presented.

The Venezuelan Commissioner would ha^e disallowed the claim 
on the ground that the injury was accidental. The French Com
missioner asked 500,000 bolivares “as an equitable reparation for 
the material damage suffered by the family of M. Brun”. “This 
sum ”, he stated, “represents in capital the annual salary of the director 
of the French company, who earned in pursuit of his duties from 20,
000 to 25,000 bolivars. We should reach a much greater sum if we 
calculated the indemnity at the normal rate of interest in Venezuela, 
which is practically 12 per cent” 101

The Umpire of the Commission, Frank Plumley, in explaining his 
assessment of the indemnity, stated:

In a case like the present, where the judgment of the umpire is the sole arbiter 
of amounts, the facts upon which his judgment is to to be predicated are essential, 
but the stated indemnification of the claimant is not especially important. It is 
a matter of regret that the umpire knows so little concerning important matters 
which would have greatly aided him in arriving at the sum to be assessed as 
damages, and he may easily err because of such ignorance.

There remains to be determined the sum to be assessed against the respondent 
Government because of this unfortunate incident, and here occurs a wide diver
gence of views between the honorable commissioners. In the opinion of the

99 MS. Department of State, file no. 411.93W18; S. Rept. 1571, 70th Cong., 2d 
sess.; act approved February 16, 1929, Pri. No. 362, and act approved March 4, 
1929, Pub. No, 1035, 45 Stat. 1651, 2256.

100 Ralston's Report (1906) 5.
101 Ibid. 12.
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umpire it is such an amount as will meet the pecuniary loss which the widowed 
mother has sustained through the death of her son. This is not the sum which 
put at interest would earn an amount equal to his annual wage. It is only her 
fair expectancy in his wage and from his accumulations, which, had he lived, 
would reach her from year to year. In the absence of all proof that he had accu
mulated aught, or that he had contributed anything to her comfort and sup
port, there is for the umpire no rule of action but to assume the ordinary condi
tions as to accumulations and the ordinary willingness of a dutiful son to contrib
ute generously to the comfort and happiness of his widowed mother in her 
declining years, where as in this case the deceased had no dependent family. 
Her age is not stated, but to be the mother of one born forty-five years since, 
she is a woman near “ threescore years and ten ” and her expectation of life is 
relatively short. [102]

In his best judgment the sum due from the respondent Government to the 
claimant Government for the benefit of Madame Brun is 100,000 francs, and the 
award will be prepared and signed for that sum.103

Lt. W. H. Langdon, an engineer officer of the U.S.S. Albany, was 
shot by a Japanese sentry at Vladivostok, Siberia, while returning to 
his ship on the night of January 8, 1921, the injury resulting in his 
death on the following day.104

Lieutenant Langdon was passing along the street opposite the 
Japanese Division Headquarters at about 4 a. m. when the tragedy 
occurred. The walk was steep, terraced, and covered with ice, and 
Langdon was using an electric handlamp during the descent in accord
ance with the general practice of the naval officers stationed there. 
The Japanese sentry ran across the street and asked Langdon whether 
he was an American. After replying in the affirmative, Langdon 
walked on, and when he was about six feet ahead of the sentry the 
sentry fired his rifle, the ball entering near the middle of the back and 
passing out through the chest above the heart* After being shot, 
Langdon turned and fired two shots from his revolver at the sentry 
and then returned to his ship, where he died the next day.

Langdon was unmarried. The father made a statement to the 
effect that Lieutenant Langdon's mother was “ practically wholly 
dependent on him, his father partly so”; that Lieutenant Langdon 
frequently sent gifts of money home and had allotted $30 monthly 
to his mother for years; that the father and mother had no resources 
to depend on other than their own labor and the assistance of the 
deceased; that while they had two other sons, these sons had other 
interests and made no contributions to the support of their parents; 
and that they were his sole dependents.105

102 Ibid. 28, 29.
103 Ibid. 30; see also post, p. 698.
104 MS. Department of State, file no. 494.11L25.
105 Ibid. 494.11L25/4.
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Langdon was thirty-two years old at the time of his death and 
was receiving a salary of $324 a month as a machinist in the United 
States Navy. According to the American actuaries’ tables, he had a 
normal expectation of life at the time of his death of 33.21 years, 
during which his pay and allowances, the Navy Department stated, 
could be expected to increase to approximately $7,000 a year up to 
the probable time of his retirement, after which his retired pay would 
be $4,500 per annum under the existing law. This expectation of 
advancement in rank and pay was practically assured by reason of 
Langdon’s efficiency, character, and exemplary habits. His mother 
was fifty-four years old and his father sixty-two, and their dependency 
would normally increase at a rapid rate with advancing years. The 
United States Government asked an indemnity of $40,000 to reim
burse the parents for the loss sustained by the death of their son.

The Secretary of the Navy, in stating the basis of the computation 
of the claim for $40,000 against the Government of Japan, on February 
8, 1923, referred to the case of the Heirs of Jules Brun 106 as follows:

The dependent in the Brun case at the assumed age of 70 had an expectation 
of 8.48 years, whereas Lieut. Langdon’s mother at 54 had an expectation of 18.09 
years or more than double. Lieut. Langdon was 6 or 7 years younger than Brun 
with a correspondingly greater expectation of life; his probable earning capacity 
would appear to have been at least as great and very much more certain than that 
of Brun and he had in his father an additional dependent, 62 years old whose 
dependency would normally increase at a rapid rate with advancing years,107
The Navy Department added further that there was, of course, no 
question of punitive damages in either the Langdon case or the Brun 
case.

The Japanese Government offered to pay $15,000 “as an expression 
of their condolence and consolation,” and this offer was accepted by 
the United States Government. A draft for $15,000 was transmitted 
by the Japanese Foreign Office to the American Minister on July 2, 
1924 in settlement of the claim.108

In January 1918 Howard LeRoy O’Brien, chief yeoman on the 
U. S. S. Monocacyf was killed during an attack made upon the vessel 
while it was navigating the Yangtze River. In 1921 the United States 
Government collected $25,000 from the Chinese Government for the 
benefit of O’Brien’s widow and children.109

The reports of the Legation and of the United States authorities 
indicated that on the morning of January 17, 1918 the U. S. S. 
Monocacy was peacefully and lawfully navigating the Yangtze River 
with colors displayed in a manner to indicate clearly the American 
nationality of the vessel and its friendly character, and that when the 
vessel reached a point in the river fifty-two miles from Chenglin, a

106 Ralston’s Report (1906) 5; discussed ante, p. 674.
107 MS. Department of State, file no. 494.11L25/4.
108 Ibid. 494.11L25/19.
109 Ibid. 493.110’B6.
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series of volleys of gunshots was directed at it, one of which mortally 
wounded O’Brien.

It appeared from the memorial of Helen O'Brien, widow of Yeoman 
O’Brien, that O’Brien was survived by the claimant and two infant 
children of whom he was the sole support.110 Mrs. O’Brien submitted 
a claim against China for $26,886 on her own behalf and that of her 
two children. Mrs. O’Brien was born February 8, 1896, and one 
child, Helen Frances O’Brien, was born November 22, 1916, and the 
other, Howard William O’Brien, was born April 18, 1918. O’Brien 
was born August 8, 1892 and was twenty-five years of age at the time 
of his death. His earning capacity as chief yeoman in the Navy was 
$1,075.44 'per annum}11 According to the American Experience 
Table of Mortality 112 a person twenty-five years of age has an expec
tancy of life of 38.81 years.113

In view of the obligation of the Chinese Government to accord 
protection to American citizens engaged in lawful pursuits in China, 
in view of the failure of the Chinese authorities to adopt measures 
calculated to avert incidents such as the attack on the U. S. S. Mo- 
nocacy and to adequately punish the guilty parties, and considering 
that the victims were American citizens employed in the naval service 
of the United States and that O’Brien was the support of a dependent 
wife and two children, the Department of State deemed it appropriate 
to ask an indemnity of $25,000 on account of the death of O’Brien.

The sum of $25,000 was requested of the Chinese Government on 
March 6, 1919.114 On March 14, 1919 the Acting Minister of Foreign 
Affairs of China replied 115 that the proposed settlement was con
sidered acceptable and that instructions had been issued to the Mili
tary Governor of Hunan Province to order the payment of the sum 
of money claimed.116

110 Ibid. 493.110,B6/6.
111 Ibid. 493.110’B6/-, memorial of the claimant.
112 World Almanac and Encyclopedia (1918) 476.
113 MS. Department of State, file no. 493.110,B6/2.

Ibid. 493.11 O’B 6/5.
115 Ibid.
110 On June 23, 1919 the American Minister notified the Department of State 

that the Chinese Government offered the full amount demanded in Treasury 
notes payable in one year, with interest at 6 percent to be paid in advance imme
diately, and recommended that this offer be accepted. (Ibid. 493.11 O’B 6/9). 
In reply the Department of State instructed the Minister that the offer was 
acceptable but that the Department desired when settlement was accepted, 
that interest should be paid on the amount demanded from January 17, 1918, 
the date of O’Brien’s death, to the due date of the Treasury notes and that the 
settlement should be made on the basis of United States gold, the exchange or 
other costs to be borne by the Chinese Government. (Ibid.) A final settlement 
of the claim was reported on September 16, 1919 by the American Minister who 
stated that interest was to run to June 29, 1919, the date of the Treasury notes. 
The interest collected was at the rate of 6 percent. (Ibid. 493.11 O’B 6/16.)
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The widow, Raimunda Valladares de Calderon, and the children of 
Justo Calderon, all Nicaraguan citizens, claimed indemnities on 
account of the death of Calderon, who was shot by a member of the 
United States Naval forces in 1930.117

On January 30, 1930 a guard of seven native Nicaraguans was 
accompanying the chief pharmacist’s mate, Willie H. Williamson, 
United States Navy, from Pueblo Nueva, Nicaragua, to Somoto, 
Nicaragua. In the neighborhood of La Cruz, the patrol met Justo 
Calderon who was mounted on horseback and who was accompanied by 
his son, a boy of thirteen years, also mounted, and two other native 
Nicaraguans, who were on foot. Williamson placed the group of Nicara
guans under arrest for alleged violations of customs regulations. After 
going about thirty yards, Williamson dismounted from his horse and, 
without cause or provocation, fired one shot from his automatic pistol 
at Calderon, who fell to the ground. He then fired several shots into 
the prostrate body of Calderon, who died almost instantly. William
son was tried before a general court martial for manslaughter. He 
was convicted and sentenced to confinement for two years in a naval 
prison and to a dishonorable discharge from the naval service. The 
evidence offered at the court martial showed that the shooting of 
Calderon was deliberate and unprovoked and was devoid of exten
uating circumstances. Williamson was under the influence of intoxi
cating liquor at the time of the occurrence.

The family of Calderon consisted of his wife and seven children, 
ranging in age from seven months to seventeen years. The brigade 
commander, Second Brigade, United States Marine Corps, Managua, 
Nicaragua, recommended that the widow of Calderon be paid $5 a 
month for herself for a period of twenty years, and $3 a month for 
each child until reaching the age of eighteen years. He stated that 
these figures were reached after an investigation of the standard of
Footnote 116—Continued.

On September 13, 1919 the American Legation received from the Chinese 
Minister of Foreign Affairs a note enclosing three Chinese Government Treasury 
bills, one for $25,000 for the death of O’Brien, together with a check for interest 
from January 17, 1918 to June 29,1919. {Ibid. 493.11 O’B 6/17.) The principal 
indemnity of $25,000 matured June 30, 1920.

Apparently it was agreed by the widow that the guardian of the children should 
receive $10,000 in trust for each child and that she should receive the remainder. 
{Ibid. 493.11 O’B 6/22.) The total amount received from the Government of 
China was $26,326.92; this sum included the principal indemnity of $25,000 and 
the further sum of $1,326.92, “resulting from a change in the rate of exchange 
between the date of the payment of the bill at Shanghai, and the issuance of the 
draft by the bank at Peking”. {Ibid.)

The sum of $26,326.92 was paid on December 31, 1920, and the proceeds were 
sent to the administratrix, Mrs. O’Brien, on April 23,1921 {ibid. 493.11 O’B 6/59).

See also ch. IX for a further discussion of this claim.
117 Ibid. 411.17 Calderon, Justo, family of.
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living in the area where Calderon’s family resided and that he believed 
the amount to be sufficient to care for the widow and children of 
Calderon as well as the average family of their class. In computing 
a reasonable lump sum to be recommended for payment to the family 
the Government of the United States based its calculation on an 
allowance of $5 a month for the widow for a period of twenty years 
and $3 a month for each child until reaching the age of eighteen 
years, the total amount thus figured to be discounted at the rate 
of 4 percent, true discount compounded annually. This is the 
method provided by Congress in connection with the payment of 
lump sums to beneficiaries under the United States Employees' 
Compensation Act.118 The sum arrived at by this method of com
putation was $2,524.61. It was accordingly recommended that 
$2,500 should be paid to the family of Calderon.119

The German-Mexican Claims Commission established pursuant 
to the convention of March 16, 1925, awarded $20,000 national gold 
to Maria Laura Z. Plehn, a German citizen, on account of the murder 
of her husband (Hans Plehn) by bandits on the night of January 
28-29, 1916 and the failure of the Mexican authorities either to 
repress the acts of banditry or to punish those guilty.120 The German 
Agent in supporting the claim for $30,000 in the case pointed out that 
“ taking into account the table contained in the Penal Code of the 
Federal District and Territories, as to the probability of life according 
to the age of the deceased, the claim would amount to $84,000.00 
National Gold, as Mr. Plehn died at the age of 31 years, and he had 
expectation of living 28 years more and of earning more than $200.00 
per month”.

M. Cruchaga, President Commissioner, in explaining his calculation 
of the indemnity, said:

The plaintiff affirms that the income her husband enjoyed was 250 pesos 
monthly and from the communication of the Ministerio Ptiblico, furnished by 
the Mexican Agency, it appears that he earned a daily salary of $7.81, which 
confirms the statement of the plaintiff.

With these facts it would appear just and equitable to grant the claimant the 
sum of $20,000.00 National Gold, without interest.121

The General Claims Commission, United States and Mexico, 
established pursuant to the agreement of September 8, 1923, rendered 
a number of decisions wherein the probable extent of future contri
butions of the deceased for the benefit of the claimants was considered 
in fixing the amount of the indemnities. In the Stephens case, decided

118 U. S. C. A., tit. 5, sec. 764.
119 S. Doc. 34, 72d Cong., 1st sess., January 4, 1932; H. Doc. 288, 73d Cong., 

2d sess.; H. Doc. 117, 74th Cong., 1st sess.; H. R. 6612, 74th Cong., 1st sess. 
Congress has thus far not made an appropriation for the payment of this claim.

120 Opinion in the case, docket 6, unprinted, ms., translation.
121 Ibid.
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on July 15, 1927, in measuring the indemnity allowable to two 
brothers for the death of a third brother, Mr. van Vollenhoven, 
Presiding Commissioner, writing the opinion with Mr. MacGregor 
concurring, considered the circumstance that—
the eldest brother of the deceased Stephens suffered a remote 'pecuniary loss by 
his deathj in that the deceased together with this brother supported an aged aunt 
living in a sanitarium, by contributing at first the sum of $75.00 a month, and 
later the sum of $65.00 a month, an amount which the eldest claimant alone paid 
after his brother's death.122

In another case a claim was presented for $50,000 to the same 
Commission 123 on account of the death of the claimants’ brother, 
John A. Connelly. Connelly, together with Henry Youmans and 
George Arnold, was killed by a mob on March 14,1880 at Angangueo, 
Michoac&n, Mexico. The Commission followed its holding in the 
Youmans case in attaching responsibility to Mexico for failing to 
protect those killed and fading to prosecute the guilty.124 125

It was alleged on the part of Mexico that damages could not be 
recovered on behalf of the brothers and sisters of Connelly in their 
own right, since they were collateral relatives who were not dependent 
on the deceased for support. There was proof that Mary, Ellen, 
Agnes, and Alice Connelly, and one of the brothers, had received certain 
financial support from the deceased. These brothers and sisters 
were living at home, and the deceased had in life sent his father on 
an average $125 a month. On one occasion he had sent $500. The 
Commission, the three Commissioners concurring, took the position 
in its opinion rendered on November 23, 1926, that “in fixing the 
amount of damages it cannot be assumed that had Connelly lived 
he would have continued throughout his lifetime to send money to 
his relatives though he did so when the father was alive and several 
children lived with him The Commission made an award of $18,000 
and stated that in “taking account, as we deem it proper to do, of 
the indignity and grief occasioned by the tragic killing of Connelly, 
in which Mexican troops participated, we are mindful that brothers 
and sisters, and not the father alone were afHicted”.126

Mrs. Elmer Elsworth Mead (Helen O. Mead) claimed $25,000, before 
this same Commission, on account of the death of her husband, Elmer 
Elsworth Mead, who was murdered in the State of Zacatecas, Mexico, 
on December 15, 1923.126 There existed in the community where the 
murder took place an unfortunate condition of lawlessness which, it

122 Charles S. Stephens and Bowman Stephens (United States v. Mexico), Opin
ions of the Commissioners (1927) 397, 398, docket 148, italics inserted.

123 Agnes Connelly et al. (United States v. Mexico) ibid. 159, docket 270.
124 Ibid. 150.
125 Ibid. 161.
120 Ibid. (1931) 150, docket 260.
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was stated, had begun in 1910. The Commission, however, refrained, 
in view of the evidence, from sustaining the charge of nonprotection 
of Mead. On the other hand, it sustained the charge of the failure 
properly to investigate and prosecute the persons who killed him. 
The people who composed the patrol, which was sent to investigate 
and search for the guilty, were of an unreliable character. After 
considerable delay four men were arrested on suspicion, but none of 
them were ever tried.

The sum of $8,000 was awarded the claimant. Commissioner 
Nielsen wrote the opinion for the Commission. He said:

At the time of his death Elmer Elsworth Mead was 43 years of age, in the 
prime of life, in excellent health, and actively engaged in the earning of a liveli
hood. He was receiving a monthly salary of at least $200 United States currency, 
a large portion of which he contributed to the support of his wife, the claimant, 
who was entirely dependent upon him for support.127

A claim was made in the amount of $50,000 by the United States 
on behalf of Lillie S. Kling, an American citizen, on account of the 
killing of her son, August Francis Kling, by Mexican soldiers in 1921.128 
At the time of his death Kling was employed by an oil company in the 
State of Veracruz, Mexico. On the evening of the murder he, to
gether with other employees, was returning to the mine when some 
of the men, in fun, fired shots in the air; thereupon a party of Mexi
can federal soldiers, who had been following unnoticed, deliberately 
discharged their firearms at them. Kling was shot in the back and 
immediately fell to the ground. He died on March 18, 1921, after a 
fingering and painful illness. His spine had been practically severed 
by the shot, and he had been completely paralyzed below the abdo
men.

Kling’s companions were placed under arrest by the soldiers and 
were forced to make false statements to the effect that they were the 
instigators of the affair. After this, neither the civil nor the military 
authorities made any further effort to investigate the incident until 
the military authorities made an investigation in 1927, which produced 
no evidence.

The General Claims Commission, before which the case was arbi
trated, found that the soldiers were guilty of reckless firing.

In estimating the amount of indemnity to be paid by the Mexican 
Government, Mr. Nielsen, for the Commission, said:

. . . Kling was 22 years old when he was shot. His associates and employers 
have furnished testimony describing him as a man of fine character, ability and 
promise. Evidence is furnished by officials of the company that at the time of 
his death he was receiving $400 a month. In consideration of these facts and in 
the light of the principles applied by the Commission in fixing indemnities, the 
award should be in the amount of $11,000. However, since my associates are

127 Ibid. 151.
128 Ibid. 36, docket 3114.
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of the opinion that the award should be $9,000.00, and since I consider that the 
claimant is entitled to at least that much, I concur in that amount.129

By far the most numerous claims arising out of death settled by 
any one commission have been those settled by the United States- 
German Mixed Claims Commission, established under the agreement 
of August 10, 1922. That Commission made awards based not on 
the value of the life lost but on the losses resulting to the claimants 
from the death, so far as such losses were “ susceptible of being 
measured by pecuniary standards.”130 The loss compensated was 
the loss sustained by the claimant, not by the estate. The formula 
devised to measure this loss was to allow amounts—
(a) which the decedent, had he not been killed, would probably have contributed 
to the claimant, add thereto (b) the pecuniary value to such claimaDt of the 

deceased’s personal services in claimant’s care, education, or 
supervision, and also add (c) reasonable compensation for 
such mental suffering or shock, if any, caused by the violent 
severing of family ties, as claimant may actually have sus
tained by reason of such death. The sum of these estimates, 

reduced to its present cash value, will generally represent the loss sustained by 
claimant.131

Rules of the 
Mixed Claims 
Commission, 
United States- 
Germany

The Commission explained that—
In making such estimates there will be considered, among other factors, the 

following:
(a) the age, sex, health, condition and station in life, occupation, habits of 

industry and sobriety, mental and physical capacity, frugality, earning capacity 
and customary earnings of the deceased and the uses made of such earnings by 
him;

(b) the probable duration of the life of deceased but for the fatal injury, in 
arriving at which standard life-expectancy tables and all other pertinent evidence 
offered will be considered;

(c) the reasonable probability that the earning capacity of the deceased, had 
he lived, would either have increased or decreased;

(d) the age, sex, health, condition and station in life, and probable life expec
tancy of each of the claimants;

(e) the extent to which the deceased, had he lived, would have applied his 
income from his earnings or otherwise to his personal expenditures from which 
claimants would have received no benefits;

(f) in reducing to their present cash value contributions which would probably 
have been made from time to time to claimants by deceased, a 5% interest rate 
and standard present-value tables will be used;

(g) neither the physical pain nor the mental anguish which the deceased may 
have suffered will be considered as elements of damage;

(h) the amount of insurance on the life of the deceased collected by his estate 
or by the claimants will not be taken into account in computing the damages 
which claimants may be entitled to recover;

129 Ibid. 49.
180 S. Stanwood Menken et al. (United States v. Germany), Decisions and Opinions 

361, 363, dockets 217 and 293.
131 Opinion in the Lusitania Cases, ibid. 17, 19-20.
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(i) no exemplary, punitive, or vindictive damages can be assessed.
. . . The enumeration of factors to be taken into account in assessing damages 

will not be considered as exclusive of all others. When either party conceives 
that other factors should be considered, having a tendency either to increase or 
decrease the quantum of damages, such factors will be called to the attention of 
the Commission in the presentation of the particular case.132

After discussing its position with reference to the subject of claims 
for indemnity for mental suffering, the Commission133 set forth its 

position on the subject of the allowance or disallow- 
Insurance ance of amounts received by the claimants as insurance

on account of the death for which claim was made. 
The Commission said:

Counsel for Germany insist that in arriving at claimants’ net loss there should 
be deducted from the present value of the contributions which the deceased would 
probably have made to claimants had he lived all payments made claimants under 
policies of insurance on the life of the deceased. The contention is opposed to 
all American decisions and the more recent decisions of the English courts. The 
various reasons given for these decisions are, however, for the most part incon
clusive and unsatisfactory. But it is believed that the contention here made by 
the counsel for Germany is based upon a misconception of the essential nature 
of life insurance and the relations of the beneficiaries thereto.

Unlike marine and fire insurance, a life insurance contract is not one of indem
nity, but a contract absolute in its terms for the payment of an amount certain 
on the happening of an event certain—death—at a time uncertain. The con
sideration for the claimants’ contract rights is the premiums paid. These premi
ums are based upon the risk taken and are proportioned to the amount of the 
policy. The contract is in the nature of an investment made either by, or in

182 Decisions and Opinions 20-21.
133 The Canadian Claims Commission appointed to settle civilian claims against 

Germany growing out of the World War, also considered the age of the decedent, 
his employment, his salary at the time of death, the number of children of the 
decedent, the age of the claimant, and his business ability.

For example, in the case of Mrs. Agnes Crooks (Canada v. Germany), a claim 
was presented for $60,000 because of the death of the claimant’s husband at the 
time of the sinking of the Lusitania on May 7, 1915. The deceased was thirty- 
nine years of age. in excellent health, and his salary was $3,000 a year at the time 
of his death. The claimant received $9,500 life insurance and a special allowance 
of $600 from her husband’s employers. There were no children. The claim 
for $60,000 was based on a 5-percent basis of the capital sum to yield an income of 
$3,000. William Pugsley, Commissioner, in allowing $20,000 for the death of 
Crooks considered all of these factors and said:

... I think the amount claimed for loss of life is excessive and fix it at 
the sum of $20,000, which makes a total of $20,200.00 [including $200 
allowed for the loss of Crooks’ personal effects], to which I think should be 
added interest at the rate of 5 percent per annum, from the date of the 
ratification of the Treaty of Versailles (January 10, 1920) to the date of 
settlement.

[II Reparations, Report of the Royal Commissioner appointed by His 
Excellency the Governor General in Council (1928) 152, docket 773.]
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behalf of, the beneficiaries. The claimants’ rights under the insurance contracts 
existed prior to the commission of the act complained of, and prior to the death 
of deceased. Under the terms of the contract these rights were to be exercised 
by claimants upon the happening of a certain event. The mere fact that the 
act complained of hastened that event can not inure to Germany’s benefit, as 
there was no uncertainty as to the happening of the event, but only as to the time 
of its happening. Sooner or later payment must be made under the insurance 
contract. Such payment of insurance far from springing from Germany’s act, 
is entirely foreign to it. If it be said that the acceleration of death secures to 
the claimants now what might otherwise have been paid to others had deceased 
survived claimants, and that therefore claimants may possibly have benefited 
through Germany’s act, the answer is that the law will not for the benefit of the 
wrongdoer enter the domain of speculation and consider the probability of prob
abilities in order to offset an absolute and certain contract right against the 
uncertain damages flowing from a wrong.134

The Commission also stated its position on the subject of the “Use 
of life-expectancy and present-value tables” in the Opinion in the 
Lusitania Cases. The Commission explained that:

Ordinarily the facts to which must be applied the rules of law in measuring 
damages in death cases lie largely in the future. It results that, absolute knowl- 

# edge being impossible, the law of probabilities and of averages
ard ^reseiit11^ must be resorted to in estimating damages, and these pre
value tables elude the possibility of making any precise computations or

mathematical calculations. As an aid—but solely as an 
aid—in estimating damages in this class of cases, the Commission will consider 
the standard life-expectancy and present-value tables. These will be used not 
as absolute guides but in connection with other evidence, such as the condition 
of the health of deceased, the risks incident to his vocation, and any other cir
cumstances tending to throw light on the probable length of his life but for the 
act of Germany complained of. To the extent that happenings subsequent to 
the death of deceased make certain what was before uncertain, to such extent 
the rules of probabilities will be discarded.

Neither will we lose sight of the fact that life tables are based on statistics of 
the length of life of individuals, not upon the duration of their physical or mental 
capacity or of their earning power. In using such tables it will be borne in 
mind that the present value of the probable earnings of deceased depends on 
many more unknowable contingencies than does the present value of a life annuity 
or dower. Included among these contingencies are possible and probable periods 
of illness, periods of unemployment even when well, and various degrees of 
disability arising from gradually increasing age. The weight to be given to 
such tables will, therefore, be determined by the Commission in the light of the 
facts developed in each particular case.135

In order to draw conclusions as to the way in which the above rules 
worked out in actual practice it is necessary to study more than a few 
scattered cases. Accordingly, claims on behalf of American citizens 
for wrongful death decided by that Commission have been selected 
at random, without any effort to be exhaustive, and they are now 
arranged according to the amounts allowed.136

134 Decisions and Opinions 22-23.
135 Ibid. 23-24.
136 See ch. I, pp. 51 et seq., for other death cases involving denial of justice.
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An award of $1,500 was made to the estate of a seventy-three- 
year-old mother, Mrs. Fannie Granberry, for the death of her un

married son, B. M. Granberry, thirty-nine years of 
age, who was killed 137 through the sinking of the 
British S. S. Armenian by a German submarine on 
June 27,1915. Granberry had contributed from $50 
to $75 a month to his mother. She survived him 

by only eight months.
The Commission allowed $2,500 to Catherine Callan,138 eighteen 

years of age, for the death of her father, Patrick Callan, forty-six 
years of age, who was killed in the sinking of the Lusitania. He had 
earned an average salary of $1,500 a year. Catherine Callan was 
not self-supporting at the time of her father’s death but was at the 
time of the decision in the case.

John and Jeremiah Bernard Coughlin, two minor sons of John J. 
Coughlin, were each allowed $2,500 for the death of their father, a 
miner, thirty-nine years of age, who had earned from $24.50 to $28 a 
week and who was in this same disaster.139

Mary Ellen Carroll was awarded $2,500 for the death of her alien 
sister, Mrs. Peter Kenny, who was lost in the sinking of the Lusitania 
and who had lived with the claimant and contributed $25 a week to 
her support.140 141

The sum of $2,500 was also awarded Charles Robinson, eighty-one 
years of age, for the death of his son, fifty-three years of age, who was 
unmarried, had earned $3,000 a year, and had contributed $300 per 
annum to his father prior to his death on the Lusitania.ul

The Commission allowed $3,000 each to Katherine L. and Grace 
Ward, forty-seven and forty-five years of age, respectively, unmarried 
sisters of Mabel Ward Pearson, on account of her death and the death 
of her husband, Fred Stark Pearson, through the sinking of the 
Lusitania. Pearson, fifty-three years of age, an electrical engineer, 
earning $125,000 per annumy had contributed $50 a month to each of 
the sisters. Mrs. Pearson had contributed $50 monthly to the sisters 
jointly, in addition to gifts exceeding $200 a year to each of them.142 143

Emily Duncan Tesson,Ud eighty-five years of age, was awarded 
$3,000 by the Commission for the death of her son, Frank B. Tesson, 
twenty-nine years of age, who was married, who earned $12,000 a

137 W. W. Seidle, Administrator of the Estate of Fannie Granberry, Deceased, et at. 
(United States v. Germany), Decisions and Opinions 604, docket 3992.

138 Ibid. 464, docket 465.
139 Ibid. 513, docket 2489.
140 Ibid. 562, docket 2053.
141 Ibid. 369, docket 223.
142 Ibid. 572, dockets 579 and 581.
143 Ibid. 361, docket 544.

Mixed Claims 
Commission, 
United States 
and Germany, 
1922
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year in the shoe department of the John Wanamaker store in New 
York, and who had contributed $500 a year to his mother’s support 
at the time of his death on the Lusitania.

Thomas and Margaret Kelly, the father and mother of Margaret S. 
Kelly, were allowed slightly more, $3,500 jointly, for the loss of their 
unmarried daughter, a clerk and stenographer, thirty-five years of 
age, who was also killed in the sinking of the Lusitania. From earn
ings of $85 a month she had contributed to her father and mother, 
fifty-eight and fifty-four years of age, respectively, amounts of money 
in excess of the value of her board and lodging.144 145

An award of $5,000 each was made to Charles George Edward and 
Lyndon Surman, the two minor sons, aged four and two years, re
spectively, of Mable Annie Surman, a British subject, thirty-three 
years of age, who was lost in the Lusitania disaster. She had been 
employed as a housekeeper and was the sole support of her children.146

The sum of $5,000 was awarded Ruth Pittsf the thirty-seven-year- 
old wife of William Pitts, colored, forty-seven years of age, who had 
earned $75 a month prior to his death. He was drowned when the 
British schooner Minas Queen was sunk by a German submarine on 
August 26, 1917.146

Roy Atkins, a cripple, about eight years of age at the time of the 
Lusitania disaster, was allowed $5,000 when his mother, Mrs. Alice 
Atkins Tesson, sixty years of age, and his step-father, forty-nine years 
of age, who had contributed not less than $25 a month to the son, 
were killed in the sinking of that ship.147

The sum of $7,500 was awarded Mary Callanj a widow, whose 
husband, Patrick Callan, was drowned in the sinking of the Lusitania. 
He had earned an average salary of $1,500 'per annum as a skilled 
laborer and foreman. Of the three children left surviving him, one, 
eighteen years of age, was not self-supporting at the time of the 
disaster.148

$7,500 was awarded Ethel Dekle Strobel, a widow whose husband, 
Thomas James Silva, twenty-seven years of age, died in this same 
disaster. Silva, who had earned between $1,800 and $2,400 a year, 
left besides his wife, two small children aged three years and one year 
eight months, respectively.149

For the death, in the sinking of the Lusitania, of Anne C. Justice 
Shimer, thirty-six years of age, who had supported her mother, sixty-

144 Ibid. 539, docket 2562.
145 Ibid. 569, docket 2501. These two sons were American nationals.
“fl Ibid. 645, docket 5378.
147 Ibid. 361, dockets 217 and 293.
148 Ibid. 464, docket 465.
149 Ibid. 496, docket 1330.
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five years of age, and contributed to the support of a sister, thirty- 
one years of age, the mother and sister were awarded $7,500 each.150

The same amount was allowed Hettie D. Allen, the fifty-eight-year- 
old mother of Dorothy Allen, twenty-eight years of age, who was em
ployed as an English governess at the time of her death and who 
likewise went down with the Lusitania. The daughter had con
tributed $300 per annum to the mother.151

Charles E. Worden was awarded $7,500 when his wife, Jane Worden, 
a dressmaker who had earned $1,000 a year, was drowned in the 
Lusitania disaster.152 Worden’s health was so impaired shortly after 
his wife’s death that he was unable to work.

Katherine Hubbard, a nineteen-year-old daughter of Elbert Hub
bard, nearly fifty-nine years of age, who had received $500 to $1,000 
a year in contributions from her father, was awarded $7,500 on ac
count of his death when the Lusitania sank.153

The sum of $9,000 was awarded Mary B. Hodges, the mother of 
William Sterling Hodges, who died in the same disaster. He was 
married, thirty-three years of age, and had contributed $750 per annum 
to the support of his mother out of a salary of $3,000.154

A like sum of $9,000 was awarded Thomas James Silva, Jr., the 
three-year-old son of Thomas James Silva, when Silva, who had 
earned a salary ranging from $1,800 to $2,400 a year, was lost in the 
sinking of the Lusitania.155 The same Commission awarded $10,000 
to Silva’s daughter, Bettina Silva, one year and eight months of age.156 
(A total amount of $26,500 was allowed to the widow and children 
for the death of Silva.)

Violet McCauley, sixty-eight years of age, who was wholly depend
ent upon a married daughter, Mary Margaret Baldwin, thirty-eight 
years of age, and who had received $1,200 yearly from the daughter, 
was awarded $10,000.157 158 Mrs. Baldwin was lost in the Lusitania 
disaster.

Hannah J. Seccombe was awarded $10,000 when her daughter, a 
nurse, thirty-eight years of age, the mother’s principal source of sup
port, was lost on the Lusitania159,

The twenty-six-year-old daughter of a British subject, Gladys Mary 
Baylies, to whom her father, forty-nine years of age, had contributed

150 Maibelle Heikes Justice and the Estate of Grace Justice Hankins, Deceased, 
ibid. 621, docket 2272.

151 Ibid. 374, docket 233.
162 Ibid. 405, docket 288.
153 Ibid. 452, docket 437.
154 Ibid. 398, docket 481.
155 Ibid. 496, docket 1330.
156 Ibid.
167 Ibid. 462, docket 421.
158 Ibid. 551, docket 267.
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$200 a month, was awarded $10,000 because of her fathers death in 
this same disaster.159

Samuel James Ferguson,160 twenty-two years of age, was awarded 
$10,000, when his wife, twenty-three years of age, and their son, 
fifteen months of age, were killed on the Lusitania. (This amount 
was certainly not allowed on the basis of probable expected contribu
tions.)

Ellen Williamson Hodges, to whom her brother, Charles Francis 
Williamson, fifty years of age, had contributed substantial amounts 
and who had promised his sister to care for her in the event of her 
husband’s death, was awarded $10,000 on account of the death of 
Williamson in the Lusitania disaster.161 The care of the deceased’s 
father, seventy-five years of age, rested principally on the claimant 
following the death of Williamson.

Winnijred Houghton Brown Keay, twenty-seven years of age, was 
awarded $10,000 when her husband, William H. H. Brown, thirty- 
four years of age, who had earned more than $5,000 a year and who 
had a promising business, went down on the Lusitania.162

Belle Saunders Naish, forty-nine years of age, who was injured in 
the sinking of the Lusitania and thrown into the sea, suffered shock 
from the incident and from the death of her fifty-nine-year-old hus
band, Theodore Naish, in this same disaster, from which it was 
alleged she might never recover. She was awarded $12,500.163 
Naish was a civil engineer by profession and had been long employed 
in the Department of Public Works at Kansas City, Missouri.

Herbert Stuart Stone, Jr., the thirteen-year-old son of Herbert 
Stuart Stone, was awarded $15,000 for the loss of his father, forty- 
four years of age, who went down with the Lusitania,164 In addition 
to his earnings of $16,000, the decedent’s investments had yielded a 
return of not less than $5,000 per annum. The Commission stated 
that:

The measure of the awards which this Commission is empowered to make in 
this case is not the value of the decedent’s life but the pecuniary losses suffered 
by claimants resulting from his death. To the extent that contributions by the 
decedent made during his life and those which he would probably have made to 
claimants but for Germany’s act causing his death were the fruits of the personal 
efforts of the decedent, the claimants have suffered pecuniary damages which 
Germany is obligated to pay. But to the extent that such actual or probable 
contributions were derived as income from the estate of the decedent, which 
vested in the claimants on his death and yielded to the claimants the same income

159 Ibid. 554, docket 93.
160 Ibid. 357, docket 46.
161 Ibid. 364, dockets 218 and 529.
162 Ibid. 404, docket 279.
163 Ibid. 388, docket 257.
184 Ibid. 525, docket 591.
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as it yielded to decedent during his life, the claimants have suffered no pecuniary 
damages.165 166

A like amount ($15,000) was awarded Katherine S. Thorne, thirty- 
seven years of age, for the death of her mother, Catherine E. Willey, 
fifty-seven years of age, who was drowned in the sinking of the 
Lusitania. The mother, who received $7,200 alimony per annum, 
lived with the claimant, made contributions to the family expenses, 
and aided in rearing the claimant’s four children.166

Blanche Frances Salt, a girl of ten, was awarded $15,000 when 
her father, Henry Jordan Salt, thirty-seven years of age, who had 
earned a salary of $3,500 per annum, was killed on the Lusitania.167

Stewart Cranston Kellett, thirteen years of age, also received $15,000 
when his forty-seven-year-old father, Francis Kellett, who had earned 
an average salary of $6,500 as vice president of Julius Stein Com
pany’s Successors, Inc., met his death on the Lusitania.168

For the drowning of his father, William H. H. Brown, in the 
Lusitania disaster, Angus M. Brown, four years of age, was awarded 
$15,000. His father had earned $5,000 a year.169 170

Thomas C. Miller, sixty years old, and his wife, Emma J. Miller, 
fifty-five years old, were awarded $15,000 jointly when their unmar
ried, thirty-two-year-old son, James B. Miller, was drowned in the 
sinking of the Lusitania.176 He had unusual prospects of success in 
business, and he planned to care for his parents later on.

The sum of $20,000 was awarded to Genevieve Cox Bancroftj fifty- 
six years of age, mother of William Blanchard Bancroft, Jr., twenty- 
eight years of age, who was lost in the same disaster. He was unmar
ried and had been the principal support of his mother. The amount 
of his income, however, was very uncertain, having been variously 
estimated at from $4,000 to $15,000.171

A daughter, Eleanor McCormick Stone, then eleven years of age, 
and a son, Melville Edwin Stone, 3rd, ten years of age, whose father, 
forty-four years of age, was drowned in the Lusitania disaster, were 
each awarded $20,000.172 The father’s annual income had been 
$16,000, not including the return from his investments.

Floyd Bringhurst Keser, the seventeen-year-old son of Harry J. 
Keser, was awarded $25,000 for the loss on the Lusitania of both his 
father, forty-two years of age, and his mother, fifty-two years of age. 
The father, a vice president of the Philadelphia National Bank, had

165 Ibid. 526.
166 Ibid. 541, docket 2571.
167 Ibid. 401, docket 277.
168 Ibid. 373, docket 232.
169 Ibid. 404, docket 279.
170 Ibid. 425, docket 236.
171 Ibid. 510, docket 2271.
172 Ibid. 525, docket 591.
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spent practically his entire income of $12,000 per annum on his 
home, his wife, his son, and his insurance.173 174'

Margaret B. A. Woods, fifty-five years of age, the widow of 
Dr. Edmund F. Woods, sixty years of age, was awarded $25,000 on 
account of the death of Dr. Woods, who went down with the British 
S. S. Arabic, sunk by a German submarine on August 19, 1915.174

Priscilla C. Trumbull, thirteen years of age, was awarded $25,000 
when her thirty-three-year-old father, Isaac B. Trumbull, who had 
earned an annual salary of $10,000 and had unusually good business 
prospects, was drowned on the Lusitania.175

A sixteen-year-old daughter, Virginia Loney Gamble, an only child, 
survived Mr. and Mrs. Allen D. Loney (forty-three and thirty-eight 
years of age, respectively), who were lost on the Lusitania. She also 
received an award of $25,000. Mr. Loney had earned a salary of 
$10,000 a year.176

Elbert Hubbard, fifty-nine years of age, and his wife, Alice, were killed 
in the Lusitania disaster. Hubbard’s eldest son, Elbert Hubbard II, 
thirty-two years of age at the time of the death of his father, who 
was to carry on his father’s business as an editor and publisher and 
who lost the supervision of his father in this work, was awarded 
$25,000; and a daughter, Miriam Hubbard Roelojs, then twenty 
years of age and a student at the University of Michigan, who suf
fered no very great pecuniary deprivation, was also awarded $25,000 
by the Mixed Claims Commission.177

For the death of Francis Kellett, forty-seven years of age, in the 
sinking of the Lusitania, the sum of $30,000 was allowed the widow, 
Margaret Lavinia Kellett, forty-one years of age. Kellett had earned 
approximately $6,500 a year as the vice president of a substantial 
business firm.178

The amount of $45,000 was awarded Bessie Ellms Bloomfield} 
forty-eight years of age, when her husband, a lawyer fifty years of 
age, who had earned $6,000 a year, with prospects of increased 
salary, was lost in the sinking of the Lusitania.179

Mary McCormick Stone, thirty-six years of age, was awarded 
$50,000 because of the drowning of her husband, forty-four years of 
age, in the same disaster.180 He had earned $16,000 a year.

Ward Edgerly Pearson and Frederick A. Pearson were awarded 
$50,000 each on account of the loss of their father, Fred Stark Pearson,

173 Ibid. 500, dockets 1336 and 1337.
174 Ibid. 653, docket 5398.
178 Ibid. 397, docket 273.
176 Ibid. 421, docket 466.
177 Ibid. 452, dockets 437 and 438.
178 Ibid. 373, docket 232.
179 Ibid. 386, docket 245.
180 Ibid. 525, docket 591.
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fifty-three years of age, when the Lusitania sank. He was an elec
trical engineer who earned $125,000 a year and who contributed at 
least $4,600 and $3,800 a year, respectively, to his two sons.181

Bertha V. Trumbull,182 thirty-two years of age, was also awarded 
$50,000, when her husband, thirty-three years of age, was drowned 
in the sinking of the Lusitania. He had unusually good business 
prospects and earned $10,000 a year.

For the death of John H. Page, about forty-six years of age, who 
had received salaries amounting to $15,000 per annum, the widow, 
Cora A. Page, forty-four years of age, was awarded $80,000.183

A total award of $130,000 was made in favor of May Davies 
Hopkins Gilmer, forty-one years of age, who received $50,000, and 
the seven-year-old daughter {May Davies Hopkins), who received 
$80,000, on account of the death of the husband and father, Albert 
Lloyd Hopkins, aged forty-four, who died in the Lusitania disaster.184 
Hopkins was highly trained in the shipbuilding industry, and within 
the preceding period of ten years his salary had been raised from 
$4,000 to $25,000 per annum. He was in excellent health, and his 
habits of life were good. His life expectancy was twenty-five and a 
half years, and the life expectancies of his widow and child exceeded 
his. His position was such that he spent his entire salary for living 
expenses, i.e. in maintaining himself, his wife, and their child.

The amount awarded to a child was frequently increased by the 
consideration that the child was deprived of the deceased parent’s 
care and supervision.185 Charles Klein, a playwright, went down on 
the Lusitania. He left a son John Victor Klein, six years of age at 
the time of his death. For the deprivation of his father’s care, 
influence, and supervision over his education, in addition to probable 
monetary contributions, John Victor (through his guardian) was 
awarded $30,000.186 * 188

181 Ibid. 572, dockets 579 and 581.
182 Ibid. 397, docket 273.
188 Ibid. 379, docket 238.
184 Ibid. 353, docket 4.
185 Executors of the Estate of Max M. Schwarcz, ibid. 389, docket 262. (Three 

daughters, twenty-five, twenty-two, and fifteen years of age, were solely de
pendent upon their father, fifty-one years of age, who earned $49,000 yearly.
The father went down with the Lusitania. The youngest daughter was de
prived of the decedent’s personal services in her care, education, and supervision, 
and she was awarded $32,000. The other daughters, who had subsequently 
married, received $20,000 and $23,000 each.)

Roger Howell Davis, William John Davis, and David Emyrs Davis by Roger 
Howell Davis as Guardian, ibid. 394, docket 269. (The mother, who was killed 
in the sinking of the Lusitania, had personally cared for her incompetent son, 
David Emyrs Davis. She had made no appreciable financial contributions to 
him, however. The son was awarded $2,500.)

188 Ibid. 556, docket 476.
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Dora Burke, six years of age at the time of the death of her father in 
the same disaster, was awarded $5,000 for the depriva- 

care^parent tion suPPorL training, and direction and super
vision of her education by her father, who had earned 

from $1,200 to $1,900 a year.187
Thomas B. King, Jr., nearly twelve years of age when his father, 

forty-seven years of age, was killed on the Lusitania, was allowed an 
indemnity for the loss of expected contributions to the extent that 
the contributions expected were not derivable from the estate which 
the son inherited.188 The son lost, in addition to his father's sup
port, the benefit of his father's supervision and training. His father 
had earned a salary of $7,280 a year. The sum of $20,000 was 
awarded the son.

The devotion of the husband and father, during his lifetime, to his 
wife and child may have influenced, in part, the amount allowed in 
the Mitchelhill case,187 188 189 where $20,000 was awarded the widow, forty- 
two years of age, and $10,000 was awarded the three-year-old child, 
James Moffatt Mitchelhill, upon the death of Mitchelhill in the 
Lusitania disaster. Mitchelhill had earned between $4,000 and $5,000 
a year. The record indicated that he had been devoted to his wife 
and child, and attention was called to the child's loss of his father's 
care, and supervision and direction of his education.

Likewise, the amounts awarded in the Ellsworth case 190 may have 
been increased to express in some way the value of the home to two 
children, ten and two and a half years of age, when $15,000 was 
awarded to each child. The father, thirty-seven years of age, had 
earned $3,500 prior to his death on the Lusitania. The mother died 
several years later.191

In the Hammond case,192 three children, seven, five, and three years 
of age, were each allowed $5,000 because of the death of their mother, 
twenty-nine years of age, who went down on the Lusitania. The

187 Ibid. 567, docket 2247.
188 Ibid. 597, docket 2560.
189 Jeannette A. Mitchelhill, individually and as Executrix of the Estate of William 

Mitchelhill, Deceased, and James Moffatt Mitchelhill, ibid. 600, docket 3982.
190 George L. Ellsworth, Administrator of the Estate of Henry Jorden Salt, De

ceased, Blanche Frances Salt, and Charles Henry Salt, ibid. 401, docket 277.
191 The fact that the deceased had maintained a comfortable home was con

sidered in numerous cases where a surviving husband or wife was the claimant. 
Thus, when Charles Veitch Mills, thirty-three years of age, who had earned 
$4,000 a year was drowned in the sinking of the Lusitania, $40,000 was awarded 
his wife, Anna B. Mills. (Ibid. 400, docket 275.) The fact that he had main
tained a comfortable home was emphasized in the opinion.

192 Mary Stevens Hammond, Millicent V. Hammond, and Ogden Haggerty 
Hammond, Jr., and others, ibid. 409, docket 292.
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Copunission said “The young children of Mrs. Hammond have been 
deprived of her supervision of their care, training, and education.”

In the Bilicke case,193 there was no award to the wife and children 
as to the income which they continued to receive from Bilicke’s es
tate after his death in the Lusitania disaster. However, the wife 
was awarded $50,000 and three children, thirteen, eleven and a half, 
and eight years of age, were awarded $30,000 each. In estimating 
the amount awarded to the children the value of the fathers care 
and supervision was considered. The Commission said:

The children of deceased, of tender years at the time of his death, have sus
tained pecuniary loss in being deprived of the care and supervision of a father 
of unusually strong character and sound judgment.194

Barbara Winnifred Anderson, an American citizen, nearly three 
years of age at the time of the sinking of the Lusitania, sustained a 
nervous shock in that disaster from which she never completely 
recovered. Her mother, a British subject, died as a result of the 
injuries she received at the same time. The Commission awarded 
$10,000 on behalf of Barbara as damages for her own personal in
juries and the loss suffered by the death of her mother.195

Arthur Courtlandt Luck and Frances Lapham Fields the husband 
and mother, respectively, of Charlotte F. Luck, claimed damages for 
the death of Charlotte F. Luck and her two sons in the Lusitania 
disaster.196 Mrs. Luck had, before her death, made small contribu
tions to the support of her mother, Mrs. Field, with whom she lived 
temporarily during Mr. Luck’s long absences from home on account of 
his work, but Mr. Luck, one of the claimants, was the source of these 
contributions. Mrs. Field, past seventy years of age at the time of 

the disaster, was awarded $5,000. Mrs. Luck’s 
activities were confined to making a home for her 
husband and rearing and educating their children. 
She had contributed nothing to him in a pecuniary 
way. An award of $20,000 was nevertheless made to 

the husband, forty years of age.
A somewhat similar case was that of Terrence Joseph Condon.197 

Although the wife of Condon, Della Doyle Condon, twenty-eight 
years of age, for whose death in the same disaster claim was made, 
had contributed nothing in a pecuniary way to her husband, thirty-

Value of a wife’s 
services; no 
pecuniary con
tributions

193 Gladys Bilicke, individually and as Guardian of the Estate of Carl Archibald 
Bilicke, and Albert Constant Bilicke and Nancy Bilicke de Roulet, ibid. 435, docket 
272; Gladys Bilicke, ibid, docket 226.

194 Ibid. 437.
195 Roland Anderson, individually and as Guardian of Barbara Winnifred Ander

son, ibid. 559, docket 622.
199 Ibid. 355, docket 7.
197 Ibid. 382, docket 240.
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two years of age, she kept a happy home for him and their adopted 
daughter. The husband was awarded $10,000.

In another case, Catherine Glenn, a maid by occupation before 
her marriage to the claimant, Edward Dingley, was drowned in the 
sinking of the Lusitania™ Both the husband and wife were forty 
years of age at the time of the wife’s death. She had devoted herself 
to maintaining a comfortable and happy home and had not con
tributed to her husband’s income. An award of $7,500 was made in 
favor of the husband.

Samuel Elliott Humeym an electrical construction foreman, claimed 
an indemnity for the death of Mrs. Hume, who before her marriage 
had been a dressmaker but who after her marriage had devoted 
herself to the making of a happy home. He was awarded $8,000.

But in the case of Peter Kenneth MacHardy, thirty-eight years of 
age,* 200 where the young wife, thirty-one years of age, had earned $18 
a week as a waitress, the husband was allowed only $4,000 because 
of her death in the sinking of the Lusitania. While it might appear 
from this case that larger amounts were awarded when the wife con
tributed nothing to the husband in dollars but spent her time in her 
home, the MacHardy case is probably explainable, in part, on the 
ground that Mrs. MacHardy, at the time of her death, was not then 
employed and was on her way to England to visit her only child. 
The claimant, however, testified that it was his wife’s intention to 
return to him and resume her occupation.

Samuel James Ferguson, twenty-two years of age, was awarded 
$10,000 on account of the death of his wife, twenty-three years of 
age, and his infant son, fifteen months of age, when the wife and 
son were lost on the Lusitania.201 No reference was made in the 
opinion in this case to any pecuniary contributions made by the wife 
to the claimant.

Ibid. 411, docket 291.
109 Ibid. 423, docket 494.
200 Ibid. 359, docket 157.
201 Ibid. 357, docket 46.
$3,000 was allowed John Lambert (Canada v. Germany), a Canadian farmer, 

because of the death of his wife, twenty-five years of age, on the Lusitania. 
The report of the case does not show that the decedent contributed anything 
to the home in a financial way, yet it is shown that she was a “willing worker 
and helpmate.” (II Reparations, Report of the Royal Commissioner appointed 
by His Excellency the Governor General in Council (1928) 188, docket 824.)

Charles Harry Booth (Canada v. Germany) was allowed $5,000 by the same 
Commission when Mrs. Booth was drowned in the Lusitania disaster. She left 
surviving her a child eight months of age. The wife had looked after her house
hold duties and had cared for the child. (Ibid. 225, docket 876.)

In another case, however, that of the Reverend John A. Beattie (Canada v. 
Germany), the surviving husband was not allowed an indemnity when his wife, 
fifty-five years of age, drowned when the Lusitania sank. The claimant had 
remarried in November 1916. Commissioner James Friel stated that “There
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Not only did the Mixed Claims Commission, United States and 
Germany, allow damages to husbands for the death of wives who had 
not made pecuniary contributions to them, but it allowed indemnities 
in other types of death cases where the deceased had made no mone
tary contributions to the claimant prior to his death. In a number 
™ , of cases indemnities were granted mothers for the
had made no death of sons on whom they had not relied for sup- 
tributions C°n~ port. It is the expectancy of future contributions or 

assistance, of course, that is important.
Hepzibah Vernon Butler, the mother of George Lay Pearce Butler, 

who went down on the Lusitania, was awarded $5,000. She was 
seventy-three years of age at the time of the disaster, and eighty-one 
years of age at the time of the decision of the Mixed Claims Commis
sion. The decedent had earned between $10,000 and $20,000 a year. 
There was evidence in the record that the decedent contributed 
“delicacies and luxuries” to his parents. The claimant had personal 
property of the value of $5,000 and an income for life from $20,000. 
She was, however, feeble and in need of constant care and her income 
was insufficient to support her. The Commission said “The record
Footnote 201—Continued.
is nothing in the loss of his wife, and of course sad as was the case, which can 
be construed into pecuniary damages and his claim in that respect is disallowed.” 
(Ibid. 214, docket 855.)

In the case of Beatrice Brown Witherbee and Mildred W. Gray as Administratrix 
of the Estate of Alfred S. Witherbee, Deceased, decided by the Mixed Claims Com
mission, United States and Germany, the husband of Beatrice Brown Witherbee 
(Alfred S. Witherbee), and later the administratrix of his estate, claimed $10,000 
on his own behalf “for loss of society and consortium of wife”, who had sustained 
personal injuries in the sinking of the Lusitania. Umpire Edwin B. Parker dis
allowed this item of the claim stating that: “This latter item, among others, is 
still being pressed by the administratrix of Mr. Witherbee’s estate, but it can 
not be taken very seriously in view of the fact disclosed by the record that 
Witherbee deserted his wife, without reasonable cause, on or about April 15, 
1916, at Monte Carlo, and that such desertion continued until July 28, 1919, 
when his wife procured a court decree in Philadelphia absolutely divorcing him.” 
(Decisions and Opinions 591-592, docket 2050.)

In the case of Lettie Charlotte Denham (United States v. Panama), the Claims 
Commission established by Panama and the United States under the terms of 
the convention of July 28, 1926, as modified December 17, 1932, made an award 
in favor of the widow of James F. Denham, whose murderer was inadequately 
punished by the Government of Panama. In that case the husband and wife 
were not living together at the time of the murder. The wife, Mrs. Lettie 
Charlotte Denham, was living in the United States, while the husband was 
living in Panama where he had five children by a native woman. Denham was 
apparently not supporting his American wife at the time of his death. The 
Commission, without relying on such contributions, awarded Mrs. Denham 
$2,500 in its decision of h^ay 22, 1933. (Hunt’s Report (1934) 244, docket 6; ms. 
Department of State.)
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justified her anticipation that had the decedent lived he would have 
contributed, to some extent at least, to her maintenance.” 202

In another case, that of Thomas C. Miller and Emma J. Miller, 
fifty-nine and fifty-five years of age, respectively, the parents of 
James B. Miller, who went down on the Lusitania, the claimants 
were allowed $15,000, jointly, where the deceased, thirty-one years 
of age, though not contributing to the support of his parents at the 
time of his death, was definitely planning to care for them in their 
old age.203 Mention was made in the opinion of the Commission 
that the other children of Thomas and Emma J. Miller had others 
dependent upon them and were not in a position to care for their 
parents.

Louise Love Sedberry was awarded $3,000 because of the death of 
her son, George Fletcher Sedberry, who went down on the British 
S. S. Marina (sunk by a German submarine in 1916), although the 
evidence of the contributions made to her by him or the probability 
of future contributions was highly unsatisfactory.204 It appeared

202 United States v. Germany, Decisions and Opinions, 407, docket 289.
In the following cases the claims were disallowed because there was no financial 

reliance by the claimant on the decedent, i.e. pecuniary contributions would not 
have been expected from the decedent had he lived:

Charles H. Rosenthal, Administrator de bonis non of the Estate of Retta C. 
Shields, Deceased, and Edwin H. Shields and Albert Mills, Administrators de 
bonis non of the Estate of Victor E. Shields, Deceased, ibid. 412, dockets 404 
and 405 (husband and wife lost on the Lusitania, claim of relatives dis
allowed because none of them were dependent upon the decedents);

Andrew Kerr, ibid. 378, docket 237 (claim of grandfather for the death of 
his infant granddaughter disallowed);

Charles Rose, ibid. 370, docket 224 (claim of the brother of the decedent, 
a sister who had never contributed to his support, disallowed);

Charles Robinson, William R. Robinson and James H. Robinson, Mary Ann 
May Hanan, and Emma Louise Hollely, ibid. 369, docket 223 (father, who 
had received contributions of $300 per annum from his son, deceased, was 
awarded $2,500; the claims of non-dependent brothers and sisters of the 
decedent were disallowed);

Thirza Ann Foley, individually and as Executrix of the Estate of Arthur R. 
Foley, Deceased, ibid. 358, docket 65 (two eldest children of the deceased, 
twenty-five and twenty-two years of age, self-supporting, not awarded 
damages);

William Mackenzie, individually and as Administrator of the Estate of 
Mary A. Mackenzie, Deceased, Ethel A. Purrington, and the Estate of James 
R. D. Mackenzie, Deceased, ibid. 628, docket 2482 (claims of children of 
mother who went down on the Lusitania disallowed, since none of them 
was financially dependent upon her, and she had no earning capacity);

Henry Groves and Joseph Groves, ibid. 367, docket 222 (claims disallowed 
where the decedent, a brother of the claimants, had made numerous and 
generous gifts to the claimants, but there was no assurance that the gifts 
would continue).

203 Ibid. 425, docket 236.
204 Ibid. 643, docket 5221.
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from the record that the decedent was the only one of three sons of 
the claimant who had no other dependents. Neither the amount of 
his earnings nor the extent of his contributions to his mother was 
before the Commission.

The sum of $7,500 was awarded the mother of Rafael Virella Vergne, 
twenty-three years old, who lost his life while attempting to reach 
land after the sinking of the U. S. S. Carolina on June 2, 1918. The 
decedent was a young doctor and surgeon, but the evidence of any 
contributions made to his parents was meager and unsatisfactory. 
It appeared from the record that the claimant, Carolina Vergne 
Vazquez, sustained a shock as the result of the death of her son which 
affected her mental and physical well-being. The Commission said 
that “While the evidence of pecuniary losses suffered by this claimant 
cognizable under the law is somewhat meager and unsatisfactory, 
nevertheless the affirmative testimony and the justifiable inferences 
therefrom support an award/7 205

Glennie M. House, twenty-one years of age, who went down on 
the British S. S. Marina, which was torpedoed and sunk by a German 
submarine off the Irish coast on October 28, 1916, was survived by 
his father, W. E. House, then fifty-one years of age. In 1922 the 
father suffered a paralytic stroke. The decedent had made no con
tributions to his father, but he was a devoted son and expressed his 
willingness to contribute to his father’s support should it be neces
sary to do so. The father had no income save his salary as a police
man. It was pointed out that the father’s income was decreasing 
and that the decedent’s earnings, as a “horseman” and as assistant 
manager of his grandmother’s farm, would have increased. The 
father was awarded $5,000.205 206

In the case of Cyril Herbert Emanuel Bretherton,207 208 the claimant 
was awarded $7,500 for the death of his daughter, Elizabeth, fifteen 
months of age, who was lost in the sinking of the Lusitania.

Elbert and Alice Hubbard, fifty-nine and fifty-four years of age, 
respectively, went down on the Lusitania™ They left surviving 
them a large family, one of whom, Miriam, then twenty years of 
age, was a student at the University of Michigan. She was graduated 
from that university the following year, and in July 1917 she married. 
It was stated by the Mixed Claims Commission that she had a happy 
home with four children and that her husband had a small income

205 Ibid. 652, docket 5008.
206 Ibid. 640, docket 4818.
207 Ibid. 561, docket 1263.
208 Miriam Hubbard Roelofs and others, ibid. 452, dockets 437 and 438. See 

also, post, pp. 706 et seq.
114297—36------ 45



698 CHAPTER IV

as a university instructor. Although the Commission awarded her 
$25,000, it stated that:

While both her parents were devoted to her and she has been deprived of 
their counsel and supervision, it is reasonably apparent from the record that she 
has not suffered any very great pecuniary injury through such deprivation.209

Herman H. Praetorius was awarded $2,500 for the loss of his bachelor 
uncle, Henry B. Sonneborn, forty-four years of age, who went down 
on the Lusitania.210 The claimant was one of a few for whom pro
vision was made in the will of the decedent.

The French-Venezuelan Commission, established pursuant to the 
The French protocol of February 19, 1902, stated in the decision 
Venezuelan in the case of the Heirs oj Jules Brun (France v. 
Com— °f Venezuela), in allowing 100,000 francs to the widowed 

mother of Brun, that:
... In the absence of all proof that he [Brun] had accumulated aught, or that 

he had contributed anything to her [the mother’s] comfort and support, there is 
for the umpire no rule of action but to assume the ordinary conditions as to 
accumulations and the ordinary willingness of a dutiful son to contribute gener
ously to the comfort and happiness of his widowed mother in her declining years, 
where as in this case the deceased had no dependent family.211

In another case, that of the Heirs oj Jean Maninat (France v. 
Venezuela), the same Commission allowed a sister, Justina de Cosse,
100,000 francs for the death of her brother, Jean Maninat. In this 
case Umpire Plumley stated, inter alia, that:

In this case, unlike that of Jules Brun, there are other considerations than the 
loss which Justina de Coss6 has suffered through the death of her brother Juan. 
There is no evidence that she was ever dependent upon him for care or support, 
or that he ever rendered either, or that she was so circumstanced as to need either, 
or that he was of ability or disposition to accord either. Therefore it is difficult 
to measure her exact pecuniary loss. There exists only the ordinary presump
tions attending the facts of a widowed sister and a brother of ordinary ability and 
affection. Some pecuniary loss may well be predicated on such conditions. For 
this she may have recompense. But the more important feature of this case is 
the unatoned indignity to a sister Republic through this inexcusable outrage 
upon one of her nationals who had established his domicile in the domain of the 
respondent Government.212

William T. Way presented a claim, individually and as guardian 
of John M. Way, Jr., in the amount of $25,000 for the death of their 
brother Clarence Way, an American citizen who was murdered in 
the State of Sinaloa, Mexico, on July 19, 1904. Way was a super-

209 Decisions and Opinions 455.
210 Ibid. 502, docket 2040.
211 Ralston’s Report (1906) 5, 29.
212 Ibid. 44, 78.
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intendent of a mine and the operator of a small store. One Torres, 
Alcade of Aguacaliente de Baca, was incensed because Way had 

# passed him on July 18 without saluting him with the
States^Mexkan respect which he thought was due to him as an 
General Claims official. He ordered two men to go to Way's home
S&T^881011 °f an<^ arres^ him, but because Torres was intoxicated

the men merely told Way that Torres, who had 
threatened Way earlier in the evening with a pistol, wished to see 
him. The next morning Torres sent two other men to arrest Way, 
and, in arresting him, one of them (Castro) killed Way. Torres, 
Castro, and the other man, Carrasco, were arrested and tried by the 
appropriate authorities in Mexico. On appeal Torres was sentenced 
to jail for a year and fifteen days, the period of confinement dating 
from the day of his arrest; Carrasco was sentenced to imprisonment 
for ten years and six months; and Castro was found guilty of murder 
and sentenced to death. The Government of the United States 
complained that Torres' sentence was inadequate, as judged from a 
review of the record.

The General Claims Commission, established pursuant to the con
vention of September 8, 1923, between the United States and Mexico, 
to which the claim was referred for arbitration, however, did not 
find that there was a denial of justice in this regard. Mexico was 
held responsible, nevertheless, on the ground that inasmuch as officials 
of the State of Sinaloa were involved in the crime, there was a direct 
responsibility on her part.

It was contended on the part of Mexico that it was not proved 
that the claimants, one of whom was insane, were dependent for 
support on the decedent during his lifetime and that accordingly 
they were not entitled to indemnity. The sum of $8,000 was 
“ awarded in the light of precedents which it is proper to consider 
in connection with the instant case".213

Mary Evangeline Arnold Munroe, an American citizen, sought 
damages in the amount of $50,000 before the General Claims Com
mission, United States and Mexico, on account of the murder of her 
brother, George Arnold, by a mob and some Mexican soldiers on 
March 14, 1880 at Angangueo, Mexico. Responsibility of Mexico 
was based on the failure of the appropriate authorities to give proper 
protection to Arnold and his companions, Mexican soldiers under 
the command of an officer having participated in the riot in which 
three Americans were killed. Responsibility was further fixed by

213 Opinions of the Commissioners (1929) 94, 106, docket 2362.
See also the Stephens case (United States v. Mexico), where $7,000 was allowed 

two brothers for the death of a third brother, though only one claimant sustained 
financial loss on account of the death for which indemnity was claimed because 
then be alone had to support a dependent aunt. (Ibid. (1927), 397, docket 148; 
post, p. 779.)



700 CHAPTER IV

the Commission in finding a lack of diligence on the part of the 
appropriate authorities in the punishment of the parties implicated 
in the crime.214

In assessing the amount of the indemnity the Commission said:
In the Youmans case an award of $20,000.00 was made in favor of the son of 

Thomas H. Youmans, who was killed during the riot at Angangueo. In the 
Connelly case an award of $18,000.00 was made in favor of brothers and sisters 
of John A. Connelly. The Commission in its opinion in the latter case, expressed 
the opinion that by the killing of Connelly not only his father but other members 
of his family, brothers and sisters, sustained a pecuniary loss. The Commission 
stated that in taking account, as it deemed it proper to do, of the indignity and 
grief occasioned by the killing of Connelly, it was mindful that brothers and 
sisters and not the father alone were afflicted. Cognizance was taken in that 
case of information in the record with respect to material support contributed 
by Connelly to members of his family. There was definite evidence with respect 
to that point. There is very little specific evidence of a similar nature in the 
instant case. The Commission is of the opinion that an award of $11,000.00 
may properly be made in the instant case.215

In addition to the cases where the amounts paid have been in the 
nature of act-of-grace payments or where the amount may have been 
punitive in nature—cases where the amount paid will not ordinarily 
be based, or necessarily be expected to be based, on the expected con
tributions of the decedent to the person on whose behalf the claim is 

made and paid—there have been numerous settle- 
Diplomatic ments through the diplomatic channel where the
settlements amounts asked and procured were not based on the

earnings or expected contributions of the decedent.
Bert R. Hicks, an American citizen, was lulled by river pirates near 

Wu Shan, on the Yangtze River, on March 22, 1912.216 Hicks was 
traveling at the time of the attack with two American companions, 
Sheldon and Hofmann, who were seriously injured in the affray in 
which Hicks lost his life. Although the territory through which the 
boat passed was known to be dangerous territory, and special pre
cautions were ordinarily taken by travelers in that vicinity, no 
special protection was asked or taken by these three. The house
boat on which they were traveling was boarded by pirates, and Hicks 
was stabbed twice in the back, dying instantly. Robbery, appar
ently, was the motive for the attack and not the fact that they were 
foreigners. (On the same night, near the same place, a native Chinese 
boat was attacked, and eight out of twelve Chinese were killed.) 
Since the three paid only slightly more than one half the amount 
ordinarily paid for the use of such a boat and since at the time of the 
murder the boat was moored at a lonely place, whereas such boats 
were generally moored near other boats and were frequently accom

214 Opinions of the Commissioners (1929) 314, docket 274.
215 Ibid. 317.
216 MS. Department of State, file no. 493.11H52.
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panied by native boats containing police whose duty it was to protect 
the occupants of the larger boat from robbers, it was thought that 
certain Chinese might have planned an attack when the boat was 
leased. Although the men had had considerable money with them, 
no search was apparently made for it. Rewards of $200 and $1,000 
were said to have been offered for the apprehension of the murderers,217 218 
but very little was done by the authorities other than the sending out 
of runners to search the country for the culprits. A half dozen or 
more men were arrested on suspicion. A memorial was filed by 
Emmet R. Hicks, the father of the decedent, for $101,582.52.318 Of 
the amount claimed $100,000 was “for the death of Bert R. Hicks”, 
and the remainder was for expenses incurred in preparing and shipping 
the body to America, funeral expenses, expenses involved in settling 
the estate, loss and damage to personal property and effects in transit, 
etc. There was no allegation in the memorial that the son had in 
any way contributed to the support of the father, then fifty-nine 
years of age.

Hicks was twenty-five years of age, was unmarried, and was 
employed by the Chinese authorities to teach in the school at Chengtu, 
Szechwan Province, China. He had completed an engineering 
course at the Michigan School of Mines. It was subsequently stated 
that the son had been sending his surplus earnings home during his 
employment in China, to help reimburse his father for the expenses 
incurred in connection with his education.

The Department of State, in an instruction of March 19, 1914 
to the American Minister, stated: 219

Nor does the Department perceive that these are cases for which exemplary 
and punitive damages should be demanded, since it appears from evidence in 
the possession of the Department that the death of Hicks and the injury to Sheldon 
and Hofmann may be reasonably presumed to have been due to their failure to 
take, before and at the time of the attack upon them, the ordinary precautions 
that persons in their situation should have taken.

The Chinese Government at first offered to pay the sum of $25,000 
gold in full settlement of the claims of Hicks, Sheldon, and Hofmann. 
This sum was regarded as entirely inadequate.

In October 1914 the Chinese Foreign Office offered the sum of 
$25,000 in gold in the case of Hicks and $20,000 and $5,000, respec
tively, in the cases of Sheldon and Hofmann.220 The United States 
agreed to the settlement of the claims on this basis. The father of 
Hicks regarded the amount offered because of the death of his son 
as “grossly inadequate and manifestly disproportionate”. The 
principal of the claim amounted to $21,204.83 owing to losses by

217 Ibid. 493.11H52/26.
218 Ibid. 493.11H52/62.
219 Ibid. 493.11H52/66.
220 Ibid. 493.11H52/77.
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exchange (39,728 Shanghai taels), and the receipt of this sum was 
acknowledged by the claimant on January 6, 1915.221 Hicks also re
ceived $1,630.48 (3,047.62 Shanghai taels) in payment of the interest 
on the claim, which he acknowledged by receipt of February 19, 
1915.222

The Reverend E. R. Beckman, an American national, claimed 
indemnity for the murder of his wife and two young children at 
Sianfu during the revolution in 1911. Beckman was not dependent 
upon his wife or children financially, but, nevertheless, the amount of 
$15,000 gold was paid by the Government of China to that of the 
United States on account of these murders.223

Charles Coltman, an American merchant, was shot and fatally 
injured by Chinese soldiers at Kalgan on December 11,1922, following 
a dispute as to his right to take silver currency with him on his 
departure from Kalgan in an automobile.224 The order, issued by the 
military governor, placing an embargo on the exportation of money 
was alleged to have been in direct derogation of the rights of American 
citizens under the treaties with China, particularly article XXVIII 
of the treaty of 1844 which contained the provision that:

Citizens of the United States, their vessels and property, shall not be subject to 
any embargo; nor shall they be seized and forcibly detained for any pretence of the 
public service; but they shall be suffered to prosecute their commerce in quiet, 
and without molestation or embarrassment.225

Notice of the embargo had not been given to the Consul or foreign 
firms. When the American Consul who was accompanying Coltman 
announced his identity and his intention of interviewing superior 
authorities, the military officer at the guard station declared himself 
indifferent as to whether he was Consul or not, forbade the cars to 
proceed with the money, and ordered the soldiers to load their rifles. 
As soon as the cars started one of the guards fired without calling for 
them to halt. It was said that Coltman was shot after the car in which 
he was riding had stopped. He died on December 15, 1922.

It was learned afterward that in addition to personal funds amount
ing to $100,000 currency, Coltman was transporting $35,000 for 
Chinese banks. The action of the soldiers, however, was taken in the 
belief that only American funds were involved.

On January 2, 1923, vigorous representations were made to the 
Chinese Government by the American diplomatic officers, who de
manded: (1) an apology for the affront to the American Government 
and the utter disregard of the rights and persons of American citizens

221 Ibid. 493.11H52/98.
222 Ibid. 493.11H52/95.
223 Ibid. 493.11B38.
224 Ibid. 393.1123 Coltman, Charles.
225 I Malloy 196, 204.
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in China; (2) an apology from the military governor to the American 
Consul; (3) the summary dismissal from the Chinese Army of certain 
officers, including the third officer who was present at the guard sta
tion, and proper punishment of those guilty of the unjustifiable killing 
of Coltman; (4) damages for the family of Coltman; (5) removal of the 
prohibition on transportation of currency by American merchants, as 
authorized by treaty; and (6) acknowledgment of the right to present 
claims for damages on account of the prohibition.226

On February 11, 1923, the Chinese Ministry of Foreign Affairs 
replied (1) that the military governor of Chahar would apologize to 
the American Minister; (2) that the Chinese Government would 
examine the affair thoroughly and would punish the officers involved 
according to law as a warning for the future; (3) that the Government 
would pay an indemnity to the family of Coltman out of pity and 
regard; (4) that it would give permission for American merchants to 
carry specie out of the district for their own use; and (5) that the 
Chinese Government was not responsible for losses of American 
merchants on account of the prohibition.227

In May 1923 Minister Schurman informed the Department that the 
military governor of Chahar had personally apologized to him for the 
affront to the American Government in firing upon the American 
Consul and in killing Coltman. On behalf of the Government of the 
United States the Minister accepted the apology. The Minister of 
Foreign Affairs assured Dr. Schurman that the Chinese military 
officers concerned in the affair would be dismissed, and this, under 
Chinese law, practically excluded them from future employment in 
the Chinese Government. Subsequently, three officers, immediately 
responsible for the incident, were dismissed from the Chinese Army.

At the time of his death Coltman was thirty-one years of age and 
was engaged in business on a considerable scale. After reviewing 
certain other cases where claims had been made for indemnities for 
wrongful death, it was stated, in a memorandum of May 12, 1923, 
by Mr. Green H. Hackworth, then Assistant Solicitor, that—
a demand for $25,000 would hardly be severely criticized as either too great or too 
small. While the Department should be mindful of the interests of Mr. Coltman’s 
dependents, it of course would not want to deal too severely with the Chinese 
Government, particularly in view of the fact that that Government has left 
to this Government the fixing of the amount to be paid. There is also to be 
borne in mind the fact that at the time Mr. Coltman was killed he was endeavoring 
to take out of China for the benefit of Chinese citizens some $30,000 which they 
themselves could not export and was therefore lending himself and his privileges 
as an American citizen to the violation of Chinese laws.228

228 MS. Department of State, file no. 393.1123 Coltman, Charles/ll.
227 Ibid. 393.1123 Coltman, Charles/38.
228 Ibid. 393.1123 Coltman, Charles/81.
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The Chinese Government agreed to pay the sum of $25,000 gold, 
and a draft in that amount, indorsed to Jeanne Coltman, executrix of 
Coltman’s estate, was paid by that Government on September 20, 
1923 to the American Legation.229

On December 26, 1923, there were rumors of the approach of an 
army of brigands to Tsaoyanghsien, China. The missionaries at 
that place inquired several times during that day, through the mis
sionary in charge, Bernard A. Hoff, an American citizen, whether the 
city was safe or whether it was advisable to leave. The magistrate 
replied that there was no danger and that adequate protection would be 
given. Shortly before daylight on the following day a large army of 
bandits entered the city. Hoff and his wife were seriously wounded. 
Hoff died from his wounds on January 12 following.

A claim against China by the United States on behalf of 
Mrs. Bernard A. Hoff230 was premised on the ground that the local 
Chinese officials had not and were not making a genuine effort to rid 
the country of bandits or to punish the murderers in this particular 
case. The murder occurred at a place that was less than forty miles 
from an important garrison town.

In presenting a claim for $25,000 little account, if any, appears to 
have been given to the fact that Hoff was only thirty-seven years 
old at the time of bis death or to the fact that the salary he earned was 
doubtless a comparatively small one.

A local settlement was made whereby the sum of 24,000 Shanghai 
taels was paid on this claim. This sum “at 75K was equal to $18,120 
U. S ”

EVALUATION OF THE LIFE LOST

Grotius states that “in the case of a freeman no valuation is put on
~ A. the life. It is otherwise in the case of a slave, who(jrrotius '

could have been sold”.231 Rutherforth, in com
menting on this statement, states that:

“Grotius here distinguishes between the murder of a free man and 
the murder of a slave: the life of the former cannot, he says, be reck

oned in settling the damages done by his death; be
cause no person has any claim to it besides himself: 

but the life of the latter is to be reckoned; because, if the slave had 
been alive, the master might have sold him; and consequently his 
life itself is of value to the master. But if we observe that the life of 
the slave can not otherwise be looked upon as the master’s property, 
than as he had an interest in it, we shall find that there is no occasion

Rutherforth

229 Ibid. 393.1123 Coltman, Charles/92.
230 Ibid. 393.1111 Tsao Yang.
231 De jure belli ac pads (translation of the 1646 ed., Carnegie Endowment for 

International Peace, 1925), bk. II, ch. XVII, sec. xm, p. 434.



DEATH CASES 705

for this distinction: since, as far as the relations of a free man had an 
interest in his life, the person who murdered him is obliged to make 
them reparation. So that in either case, in settling the damage, the 
life of the deceased is estimated according to the interest which those 
who survive him might have in it.”232

A claim not 
blood money

No amount of money can, of course, atone for the death of a person. 
American Minister Harris stated in 1861 that he hesitated to demand 
an indemnity for the murder of the interpreter of the American 
Legation, Mr. Heusken, by certain Japanese subjects, since “by re
ceiving a sum of money as a satisfaction for the death of Mr. Heusken, 

it would almost look like selling his blood”.233 In 
pressing a demand for $10,000, in conference with the 
Japanese Minister of Foreign Affairs, Minister Harris 

stated that the Japanese “must not consider this a proposition from 
me to sell the blood of Mr. Heusken, or that the payment of any 
sum could atone for his murder”, or release the Japanese from their 
obligation to punish the murderers.234 The sum of $10,000 was agreed 
to be paid to the Government of the United States on behalf of the 
mother of the murdered man “who, by his death, had been deprived 
of her sole means of support”.

On account of the high social, financial, or professional standing of 
many of the victims of the Lusitania disaster, many of the claimants 
sought to induce the Umpire of the Mixed Claims Commission, 
United States and Germany, to take into consideration the “value of 
the life lost” in fixing the amount of the award. This, he declined to 
do. Instead, he repeatedly asserted that the measure of damage was 
not the “value of the fife taken”, but the pecuniary loss sustained 
by the claimant on account of that death.
^ Alfred G. Vanderbilt, an American citizen, was thirty-seven years 
of age at the time he went down on the Lusitania. He was survived 
by his wife Margaret, then thirty-three years of age, and three sons, 
Alfred G., Jr., a little over two and one-half years of age, George, 
then seven months of age, and William Henry, a son by a former 
marriage, then thirteen years of age, all American citizens. The 
net value of Vanderbilt's estate, after the payment of all debts and 
funeral expenses, was over fifteen and one-half million dollars. By 
the terms of his will over a million dollars was bequeathed to various 
individuals, and the remainder of his estate was placed in trust for

232 Institutes of Natural Law (2d Am. ed. 1832) 207.
233 1861 For. Rel. 804, 805.
234 Ibid. 806.
The idea of “blood money” seems to prevail in some oriental countries. 
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the benefit of the widow and the three sons, who were the claimants 
in the case presented before the Mixed Claims Commission.235

During his life Mr. Vanderbilt maintained for himself, wife, and 
children, several country places and town residences both in the 
United States and England. For the maintenance, support, and 
comfort of his wife and children he contributed approximately 
$300,000 annually. No evidence was offered of Vanderbilt’s having 
had any income other than the income from the property disposed of 
by his will. Although the husband and father spent $300,000 a year 
in the support of his wife and family an award was not made in their 
favor by the Mixed Claims Commission on account of his death, as 
the Commission held “that the measure of the awards which this 
Commission is empowered to make in this case is not the value of the 
life lost but the losses to claimants resulting from the decendent’s 
death, so far only as such losses are susceptible of being measured by 
pecuniary standards”.236 In this case after the death of Alfred 
Vanderbilt the widow and children continued to receive the income 
from the property. Their support prior to the decedent’s death had 
been from income from the property, and, so far as their support was 
concerned, it continued after the death of Vanderbilt without diminu
tion. His death did not result in a pecuniary loss to the claimants.237

Elbert Hubbard and his second wife, Alice, majority owners and 
managers of The Roycrofters at East Aurora, New York, were also 
passengers on and were lost in the sinking of the Lusitania. The 
husband and wife were fifty-nine and fifty-four years of age, respec
tively. Elbert Hubbard left surviving him three sons by his first 
marriage, Elbert Hubbard II, Ralph, and Sanford, then thirty-two, 
twenty-eight, and twenty-seven years of age, respectively, and a 
daughter Katherine, “then nineteen” years of age. Also, Elbert and 
Alice Hubbard left one daughter, Miriam, “then twenty” years of age.

Both Elbert Hubbard and his wife devoted a considerable part of 
their time in the preparation of articles and the editing of the Roy- 
croft magazines. About one third of Elbert Hubbard’s time was 
devoted to lecturing and the preparation of articles for magazines

235 Margaret Emerson Baker, William Henry Vanderbilt, Alfred Gwynne Vander
bilt, George Vanderbilt, and Reginald C. Vanderbilt, Frederick W. Vanderbilt, 
Henry B. Anderson, and Frederick L. Merriam as Executors of the Estate of Alfred 
G. Vanderbilt, Deceased (Decisions and Opinions 593, docket 2187).

236 Ibid. 594-595.
237 In this connection, note the cases of Daniel Frohman and others (United 

States v. Germany), ibid. 444, docket 420 (sisters had received $50 a week in 
contribution to their support and maintenance, but in lieu of it the three sisters 
had received as heirs stock paying dividends of $10,000 per annum, indemnity 
disallowed); Thomas B. King, Jr. and others (United States v. Germany), ibid. 
597, docket 2560 (son awarded $20,000, based on the contributions that probably 
would have been made to him as a result of his father's personal efforts had he 
lived, and not upon the contributions derived from his father's estate).
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other than those published by his company. From the income derived 
from this purely personal source he paid practically all of his personal 
living expenses, and the balance of what he earned, $18,000 per 
annum, he turned into the treasury of The Roycrofters. At the time 
of the disaster Mr. and Mrs. Hubbard were in excellent health, 
strong and unusually active, and interested in their work.

Each of the deceased left a will in which it was stated, in identical 
terms, that if the testator should not survive the other spouse then 
his or her estate should be divided equally between the eldest son, 
Elbert Hubbard II, and Miriam. The total value of the estate to be 
divided equally between these two children was something over 
$419,000.

In regard to the other children, omitted under the terms of the wills, 
Ralph H., the second son, was attending the University of Colorado. 
The father had made no contributions of any kind to him for some 
time prior to his death. The third son, Sanford, was a farmer and 
had a small income from property that he owned. Elbert Hubbard 
likewise had made no contributions to him for some years prior to his 
death. Katherine was attending school at Buffalo. Her father had 
contributed between $500 and $1,000 a year to her support. She 
lived with her mother, the former wife of Elbert Hubbard, at the 
time the claim was settled and supplemented her very small income 
by teaching music. The indications from the records were that 
had the father lived, he would have continued to contribute money 
to help to defray Katherine’s living expenses.

The father took an unusual interest in the eldest son, Elbert 
Hubbard II, who received one half of the estate, and, aside from 
varied contributions to this son, he was training him to succeed him 
in the business of The Roycrofters. Miriam, the daughter of Alice 
Hubbard, who also received one half the estate under the wills, 
was a junior at the University of Michigan at the time of the sinking 
of the Lusitania. She thereafter married a professor at the Uni
versity of Michigan who received a small income. Although both 
her parents had been devoted to her, and although she had been 
deprived of their counsel and supervision, it was reasonably apparent 
from the record presented that Miriam suffered no very great pecu
niary loss through the death of her parents.

The Mixed Claims Commission restated the rule that the measure 
of the indemnity allowed in death cases was “not the value of the 
lives lost but the pecuniary loss suffered by claimants resulting from 
the deaths.” The Commission awarded $25,000 to Elbert Hub
bard II and $25,000 to Miriam Hubbard. Katherine Hubbard 
received $7,500, and the other children to whom the deceased had 
not contributed anything for some years were not awarded anything 
by the Commission. Elbert Hubbard II, as executor of the estate of
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Elbert Hubbard, was also allowed the value of the personal property 
which the father and mother had with them on the Lusitania.238

The Canadian Royal Commission, established in 1921 to consider 
civilian claims against Germany, adopted as its criterion in death cases 
the allowance of indemnity for the losses from the death “so far as 
such losses are susceptible of measurement by pecuniary standards”.239 240

Mrs. Laura Mary Galbraith (Canada v. Germany), a British subject, 
claimed an indemnity as a dependent for the loss of her mother, 
Mrs. Ryerson, who went down with the Lusitania.m The Commis
sioner, at that time Mr. James Friel, decided that “The Claim that 
Mrs. Galbraith would, but for the enemy act, which resulted in her 
mother’s death, have probably received from her greater pecuniary 
contributions than she received from the estate* has not in my opinion 
been established.”241 This part of the claim was disallowed.

The claim of Mrs. Mabel Henshaw (Canada v. Germany)242 for 
indemnity on account of the loss of her five-months-old baby in the 
Lusitania disaster was disallowed by James Friel, Commissioner, on 
March 13, 1926. Mr. Friel stated that this part of Mrs. Henshaw’s 
claim might, however, “be taken into consideration in considering 
the effect of the loss of the child on the mother’s mind and health. 
She is now in poor health and under the doctor’s care”.243

Mrs. Kate Jenkins (Canada v. Germany),244 a British subject, 
claimed an indemnity before the Canadian Commissioner, then 
Mr. William Pugsley, for the loss of a baby girl, one year and five 
months of age, in the sinking of the S. S. Hesperian on September 4, 
1915 by enemy submarine. Mr. Pugsley said “The life lost in this 
instance was that of a young baby and while it is hard, I cannot 
see how a claim can be sustained for dependency upon this infant, 
and I therefore disallow item (I) of the claim being for loss of fife”.245

238 Elbert Hubbard II, individually and as Executor of the Last Will and Testa
ment of Elbert Hubbard, and Ralph Hubbard, Sanford Hubbard, Miriam Hubbard 
Roelofs, and Katherine Hubbard (United States v. Germany), ibid. 452, dockets 
437 and 438. See also, ante, p. 697.

239 Mrs. Ida May Lohnes (Canada v. Germany), II Reparations, Report of the 
Royal Commissioner appointed by His Excellency the Governor General in 
Council (1928) 92, docket 409.

240 Ibid. 202, docket 847.
241 Ibid. 203.
242 Ibid. 182, docket 815.
243 Ibid. 183.
244 Ibid. 241, docket 900.
245 Ibid. 242.
In the case of Khamis Michael (a naturalized Canadian), a claim for $20,000 

was presented to the same Commission on account of the death of the claimant’s 
five-year-old son in Persia during the Armenian atrocities. Commissioner James 
Friel, in disallowing this part of his claim, stated that this item of his claim 
“ would not be allowed under any circumstances as there is no dependency to 
give the Commission jurisdiction”. (Ibid. 477, 478, docket 1332.)
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But when the official or social position of the deceased is taken into 
consideration in setting the amount of the indemnity we come very 
near, if not in fact, to estimating the indemnity in terms of the 
“value” of the life lost. Where the amount of the indemnity has 
apparently been influenced by the social or official position of the 
Official or social deceased or of the claimant, in a particular case, it 
position of the may be, however, that the amount has frequently 
decedent been influenced rather by the degree or character of
the crime and that the status of the deceased or of the parties affected 
is only an element bearing on the gravity of the offense. Similarly, 
where the crime has been committed by an official of the respondent 
state, the amount allowed may be larger for the reason that the degree 
of seriousness of the offense is enhanced by that fact.246 Another 
explanation of the allowance of relatively small indemnities in cases 
where more humble persons have been murdered is that the deceased 
probably earned a comparatively small amount of money and, in 
turn, contributed comparatively small amounts to the claimant, so 
that, though the rule of the worth of expected contributions may not 
be expressly referred to, this circumstance may have been an impor
tant consideration in determining the amount of damages. It is fre
quently impossible to tell to what extent, if any, the amount of the 
indemnity has been influenced in a particular case by these con
siderations, inasmuch as, in the nature of things, we do not have 
cases wherein the facts are sufficiently similar, except for the difference 
in official or social status, to make a proper comparison. 248

248 In the following cases the deaths out of which the claims arose were caused 
by soldiers or minor officials: Mildred Standish (United States v. Mexico), Com
mission established under the convention of July 4, 1868, 3 Moore's Arb. 3004, 
docket 385 ($40,000 Mexican gold awarded where the deceased was attacked by 
soldiers under the order of Mexican officers); Mary Ann Conrow (United States 
v. Mexico), the same Commission, ibid. 3005, docket 392 (the same incident, 
$50,000 Mexican gold awarded; gains of Conrow as a lawyer were greater than 
those of Standish); S. Kearney Parsons (United States v. Mexico), the same 
Commission, ibid, docket 397 (the same incident, $50,000 Mexican gold awarded); 
Margaret Glenn (United States v. Mexico), the same Commission, ibid. 3138, 
docket 62 ($20,000 Mexican gold awarded for the murder of the claimant's 
husband and son by soldiers under the command of a corporal and a sergeant); 
Heirs of Cyrus W. Donoughho (United States v. Mexico), the same Commission, 
ibid. 3012, docket 703 ($12,000 Mexican gold awarded; deceased murdered when 
an armed posse was sent to arrest him by order of an inferior judge); Jos6 M. 
Portuondo, Guardian of Jose Antonio Portuondo (United States v. Spain), 1871 
Spanish-American Claims Commission, ibid. 3007, docket 65 ($60,000 awarded 
son for the death of his father who was shot without trial by Spanish soldiers 
under the command of a lieutenant colonel); Heirs of Jules Brun (France v. 
Venezuela), protocol of February 19, 1902, Ralston’s Report (1906) 5 (100,000 
francs were allowed the mother of Brun when the deceased was intentionally 
shot by a soldier); Beatrice Di Caro (Italy v. Venezuela), protocols of February 13
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In practically every case the amount awarded or paid must be 
explained on other grounds than the social or official status of the 
deceased. Thus, Ti Shih Chi, a Chinese policeman, was killed in 
1915 by one of two deserters from the United States military forces 
stationed at Tientsin when he attempted to arrest them. The claim 
presented on behalf of his family (five dependents) by the Chinese 
Government was settled on January 22, 1923 by the payment of 
$500* 247 as an act of grace. The fact that the decedent was a minor 
official seems to have had little to do with the amount of the indem
nity, as the indemnity is not larger than that received by other 
Chinese under similar circumstances.

Under an agreement with the Brazilian and Argentine Governments, 
the Government of the United States, in 1853, sent a naval vessel, 
the Water Witch, on a surveying expedition to South American waters. 
In February 1855 the ship went beyond the waters of Brazil and, 
after proceeding a few miles in the waters separating Argentina and 
Paraguay, was fired on from the Paraguayan Fort of Itapira. A shot 
fired from the fort mortally wounded Samuel Chaney, the helmsman 
of the Water Witch, and other damage of a less serious nature was 
done. Paraguay had forbidden war vessels to enter its waters, a 
fact known to the commander of the ship, who claimed the right to 
navigate the channel of a boundary river, even though in doing so 
it took him within the waters of Paraguay. The helmsman at the 
time of his fatal injury was employed “in the fine of duty” in the 
service of the United States Navy.

The Government of Paraguay paid $10,000 to the United States 
for the family of the deceased seaman.248 Here again the amount 
recovered is not unusual in being either surprisingly large or small.
Footnote 246—Continued.
and May 7, 1903, ibid. (1904) 769 (50,000 bolivares were allowed the widow of 
Giovanni Cammarano who was killed by a detachment of soldiers in charge of an 
officer); Biajo Cesarino (Italy v. Venezuela), the same Commission, ibid. 770 
(40,000 bolivares were allowed when the deceased, a peddler, was killed by a 
police official); Charles C. Mattock alias Charles Rand (United States v. Panama), 
1909 For. Rel. 472 ($8,000 was paid when Rand was stabbed by a civilian, injured 
by a policeman, and neglected by oflficals, in consequence of which he died); 
Francisco Quintanilla et al. (Mexico v. United States), General Claims Commis
sion established under the convention of September 8, 1923, Opinions of the 
Commissioners (1927) 136, docket 532 (deputy sheriff failed to account for his 
prisoner, the decedent; $2,000 allowed).

247 MS. Department of State, file no. 411.93 C 44; 42 Stat. 1161, 1162.
Although $1,500 was appropriated in this case, $1,000 of this sum covered

expenses of Chinese witnesses at the trial of the two criminals. (H. Doc. 204, 
67th Cong., 2d sess.)

248 2 Moore’s Arb. 1487, 1492; Report of the Secretary of the Navy, December 
2, 1859, S. Ex. Doc. 2, 36th Cong., 1st sess., p. 1150.
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The circumstance that the decedent was in the employment of the 
United States Navy, “in the line of duty”, was probably considered 
in determining the seriousness of the offense and may have influenced 
the amount of the indemnity, but of this we cannot be certain.

On October 31, 1873 the Virginias, flying an American flag and 
having American registration, was captured on the high seas by the 
Spanish man-of-war Tornado. The vessel was taken to Santiago, 
Cuba, where, on suspicion of piracy, i.e. that the vessel was engaged 
by the Cuban insurgents, fifty-three persons on board, including her 
captain and certain of her officers and crew (Americans, British, and 
Cubans), were condemned and shot to death in November 1873, 
after a summary trial by court martial. Approximately one hundred 
others on board the vessel were held as prisoners. A British vessel, 
the Niobe, arrived at Santiago on November 8 and demanded the 
cessation of the executions until the matter could be investigated.249

On November 29, 1873 the Governments of Spain and the United 
States 250 agreed to a protocol under the terms of which the incident 
should be investigated, the reclamations demanded should be the 
subject of consideration, and, in the case of failure to agree, the 
reclamations should be referred to arbitration.251 On January 27, 
1875 Minister Cushing presented the claim of the United States for 
damages to the Spanish Minister of State, Mr. Castro.

Damages in the amount of $83,125 were asked on account of the 
twenty-one Americans executed and in the amount of $14,925 on 
account of the thirty-two Americans detained, a total of $98,050.252 
There was no distinction made in the amounts asked for colored and 
white persons, but larger amounts were asked for officers as dis
tinguished from other members of the crew of the vessel. The wages 
of the officers and crew of the British vessel Caledonia were submitted 
as evidence of the difference in remuneration between ordinary seamen 
and various ranks of officers.

249 1874 For. Rel. 922-1117; 1875 For. Rel., pt. II, pp. 1144-1256.
250 Hall states that the British Government demanded and obtained compen

sation for the families of the British subjects who were executed. He explains 
that in the British correspondence with the Government of Spain complaint was 
not made of the seizure of the vessel or of the detention of the passengers and 
crew, but that it was argued that after this had been effected “no pretence of 
imminent necessity of self-defence could be alleged, and it was the duty of the 
Spanish authorities to prosecute the offenders in proper form of law, and to have 
instituted regular proceedings on a definite charge before the execution of the 
prisoners”, maintaining further that had this been done, it would have been 
found that “ there was no charge either known to the Law of Nations or to any 
municipal law under which persons in the situation of the British crew of the 
Virginius could have been justifiably condemned to death.” (Hall, Interna
tional Law (7th ed.) 277.)

251 H. Ex. Doc. 30, 43d Cong., 1st sess., p. 81.
252 MS. Department of State, 74 Despatches, Spain, no. 234, appendix A, 

January 27, 1875.
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On February 27, 1875 an agreement was entered into between Spain 
and the United States whereby the Government of Spain agreed to 
pay 400,000 pesetas ($80,000), in three installments, to the United 
States for the benefit of those who suffered on account of the Uir- 
ginius affair, or of their families.263 Paragraph three of the agreement 
stipulated that—

. . . When the sum referred to in Article one, shall have been received, the 
President of the United States will proceed to distribute the same among the 
families, or the parties interested in the form and manner which he may judge 
most equitable, without being obliged to give account of this distribution to the 
Spanish Government.254

The amount named was paid promptly, and on July 21, 1875 
President Grant directed that the amount so received should be dis
tributed among the parties entitled thereto “in the following amounts 
and proportions, and pursuant to the following rules”:

I. The amounts allowed are determined with a general reference to the rates 
of wages of officers and crew. All of the ship’s company (constituting the crew) 
are to be regarded and considered as American seamen, but inasmuch as the 
British Government has demanded and received from Spain certain indemnity 
and promises of further conditional indemnity for and on account of certain of 
the crew as being British subjects, those of the crew or passengers who were 
British subjects, or who have been claimed as such by the British Government, 
and for whom the British Government demanded or received indemnity from 
Spain, are to be excluded from the distribution to be made of the indemnity 
above referred to.

II. Distribution will be made on account of those who were executed as follows:
For each one (being thirteen in number) of the ship’s company rated or serving

as fireman, mariner, cook, cabin boy, or otherwise than as one of the officers or 
petty officers hereafter mentioned, who was executed, and excluding those 
referred to above, and also to each passenger who was executed, being at the 
time an American citizen, the sum of $2,500.

For each assistant engineer, second, third, fourth engineer or third mate, 
40 per cent, in addition to the above sum; that is to say, $3,500 each.

For the first mate and first engineer, 80 per cent, in addition to the said above- 
mentioned sum; that is to say, $4,500 each.

For the captain, 150 per cent, in addition to the said above-mentioned sum; 
that is to say, $6,250.

III. The several amounts allowed as above are to be paid to the widow, chil
dren, parents, or brothers and sisters of the deceased, as follows:

(1) To the widow of the deceased.
(2) If no widow, to the children of the deceased in equal shares.
Where such children shall be minors, the same shall be paid to a legally ap

pointed guardian.
(3) If no children, then to the father; if no father, to the mother.
(4) If no father or mother, then to the brothers and sisters in equal shares.
(5) If the deceased shall have left no widow, child, parent, brother, or sister, 

no amount is to be paid on his account.
There shall be allowed to each of the ship’s company, and to such of the pas

sengers as were citizens of the United States, who were detained and suffered 
loss, to be paid on conditions hereinafter provided, as follows:

253 II Malloy 1664.
254 Ibid,
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To each of the ship’s crew who was under the age of twenty-one years at the 

time of the capture, or who was reported at the time as under that age, and to 
each passenger who was an American citizen, the sum of $250.

To each of the ship’s crew who was over the age of twenty-one years, and who 
was rated as being a fireman, mariner, cook, cabin boy, or otherwise than as one 
of the officers or petty officers hereafter mentioned, 40 percent, in addition to the 
above-allowed sum; that is to say, $350 each.

To any engineer, second or other assistant engineer, mate, purser, assistant 
purser, or surgeon, 86 percent, in addition to the above-allowed sum; that is to 
say, $450 to each.

In case any of such persons so entitled to payment shall have died, such amount 
shall be paid to the family of the deceased as provided in Article III.

IV. The proofs as to all the necessary facts in each case, including identity, 
relationship, and citizenship, shall be made to the satisfaction of the Department 
of State, as a condition of payment, and a naturalized citizen, where proof of 
citizenship is necessary, shall produce his certificate of naturalization and furnish 
satisfactory proof, if required, as to residence and his right to such certificate.

V. Payments will be made to the parties entitled thereto through the Depart
ment of State, or in checks to their order, and will not be made to attorneys.

VI. Prior to any payment being made, the party entitled thereto shall sign 
and duly acknowledge before some competent officer a receipt and release, stating 
that the sum so paid is received in full satisfaction of any claim or reclamations 
of any sort which may exist, or which might be advanced, against the Spanish 
Government by reason of the capture of the Virginius or the acts of the Spanish 
authorities connected therewith.

VII. Should any further order or direction be required, the same will hereafter 
be made as an addition hereto.255 256

In another case, Serine Meling, a Swedish subject, was allowed 
98,697.60 bolivares when her husband, the commander of the S. S. 
Jotun, was killed by Venezuelans in firing upon the vessel on June 
11, 1902. Her claim was decided by the Swedish and Norwegian- 
Venezuelan Claims Commission, established under the protocol of 
March 10, 1903.260 The award was rather generous, and the Com
missioners may have been influenced by the fact that the decedent 
was the captain of the vessel. It may be, however, that the amount 
was comparatively large, in part, because of the earning power of the 
decedent and his correspondingly large contributions to the claimant.

In 1876 the British Government requested and procured the pay
ment of 30,000 taels by the Chinese Government on account of the 
murder of a British Consul, Dr. Margary, on February 22, 1875. 
Here, again, it is impossible to say that this amount was dispro
portionately large. The fact that Dr. Margary’s head was hung on 
a wall of the town near the scene of the atrocity probably was a

255 S. Ex. Doc. 82, 49th Cong., 2d sess., pp. 4r-5.
The sum when paid, less cost of exchange, amounted to $77,797.44. (H. Ex.

Doc. 15, 45th Cong., 1st sess.)
256 Ralston’s Report (1904) 954.
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factor of considerable weight in fixing the indemnity in addition to 
the fact that the decedent was a consul.257

Another case where the amount of the indemnity was clearly in
fluenced by factors other than expected contributions, “value” of the 
lives lost, or the official position of the decedents, is that in which 
50,000,000 lire was paid by the Greek Government to Italy in 1923 
on account of the murder of certain officials of the Italian Govern
ment.258 Here the official position of those killed and the insult to 
the Italian State, i. e. the seriousness of the crime, no doubt influenced 
the Italians in setting the amount at that figure.

The Conference of Ambassadors, acting on behalf of the Allied 
Powers at the close of the World War, sent a Commission to Albania 
in 1923 to determine the boundary between that country and Greece. 
Three of these Commissioners named by the Italian Government, 
General Tellini—alleged by some to have favored Albania to the 
detriment of Greece—Major Corti, and. Lieutenant Bonaccini, together 
with their chauffeur, M. Farnetti, all Italians, and their interpreter, an 
Albanian, were shot and killed by unknown persons at Janina, on 
Greek soil, a few miles from the Albanian frontier, on August 27,1923, 
as they were proceeding to their destination by automobile to carry 
out their mission.

On August 29, two days after the murder, the Italian Government 
addressed a note to the Greek Government demanding (1) an official 
apology; (2) a formal memorial service; (3) certain honors to the 
Italian flag; (4) an inquiry by the Greek authorities within five days, 
to be carried out in the presence of certain Italian officials; (5) capital

257 An expedition was despatched from Bhamo to China by the Indian local 
government in 1875. On February 22 of that year, on crossing the Chinese 
frontier, the expedition was attacked in Yunnan, though provided with Chinese 
passports. One of its members, Dr. Margary, a British subject in the consular 
service, was killed at Manwyne, as were also his Chinese servants. Others in 
the party were injured. Dr. Margary’s head was hung on a wall of the town 
near which the expedition was attacked. (71 Br. & For. St. Paps. (1879-80) 
933, 934, 936, 937, 943, 970, 978, 1081, 1087, 1090, 1112, 1113.)

The responsibility in the case seems to have rested on the ground (1) that the 
local authorities did not take steps to suppress the violence, if indeed they did 
not instigate it, or to arrest the guilty parties; and (2) that irregular troops under 
the command of recognized officers were actually concerned.

Subsequently 200,000 taels indemnity was demanded, which the Chinese 
agreed to pay (ibid. 1104). This amount included an indemnity to be paid 
“ on account of the families of the officers and others killed in Yunnan; on account 
of the expenses which the Yunnan case has occasioned; and on account of claims 
of British merchants arising out of the action of officers of the Chinese Govern
ment, up to the commencement of the present year”, 1876. (Ibid. 1112.) This 
sum was paid on December 9, 1876. (Ibid. 1120.)

An apology was also sent to London, and a proclamation enjoining kindness 
to foreigners was posted.

268 3 Monthly Summary of the League of Nations (1923) 212.
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punishment of the murderers; (6) 50,000,000 lire indemnity to be 
paid within five days; (7) military honors to the victims; and (8) a 
reply within twenty-four hours. The Greek reply on August 30, 
1923 did not comply with the Italian demands in three respects, and 
thereafter, on August 31, the Italian Government occupied the Greek 
Island of Corfu. Firing took place during the occupation and fifteen 
Armenian refugees in the fortress were killed and others were wounded 
by the Italians. On September 1, 1923 the Greek Government 
appealed to the Council of the League of Nations, pursuant to articles 
XII and XV of the Covenant. At the same time the Conference of 
Ambassadors considered the matter. On September 6 M. Quinones 
de Leon of Spain read a resolution to the Council setting forth the 
measures which ought to be taken by Greece and Italy. This reso
lution was communicated to the Conference of Ambassadors which 
adopted it practically as it had been presented to the Council and 
communicated it, in turn, to the Governments of Greece and Italy, 
who accepted the proposals.

The resolution, as adopted by the Conference of Ambassadors on 
September 7, 1923, stated that the crime was “clearly a political 
crime”, and required that (1) apologies should be presented by the 
highest Greek military authority to the diplomatic representatives 
at Athens of the three Allied Powers whose delegates were members 
of the Delimitation Commission; (2) funeral ceremonies should be 
held in the Catholic Cathedral at Athens in the presence of all mem
bers of the Greek Government; (3) certain salutes should be given 
to certain Italian naval vessels; (4) military honors should be given 
the bodies of those killed; (5) the Greek Government should under
take to insure the discovery and exemplary punishment of the guilty 
parties at the earliest possible moment; (6) delegates of France, Great 
Britain, Italy, and Japan should supervise the investigation in cer
tain respects, and a report should be made of the investigation; and 
(7) the Greek Government should pay to the Italian Government, in 
respect of the murder of its delegates, an indemnity, of which the 
total amount should be determined by the Permanent Court of In
ternational Justice at The Hague, acting by summary procedure; 
also that the Greek Government should immediately deposit the sum 
of 50,000,000 Italian lire in escrow in the Swiss National Bank, to be 
disbursed according to the decision of the Permanent Court.269

The decision did not dispose of the question of the evacuation of 
Corfu. On September 13 the Conference of Ambassadors secured an 
agreement by the Italian Government to the evacuation of Corfu by 
September 27 and, tin the same day, drafted a more detailed statement 259

259 Levermore, Fourth Year Book of the League of Nations (1924) 254, 260, 402.
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concerning the settlement of the case, the fifth provision of which was 
as follows:

The Inter-Allied Commission of Inquiry will enter upon its work at Janina on 
September 27th, not later than five days after its arrival, and will submit a tele
graphic report on its initial conclusions. Should the authors of the crime not yet 
have been traced, the Commission will state under what conditions its investiga
tions have been carried out, and the Conference, having seen the report, will de
cide whether the fifth condition contained in its note of September 8 can be regard
ed as having been fulfilled. Should this condition not have been fulfilled, in view 
of the Italian Government’s statement that it would, in any event, evacuate 
Corfu on September 27, the date fixed by the Conference of Ambassadors for the 
conclusion of the Greek inquiry, the Conference reserves the right to notify Greece 
of any other measures of a coercive or punitive nature which may be taken against 
her by the Allied Powers. Such measures may consist, in particular, in the pay
ment to Italy of a sum of 50,000,000 lire, and in that case the Conference will 
request the Permanent Court of International Justice at The Hague to restore to 
Greece the security deposited by her, and no further application will be made to 
The Hague, as stated in paragraph 7 of the note of September 8, unless any special 
application is made to the Court by Italy for charges entailed by the occupation.260

On September 25, 1923 the Conference of Ambassadors considered 
the report of the commission of investigation and on the following day 
decided that on account of the negligence of the Greek Government in 
pursuing the perpetrators of the crime the entire 50,000,000 lire should 
be awarded to Italy. The resolution of the Conference requested the 
Permanent Court of International Justice to order the Swiss National 
Bank to pay that sum to Italy. The Italians were paid this amount 
on September 27, 1923, and the evacuation of Corfu took place on the 
same day.261

EVALUATION OF THE SERIOUSNESS OF THE WRONG

Punitive or Exemplary Damages

Punitive, vindictive, or exemplary damages are generally based in 
local law upon the presence of gross fraud, malice, willful negligence, or 
oppression, etc.262 The refusal of international tribunals to assess 
punitive, vindictive, or exemplary damages, as such, against respond
ent governments may be explained in part by the absence of malice, or 
mala mens, on the part of the government of the respondent state. 
This is especially true in cases where the wrong against the alien was 
committed in the first instance by someone other than an official 
within the jurisdiction of the respondent state. The failure of the 
respondent government properly to investigate the crime and try and 
punish the guilty is usually free from malice, willful negligence, etc.

260 Ibid. 271.
261 Ibid. 273-274.
262 1 Sedgwick, Theodore, A Treatise on the Measure of Damages (9th ed. 1920) 

686, 687.
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In other cases where the original wrong is committed by an officer of 
the respondent government, those charged with the settling of the 
claim may feel that the people of the state as a whole should not be 
charged with additional damages for a wrong on the part of one or 
more officers, of which they had neither knowledge nor wrongful 
intent. Apart from this, it is plain that international tribunals have 
hesitated, eo nomine, to pass judgment upon the actions of states in the 
form of punishment.263 Where a state is held responsible in damages 
by an international tribunal or through diplomatic channels, the wrong 
is not denominated a crime, but merely an international delinquency 
which gives rise to the payment of compensatory damages.

The Mixed Claims Commission, United States and Germany, ex
pressly refused to allow punitive or exemplary damages. In the 
opinion in the Lusitania Cases, Umpire Parker discussed this subject 
at length. He said:

. . . American counsel with great earnestness insists that exemplary, or, as 
they are frequently designated, punitive and vindictive, damages should be 

assessed by this Commission against Germany in behalf of 
Mixed Claims private claimants. Because of the importance of the
United^tates question presented the nature of exemplary damages
and Germany will examined and the Commission's reasons for declining

to assess such damages will be fully stated.
Undoubtedly the rule permitting the recovery of exemplary damages as such 

is firmly entrenched in the jurisprudence of most of the States of the American 
Union, although it has been repudiated by the courts of several of them and its 
soundness on principle is challenged by some of the leading American text writers.

The reason for the rule authorizing the imposition of exemplary in addition to 
full reparation or compensatory damages is that they are justified “by way of 
punishing the guilty, and as an example to deter others from offending in like 
manner." The source of the rule is frequently traced to a remark alleged to have 
been made by Lord Chief Justice Pratt (afterwards Lord Camden) in instructing 
a jury (italics ours) that:

“Damages are designed not only as a satisfaction to the injured person, 
but likewise as a punishment to the guilty, to deter from any such proceeding 
for the future, and as a proof of the detestation of the jury to the action itself."

That such a charge was ever in fact given has been questioned. However this 
may be, this alleged instruction has been quoted and requoted by the courts of 
England and of America as authority for the awarding of exemplary damages 
where the tort complained of has been wilfully or wantonly or maliciously inflicted.

In some of the earlier cases the awards of exemplary damages were sustained 
“for example's sake" and “to prevent such offense in the future," and again “to

263 But see the Joint Final Report (January 5,1935) of Justice Willis Van Devan- 
ter, American Commissioner, and Chief Justice Lyman Poore Duff, Canadian 
Commissioner, in the case of the Pm Alone (Canada v. United States), recommend
ing the payment of $25,000 for “the wrong" done to Canada by the United States 
in intentionally sinking the vessel, in addition to the allowance of compensatory 
damages. Ante, pp. 150-157.
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inflict damages for example’s sake and by way of punishing the defendant”. In 
one early New York case it was said:

“We concede that smart money allowed by a jury, and a fine imposed at 
the suit of the people, depend on the same principle. Both are penal, and 
intended to deter others from the commission of the like crime.”

Nature of dam-

In our opinion the words exemplary, vindictive, or punitive as applied to 
damages are misnomers. The fundamental concept of 
“damages” is satisfaction, reparation for a loss suffered; a 
judicially ascertained compensation for wrong. The remedy 

should be commensurate with the loss, so that the injured party may be made 
whole. The superimposing of a penalty in addition to full compensation and 
naming it damages, with the qualifying word exemplary, vindictive, or punitive, 
is a hopeless confusion of terms, inevitably leading to confusion of thought. 
Many of the American authorities lay down the rule that where no actual damage 
has been suffered no exemplary damages can be allowed, giving as a reason that 
the latter are awarded, not because the plaintiff has any right to recover them, but 
because the defendant deserves punishment for his wrongful acts; and that, as the 
plaintiff can not maintain an action merely to inflict punishment upon a supposed 
wrongdoer, if he has no cause of action independent of a supposed right to recover 
exemplary damages, he has no cause of action at all. It is apparent that the 
theory of the rule is not based upon any right of the plaintiff to receive the award 
assessed against the defendant, but that the defendant should be punished. The 
more enlightened principles of government and of law clothe the state with the 
sole power to punish but insure to the individual full, adequate, and complete 
compensation for a wrong inflicted to his detriment.

An examination of the American authorities leads to the conclusion that the 
exemplary damage rule owes its origin and growth, to some extent at least, to the 
difficulties experienced by judges in tort cases of clearly defining in their instruc
tions to juries the different factors which may be taken into account and readily 
applied by them in assessing the quantum of damages which a plaintiff may 
recover. It is difficult to lay down any rule for measuring injury to the feelings, 
or humiliation or shame, or mental suffering, and yet it frequently happens that 
such injuries are very real and call for compensation as actual damages as much as 
physical pain and suffering and many other elements which, though difficult to 
measure by pecuniary standards, are, nevertheless, universally considered in 
awarding compensatory damages. The trial judges, following the lead of Lord 
Camden, have found it easier to permit the juries to award plaintiffs in the way 
of damages a penalty assessed against defendants guilty of wilful, malicious, or 
outrageous conduct toward the plaintiffs, rather than undertake to formulate 
rules to enable the juries to measure in pecuniary terms the extent of the actual 
injuries. In cases cited and numerous others, the damages dealt with and desig
nated by the court as “exemplary” were in their nature purely compensatory 
and awarded as reparation for actual injury sustained.

That one injured is, under the rules of international law, entitled to be com
pensated for an injury inflicted resulting in mental suffering, injury to his feelings, 
humiliation, shame, degradation, loss of social position or injury to his credit or to 
his reputation, there can be no doubt, and such compensation should be com
mensurate to the injury. Such damages are very real, and the mere fact that 
they are difficult to measure or estimate by money standards makes them none 
the less real and affords no reason why the injured person should not be compen
sated therefor as compensatory damages, but not as a penalty. The tendency of 
of the decisions and statutes of the several American States seems to be to broaden 
the scope of the elements to be considered in assessing actual and compensa
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tory damages, with the corresponding result of narrowing the application of the 
exemplary damages rule.

The industry of counsel has failed to point us to any money award by an inter
national tribunal where exemplary, punitive, or vindictive damages have been 
assessed against one sovereign nation in favor of another presenting a claim in 
behalf of its nationals. Great stress is laid by counsel on the Moses Moke case 
which arose under the convention between the United States and Mexico of 
July 4, 1868. Moke, an American citizen, was subjected to a day’s imprisonment 
to “force” him to “loan” $1,000. He sought to recover the amount of the “loan” 
and damages. The American Commissioner Wadsworth speaking for the Com
mission said:

“we wish to condemn the practice of forcing loans by the military, and 
think an award of $500 for 24 hours’ imprisonment will be sufficient * * *
If larger sums in damages, in such cases, were needed to vindicate the right of 
individuals to be exempt from such abuses, we would undoubtedly feel required 
to give them.”

This language is the nearest approach to a recognition of the doctrine of exem
plary damages that we have found in any reported decision of a mixed arbitral 
tribunal, but we do not regard the decision in this case as a recognition of this 
doctrine. On the contrary, an award of $500 for the humiliation and inconveni
ence suffered by this American citizen for the outrageous treatment accorded him 
by the Mexican authorities can hardly be said to be adequate compensation. 
Certainly the award has in it none of the elements of punishment, nor can it be 
evoked as an example to deter other nations from according similar treatment to 
American citizens.

But it is not necessary for this Commission to go to the length of holding that 
exemplary damages can not be awarded in any case by any international arbitral 
tribunal. A sufficient reason why such damages can not be awarded by this Com
mission is that it is without the power to make such awards under the terms of its 
charter—the Treaty of Berlin. It will be borne in mind that this is a “Treaty be
tween the United States and Germany Restoring Friendly Relations”—a Treaty of 
Peace. Its terms negative the concept of the imposition of a penalty by the 
United States against Germany, save that the undertaking by Germany to make 
reparation to the United States and its nationals as stipulated in the Treaty may 
partake of the nature of a penalty.

Part VII of the Treaty of Versailles (Articles 227 to 230, inclusive) deals with 
“Penalties.” It is significant that these provisions were not incorporated in the 
Treaty of Berlin.

In negotiating the Treaty of Peace, the United States and Germany were of 
course dealing directly with each other. Had there been any intention on the part 
of the United States to exact a penalty either as a punishment or as an example and 
a deterrent, such intention would have been clearly expressed in the Treaty itself; 
and, had it taken the form of a money payment, would have been claimed by the 
Government of the United States on its own behalf and not on behalf of its nation
als. As to such nationals, care was taken to provide for full and adequate “indem
nities,” “reparations,” and “satisfaction” of their claims for losses, damages, or 
injuries suffered by them. While under that portion of the Treaty of Versailles 
which has by reference been incorporated in the Treaty of Berlin, Germany 
“accepts” responsibility for all loss and damage to which the United States and its 
nationals have been subjected as a consequence of the war, nevertheless the United 
States frankly recognizes the fact “that the resources of Germany are not ade
quate * * * to make complete reparation for all such loss and damage”, but
requires that Germany make “compensation” for specified damages suffered by 
American nationals. For the enormous cost to the Government of the United



720 CHAPTER JV

States in prosecuting the war no claim is made against Germany. No claims 
against Germany are being asserted by the Government of the United States on 
account of pensions paid, and compensation in the nature of pensions paid, to 
naval and military victims of the war and to their families and dependents. In 
view of this frank recognition by the Government of the United States of Ger
many’s inability to make to it full and complete reparation for all of the conse
quences of the war, how can it be contended that there should be read into the 
Treaty an obligation on the part of Germany to pay penalties to the Government 
of the United States for the use and benefit of a small group of American nationals 
for whose full and complete compensation for losses sustained adequate provision 
has been made?

The United States is in effect making one demand against Germany on some 
12,500 counts. That demand is for compensation and reparation for certain 
losses sustained by the United States and its nationals. While in determining 
the amount which Germany is to pay each claim must be considered separately, 
no one of them can be disposed of as an isolated claim or suit but must be con
sidered in relation to all others presented in this one demand. In all of the 
claims the parties are the same. They must all be determined and disposed of 
under the same Treaty and by the same tribunal. If it were possible to read 
into the Treaty a provision authorizing this Commission to assess a penalty 
against Germany as a punishment or as an example or deterrent, what warrant 
is there for allocating such penalty or any part of it to any particular claim, and 
how should it be distributed? Why should one American national who has 
sustained a loss receive in addition to full compensation “ smart money ” rather 
than another? Should the full amount of the penalty be imposed in connection 
with a particular claim, or in connection with a particular incident out of which 
a number of claims arose, or in connection with all acts of a particular class? 
Why impose a penalty for the use and benefit of a small group of American 
nationals who are awarded full compensation, and at the same time waive 
reimbursement for the cost of the war which falls on all American taxpayers alike?

If it were competent for this Commission to impose such a penalty, what 
penalty stated in terms of dollars would suffice as a deterrent? And if this 
Commission should arrogate to itself the authority to impose in the form of 
damages a penalty which would effectively serve as a deterrent, where lie the 
boundaries of its powers? It is not hampered with any constitutional limitations 
save those found in the Treaty; and if the power to impose a penalty exists under 
the Treaty may not the Commission exercise that power in a wTay to affect the 
future political relations of the two Governments? The mere statement of the 
question is its answrer. Putting the inquiry only serves to illustrate how repug
nant to the fundamental principles of international law is the idea that this 
Commission should treat as justiciable the question as to what penalty should 
be assessed against Germany as a punishment for its alleged wrongdoing. It is 
our opinion that as between sovereign nations the question of the right and 
power to impose penalties, unlimited in amount, is political rather than legal in 
its nature, and therefore not a subject within the jurisdiction of this Commission.

The Treaty is our charter. We can not look beyond its express provisions or 
its clear implications in assessing damages in any particular claim. We hold 
that its clear and unambiguous language does not authorize the imposition of 
penalties. Hence the fundamental maxim “It is not allowable to interpret that 
which has no need of interpretation” applies. But all of the rules governing the 
interpretation of treaties would lead to the same result were it competent for us 
to look to them. Some of these are: The Treaty is based upon the resolution of 
the Congress of the United States, accepted and adopted by Germany. The 
language, being that of the United States and framed for its benefit, will be
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strictly construed against it. Treaty provisions must be so construed as to best 
conform to accepted principles of international law rather than in derogation 
of them. Penal clauses in treaties are odious and must be construed most 
strongly against those asserting them.

The Treaty is one between two sovereign nations—a Treaty of Peace. There 
is no place in it for any vindictive or punitive provisions. Germany must make 
compensation and reparation for all losses falling within its terms sustained by 
American nationals. That compensation must be full, adequate, and complete. 
To this extent Germany will be held accountable. But this Commission is 
without power to impose penalties for the use and benefit of private claimants 
when the Government of the United States has exacted none.264

The Canadian Royal Commission on Illegal Warfare Claims 
(Mr. Errol M. McDougal, Commissioner), in its Interim Report, 1930-31, 
quoted certain excerpts from the opinions of Judge Parker and 
then said:

I quite agree with the statement contained in the first sentence of the above 
quotation, that no punitive or exemplary damages can be granted. “This 
Commission has no punitive mission, nor has it any offence to punish. ” The 
High Contracting Parties to the Treaty of Versailles dealt with any questions of 
this nature and under the language of the relevant sections have confined the 
functions of this commission to compensatory damages.

In death cases, mental anguish, grief and suffering occasioned by the loss of 
a parent, husband, child or other near relative may entail consequences which 
will allow of a recovery in certain circumstances. As previously pointed out, I 
do not consider that damages should be allowed to the estate of the deceased 
for mental suffering or pain sustained by him. That claim dies with the victim 
and to make allowance therefor would savour of punitive damages.265

A diplomatic claim was presented by the United States to Panama 
in 1917 on behalf of James Langdon et al., the heirs of Corp. Maurice 
Langdon. Langdon was killed by police at Col6n on April 2, 1915 
following a baseball game in that city between the Fifth United States 
Infantry and the Cristdbal team.266 The matter was not settled 
through diplomatic channels, and when the American and Panaman
ian General Claims Commission was established under the terms of 
the convention of July 28, 1926, modified December 17, 1932, a claim 
for $12,500 was presented by the United States to that Commission.
D. W. van Heeckeren of the Netherlands, Presiding Commissioner, 
H. F. Alfaro, Panamanian Commissioner, and Elihu Root, Jr., Ameri
can Commissioner, agreed in awarding $2,000 without interest. It 
was stated in the course of the decision that:

The Commission finds that the death of Corporal Langdon must be attributed 
to inadequate police protection and improper police action. Whether Langdon 
was killed by one of the policemen who had been on the baseball field or by some

264 Decisions and Opinions 17, 24-31.
265 Reparations, Interim Report, 1930-31 (Ottawa, 1931) 14, 16-17, Opinion 

No. 2.
266 1916 For. Rel. 924r-938; 1917 For. Rel. 1154-1179; ms. Department of State, 

file nos. 419.11 Langdon, Maurice, and 419.11 Col6n Riot.
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other policeman or by a civilian, the responsibility rests on the Government of 
Panama whose police failed to maintain order at the scene of the disturbance, 
although their task was alleviated by the measures taken by the American mili
tary authorities, and whose police aggravated the situation by firing on the sol
diers instead of dispersing the civilians against whom they could no doubt have 
asserted their authority if they had used, or even threatened to use, their arms 
against them.

Claim has been made on behalf of the heirs of Maurice Langdon, being a brother, 
a half-brother and the descendants of three deceased sisters. There is no evi
dence that any of them depended upon the deceased for their support. The meas
ure usually adopted in fixing the amount of an award in favor of relations not 
being the parents of [or] children of the deceased is therefore lacking in this case. 
The Commission feels that under the circumstances its award should not be for a 
larger amount than what it considers to express the very minimum of the repara
tion due by one state to another on account of its responsibility for the death of 
the latter’s citizen.267

While punitive or examplary damages, as such, have rarely been 
awarded by arbitrators, they have at times apparently been assessed 
in diplomatic settlements.

The British Government demanded £10,000 sterling for the murder 
of two British sailors at To-sen-ji on June 26, 1862.268 The sailors 
were members of the British Legation Guard. The Japanese Govern
ment at first refused to pay that amount and instead offered to pay 
$3,000 as a provision for the families of the deceased.

The American Minister, Mr. Pruyn, in a despatch to Secretary of 
State Seward, dated January 14, 1863, stated that:

In the despatch of Earl Russell, which was kindly shown me by Colonel Neale, 
her Britannic Majesty’s charg6 d’affaires, it is intimated that the amount can be 
assessed on the daimio whose retainer murdered the sailors. I am informed by 
the Japanese government that this daimio is poor, and utterly unable to pay so 
large a sum as is claimed, or even a tenth part thereof.

The sum demanded is so large as evidently to be intended as a punishment of 
the daimio, instead of a provision for the families of the deceased, and probably 
in ignorance of the position of the parties.269

The Japanese Government at length agreed to pay the amount 
demanded.270

On March 8, 1868 eleven French sailors, including an officer, 
were attacked and killed while at the landing place at Sakai, Japan, 
by retainers of Tosa, the prince in charge of that town, by orders 
from the Mikado’s Government. The party was about to take

267 Hunt’s Report (1934) 268, 272, docket 7.
The soundness of that part of the decision dealing with the measure of damages 

may well be open to question.
268 1863 For. Rel., pt. II, pp. 953, 956, 957, 960, 964, 981, 989, 1012.
269 Ibid. 981.
270 Ibid. 1012, 1017.
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soundings in the port.271 Five other French sailors were wounded.272 
The incident was attributable to the “general and savage hatred” 
existing at that place against foreigners indiscriminately.273

In a note to the Italian Minister to Japan, dated March 10,1868, 
the French Minister to Japan stated that the insult to the foreign 
flag at Sakai—in this instance the French flag—was an insult to all 
the foreign nationalities,274 and he requested the moral support of 
his colleagues and their agreement in order to procure an “ efficient 
repression.”275

The Government of France, on March 12, 1868, demanded: (1) 
that the two officers who commanded at Sakai on behalf of the 
Daimio of Toso and all who participated in the assassination of the 
French sailors should be executed within three days, in the presence of 
Japanese authorities, and that a French naval division and the 
Karos of the Daimio of Tosa at Osaka should be witnesses of the 
execution; (2) that an indemnity of $150,000 should be paid by 
the Daimio of Tosa to the French Government and that the interest 
on that sum should be applied towards the support of the families 
of the officer and the men who were murdered; (3) that the “Prince 
of the blood” should apologize on board a French naval vessel;
(4) that the Daimio Prince of Tosa should likewise apologize; and
(5) that until further notice the troops of this Daimio should not 
be permitted to pass through or be stationed in the ports opened to 
foreigners.276

Within three days the beheadings took place in the presence of 
Japanese officials as demanded by the French Government.277 After 
eleven men had been executed, the hour grew late, and the French 
representative, seeking the safety of all his men on board a waiting 
ship and with a view to a commutation of the sentences of the con
demned, asked that the executions cease.278 He felt that in making 
this request his country showed the Japanese “that while strong 
enough to obtain what is due to us at any time of our own choosing, 
we are also prepared to meet their desire to maintain good relations 
with us by an exhibition of moderation on our part.” 279

The $150,000 indemnity was arranged to be paid in three install
ments of $50,000, one of which was paid immediately.280

271 1868 For. Rel. 697, 698, 699.
272 Ibid. 699, 703, 711.
273 Ibid. 706.
274 Ibid. 700, 701.
275 Ibid.
276 Ibid. 711.
277 Ibid. 713.
278 Ibid.
279 Ibid.
280 Ibid. 808-809. •
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Lt. Myles H. Cooper, of H.M.S. Griffon, was killed on October 
17, 1888, while capturing a slave ship off Zanzibar, and two seamen, 
Alexander Petty and William Ward, were badly wounded. All of 
them were British subjects. Their assailants escaped to Pemba and 
thence to the mainland. The Sultan sent a commissioner to endeavor 
to effect their arrest. His efforts were unsuccessful, and the British 
Government asked the Sultan to collect a “fine” of $10,000 from 
the Arabs of Pemba, who were supposed to have facilitated the 
escape of the assailants from the island.281

Apparently, no mention was made of any dependents of the 
deceased, nor was any mention made of how the money was to be 
apportioned among any claimants, if at all. In a despatch, dated 
December 2, 1888, Colonel Euan-Smith explained the punitive 
nature of this demand as follows:

The fine of 10,000 dollars is undoubtedly heavy, but not too heavy. If the 
Sultan does his duty the fine can be properly proportioned and speedily 
recovered. If not, it will not be difficult to recover the value of the fine by 
means which are within our own control. The produce of the clove estates 
can readily be placed under an embargo until the fine is paid in full. The 
imposition of the fine will serve to convince the Arabs that the life of an English
man, even if they succeed in preventing the arrest of those who have killed 
him, cannot be taken with impunity, and it will also serve to do away with the 
fast growing belief that Great Britain is no longer in earnest in her operations 
against the Slave Trade.282

The Sultan paid the fine on February 1, 1889.
The case of Noel Caccavilli (France v. Dominican Republic) 283 

arose in November 1894 when Caccavilli, a French national, was 
murdered by a native at Samana. In January 1895 the French 
Government demanded the immediate payment of 400,000 francs 
because of the atrocious murder alleged to have been committed 
under circumstances which indicated the complicity of the Domini
can authorities. On March 11, 1895 M. Hanotaux, the French 
Minister of Foreign Affairs, announced that the negotiations which 
were commenced in Paris through the good offices of the Spanish 
Ambassador at that place bad been brought to a successful termina
tion. So far as the Caccavilli affair was concerned it was stated that 
the aggressor had been sentenced and executed; that the Domini
can Government had agreed to pay an indemnity of 225,000 francs, 
of which 80,000 francs were to be paid at once; and that the remainder 
(145,000 francs) was to be paid in monthly installments of 5,000 
francs.

At about the same time, March 26, 1895, M. Hanotaux informed 
the French Council of Ministers that the claims filed by the Govern

281 81 Br. & For. St. Paps. (1888-89) 170, 175, 177, 178.
282 Ibid. 176.

1895 For. Rel. 235-243, 397-402, 400, 401.
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ment of France with the Brazilian Government, on the occasion of the 
death of three French nationals, Messrs. Buette, Muller, and Deville, 
who were killed during the revolution in Brazil two years previous, 
had just been settled in accordance with the French demands. The 
Government of Brazil agreed to pay the sum of 900,000 francs to the 
French Government, and this sum was to be divided among the 
families of the three Frenchmen.284

On March 9, 1904, Rev. Benjamin W. Labaree,285 an American 
citizen, was murdered by Kurds near Urmia, Persia. Four men, 
one of whom was Mir Ghaffar, actually participated in the murder, 
and thirteen other Kurds were accomplices. The motive for the 
deed, apparently, was religious or racial hatred, together with robbery. 
The American Minister at once requested that active steps be taken 
to punish the murderers. More than two months later only one 
person had been arrested, and thereafter little serious effort was 
made to arrest the other guilty parties. On November 28, 1904 the 
American Minister reported that he had demanded the execution 
of the leader of the murderers on or before December 5, 1904 but 
that the Shah had informed him that such an execution was impossible 
on account of the criminal's sacred lineage—he being an alleged 
“lineal descendant of Mahomet”—and that the execution demanded 
would not only be a sacrilege but would jeopardize the lives of all the 
Christians. Instead, the Shah proposed life imprisonment for the 
criminal and the execution of his thirteen accomplices, when appre
hended.

Labaree's widow, Mary Schauffler Labaree, was left with two 
children, six and eight years of age, respectively.286 The Shah 
offered to pay 10,000 tomans (“about $9,000”) as an indemnity on 
her behalf. The Department of State, upon the suggestion of the 
American Minister, instructed him to make a demand for $50,000.287 
The demand having been made for this amount, the Persian Govern
ment offered, instead, an indemnity such as might be collected from 
the Kurds.288 The Persian Minister of Foreign Affairs, in his note 
to the American Minister of December 4, 1904, stated, however, 
that—
the Imperial Government is prepared, for the support of the deceased’s family to 
grant a sum of money as an indemnity for the price of blood.289

284 22 Journal du droit international prive (1895) 925, translation.
285 1904 For. Rel. 657-677, 835; 1905 For. Rel. 722-734.
286 Minister Pearson to Secretary of State Hay, December 6, 1904, ms. Depart

ment of State, 12 Despatches, Persia, no. 93.
287 Ibid. I Instructions, Persia, 599, telegram, November 28, 1904.
288 Ibid. 12 Despatches, Persia, no. 92, telegram, December 5, 1904.
289 The Persian Minister of Foreign Affairs to Minister Pearson, December 4, 

1904, ibid., no. 93, enclosure 2.
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On December 12 the American Minister reported to the Depart
ment of State that the Minister of Foreign Affairs had consented to 
the immediate payment of $50,000 gold and had promised the prompt 
punishment of the assailants. In the meantime, Mrs. Labaree had 
telegraphed to the Minister her “unwillingness to accept so much.”290

290 Minister Pearson to Secretary of State Hay, December 12, 1904, ibid. 
telegram.

In a letter of December 6, 1904, to Minister Pearson, Mrs. Labaree had set 
forth her views on the amount of the indemnity to be demanded, as follows:

Two days ago a telegram was received from you by Dr. Cochran stating 
that backed by our Government an indemnity of fifty thousand dollars 
(50,000.00) for the widow and children of Mr. Labaree [had been requested 
of the Persian Government]. Being the person most interested in this 
matter I beg leave to state to you as the representative of our Government, 
my views in regard to the case. This has not been done earlier, simply 
[because] in all communications between the Missionaries of this station 
and the representatives of both the American and British Governments, no 
suggestion or reference has hitherto been made to a money indemnity, and 
so far as we in Urumia are concerned no request for such an indemnity has 
been made.

As my opinion differs somewhat from that of my fellow Missionaries & of 
Captain Gough, the British Consul at present in Urumia, on account of the 
recent disturbances, I feel that I have a right to be heard on the subject. 
At the same time if the Mission, of which I am a member, & the Presbyterian 
Board of Foreign Missions, as well as our own Government feel that my 
judgment in the matter is wrong I shall submit my judgment to theirs, 
wishing, however, to have my protest recorded.

I fully believe, of course, that when an American citizen has been ruth
lessly murdered & that murder was possible, because of criminal laxness in 
Government, as was the case in the death of my husband last March, those 
dependent on him for support are entitled to receive a sum of money from 
the guilty Government that will suffice for such support. I believe, how
ever, that the great Mission cause to which my husband and I dedicated our 
lives, and which has become even dearer to me because of the terrible 
sacrifice I have been called upon to make for it—I believe that this may 
receive serious injury if my children and I accept an indemnity for this 
murder. The matter would not be understood by the great mass of the 
people in this district, who would inevitably know of it, as the Persian idea 
of “blood-money” is so different from our civilized understanding of an 
indemnity. Thus serious and lasting injury might be done to the Mission 
cause for which we have already sacrificed so much, that I prefer to waive my 
rights as an American citizen, rather than to see this cause suffer.

If, however, as Captain Gough, and the gentlemen of our Mission Station 
claim, I have not the right to refuse such an indemnity for myself and my 
children I wish, in the strongest terms to enter two protests.

First:—The amount demanded of the Persian Government is too large— 
not too large when one tries to measure the awful suffering and distress 
caused by the crime, and the value of the noble life so ruthlessly sacrificed,— 
but too large in proportion to indemnities paid under similar circumstances 
by the Chinese Government, and too large in proportion to the prevailing 
customs & ideas of this country. It would, of course, be arrant nonsense 
for us or our Government to conform to the rules here, by which the “blood- 
money” paid for a Christian life is thirty three tomans, & the highest possible



In a subsequent communication to the Department, dated December 
28, 1904, the Minister stated that Mrs. Labaree—
would accept annuities equivalent to only $16,000 cash, that he considered such 
an amount inadequate, and that the following basis of settlement had been 
proposed by him and accepted by the Persian Government:

1. $30,000 cash. '
2. Prompt punishment of the guilty.
3. No special tax on province or Christians on account of the indemnity.
4. $20,000 to be abated on condition of compliance with the agreement,

otherwise the total amount should be immediately payable.291

On January 3, 1905, the American Minister reported that the Per
sian Government had paid the sterling equivalent of $30,000 U.S.,292 
which was remitted to the Department of State for the benefit of the 
widow and children of Labaree.293
Footnote 290—Continued.

indemnity for a Moslem life is a thousand tomans. But the disproportion 
between these sums & also between sums paid by other Governments under 
similar circumstances & the sum of fifty thousand dollars asked for in this 
case is such that all the American Missionaries agree with me in urging that 
the amount be very considerably diminished.

Second:—The Persian custom of raising such a sum is so unjust & cruel 
the suffering and injustice produced thereby would be vastly out of propor
tion to the relief and help afforded by the indemnity. If the Government 
officials themselves, guilty because of their criminal carelessness, and those 
who directly and indirectly took part in the awful crime—if these could be 
made to feel the full force of the consequences of their misdeeds by the pay
ment of a large sum of money, there would be nothing more to say in the 
matter. But according to the customs of the land, the money will in all 
probability be levied on certain landowners, who will in turn force it in the 
most cruel manner from their poor distressed ryats & the suffering & distress 
especially in this district where the murder was committed will be awful 
beyond description. This will be more than likely to fall with cruel force 
upon many of the people who are most closely connected with us & who 
share with us the dangers, anxieties, and sorrows of our exposed position. 
I therefore most earnestly protest that if it be right and necessary to press 
the demand for an indemnity, the very strongest measures possible be taken 
by our Government to see that this money should not be extorted from the 
innocent & already distressed and suffering population, Moslem and Christian.

[Minister Pearson to the Secretary of State, January 9, 1905, ibid. no. 98, 
enclosure 3.]

Mrs. Labaree accepted the full amount of the indemnity. (Mrs. Labaree to 
Secretary of State Hay, January 10, 1905, ibid. 2 Consular Letters, Harput, 
enclosure 2 in despatch no. P5, January 11, 1905; Assistant Secretary of State 
Adee to Attorney F. H. Shauffler, March 31, 1905, ibid. 281 Domestic Letters 
58; Attorney F. H. Shauffler to Acting Secretary of State Adee, May 22, 1905, 
ibid. Miscellaneous Letters, May 1905, pt. III.)

291 Minister Pearson to Secretary of State Hay, December 28, 1904, ms. Depart
ment of State, 12 Despatches, Persia, telegram.

292 Minister Pearson to Secretary of State Hay, January 3, 1905, ibid, telegram.
293 Minister Pearson to Secretary of State Hay, January 7, 1905, ibid. no. 96.
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In a despatch to the Secretary of State, dated January 9, 1905,294 
the Minister stated that:

Since the date of my despatch of December 6, the status of the Labaree case 
has completely changed: from its confused and critical plight, the case has 
emerged into a definite and a measurably satisfactory condition.

After receiving the authorization of the Department to demand an indemnity 
and to press for settlement, I made on the 29th of November a formal and un
equivocal presentation of our demands, requiring a categorical answer within 
five days and the payment of the indemnity in cash in gold within thirty days. 
The Persian government at first refused, but at the end of fifteen days accepted 
all our demands, and at the end of thirty days the indemnity payment is in hand, 
the murderer is in jail for life and a special Commissioner sent by the Shah is in 
the field with orders to capture the accomplices dead or alive.

I enclose a Memorandum presented by me on December 20 which sets forth 
the conditions on which the indemnity was reduced from $50000 to $30000—

and also copy and translation of the reply of the Minister for Foreign Affairs
also copies of letters from Mrs. Labaree and from Consul Norton and of my 

replies thereto
also transcript of notes of my several interviews with the Persian Minister
which, taken together, explain fully the proceedings, the conditions, the argu

ments and the motives which led to the result.
I am sure that the President and the Secretary of State will share in my regret 

that perplexing and conflicting conditions made it expedient to accept less than 
the full $50000—which the Persian Government agreed to pay in cash and had 
set apart at the time for the purpose.

I knew that my government expected an indemnity that would be at once 
exemplary and deterrent and that it would concur in my belief that the higher 
the indemnity the greater the security of our citizens in foreign lands.

But under my instructions I felt obliged to defer in a measure to the urgent 
wishes of the widow and her advisers, though I took care that the $20000 abated 
should not be thrown away, but should serve as a guaranty for the performance 
of the conditions in regard to punishment and as a guaranty against the usual 
methods of taxation and torture.

As it is, after being reduced by two fifths, the indemnity is still three times 
greater than the maximum ever heretofore paid by the Persian government for 
the murder of a private person.

But the case is specially remarkable for the fact that it is the first instance in a 
recorded history of twenty six hundred years in which the Persian government 
has agreed to pay more than the injured party was willing to accept, and it is the 
first time since the Book of Daniel was written that the law of the Meades and 
Persians has been changed in the matter of torture and taxation.

My difficult task was to obtain the concession that “the amount of the indem
nity should not be recovered by special tax or by other device or pretext exacted 
from the innocent inhabitants of the province”.

In this finally I succeeded, and this satisfied Mrs. Labaree’s scruples and re
moved the foundation of her fears.

Hostile and powerful influences inside the Persian government and still stronger 
influences outside . . . were at work against me and I had to act deci
sively and quickly even against the tenor of my instructions and against the 
wishes of the widow as telegraphed. I did not have time to wait for her letter

294 Minister Pearson to Secretary of State Hay, January 9, 1905, ibid, no. 98.
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giving the grounds of her “ unwillingness to accept so large an indemnity,” and 
asking me “not to press the matter till I heard from her by post.”

I had to guess at her objections, and I guessed rightly, and provided against 
them.

It required ten days for the most important telegram from Urumia to reach 
me—Even electricity works slowly in Persia—I therefore determined to strike 
while the iron was hot and to close the matter before the formidable combination 
opposing me could realize what had happened.

So without waiting for Mrs. Labaree’s letter I obtained for her twice the amount 
of money which she had expressed by telegram her willingness to accept, trusting 
to the justification if not the approval of the Department when all the circum
stances should be made clear, and knowing that the widow could, if so disposed, 
devote the unacceptable surplus to pious uses among her poor neighbors, or else 
return it to the Persian treasury which is now sorely depleted owing to extra
ordinary expenditures on account of the epidemic of cholera and to the diminution 
of receipts due partly to that cause and partly to the Russo-Japanese war. 295

When the American Presbyterian Mission Station at Lienchou, 
in the Province of Canton, was attacked by a mob on October 28, 
1905 and five American missionaries—Mrs. Edward Charles Machley 
Amy Machle, Eleanor Chestnut, and John R. Peale and wife—were 
killed, the United States asked an indemnity of 50,000 taels, in addi
tion to the settlement for the loss of property, for the benefit of the 
next of kin of the victims. It had been previously stated that the 
indemnity to be asked was “regarded as exemplary damages to which 
China, by the failure of her officials to prevent this outrage, has made 
herself liable”.296 On December 13, 1906 Mr. Root, Secretary of 
State, informed the American Minister to China that he had agreed

295 Attention may be called to the Dogger Bank case where the damages paid, 
although fairly large, may have been in part compensatory in their nature. In 
that case, it appeared that on October 9/22, 1904, during the Russo-Japanese war, 
the S.S. Prince Souvoroff of the Russian Baltic fleet, while en route to the Far 
East, fired into a fleet of British fishing vessels off the Dogger Bank in the North 
Sea, killing two of the fishermen and wounding six others, besides sinking one 
fishing boat and damaging five of the other boats. The firing was the result of a 
mistaken apprehension of an approach of Japanese torpedo boats. The British 
Government demanded an apology, ample damages, and the severe punishment 
of the officer in charge who was responsible for the firing.

The matter was submitted to an International Commission of Inquiry, as 
provided under the terms of the Convention for the Pacific Settlement of Inter
national Disputes, signed at The Hague in 1899. The Commission of Inquiry 
reported that no Japanese boats had been present; that the firing, though done 
under a misapprehension, was not justifiable; that Admiral Rojdestvensky was 
responsible for the incident; but that these facts were not of a nature to cause 
discredit upon the military qualities or the humanity of the admiral or of the 
personnel of his squadron. Russia paid £65,000 to indemnify the victims and 
the families of the two deceased fishermen. (2 Oppenheim, International Law (4th 
ed.) 15, note 2; 99 Br. & For St. Paps (1905-6) 921; Scott, The Hague Court 
Reports (1916) 404.)

295 1906 For. Rel. 319.
114297—37-------47



730 CHAPTER IV

with the Chinese Minister at Washington to settle these claims 
for $25,000 gold.297

On September 28, 1908 an encounter took place in Panamd be
tween the Panamanian police and several sailors of the U.S.S. 
Buffalo.2*8 Charles C. Mattock, alias Charles Band, boatswain’s mate, 
was killed, and Joseph Cieslik, a sailor, was injured. Both were 
American citizens. Although badly wounded, Rand was hand
cuffed and dragged some distance before being put in a cab for the 
police station, where he lay suffering and bleeding for at least an hour 
without medical attention or even water. Later he was removed to 
San Tomas Hospital in Panamd and thence to Ancon Hospital, where 
he died early the next morning. Any chance he might have had to 
recover from his wounds was apparently thwarted by the lack of 
medical attention.

On November 12, 1908, in a note to the Minister of Foreign Affairs 
of Panama, the American Charge stated that he was instructed to 
enter a claim “for such measure of redress as will be amply compensa
tory to the persons aggrieved or to their dependents, sufficiently 
exemplary for the grave offense, and strongly deterrent against sim
ilar occurrences in the future ”.299 On August 2, 1909 the Government 
of Panama paid the sum of $8,000 for the benefit of the heirs of 
Rand.300

Mrs. Bernardine A. Harrington, a citizen of the United States, 
claimed damages as administratrix of the estate of William T. Harring
ton, who died in Panama on September 5, 1910 301 as the result, it was 
alleged, of cruel treatment. While punitive or exemplary damages, 
as such, were not requested, the circumstances of the case are, never
theless, of interest.

Harrington was arrested at Col6n, Panama, on April 22, 1910, 
because of having stolen a bottle of ginger ale from a saloon. Despite 
the circumstance that the original accuser withdrew his accusation, 
Harrington was tried and sentenced to serve sixty days in jail without 
being allowed to give bail or to secure legal defense for himself.302

On April 25, 1910 Harrington was sent to Porto Bello, where he 
was employed with a gang of convicts in building the road from 
Porto Bello to Col6n. On account of some alleged infraction of dis
cipline, he was placed in stocks and was beaten and otherwise mal
treated. He was in the stocks from 8 a.m. until 5 p.m. under the heat 
of the tropical sun; when released his left leg was bleeding just above * 800 801 *

297 Ibid. 308-324; ms. Department of State, numerical file no. 167.
29* 1909 For. Rel. 472-494.
299 Ibid. 476.
800 Ibid. 491-493. See ante, page 590, for the claim of Cieslik.
801 MS. Department of State, file no. 419.11H23.
892 Ibid.
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the ankle, and both legs were swollen and badly infected. The holes 
in the stocks had been made to fit the small feet of the undersized 
natives, and when Harrington was placed in them the extreme pressure 
caused excruciating torture. It appeared that the common and low 
convicts were in turn confined in the same stocks.303 Harrington’s 
condition was so acute that he was unfit for work and he was ordered 
to be transferred to Col6n from Porto Bello. While en route from 
Porto Bello his condition was called to the attention of certain 
Americans, who organized a meeting at which a protest was signed 
for presentation to the American Minister. Harrington was later 
admitted to Col6n Hospital. Thereafter he was confined to the in
sane asylum at Ancon. Harrington died at the asylum on September 5 
following.

The evidence was conflicting as to whether the insanity of Harring
ton was “directly due to the cruel and inhuman treatment” he re
ceived at the hands of the Panamanian police.

There was some evidence to indicate that Harrington was acting 
peculiarly when in the stocks and that his insanity was not brought 
about by his confinement in the stocks but was the result of privation 
and ill-treatment previously received in the convict camp. It seems 
that he may have had diseased legs before he was placed in the stocks. 
However, two days prior to his arrest (April 20, 1910), Harrington 
was given a physical examination by the Canal Zone physician at 
Culebra who found him to be “an average physical man capable of 
doing the work of a machinist”.304 The medical testimony taken by 
the examining board which was appointed after his death indicated 
that the maltreatment of Harrington “probably had an important 
causal influence in at least hastening his death”.305 In any event, the 
treatment accorded the man even under such circumstances was 
severe.

The Panamanian Government denied the allegations of serious 
mistreatment, but the chief of police in charge of the prisoners at 
Porto Bello was dismissed for exceeding his authority and for abusing 
Harrington.306

On September 12, 1910 a brother of Harrington, as attorney, 
wrote to the Department of State, presenting a claim in the amount 
of $50,000 for the death of Harrington and requesting that the amount 
of indemnity be paid to the decedent’s widow, Mrs. Bernardine A. 
Harrington.307 Harrington was about forty-two years of age, a 
marine engineer by occupation, and a machinist. At the time he * 804 805 806 807

Ibid. 419.11H23/3.
804 Ibid. 419.11H23/21.
805 Ibid.
806 Ibid. 419.11H23/15.
807 Ibid. 419.11H23/1.
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was arrested, he was employed as machinist by the Panama Canal 
Commission and earned $0.65 an hour as a skilled machinist. He 
left surviving him a wife, two brothers, and two sisters.

On March 3,1913 the Department of State instructed the American 
Minister that while it was not disposed to demand the sum claimed, 
i.e. $50,000, it felt that a substantial sum should be paid by Panama 
as an indemnity.308 On July 8, 1914 it instructed the American 
Minister to press the claim.309 The Department took the position 
that:

This Government cannot view complacently such cruel and inhuman treatment 
of its citizens by the authorities of any government. Neither can it admit that 
the mere discharge from his position of an official who is guilty of such shocking 
misconduct can atone for the suffering endured by an American citizen who was 
unfortunately for the time being under the authority of an official of this character. 
There is no doubt in the mind of this Department, that, in the first place, the 
penalty imposed upon Mr. Harrington was excessive and disporportionate to the 
gravity of his offense, and that, second, the cruel treatment to which he was 
admittedly subjected, and which would seem to be sufficient in itself to lead the 
Panaman Government to proffer suitable reparation, was a factor which contrib
uted very materially to the death of the prisoner and the consequent loss to his 
widow of the benefit of his support.310

On April 27, 1915 the Department of State again instructed the 
American Minister at Panama to continue pressing this claim, and 
stated at this time that it was of the opinion that an indemnity in 
the amount of $5,000 should be insisted upon.311 The records do not 
show how that sum was calculated. The amount of $5,000 was 
requested of the Government of Panama on June 10, 1915 312 and 
was paid by Panama on September 18, 1915.313

Robert W. Irnbrie, American Vice Consul and Acting Consul 
General at Teheran, Persia, was cruelly murdered at that place on 
July 18, 1924, by a Persian mob which cut and beat him and also 
inflicted horrible wounds upon him even while he was on an operating

308 Ibid. 419.11H23/21.
309 Ibid. 419.11H23/33.
310 Ibid.
311 Ibid. 419.11H23/39.
312 Ibid. 419.11H23/43, enclosure 1.
313 Ibid. 419.11H23/51, 62.
A draft for the amount of $5,000 was received by the Department of State, and 

the money was deposited in the United States Treasury, in accordance with the 
law, to be paid out upon the certification of the Secretary of State. Prior to the 
issuance of this certificate the Department of State requested an exemplified 
copy of the letters of administration upon the estate of Harrington and also of 
the bond given in connection therewith. This request having been complied 
with, the sum of $5,000 was paid to the administratrix on January 31, 1916. 
{Ibid. 419.11H23/62.)



table in a hospital, to which place he had been taken after the first 
attack by the mob.314

There had been religious demonstrations in Teheran for a period of 
ten days. At the time of the initial attack Imbrie and one Seymour, 
an American citizen and a prisoner at the Consulate, had stopped at 
a fountain on the streets of Teheran where the religious ceremonies 
were taking place and, it was stated, had attempted to take pictures 
of the natives. Having been stopped by the police, Imbrie closed 
his camera. The closing of the camera was seemingly interpreted by 
the natives as the taking of a picture, and the natives thereupon set 
upon Imbrie and followed him even after he had taken refuge in a 
carriage. They dragged him from the carriage and native Persian 
policemen and members of the military forces who were present failed 
to make any serious attempt to stop them. Not a shot was fired in 
Imbrie's defense, either by the military or the police.

The Persian Government expressed the deepest regret over the 
unfortunate incident and assured the United States that the Persian 
Government would “fulfill all its duties in this case”. After the 
murder it was very difficult for the Persian authorities to secure 
sufficient evidence to prosecute the culprits, as the natives appar
ently feared to testify against the military. The United States 
immediately demanded adequate monetary reparation and the 
prompt punishment of the assailants.315

On August 1, 1924 the Department of State instructed the Ameri
can Minister to approach the Persian authorities and ascertain 
whether they were prepared on their own initiative to make an ade
quate offer of indemnity for the murder of Imbrie. It was stated 
that on the basis of the Labaree case, previously discussed,316 the 
Department could not consider an offer of less than $50,000; that 
it felt that the offer should be considerably in excess of that amount; 
and that “The case of Imbrie an official of the American Govern
ment is of a different category” from that of Labaree.

Persia paid $60,000 to the United States on behalf of Mrs. Robert
W. Imbrie on October 1, 1924. Persia also paid $110,000 to the 
United States as the cost of transporting the body of Imbrie to the 
United States. On March 4, 1927 Congress agreed to the payment 
of the further sum of $30,000 to Mrs. Imbrie.317

314 Ibid. 123 Im 1.
313 On July 25, 1924 the American Minister was instructed to deliver a note 

containing such demands to the Persian Government. The text of the instruc
tion is set forth at pp. 136-138, ante. (Department of State, Press Release, July 
28, 1924.) In the instruction the Department of State disclaimed any intention 
of demanding punitive damages.

316 See ante, pp. 63, 725-729.
317 See antey p. 138.
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Degree of Laxity of the State

In the chapter on the Bases of Damages, consideration was given 
to the extent to which the amount of damages is affected by the ex
tent of the failure of the respondent state properly to perform its 
duty in endeavoring to prevent or to investigate the crime, or to 
apprehend and punish those guilty of the criminal act. In that con
nection the decisions were compared in a large number of claims for 
indemnity for wrongful death.318 319

It will be recalled that the General Claims Commission, estab
lished by the United States and Mexico pursuant to the convention 
of September 8, 1923, pointed out in the case of Laura M. B. Janes 
et al. (United States v. Mexico) that it was possible for an interna
tional tribunal to consider the degree of seriousness of the international 
offense in fixing the amount of the indemnity. The majority of the 
Commissioners, Mr. van Vollenhoven and Mr. MacGregor, in an 
opinion dated November 16, 1926, stated that:

. . . One among the advantages of severing the Government’s dereliction 
of duty from the individual’s crime is in that it grants an opportunity to take 

into account several shades of denial of justice, more serious 
deniaf'of ones anc* ^gkter ones (no Prosecution at all; prosecution and
justice” release; prosecution and light punishment; prosecution, pun

ishment, and pardon), whereas the old system operates auto
matically and allows for the numerous forms of such a denial one amount only, 
that of full and total reparation.819

It is probable that the various shades of laxity on the part of the 
respondent state were considered in assessing the damages in many 
cases decided prior to 1926, the d$te of the decision in the Janes 
case.

In the case of the Heirs of Jean Maninat,320 a French citizen was 
slashed from “the forehead to the ear” by a saber blow inflicted by 
a subordinate officer, in the presence of a general of the Venezuelan 
Army. On May 13, 1898 Maninat died from traumatic tetanus 
that developed from the wound.

Four sisters and a brother of the deceased presented a claim in the 
amount of 2,000,000 bolivares, for indemnity for the murder of 
Maninat, to the French-Venezuelan Commission established under 
the protocol of February 19, 1902. That Commission allowed one 
sister, Justina Maninat de Cosse, a French citizen, an indemnity of
100,000 francs. The Umpire found that in addition to the fact that 
the injury was committed by a subordinate officer of the Venezuelan 
Army, in the presence of a general, without justifiable reasons, no

318 Ante, pp. 51-58, ff.
319 Opinions of the Commissioners (1927) 108,119, docket 168.
For a further discussion of this problem and of the Janes case, see ante} pp. 40 ff.
320 Ante, p. 47; Ralston’s Report (1906) 44.



DEATH CASES 735

reproof was administered to the general or his officers, though the 
facts were known. The Umpire stated that 100,000 francs was 
allowed as “just compensation which covers both aspects of this 
case”. The seriousness of the wrong of the Venezuelan Government 
was evidently a large factor in the mind of the Umpire. It was not 
established that Justina Maninat de Cosse had suffered any pecuniary 
loss as a result of her brother's death.

While the wrong of the respondent state is, no doubt, the primary 
consideration in establishing the responsibility of the state and the 
degree of that responsibility, whether stated or not, the wrong is also a 
consideration in many cases in estimating the amount of the indemnity 
to be asked or allowed. At times the extent of the state's laxity has 
been expressly stated as affecting the amount of the indemnity, and 
at other times, while not referred to in the portion of the decision 
dealing particularly with the measure of the damages, it has plainly 
affected the amount of the award.

The General Claims Commission, United States and Mexico, 
stated that “the old system operates automatically and allows for 
the numerous forms of such a denial one amount only, that of full and 
total reparation.” 821 However, as indicated in the text above and 
that which is to follow, there does not appear to be one “old system” 
of measuring the damages in cases where indemnity for death is 
predicated on a denial of justice. A number of methods have been 
used; at times, several methods have been employed in calculating the 
amount of the indemnity in a single case. Nor is any system found 
that operates “automatically”. Frequently, information that might 
make the calculation more accurate is not available. The cases which 
have been considered seem to demonstrate that there is a very large 
personal element involved in the settlement of practically every case. 
In the last analysis in each case someone must make a decision in 
which he exercises considerable discretion. Even the explanation 
of the reason for the award of a particular sum of money, though 
honestly and carefully given, may not wholly explain the calculation 
of the indemnity. Numerous factors of which even the arbiter may 
be unaware may enter into the estimation of the damages. The 
arbiter may be familiar with many international cases on the same 
subject or with almost no international cases, except those that counsel 
sees fit to present in the arbitration. Again, he may have a more or 
less vivid recollection of a somewhat similar case through personal 
experience—an experience that he cannot entirely erase from his 
memory—and may have pronounced feelings as to the proper dis
position that should be made of the case before him. 321

321 Opinions of the Commissioners (1927) 119.
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What the General Claims Commission meant by “full and total 
reparation” is difficult to understand. Since it was discussing the 
Actual loss flowing Jane$ case the Commission probably meant a repara- 
from state’s delin- tion in contradistinction to that which it allowed in 
quency that case, i.e. the actual losses to the claimant flowing
from the delinquency of the Mexican Government. It is sub
mitted, however, that opinions as to what constitutes “full and total 
reparation” are widely variant. In the Janes’ case the Commission 
allowed $12,000, an amount which the majority of jurists might 
conceivably consider “full and total reparation” in that case.

ALLOWANCE OF AN ARBITRARY AMOUNT

In numerous instances the amount allowed is apparently highly 
arbitrary. Frequently the amount paid is in the nature of a com
promise settlement or is the largest amount that the claimant state 
is able to procure. Under such circumstances it is useless to talk 
about principles adopted in fixing the amount. The compromise 
settlement, along with other settlements, may be of interest, however, 
in giving a more accurate picture of the international settlements 
that have been made in death cases in the past.

Thus, when Lewis L. Etzel, an American war correspondent, was 
murdered on June 6, 1904 by Chinese soldiers near Niuchwang, 
China, who were apparently in search of pirates, $60,000 gold was 
asked by the executors of EtzePs estate on behalf of the aged mother 
and two sisters of the deceased.322 This amount was stated to be 
“a sufficient sum (capitalized at 5 per cent) ... to bring in a 
monthly allowance of from $275 or $300 gold”. The American 
Minister informed the claimants that the amount asked was “exor
bitant”. The Chinese Government offered to imprison the corporal 
who was in charge of the soldiers for a period of five years—a seem
ingly heavy penalty in China—to dismiss the district commander 
from office, and to pay an indemnity of $25,000 silver. This amount, 
which may have had little connection with the probable contributions 
of Etzel to his mother and sisters, was accepted by the Government 
of the United States.

Celia v. de Flores, the widow, and Pedro Flores, the father, of Fanor 
Flores, a Nicaraguan citizen who was accidentally shot and killed 
by a member of the United States Marine Corps at Matagalpa, 
Nicaragua, in 1927, claimed damages from the United States for the 
death of Flores. By the act of June 28, 1930 Congress authorized 
the payment of the sum of $500 to the father, and the sum of $1,000 
to the widow.323 There is nothing to indicate that the payment of 
these particular sums was other than largely an arbitrary matter.

322 1904 For. Rel. 168.
323 MS. Department of State, file no. 411.17—Flores, Celia v. de; 46 Stat. 1948.
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There were a number of awards by the Mixed Claims Commission, 
established by the United States and Germany under the agreement 
of August 10, 1922, that appear to have been extremely arbitrary. 
Some of them have been referred to previously. The decision in the 
case of Mary Anne Baker (United States v. Germany),324 for example, 
appears to have been arbitrary. In that case the claimant, an 
American citizen, sixty-two years of age, and the mother of the 
deceased, received an indemnity of $15,000 for the death of her 
adopted daughter, who, from time to time, had made substantial 
contributions to the claimant’s support and who w^as lost when the 
Lusitania was sunk. The amount of her contributions to her foster 
mother and the extent of their regularity were not revealed by the 
record in the case.

Again, the award of $25,000 to Lizzie Samoilescu, an American 
citizen, whose husband, David Samoilescu, was lost in the same 
disaster, apart from its probable reasonableness when compared with 
the awards in other cases decided by the same Commission, seems 
to have been largely arbitrary.325 326 In that case the widow, who was 
thirty years of age, was left with three children, eleven, nine, and two 
years of age, respectively. The children received awards for the 
death of their father in the amounts of $7,000, $8,000, and $10,000, 
respectively. The father was a singer, dancer, and impersonator. 
The widow testified that her husband had earned approximately 
$500 a week and had allowed her $300 a week for the support of herself 
and children and that, in addition, he had spent yearly about $2,000 
on the family for a two months’ summer vacation. The evidence, 
however, showed that the family had lived in an apartment costing 
$25 or $35 a month and that the deceased was a second-cabin pas
senger on the Lusitania. The amount claimed was so exaggerated in 
its nature that it was no doubt extremely difficult to make an estimate 
of the amount that was properly allowable. The fact that the dece
dent was young and that, according to the evidence, he had made 
substantial contributions to his family was given emphasis in the 
decision of the Umpire.

Lora M. Medbury, an American citizen, received $7,000 as indemnity 
for the death of her husband, fifty years of age, who was lost on the 
Isusitania.™ At the time of the disaster the claimant was fifty- 
three years of age. The deceased was a dealer in antique and mod
ern jewelry of a cheap and inferior quality. The record of his earn
ings was highly unsatisfactory; the evidence consisted of only one 
letter written by the husband indicating substantial remittances to 
his family. The record abounded in inaccurate and conflicting 
statements, and it seems that it would have been impossible for

324 Decisions and Opinions 372, docket 225.
325 Ibid. 623, docket 2563.
326 Ibid. 504, docket 2055.
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Umpire Parker to have estimated the indemnity with much precision 
of calculation.

Naturally, a commission will not ordinarily denominate its own 
decisions as being arbitrary, but when no explanation is given as to 
how the amount of damages is calculated, one is apt to come to the 
conclusion that the decision is highly arbitrary. Frequently, too, 
the same amount has been allowed in so many cases that the impres
sion is gained that a commission may have had a minimum or an 
average figure in mind which was allowed when the evidence of 
responsibility was clear and the evidence, of the amount that should 
be allowed as an indemnity was unsatisfactory.

The General Claims Commission, United States and Mexico, 
established under the convention of September 8, 1923, allowed 
amounts ranging from $6,000 to $7,000—frequently without explana
tion—to a number of widows or mothers for the death of whose hus
bands or sons Mexico was held liable.

A claim for $50,000 was presented to the above Commission on 
behalf of Hazel M. Corcoran, an American citizen, arising out of the 
murder of her husband, Kaymond A. Corcoran, in Mexico, on Febru
ary 28, 1920, by a Mexican national named Ibarra.327 At the time 
of his death the decedent was superintendent of a mine, and Ibarra 
was an employee at the same mine. Immediately after the murder, 
Ibarra was seized by the Mexican authorities and committed to jail. 
On the morning of May 7, 1920, however, all the prisoners of the 
jail, numbering one hundred and fifty men, including Ibarra, broke 
jail and escaped. Ibarra was never thereafter reapprehended.

The Commission held that the circumstances surrounding the 
escape of Ibarra would not justify an award but that there was 
responsibility on the part of Mexico, in view of the failure to reappre
hend the prisoner. An order for the arrest of Ibarra was not issued 
until about May 20, 1920. On September 8, 1920, the American 
Charge d’Affaires in Mexico City informed the Mexican authorities 
that Ibarra was in Pachuca; but this communication was not brought 
to the knowledge of the local Mexican authorties until a month after
ward, and there was no evidence to show what steps, if any, were 
taken to reapprehend the murderer. In addition to his wife, Cor
coran left two minor children surviving him. An award in the 
amount of $6,000 was made in favor of the claimant.

Martha Ann Austin, an American citizen, claimed $25,000 on 
account of the murder of her son, Samuel Alfred Austin, by a Mexi
can national on August 31, 1918 and the failure of the Mexican offi
cials to take adequate measures to apprehend and punish the guilty 
person.328 * 828

327 Opinions of the Commissioners (1929) 211, docket 161.
828 Ibid. (1931) 108, docket 680.
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Austin, an employee in an oil camp, was struck by a Mexican with 
a machete and died almost instantly. Immediately after the mur
der his assailant fled, and the local authorities, who could have easily 
identified him, failed to take any measures to apprehend and punish 
him. Inasmuch as the murderer fled to rebel territory in a moun
tainous district it seemed that nothing could be done thereafter to 
apprehend him. The Commission took the position that:

. . . Nevertheless, it appears impossible that the Mexican authorities in the oil 
fields or in Alamo should have had no knowledge of the event, due to its serious 
character as well as to its having occurred in a public place. The Mexican 
Agency has not submitted any evidence to justify or even to explain this omis
sion of the authorities, which constitutes a form of denial of justice.

The responsibility of the Mexican Government, although not a little attenu
ated by the deficiencies noted, is evident, for which reason an indemnity in favor 
of the claimant is justified.

The Commission having in mind the established precedents, is of the opinion 
that the amount of the award should be $6,000.00 United States currency, 
without interest.329

Minnie East, an American citizen, claimed $50,000 for the death 
of her husband, Victor W. East, who was attacked by a Mexican 
national, Juan B. Pereyra, on September 16, 1913 and who died the 
following day. Pereyra was formally committed to prison on a 
charge of robbery and of inflicting physical injuries. (He had forcibly 
entered a store and had taken a few bottles of liquor.) The American 
Agency alleged that this charge was inadequate, and the General 
Claims Commission, United States and Mexico, before which the 
case was arbitrated, agreed with this contention. The first commit
ment was revoked by the successor to the first judge, and a second 
commitment was issued on a charge of homicide and robbery; but 
Pereyra was not arrested immediately, in spite of the provisional 
liberty which he enjoyed. The American Agency complained of this 
and also of the fact that Pereyra was never tried on the first or the 
second charge. The Commission also agreed with the American 
Agency on these grounds of complaint and held that “the prosecu
tion of Pereyra was conducted negligently with the result that he 
was never punished for the crime he committed, which constitutes 
in International Law a denial of justice”.330 An award in the amount 
of $7,000 was made without further explanation.

Sarah Ann Gorham, an American citizen,331 claimed an indemnity 
from Mexico in the amount of $25,000, with interest, as the widow 
of Franklin Pierce Gorham, also an American citizen, who was mur
dered in the State of Tamaulipas, Mexico, on April 29, 1919. Al
though the police were notified that Gorham had been brutally

329 Ibid. 111.
330 Ibid. 140, 145, docket 2254.
331 Ibid. 132, docket 258.
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murdered, as soon as the body was discovered, no Mexican official 
responded on the day the notice was given or on the next day, when 
the body was buried. Local officials manifested no interest in the 
fact that Gorham had been brutally murdered. In June or July, 
following, certain persons were arrested and either released or allowed 
to escape. The Commission found that there was a failure on the 
part of the Mexican authorities to take proper steps to investigate 
the murder of Gorham and to apprehend and punish the criminals.332 
The amount of $7,000 was allowed, without comment on the measure 
of damages.333

The sum of $12,000 was awarded the United States on behalf of 
the wife {Jesus Navarro Tribolet), the three sons (.Robert, Edward, 
and Albert Tribolet), and the two daughters {Louise Tribolet Stanton 
and Eline Tribolet Clark), all American citizens, when the husband 
and father, Robert Tribolet, a naturalized American citizen, was 
executed by order of Mexican officials on June 28, 1895, less than 
forty-eight hours after he had been arrested on a charge of having 
participated in a robbery and a murder. Tribolet was not allowed 
the right of a hearing, nor given any opportunity to defend himself. 
The General Claims Commission, established by the United States 
and Mexico pursuant to the convention of September 8, 1923, 
before which the claim was arbitrated, made no explanation of the 
calculation of the indemnity of $12,000.334

Messrs. William E. Bainbridge and James W. Ragsdale, the Com
missioners who were appointed on March 14, 1902 to pass upon 
(in the first instance) the claims of citizens of the United States, as 
well as those of Chinese nationals in the service of American citizens, 

# # for indemnity for personal injury or property losses
claimsmdemnity arising out of the Boxer uprising in China in 1900,335 

in their Final Report, dated November 17,1902, stated, 
with reference to the death cases presented, that:

In the adjustment of death claims, the Commissioners have not attempted to 
measure by any pecuniary standard the irreparable loss and mental suffering 
resulting to claimants from the death of relatives. Nor have they awarded 
punitive damages for those atrocious murders. They have, however, tried to 
measure the pecuniary interest of heirs at law and next of kin in the lives of 
those who were killed, arising out of the relationship; to estimate the value of the 
reasonable expectation of pecuniary advantage to claimants from the continu
ance of the lives of decedents,—the reasonable prospect of support or endowment 
out of their accumulations and earnings had their lives been spared. In deter

332 Ibid. 139.
333 Ibid.
334 Ibid. 68, 72, docket 1246.
335 The Chinese Government, having recognized its responsibility for the Boxer 

outbreak, agreed to pay for the damages resulting from the uprising. (Art. 
VI of the Final Protocol of the powers, dated September 7, 1901, II Malloy 
2006, 2008.)
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mining this value the age, condition in life, opportunities and customary earnings 
of decedents have been considered, and the evidence taken of competent witnesses 
as to the probable accumulation each year. Upon this and the expectation of 
life in each case, as determined by approved life-tables, the awards have been 
made.

There are three instances in which a different rule has been adopted. Horace 
Tracy Pitkin left surviving him a widow and one minor child. Francis W. 
Davis and George L. Williams each left surviving him a widow and three minor 
children. In each of these cases an award has been made of such a sum as will 
yield an income equivalent to the pecuniary support given by the husband and 
father, of which the survivors have been deprived by his death.336

Letitia Thomas Pitkin, the widow of Horace Tracy Pitkin, and her 
minor child claimed damages in the amount of $100,000 for the 
murder of Pitkin.337 At the time of his death Pitkin was receiving a 
salary of $1,100 as a missionary. The Commissioners were of the 
opinion that—
such a sum as will yield an income equivalent to decedent’s customary earnings 
is a fair measure of the 'pecuniary loss to his widow and child resulting from his 
death. The sum of Twenty Two Thousand ($22,000.00) Dollars is therefore 
hereby allowed. To this sum is added Two Thousand Five Hundred Sixty-Six 
($2,566.00) Dollars for accrued salary to date.338

When the claim was presented to the Department of State the 
amount recommended for the death of Pitkin was reduced to the 
sum of $12,000.339

Lydia Lord Davis, the widow of Francis W. Davis, and her three 
minor children, William} John, and Louis Davis, asked an indemnity 
of $20,000 for the death of the husband and father. The Commis
sioners would have allowed $20,000 in this case. The Department 
of State, however, reduced that amount to $15,000.340

George L. Williams was murdered at Taiku, China, during the 
Boxer outbreak. He was survived by his widow and three minor 
children. A claim for $20,000 was presented on their behalf. The 
Commissioners would have allowed $20,000, i. e., “such a sum as will 
yield an income equivalent to the support given them by the husband 
and father of whose support they have been deprived by his death.” 
The Department of State reduced that amount to $15,000.341

With the exception of the three cases just discussed, the Depart
ment of State, upon the receipt of the Commissioners’ Report, 
reduced or increased, as the facts in each case warranted, the awards

336 Minister Conger to Secretary of State Hay, November 19, 1902, ms. De
partment of State, 121 Despatches, China, no. 1155, enclosure 1.

337 Minister Conger to Secretary of State Hay, November 8, 1902, ibid. no. 1145, 
claim no. 162.

338 Ibid, claim no. 162, October 28, 1902.
339 Ibid.
340 Ibid, claim no. 218.
341 Ibid, claim no. 217.
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in death cases to $5,000 for adults and $2,500 for children. While 
the procedure of the Commissioners in allowing indemnities for death 
to the estates concerned, regardless of whether the beneficiaries were 
financially dependent upon the decedent, is not supported by the 
better international jurisprudence on the subject, at least the Com
missioners attempted not to be arbitrary in their recommendations. 
By allowing fixed amounts in those cases the Department of State 
was not only on unsound ground legally, in certain cases, but was 
arbitrary in the extreme.

The Administrator of the Estate of Frank Edson Simcox presented a 
claim in the amount of $50,000 for the murder (during the Boxer 
uprising) of Frank Edson Simcox, thirty-two years of age, his wife 
(May Gilson Simcox, thirty-one years of age), and their children 
(Paul, Francis, and Margaret, six years, four years, and ten months 
of age, respectively). The Commissioners recommended an allow
ance to the estate of $10,170 on this part of the claim, and explained 
their calculation as follows:

The measurable loss sustained by beneficiaries of the estate of Frank E. Simcox 
from his death is the value at that time of the reasonable expectation of pecuniary 
advantage to his estate from the continuance of his life. In determining this 
value, his age, condition in life, opportunities and customary earnings are all 
to be considered. *

Mr. Simcox at the time of his death was about 32 years of age. He was receiv
ing a salary as a missionary of Thirteen Hundred ($1,300.00) Dollars per annum, 
and had dependent upon him for support his wife and three children. The Com
missioners are of the opinion that the sum of Three Hundred ($300.00) Dollars 
fairly represents his probable accumulation per year. His expectation of life 
was 33.9 years. The pecuninary advantage to his estate from the continuance 
of his life would, therefore, be the sum of Ten Thousand One Hundred and Seventy 
($10,170.00) Dollars; which sum is hereby allowed.842

However, when the report of the award was received by the Depart
ment of State, the amount allowed for the deaths in this case was 
increased by the Department to $17,500. According to a note in 
red ink which was attached to the original award, this amount was 
calculated in an arbitrary manner. The note reads as follows:342 343
Corrected by the Solicitor’s Office, as follows:

Death, Simcox____________________________________$5, 000
“ Wife______________•________________________ 5,000
“ 3 Children, 2,500 each_______________________ 7, 500

17, 500

Mrs. Susan B. Bird, an American citizen, claimed $10,000 for the 
murder (during the Boxer uprising) of her daughter, Susan Rowena

342 Minister Conger to Secretary of State Hay: November 19, 1902, ms. 
Department of State, 121 Despatches, China, no. 1155, enclosure 1; November 
8, 1902, ibid. no. 1145, claim no. 171, October 27, 1902.

848 Ibid.
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Bird, who was thirty-three years of age at the time of her death and 
on whose support the claimant alleged that she was largely dependent. 
The daughter’s salary was $500 a year. The Commissioners stated 
that:

. . . Her probable accumulations per year would hardly exceed the sum of 
One Hundred Fifty ($150.00) Dollars. Her expectation of life was 33%o years. 
The value of beneficiary’s interest in the continuance of her life was, therefore, 
at the time of her death approximately Five Thousand ($5,000.00) Dollars; 
which sum is hereby allowed.344

This allowance was approved by the Department of State.345
The five brothers and sisters of Charles Wesley Price who, together 

with his wife, Eva Jane Price, and their daughter, Florence Price, 
was murdered near Wenshui, China, during the Boxer trouble, 
claimed an indemnity in the amount of $100,000.

The Commissioners stated in their award of October 29, 1902 in 
this case, that:

The measurable loss sustained by Daniel Edgar Price and other beneficiaries 
of the estate of Charles Wesley Price by reason of the latter’s death, is the reason
able expectation of pecuniary advantage to his estate from the continuance of 
his life. At the time he was killed Mr. Price was receiving as salary from the 
American Board the sum of Twelve Hundred ($1200.00) Dollars per annum. 
He had dependent upon him for support his wife and daughter. The Com
missioners are of opinion that his probable accumulations per year would not 
exceed Four Hundred ($400.00) Dollars. He was 53 years of age and his expecta
tion of life was 18.8 years. The sum of Seven Thousand Five Hundred and Twenty 
($7,520.00) Dollars is hereby allowed to his estate.346

The award was increased, however, by the Department of State so 
that the total amount paid was $12,500, i.e. for the murder of C. W. 
Price, $5,000; for the murder of Mrs. Price, $5,000; and for the murder 
of their daughter, $2,500.347

Frederick E. Atwater and Mabel Bertha Taylor, the brother and 
sister, respectively, of Ernest Richmond Atwater, who, together 
with his wife, Lizzie, and four of their children, Cecilia, Bertha, 
Ernestine, and Mary, was murdered during the Boxer disturbance, 
claimed damages (as heirs and next of kin) for these deaths in the 
sum of $105,000. The American Commissioners said:

The measurable loss sustained by the estate of Ernest R. Atwater by reason of 
his death is the value at that time of the reasonable expectation of pecuniary 
advantage which would have resulted thereto from the continuance of his life.

344 Minister Conger to Secretary of State Hay, November 8, 1902, ibid. no.
1145, claim no. 157 (October 25, 1902).

346 Ibid.
346 Minister Conger to Secretary of State Hay, November 8,1902, ibid, claim no. 

158. Italics added.
347 Ibid.
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At the time of his death Mr. Atwater was 35 years of age, and was receiving 
as missionary a salary of Fourteen Hundred ($1400.00) Dollars per year. He 
had dependent upon him for support his wife and four minor children. The 
Commissioners are of the opinion that Three Hundred ($300.00) Dollars fairly 
represents his probable annual accumulation. His expectation of life was 32.5 
years. The sum of Nine Thousand Seven Hundred and Fifty ($9,750.00) Dollars 
is hereby allowed to his estate.348

When this decision was sent to the Department of State for ap
proval the Department increased the amount allowed on account of 
these deaths to $20,000, which was calculated by allowing $5,000 for 
the death of E. R. Atwater, $5,000 for the death of Mrs. Atwater, 
and $2,500 for the death of each of the four children.349

Two brothers, Benjamin F. Taylor and Mahlon K. Taylor, claimed 
$50,000 for the murder of their brother, George Yardley Taylor, who 
was a graduate of Princeton University and of the medical school of 
the University of Pennsylvania. Taylor was murdered by Chinese 
while in the Presbyterian compound at Paoting-fu, China, on June 30, 
1900. The Commissioners would have allowed the sum of $5,920, 
the value at the time of Taylor’s death “of the reasonable expectation 
of pecuniary advantage to his estate from the continuance of his 
life”.350 The Department of State reduced this amount to $5,000.351

Mrs. Tobitha J. Huston, together with the five brothers and sisters 
of Mary E. Huston, claimed an indemnity of $20,000 for the death of 
Mary E. Huston from wounds which she received in attempting to 
escape from a Chinese mob in August 1900. The Commissioners, 
following the same rule as that indicated in the preceding case, 
recommended an allowance of $3,250. The Department of State 
increased the amount recommended to $5,000.352

John Mead Gould, the father of Annie Allender Gould, claimed 
indemnity for the death of his daughter, in the amount “which is 
customary or is right to be paid where life is destroyed wantonly and 
maliciously and without any provocation whatever The American 
Commissioners recommended that the sum of $5,710.00 should be 
paid. The Department of State reduced that amount to $5,000.353

Rufus Morrill, the father of Mary S. Morrill, claimed indemnity 
for the death of his daughter in such amount as was customary or 
right in the circumstances. The Commissioners recommended that 
$5,320 should be paid. The Department of State allowed $5,000.354

348 Ibid, claim no. 167.
349 Ibid.
350 Minister Conger to Secretary Hay, November 8, 1902, ibid. no. 1145, claim 

no. 179.
351 Ibid.
352 Ibid, claim no. 177.
353 Ibid, claim no. 182.
354 Ibid, claim no. 183.
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Charles Arvid Anderson, who owned the interest as assignee of three 
brothers, a sister, and the father and mother, heirs of Hilda S. Ander
son, presented a claim for $30,000 on his own behalf and as assignee 
for the death of Hilda Anderson, his sister. The Commissioners al
lowed $3,740 in their recommendation of October 30, 1902. The 
Department of State, however, increased that amount to $5,000.355

A brother, Charles P. Clapp, as administrator and in his own right, 
and a sister and a nephew of Rev. Dwight Howard Clapp, claimed an 
indemnity of $25,000 for the death of the Reverend Mr. Clapp and 
his wife, Jane Rowland Clapp, during the Boxer outbreak in 1900. 
The Commissioners recommended that the sum of $7,800 should be 
paid to the estate, and in their opinion of October 31, 1902 they stated 
that they were “unable to measure by any pecuniary standard the 
irreparable loss and mental suffering resulting to claimants from the 
murder of their relatives”. The Department of State increased the 
amount of indemnity in this case to $10,000, allowing, as it explained 
in a note recorded on the opinion of the Commissioners, $5,000 for the 
death of each person.356

Two sisters and a brother survived Hattie J. Rice, who was killed 
during the Boxer uprising. The Commissioners recommended that 
$2,670 should be paid to those parties who were interested in the 
Estate oj Hattie J. Rice. The Department of State changed this 
award and, instead, allowed $5,000.357

Payment as “An Act of Grace ”

As indicated above, the reason for making any payment in a given 
case—the responsibility of the state making the payment—is some
thing that should not be confused with the calculation of the indemnity 
in a particular case. Accordingly, when the reason for the payment 
of an indemnity is mere good will or an act of grace, apart from any 
legal liability, the calculation of the indemnity, though frequently 
almost entirely arbitrary, may have been calculated in precisely the 
same way as it would have been in a case where legal liability was 
admitted to exist. At times, in fact, the amount ultimately paid is 
calculated in the first instance by the claimant state, in the belief 
that legal liability exists on the part of the respondent state, and this 
amount, when paid by the respondent state, is accompanied by a 
statement that the payment is made as a matter of grace or that it is 
not to be used as a precedent. The amounts in such cases may not 
vary greatly from the amounts normally expected to be paid in claims 
for admittedly wrongful death. If, however, no legal liability to 
make the payment exists on the part of the respondent state, an

355 Ibid, claim no. 187.
356 Ibid, claims nos. 193, 194.
357 Ibid, claim no. 211.
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arbitrary offer of payment may be made—and this is often done— 
having slight connection with the factors ordinarily considered in 
making an estimate of the indemnity properly to be paid.

Instances where payments have been made as a matter of grace, 
other than those discussed previously in the text, are described in the 
following paragraphs.

When the reactionary forces entered Tacubaya, Mexico, on April 
11, 1859, Dr. Duval} a British subject, was at the head of the medical 
staff of the Hospital of San Diego, of which they took possession. 
At half past 7 in the evening of that day, without allowing Dr. Duval 
to communicate with any of his countrymen, he and six other medical 
men were taken from the hospital and shot. Notwithstanding the 
most strenuous efforts which were made by the Miiamon government 
to justify the proceedings, “so damning was the evidence that the 
British Government could do no otherwise than insist upon some 
pecuniary compensation for the widow and child of their murdered 
citizen.” 358

On April 12, 1861 the Mexican Government offered to assign 
nationalized property of the value of $25,000 for the benefit of 
Duval's family.359 In communicating this offer to the British Govern
ment, Senor Zarco, the Mexican Minister of Foreign Affairs, stated 
that—
notwithstanding their desire to meet his wishes in the present instance, the 
Mexican Government neither are nor can be held responsible, whether they be 
judged by international law, the laws of Mexico itself, or by general principles of 
justice, for the crimes of certain people calling themselves a Government, and 
lately in possession of the capital, much less when such crimes come under the 
category of murders, as in the case of the unfortunate Dr. Duval. Consequently, 
the Undersigned cannot but feel that Mr. Mathew will perceive how impossible 
it would be for the present Government, with the principles they hold, to impose 
upon the country the payment of such indemnities as could not fail to give rise 
to a responsibility quite inadmissible.

Nevertheless, the Constitutional Government, from feelings of humanity and 
justice, would not be indisposed to grant some kind of voluntary indemnity in 
such instances as the present one, and, as regards the family of Dr. Duval, would 
be willing to set aside house property to the amount of 25,000 dollars, the sum 
specified by Mr. Mathew, an arrangement that could be carried out either in 
actual houses or in convent property, the latter having been secularized.360 361

The offer was accepted by the British representative, Mr. Mathew, 
on April 18, 1861, and care was taken not to admit the disclaimer of 
responsibility on the part of the Mexican Government which was 
contained in the note of Minister Zarco.381

358 52 Br. & For. St. Paps. (1861-62) 274.
359 Ibid. 249, 250.
360 Ibid. 249.
361 Ibid. 249, 250.
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On August 19, 1887 Leon McLeod Baldwin, an American mining 
engineer, was murdered in Mexico by Mexican outlaws or bandits in 
the State of Durango. The Government of the United States 
presented a claim to Mexico for indemnity on behalf of Mrs. Janet M. 
Baldwin, the widow of Baldwin, on the ground that nothing had been 
done prior to the murder by the appropriate Mexican authorities to 
correct a condition of known prevalent lawlessness in the vicinity 
where the murder occurred and that subsequent to the murder, 
although the native population, which was wrought up by a new 
outrage, pursued and killed the murderers, the authorities had been 
lax in their efforts to apprehend and punish the murderers.362 It 
further appeared that prior to the murder the owner of the mine of 
which Baldwin was the superintendent at the time of his death had 
personally called upon the Governor of Durango and had requested 
protection.

In 1894 arrangements were made whereby Mexico offered to pay 
$20,000 in installments as an act of “equity” and “not to establish a 
precedent, or to imply the recognition of any obligation toward 
Mrs. Baldwin”.363 The Mexican Government referred to the mode 
of payment adopted in the case of Shadrack White (also paid in install
ments), where the sum of $7,000 had been paid an American deputy 
sheriff who had suffered the loss of the use of one arm as a result of an 
encounter between Texan police and Mexican soldiers who were in 
pursuit of a deserter.364

Frank Pears, an American citizen, was shot by a sentinel on duty 
at San Pedro, Honduras, on the evening of January 31, 1899, while 
Pears was passing along the street from his office to his home. He 
died from the effects of the injury on February 2 following.365 Al
though martial law had been in force at that place, it had ceased two 
days before the killing of Pears, and civil law had been restored. 
Pears was unarmed. The Honduran sentinel challenged him, and 
the United States contended that Pears remained silent.

The United States demanded the arrest and punishment of the 
sentinel and the payment of an indemnity of $10,000 gold to the 
relatives of Pears. The Government of Honduras took the position 
that, although the sentinel “could and ought to have acted with more 
prudence,” and although the death of Pears was occasioned by a 
“misfortune greatly to be lamented”, since the investigation was

862 1888 For. Rel. 1087-1090, 1092, 1144-1176, 1202, 1217-1219, 1248, 1250, 
1254; 1889 For. Rel. 550, 562; 1894 For. Rel. 418-424.

363 Ibid. 419. Mexico explained that the offer was in silver—the legal currency 
of Mexico—which had then depreciated in value. Payment was made, however, 
in gold, upon the insistence of the United States that this should be done. (Ibid. 
419-420.)

864 Ibid. 419.
865 1900 For. Rel. 674-702, 685.
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being carried out “in accordance with prescribed laws” Honduras 
was not liable to pay an indemnity.366

An order for the arrest of the sentinel, Rosalez, was issued promptly, 
and Rosalez was arraigned before a special military court of first 
instance on the charge of manslaughter. The trial began March 7, 
1899. The jury found that Rosalez, “in firing the shot which wound
ed Don Francisco Pears, had no intention of wounding or killing him ” 
and that “in firing the said shot he acted without gross carelessness ”,367 
and they acquitted him.

On April 25, 1899 368 and again on April 9, 1900 369 the Government 
of the United States presented a demand for the payment by Honduras 
of an indemnity of $10,000 gold and for the punishment of the sentinel. 
On July 22, 1900, however, the United States stated that it was not 
disposed to require the punishment of the sentinel.370 Upon the 
assurance of the United States that the heirs of Pears, the “mother 
and seven children”, were insisting upon the payment of an indem
nity, the Government of Honduras offered to pay $5,000 currency in 
settlement of the claim.371 This offer was refused by the United 
States, and subsequently, on November 3, 1900, the Government of 
Honduras offered to pay immediately the indemnity in the amount 
claimed.372 In communicating this information to the United States 
the Honduran Minister of Foreign Affairs stated that:

In accordance with instructions from the President of the Republic, I have the 
honor to state to your excellency that the Government of Honduras, notwith
standing that it persists in its opinion already stated as regards the irresponsi
bility of the state in the violent death of Mr. Pears, the discussion having reached 
an end, and to prevent the affair interrupting the good relations with the Govern
ment of the United States, it has resolved to decree the payment of the indemnity 
claimed.373

Certain seamen of the U.S.S. Helena were alleged to have drowned 
one Ho Choy Yeen, a Chinese national, at Canton, China, on Sep
tember 26, 1904. The Chinese Government asked that an indemnity 
be paid to the family of the deceased. Though not admitting re
sponsibility, the United States paid $1,500 to the widow “as an act 
of friendly good will” toward China.374

On October 19, 1917 the U.S.S. Palos, while convoying the steamer 
Meitan up the Yangtze River, caused the sinking of a Chinese junk

366 Ibid. 679, 680.
367 Ibid. 688.
368 Ibid. 677.
369 Ibid. 689.
370 Ibid. 691.
371 Ibid. 696-697.
372 Ibid. 700-701.
373 Ibid. 701. See also, a further discussion of the Pears case at pp. 65-66, ante.
374 1905 For Rel. 112-117.
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with its cargo, and the drowning of two Chinese citizens—one Chang 
Hsing-Wu and another. The accident was said to have occurred on 
account of the failure of the American vessel to give proper warning 
of its approach. The Chinese Government asked that the owners 
of the junk and of the cargo be reimbursed and that the families of 
the two deceased Chinese nationals be paid a solatium. The Navy 
Department admitted liability for the sinking of the junk. The 
Government of the United States authorized the payment to the 
Government of China of the sum of $2,413.79 “for damages resulting 
from the sinking of a Chinese junk by the United States steamship 
Palos in the Yangtse River”, “as an act of grace and without refer
ence to the question of the legal liability of the United states”.375 
The sum referred to included “indemnity for the relatives of the two 
Chinese citizens who were drowned”.376

Homer Merritt Darke, ship’s cook (3d class), United States Navy, 
who was serving on the U.S.S. Elcano while that vessel was anchored 
in the Yangtze River on September 4, 1920, seized Wang Peng-kwei, 
a Chinese cobbler who had peaceably boarded the vessel, apparently, 
for the purpose of collecting a debt, and without justifiable cause 
threw him overboard into the river.377 The man’s body was never 
recovered. He left surviving him a widow and four minor children. 
Darke was tried for the offense in the United States Court for China; 
he was sentenced to a term of imprisonment for two years and was 
ordered to pay a fine of $500 and costs.378

The Chinese Government, in a communication of September 20, 
1920 and in subsequent communications, requested that a monthly 
allowance for the maintenance of the widow be paid by the Govern
ment of the United States until a son, who at that time was stated to 
be ten years of age, should reach his majority. The Navy Depart
ment recommended that the sum of $1,000 be appropriated by 
Congress as an indemnity for the widow. Congress approved the 
payment of the claim in this amount “as an act of grace, and without 
reference to the question of the legal liability of the United States”.379

Private Petticrew, of the Quartermaster Corps, assigned to the 
United States Army Transport Merritt, while on shore leave at Chin- 
wangtao, China, in September 1920, entered a Chinese wine shop 
and without provocation shot and killed Li Shih Chi, a native Chinese

375 MS. Department of State, file no. 411. 93P18; act approved January 22, 
1923, 42 Stat. 1161-1162; act approved March 4, 1923, ibid. 1487.

376 H. Doc. 204, 67th Cong., 2d sess., March 9, 1922.
377 Ibid.
378 MS. Department of State, file nos. 393.9313C36 and 393.9313 Chang Tsu 

Tsao.
379 Act of January 22, 1923, 42 Stat. 1161-1162.
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who was employed there.380 It was stated that upon entering the 
shop Petticrew, who was under the influence of intoxicants, fired an 
automatic pistol at Li Shih Chi and killed him, while Li Shih Chi 
was in the act of escaping from the place; and that he then turned 
and fired upon the proprietor but that the shot did not take effect. 
Petticrew was tried for the offense by a general court martial at 
Tientsin, China, and was sentenced to be dishonorably discharged 
from the service, to forfeit all pay and allowances, and to be confined 
at hard labor for the period of his natural life.

The Chinese Government requested that some allowance should 
be made by the Government of the United States for the widow 
and four children of Li Shih Chi. The Department of State recom
mended that the sum of $2,000 should be paid in this case as an 
act of grace and without reference to the subject of liability. The 
act of Congress of January 22, 1923 made provision for the appro
priation of $1,000 indemnity for the family of Li Shih Chi, “as an 
act of grace and without reference to the question of the legal lia
bility of the United States”:381

Emilio Cortez Rubio and Manuel Gomez, Mexican nationals, the 
former a nephew of the President of Mexico, were killed on June 7, 
1931, in or near Ardmore, Oklahoma, by two deputy sheriffs of that 
State. The youths were students in the United States and were 
returning to their homes in Mexico by automobile when they were 
stopped by the deputy sheriffs and killed. In their car were firearms 
and ammunition for weapons, and one of the boys held a revolver in 
his hand at the time of his death. The officers of Oklahoma had been 
searching for persons guilty of a recent robbery and, on account of a 
number of recent murders of American policemen, were in a highly 
nervous and excitable condition. They were tried in the State courts 
of Oklahoma but were acquitted.382

By an act approved February 25, 1933, the sum of $15,000 was 
authorized to be appropriated “as an act of grace and without refer
ence to the question of legal liability” to each of the families of Rubio 
and Gomez.383 These cases were not settled in any scientific manner; 
rather, they were in the nature of political settlements.

A claim was presented by the Dominican Republic to the Gov
ernment of the United States for $10,000 on behalf of Nateras de 
Soriano, widow of Juan Soriano, a Dominican national who was 
killed on October 2, 1923 by a Marine Corps plane while the aviator 
in charge was making a practice landing on a savanna at Guerra,

380 MS. Department of State, file no. 411.93L68; H. Doc. 204, 67th Cong., 
2d sess.

881 42 Stat. 1161-1162.
882 MS. Department of State, file no. 411.12 Gomez and Rubio; S. Rept. 1226, 

72d Cong., 2d sess., February 10, 1933.
883 47 Stat. 907.
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Dominican Republic, which the deceased was crossing at the time.384 
The savanna in question was used by the marines as a regular field 
for target practice and for trial landings. A court of inquiry exon
erated the aviator and found that the unfortunate killing was unavoid
able and purely accidental.

It appeared from the record that the deceased was between 
thirty-five and thirty-eight years of age at the time of his death, 
that he had two small meat shops, and that his average profits 
were about $20 gold a week. He left no cash estate. He was sur
vived by a widow and five children, one of whom died before the 
settlement of the claim. The oldest child was a boy of about twelve 
years of age, who was capable of earning approximately 20 cents 
a day when he worked. The youngest child was about one month 
of age at the time of his father’s death.

The claim was settled in 1928 by the payment of $2,000 as an 
act of grace and “without reference to the question of liability 
therefor”.385

Mob violence, 
etc.

Cases arising out of mob violence wherein indemnities are frequently 
paid as a matter of grace without reference to the question of inter
national liability, are now considered separately. Mob violence, as 

it usually arises in international cases, consists of a 
sudden and violent outbreak between two groups of 
persons of different nationalities. Although it is often 

stated that a state is not liable for damages caused by mobs or 
insurgent forces, on the theory that such forces are out of the control 
of the state, there apparently are a number of qualifications to the rule.

Mob violence sometimes occurs where there has been a warning of 
the impending trouble. Where the outbreak of the mob was foreseen 
or might have been foreseen with the exercise of reasonable diligence 
and the state was able to take proper steps to prevent or suppress the 
mob violence but failed to take such action, responsibility attaches to 
the state wherein the violence occurs for the ensuing injury or loss 
to aliens.386 When mob violence occurs with little or no warning, the

384 MS. Department of State, file no. 411.39So6; S. Doc. 102, 68th Cong., 1st 
sess.; S. Doc. 84, 69th Cong., 1st sess.; S. Doc. 13, 70th Cong., 1st sess.

885 Acts approved May 3, 1928 and May 29, 1928, 45 Stat. 488, 911.
386 The position of the Government of the United States with reference to 

liability for rioting which a government is able to prevent but nevertheless fails 
to prevent was clearly stated in its correspondence with the Government of 
Turkey with reference to the liability of that Government for the losses sustained 
by American nationals as a result of Armenian riots at Harpoot and Marash in 
November 1895. (1896 For. Rel. 879; 1897 For. Rel. 592.) In a note of
November 16, 1896 to the Turkish Minister of Foreign Affairs, the American 
Minister stated that:

Your excellency can not fail to recognize the just limitations to the inter
national rule which exempts a Government from liability for damage caused
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state wherein it occurs may have no opportunity to take precautions 
to prevent or suppress it and should in theory not be liable in damages 
if appropriate steps are taken toward the investigation and punish
ment of those guilty. As a rule it is impossible adequately to punish 
those guilty of instigating or participating in a mob because of local 
sentiment, and for this reason, or on the theory that the state failed to 
prevent a general condition of lawlessness, the state wherein the mob 
or riot occurs is usually held liable in damages if an alien sustains 
injury or loss.

On numerous occasions, in the absence of international liability or 
in the absence of an admission of liability when it apparently existed, 
the indemnities for damages arising out of mob violence have been 
paid as acts of grace and without reference to liability.

The peculiar constitutional relationship in the United States of the 
Federal and State Governments has been advanced, in the past, as a 
reason for declining to admit international liability on the part of the 
Federal Government. In presenting claims of American citizens to 
foreign governments, however, the United States does not admit a 
denial of responsibility by such foreign governments for the wrongful 
acts or omissions of their internal governments or subdivisions.

Perhaps the majority of instances of wrongful failure of authorities 
to act to prevent injury to aliens, or of wrongful acts against aliens in 
the United States, culminating in international responsibility, are 
caused by state officials or take place within state territory, rather 
than by Federal officials or within territory exclusively within the 
Federal jurisdiction. If the view indicated above were followed, the
Footnote 386—Continued.

by mobs or insurgent forces. That rule can not apply when the loss is 
caused by the culpable negligence and failure of the government to protect 
after protection has been demanded and promised, especially when a force 
adequate to protection is present and available.

There is no precedent for a rule which would excuse a government from the 
payment of indemnity for losses sustained by citizens or subjects of a friendly 
power whose property has been wantonly destroyed by a mob if it could 
have been protected by disciplined troops available and present and whose 
protection was solicited at the time.

But surely when the danger has been apprehended in advance—when 
ample military protection has been repeatedly promised, as it was by your 
predecessors after timely application both by me and the Americans at Har
poot and Marash, a rule which would excuse a government then from liability 
on the ground that insurgents inflicted the injury, when an ample military 
force was present and could have prevented it, is without precedent. If such 
a precedent can be found, my Government can not recognize it, for it would 
certainly be repugnant to every principle of justice. Under such a rule 
life and property in an alien land would be always at the mercy of the vicious 
and the covetous, and commerce, deprived of protection, would be impossible.

[1896 For. Rel. 895, 896-897.]
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Government of the United States would not only not be responsible 
for injuries resulting from mob violence but would not be responsi
ble for other types of delinquency by State officials resulting in injury 
to aliens within the United States.

In recent years, however, a sounder view has been adopted on the 
subject of the responsibility of the United States in cases of mob 
violence. In a letter dated June 17, 1925, addressed to the Secretary 
of State, Mr. Henry W. Anderson, Agent for the United States before 
the General Claims Commission, United States and Mexico, established 
under the convention of September 8, 1923, requested instructions as 
to—
whether this Agency shall make the defense that the national government is 
not responsible in international law for the acts or omissions of the state govern
ments or their officials in matters coming under the jurisdiction of the several 
states under our constitutional system.

Under date of July 25, 1925 the Secretary of State replied that:
It must be remembered that foreign Governments cannot make representations 

to the States and demand reparation from them. Foreign Governments can only 
deal with the Government of the United States, and as under treaties and the law 
of nations this Government owes a duty properly to protect foreigners within its 
territorial jurisdiction, the question arises whether, when the lack of protection is 
due to an act or omission of a State authority, this fact may properly be pleaded 
as a defense by the Federal Government. . . .
... It is also true that, in our dealings with foreign Governments having a 

federal system similar to our own, we have invariably insisted on the liability of 
the Federal Government, although the failure to protect American citizens or 
properly to prosecute for offenses against them was chargeable to the officials of 
one of the constituent states or provinces.

... It is true that in many of these cases the United States, while making 
payment, denied legal liability, but it is also true that it has made claims against 
other Governments of a similar nature and has insisted upon the legal liability of 
such Governments. In view of the fact that, if the United States Government 
should make this defense it would leave the claimants without recourse in meri
torious cases, . . . the Department is of the opinion that you should not specially 
plead immunity from liability on the ground that the acts or omissions were those 
of State officials.387
The instruction concluded, however, by allowing the American Agent 
to make the defense just referred to, if Mexico should successfully 
make such defense in similar cases before the Commission.

On September 10, 1897 a mining riot took place at Lattimer, 
Pennsylvania. Ten Austro-Hungarian subjects were killed in the

387 MS. Department of State, file no. 411.12/463.
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course of its suppression and others were seriously injured. Inas- 
# much as the sheriff and his deputies were acquitted

vaSa!1l897ennSyl" by the courts—it having been shown that the acts 
complained of were committed by them in the lawful 

discharge of their duties—compensation was refused by the United 
States.388

With reference to the non-liability of the United States, Secretary 
of State Hay stated, in a note to Baron Riedl von Riedenau, Austro- 
Hungarian Charge d’Affaires ad interim, dated January 4, 1899, that:

The legal principles by which the validity of this claim is to be determined may 
be stated in a few propositions.

No Government insures the absolute security of all foreigners who may happen 
to be within its territory. Aliens, as well as nationals, are bound to respect the 
laws, the institutions, and the constituted authorities of the State in whose 
territory they reside. They are treated the same as nationals and, like the latter, 
they are, in case of infraction of the penal law, prosecuted and punished. In 
particular, if they take part in an insurrection or in a civil war, the treatment 
to which they expose themselves in such lawless actions affords no legitimate 
ground for diplomatic intervention.

The responsibility of Governments towards foreigners is not more extensive 
than that of the foreign sovereign toward his own subjects. The duties of hospi
tality do not prevent the entire exercise of the right which belongs to sovereignty 
to employ the legal means to provide for the preservation of the State, nor are 
foreigners entitled to a privileged position, nor are they exempt from the conse
quences of criminal conduct, threatened or committed, nor are they to be in
demnified for damages resulting from such conduct and from the imperious 
necessity of watching over the public safety and welfare.

This Government recognizes the international obligation to do justice, but 
it^can not admit that in this case legal injustice has been done. Even if it were 
to be conceded that the sheriff and his deputies were acting wrongfully and un
lawfully, still the remedy by way of diplomatic intervention can not be invoked 
until all remedies have been exhausted before the ordinary judicial tribunals. 
In this case abundant remedies are afforded for redress, if any actionable wrong 
has been committed; but the disposition of this claim may safely be rested on 
higher grounds—on the ground that aliens are subject to the same rules of law 
and order, of peace and justice which bind the citizens of the United States. 
Whoever sojourns in a foreign land having a settled and pure administration of 
justice impliedly submits to the local jurisdiction and to the requirements of the 
municipal law. This Government can not tolerate a state of anarchy, either 
threatened or inaugurated, in communities composed either of its own citizens 
or of aliens who may engage in industrial or other pursuits within its territory. 
If they obey the precepts of the law, it will protect them; if they defy the law 
and the constituted authorities, then, in common with all others who participate 
with them in such acts of lawlessness and violence, they must be deemed to 
accept the consequences of the conflict which they invite.

There has in this case been no denial of justice, which should be shown as a 
prerequisite to diplomatic intervention. There has been no denial of justice, 
because a careful investigation of the rulings of the court at the trial and the 
instructions to the jury shows that they are characterized by ability, learning, 
integrity, and impartiality. And if there was any degree of feeling in the com- *

*88 1898 For. Rel. 46-156; 1899 For. Rel. 31-40.
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munity where the strike occurred it was rather creditable than otherwise. It 
can not be justly characterized as prejudice in the judicial sense of that term, 
but was rather that sentiment which is ordinarily and inevitably felt against 
criminal transgressions by all well-ordered and self-governed communities who 
make and enforce their own laws through agencies appointed by law and which 
depends for its enforcement upon the active and healthy public sentiment which 
lies at the foundation of all law and order. It is not shown that the trial of the 
sheriff and his deputies was not a fair one, nor is it shown that a legal wrong was 
done by the sheriff and his deputies, because there was abundant evidence given 
at the trial, and justifying the verdict rendered, that the Austro-Hungarian 
subjects who were slain and wounded were aggressors and violators of the law 
in refusing to obey the command of the sheriff to disperse. The command was 
seasonably and lawfully given, and even though they may have felt that the 
command was an unnecessary one, yet the proper respect due to the sheriff as 
the conservator of the peace of the county and the desire to avoid disorders and 
the possible effusion of blood which might occur by reason thereof made it their 
duty as law-abiding citizens to obey the command.

The principles of international law which support the foregoing conclusions 
on the facts shown are enunciated by Rivier, Fiore, and others, and ac
cord with the uniform practice and precedents of this Government, not only 
in controversies in which claims for indemnity have been made by citizens or 
subjects of foreign States against this Government, but also where such claims 
have been made by its own citizens, invoking its diplomatic intervention in their 
behalf against foreign States. These principles were enunciated by Mr. Fish, 
Secretary of State, in 1873, and again in 1875; by Mr. Buchanan, Secretary of 
State, in 1848; by Mr. Webster, Secretary of State, in 1851; as well as by Secre
taries of State, Mr. Bayard and Mr. Marcy, and as shown in 2 Wharton’s Digest, 
section 230.

In conclusion, the Lattimer strikers were disturbers of the public peace and 
violators of the law. They were rapidly drifting into a state of petty war. It 
was the duty of the sheriff to take measures to prevent, as well as to repress, 
civil tumults and disorders. On previous occasions, he had commanded them 
to disperse and they obeyed. They were perfectly familiar with his official 
position and the nature of the authority he exercised. If they had obeyed his 
lawful command no blood would have been shed; and in their lawless and ag
gressive conduct, challenging the embodied force of the State, they placed 
themselves beyond the protecting pale of the law. To reward the wounded 
living and the heirs of those slain under such circumstances, would be offering 
a premium to lawlessness and inviting renewed outbreaks and riots.

This Government is therefore unable to admit the justice of the claim.389

With reference to the non-responsibility of the United States 
President McKinley, in his Message to Congress of December 5, 
1899, stated that:
... In view of the verdict of acquittal rendered by the court before which the 

sheriff and his deputies were tried for murder, and following the established 
doctrine that the Government may not be held accountable for injuries suffered 
by individuals at the hands of the public authorities while acting in the line of 
duty in suppressing disturbance of the public peace, this Government, after due

389 1898 For. Rel. 152, 155.



756 CHAPTER IV

consideration of the claim advanced by the Austro-Hungarian Government, 
was constrained to decline liability to indemnify the sufferers.390

On April 15, 1856 a. riot occurred in Panamd, in which a number 
of American citizens en route to California were killed.391 The imme-

390 A Compilation of the Messages and Papers of the Presidents (1897), vol. XIV, 
pp. 6356, 6363.

Henri Fromageot, President of the American and British Claims Commission, 
held in 1920 that Great Britain was not liable for the death of the American 
missionaries who were killed during an uprising of natives in Sierra Leone, Africa, 
in 1898. The trouble arose in that case on account of the levy of a tax. Thefre 
had been nothing to suggest that more trouble than was usual would be ex
perienced in collecting the tax. Diligence was exercised in suppressing the riot, 
and although some mistakes were made in executing the policy adopted for the 
suppression of the riot the policy was in the main a proper one. M. Fromageot 
held that “It is a well-established principle of international law that no govern
ment can be held responsible for the act of rebellious bodies of men committed 
in violation of its authority, where it is itself guilty of no breach of good faith, 
or of no negligence in suppressing insurrection ” and that “A government can 
not be held liable as the insurer of lives and property under the circumstances 
presented in this case.” (Home Frontier and Foreign Missionary Society of the 
United Brethern in Christ (United States v. Great Britain), Nielsen’s Report 
(1926) 421, 425-426.)

391 In numerous instances of riots and mob violence there has been considerable 
damage to the property of aliens.

On August 21, 1851 a mob in New Orleans demolished the building in which the 
office of the Spanish Consul was located. At the same time attacks were made 
upon coffeehouses and cigar shops kept by Spanish subjects. American citizens 
also suffered losses which, in the aggregate, were large. The cause of the mob was 
apparently the news of the execution of fifty young Americans in Havana and 
the banishment to Spanish mines of nearly two hundred citizens of the United 
States. These victims were all members of the Lopez filibustering expedition.

On the morning of the 21st of August placards were posted in New Orleans 
threatening an attack upon the office of a Spanish newspaper during the ensuing 
night. The attack occurred at 3 or 4 o’clock of the afternoon of the same day. 
No policemen were present. The office of the Spanish Consul was attacked 
between 5 and 6 o’clock of the same day. Two or three policemen discovered 
the mob in the office of the Consulate destroying furniture, and they persuaded 
the mob to withdraw. No arrests were made, and no guard was placed over the 
Consulate. Within an hour the mob returned and destroyed the remaining 
furniture, etc. None of the persons involved in the attack on the Consulate were 
identified or arrested. During the night other outbreaks occurred, and numerous 
arrests were made.

Mr. Webster, Secretary of State, asserted that the authorities did all that was 
possible to preserve the peace and arrest the rioters; that the mob acted “in the 
heat of blood, and not in pursuance of any predetermined plan or purpose of 
injury or insult”; that the mob was composed of “irresponsible persons, the 
names of none of whom are known to this Government; nor, so far as the Govern
ment is informed, to its officers or agents in New Orleans”. (Secretary Webster 
to Minister Calderon de la Barca, November 13, 1851, ms. Department of State, 
6 Notes to Spain, 259.)

In consequence of the depredations of the mob upon the property of the Spanish 
Consul, Senor Lahorde, and other Spanish subjects, the Minister of Spain
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diate circumstance out of which the riot arose appears to have been 
a quarrel between a native negro who kept a provision stand near
Footnote 391—Continued.
demanded of the United States indemnification for all the losses, both official 
and personal.

Mr. Webster admitted that the Spanish Consul was entitled to indemnity and 
assured the Spanish Minister that if the injured Consul, Mr. Laborde—

shall return to his post, or any other Consul for New Orleans shall be 
appointed by Her Catholic Majesty’s Government, the officers of this 
Government, resident in that city, will be instructed to receive and treat him 
with courtesy; and with a National salute to the Flag of his ship, if he shall 
arrive in a Spanish vessel, as a demonstration of respect, such as may signify 
to him, and to his Government, the sense entertained by the Government 
of the United States of the gross injustice done to his predecessor by a lawless 
mob, as well as the indignity and insult offered by it to a Foreign State, 
with which the United States are, and wish ever to remain, on terms of the 
most respectful and pacific intercourse. [Ibid.]

But when pressed by the Spanish Minister to pay indemnities to the Spanish 
subjects injured by the mob, in common with American citizens, Mr. Webster 
declined to accede to the demand and stated that the United States Government— 

supposes that the right of the Spanish Consul, a public officer residing here 
under the protection of the United States’ Government, are quite different 
from those of the Spanish subjects, who have come into the country to 
mingle with our own citizens and here to pursue their private business and 
objects. The former may claim special indemnity, the latter are entitled 
to such protection as is afforded to our own citizens. While, therefore, 
the losses of individuals, private Spanish subjects, are greatly to be regretted, 
yet it is understood that many American citizens suffered equal losses from 
the same cause. And these private individuals, subjects of Her Catholic 
Majesty, coming voluntarily to reside in the United States, have certainly no 
cause of complaint if they are protected by the same laws, and the same 
administration of law, as native-born citizens of this country.

They have, in fact, some advantages over citizens of the State in which 
they happen to be, inasmuch as they are enabled, until they become citizens 
themselves, to prosecute for any injuries done to their persons or property in 
the Courts of the United States or the State Courts, at their election.

[Ibid.]
Later, however, in recognition of the magnanimous conduct of the Queen of 

Spain in granting pardons to Americans who had unjustifiably invaded the island 
of Cuba, the United States indemnified the Spanish Consul and other Spanish 
subjects for the losses sustained in the New Orleans riot of 1851. By an act of 
Congress dated August 31, 1852 the sum of $25,000 was appropriated on account 
of the losses suffered by these Spanish subjects. (10 Stat. 89.)

When a riot occurred on May 3,1874 within the French Concession at Shanghai, 
the American Minister reported to the Department of State that the losses sus
tained by American citizens amounted to 13,377.75 taels. (MS. Department of 
State, 2 Instructions, China, 580, 588, nos. 256, 266; ibid. 48 Despatches, China, 
no. 45, September 10, 1878; ibid. 49 Despatches, China, no. 52, October 7, 1878.) 
These claims, twelve in number, were for the loss of personal property, with the 
exception of the claim of Alfred A. Fisher, Consul General of the United States 
at Shanghai, whose claim was for 10,000 taels for minor personal injuries received 
when he purposely went near the scene of the riot. It was thought by the Ameri
can representatives in China that Fisher’s claim should be reduced to 1,000 taels 
and that all the other claims should be reduced 25 percent in amount. The
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the railway station, and a drunken passenger who had refused to 
pay ten cents for a shoe of watermelon. A companion 

Aprilpassenger Paid for the melon, but during the 
* transaction a shot was fired. The disturbance in

creased, and the negro and his companion sought aid from a negro
Footnote 391—Continued.
total amount of the American claims presented to the Chinese Government, 
exclusive of the claim of Mr. Fisher, was 3,380.25 taels. {Ibid. 50 Despatches, 
China, no. 447, July 3, 1879, enclosures.) On April 7, 1879 the Chinese Gov
ernment offered to pay the sum of 3,300 taels. {Ibid.) These claims, with the 
exception of the claim of Mr. Fisher, were paid on August 7, 1879, in the amount 
offered. {Ibid. 3 Instructions, China, 41, no. 314; ibid. 50 Despatches, China, 
no. 475, September 10, 1879, enclosure; ibid. 53 Despatches, China, no. 635, 
March 20, 1880, enclosure 1, showing the division of the amount received.)

The sum claimed by France for losses sustained during the riot of May 3, 1874 
at Shanghai was approximately $90,000 (66,000 taels), and the amount received 
was “about $40,000” (30,000 taels). {Ibid. 48 Despatches, China, no. 45, Sep
tember 10, 1878.)

The Government of the United States presented claims in the amount of 
$105,305.02 for damage to personal property of American fishermen who were 
driven by a mob of natives from the fishing grounds of Fortune Bay, Newfound
land, on January 6, 1878. These claims, together with two other similar claims, 
were settled by the payment of £15,000 by Great Britain on June 2, 1881. (1880 
For. Rel. 530, 538, 539; 1881 For. Rel. 504, 514, 586, 590, 591.)

The sum of 23,000 taels was paid by the Chinese Government to the United 
States on account of property losses amounting to 28,000 taels claimed to have 
been sustained by the American Methodist Episcopal Mission at Chungking on 
July 1, 1886, through the acts of a Chinese mob. (1887 For. Rel. 159-167, 176, 
179, 180, 189, 207.)

The Chinese Government settled the American claims that arose on account 
of the riots at Chin Kiang, February 5 and 6, 1889, by offering apologies and 
salutes, and by the payment of 156,000 taels. (MS. Department of State, 4 
Instructions, China, 454, no. 437, July 12, 1889.) In reporting the settlement 
of the claims for indemnity to the Department of State, Minister Denby stated 
in a despatch dated May 29, 1889, that:

In all cases like the one at Chinkiang, the loss falls on the local author
ities, who pay damages out of their provincial funds, and the Imperial Gov
ernment cares nothing about the matter. [Ibid. 85 Despatches, China, no. 
899, May 29, 1889.]

When buildings at Anatolia College, Marsovan, Turkey, which were owned 
by Americans, were destroyed by a mob on February 2, 1893, indemnity in the 
amount of 500 Turkish pounds was paid by Turkey on April 26, 1893, for the 
destruction of the buildings, and permission was given the Americans to rebuild 
the school. (1893 For. Rel. 593, 604, 618, 625, 626, 627, 628, 631.)

The claims of the American Methodist Episcopal Mission against China on 
account of the Szechuan riots, which occurred on May 28, 1895, were settled by 
three Commissioners—Messrs. Read, Barber, and Cheshire—who were ordered 
to Szechuan, together with the provincial judge of the province who was detailed 
by the Tsung-li Yamen to cooperate in the work, and the taotai Lai Ho-nien, 
who was ordered to enter the Bureau of Foreign Affairs as director. (1896 For. 
Rel. 48-54.) Claims were made for damage to property and also for personal 
injury to missionaries who had “suffered from fright”. The specification of 
claims presented by the American Methodist Episcopal Mission included claims
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settlement near the station. The negroes, with further assistance, 
attacked the passengers and populace at two hotels and at the rail-
Footnote 391—Continued.
for compensation for damage to dwelling house, chapel, schoolhouse, and dis
pensary; for medicines and household utensils; for religious tracts; for traveling 
expenses and telegraph charges incurred by missionaries (1,000 taels); for salaries of 
missionaries and for losses sustained by missionaries and others, totaling 30,325 taels. 
{Ibid. 55.) It was agreed that payment should be made to the Methodist Episcopal 
Mission of 30,325 taels of the weight known as “nine-seven”. {Ibid. 49, 50.)

The Methodist Episcopal Mission, through a Dr. McCartney, attempted to 
lease a house for use as a hospital within the city of Chiang Pei Ting. The local 
authorities having questioned the validity of the lease, and anti-foreign or 
anti-missionary sentiment existing, a mob collected on March 15, 1898. The 
mob killed a native Chinese hospital student and demolished the hospital. 
Demands for indemnity were immediately made upon the Chinese local authori
ties. (1898 For. Rel. 193-198.) In addition to promising severe punishment of 
the guilty, the beheading of the chief criminal by a fixed date, the demotion of 
responsible officials, the issuance of a proclamation stating the reasons for the 
punishment of the criminals, and the attendance by local Chinese officials at the 
opening of the hospital, the Chinese agreed to the payment of (1) 400 taels to be 
paid by the subprefecture to defray expenses of putting the building to be used 
as a hospital in repair, (2) 5,000 taels “to be paid as indemnity”, and (3) 1,000 
taels “gratuity money” to be paid by the people of the subprefecture “to cheer
fully aid the hospital” on the day of its opening. {Ibid. 198.)

In connection with the Shanghai Mixed Court riots, which occurred on Decem
ber 18, 1905, the British Government demanded the payment of $80,000 Mexican, 
on the ground that the Chinese authorities should have prevented the holding of 
mass meetings—which incited the people to acts of violence—in localities outside 
of the foreign settlements and that they should also have prevented the rowdy 
elements from going into the settlements. The Chinese Government paid the 
British Government $50,000 Mexican and paid the German Government $30,000 
Mexican on account of these riots.

The riot occurred in the International Settlement, which was entirely under the 
control and supervision of foreigners, the Chinese police and soldiers not being 
allowed to enter or to have any authority without the permission of the Municipal 
Council.

The position of the American Government was that if indemnity should be 
paid to other governments by the Chinese the United States would present a 
claim for indemnity. The claims as originally presented by the individual 
claimants to the United States for presentment to China amounted to $4,857.23 
gold; but the United States, after careful examination of the claims, eliminated 
two claims of non-nationals and decided that $889.73 gold, only, would be 
demanded of the Chinese Government on account of the seven remaining claim
ants. This sum was paid in full by the local Chinese officials to the American 
Consul General at Shanghai on or about June 17, 1908. (1908 For. Rel. 146-151; 
ms. Department of State, numerical file no. 10388.)

On the night of February 19, 1909 a policeman was shot and killed at South 
Omaha, Nebraska, by a Greek national whom the officer had arrested. Prior to 
that time a feeling of hostility had existed among the people of South Omaha 
against Greek subjects there resident. As represented by the residents of that city, 
the feeling was caused by the unsanitary surroundings in which the Greeks lived, 
by their lawless gathering in certain quarters of the city, and by the fact that Greek 
laborers were brought into South Omaha to be employed in packing houses where 
they worked for less wages than were ordinarily paid to the residents of the city.
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road station. Although police were called, they joined in the attack 
on the station, where a dreadful massacre occurred. Twenty people
Footnote 391—Continued.

Bitter feeling was aroused as a result of the killing of the officer; and on 
February 21, 1909 the citizens of the city held a mass meeting at which the situa
tion with respect to the Greek laborers was discussed. Shortly after this meeting 
closed an attack was begun on the Greeks which lasted until late in the evening. 
Greek stores were broken into, property was destroyed, and some personal 
injuries were inflicted. The attack apparently had the effect of driving the Greeks 
from the city. Subjects of Austro-Hungary and of Turkey, also, suffered losses.

A number of the rioters were arrested, but no one was convicted of an offense, 
as it was impossible to obtain the necessary evidence to bring about convictions.

Claims aggregating $153,533 were presented to the United States by the Greek 
Government. Mr. Thoedore P. Ion, legal adviser of the Greek Legation in 
Washington, made an investigation and report in which he based the alleged 
responsibility of the United States on the fact that the circumstances leading up 
to the riots gave the local authorities a warning which should have prompted them 
to take steps to prevent the occurrences which followed the mass meeting and 
that the police did not seriously seek to put an end to the riots and to protect the 
Greeks. An official of the Department of Justice also made a thorough investiga
tion of the circumstances surrounding the riots, and his conclusions differed from 
those of Mr. Ion. The evidence he discovered strongly tended to rebut Mr. Ion’s 
conclusions to the effect that prior to the beginning of the riots the police had been 
warned against possible violence to the Greeks and that while the rioting was 
taking place the authorities did not take all proper and possible steps to suppress it.

The Department of State took the position that it could not admit legal liability 
to pay an indemnity in satisfaction of these claims. However, it greatly regretted 
that aliens residing in the city of South Omaha should have suffered from the 
lawless acts under consideration, and it recommended that an appropriation 
should be made by Congress providing for the payment of suitable indemnities 
in favor of the persons whose losses had been proven. (Ibid, file no. 311.631So8.)

By an act of Congress approved August 30,, 1918 the sum of $40,000 was appro
priated “as a matter of grace and without reference to the question of liability 
therefor, to the Government of Greece, as full indemnity”. (40 Stat. 917; S. 
Rept. 103, 64th Cong., 1st sess., February 3, 1916.)

On April 13 and 14, 1910 rioting occurred at Chang-sha, Hunan, China, whereby 
Americans suffered considerable loss of property. Chinese officials stated that 
the uprising was purely local, being neither anti-foreign nor anti-dynastic, and 
that the immediate cause of the riots was the high prices of the principal commodi
ties. The Government of the United States demanded that the local officials 
who were responsible for the riot should be punished and asked that reparation 
be made for the damage to property. On May 27 and May 31, 1910 Imperial 
edicts were issued, announcing the punishment to be inflicted on the Hunan 
officials and gentry. The governor and the provincial treasurer, who had vacated 
their posts, were stripped of their rank, and the provincial judge and the Chang
sha prefect and others were demoted.

The claims were settled on January 28, 1911 by two Chinese officials appointed 
by the viceroy of the Liang Hu Province and the American Consul General at 
Hankow, R. B. Mosher. The total amount claimed was allowed the claimants, 
i.e. $74,392.53 or 53,934.58 Hankow taels, at $0,725. An error of 786.04 taels 
was discovered in the computation, and that amount was immediately returned 
to the Chinese Government. (1910 For. Rel. 342-352; 1911 For. Rel. 79-81; 
ms. Department of State, file no. 493.11a.)



(two of whom were natives) were killed, and twenty-nine (two of 
whom were also natives) were wounded.392

The Government of New Granada acknowledged liability for the 
damages caused by the riot, under the terms of the convention of 
September 10, 1857 for the settlement of claims.393 The liability was 
stated therein to arise out of “its privilege and obligation to preserve 
peace and good order along the transit route”—which obligation 
had been undertaken by article 35 of the treaty of December 12, 
1846 between the United States and New Granada.394

Under the terms of the 1857 convention a Commission was organ
ized which met in Washington on June 10, 1861. Elias W. Leaven
worth was appointed Commissioner for the United States, and Jos6 
Marcelino Hurtado was appointed Commissioner for New Granada. 
The Commissioners concurred in the selection of Nathaniel G. Upham 
of New Hampshire, as Umpire. This Commission and the Commis
sion as reorganized awarded indemnities in the total amount of $78,000 
in sixteen death cases arising out of the Panama riot, in which $165,500 
had been claimed.

The Agent of New Granada urged before the Commission that 
damages were inadmissible in these cases, since the outbreak was 
sudden and was caused by the violent and unjustifiable conduct of 
American citizens at Panamd; that the Government of New Granada 
had exercised all available power to restore order; and that New 
Granada had failed in no respect to discharge the duties incumbent 
upon it under the law of nations. The Umpire decided that the 
liability of New Granada was clearly and fully admitted by article 1 
of the convention under which the Commission was established, 
despite the explanation of New Granada that her obligation under 
the 1846 treaty was “the same by which all nations are held to pre
serve peace and order within their territories, in conformity with 
general principles of the law of nations, and of the public treaties 
which they have concluded”.

A study of the memorials and awards in these cases indicates 
that the arbitrary sum of $5,000 was allowed in each claim395 for wrong-

392 Captain Allen McLane’s account contained in Amos B. Corwin’s Report, 
ibid. 5 Consular Letters, Panama, no. 6, July 18, 1856.

393 I Malloy, art. I, p. 319.
394 Ibid. 302, 312.
395 The memorials, evidence, briefs, etc., and the Docket Book of the Commis

sion disclose the following data in these cases:
The amount of $20,000 was claimed by Sarah Ann Beatty, administratrix, for 

the death of her husband, George Beatty. Beatty was one of those killed at the 
railroad station. The Umpire awarded $5,000 on March 9, 1862 on this claim. 
(Docket Book 130-131.)

The amount of $5,000, in addition to a sum for losses of personal property, was 
claimed by Michael Remmert administrator of the Estate of Bernard Denner, for the 
death of Bernard Denner, and this amount was allowed. (Ibid. 140-141.)

fFootnote continued on p. 762.]
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ful death, apart from the awards in claims for losses of property, with 
the exception of the claims filed by Mary Ann Tilley for the death of
Footnote 395—Continued.

The sum of $5,000 was also claimed by Michael Remmer, administrator of the 
Estate of Victor Denner, for the death of Victor Denner, and the Umpire allowed 
$5,000 on this claim, March 9, 1862. Additional amounts were claimed and 
allowed for losses of personal property. {Ibid. 140-141.)

Joseph A. Linscott, administrator, claimed $10,000 for the death of William L. 
Dickey, who left surviving him a wife, two brothers, and a father. The Com
mission awarded $5,000 on this claim on March 4, 1862. {Ibid. 126-127.)

Jacob G. Frey, administrator, claimed $10,000 for the death of Jacob Frey, who 
left surviving him a wife and ten children, of ages ranging from four years to 
twenty-three years. The Commission allowed $5,000. {Ibid. 122-123.)

John Barnd, administrator, claimed $10,000 for the death of Peter Franks, an 
American citizen, who left a wife and three children surviving him. The sum of 
$5,000 was awarded in this case because of the death of Franks. {Ibid. 124r-125.)

John Lewis, administrator of the Estate of Moses Lewis, asked $17,840 in a claim 
arising out of the death of Moses Lewis. This amount included a claim for loss of 
prospective profits of $7,500, calculated at the rate of $1,500 a year for a period 
of five years, and $340 for the loss of personal property. The decedent was 
twenty-one years of age at the time of his death. The claimant, who was the 
father of the decedent, had furnished his son with the necessary money and cloth
ing incidental to the trip that the son was making and had hoped to secure 50 per
cent of any profits made by the son in his ventures. The sum of $5,000 was 
awarded for the death, together with the sum of $406.15 (principal and interest) 
for the loss of personal property. {Ibid. 138-139.)
/ames Marks, administrator of the Estate of Robert Marks, claimed an indemnity 

of $10,000 on account of the death of Robert Marks. The deceased was about 
thirty-five years of age and was employed as a watchman by a railroad company 
at the time of his death. A bullet entered his body at the pit of the abdomen, 
broke his back, and passed out near his spine. The Commission awarded the 
sum of $5,000 in this case. {Ibid. 102-103.)

Mrs. Bridget Williams, administratrix, claimed $10,000 for the death of her 
brother, Patrick T. O’Neil, who was a veterinary surgeon forty-five years of age. 
O’Neil was in one of the rooms of the railroad station when the mob entered. 
He was stabbed and cut, and although he was so seriously injured that he was 
unable to move he was shot by one of the rioters. He suffered great pain from 
about thirty wounds and died four or five days later. The claimant also alleged 
that the deceased must have had about $5,000 or $6,000 on his person at the time 
of the riot and that, presumably, he had been robbed. The Umpire, on March 9, 
1862, awarded the usual sum of $5,000 in this case. {Ibid. 102-103.)

One of the most celebrated of these riot cases is the claim for the death of Na
thaniel T. Prebble. The claim was presented by B. B. Barney, administrator, in 
the amount of $10,262, of which $10,000 was for the death of Prebble, $62 was for 
loss of clothing, and $200 was for traveling expenses. The deceased was twenty- 
two years of age at the time of his death and left surviving him four brothers, his 
heirs at law. Prebble was the son of a Methodist minister and was en route to 
California to seek employment. It was alleged that Prebble was mortally wounded 
in the right shoulder and spine by bullets fired by police into the railroad station 
where he had taken refuge in order to escape from the rioters. Prebble died three 
days later from these wounds. The sum of $5,000 was allowed for his death and 
$262 for the loss of personal property. {Ibid. 106-107.)

J ames 0. Stokes, administrator, claimed an indemnity in the amount of $10,000 
for the death of Joseph Stokes, who was shot through the breast and died as a
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her sons, John and George C. Fields, who were twenty-nine and 
twenty-five years of age, respectively. The allowance of $4,000 for 
the death of each of the two sons may be explained by the fact that 
only $4,000 was claimed in each case.396

A number of agents and employees of an American mining com
pany, incorporated in California, working mines in the district of 
Candelero, Mexico, lived in a house that belonged to the company, 
Among the Americans living in the house were Alexander H. Dixson, 
the superintendent of the mine, and John Hoffman, George Buxton, 
James Collins, and Cyrus M. Donaghho, employees of the mining 
Candelero Mex- company. Antonio Gutierrez, a Mexican, employed 
ico, July 16, as a carpenter by the company, was extremely jealous 
1864 of his wife, Marina Orosco, whom he treated with
great cruelty. On July 16, 1864 Marina fled to the house, described 
above, to seek the protection of Mrs. John Hoffman, who was also a
Footnote 395—Continued.
result of the wound. He was the son of an Episcopalian minister and had arrived 
in Panamd from San Francisco, as a passenger on the S. S. Cories, a few days before 
the riot. It was urged in defense of the claim that he was a member of the Walker 
filibustering party and that consequently his life had a negative value. However, 
it was pointed out that the decedent, who was armed with two pistols, had pro
tected women and children during the riot. On March 9, 1862, the Umpire 
awarded $5,000 on this claim. (Ibid. 104-105.)

Timothy Sweet, administrator, claimed $10,000 for the death of Alanson Sweet, 
a farmer, forty-eight years of age, and $400 for the loss of the deceased’s personal 
property. At the time of his death Sweet was en route from New York to Cali
fornia via Panama. He sustained numerous bullet wounds, including a large 
wound by a musket ball which shattered his hip. He died two days after the riot. 
The Umpire awarded $5,000 on account of the death claim and $300 on account 
of the personal-property claim. (Ibid. 104-105.)

Deborah B. Wasgattf administratrix of the Estate of Aaron Wasgattj deceased, 
claimed $10,000 for the death of Aaron Wasgatt and $580 for losses of personal 
property belonging to him. The Umpire, on March 9, 1862, awarded $5,000 on 
the death claim and $500 on the personal-property claim. (Ibid. 38-39.) The 
deceased, who was sixty years of age, had been a blacksmith and was on his way 
to California to follow his trade at a mine. He left a widow and two children 
surviving him.

Henry W. Field, administrator, presented a claim for $20,000 for the death of 
Hartley Gove, an American citizen, who, prior to his death, was alleged to have 
been actively engaged in Australian commerce. Gove received a severe blow in 
the region of the groin which caused his death. A second Commission, composed 
of Sir Frederick W. A. Bruce, Umpire, Thomas Biddle, American Commissioner, 
and General Eustorjio Salgar, Colombian Commissioner, was established by the 
United States and Colombia pursuant to the convention of February 10, 1864, 
to settle the claims which the first Commission had not disposed of. It awarded 
$5,000 in this claim. (I Malloy 321; Docket Book 40-41, second numbering. 
In connection with the payment of these claims, see 1875 for. Rel. 429.)

396 MS. Department of State, Mixed Commission of the United States and 
New Granada, Docket Book 36-37.

The sum of $560 was also allowed for the loss of personal property in each of 
these cases.
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Mexican. Gutierrez was jealous of Dixson and he appealed to an 
inferior judge, Don Jose Maria Salazar, requesting him to order that 
his wife be delivered up to him. At 8 o’clock in the evening Salazar 
sent a written order to Marina Orosco and John Hoffman, ordering 
them to present themselves to him immediately. The judge’s home 
was two miles distant from the mining house. Hoffman answered in 
writing and pointed out the dangers incident to the journey at that 
time of night.

Salazar immediately collected a number of men, which he called 
his posse comitatus, and went to the mining house. After an inter
view with Dixson, Hoffman, and Marina, Salazar who had preceded 
the posse ordered it to take Marina by force. In the conflict that 
ensued Dixson and Buxton were wounded, and Donaghho was killed.

A claim for Donaghho’s death in the amount of $100,000 was 
presented by the heirs of Donaghho to the Commission established 
by the United States and Mexico under the convention of July 4, 
1868.397 The heirs included Caroline M. Donaghho, the widow, and 
Ann and Robert Donaghho, the two children of the deceased. At the 
time of his death Donaghho was thirty-six years of age and in excel
lent health. He was a mechanic by trade and had earned “large 
wages”.

Umpire Thornton, in awarding $12,000 Mexican gold without 
explanation of his calculations, stated that, “The attack made upon 
the House was not the orderly proceeding of Authorities, but the 
riotous behaviour of a mob, and after a careful examination of the 
voluminous but extremely contradictory evidence upon the affair, 
the Umpire is of opinion that the disastrous consequences of that 
night were entirely due to the improper conduct of the Authorities 
on the occasion.” 398

When eleven French sailors were murdered, on March 8, 1868, at 
Sakai, Japan, on account of the strong anti-foreign sentiment, the 
Government of France demanded that the sum of $150,000 should 

# be paid—the interest on this sum to be used for the
March^^1868 support of the families of the murdered men—and

that, in addition, the guilty parties should be exe
cuted, appropriate apologies made, etc. The sum demanded was 
agreed to be paid in installments of $50,000, one of which was paid 
immediately.399

In the Youmans, Connelly, and Arnold cases (United States v. 
Mexico), the General Claims Commission, established pursuant to 
the convention of September 8, 1923, held Mexico liable for her 
failure to use due diligence in apprehending and punishing the mem
bers of a mob, including a number of Mexican soldiers, who had

397 Memorial, ms. Department of State; docket 703.
398 Opinion, ibid.
399 Ante, pp. 722-723.
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murdered Henry Youmans, John A. Connelly, and George Arnold 
on March 14, 1880, at Angangueo, Mexico. Judicial action was 
Angangueo, taken against only twenty-nine of a thousand or
Mexico, March more persons who composed the mob. Certain of 
14,1880 the soldiers were arrested, but they were not sen
tenced; of the others arrested, five were condemned to death, but 
their sentences were commuted; seven were acquitted; and seventeen 
escaped—some of them while at liberty on bail. The Commission 
held that: “Responsibility was grounded [in these cases] on the failure 
to give protection to the Americans, Mexican soldiers under the 
command of an officer having participated in the riot as a result of 
which the Americans were killed. And responsibility was further 
fixed by the Commission’s finding of a lack of diligence in the punish
ment of the persons implicated in the crime.” 400

Thomas H. Youmans, the son of Henry Youmans, the decedent, 
presented a claim for $50,000 and was awarded $20,000 by the Com
mission.401 Two brothers and four sisters who survived John A. 
Connelly claimed $50,000 and were awarded $18,000.402 The sister 
of George Arnold, Mary Evangeline Arnold Munroe, claimed $50,000 
for the death of her brother.403 The Commission made an award on 
her behalf in the amount of $11,000.

On September 2, 1885 several hundred Chinese miners and laborers 
and their families who were living in colonies at Rock Springs, 
Wyoming Territory, were attacked by about one hundred and fifty 
Rock Springs, people (probably aliens, also, but not Chinese), 
Wyoming Ter- without notice and without provocation other than 
ntory, 1885 that they had refused to join in a strike against their 
employers for higher wages.404 The mob ordered the Chinese to leave 
their homes, which they seem to have attempted to do without 
resistance, but twenty-eight of them were killed in their homes or 
while leaving, either by shots or fire, or both. Fifteen more were 
wounded. The rioters set fire to the entire Chinese village. A large 
amount of property, estimated to have been worth $147,748.74,406 
was either destroyed or appropriated by the rioters. The rioting, 
robbery, and arson continued for twelve hours.

The Chinese Consuls at San Francisco and New York were sent to 
Rock Springs to investigate the riot. The Federal Government sent 
high officials to assist and protect them and also dispatched troops 
after the massacre to prevent further loss of life and property. No

4(00 Opinions of the Commissioners (1929) 316-317.
4(01 IHd. (1927) 150, docket 271.
4rt)2 Agnes Connelly et al. (United States v. Mexico), ibid. 159, docket 270. 
4(03 Ibid. (1929) 314, docket 274.
4(04 1886 For. Rel. 101-168.
4«>5 Ibid. 102, 140.
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civil or other authorities in the village appear to have made any effort 
to suppress the riot. Although the riot occurred in daylight, the 
guilty were not identified by the authorities. AH who were arrested 
for participating in the riot were released; the grand jury refused to 
find any true bills and there were, accordingly, no indictments.

The Government of China asked that the guilty be punished; that 
the “Chinese subjects be fully indemnified for all the losses and 
injuries they have sustained by this lawlessness”; and that suitable 
measures be taken to prevent similar outrages.406

Secretary of State Bayard, in a note of February 18, 1886 to 
Minister Cheng Tsao Ju, said:

... I am frank to say that the circumstances of the case now under considera
tion contain features which I am disposed to believe may induce the President 
to recommend to Congress, not as under obligation of treaty or international 
law, but solely from a sentiment of generosity and pity to an innocent and 
unfortunate body of men, subjects of a friendly power, who, being peaceably 
employed within our jurisdiction, were so shockingly outraged; that in view of 
the gross and shameful failure of the police authorities at Rock Springs, in Wyo
ming Territory, to keep the peace, or even to attempt to keep the peace, or to make 
proper efforts to uphold the law, or punish the criminals, or make compensation 
for the loss of property pillaged or destroyed, it may reasonably be a subject for 
the benevolent consideration of Congress whether, with the distinct understand
ing that no precedent is thereby created, or liability for want of proper enforce
ment of police jurisdiction in the Territories, they will not, ex gratia, grant pecuni
ary relief to the sufferers in the case now before us to the extent of the value of 
the property of which they were so outrageously deprived, to the grave discredit 
of republican institutions.407

Provision for the payment of an indemnity in the amount of 
$147,748.74, granting the full amount claimed (for property losses), 
was made by Congress on February 24, 1887. The act, passed un
qualifiedly, provided that this amount should be paid to the Chinese 
Government—
in consideration of the losses unhappily sustained by certain Chinese subjects 
by mob violence at Rock Springs, in the Territory of Wyoming, September 
second, eighteen hundred and eighty-five; the said sum being intended for dis
tribution among the sufferers and their legal representatives, in the discretion of 
the Chinese Government.408

In a note to Secretary of State Bayard, dated March 3, 1888, the 
Chinese Minister at Washington stated that when the request for 
indemnification for property losses had been made it was hoped that

406 Ibid. 103.
407 Ibid. 158, 168.
408 24 Stat. 418.
The Chinese Legation at Washington, on October 24, 1887, returned $480.75 

to the United States. This was the amount of six claims that had been repeated 
in the claims of China against the United States for the losses sustained by Chinese 
at Rock Springs, W}Toming. (1887 For. Rel. 243-244.)
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the guilty would be punished “and thus their relatives would have 
the satisfaction of knowing that some atonement had been made. . . . 
But since not a single one of the murderers has been punished it seems 
highly just that some compensation should be made to the families 
of the unfortunate men . . .” 409 In reply Secretary of State Bayard, 
in his note to the Chinese Minister of March 7, 1888, stated that 
“The tragedy at Rock Springs in 1885 should, however, be considered 
as having been deliberately closed as between the two Govern
ments.”410

On March 3, 1888, during the course of the negotiations of the 
unratified treaty of immigration, signed at Washington, on March 12, 
1888, the Chinese Legation sent a note to Secretary of State Bayard 
containing a statement of the amount of the outstanding claims of 
China against the United States, provision for the payment of which 
it was desired to have included in the terms of the treaty under 
negotiation. The total amount suggested for the “Loss of fives” at 
the hands of mobs in the United States or in its territories, was 
$100,000. The claims for loss of fife were described as follows:
In note of November 30, 1885:

Rock Springs, Wyoming Territory [September 2, 1885]. Number of lives
lost in riot, besides 16 wounded............................................................. 28

In note of April 5, 1886:
Squak Valley, Washington Territory [September 7, 1885]. Number of

lives lost (and 4 wounded)......................................................................... 3
Orofino, Idaho Territory [September 16, 1885]. Number of lives lost . . 5

In note of August 11, 1886:
Anaconda, Montana Territory [April 15, 1885]. Number of lives lost . . 4

In note of February 16, 1888:
Snake River, Oregon [1887]. Number of lives reported lost................... 10
If the Snake River murders are omitted, of which no accurate information is 

yet received, there remain 40 lives of Chinese by riots and violence for which no 
compensation has yet been made. If the indemnity paid by Spain to the United 
States in the Virginius case is accepted, $2,500 as the lowest sum, there would 
result a claim for $100,000. Add as above, property losses, $246,619.75; grand 
total $346,619.75.411

The treaty, which was not ratified, contained a provision in article 
V for the payment by the United States of the sum of $276,619.75 to 
the Chinese Minister at Washington for the losses and injuries of 
Chinese subjects who, “being in remote and unsettled regions of the 
United States, have been the victims of injuries in their persons and 
property at the hands of wicked and lawless men, which unexpected 
events the Chinese Government regrets, and for which it has claimed 
an indemnity, the legal obligation of which the Government of the 
United States denies; . . .” 412

409 1888 For. Rel. 390, 391.
410 Ibid. 392.
411 Ibid. 390, 391-392.
412 Ibid. 396, 399.
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The amount stipulated in the proposed treaty and subsequently 
adopted by Congress on October 19, 1888 as the amount to be paid 
($276,619.75), independently of the non-ratification of the treaty 
and “ without reference to the question of liability therefor . . . for 
all losses and injuries sustained by Chinese subjects within the 
United States at the hands of residents thereof”,413 was $30,000 more 
China-United than the amount asked on account of property losses 
States, act of ($246,619.75).
October 19,1888 The letter of Secretary of State Bayard, dated 
March 7, 1888, in reply to the note of March 3, 1888 from the Chinese 
Legation, above quoted, seemed to indicate, however, that the 
Government of the United States did not intend to make payment 
for any losses resulting from the death of the twenty-eight Chinese 
at Kock Springs in 1885.

In October 1890 eleven persons, alleged to have been of Italian 
nationality, seven of whom were declarants of the United States, 
were imprisoned in New Orleans under indictments for the murder 
New Orleans °f the Chief of Police of that city, Mr. Hennessy.
Louisiana, Three were tried and found not guilty, and as to three
March 14,1891 others there was a mistrial, the jury failing to agree. 
The public was dissatisfied with the verdict. The following day 
(March 14, 1891) a mob of fifty took possession of the jail and killed 
the eleven men.414

The Italian Government sought indemnity on behalf of the families 
of nine (whose citizenship was unquestioned) of those murdered 
“ while under the immediate protection of the authorities”.415 It 
demanded the punishment of the murderers and indemnity “for the 
victims.” 416

On April 12, 1892 Secretary of State Blaine notified the Govern
ment of Italy that: “The President, feeling that for such an injury 
there should be ample indemnity, instructs me to tender you 125,000 
francs [$24,330.90]. The Italian Government will distribute this 
sum among the families of the victims.” 417 The Secretary also 
stated in the same note that:

While the injury was not inflicted directly by the United States, the President 
nevertheless feels that it is the solemn duty, as well as the great pleasure, of the 
National Government to pay a satisfactory indemnity.418

413 25 Stat. 565, 566. See also, ms. Department of State, 2 Notes, China, 
April 5, 1886, and enclosures; ibid. 2 Notes, China, August 11, 1886.

414 1891 For. Rel., pp. v, 658-728; 1892 For. Rel., p. xiv.
415 1891 For. Rel. 673, 674.
416 Ibid.
417 Ibid. 727.
418 Ibid. 728.
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The Italian Government readily accepted the indemnity and stated 
that it considered “the redress obtained sufficient.” 419

On October 16, 1891 the U.S.S. Baltimore was at anchor in the 
harbor of Valparaiso, Chile, and a number of her sailors, who were 
TT c c D 7J. in uniform and unarmed, were on shore leave. While
U. o. o. Haul- , . .
more, Valparaiso, they were in different parts of the city they were 

simultaneously attacked by armed men. Two Amer-
’ icans were killed and over fifty others (all American

seamen) were wounded.
A board of investigation was convened immediately after the assault 

by Captain Schley of the U.S.S. Baltimore. As nearly as the origin 
of the outbreak could be established, it was traced to a quarrel between 
Charles W. Riggin, boatswain's mate, and a Chilean sailor. Riggin 
and an apprentice named Talbot were drinking with a Chilean sailor 
in a saloon. A dispute arose during which the Chilean spat in Riggin’s 
face. Talbot knocked the Chilean down and during the ensuing 
fight between them a mob of sailors and civilians rushed in upon them. 
Riggin and Talbot forced their way out and jumped on a passing 
horse car. The mob boarded the car and forced the two men off the 
rear platform. Later, Riggin was seen by one Johnson (U.S.N.) 
from an upper room of an English boarding house. Riggin was in 
the hands of a crowd and was being stabbed. At the time he was 
down, and four policemen were standing around him. When the 
mob left Riggin, Johnson went to his assistance and found him face 
down and apparently dead. Johnson attempted to carry him to a 
drug store nearby, but he had gone only a short distance when he 
saw a squad of police, with fixed bayonets, charging up the street. 
They fired at Johnson and struck Riggin in the neck. Someone in 
the crowd shouted to Johnson to drop Riggin or that he would be 
the next. Johnson dropped Riggin and escaped. Later in the 
evening Riggin was taken to a hospital, where he died.

William Turnbull (U.S.N.) was the other American, referred to 
above, who was also killed. He received eighteen wounds in his back, 
two of them extending into one of his lungs.

Secretary of State Blaine demanded a “suitable apology” and 
“some adequate reparation”. He based his imperative demand upon 
the ground that the origin of the assault was in the hostility of the 
Chileans toward the United States and that it was aimed at the 
uniform which the sailors wore, perhaps more than their persons.420

Negotiations were pressed with vigor by Blaine’s successors in 
office. The United States Government at first refrained from asking 
a specific sum of money as indemnity, but it insisted upon an apology

419 Ibid.
420 Ibid. 194-196, 307, 325.
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and expressed the view that the indemnity to the relatives of the 
decedents and to those wounded while wearing the uniform of the 
United States should be “proportionate to the gravity of the affair”.421

Chile offered to arbitrate the claims, but the United States declined 
to arbitrate. Chile then offered $50,000 indemnity. The United 
States, referring to the New Orleans lynching cases, refused the 
$50,000 and suggested $100,000. The Chilean Cabinet then offered 
$75,000 in gold, which was accepted, and the Chilean Congress 
approved the payment of this amount. On July 13, 1892 the Govern
ment of Chile placed the sum of $75,000 at the disposal of the United 
States for distribution among the seamen of the U.S.S. Baltimore 
who were injured and among the families of the two seamen who were 
killed.422

A board of naval officers, consisting of Capt. W. S. Schley, 
Lt. Comdr. Uriel Sebree, and Passed Asst. Surg. Edward R. Stitt, was 
appointed by the Navy Department for the purpose of considering 
and determining the proportionate amounts in which the sum men
tioned should be distributed to the persons for whom it was intended. 
The members of this board, all of whom were attached to the U.S.S. 
Baltimore at the time of the attack on the American seamen, were 
aided in the consideration of the question submitted to them by an 
examination of “ official evidence taken by the board convened at 
Valparaiso to determine the cause and extent of the assault; the 
official log book of the U.S.S. Baltimore covering the period of the 
assault; the sworn official testimony taken by the Judge Advocate- 
General of the Navy at Mare Island, California, January 1892; the 
medical records showing those under treatment afterwards; and the 
claims forwarded from the Department, as made by a large number 
of the men through attorneys at law”. In its report, dated January 
9, 1893, the board allowed the families of Charles W. Riggin and 
William Turnbull the sums of $10,000 each.423

421 1892 For Rel. 52-68, 57.
422 Ibid. 62-64.
423 H. Ex. Doc. 91, pt. 2, 52d Cong., 1st sess.; Report of the Judge Advocate 

General of the Navy, November 18, 1893, H. Ex. Doc. 1, pt. 3, 53d Cong., 2d 
sess., p. 104.

A claim for “reasonable compensation” was filed with the Secretary of State, 
on February 1, 1892, for presentation to Chile, by the brother (John I. Riggin) 
and two sisters (Mary Zimmerman and Ella Matthews) of Charles Riggin, who died 
unmarried and without issue and whose parents both predeceased him. (William 
W. Ker to Secretary of State Blaine, February 1, 1892, ms. Department of State, 
1895 Miscellaneous Letters, August, pt. 1.)

Hannah Gray McRae, a sister of William Turnbull, presented a claim on 
August 30, 1892 for such a sum as might be “Equitable and just”, on account of 
the death of Turnbull. (Ibid.)
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The body of A. J. Hixon, an American saloon keeper who had been 
murdered, was found in a coal field of Rouse, Colo

nyalsenburg, rado, on March 11, 1895.424 Public rumor accused
12,1895 Italian mmers oi that neighborhood of being the

perpetrators of the crime. After a preliminary inves
tigation Lorenzo Andinino was taken to the county jail in Walsenburg, 
in the same county where the murder occurred, to be held for trial. 
As a result of the inquest four other Italians—Stanislao Vittone, 
Francesco Ronchietto, Peitro Giacobini, and Antonio Gobetto—were 
arrested and ordered to be conveyed from Rouse to Walsenburg on 
the evening of March 12, 1895, and while en route to their destination 
they were attacked by a small group of men with revolvers. Vittone 
was instantly killed, and Ronchietto was shot in the heart. He was 
taken to the jail where Andinino was confined, and at one o’clock that 
night he and Andinino were shot to death by a group of seven armed 
and masked men. The remaining two Italian prisoners had escaped 
during the attack on the previous evening. One of them, Peitro 
Giacobini, had wandered four days without food or drink, when he 
was found with his lower limbs frozen; the other, Gobetto, also 
suffered considerably from the cold.425

Two of the three Italians who were killed were unmarried, but 
they left numerous relatives. The third one was married, and he 
left a wife and three children. Of the two Italians who escaped the 
assassins and who had to have their frozen feet amputated, one had 
a son, his wife being dead, and the other had a wife and daughter.426

In a note to Secretary of State Olney, dated November 29, 1895, 
Baron Fava, Italian Ambassador at Washington, stated that:

In our conversation of the 18th of September last I had the honor to inform 
you that my Government, whom I had duly acquainted of your oral invitation 
to formulate a demand for indemnity in behalf of the families of the Italians 
lynched in Colorado, had authorized me to formulate the said demand, . . .427

However, he further stated that he thought it suitable and personally 
preferred that the United States Government should suggest the 
amount.

The Governor of Colorado offered a reward of $1,000, the largest 
sum allowed by the law of the State, for the detention of one or all 
of the murderers. The authorities of the locality where the murders 
occurred were not, apparently, lacking in diligence in their efforts to 
prosecute, but the judicial procedure, though according to law, may 
have been cumbersome and for that reason slow.

424 1895 For. Rel., pt. II, pp. 938-956; 1896 For. Rel. 426.
425 1895 For. Rel., pt. II, pp. 944-945.
426 Ibid. 950-952.
427 Ibid. 953-954.
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President Cleveland asked Congress to make an appropriation for 
“the dependent families”, some of whom “invite by their deplorable 
condition gracious provision for their needs”, without discussing the 
question of liability either by treaty (February 26, 1871) or under 
international law.428 In asking for “the generous consideration of 
Congress” of the cases of the five Italians, Secretary of State Olney, 
in a letter to President Cleveland of January 30, 1896, stated that:

. . . The only question would seem to be as to the amount of the gratuity
in each case, which must rest of course wholly in the discretion of Congress, to 
whom it can hardly be necessary to cite the statutes of many States of the Union 
fixing the maximum to be exacted in the case of death caused by negligence at 
the sum of $5,000.429

The act of Congress approved June 8, 1896 contained the following 
provision for the payment, out of humane consideration and without 
reference to the question of liability therefor:

To the Italian Government for full indemnity to the heirs of three of its subjects 
who were riotously killed, and to two others who were injured, in the State of 
Colorado by residents of that State, ten thousand dollars.430

On the night of August 8-9, 1896, three Italian subjects charged 
with murder—Lorenzo Salardino, thirty-three years of age, agri
cultural laborer and barber; Salvatore Arena, twenty-seven years 
of age, agricultural laborer; and Giuseppe Venturella, forty-eight 
years of age, agricultural laborer—were taken from the jail at 

Hahnville, Louisiana, by a masked mob and hanged 
Hahnville, Louis- near the courthouse while, as the Italian Government 
8-9,1896 urged, they were under “the immediate custody and

protection of the American authorities.”431
There had been talk of lynching, and from the fifth to the eighth 

of August a special guard had watched the jail. The lynching 
occurred on the night of the day on which the guard was removed. 
The authorities were urged by the Federal Government to prosecute 
those guilty of the lynching but no witnesses could be found; an 
Italian family living in the vicinity of the jail had not even heard 
the mob. The Italian Government demanded the prosecution of 
the guilty and an appropriate indemnity.

Lorenzo Salardino left surviving him a father, seventy years of 
age; Salvatore Arena left a wife, thirty-five years of age, and one 
child, six years of age; and Giuseppe Venturella left a wife, forty- 
seven years of age, and seven children.432

428 Ibid. 938.
429 Ibid.
430 29 Stat. 267.
431 1896 For. Rel. 396-422; 1897 For. Rel. 353-354.
432 H. Doc. 37, 55th Cong., 1st sess.; S. Doc. 104, 55th Cong., 1st sess.
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Secretary of State Olney, in a note of November 27, 1896, to the 
Italian Ambassador at Washington, Baron Fava, stated the position 
of the Government of the United States, in part, as follows:

The nature of the transaction disclosed by the facts above recited is apparent. 
Three persons have been slain by a mob, not because of their race or their 
nationality, but because of circumstances tending strongly to identify them as the 
perpetrators of atrocious crimes. There can be no doubt on this point, since 
three other Italians in the Hahnville jail at the time of the lynching were left 
unmolested. There was no collusion between the mob and the local authorities. 
The latter were surprised by an assault which they could not reasonably antici
pate and were overpowered by a force they could not be expected to repel. 
Nor has there been any willful denial of justice as against the persons composing 
the mob. The local authorities have been unable to identify and prosecute, 
because the widespread indignation against supposed criminals which put the 
mob in motion and is responsible for its acts has been equally influential in 
protecting the actors from the just consequences. Had the supposed criminals 
been citizens of the United States there is no reason to suppose either that the 
same riotous violence would not have been visited upon them or that there 
would not have been the same failure of justice as against the rioters them
selves.433

In reply, Baron Fava stated, inter alia, in a note of December 
31, 1896, that:

The agent states that when the murder of Mr. Gueymard became known the 
excitement was so great that lynching was freely talked of among the crowd 
which had assembled. The feeling was so intense among the people that the 
sheriff was obliged to threaten to shoot the first man that should lay his hand 
upon the prisoners, and so great was his fear that the prisoners would be lynched 
that he proposed to conceal Salardino that night in the woods. Nothing could 
furnish stronger proof of the turbulence and agitation of the people. And yet 
the sheriff, instead of taking his prisoner to a distant locality, where there was 
no reason to fear the violence of those who sought to take his life, preferred to 
take him back to Hahnville, to remove the guards from the jail three days after
wards, and prudently to retire to a place where he could not be disturbed or 
informed in time of any attempt at lynching that might be made, thus abandon
ing the victims to the tender mercies of the assassins who were on the watch. 
Strange coincidence! He abandoned the prisoners on the same day on which 
the lynching took place and but a few hours before the deed was committed. 
It was certainly impossible better to facilitate the operations of the lynchers, 
and there is as much connivance and consent in a negative as in a positive act.
... No detective was put on the track of the assassins; no attempt was made 

by the police to discover them; and if the district attorney did not succeed in 
securing any information that could lead to the detection of the lynchers, this 
was due to the fact that no serious, courageous, or even partial attempt was 
made to that end.

Whatever were the laws of Louisiana on this subject; whether they had taken 
out their first papers or not; whether they had voted as electors or not, Salardino, 
Arena, and Venturella were not citizens of the United States.

433 1896 For. Rel. 407, 410.
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... I have the honor to again present the request which I have already 
repeatedly presented to your excellency, that the guilty parties be sought and 
brought to justice; that steps be taken to prevent the repetition of such atrocious 
crimes, and that, at the same time, just and adequate compensation be made to 
the families of the victims.434

By an act of Congress approved July 19, 1897 provision was made 
for the payment to the Italian Government of $6,000 for the 
“RELIEF OF SUBJECTS OF ITALY: ... out of humane consider
ation and without reference to the question of liability therefor, . . . 
as full indemnity to the heirs of three of its subjects, Salvatore Arena, 
Giuseppe Venturella, and Lorenzo Salardino.” 435

The Government of the United States also paid $2,000 to the 
Mexican Government because of the lynching, in 1895, at Yreka, 
California, of one Moreno, a Mexican national, who was charged with 
Yreka, Califor- murder and who was taken from a jail in California 
nia, August 26, (along with three Americans) on the night of August 26, 
1895 1895 and hanged. The authorities of California
failed to discover the identity of the guilty persons.

Secretary of State Hay suggested that the sum of $2,000 be paid on 
the basis of the amount paid in 1897 by the United States to Italy, 
when three Italian subjects were lynched at Hahnville, Louisiana, 
and $6,000 was paid.436 By an act of Congress of July 7, 1898 the 
sum of $2,000 was appropriated to be paid as full indemnity to the 
Heirs oj Luis Moreno “out of humane consideration, without refer
ence to the question of liability”.437

On October 6, 1895 Florentino Suaste, together with his wife and 
children, and Juan Montelongo were attacked near Las Raices, Texas, 
by one Saul and a deputy sheriff of Texas who caught the Mexicans in 
a pasture in the act of stealing Saul’s cattle. Florentino Suaste and 
his wife were wounded, and Pedro Suaste, their child, and Monte- 
La Salle County, l°ng° were killed. Saul was killed by Florentino 
Texas, October Suaste, who, together with his wife, was arrested and 
11,1895 taken to the jail at Cotulla. On the night of October
11, Suaste was taken from the jail, shot, and then hanged to a tree. 
On January 25, 1897 the Mexican Legation, in presenting the matter 
to the Department of State, stated that the Legation had no informa
tion that any investigation had been held by the proper authorities 
with a view to eliciting the facts and to bringing the guilty parties to 
justice.438

434 Ibid. 413-414, 418.
435 30 Stat. 105, 106.
436 H. Doc. 237, 55th Cong., 2d sess.
437 30 Stat. 652,’ 653.
438 Governor Culberson to Secretary of State Sherman, June 22, 1897, enclosure, 

ms. Department of State, Miscellaneous Letters, pt. Ill; ibid. 45 Notes, Mexico, 
January 25,1897; S. Rep. 1832, 56th Cong., 2d sess.
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In 1901, on the basis of the Moreno case, previously discussed, 
$2,000 was paid to the Government of Mexico by the Government 
of the United States, “out of humane consideration, without reference 
to the question of liability therefor”, for the heirs of Florentino 
Suaste.439

Five native-born Italians, Giovanni Cyrano, Francesco, Carlo, and 
Giuseppe Difatta, and Rosario Fiducia, were lynched at Tallulah, 
Louisiana, on the night of July 21-22, 1899.440 It appeared that a 
Tallulah Louisi- &oa^ property of the Difatta brothers, had been 
ana, July 21, in the habit of climbing on the balcony of the house 
1899 of a Dr. Hodge, who became much annoyed and shot
it. The next day Carlo Difatta met Dr. Hodge on the street and 
struck him with his fist. The doctor, in turn, shot Difatta, and 
when about to fire again, Giuseppe Difatta shot the doctor. The 
rumor spread that Dr. Hodge had been killed, and the two Difatta 
brothers, who endeavored to hide, and the three others, who appar
ently were not involved in the affray but were nevertheless arrested, 
were hanged by a mob which quickly collected.

The United States took the position that three of the victims were 
naturalized American citizens. To the Heirs oj Giuseppe (Joseph) 
Difatta and Giovanni (John) Cyrano the United States paid “out of 
humane consideration, without reference to the question of liability 
therefor” $4,000, under the provisions of the act of March 3, 1901.441

The sum of $5,000 was paid by the Government of the United States 
to the Government of Italy, “out of humane consideration, without 
reference to the question of liability therefor”, for the murder of 
two Italians, Giovanni and Vincenzio Serio, and for the injury of 
another, Salvatore Liberto, at Erwin, Mississippi, on July 11, 1901.442 
The trouble in this instance appears to have had its origin in a dispute 
over a horse. It was stated that the lynching occurred at night, and 
the local authorities failed completely to discover the identity of the 
culprits. The Italian Government protested vigorously against the 
Erwin Missis- “denial of justice” and, referring to the absence of 
sippi, July 11, action by Congress in conferring appropriate jurisdic- 
1901 tion on the Federal courts in such cases, took the
position that the Federal Government must be held responsible.443

On September 20, 1910 Castengo Ficcarotta, an Italian-born 
subject who had been naturalized in the United States, and Angelo 
Albano, an Italian subject, both of whom had been arrested under

439 Act of March 3, 1901, 31 Stat. 1010; ms. Department of State, 47 Notes, 
Mexico, no. 185, April 9, 1901.

440 1899 For. Rel. 440; 1900 For. Rel. 715.
441 31 Stat. 1010.
442 Act of March 3, 1903, 32 Stat. 1031, 1032.
443 1901 For. Rel. 283.
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warrants charging them with the assassination of one J. F. Easterling, 
were taken from the deputies, in whose charge they were, and lynched 
Tampa, Florida, Tampa, Florida.444 Italy asked that the United 
September 20, States pay an indemnity of $6,000 in the case of 
1910 Angelo Albano.445

By an act of Congress approved November 14, 1913, $6,000 was 
authorized to be paid to the Government of Italy, “out of humane 
consideration and without reference to the question of liability there
for”, as full indemnity to the Heirs of Angelo Albano,446 This amount 
was paid to Italy on November 14, 1913.447

A claim was presented by the Government of the United States on 
behalf of the parents of Wilhelm T. Vatne, an American missionary

b . who lost his life during the riot at Sianfu, on October
Oc^er^T^ll 19* 1911, at the time of the wanton attack on the 

Scandinavian Mission School at that place. Approxi
mately $5,000 gold was paid in November 1914 by China, through 
the American Legation, to Tonnes Vatne, the father of the deceased.448

During the Madero revolution in Mexico, in May 1911, “three 
hundred and three” Chinese subjects were killed in the city of Torreon 
by a mob composed largely of rebel soldiers. The number killed was 
variously reported to be “over two-hundred”, “some three-hundred”, 

^ “three-hundred and three.” On or about December
Torreon, Mex- ^ 1911 ft was reported that Mexico had signed a

’ protocol agreeing to pay 3,100,000 pesos as an in
demnity to China on account of the deaths resulting from the riot.449

In the claim presented by the United States to the American and 
Panamanian General Claims Commission, established under the 
protocol of November 27, 1915, on behalf of Mrs. Laura A. Davis, the 
mother of Ralph W. Davis, an American citizen, for the killing of her 

^ son during the riot in PanamA, on July 4, 1912,
m2ana’July 4’ $20,000 was asked by the United States, although

the amount of at least $20,490 (or $30,750, according 
to another calculation) was asked by Mrs. Davis. Mr. W. L. F. C. de 
Rappard, Arbitrator, awarded $9,000. The jurisdiction of the Umpire 
was limited under the terms of submission to the determination of 
the amount of the indemnity to be paid.450

A claim against China for $25,000 gold was submitted to the Depart
ment of State by Mrs. Bernard Hoff, for the death of her husband, an 
American citizen who was murdered by Chinese bandits on December

444 MS. Department of State, file no. 311.651T15.
445 H. Rept. 45, 63d Cong., 1st sess., August 15, 1913.
446 38 Stat. 1229.
447 MS. Department of State, file no. 311.651T15/36b.
44« Ibid. 493.11 Sca6 and 493.11B38/11.
44° Ibid. 812.00/2654; 1911 For. Rel. 616.
450 1916 For. Rel. 918; ms. Department of State, file no. 419.11D29.
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27, 1923, when the Lutheran Mission at Tsaoyang, Hupeh, was 
Hupeh, China, attacked.461 The claim was predicated on the cir- 
December 27, cumstance that the local Chinese officials had not 

made serious efforts to rid the country of bandits or to 
punish the murderers in this particular case. The Chinese Govern
ment agreed to pay 24,000 Shanghai taels ($18,120 U. S.) in this 
case.451 452

OTHER ITEMS OF DAMAGE FOR WHICH CLAIM IS 
FREQUENTLY MADE

GRIEF, SHOCK, ETC.

Umpire Parker, in his Opinion in the Lusitania Cases, November 1, 
1923, stated with reference to the contention of the counsel for 
Germany that the mental suffering of a claimant did not constitute a 
recoverable element of damage in death cases, that:

. . . The legal concept of damages is judicially ascertained compensation for 
wrong. The compensation must be adequate and balance as near as may be the 
injury suffered. In many tort cases, including those for personal injury and for 
death, it is manifestly impossible to compute mathematically or with any degree of 
accuracy or by the use of any precise formula the damages sustained, involving 
such inquiries as how long the deceased would probably have lived but for the 
fatal injury; the amount he would have earned, and of such earnings the amount 
he would have contributed to each member of his family; the pecuniary value of 
his supervision over the education and training of his children; the amount which 
will reasonably compensate an injured man for suffering excruciating and pro
longed physical pain; and many other inquiries concerning elements universally 
recognized as constituting recoverable damages. This, however, furnishes no 
reason why the wrongdoer should escape repairing his wrong or why he who has 
suffered should not receive reparation therefor measured by rules as nearly approx
imating accuracy as human ingenuity can devise. To deny such reparation 
would be to deny the fundamental principle that there exists a remedy for the 
direct invasion of every right.

Mental suffering is a fact just as real as physical suffering, and susceptible of 
measurement by the same standards. The interdependency of the mind and 
body, now universally recognized, may result in a mental shock producing physi
cal disorders. But quite apart from any such result, there can be no doubt of the 

reality of mental suffering, of sickness of mind as well as sick
ness of body, and of its detrimental and injurious effect on the 
individual and of his capacity to produce. Why, then, should 
he be remediless for this injury? The courts of France under 
the provisions of the Code Napoleon have always held that 

mental suffering or “prejudice morale'' is a proper element to be considered in 
actions brought for injuries resulting in death. A like rule obtains in several 
American States, including Louisiana, South Carolina, and Florida. The diffi
culty of measuring mental suffering or loss of mental capacity is conceded, but the

Mixed Claims 
Commission, 
United States 
and Germany

451 Ibid. 393.1111 Tsao Yang.
452 Ibid. 493.11 Lutheran Missions.
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law does not refuse to take notice of such injury on account of the difficulty of 
ascertaining its degree.

On careful analysis it will be found that decisions announcing a contrary rule 
by some of the American courts are measurably influenced by the restrictions 
imposed by the language of the statutes creating the right of action for injuries 
resulting in death. As hereinafter pointed out, these very restrictions have in 
some instances driven the courts to permit the juries to award as exemplary 
damages what were in truth compensatory damages for mental suffering, rather 
than leave the plaintiff without a remedy for a real injury sustained.

Mental suffering to form a basis of recovery must be real and actual rather than 
purely sentimental and vague.463 *

At another point in the same opinion, Umpire Parker said:
That one injured is, under the rules of international law, entitled to be com

pensated for an injury inflicted resulting in mental suffering, injury to his feelings, 
humiliation, shame, degradation, loss of social position or injury to his credit or 
to his reputation, there can be no doubt, and such compensation should be 
commensurate to the injury. Such damages are very real, and the mere fact 
that they are difficult to measure or estimate by money standards makes them 
none the less real and affords no reason why the injured person should not be 
compensated therefor as compensatory damages, but not as a penalty. . . . 454

Richard R. Freeman, Jr., an American citizen twenty-eight years 
of age, went down on the Lusitania. A claim for indemnity for his 
death was presented by his father and mother, who were fifty-four 
and fifty-five years of age, respectively. The deceased was a graduate 
of Harvard University and of Harvard Engineering School and had 
earned $1,200 a year prior to his death. He was unmarried and 
“at the time of his death was not contributing to the support of 
anyone”. In awarding $10,000 to the mother and father, jointly, 
the Mixed Claims Commission said:

The deceased was the last in the male line of an old and honored family. The 
record, including the sworn testimony of Mrs. Freeman’s physician, clearly 
indicates that the shock due to the death of her only son placed a severe strain 
on both her mind and body, from which she suffered acutely for several years. 
Her daughter Elizabeth, a college graduate, who was employed as a teacher of 
history in a private school, was compelled to relinquish her position and remain 
at home to take care of her mother for a period of seven years, after which she 
resumed teaching. Mrs. Freeman’s physician certifies that as a result of the 
tragic death of her only son her whole life has been changed and she has aged in 
every tissue and fiber of her being.465

In another case Martha A. Gretton, an American citizen, lost her 
nine-year-old daughter, Winifred Barker, on the Lusitania. The 
child, of course, was not contributing in a financial way to her mother,

463 Mixed Claims Commission, United States and Germany, established under 
the agreement of August 10, 1922, Decisions and Opinions 17, 21-22.

454 Ibid. 27.
465 Claim of Richard R. Freeman, Mary M. Freeman, and Richard R. Freeman 

as Administrator of the Estate of Richard R. Freeman, Jr., deceased (United States 
v. Germany), ibid. 433, 434, docket 464.



DEATH CASES 779

but the Mixed Claims Commission awarded the mother $5,000. It 
was stated that the mother “was subjected to exposure and experi
ences of a distressing nature”. 456

In a case where indemnity was claimed for grief and shock, apart 
from other loss or injury, the claim was disallowed. Cornelius O’Neil, 
a citizen of the United States, presented a claim for indemnity on 
account of the death of his three-year-old niece, Margaret Coughlin. 
He asked damages for his loss “by being deprived of the love and 
society of said Margaret and on account of the grief and shock 
sustained by him”, etc. The same Commission held that the claim 
was “wholly without merit”.457

Charles S. Stephens and Bowman Stephens, American citizens, 
claimed damages in the amount of $50,000, when their brother, 
Edward C. Stephens, a bachelor, was killed on March 9, 1924 by a 
shot fired by a member of some Mexican guards or auxiliary forces 
in Mexico, who stopped the car in which Stephens was riding and 
recklessly fired upon him. A very young and very ignorant soldier 
who fired the shot was arrested and handed over to the military
General Claims authorities. When Col. Hermdgenes Ortega was 
Commission, ordered to discharge the auxiliary forces (or guards)
United States under his command he also discharged this prisoner and Mexico .. .. ^ __,* i(April 30, 1924), who was thereafter never appre
hended. Colonel Ortega, who was responsible for the prisoner’s 
release, was tried but was acquitted by the Supreme Court of Justice, 
on February 9, 1926.

The General Claims Commission, United States and Mexico, 
established under the convention of September 8, 1923, before which 
the case was arbitrated, found “direct liability for the reckless killing” 
and “indirect responsibility of Mexico on the ground of denial of 
justice”, since the soldier was allowed to escape and since Ortega was 
never punished.

The eldest brother and Edward Stephens, the deceased, had sup
ported an aged aunt who lived in a sanitarium, by contributing from 
$65 to $75 a month to her support—an amount which the elder brother 
alone contributed after the death of Edward. The youngest brother 
suffered from melancholia or some other mental disorder after 1924, 
but he sustained no direct financial loss through the death of his 
brother.

With reference to the allowance of a sum of money for grief, etc., 
in this case, the Commission said:

. . . When international tribunals thus far allowed satisfaction for indignity 
suffered, grief sustained and other similar wrongs, it usually was done in addition 
to reparation (compensation) for material losses. Several times awards have

456 Ibid. 376, docket 234.
457 Ibid. 513, docket 2489.
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been granted for indignity and grief not combined with direct material losses; 
but then in cases in which the indignity or grief was suffered by the claimant 
himself, as in the Davy and Maal cases (Ralston, Venezuelan Arbitrations of 1903, 
412, 916). The decision by the American German Mixed Claims Commission 
in the Vance case (Consolidated edition 1925, 528) seems not to take account of 
damages of this type sustained by a brother whose material losses were “too 
remote in legal contemplation to form the basis of an award” (the claim in the 
Candlish case was disallowed on entirely different grounds; Consolidated edition
1925, 544). The same Commission, however, in the Vergne case, awarded 
damages to a mother of a bachelor son (not to his half-brother and half-sister), 
though “the evidence of pecuniary losses suffered by this claimant cognizable 
under the law is somewhat meager and unsatisfactory” (Consolidated edition,
1926, at 653).458

The Commission, Mr. van Vollenhoven presiding, then said:
... It would seem, therefore, that, if in the present case injustice for which 

Mexico is liable is proven, the claimants shall be entitled to an award in the charac
ter of satisfaction, even when the direct pecuniary damages suffered by them are 
not proven or are too remote to form a basis for allowing damages in the character 
of reparation (compensation).459

Finally the Commission “taking into account Mexico's direct 
liability" allowed $7,000 without interest—“a sum that would seem 
to express best the personal damage caused the two claimants by 
delinquencies for which Mexico is liable".

Mr. W. L. F. C. de Rappard, Arbitrator under the protocol of 
November 27, 1915 between the United States and Panama, held in 
the case of Mrs. Laura A. Davis (United States v. Panama).460 461 that 
Mrs. Laura A. Davis, the mother of Ralph Davis, was entitled to 
$9,000 indemnity for the death of her son who, on July 4, 1912, 
was stabbed through the back with a bayonet. In making this 
decision Mr. de Rappard refused to allow any amount for either the 
son's suffering or the mother's grief. He said that—
in determining the sum which must in full equity be awarded to Davis’s mother, 
the main point is to appraise as fairly as possible in the light of the documents 
offered in evidence the support given to his mother by the son while living. The 
umpire considers that no indemnity can be allowed the mother for the son’s 
suffering, for, in point of fact, such an indemnity would be tantamount to paying 
for injuries sustained by a third party. It is almost universally accepted and 
settled as a principle of law that pecuniary loss alone can be taken as a basis for 
the computation of the indemnity. Neither can mental anguish of the bene
ficiaries be indemnified; the umpire holds that a solatium for the loss of a member 
of the family and for the grief caused by that death, cannot be granted; com
pensation can only deal with pecuniary loss since, all being considered sentimental 
indemnities are not susceptible of money measurement.481

458 Opinions of the Commissioners (1927) 397, 398, docket 148.
459 Ibid. 398-399.
480 1916 For. Rel. 919.
461 Ibid. See also, ante, pp. 670-673, for a fuller discussion of this case.
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UNCERTAIN LOSSES

In connection with claims for indemnity on account of death, claims 
for uncertain or speculative losses, so-called, are ordinarily disallowed.

The Mixed Claims Commission, United States and Germany, 
established under the agreement of August 10, 1922, had before 
it the claim of Richard J. Hickson for indemnity for the death 
of two sisters, Catherine and Caroline, who were fifty-seven and 
fifty-three years of age, respectively, and who went down with the 
Lusitania.*62 The claimant alleged that Caroline’s knowledge and 
assistance in his business as a dealer in ladies’ apparel was wrorth 
at least $50,000 per annum to him, whereas he paid her only $5,000 
per annum. He alleged that in 1920, as a result of the loss of the 
assistance of this sister, his business failed and that the termination 

of the oral contracts which he had with each of the 
two sisters for their services during their lives “was 
directly and proximately caused by Germany’s act 
in sinking the Lusitania”. The Commission took 
the position that the losses of the claimant resulted 

from other causes. In disallowing the claim for the interruption of 
these contracts, the Umpire stated that—

Unintentional 
interference with 
claimant’s con
tract with dece
dent

the great diligence of claimant’s counsel has pointed this Commission to no case, 
and it is safe to assert none can be found, where any tribunal has awarded dam
ages to one party to a contract claiming a loss as a result of the killing of the 
second party to such contract by a third party not privy to the contract without 
any intention of disturbing or destroying such contractual relations. The Ameri
can courts, including the Superme Court of the United States, have uniformly 
rejected such claims.462 463

Claims were presented to this same Commission by the United 
States on behalf of Philip and John Victor Klein. John Victor Klein 
was a minor six years of age at the time of his father’s death, and was 
represented by his guardian.464 The father, Charles Klein, a British 
national and a declarant of the United States, forty-eight years of 
age, went down with the Lusitania. He was a talented playwright. 
In awarding Philip $20,000, and John Victor Klein $30,000, Umpire 
Parker stated that:

The record indicates that the elder son, Philip, was employed by his father at 
a salary of $6,000 per annum and in addition thereto received substantial con- 
Where contract tributions from his father for the support of himself, wife, and 
between dece- child. It is contended that the decedent had tentatively
dent and claim- agreed with his son Philip that the latter should handle and
ant not consum- exploit the decedent’s plays, receiving therefor 25% of the net 

profits and royalties. The proposed agreement had been dis
cussed and considered but not consummated, and therefore was not binding on

462 Decisions and Opinions 439, dockets 417, 418.
463 Ibid. 443.
464 Ibid. 556, docket 476.
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either party. But aside from this, for the reasons announced in the previous 
decisions of this Commission, such a claim is entirely too remote and speculative 
to form the basis of an award against Germany (see Decisions in Life-Insurance 
Claims, Decisions and Opinions, pages 121-140, and Decision in Docket Nos. 
417-418, Richard J. Hickson, Claimant).465

A claim was presented by the United States to New Granada on 
behalf of John Lewis, an American national, as administrator of the 
estate of his son, Moses Lewis, who was killed during the mob riot 
in Panamd in 1856. The claimant asked an indemnity of $17,840, 
alleging that he had furnished his son with money, clothing, and 
necessities for a trip to California, where the son, who was by “ trade 
or profession” a farmer, was to engage in the most profitable business 
he could. The father was to share in 50 percent of the profits made 
by the son. The Commission, established between the United States 
and New Granada under the convention of September 10, 1857, 
awarded the claimant $5,000 because of the death of the son, as it did 
in numerous other cases where indemnities were awarded for wrongful 
death.466

In a number of cases the profession of the decedent and the relative 
success and prominence he enjoyed therein, have, however, appar
ently been considered in estimating the value of the expected contri
butions of the deceased to the claimant.

For example, Josephine Bates, the mother of Lindon Bates, Jr., 
who went down on the Lusitania, was awarded $25,000 by the Mixed 
Claims Commission, United States and Germany.467 The prominence 
given in the opinion of Umpire Parker to the success of the deceased 
in his business ventures, indicates the importance attached to the 
character and professional ability of the deceased. The Umpire said:

. . . While this is no place for a biographical sketch of his life, it is proper that 
this Commission should here add to the numerous tributes from representative 
men of many nations its tribute to him as a fine, wholesome, outstanding, and 
noble type of young American manhood. The loss which the world, the nation, 
and the members of his family sustained in his death cannot be measured by 
pecuniary standards. His bereaved mother’s real compensation lies in the 
knowledge of the fact that she gave to the world a son whose example was an 
inspiration to others to lead upright, useful, unselfish lives and who lived and 
died a man.

The basis of the award which this Commission is empowered to make is not the 
value of a life lost, nor is it a loss suffered by the decedent’s estate, but only the 
losses to claimants resulting from the death of the decedent in so far only as such 
losses are susceptible of measurement by pecuniary standards.

465 Ibid. 558.
466 MS. Department of State: Memorial and Brief; Mixed Commission of the 

United States and New Granada, Docket Book 138-139.
The Commission also awarded Lewis $300 together with interest for the loss 

of personal property of the decedent.
467 Decisions and Opinions 427, docket 243.
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Probable profes
sional success

At the time of his death Lindon Bates, Jr., was 31 years of age. He was sur
vived by his father, Lindon W. Bates, his mother, Josephine Bates, and his brother, 
Lindell T. Bates, all American nationals, then 56, 57, and 25 years of age respec

tively. A graduate of Yale, the deceased had been for some 10 
years prior to his death associated with his father as a consult
ing engineer. His professional activities were not confined to 

the United States but took him to Russia, Central and South America, and to 
several of the countries of Western Europe. He diligently pursued his scientific 
studies and was a frequent contributor to engineering journals and the author of 
several books dealing with his profession. His father had established an enviable 
national and international reputation as an engineer and had planned that his 
son, who was interested with him in the Bates Engineering Company, should 
“carry on” in the family name and get the benefit of the reputation and clien
tele which had been years in the building. At the time of his death the deceased 
had an earning capacity of approximately $8,000 per annum. His prospects 
were bright. He had never married.468

The parents of Carlton Thayer Brodrick, Alfred H. and Etta L. 
Brodrick, were awarded $25,000 by the Mixed Claims Commission, 
United States and Germany, although it appeared that the deceased, 
who was twenty-eight years of age at the time of his death in the 
Lusitania disaster, had not contributed to the support of his parents 
except by gifts. The mother of Brodrick had suffered a severe 
nervous collapse because of the death of her son.

Umpire Parker stated in his decision in this case, that:
The deceased was an American gentleman of the highest type, industriously 

using his unusual abilities to increase the knowledge and develop the wealth of the 
world. At the time of his death he was receiving a salary of $10,000 as chief 
geologist of a mining corporation engaged in the exploitation of Russian fields. 
He also enjoyed an income from investments he had made from his earnings, 
which investments on his death passed to these claimants. He diligently pursued 
research work in his profession, founded a geology school at Kyshtim, Russia, and 
made liberal contributions of geological specimens and valuable data and infor
mation to his alma mater, Harvard University, where now exists a collection of 
such specimens which bears his name. He gave every promise of developing 
into one of the worlds foremost mining engineers. At the time of his death he 
was en route to assist Herbert Hoover in Belgian relief work.469

Concerning the death of Charles Frohman, an American citizen, 
who likewise went down with the Lusitania and who in life had given 
his sister, Mrs. Rachel Frohman Davison (though she was not depend
ent upon him for support) gifts “aggregating $600”, and at one time 
had made “gratuitous payments varying in amount” to his brother, 
Gustave Frohman, but later had ceased making such gifts as the 
brother had no need of and did not ask for them, the same Commission

468 Ibid. 427-428.
469 Ibid. 429, 430, docket 280.
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held that the probabilities of the deceased, had he lived, “ making 
# # further financial contributions to his brother Gustave

Sntimiedgifts were remote”, and it disallowed the claims made on
behalf of both Gustave and Rachel.470

Ellen Williamson Hodges, a sister of Charles Francis Williamson, 
who was lost in the sinking of the Lusitania, presented a claim to the 
same Commission on account of the death of her brother.471 She 
claimed that the decedent had been unusually devoted to her and that 
since his death she had become a widow—her husband who had been 
ill for a long time having died in 1916. She alleged that the brother 
had contributed substantial amounts to her support and had promised 
that in the event of her husband’s death he would take care of and 
support her. The deceased had also supported his aged father; and 
after the death of the decedent the care and support of the father 
fell principally upon the sister. The father was awarded $5,000 and 
the sister $10,000 by the Commission, on the ground that the “dece
dent had he lived would doubtless have continued making modest 
contributions to his father and sister”. 472

Victor E. Shields, an American national, and his wife, Retta 
Cohen Shields, were passengers on and went down with the Lusitania. 
Shields was forty-five and his wife was forty-three years of age at 
the time of the disaster. Shields had been engaged in the wholesale 
liquor business at Cincinnati, Ohio, and his average yearly earnings 
were approximately $10,000. He left an estate of more than 
$100,000 and life insurance amounting to $40,000. Mrs. Shields 
left an estate of $20,000 and life insurance in the sum of $10,000.

On May 8, 1907 Shields executed a will, bequeathing his entire 
estate to his wife and naming her as executrix of his will without 
bond. On the same day his wife executed a will, bequeathing her 
entire estate to her husband and naming him executor of her will, 
without bond. Both of these wills were in effect at the time of 
the death of the testators.

Mr. and Mrs. Shields each left heirs, and claims were presented 
by the executors of their respective estates on behalf of the heirs 
and next of kin of the decedents. None of the relatives were 

dependent upon the decedents for support, and neither 
of the decedents had made contributions to his or 
her relatives during life. It was urged by the heirs 

of Mrs. Shields that as she was two years younger than her husband, 
she would, but for Germany’s wrongful act, have probably survived 
her husband; that she would then, under the terms of his will, have 
inherited his entire estate of more than $100,000; and that her next

Conjectural
losses

470 Ibid. 444, 446, docket 420.
471 Ibid. 364, docket 218.
472 Ibid. 366.
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of kin would have ultimately benefited thereby. On the other 
hand, the next of kin of Shields urged that his “wife having perished 
with him on the Lusitania, there is no room for doubt that if he had 
survived” he, being then without wife or children, “would have been 
generous in his contributions to them”.473

Umpire Parker, in disallowing the claims, stated that “The specu
lative nature of these contentions is obvious. They furnish no 
sound basis on which to rest an award.” 474

In the case of Ward Edgerly Pearsonj et al. (United States v. 
Germany) it was contended before the same Commission that the 
deceased but for his death would have recovered a large portion of 
a fortune of $10,000,000 that he had lost prior to his death; that 
during the balance of his life, had he lived, the decedent would 
have continued to contribute liberally to members of his family 
despite the loss of his fortune; and that “on his death their inherit
ances from him would have been very large”. Umpire Parker 
held that: “Manifestly the numerous factors by which this con
tention is sought to be supported are of a highly speculative nature.”475

Ellen Williamson Hodges, Administratrix of the Estate of Charles 
Francis Williamson, Deceased, her brother who was lost in the sinking 
of the Lusitania, presented a claim for the loss of his property to the 
Mixed Claims Commission, United States and Germany, based on 
the theory that prior to the decedent’s leaving France he had secretly 
stored valuable property somewhere outside of Paris, to prevent its 
falling into the hands of the German forces then approaching that 
city. The argument was pressed that the decedent must have been 
a man of substantial means because of his ability to borrow large 
sums of money, on his unsecured notes, from George J. Gould, Alfred 
G. Vanderbilt, and other men of great wealth. The decedent was 
an art dealer, and there was evidence that he had had considerable 
business—one shipment of art goods in 1914 having been appraised 
at $92,125.476 The claim was made that, since there was not enough 
of the decedent’s property discoverable after his death to settle his 
debts, it must follow that he had stored property worth not less than 
$75,000, had taken a receipt therefor, and had such receipt with him 
at the time of his death, and that Germany was liable in the amount 
of $75,000 because of the impossibility, without such receipt, of locat
ing the property in question, for which diligent search had been made

473 Charles H. Rosenthalt Administrator de bonis non of the Estate of Retta C. 
Shieldsy Deceased, docket 404, and Edwin H. Shields and Albert Mills, Administra
tors de bonis non of the Estate of Victor E. Shields^ Deceased, docket 405, Decisions 
and Opinions 412.

474 Ibid. 414.
47® Ibid 572, 575, dockets 579, 581.
476 Ibid. 364, docket 529.



786 CHAPTER IV

without discovering a trace of it. The Commission took the position 
that the argument was not convincing and disallowed the claim. 
It said:

. . . There is no competent evidence in the record that any property was ever 
stored by the decedent as alleged or any receipt therefor ever executed. In order 
to support the theory on which this claim is put forward it is necessary to base 
inconclusive presumptions on inconclusive presumptions, which is not permissible. 
The claim is founded on mere conjecture and is without competent evidence to 
support it. 477

SUFFERING OF DECEASED PRIOR TO DEATH

In theory, since the indemnity in a death case is allowed on account 
of the injury to the claimant because of the wrongful death for which 
indemnity is claimed, it would follow that any injury to the deceased, 
physical or mental, or both, would not be an element for which com
pensation could be made to the claimant. From a study of the 
decided cases it is found that, as a matter of practice, pecuniary 
reimbursement is not allowed a claimant for the physical or mental 
suffering of the person for whose death an indemnity is allowed.

Umpire Parker, of the Mixed Claims Commission, United States 
and Germany, established pursuant to the agreement of August 10, 
1922, held that “neither the physical pain nor the mental anguish 
which the deceased may have suffered will be considered as elements 
of damage.” 478

On July 4, 1912 an altercation took place between United States 
marines and members of the police force in Panamd. About seventy 
policemen came to the rescue of the few policemen engaged in the 
early trouble. The policemen fired indiscriminately upon the Ameri
cans, driving them into neighboring houses and pursuing them there. 
Ralph W. Davis, a civilian and an American citizen, while endeavor
ing to hide, was mortally stabbed through the back with a bayonet. 
By a protocol of November 27, 1915, W. L. F. C. de Rappard, Minis
ter of the Netherlands to Panama and to the United States, was 
appointed Arbitrator to settle the claims of the United States against 
Panama arising out of this riot.

A claim on behalf of Mrs. Laura A. Davis, the mother of Ralph 
Davis, discussed above in a different connection,479 was presented to 
the Arbitrator under the terms of the protocol. In her memorial 
the claimant asked $30,750 (or, in the alternative, $20,490) for the 
death of her son. The Umpire awarded Mrs. Davis $9,000, and he 
stated in his opinion that—

477 Ibid. 365.
478 Opinion in the Lusitania Cases (November 1, 1923), ibid. 17, 20.
479 See antef pp. 670, 776, 780; ms. Department of State, file no. 419.11D29; 

1916 For. Rel. 918.
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no indemnity can be allowed the mother for the son's suffering, for, in point of 
fact, such an indemnity would be tantamount to paying for injuries sustained 
by a third party. It is almost universally accepted and settled as a principle 
of law that pecuniary loss alone can be taken as a basis for the computation of the 
indemnity.480

The Heirs of Otto Metzger (a German national) claimed 20,000 
bolivares before the German-Venezuelan Mixed Claims Commission, 
established under the protocols of February 13 and May 7, 1903,481 
for personal injuries sustained by the decedent when, on May 28, 
1902, he was assaulted by an officer of the Venezuelan Army and 
received two severe blows on the shoulder with a sabre. His life was 
threatened and he was subjected to other indignities. Metzger died 
from other causes prior to the presentation of this claim.

Umpire Duffield awarded the heirs 3,000 bolivares, on the ground 
that under the Venezuelan Civil Code an action for personal injury 
was “ property ’’ which survived and passed to the heirs and that the 
law of the domicil (Venezuela in this instance) determined the rights 
of the heirs. Mr. Duffield, in the course of his decision, said:

. . . Metzger, therefore, being domiciled at the time of his death in Venezuela, 
his heirs wiU take according to Venezuelan law, and they may recover in this 
case such damages as are just for corporeal injuries, including the expense and 
loss of time which naturally followed the injury, but not for the damages to his 
feelings and reputation. . . .

. . . the damages which Metzger might have recovered, if still living, because 
of the insults and indignities and damages to his reputation and standing in the 
community, not passing to his heirs under either the German or the Venezuelan 
law, which excludes all damages save those based on corporeal injuries, the 
umpire is of opinion that the amount allowed by the German Commissioner is 
not warranted.482

In the cases of Peter Franks, Robert Marks, Patrick O’Neil, Nathaniel 
T. Prebble, and Alanson Sweet, which were presented by the United 
States to New Granada under the convention of September 10, 1857, 
it was argued that allowances should be made for the suffering endured 
by the decedents prior to death. In reply to this argument the Agent 
for New Granada, Mr. J. M. Carlisle, urged, apparently with success, 
that:

I. In cases of death, there can be no award to the living, who were far away 
from the scenes for suffering of body or mind by the unfortunate deceased. 
His sufferings cannot enure, in dollars and cents, to his surviving family. For 
them, the death merges everything;—and its consequences are neither increased 
nor diminished by the manner or circumstances of its occurrence.

II. In all cases of civil actions by surviving relatives, or for their benefit, 
founded upon the loss of a life, the uniform principle is that of compensation; 
not of punishment; nor of satisfaction to the feelings. At common law no civil 
action would lie, even for compensation. Wherever remedy is given by Statute

480 Ibid. 919.
481 Ralston’s Report (1904) 578.
482 Ibid. 580.
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it is upon the principle of pecuniary compensation—graduated upon calculation 
of the 'probable loss of support, or pecuniary aid, from the probable continued life 
of the deceased. It is at best but a vague field; but the principle is as I have 
stated.483

The terrible circumstances of the violent death of the decedent are 
apparently considered in certain cases in fixing the amount of the 
indemnity to be asked and paid. In this connection, it is possible 
that something is allowed, at times, for the suffering which the 
decedent must have endured, not eo nomine, but as one of the many 
elements that combined to make the case one of extreme cruelty. 
Where the enormity or degree of the crime is looked to as a criterion 
for the measurement of damages, it may be that the languishing and 
suffering of the decedent are reflected in the amount of the damages. 
This is not true, however, where the indemnity allowed is based on 
the injury to the claimant—the “expected contributions” of the 
deceased to the claimant—except so far as the party making the 
calculation of the indemnity finds it impossible to free his mind from 
the horrible circumstances of the crime, including the suffering of the 
deceased.

EXPENSES

Grotius states: “One who unjustly takes human life is bound to 
pay the expenses, if any have been incurred, for doctors”.484

Frequently, certain expenses incidental to the death of a person 
for whose death claim is made are paid by individuals of the state 
which it is sought to charge with responsibility or by the government 
of that state, as an act of sympathy or of goodwill, apart from any 
duty to make such payment.

When Arthur Jones, an American citizen, was struck by an official 
car of the Dominican Republic in Santo Domingo driven by officers 
who were not on duty at the time, the United States did not press a 
claim against the Dominican Government on account of the death 
of Jones, who died as a result of the injuries he received. The 
Dominican Government, however, defrayed certain expenses of the 
deceased, including the cost of his medical and hospital treatment 
while in Santo Domingo and the cost of his transportation from Santo 
Domingo to the United States for medical treatment.485

483 Administrator of the estate of Nathaniel T. Prebble, Answer of New Granada, 
August 7, 1862, ms. Department of State.

484 Grotius, De jure belli ac pads (1646 ed., Carnegie Endowment for Interna
tional Peace, translation, 1925) bk. II, ch. XVII, sec. xm, p. 434.

485 MS. Department of State, file no. 439.11 Jones, Arthur, Mrs.
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Funeral expenses

Ordinarily expenses are borne by the estate of a decedent, and the 
# award on a claim for reimbursement for medical and

hospital expenses for hospital expenses, including traveling expenses for 
that purpose, will usually be payable to the estate and 

not to the heirs, unless the heirs have paid the expenses.486
There is considerable doubt as to whether funeral expenses may be 

considered as items for which indemnity may be claimed. The 
recorded cases do not shed any great amount of light 
on the subject. If the claim is made on behalf of the 

beneficiaries of the estate, there would seem to be ground for holding 
that such expenses should not be allowed for the reason that the estate 
at some time or other would have been required to bear such expenses, 
and the estate would have been diminished proportionately, whether 
the death was from wrongful act or from natural causes. If, on the 
other band, the claim is made by one who has been receiving contri
butions from the deceased and is based upon the loss of those contri
butions, and if the recipient of those contributions is required to pay 
the funeral expenses of the deceased, it would seem that in such a case 
a claim for funeral expenses would constitute a legitimate item of 
indemnity, since not only is the claimant deprived of the contributions

486 One of the most interesting of the Chincha Islands cases, discussed, ante, at 
pp. 600 to 627, is that of Dr. Wesley Miller, who submitted a claim for professional 
services rendered to the Americans involved in that affair. (Ante, pp. 625-626.)

Dr. Wesley Miller was sent to the Chincha Islands, for the period of August 
and September 1853, by Mr. J. Randolph Clay, Minister of the United States at 
Lima, to report upon the injuries sustained by the American shipmasters, to be 
present at the investigation ordered by the Peruvian Government of the Chincha 
Islands affair, to watch the progress of the inquiry, to cross-examine witnesses, 
and to see that fairness and impartiality were observed by the Investigating 
Commission. It did not appear that he was authorized by Mr. Clay to render 
professional services to the wounded Americans. It was very natural, however, 
under the circumstances—he being known as a professional man—that he should 
have been requested to extend service to those injured.

Dr. Miller rendered a bill against the Government of the United States for 
medical and surgical services amounting to $2,035; and for one month’s personal 
attendance at the examination of witnesses, etc., as special agent acting under 
the authority of Mr. Clay, he charged $650—making a total charge of $2,685.

Mr. James S. Mackie, in submitting his report of the distribution to be made 
of the Peruvian indemnity of $40,000 received by the United States, pursuant to 
his instructions of May 14, 1858, stated that $600—i.e. $100 a week for six 
weeks—“a fair remuneration in view of the fact that it comes out of the general 
fund”—should be paid Dr. Miller. This recommendation was disapproved by 
the Department of State. There is a notation on the original Mackie Report, 
signed by John Appleton, Acting Secretary, on August 28, 1858, as follows:

Disapproved as to professional service award—which the Department has 
no right to pay from the fund—Approved as to the claim for services as 
public agent. [MS. Department of State. Report of James S. Mackie, 
Arbitrator, August 9, 1858, “ Claims on Peru Chincha Island Outrages, 
Aug. 17, 1853”, claim no. 26, p. 79; ibid. Memorial, etc., no. 26.]
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which he might have received but, in addition, has been put to this 
additional expense, which, but for the wrongful act of the foreign 
state, he would not have been required to meet.

In practically all of the claims presented to the Claims Commission 
established between the United States and New Granada, under the 
terms of the convention of September 10, 1857, items were included 
for reimbursement for the cost of the tickets which the travelers had 
purchased to make the trip on which they were engaged at the time 
of the respective deaths for which claims were made. For example, 
in the case of the Administrator of the Estate of Nathaniel T. Prebble 
claim was made for $10,000 for the loss of Prebble's life, $62 for the 
loss of his baggage, etc., and $200 for the cost of his “Ticket to 
California and return”. The Commission allowed the administrator 
of Prebble’s estate $262 in addition to the amount allowed on account 
of his death.487

Claims for expenses incurred by the claimant in educating or rearing 
the decedent are ordinarily not allowable as items for which reim
bursement may properly be demanded. Nor are the expenses in
curred by the claimant on account of certain plans connected with 

the life of the decedent, plans that have since mis- 
^d^during^ife^of ca™e(^ owing to the death, properly to be reimbursed. 
decedent8 Governments do not guarantee that all individuals

within their respective jurisdictions shall continue to 
live and carry out their plans for the future. Expenditures of money 
are necessarily made with the attendent risk that the persons for 
whose benefit the money has been expended may not live to fulfill 
the hopes of the parties making the expenditures. Such items are too 
uncertain and speculative to form a basis on which to calculate 
damages.

The decisions are not uniform as to reimbursement of the claimant 
for the expenses incurred by him in the preparation and presentation 

of his claim for indemnity.488 489 The Mixed Claims 
claimant Commission, United States and Germany, repeatedly

refused to allow claims for costs although other 
expenses were allowed. For example, in the case of Virginia Loney 
Gamble, United States Trust Company and George McKesson Brown, 
Executors of the Estate of Catherine Wolf Loney, Deceased, et al.,m 
claim was made on behalf of a daughter for indemnity for the death 
of Mr. and Mrs. Allen D. Loney, her parents, and on behalf of the 
executors of Mrs. Loney's estate for $5,000 for expenses incurred by

487 MS. Department of State: Memorial and Brief; Mixed Commission of the 
United States and New Granada, Docket Book 106-107.

488 In connection with the subject of reimbursement of the expenses in preparing 
a claim, see ch. IX.

489 Decisions and Opinions 421, docket 466.



DEATH CASES 791

the estate directly resulting from the torpedoing of the Lusitania. 
The Commission held that “Some of these items, including legal 
expenses and disbursements in preparing and presenting this claim, 
are rejected, but items of expense totaling $3,800 are allowed.” 490

It may be stated that there appears to be no duty to compensate 
the respondent government for expenses incurred in the settlement 
Expenses of claim. Usually the expenses of arbitration
claimant are borne equally by the two governments. And
government frequently the claimant government’s expenses are 
deducted from the total amount of the awards before payment of the 
individual claims is made.

In conclusion, items for expenses in connection with death claims 
fall generally into three classes, i. e. (1) those expenses incurred by 
the decedent prior to his death, and those incurred on account of his 
death and paid from the estate; (2) those expenses incurred by the 
individual claimant incidental to the presentation and development 
of the claim; and (3) those expenses incurred by the claimant 
government in the settlement of the claim.

The remuneration for the first type of expenses, if allowed, is 
payable either to the executor or administrator of the estate of the 
decedent, because the estate is ordinarily diminished by the extent 
of those expenses, or to those persons who have actually paid such 
expenses. The second class of expenses, when allowed, is payable to 
the individual claimant. The government presenting the claim is, 
of course, the proper recipient of the third class of expenses mentioned.

400 Ibid. 422.
It appears that the amount allowed for expenses included all of the items in 

the following list, submitted on behalf of the claimant, with the exception of the
last item:

Cablegrams sent after the catastrophe, to notify certain persons, 
and to procure advances of money and funds; cost of these later
reimbursed from Mrs. Loney’s estate.......................................... $200. 00

Cost of chaperon for Miss Loney in England, and of bringing her
back to New York, a period of five weeks ................................... 400. 00

For mourning clothes......................................................................... 306. 96
Expenses of Miss Loney in London, traveling expenses of Miss

Loney and her chaperon and their passage to the United States . 2, 642. 20
Herbert Habbits, for services and expenses in going to Queenstown 

to view bodies, etc., advertising in newspapers, offering reward 
for bodies, etc,, which amount was paid to him by the executors
of Mrs. Loney’s estate................................................................. 250. 00

Legal expenses and disbursements in connection with preparing and 
presenting claim to Secretary of State, Mixed Claims Commis
sion, securing data and evidence to submit, etc., estimated . . 1, 200. 84

$5, 000. 00
(MS. Department of State, affidavit of George McKesson Brown, executor 

of the estate of Mrs. Loney, October 30, 1923.)
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TABULAR ANALYSIS AND CONCLUSIONS

In connection with the study that has been made of the damages 
allowable in international cases arising out of death, tables have been 
prepared showing the amount of damages claimed and allowed, under 
the following headings:

Claims of widows for death of husband (table 23).
Claims of widows and children for death of husband and father 

(table 24).
Claims of husbands for death of wife (table 25).
Claims of parents (or of estate) for death of minor child (table 26).
Claims of parents for death of adult child (table 27).
Claims of mothers for death of adult child (table 28).
Claims of fathers for death of adult child (table 29).
Claims of minor children for death of parent (table 30).
Claims of adult children for death of parent (table 31).
Claims of minor and adult children for death of parent (table 32).
Claims for death of brother or sister (table 33).
Claims for death arising from mobs, riots, etc. (tables 34, 34a, 

and 34b).
Claims paid as “acts of grace”, etc. (table 35).
All types of claims (settled through diplomatic channels and by 

arbitration) (table 36).

It is of course impossible to understand the tables without reference 
to the preceding text.491 The material in the tables is only briefly 
set forth and necessarily does not include many salient characteristics 
of the claims listed. The arrangement of the material, however, in 
the order of the amounts allowed or according to the age of the claim
ant (see tables 30 and 31, where the damages allowed children for 
the death of parents is considered) discloses certain aspects of the 
subject which a study of isolated cases fails to show.

Here again, it may be necessary to remind the reader that the 
results are approximations. Those who understand the difficulties of 
exact classification in science or in any other field, including law, will, 
I am sure, appreciate that certain cases do not fall automatically 
and necessarily into the particular category wherein they appear. 
In one case, for example, the father of a deceased son presented a 
claim for indemnity. It was not until the claim was settled that it 
was discovered by those charged with the settlement that the de
ceased had left a widow and minor child surviving him. The indem
nity recovered was apparently paid to them. Opinions might differ 
as to whether this claim should be treated as a claim by a father for 
the death of a son or whether it should be treated as a claim on behalf

491 The cases discussed in the preceding text have been, in the main, included 
in the tables (post) without a repetition of the citations already given.
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of the widow and minor child for the death of the husband and father. 
Arbitrators frequently allow indemnities to widows for the wrongful 
death of their husbands without stating whether there are children; 
and if they do state in the decision that there are children they may 
neglect to state the number, sex, and age of the children and their 
ability to contribute to the mother or to care for themselves, etc. 
Memorials presented by the claimants, together with miscellaneous 
correspondence, have frequently been relied on to elicit such 
information.

A comparison of the data revealed in the tables is interesting.492 
First of all, it is increasingly evident that it is an almost mean

ingless thing to say that a certain percentage of the 
amount claimed is ordinarily allowable in international 
claims (meaning all types of claims). The fact that 

the percentage recoverable in death cases (25.30) is comparatively 
high, leads to the plain conclusion that in speaking of the average 
percentage recoverable in international cases it is always wise, at 
least, to consider the particular type of case under discussion. Not 
only is the particular class of case important, but it may be important 
also to know what kind of a death case exists wherein an indemnity 
is sought. Even then, the percentage found in the appropriate table 
may be extremely misleading. A widow claiming damages for the 
death of her husband who earned a small salary upon which they 
were dependent cannot look to the table, apart from all other con-

Summary and 
resume

492 p)r> w. Kiesselbach, German Commissioner before the United States-German 
Mixed Claims Commission, established pursuant to the agreement of August 10, 
1922, made the interesting statement in his separate opinion “ Dealing With 
Claims of American Nationals for Damages Growing Out of the Deaths of Aliens” 
that:

. . . The reparation account of Great Britain shows that Great Britain 
measured the damage caused through the death of her civilians by examining 
a “considerable number of cases” on lines, substantially the same as estab
lished by this Commission as to rights growing out of dependency merely, 
and that by thus reaching an average amount they valued the life of each 
civilian national on that basis regardless of whether the deceased left surviving 
dependents or not.

The French and Belgian method deviates in so far as they take as a basis 
the amounts actually paid to surviving dependents under domestic law, 
whilst other Powers simply take an arbitrary valuation of lives lost—as, for 
instance, Italy, Greece, Portugal. So the result is that the compensation 
claimed in death cases is measured on an average valuation which is consider
ably less than under the rules of this Commission. . . . [For instance, the 
average amount awarded in the first 55 Lusitania death cases is $17,890.] 
Great Britain claims an average damage of £1,699 in respect of the loss of 
the life of each passenger, £1,237 in respect of the loss of the life of each sea
man, £1,462 in respect of the loss of life through air raid; while France claims 
Frs. 16,593, Belgium Frs. 12,450, Italy Lire 40,000, Greece Drachmen 30,000, 
Portugal M. 20,000, Japan M. 34,000 etc., for each life.

[Decisions and Opinions 195, 206.]
114297—36-------51
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siderations, and ask from 25 to 80 percent of the amount claimed, as 
the case may be. The appropriate amount in such a case might 
vary widly from such a figure.

Here again, there is no slide-rule potency in the tables. One out
standing characteristic revealed by the cases is the glaring lack of 
uniformity in the decisions. In many cases awards and settlements 
have been made with but little reference to other awards or settle
ments, save the awards made by the same Commission.

While in certain groups of cases covered by the tables the average 
amount recovered through diplomatic channels is larger than the 
amount recovered in similar cases settled by arbitration, table 36, 
which includes 300 cases, indicates that the average amount allowed 
in death cases settled by arbitration is $12,725.14, whereas the aver
age amount recovered in all cases settled through diplomatic channels 
is $7,709.90. This may be the result, on the one hand, of the fact 
that such a large number of Lusitania cases in which the amounts 
recovered were large are included in the cases settled by arbitration, 
and, on the other hand, of the fact that such a large number of 
Chinese cases in which the amounts paid were very small are included 
in the cases settled through diplomatic channels. The percentage of 
recovery of the amount claimed in this same group of cases, however, 
is 67.02 in the cases settled through diplomatic channels and only 
20.28 in the arbitrated cases. The average amount claimed in over 
200 cases, irrespective of the method of settlement, is $47,159.17; the 
average amount allowed in 300 cases, likewise irrespective of the 
method of settlement, is $11,019.99; and the percentage of recovery 
in these same cases, as previously indicated, is 25.30. (Table 36.)

Tables 23 and 24, on the amount allowed a widow, with or without 
children, for the death of her husband, would seem to indicate that 
the average amount allowed a widow without children in all cases is 
$17,496.56, while the average amount allowed a widow with children 
is $19,650.17. In cases settled by arbitration the average amount 
allowed a widow without children is $17,422.15 (table 23), and the 
average amount allowed a widow with children is $24,325.84 (table 
24). Surprising as it may seem, the same tables indicate that the 
average amount recovered on behalf of a widow without children for 
the death of her husband, when the case is settled through diplomatic 
channels, is $17,824 (table 23), whereas the average amount allowed 
a widow who is left with children upon the death of her husband is 
only $12,344.45, when the case is settled through diplomatic channels 
(table 24). Again, this may be explained, in part, by the considera
tion that among the cases settled through diplomatic channels, tabu
lated in table 24, as contrasted with those in table 23, there are a large 
number of cases in which the claim on behalf of the widow with 
children was made against China or was made by China against the
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Uiited States, and the amounts of the settlements in these cases are 
comparatively small.

The average amount allowed a widower for the death of a wife 
($9,000) is considerably smaller than the amount allowed a widow for 
the death of a husband. In the latter instance the widow has usually 
lost her chief financial support, while in the former case the husband 
has almost never lost any financial support (tables 23, 24, and 25).

The amounts allowed relatives for the death of a minor child aver
age slightly more than $2,500 (table 26). Unless the amount of 
money is awarded as punitive damages or given as an attempt to 
evaluate the life lost—in either of which instances the amount would 
seem to be disproportionately small—there is but slight justification, 
apart from an allowance for grief, for allowing any sum of money as 
indemnity in these cases. There is no immediate pecuniary loss. 
There is the remote possibility that had the child grown to adult 
life he, or she, would have contributed to the support of the parents. 
But in such suggestion we enter into the realm of speculative or 
remote damages. There are many contingencies that enter into the 
possibility of whether the child would be a financial asset rather than 
a liability to its parents. The health, ability, and character of the 
child, together with the probability of continued life, the possibility 
of the early death of the parents, etc., all mitigate against the serious 
consideration of compensating the parents for such financial loss. 
An older child, on the other hand, may be earning and contributing 
to the support of his parents or may be prepared, or preparing, to 
contribute such support, so that in the case of his death the allowance 
of an indemnity, apart again from punitive damages or the attempt 
to compensate the family for the life of the child, or for grief, is not 
the allowance of compensation for a remote injury, or at least not so 
remote an injury. Some of the soundest international cases, so far 
as the validity of the allowance of any indemnity is concerned, fall 
within this class of cases where parents have been actually dependent 
upon the adult child for support (table 27).

The average amount allowed a mother for the death of an adult 
child is larger than that allowed a father for the death of an 
adult child (tables 28 and 29). A father is usually not so financially 
dependent upon a child as is the mother.

Strangely, the average amount allowed minor children for the 
death of their parents ($15,787.75) is less than the amount allowed 
older children ($20,681.81) who are ordinarily better able to care for 
themselves (tables 30 and 31). This is apparently a curious outcome 
of the allowance of an indemnity based on the worth of the expected 
financial contributions of the deceased to the claimant. Naturally, a 
parent will have been in the habit or under the necessity, as the case 
may be, of contributing more to an older child. The child is more
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expensive as it grows older. Frequently, the child has reached an 
advanced stage in its education. In estimating the amount to be 
allowed, the probability of continued future contributions should be 
stressed. Nevertheless, the minor child, or the party claiming on his 
behalf, frequently finds it difficult to prove that he has been the 
recipient of large amounts, or that he would probably have received 
large amounts from his deceased parent had his parent lived. On the 
other hand, the older child will usually be able to show at least that 
he has received certain financial aid. The minor child, at the same 
time, may, as a matter of fact, have lost more in a financial way by 
the death of his parent than did the older child who is ready, or is 
nearly ready, to earn his own livelihood. There may be an injustice 
in the practical effect of the rule of expected contributions in this 
particular instance.

The average amount allowed for the death of a brother or sister is 
$6,650 (table 33). The amount allowed, of course, depends upon the 
income of the decedent and his contributions to the claimant or upon 
the method of measuring the indemnity adopted by the person charged 
with the calculation of the indemnity.

The amounts of the indemnities collected on account of death from 
mob violence, etc., are moderate (table 34). In many of the death 
cases that arise out of mob violence the indemnities are paid as acts 
of grace. And the indemnities paid as acts of grace are on the 
average even smaller. Where an indemnity is not admitted to be 
legally due, the amount of indemnity will not, in the nature of things, 
be overly generous—gracious as the payment may be stated to 
be (table 35).

TABLE 23
Claims of Widows for Death of Husband

No. Case Characteristics Amount
claimed

Amount
allowed

1 Celia v. de Flores, 1927 (Nica
ragua v. U. S.); diplomatic 
settlement.

Claim by widow of Fanor 
Flores, for death of husband 
who was accidently killed.

$1,000.00

2 Lettie Charlotte Denham (U. S. 
v. Panama); 1926 and 1932 
Commission, docket 6.

Claim for “grief and shock” 
because of murder of hus
band who had 5 illegitimate 
children by another woman.

$19,500.00 2,500.00

3 Sarah Ann Beatty, admx. of the 
estate of George Beatty (U. S. 
v. New Granada); 1857 Com
mission, docket 87.

Claim by widow for death of 
husband.

20,000.00 5,000.00

4 Joseph A. Linscott, admr. of 
the estate of William L. 
Dickey (U. S. v. New Gra
nada); 1857 Commission, 
docket 31.

Deceased left widow and 2 
brothers and father surviv
ing him.

10,000.00 6,000.00
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Case Characteristics Amount
claimed

Amount
allowed

Mrs. Bernardine A. Harrington, 
1910 (U. S. v. Panama); diplo
matic settlement.

Claim on behalf of widow; 
death of her husband was 
hastened by terrible treat
ment after arrest of de
ceased.

*$5,000.00 $5,000.00

Ruth Pitts (U. S. v. Germany); 
1922 Commission, docket 
5378.

Widow, 37, claimed for death 
of husband, 47, colored, who 
had earned $75 a mo.

14,828.80 5,000.00

Mrs. Alfred Louis Balderach, 
1932 (U. S. v. Honduras); 
diplomatic settlement; ms. 
Dept, of State, file no. 415.11 
Balderach, Alfred L.

No reasonable, sustained, and 
diligent attempt to arrest 
criminals who mortally 
wounded claimant’s hus
band. '

15,000.00 5,000 . 00

Elvira Almaguer (U. S. v. Mexi
co); 1923 General Claims Com
mission, docket 216.

Negligent prosecution and 
punishment of some of de
cedent’s assailants.

50,000. 00 7,000.00

Sarah Ann Gorham (U. S. v. 
Mexico); 1923 General Claims 
Commission, docket 258.

Failure to take proper steps to 
investigate, apprehend, and 
punish the assailants; wid
ow 65 yrs. of age.

25, 000. 00 7,000.00

Minnie East (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 2254.

Claim for death of husband, 
39; had contributed $175 a 
mo. to the support of his 
family.

50, 000. 00 7,000.00

Mrs. Lora M. Medbury (U. S. 
v. Germany); 1922 Commis
sion, docket 2055.

Widow, 53, claimed for death 
of husband, 50, a dealer in 
cheap antiques.

250, 000. 00 7,500. 00

Mamie Brown (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 182.

Claim by widow for death of 
S. Weston Brown, a seaman; 
failure to prosecute assail
ants.

t21, 000.00 8,000.00

Mrs. Elmer Elsworth Mead 
(Helen 0. Mead) (U. S. v. 
Mexico); 1923 General Claims 
Commission, docket 260.

Husband, 43 at time of death; 
had a salary of at least $200 
a mo., a large portion of 
which he contributed to the 
support of his wife.

25, 000. 00 8,000.00

Beatrice Di Caro (Italy v. Vene
zuela); protocols of Feb. 13 and 
May 7, 1903.

Widow of Giovanni Camma- 
rano claimed for death of 
husband, 64, who owned a 
small store and cultivated a 
small piece of land.

$77, 200.00 §9,650.00

Marfa Laura Z. Plehn (Ger
many v. Mexico); 1925 Com
mission, docket 6.

Husband had earned $7.81 a 
day as a cashier and book
keeper; died when 31 yrs. of 
age.

1114,955.00 ^9,970. 00

Winnifred Houghton Brown 
Keay (U. S. v. Germany); 
1922 Commission, docket 279.

Widow, 27, claimed for death 
of husband, 34, who had 
earned more than $5,000 a

150,000.00 10,000.00

Mary Barchard Williams (U. S. 
v. Germany); 1922 Commis
sion, docket 594.

Widow claimed for death of 
husband, 40, who had 
earned $4,000 a yr. as a 
mining engineer.

20,000.00 10,000.00

Belle Saunders Naish (U. S. v. 
Germany); 1922 Commission, 
docket 257.

Widow, 49, was injured, and 
her husband, 59, killed; hus
band had good position as a 
civil engineer.

20,000.00 12,500. 00

Serine Meling (Sweden v. Vene
zuela); 1903 Commission.

s footnotes at end of table.

Husband had been captain of 
S. S. Jotun.

**22,672.80 ffl9,167. 36
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TABLE 23—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

20 Mrs. Bernard A. Hoff, 1923 Widow claimed for murder of $25,000.00 tt$18,120.00
(U. S. v. China); diplomatic husband, 37 yrs. of age. No
settlement. serious effort to rid the 

country of bandits or to 
punish the murderers.

21 Mrs. Agnes Crooks (Canada v. Husband, 39, had earned 60,000.00 20,000.00
Germany); Canadian Royal 
Commission on Illegal Warfare 
Claims, etc., 1921, docket 773.

$3,000 a yr.

22 Margaret B. A. Woods (U. S. v. Widow, 55, claimed for death 100,000.00 25,000.00
Germany); 1922 Commission, of husband, 64, who was a
docket 5398. doctor of medicine.

23 Margaret Lavinia Kellett (U. S. Widow, 41, claimed for death 96,263.00 30,000.00
v. Germany); 1922 Commis of husband, 47, who had
sion, docket 232. earned $6,500 a yr. as vice 

president of a firm.
24 Bessie Ellms Bloomfield (U. S. Widow, 48, claimed for death 200,000.00 45,000.00

v. Germany); 1922 Commis of husband, 50, a lawyer who
sion, docket 245. had earned $6,000 a yr.

25 Bertha V. Trumbull (U. S. v. Widow, 32, claimed for death 50,000.00 50,000.00
Germany); 1922 Commission, of husband, 33, who had
docket 273. earned $10,000 a yr. and had 

unusual business prospects.
26 Mrs. Robert W. Imbrie, 1924 Husband an American Vice §§50,000.00 60,000.00

(U. S. v. Persia); diplomatic 
settlement.

Consul.

27 Cora A. Page (U. S. p. Ger Widow, 44, claimed for death 250,000.00 80,000.00
many); 1922 Commission, of husband, 46, who had re
docket 238. ceived salaries amounting to 

$15,000 a yr.

Total........................................................ UU$1, 641,419. 60 11$472,407. 36

Percent allowed on amount claimed in 26 cases______________ 28. 71
Average amount claimed in 26 cases_______________________ $63, 131. 62
Average amount allowed in the same 26 cases______________  $18, 131. 05
Average amount allowed in all cases_______________________ $17, 496. 56
Amount claimed in the 22 cases settled by arbitration________ $1, 546, 419. 60
Amount allowed in the 22 cases settled by arbitration________ $383, 287. 36
Percent allowed on amount claimed in the 22 cases settled by

arbitration________________________________________ 24. 13
Average amount claimed in the 22 cases settled by arbitration, _ $70, 291. 80
Average amount allowed in the 22 cases settled by arbitration. _ $17, 422. 15
Amount claimed in the 4 cases settled through diplomatic channels

where amounts claimed are available__________________  $105, 000. 00
Amount allowed in the 4 cases settled through diplomatic chan

nels where amounts claimed are available_____________  $88, 120. 00
Percent allowed on amount claimed in the 4 cases settled through

diplomatic channels where amounts claimed are available.. 83. 92
Amount allowed in the 5 cases settled through diplomatic

channels__________________________________________ $89, 120. 00
Average amount claimed in the 4 cases settled through diplo

matic channels where amounts claimed are available_____ $26, 250. 00
See footnotes at end of table.
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Average amount allowed in the 4 cases settled through diplo
matic channels where amounts claimed are available_____  $22, 030. 00

Average amount allowed in all cases (5) settled through diplo
matic channels____________________________________  $17, 824. 00

* Insisted upon by U. S. $50,000 claimed by individual.
t Stated in the opinion to be the amount claimed. $12,000 is the amount claimed in the memorial of the 

claimant.
1400,000 bolivares claimed on account of death. 1 bolivar equaled $0,193 U. S.
§ 50,000 bolivares. See supra, footnote t
0 $30,000 national gold. 1 Mexican gold peso (or dollar) equaled $0.4985 U. S.
1 $20,000 national gold. See supra, footnote ||.
** 84,600 crowns. 1 Swedish crown equaled $0,268 U. S. 
ft 71,520 crowns. See supra, footnote **.
Jt 24,000 Shanghai taels. 1 Shanghai tael equaled $0,755 U. S.
§§ At least; intimated.
IIH Claimed in 26 cases. $471,407.36 allowed in same 26 cases, 
w Allowed in all cases.

TABLE 24
Claims op Widows and Children for Death op Husband and Father

(Claims on Behalf of Children are Either not Presented or are Included in the
Claims of the Widows.)

No. Case Characteristics Amount
claimed

Amount
allowed

1 Family of Ti Shih Chi, 1915 (Chi
na v. U.S.); diplomatic settle
ment.

Claim on behalf of 5 dependents 
for death of a Chinese police
man.

*$500.00

2 Widow and children of Wang 
Erh-Ko, 1927 (China v. U.S.); 
diplomatic settlement.

Claim for death of a Chinese 
rickshaw coolie who was 
struck by a motor car operated 
by members of U. S. military 
forces.

875.00

3 Widow and children of Wang 
Peng-kwei, 1920 (China v. U.S.); 
diplomatic settlement.

Claim by widow and 4 children 
who survived Chinese cobbler.

*1,000.00

4 Widow and children of Li Shih 
Chi, 1920 (China v. U.S.); dip
lomatic settlement.

Widow and 4 children survived.. *1,000.00

5 Family of Ho Choy Yeen, 1904 
(China v. U.S.); diplomatic set
tlement.

Claim by family of deceased____ fl, 500.00

6

* t<

t“

Nateras de Soriano, 1923 (Santo 
Domingo v. U.S.); diplomatic 
settlement.

‘As an act of grace”.
‘As an act of friendly good-will”.

Claim on behalf of widow and 5 
children for death of Soriano, 
a butcher (35-38 yrs. of age), 
who was accidentally killed by 
an airplane operated by a U.S. 
marine.

$10,000.00 *2,000.00
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TABLE 24—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

7 Mrs. Louise A. Alleyne, 1923 (Gt. 
Br. v. U.S.); diplomatic settle
ment.

Claim by widow and 7 children 
of Rev. Sydney H. Alleyne, col
ored, who was accidentally 
killed by a tractor operated by 
the U.S. Army in the Panama 
Canal Zone, Apr. 13, 1923; 
Alleyne had received a salary 
of $900 a yr.

t$3,000.00

8 Mrs. Mie for Miye] Uratake, 1915 
(Japan v. U.S.); diplomatic set
tlement.

Claim by widow and 4 minor 
children of deceased, who was 
38 yrs. of age at time of death 
and who had earned $45. a 
mo.; Uratake was accidentally 
killed by an American soldier.

*5,000.00

9 Deborah Wasgatt (U.S. v. New 
Granada); 1857 Commission, 
docket 44.

Deceased left widow with 2 chil
dren; had been a blacksmith 
by trade. .

$10,000.00 5,000.00

10 Jacob G. Frey (U. S. o. New Gra
nada); 1857 Commission, dock
et 56.

Deceased left surviving him a 
wife and 10 minor children.

10,000.00 5,000.00

11 John Bamd, admr. of the estate 
of Peter Franks (U.S. v New 
Granada); 1857 Commission, 
docket 50.

Deceased left surviving him a 
wife and 3 minor children.

10,000.00 5,000.00

12 Louise O. Canahl (U. S. v Mex
ico); 1923 General Claims Com
mission, docket 693.

Proper measures not taken to 
apprehend murderers of claim
ant’s husband, 44, who was 
the sole support of his wife (the 
claimant) and their minor 
child.

50,000.00 5,000.00

13 Hazel M. Corcoran (U.S. v. Mex
ico); 1923 General Claims Com
mission, docket 161.

Failure of authorities to take 
proper steps to apprehend es
caped murderer; deceased left 
surviving him 2 minor chil
dren, one of whom was born 6 
mos. after the father’s death.

50,000.00 6,000.00

14 Lillian Greenlaw Sewell (U.S. v. 
Mexico); 1923 General Claims 
Commission, docket 132.

Claim by widow and minor 
child for death of husband and 
father; insufficiency in the 
administration of justice.

40,000.00 7,000.00

15 Dolores Guerrero vda. de Falcon 
(Mexico v. U.S.); 1923 General 
Claims Commission, docket 278.

Claim by widow and 4 children.. §9,231.42 7,000.00

16 Mary Callan (U. S. v. Germany); 
1922 Commission, docket 465.

Widow claimed for death of hus
band who had earned $1,600 a 
yr. and who left surviving him
3 children, one of whom was 
not self-supporting.

1100,000.00 tlO, 000.00

* “ As an act of grace.”
t Amount recovered was the approximate amount that would have been allowable as a lump sum if 

computed in accordance with the act of September 7,1916, secs. 10(0) and 14, 39 Stat. 742, 744, 746.
Sec. 10(C) of that act provides that the widow, upon the death of her husband, shall receive 35 percent 

of the deceased employee's monthly salary, and each minor child under 18 yrs. of age 10 percent but that 
the total for the widow and children shall not exceed 662$ percent.

Sec. 14 provides that in cases where lump-sum settlements are made to the widow the payments shall 
not exceed sixty months’ compensation.

$3,000 was H of Rev. Sydney Alleyne’s salary for 5 years.
§ 18,518.40 Mexican pesos; 1 Mexican peso equaled $0.4985 U.S.
|j Claimed by widow and 3 children.
1 Total amount allowed widow and one child, not self-supporting.
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No. Case Characteristics Amount
claimed

Amount
allowed

17 Ethel Dekle Strobel (U.S. v. Ger
many); 1922 Commission, dock
et 1330.

Widow claimed for death of hus
band, 27, who had earned 
$1,800 to $2,400 a yr. and who 
left 2 small children.

** $50,000.00 tf $26,500.00

18 Biajo Cesarino (Italy v. Vene
zuela); 1903 Commission.

Claim by son, “mother" and 
“minor child" for death of 
Gaetano Cesarino, a peddler, 
who was killed by a police 
official.

t*9,650.00 §§7,720.00

19 Mrs. Ethel Morton (U. S. v. Mex
ico); 1923 General Claims Com
mission, docket 2179.

Officer who committed the mur
der given inadequate sentence; 
deceased, 39, left widow and a 
minor child.

50,000.00 8,000.00

20 Family of Samuel Chaney, 1853 
(U.S. v. Paraguay); diplomatic 
settlement.

Claim presented on behalf of 
family of deceased.

D(|5,000.00 10,000.00

21 Mrs. Clara L. Byers, 1924 (U.S. v. 
China); diplomatic settlement.

Claim by widow and 5 children 
for death of husband, a mis- 
sionary» 50 yrs. of age.

1125,000.00 ***10,862.10

22 Caroline Donaghho (U.S. v. Mex
ico); 1868 Commission, docket 
703.

Claim by widow and 2 children 
(Ann and Robert) of Donagh
ho, who was killed in 1864 by a 
mob in Mexico.

100,000.00 tttH, 796.00

23 Jesds Navarro Tribolet el al. 
(U. S. v. Mexico); 1923 General 
Claims Commission, docket 
1246.

Claim on behalf of widow and 5 
minor children of deceased, 
who was executed without 
trial.

25,000.00 12,000.00

24 Laura M. B. Janes (U. S. v. Mex
ico); 1923 General Claims Com
mission, docket 168.

Widow and 5 children claim for 
death of husband and father; 
failure of authorities to appre
hend and prosecute.

25,000.00 12,000.00

25 Letitia Thomas Pitkin (U. S. v. 
China); 1900 Boxer Indemnity 
Commission.

Claim by widow and minor 
child for death of Horace 
Tracy Pitkin, who received 
a salary of $1,100 a yr.

100,000.00 12,000.00

26 Mrs. George L. Williams (U. S. 
v. China); 1900 Boxer Indemnity 
Commission.

Claim by widow and 3 minor 
children.

20,000.00 15,000.00

27 Lydia Lord Davis (U. S. v. 
China); 1900 Boxer Indemnity 
Commission.

Claim by widow and 3 minor 
children.

20,000.00 15,000.00

28 Gertrude Parker Massey (U. S. 
v. Mexico); 1923 General Claims 
Commission, docket 352.

Claim by widow and 2 minor 
children.

190,690.00 15,000.00

29 Margaret Glenn (U. S. v. Mex
ico); 1868 Commission, docket 
62.

Claim by widow and 3 minor 
children for murder of husband 
and father (James Glenn) and 
adult son and brother (An
drew B. Glenn).

20,000. 00 tttl9, 660.00

** Claim by widow and 2 minor children.
ft Total amount allowed widow and 2 minor children.
Jt 50,000 bolivares; 1 bolivar equaled $0,193 U.S.
§§ 40,000 bolivares. See supra, footnote tt
UU “Not less than $5,000”. MS. Department of State, I Instructions, Paraguay, p. 28, no. 1, October 6, 

1858.
It $50,000 claimed by widow.
*** $20,000 Shanghai currency; 1 Shanghai tael equaled $0.5431 U.S. 
ftf $12,000 Mexican gold awarded; 1 Mexican gold dollar equaled $0,983 U. S.
Jtt 20,000 Mexican gold. See supra, footnote ftf.

114297—36-------52
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No. Case Characteristics Amount
claimed

Amount
allowed

30 Mrs. Janet M. Baldwin, 1887 
(U. S. v. Mexico); diplomatic 
settlement.

Janet M. Baldwin, the widow, 
and Murray Baldwin, 15, the 
son of Leon McLeod Baldwin, 
claimed damages for failure of 
Mexican authorities to give 
decedent proper protection.

§§§$100,000.00 || IID $20,000.00

31 Dr. Duval, 1859 (Gt. Br. v. Mex
ico); diplomatic settlement.

Claim by widow and child for 
death of husband and father.

25,000.00 11125,000.00

32 Jeanne Coltman, execx. of the 
estate of Charles Coltman, 1922 
(U. S. v. China); diplomatic 
settlement.

Claim on behalf of widow and 
son presented by Dr. Robert 
Coltman, the father of dece
dent.

****25,000.00 tttf25,000.00

33 Helen O’Brien, 1918 (U. S. v. 
China); diplomatic settlement.

Claim by widow and 2 infant 
children of Howard LeRoy 
O’Brien, who was 25 yrs. of 
age at the time of his death.

25,000.00 tttt25,000.00

34 Jeannette A. Mitchelhill (U. S. v. 
Germany); 1922 Commission, 
docket 3982.

Claim by widow, 42, and minor 
son for death of husband and 
father, 44, who had earned 
from $4,000 to $5,000 a yr.

§§§§50,000.00 1111111130,000.00

35 Mary Schauffler Labaree, 1904 
(U. S. v. Persia); diplomatic 
settlement.

Rev. Benjamin W. Labaree, an 
American missionary, left wid
ow and 2 minor children sur
viving him. Laxity in efforts 
to prosecute guilty.

1111 30,000.00 * 30,000.00

36 Mary A. Reimert, et at., 1920 
(U. S. v. China ); diplomatic 
settlement; ms. Dept, of State, 
file no. 393.1123 Reimert, Wil
liam A.

Claim on behalf of widow and 4 
minor children for the killing 
of Rev. William A. Reimert, 
at Yochow, China, by a squad 
of soldiers (1 officer and 7 
privates).

t 55,287.40 X 35,774.20

37 Sarah Mildred Standish (U. S. 
v. Mexico); 1868 Commission, 
docket 385.

Widow, 37, claimed for death of 
husband who was able to earn 
$2,500 a yr.; 3 sons (8, 10, and 
12) survived Standish.

§ 107,500.00 || 39,320.00

38 Mary Ann Conrow (U. S. v. 
Mexico); 1868 Commission,
docket 392.

Claim by widow and 4 children 
(3 minors; the other 21 yrs. of 
age) for death of Aaron H. 
Conrow, a lawyer.

100,000.00 1 49,150.00

§§§Representative William W. Morrow to Secretary of State Bayard, October 8, 1887, enclosure, 
memorial of October 6, 1887. MS. Department of State, Miscellaneous Letters, October 1887, pt. 1.

Illllj Gold; paid in “equity", and “not to establish a precedent."
Ill Granted out of “humanity and justice" as a “voluntary indemnity"; amount stipulated to be paid 

in real property.
**** Claimed by U. S. $100,000 claimed by father of decedent.
fttt Indemnity agreed to be paid “out of pity and regard".
tttt $26,326.92 received on account of variation in rate of exchange.
§§§§ Claimed by widow and minor son.
II ||||!J Total amount allowed widow and son.
1111 $50,000 at one time claimed by U. S., but upon insistence of widow that the amount claimed was 

exorbitant U. S. claimed only $30,000.
* Actually paid, although Persia had at one time agreed to pay $50,000.
t $69,500 Mexican gold in all; 1 Mexican gold dollar equaled $0.81305 U. S. Of this amount $55,287.40 

U. S. was claimed on account of the death—$30,895.90 ($38,000 Mexican gold) for the children, and $24,391.50 
($30,000 Mexican gold) for the widow. $1,219.57 ($1,500 Mexican gold) was for property losses.

X $45,000 Mexican gold (paid by Gen. Chang Ching-yao, personally). Of this amount $35,774.20 U. S. 
was allowed on account of the death—$19,513.20 ($24,000 Mexican gold) for the children, and $16,261.00 
($20,000 Mexican) for the widow. $813.05 ($1,000 Mexican gold) was for property losses.

§ $110,000 less $2,500 for personal-property losses.
Q $40,000 Mexican gold; 1 Mexican gold dollar equaled $0,983 U.S.
1 $50,000 Mexican gold. See supra, footnoted.
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No. Case Characteristics Amount
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39 Lizzie Samoilescu (U. S. v. 
Germany); 1922 Commission, 
docket 2563.

Claim by widow and 3 minor 
children.

**$500,000.00 tt $50,000.00

40 May Davies Hopkins Gilmer 
(U. S. v. Germany); 1922 
Commission, docket 4.

Widow, 41, and minor child 
claimed for death of husband 
and father, 44, who had earned 
$25,000 annually in the ship
building industry and had 
spent entire salary on home 
and family.

tt 769,250.00 §§ 130,000.00

41 Mary McCormick Stone (U. S. 
v. Germany); 1922 Commission, 
docket 591.

Claim presented by widow, 36, 
and 3 minor children for death 
of husband and father, 44, 
who had earned $16,000 a yr.

fin 200,000.00 11105,000.00

Total....................................................................... © $2,916,608.82 + $805, 657.30

Percent allowed on amount claimed in 34 cases.......................... 27. 14
Average amount claimed in 34 cases........................................... $85, 782. 61
Average amount allowed in the same 34 cases......................... $23, 287. 71
Average amount allowed in all cases (41)................................ $19, 650. 17
Amount claimed in the 25 cases settled by arbitration...............$2, 616, 321. 42
Amount allowed in the 25 cases settled by arbitration............... $608, 146. 00
Percent allowed on amount claimed in the 25 cases settled by

arbitration............................................................................... 23. 24
Average amount claimed in the 25 cases settled by arbitration . $104, 652. 85
Average amount allowed in the 25 cases settled by arbitration . $24, 325. 84
Amount claimed in the 9 cases settled through diplomatic chan

nels where the amounts claimed are available................... $300, 287. 40
Amount allowed in the same 9 cases settled through diplomatic

channels where the amounts claimed are available .... $183, 636. 30
Amount allowed in the 16 cases settled through diplomatic

channels.................................................................................. $197, 511. 30
Percent allowed on the amount claimed in the 9 cases settled 

through diplomatic channels where amounts claimed are
available................................................................................ 61. 15

Average amount claimed in the 9 cases settled through diplomatic
channels where amounts claimed are available................... $33, 365. 26

Average amount allowed in the 16 cases settled through diplomatic
channels................................................................................... $12, 344. 45 **

** Total amount claimed by widow and children, 
ft Amount allowed widow and 3 children, 
tt Claimed by widow and child.
§§ Total award, including $50,000 allowed widow and $80,000 allowed minor child.
II !l Claimed by widow and 3 minor children.

Total amount allowed widow and 3 children.
© Claimed in 34 cases where amount claimed available. $791,782.30 was allowed in same 34 cases. 
+ Allowed in 41 cases.
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TABLE 25
Claims of Husbands for Death of Wife

No. Case Characteristics Amount
claimed

Amount
allowed

1 John Lambert (Canada v. Germany); 
Canadian Royal Commission on Il
legal Warfare Claims, etc., 1921, 
docket 824.

Claim by husband for death of 
wife, 25 yrs. of age; no monetary 
contributions.

$35,000 $3,000

2 Peter Kenneth MacHardy (U. S. v. 
Germany); 1922 Commission, 
docket 157.

Claim by husband, 38, for death of 
wife, 31, who had earned $18 a 
wk. as a waitress.

25,000 4,000

3 Charles Harry Booth (Canada v. Ger
many); Canadian Royal Commis
sion on Illegal Warfare Claims, etc., 
1921, docket 876. .

Claim by husband for death of 
wife who left surviving her a 
child 8 mos. of age.

5,000 5,000

4 Charles E. Worden (U. S. v. Ger
many); 1922 Commission, docket 
288.

Husband claimed for death of wife 
who had earned $1,000 a yr.

50,000 7,500

5 Edward Dingley (U. S. v. Germany); 
1922 Commission, docket 291.

Claim by husband, 40, for death of 
wife, 40, who had been a maid 
before her marriage and had 
made no monetary contribu
tions to the husband.

7,500

6 Samuel Elliott Hume (U. S. v. Ger
many); 1922 Commission, docket 
494.

Claim by husband for death of 
wife (a dressmaker before her 
marriage) who had contributed 
no money to her husband.

75,000 8,000

7 Samuel James Ferguson (U. S. v. Ger
many); 1922 Commission, docket 
46.

Husband, 22, claimed for death of 
wife, 23, and infant son; no pe
cuniary contributions.

200,000 10,000

8 Terrence Joseph Condon (U. S. v. Ger
many); 1922 Commission, docket 
240.

Claim by husband, 32, for death of 
wife, 28, who had made no mone
tary contributions to husband.

25,000 10,000

9 Rev. E. R. Beckman, 1911 (U. S. v. 
China); diplomatic settlement.

Claim for death of wife and 2 chil
dren.

*15,000 *15,000

10 Arthur Courtlandt Luck (U. S. v. 
Germany); 1922 Commission, 
docket 7.

Claim by husband, 40, for death of 
wife and 2 sons. Wife had kept 
a home but made no contribu
tions in a monetary way to hus
band.

200,000 20,000

Total t $630,000 t $90,000

Percent allowed on amount claimed in 9 cases .............................. 13. 09
Average amount claimed in 9 cases.................................................. $70, 000. 00
Average amount allowed in all cases................................................ $9, 000. 00
Amount claimed in the 8 cases settled by arbitration where amounts

claimed are available................................................................. $615, 000. 00
Amount allowed in the 8 cases settled by arbitration where amounts

claimed are available................................................................. $67, 500. 00
Percent allowed on amount claimed in the 8 cases settled by arbitra

tion where amounts claimed are available.............................. 10. 97
Average amount claimed in the 8 cases settled by arbitration where

amounts claimed are available.................................................. $76, 875. 00
Amount allowed in the 9 cases settled by arbitration..................... $75, 000. 00
Average amount allowed in the 9 cases settled by arbitration .... $8, 333. 33
Amount claimed in the one case settled through diplomatic chan

nels ............................................................................................. $5, 000. 00 *
* $5,000 each, for the death of the wife and 2 children.
t In 9 cases where amounts claimed were available. $82,500 allowed in same 9 cases. 
X In all cases.
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Amount allowed in the one case settled through diplomatic chan
nels ............................................................................................. $5, 000. 00

Percent allowed on amount claimed in the case settled through dip
lomatic channels........................................................................ 100. 00

Average amount claimed in the case settled through diplomatic
channels..................................................................................... $5, 000. 00

Average amount allowed in the case settled through diplomatic
channels..................................................................................... $5, 000. 00
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TABLE 26

Claims of Parents (or of Estate) for Death of Minor Child

No. Case Characteristics Amount
claimed

Amount
allowed

‘ Estate of Frank Edson Simcox (U. S. 
v. China); 1900 Boxer Indemnity 
Commission.

Claim for murder of Margaret 
Simcox, 10 mos. of age.

$2,500

2 Cyril Herbert Emanuel Bretherton 
(U. S. v. Germany); 1922 Commis
sion, docket 1263.

Claim for death of Elizabeth 
Bretherton, daughter, 15 mos. 
of age.

$10,000 7,500

3 Estate of Frank Edson Simcox (U. S. 
v. China); 1900 Boxer Indemnity 
Commission.

Claim for murder of Francis 
Simcox, 4 yrs. of age.

2,500

4 Estate of Ernest Richmond Atwater 
(U. S. v. China); 1900 Boxer Indem
nity Commission.

Claim for murder of Bertha 
Atwater, 5 yrs. of age.

2,500

5 Estate of Charles Wesley Price (U. S. 
v. China); 1900 Boxer Indemnity 
Commission.

Claim for murder of Florence 
Price, 6 yrs. of age.

2,500

6 Estate of Frank Edson Simcox (U. S. 
v. China); 1900 Boxer Indemnity 
Commission.

Claim for murder of Paul G. 
Simcox, 6 yrs. of age.

2,500

7 Estate of Ernest Richmond Atwater 
(U. S. v. China); 1900 Boxer Indem
nity Commission.

Claim for murder of Cecilia 
Atwater, 7 yrs. of age.

2,500

8 Estate of Ernest Richmond Atwater 
(U. S. v. China); 1900 Boxer Indem
nity Commission.

Claim for murder of Mary 
Atwater, 9 yrs. of age.

2,500

9 Estate of Ernest Richmond Atwater 
(U. S. v. China); 1900 Boxer Indem
nity Commission.

Claim for murder of Ernestine 
Atwater, 12 yrs. of age.

2,500

10 Teodoro Garcia and M. A. Garza 
(Mexico v. U. S.); 1923 General 
Claims Commission, docket 292.

Claim for death of a daughter, 
Concepcion Garcia.

*24,925 2,000

11 Tong Lee-man (and wife). 1923 (Chinas. 
U. S.); diplomatic settlement. MS. 
Dept, of State, file no. 393.9323 Tong 
Huan Yah; S. Doc. 96, 68th Cong., 
1st sess.; S. Doc. 204, 69th Cong., 
2d sess.; 45 Stat. 488, 911.

Tong Huan Yah, a boy 11 yrs. 
of age, was accidentally killed 
by Americans in target prac
tice while he was working in 
a garden.

tioo

See footnotes at end of table.
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TABLE 26—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

12 Adriano Cruceta, 1923 (Santo Domingo 
v. U, S.); diplomatic settlement; 
ms. Dept, of State, file no. 339.3923, 
Cruceta, Adriano; S. Rept. 1706, 
69th Cong., 2d sess.; act approved 
Feb. 13, 1928, 45 Stat. 1703.

Claim by father, who was blind, 
for death of his only son, Rafael 
Antonio Cruceta, 14 yrs. of 
age, who was accidentally shot 
by a U. S. sentinel while on 
duty.

t$l, 000

Total............................................................ t$34,925.00 §$30,600.00

Percent allowed on amount claimed in 2 cases.................................. 27. 20
Average amount claimed in 2 cases where amounts claimed are stated

(both settled by arbitration).......................................................  $17, 462. 50
Average amount allowed in the same 2 cases settled by arbitration.. $4, 750. 00
Average amount allowed in all 12 cases.............................................. $2, 550. 00
Amount claimed in the 2 cases settled through diplomatic channels 

not stated.
Amount allowed in the 2 cases settled through diplomatic channels... $1, 100. 00
Average amount allowed in the 2 cases settled through diplomatic

channels.......................................................................................... $550. 00

* 60,000 Mexican pesos; 1 Mexican peso equaled $0.4985 U. S. 
t “As a matter of grace”.
X Claimed in 2 cases where amounts claimed are given. $9,500 allowed in same 2 cases. 
§ In all cases.

TABLE 27
Claims of Parents for Death of Adult Child

No. Case Characteristics Amount
claimed

Amount
allowed

1 Estate of Chang Lin, 1923 
(China v. U. S.); diplomatic 
settlement; ms. Dept, of 
State, file no. 393.9323 Chang 
Lin; S. Doc. 96, 68th Cong., 
1st sess.; S. Doc. 204, 69th 
Cong., 2d sess.; 45 Stat. 488, 
911.

Claim on behalf of the parents, the 
grandparents, a wife, and two 
young sisters, all of whom were 
solely dependent upon Chang Lin, 
a Chinese coolie 30 yrs. of age, who 
earned 50£ a day as an employee 
of a garbage collector and who was 
killed by a private of the U. S. 
Army.

*$7,477.50 t$l,000

2 Francisco Quintanilla et al. 
(Mexico v. U. S.); 1923 General 
Claims Commission, docket 
532.

Record did not show extent to which 
the decedent’s earnings had gone 
to his parents.

J24,891.00 2,000

3 George M. and Annie B. Water
house (U. S. v. Mexico); 1923 
General Claims Commission, 
docket 263.

Claim by parents for death of Lt. 
Frederick D. Waterhouse; laxity 
in the prosecution of the crime.

60,000.00 2,500

4 Norman T. Connolly and Myrtle 
H. Connolly (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 265.

Parents of Lt. Cecil H. Connolly 
claimed indemnity; laxity of 
judicial procedure and failure to 
prosecute the guilty persons for 
the murder and robbery.

60,000.00 2,500

See footnotes at end of table.
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No. Case Characteristics Amount
claimed

Amount
allowed

5 Thomas and Margaret Kelly Parents claimed for death of un- $25,000.00 $3,500
(U. S. v. Germany); 1922 Com- married daughter, 35, who had
mission, docket 2562. earned $85 a mo., from which she 

made contributions to her parents 
in excess of the value of her board 
and lodging.

6 James Marks, admr. of the estate Deceased, about 35 yrs. of age, had 10,000.00 5,000
of Robert Marks (U. S. v. New been a railroad employee and
Granada); 1857 Commission, had earned $100 a mo., one half of
docket 144. which he contributed to his aged 

parents.
7 Lt. Clarence England, 1906 (U. S. Accidental death. Claim on behalf §5,790

v. France); diplomatic settle
ment.

of “parent and relatives”.

8 J. W. and N. L. Swinney (U. S. Reckless shooting by officers; lack of 25,000.00 7,000
v. Mexico); 1923 General Claims diligence in investigation. Finan
Commission, docket 130. cial support deceased gave claim

ants considered.
9 Thomas C. and Emma J. Miller Parents claimed for death of an un 100,000.00 15,000

(U. S. v. Germany); 1922 Com married son, 32, who had excellent
mission, docket 236. business prospects and who was 

definitely planning to care for 
them in their old age.

10 Family of Emilio Cortez Rubio, Boy returning from school killed by fl5,000
1931 (Mexico v. U. S.); diplo deputy sheriff. Nephew of former
matic settlement. President of Mexico.

11 Family of Manuel Gomez, 1931 Boy returning from school killed by fl5,000
(Mexico v. U. S.); diplomatic 
settlement.

deputy sheriff.

12 Lt. W. H. Langdon, 1921 (U. S. Claim by parents of an unmarried 40,000.00 ||15,000
p. Japan); diplomatic settle son, 32, who had earned $324 a mo.
ment. as a machinist in the U. S. Navy. 

Deceased had contributed to the 
support of his mother.

13 Alfred H. and Etta L. Brodrick Claim by parents of Carlton Thayer 250,000.00 25,000
(U. S. v. Germany); 1922 Com Brodrick for death of adult son
mission, docket 280. who was receiving a salary of 

$10,000 a yr.

Total............................................... 1$602,368. 60 **$114,290

Percent allowed on amount claimed in 10 cases.............................. 13. 03
Average amount claimed in 10 cases............................................... $60, 236. 86
Average amount allowed in all 13 cases............................................ $8, 791. 53
Amount claimed in the 8 cases settled by arbitration..................... $554, 891. 10
Amount allowed in the same 8 cases settled by arbitration............ $62, 500. 00
Percent allowed on amount claimed in cases settled by arbitration.. 11. 26
Average amount claimed in cases settled by arbitration................. $69, 361. 38
Average amount allowed in cases settled by arbitration................. $7, 812. 50
Amount claimed in the 2 cases settled through diplomatic channels

where amounts claimed are available........................................ $47, 477. 50
Amount allowed in the same 2 cases settled through diplomatic

channels where amounts claimed are available......................... $16, 000. 00
Percent allowed on amount claimed in the 2 cases settled through

diplomatic channels where amounts claimed are available........ 33. 70
Amount allowed in the 5 cases settled through diplomatic channels.. $51, 790. 00

See footnotes at end of table.
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Average amount claimed in the 2 cases settled through diplomatic
channels....................................................................................... $23, 738. 75

Average amount allowed in the 5 cases settled through diplomatic
channels....................................................................................... $10, 358. 00,

TABLE 27—Continued

* $15,000 Mexican (claim presented by a brother-in-law, apparently without the knowledge of the family) 
1 Mexican dollar (peso) equaled $0.4985 U.S. 

f Act of grace.
{49,932 Mexican pesos. See supra, footnote *.
§ 30,000 francs offered and paid by France; 1 franc equaled $0,193 U.S.
B As an expression of “condolence and consolation”.
1 Claimed in 10 cases. $78,500 allowed in the same 10 cases.
** Allowed in all cases.

TABLE 28
Claims of Mothers for Death of Adult Child

No. Case Characteristics Amount
claimed

Amount
allowed

1 Marie Rose Jean Baptiste, 1927 
(Haiti 0. U. S.); diplomatic 
settlement.

Mother, 60 yrs. of age, relied on son 
as her sole support.

$1,000.00 $1,000

2 Estate of Mrs. Fannie Cran
berry (U. S. v. Germany); 
1922 Commission, docket 
3992.

Claim by a mother, 73, for death of 
her son, 39, who had contributed 
from $50 to $75 a mo. to her sup
port.

1,500

3 Louise Love Sedberry (U. S. v. 
Germany); 1922 Commis
sion, docket 5221.

Claim by mother for death of son— 
the only one of claimant’s children 
who had no other dependents.

35,000.00 3,000

4 Emily Duncan Tesson (U. S. 
v. Germany); 1922 Commis
sion, docket 544.

Mother, 85, claimed for death of son, 
29, who had contributed $500 a yr. 
to her support.

145,731.86 3,000

5 Mary Ann Tilley, admx. of the 
estate of John Fields (U. S. 
v. New Granada); 1857 Com
mission, docket 22.

Mother claimed for loss of society 
and loss of support of son, 29 yrs. 
of age.

4,000.00 4,000

6 Mary Ann Tilley, admx. of the 
estate of George O. Fields 
(U. S. v. New Granada); 1857 
Commission, docket 22.

Mother claimed for loss of society 
and loss of support of son, 25 yrs. 
of age.

4,000.00 4,000

7 Frances Lapham Field (U. S. 
v. Germany); 1922 Commis
sion, docket 7.

Mother, 70, claimed for death of 
married daughter who had made 
her home with her mother for long 
periods of time.

50,000.00 5,000

8 Hepzibah Vernon Butler 
(U. S. v, Germany); 1922 
Commission, docket 289.

Mother, 73, claimed for death of son 
who had earned between $10,000 
and $20,000 a yr.; no evidence of 
regular support of mother prior to 
death.

249,500.00 5,000

9 Mrs. Annie P. Wright, 1931 
(U. S. v. Honduras); diplo
matic settlement; ms. Dept, 
of State, file no. 415.11 
Wright, John Edward.

Claim arising out of murder of John 
Edward Wright, timekeeper of the 
United Fruit Co.; Wright was shot 
from ambush and killed on Apr. 
24, 1931; gross negligence or com
plicity of local authorities in the 
failure to prosecute the guilty 
persons.

15,000.00 5,000
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No. Case Characteristics Amount
claimed

Amount
allowed

10 Esther Gisselberg, 1933 (U. S. 
v. Honduras); diplomatic 
settlement; ms. Dept, of 
State, file no. 415.11 Gissel
berg, V.

Claim for murder of Victor Gissel
berg who was shot during an at
tack on a mine. Of the three 
criminals involved, one only was 
arrested and prosecuted, and he 
was allowed to escape before sen
tence was passed upon him.

$15,000.00 $5,000

11 Ida Robinson Smith Putnam 
(U. S. v. Mexico); 1923 Gen
eral Claims Commission, 
docket 354.

Claim for death of claimant’s son, 
George B. Putnam, a mining en
gineer. Guilty party sentenced 
twice, but escaped twice and not 
reapprehended.

53,106.50 6,000

12 Margaret Roper (U. S. v. Mex
ico); 1923 General Claims 
Commission, docket 183.

Claim for death of William Roper, 
an American seaman; failure to 
prosecute. Earning capacity of 
deceased and support given 
claimant considered.

17,000.00 6,000

13 Martha Ann Austin (U. S. v. 
Mexico); 1923 General 
Claims Commission, docket 
680.

Failure to take measures to appre
hend the murderer of Samuel Al
fred Austin, who was 33 yrs. of age 
at the time of his death and who 
had contributed $75 a mo. to the 
support of his mother (Martha 
Ann Austin) who was nearly 80 
yrs. of age.

25,000.00 6,000

14 Carolina Vergne Vauquez 
(U. S. v. Germany); 1922 
Commission, docket 5008.

Mother claimed for death of a son, 
23, a doctor and surgeon; evidence 
of pecuniary contributions slight.

75,000.00 7,500

15 Estate of Grace Justice Han
kins (U. S. v. Germany); 
1922 Commission, docket 
2272.

Mother, 65, claimed for death of 
daughter, 36, who had contributed 
to her support.

7,500

16 Hettie D. Allen (U. S. v. Ger
many); 1922 Commission, 
docket 233.

Mother, 58, claimed for death of 
daughter, 28, who had contributed 
$300 a yr. to her support.

29,778.00 7,500

17 Mrs. Maria Alma Lenz, 1894 
(U. S. v. Turkey); diplomatic 
settlement.

Claim for death of Frank Lenz, who 
was murdered in Turkey while on 
a bicycle tour; laxity in prosecu
tion; failure to enforce punish
ment.

40,000. CO 7,500

18 Mrs. Laura A. Davis (U. S. v. 
Panama); 1915 Commission.

Claim by mother, 62, for death of son, 
Ralph W. Davis, 29, who con
tributed $2.50 a day to her support.

*20,000.00 9,000

19 Mary B. Hodges (U. S. v. Ger
many); 1922 Commission, 
docket 481.

Mother claimed for death of married 
son, 33, who had contributed $750 
a yr. to her support.

75,000.00 9,000

20 Lillie S. Kling (U. S. v. Mexi
co); 1923 General Claims 
Commission, docket 3114.

Claim by a mother for the death of 
her son, 22, who had received a 
salary of $400 a mo. as an employee 
of an oil company.

50,000.00 9,000

21 Heusken claim, 1861 (U. S. v. 
Japan); diplomatic settle
ment.

Claim on behalf of mother for mur
der of Mr. Heusken, secretary to 
the American Legation in Japan. 
Mother was deprived of her sole 
means of support.

10,000.00 10,000

22 Salom6 Lerma vda. de Galv&n 
(Mexico v. U. S.); 1923 Gen
eral Claims Commission, 
docket 752.

Claim by mother of Adolfo Pedro 
Galv&n who, prior to his death, 
had been employed as a foreman 
and laborer in the construction 
of a bridge; laxity in prosecution.

f24,925.00 10,000

See footnotes at end of table.
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TABLE 28—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

23 Mother of Walter Smith, 1914 Claim by mother for death of son, $10,000
(U. S. o. Canada); diplomatic Dec. 28, 1914; son was shot by a
settlement; ms. Dept, of Canadian game warden while he
State, file no. 342.112 Sm 6. was apparently duck hunting in 

violation of Canadian game laws.
24 Violet McCauley (U. S. v. Ger- Mother, 68, claimed for death of 10,000

many); 1922 Commission, daughter, 38, who had contributed
docket 421. $1,200 a yr. to her support.

25 Hannah J. Seccombe (U. S. v. Mother claimed for death of daughter 10,000
Germany); 1922 Commission, (a nurse), 38, who was her princi
docket 267. pal means of support.

26 Heirs of Jules Bran (France v. Widowed mother claimed for death t$96,500.00 §19,300
Venezuela); 1902 Commis of son, 38 yrs. of age, who had re
sion. ceived a salary of 25,000 francs a yr.

27 Execs, of the estate of Lewis L. Deceased killed by Chinese in search 60,000.00 c. 12,500
Etzel, 1904 (U. S. v. China); of pirates; survived by mother and
diplomatic settlement. 2 sisters.

28 Mary Anne Baker (U. S. v. Mother claimed for death of adopted 50,000.00 15,000
Germany); 1922 Commission, daughter who made substantial
docket 225. contributions to her foster mother.

29 Genevieve Cox Bancroft (U. S. Mother, 56, claimed for death of her 30,000.00 20,000
v. Germany); 1922 Commis unmarried son, 28, who had been
sion, docket 2271. her principal means of support and 

who had received a salary of from 
$4,000 to $15,000 a yr.

30 Josephine Bates (U. S. v. Ger Mother, 57, claimed for death of 25,000
many); 1922 Commission, 
docket 243.

successful son, 31 yrs. of age.

Total....................................... . U$l, 175,541.36 1$253,300

Percent allowed on amount claimed in 24 cases.......................... 16. 10
Average amount claimed in 24 cases........................................... $48, 980. 89
Average amount allowed in all 30 cases........................................ $8, 443. 33
Amount claimed in 18 cases settled by arbitration....................... $1, 034, 541. 36
Amount allowed in the 18 cases settled by arbitration................. $148, 300. 00
Percent allowed on amount claimed in the 18 cases settled by

arbitration................................................................................ 14. 33
Average amount claimed in the 18 cases settled by arbitration.. $57, 474. 52
Average amount allowed in the 18 cases settled by arbitration.. $8, 238. 88
Amount claimed in the 6 cases settled through diplomatic channels. $141, 000. 00
Amount allowed in the 6 cases settled through diplomatic channels. $41, 000. 00
Percent allowed on amount claimed in the 6 cases settled through

diplomatic channels................................................................. 29. 07
Average amount claimed in the 6 cases settled through diplo

matic channels......................................................................... $23, 500. 00
Average amount allowed in the 6 cases settled through diplo

matic channels............................................................................... $6, 833. 33

♦Asked by U. S. Mother claimed from $20,490 to $30,750.
150,000 Mexican pesos; 1 Mexican peso equaled $0.4985 U. S.
$500,000 bolivares; 1 bolivar equaled $0,193 U. S.
§100,000 francs; 1 franc equaled $0,193 U. S.
[] Claimed in the 24 cases where the amounts claimed are available. $189,300 allowed in same 24 cases, 
tin all cases.
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TABLE 29

Claims op Fathers for Death op Adult Child

No. Case Characteristics Amount
claimed

Amount
allowed

1 Pedro Flores, 1927 (Nicaragua v. Claim by father for death of son— $500
U. S.); diplomatic settlement.

2 David S. Myrie, 1921 (Gt. Br. v. Claim by father, 62, for accidental * 1,000
U. S.); diplomatic settlement. death of son, Reginald Ethel- 

bert Myrie, 29, who had con
tributed $10 a mo. to his father's 
support.

3 Charles Robinson (U. S. v. Germany); Father, 81, claimed for death of $25,000 2,500
1922 Commission, docket 223. unmarried son, 53, who had con

tributed $300 a yr. to his sup
port.

4 W. E. House (U. S. v. Germany); Claim by father, 51, for death of 10,000 5,000
1922 Commission, docket 4818. son, 21, where it was thought 

son, had he lived, would have 
given pecuniary aid to his father.

5 J. J. Boyd (U. S. v. Mexico); 1923 Father of Bennett Boyd claimed 25,000 5,000
General Claims Commission, dock indemnity; insufficient steps
et 123. were taken to apprehend Boyd’s 

murderers (bandits).
6 Tonnes Vatne, 1911 (U. S. v. China); Claim by father for death of son, 5,000 5,000

diplomatic settlement. Wilhelm T. Vatne, a missionary.
7 Henry W. Williamson (U. S. v. Ger Claim by father, 75, for death of 5,000

many); 1922 Commission, docket son, 40, who contributed $700 a
218. yr. to the father.

8 John Lewis, admr. of the estate of Claim by father arising out of 17,500 5,000
Moses Lewis (U. S. v. New Gra death of son, 21, for loss of serv
nada); 1857 Commission, docket 133. ices and loss of prospective 

profits.
9 James O. Stokes, admr. of the estate Claim by father for death of son 10,000 5,000

of Joseph Stokes (U. S. v. New 
Granada); 1857 Commission, docket 
54.

Joseph S. Mattock, 1908 (U. S. v.

who was alleged to have been a 
member of a filibustering party.

10 Charles C. Mattock (alias Charles 8,000
Panama); diplomatic settlement. Rand), a seaman, killed as re

sult of encounter with police; 
laxity of police.

11 F. R. West (U. S. v. Mexico); 1923 Claim presented by father on ac 25,000 10,000
General Claims Commission, dock count of murder of Edgar G.
et 241. West, an American oil driller; 

amnesty granted murderer.
12 Emmet R. Hicks, 1912 (U. S. v. Claim by father of Bert R. Hicks, fc.50,000 t 25,000

China); diplomatic settlement. deceased, who was 25 yrs. of age 
and unmarried at time of his 
murder.

Total............................................................ § $167,500 0 $77,000

Percent allowed on amount claimed in the 8 cases where amounts
claimed are available................................................................. 37. 31

Average amount claimed in 8 cases................................................. $20, 937. 50
Average amount allowed in all cases............................................... $6, 416. 66
Amount claimed in the 6 cases settled by arbitration where amounts

claimed are available................................................................. $112, 500. 00
Amount allowed in the 7 cases settled by arbitration....................... $37, 500. 00

See footnotes at end of table.
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Amount allowed in the 6 cases settled by arbitration where amounts

TABLE 29—Continued

claimed are available................................................................. $32, 500. 00
Percent allowed on amount claimed in the 6 cases settled by arbitra

tion where amounts claimed are available............................... 28. 88
Average amount claimed in the 6 cases settled by arbitration where

amounts claimed are available.................................................. $18, 750. 00
Average amount allowed in the 7 cases settled by arbitration___ $5, 357. 14
Amount claimed in the 2 cases settled through diplomatic channels

where amounts claimed are available ...................................... $55, 000. 00
Amount allowed in the 5 cases settled through diplomatic chan

nels ............................................................................................. $39, 500. 00
Amount allowed in the 2 cases settled through diplomatic channels

where amounts claimed are available ...................................... $30, 000. 00
Percent allowed on amount claimed in the 2 cases settled through 

diplomatic channels where the amounts claimed are avail
able ............................................................................................. 54. 54

Average amount claimed in the 2 cases settled through diplomatic
channels where the amounts claimed are available................. $27, 500. 00

Average amount allowed in the 5 cases settled through diplomatic
channels...................................................................................... $7, 900. 00

* Act of grace.
t $100,000 was claimed by father on account of the death of his son.
X Yielded $21,204.83 on account of losses by exchange.
§ In the 8 cases where the amounts claimed are available. $62,500 allowed in same 8 oases. 
|| In all cases.

TABLE 30
Claims of Minor Children for Death of Parent

No. Case Characteristics Amount
claimed

Amount
allowed

1 Bettina Silva (U. 8. v. Germany); 
1922 Commission, docket 1330.

Claim on behalf of daughter, 1 yr. and
8 mos. of age, for death of father who 
had earned from $1,800 to $2,400 a yr.

$10,000

2 Lyndon Surman (U. S. v. Ger
many); 1922 Commission, dock
et 2501.

Claim on behalf of son, 2, for death of 
mother, a housemaid, 33, upon 
whom the child was wholly depend
ent.

5,000

3 Hannah Samoilescu (U. S. v. Ger
many); 1922 Commission, dock
et 2563.

Claim on behalf of daughter, 2, for 
death of father, 32.

10,000

4 Charles Henry Salt (U. S. v. Ger
many); 1922 Commission, dock
et 277.

Claim on behalf of son, 2H, for death 
of his father, 37, who had earned 
$3,500 a yr.

15,000

5 Thomas James Silva, Jr. (U. S. r. 
Germany); 1922 Commission, 
docket 1330.

Claim on behalf of son, 3, for death of 
father, 27, who had earned from 
$1,800 to $2,400 a yr.

9,000

6 Barbara Winnifred Anderson 
(U. S. v. Germany); 1922 Com
mission, docket 622.

Claim on behalf of daughter, 3 yrs. of 
age, for death of mother and for her 
own personal injuries.

10,000

7 Ogden Haggerty Hammond, Jr. 
(U. S. v. Germany); 1922 Com
mission, docket 292.

Claim on behalf of son, 3, for death of 
mother, 29.

5,000
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TABLE 30—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

8 James Moffatt Mitchelhill (U.S. 
v. Germany); 1922 Commission, 
docket 3982.

Claim on behalf of son, 3, for death of 
father who had earned between 
$4,000 and $5,000 a yr.

$10,000

9 Charles George Edward Surman 
(U. S. v. Germany); 1922 Com
mission, docket 2501.

Claim on behalf of son, 4, for death of 
mother, housemaid, 33, upon whom 
the child was wholly dependent.

5,000

10 Angus M. Brown (U. S. v. Ger
many); 1922 Commission, dock
et 279.

Claim on behalf of son, 4, for death of 
father who had earned $5,000 a yr.

15,000

11 Millicent V. Hammond (U. S. v. 
Germany); 1922 Commission, 
docket 292.

Claim for death of mother, 29, on 
behalf of daughter, 5.

5,000

12 Francis Augusta Connelly (U. S. 
v. Germany); 1922 Commis
sion, docket 4065.

Claim on behalf of child, 5H, whose 
father, 51, was lost on Lusitania; 
child wholly dependent upon de
cedent for support; father earned $25 
a wk.

1,500

13 Dora Burke (U. S. v. Germany); 
1922 Commission, docket 2247.

Claim on behalf of daughter, 6 yrs. of 
age, for death of father who had 
earned $1,200 to $1,900 a yr.

$20,000 5,000

14 John Victor Klein (U. S. v. Ger
many); 1922 Commission, dock
et 476.

Claim on behalf of son, 6 yrs. of age, 
for death of father who was a success
ful playwright.

30,000

15 May Davies Hopkins (U. S. v. 
Germany); 1922 Commission, 
docket 4.

Claim on behalf of an only child, a 
daughter, 7 yrs. of age, for death of 
father, a highly trained shipbuilder, 
who earned $25,000 a yr. and spent 
entire earnings on his wife, child, 
and home.

80,000

16 Mary Stevens Hammond (U. S. 
v. Germany); 1922 Commission, 
docket 292.

Claim for death of mother, 29, made on 
behalf of daughter, 7.

5,000

17 Gladys Bilicke, as guardian of the 
estate of Carl Archibald Bilicke 
(U. S. v. Germany); 1922 Com
mission, docket 272.

Claim on behalf of son, 8 yrs. of age, for 
death of wealthy father.

30,000

18 Roy Atkins (U. S. v. Germany); 
1922 Commission, dockets 217 
and 293.

Claim on behalf of crippled son, 8, for 
death of his mother, 60, and of his 
stepfather, 49, who had contributed 
$25 a mo. to his support.

5,000

19 Jerome Samoilescu (U. S. v. Ger
many); 1922 Commission, 
docket 2563.

Claim on behalf of son, 9 yrs. of age at 
time of father’sdeath.

8,000

20 Blanche Frances Salt (U. S. v. 
Germany); 1922 Commission, 
docket 277.

Claim on behalf of daughter, 10, where 
father, 37, for whose death claim was 
made, had earned $3,600 a yr.

15,000

21 Melville Edwin Stone, 3d (U. S. 
v. Germany); 1922 Commission, 
docket 591.

Claim on behalf of son, 10, for death of 
his father, 44, whose income had been 
$21,000 a yr.

20,000

22 Andrew Connelly (U. S. v. Ger
many); 1922 Commission, 
docket 4065.

Claim on behalf of son, 10, whose 
father, 51, was lost on the Lusitania.

1,000

23 Yetta Samoilescu Ellisberg (U. S. 
v. Germany); 1922 Commission, 
docket 2563.

Claim on behalf of child, 11 yrs. of age 
at time of father’s death.

7,000

24 Eleanor McCormick Stone (U. S. 
v. Germany); 1922 Commission, 
docket 591.

Claim on behalf of daughter, 11, for 
death of father, 44, whose income 
had been $21,000 a yr.

20,000

25 Nancy Bilicke de Roulet (U. S. v. 
Germany); 1922 Commission, 
docket 272.

Claim on behalf of daughter, 11H yrs. 
of age, for death of wealthy father.

30,000
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TABLE 30—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

26 Nora Connelly (U. S. v. Ger- Claim on behalf of daughter, 12 yrs. of $1,000
many); 1922 Commission, age, for death of father, 51, who was
docket 4065. lost on Lusitania. The father earned 

$25awk.
27 Thomas B. King, Jr. (U. S. v. Ger- Claim on behalf of son, 12, for death of 20,000

many); 1922 Commission, father, 47, who had earned $7,280 a
docket 2560. yr.

28 Herbert Stuart Stone, Jr. (U. S. Claim on behalf of son, 13, for death of 15,000
v. Germany); 1922 Commission, his father, 44, whose income had
docket 591. been $21,000 a yr.

29 Stewart Cranston Kellett (U. S. Claim on behalf of son, 13, for death of $15,000 15,000
v. Germany); 1922 Commission, father, 47, who had earned $6,500 a
docket 232. . yr.

30 Priscilla C. Trumbull, by her Claim on behalf of daughter, 13, for 25,000
guardian (U. S. v. Germany); death of father, 33, who had earned
1922 Commission, docket 273. $10,000 a yr. and had unusually good 

business prospects.
31 Albert Constant Bilicke (U. S. v. Claim on behalf of son, 13 yrs. of age, 30,000

Germany); 1922 Commission, 
docket 272.

for death of wealthy father.

32 Virginia Loney Gamble (U. S. v. Claim on behalf of daughter, 16, an 100,000 25,000
Germany); 1922 Commission, only child, for death of both parents;
docket 466. father had earned $10,000 a yr.

33 Floyd Bringhurst Keser (U. S. v. Claim on behalf of only child, a son, 17, 100,000 25,000
Germany); 1922 Commission, for death of father, 42, and of mother,
dockets 1336 and 1337. 52; father had spent practically en

tire income of $12,000 a yr. on his 
home and family.

34 George David Richards (U. S. v. Claim on behalf of son, 17, a cripple, 20,000 9,000
Mexico); 1923 General Claims for death of father, 37 or 38, who had
Commission, docket 22. promised to educate him.

35 Stephen Kearney Parsons (U. S. Claim on behalf of only child, a son, 100,000 * 49,150
v. Mexico); 1868 Commission, 13, for death of father (Mosby Mon
docket 397. roe Parsons) who had been a success

ful attorney.
36 Heirs of Theodore Webster (U. S. Claim by 2 minor children (Theresa 200,000 10,000
& v. Mexico); 1868 Commission, and Charles) for death of father, 37,
37 docket 810. who was wounded and crippled by 

Mexican soldiers, his wounds having 
hastened his death.

38 Frans Jan Wouters, 1919 (Bel Claim on behalf of son for death of his 1,648
gium v. U. S.); diplomatic set father, Jan Van Wouters, at Ant
tlement; ms. Dept, of State, werp, in 1919; father struck by U. S.
file no. 411.38 Baptiste, Marie 
Rose J., and others; 45 Stat. 
2351; 46 Stat. 115.

Navy automobile.

39 John Coughlin (U. S. v. Ger Claim on behalf of minor son, whose 2,500
many); 1922 Commission, age was not disclosed on the record,
docket 2489. for death of father, a miner, 39 yrs. 

of age, who had earned from $24.50 
to $28 a wk.

40 Jeremiah Bernard Coughlin (U. S. Claim on behalf of minor son, whose 2,500
v. Germany); 1922 Commission, age was not disclosed on the record,
docket 2489. for death of father, a miner, 39, who 

had earned from $24.50 to $28 a wk. •

41 Jos6 M. Portuondo, guardian of Claim on behalf of minor son for death 100,000 60,000
Jose Antonio Portuondo (U. S. of father who was shot by Spanish
v. Spain); 1871 Commission. soldiers without a trial.

Tot at. f $655,000 t $647,298

See footnotes at end of table.
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TABLE 30—Continued

Percent allowed on amount claimed in 9 cases.................................. 30. 25
Average amount claimed in the 9 cases where amounts claimed are

available....................................................................................... $72, 777. 77
Average amount allowed in all cases (41)..........................................$15, 787. 75
(There was only one case in this category settled through diplomatic 

channels.)

* $50,000 Mexican gold; 1 Mexican gold dollar equaled $0,983 U.S.
f In the 9 cases where amounts claimed are available. $198,150 allowed in the same 9 cases. 
J In all cases.

TABLE 31
Claims of Adult Children for Death of Parent

No. Case Characteristics Amount
claimed

Amount
allowed

1 Catherine Callan (U. S. v. Ger- Daughter, 18, claimed for death of her $2,500
many); 1922 Commission, dock- father, 46, who had received a salary of
et 465. $1,500 a yr.; daughter was not self-sup

porting.
2 Katherine Hubbard (U. S. o. Ger- Daughter, 19, claimed for death of her 7,500

many); 1922 Commission,dock father who had contributed $500 to
et 437. $1,000 a yr. to her support while she 

was in college.
3 Miriam Hubbard Roelofs (U. S. Daughter, 20, claimed for death of father 25,000

v. Germany); 1922 Commission, who was ambitious and had earned
dockets 437 and 438. considerable by his own labor.

4 Frederick A. Pearson (U. S. v. Son, aged 23, claimed indemnity for 50,000
Germany); 1922 Commission, death of father who had earned $125,000
dockets 579 and 581. a yr. and had contributed $3,800 a yr. 

to the son; mother was also killed.
5 Frank Parlin Denham (U. S. v. Claim by crippled son, 24, for death of $20,000 2,500

Panama); 1926 and 1932 Com
mission, docket 6.

father.

6 Philip Klein (U. S. v. Germany); Son, 26, claimed for death of father, 48, 20,000
1922 Commission, docket 476. a successful playwright.

7 Gladys Mary Baylies (U. S. v. Daughter, 26, claimed for death of father, 10,000
Germany); 1922 Commission, 49, who had contributed $200 a yr. to
docket 93. her support.

8 Ward Edgerly Pearson (U. S. v. Son, 27, claimed for death of father, 53, 50,000
Germany); 1922 Commission, an electrical engineer, who had earned
dockets 579 and 581. $125,000 a yr. and had contributed 

$4,600 a yr. to the son; mother was also 
killed.

9 Elbert Hubbard II (U. S. r. Ger Son, 32, claimed for death of father, 59, 25,000
many); 1922 Commission, dock
ets 437 and 438.

who had a good business enterprise.

10 Katherine S. Thorne (U. S. v. Daughter, 37, claimed for death of her 100,000 15,000
Germany); 1922 Commission, mother, 57, who had aided the daughter
docket 2571. with money received as alimony.

11 Thomas H. Youmans (U. S. v. Claim by son for death of father, Henry 50,000 20,000
Mexico); 1923 General Claims Youmans; participation of local au
Commission, docket 271. thorities in the crime and lack of dili

gence in punishment of persons impli
cated in the crime.

Total............................. ........................... *$170,000 f$227,500

See footnotes at end of table.
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Percent allowed on amount claimed in the 3 cases where amounts
claimed are available.................................................................. 22. 05

Average amount claimed in the 3 cases where amounts claimed are
available .................................................................................... $56, 666. 66

Average amount allowed in 11 cases.................................................. $20, 681. 81
(There were no cases in this category settled through diplomatic 

channels.)

TABLE 31—Continued

* In the 3 cases where amounts claimed are available. $37,500 allowed in the same 3 cases, 
t In all cases.

TABLE 32
Claims op Minor and Adult Children for Death op Parent 

(Tables 30 and 31 combined)

Number of cases Table Amount
claimed

Amount 
allowed 
in cases 
where 

amounts 
claimed 

are
available

Amount 
allowed 
in all 
cases

41 ____ _________________________________________ ________ 30 *$655,000 
fl70,000

*$198,150 
f37,500

$647,298
227,50011_____________ _________ _____ _____________________________ 31

Grand total (52 cases)............................................................................ t$825,000 $235,650 $874,798

Percent allowed on amount claimed in 12 cases................................. 28. 56
Average amount claimed in 12 cases.................................................... $68, 750. 00
Average amount allowed in 12 cases where amounts claimed are

available........................................................................................ $19, 637. 50
Average amount allowed in all cases (52).............................................. $16, 823. 03

t 3 cases. 
t 12 cases.

TABLE 33
Claims for Death op Brother or Sister

No. Case Characteristics Amount
claimed

Amount
allowed

1 James Langdon, et al. (U. S. v. 
Panama); 1926 and 1932 Com
mission, docket 7.

Claim by a brother, a half-brother, 
and the heirs of 3 sisters (deceased) 
for death of Corp. Maurice 
Langdon.

$15,000 $2,000

2 Mary Ellen Carroll (CF. S. v. Ger
many); 1922 Commission, 
docket 2053.

Claim for death of a sister who had 
lived with claimant and had con
tributed $25 a wk. to her support.

2,500

3 Daisy Sanders (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 184.

Claim on behalf of sister, whose 
brother, Ernest Small, was drown
ed under circumstances creating 
liability on the part of Mexico.

*8,750 f2,500

See footnotes at end of table.
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No. Case Characteristics Amount
claimed

Amount
allowed

4 Rosetta Small (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 184.

Claim on behalf of sister, whose 
brother, Ernest Small, was drown
ed under circumstances creating 
liability on the part of Mexico.

*$8,750 f $2,500

5 Grace Ward (U. S. Germany); 
1922 Commission, dockets 579 
and 581.

Unmarried sister claimed for death 
of sister and brother-in-law, who 
had contributed $75 a mo. to her 
support.

5,300,000 3,000

6 Katherine L. Ward (U. S. v. 
Germany); 1922 Commission, 
dockets 579 and 581.

Unmarried sister claimed for death of 
sister and brother-in-law, who had 
contributed $75 a mo. to her sup
port.

5,300,000 3,000

7 & 8 Charles S. Stephens and Bow
man Stephens (U. S. v. Mexi
co); 1923 General Claims Com
mission, docket 148.

Claim by 2 brothers of deceased, only 
one of whom suffered financial loss 
on account of death of the third 
brother.

150,000 §7,000

9 B. B. Barney, admr. of the estate 
of Nathaniel T. Prebble (U. S. 
v. New Granada); 1857 Com
mission, docket 53.

Prebble left 4 brothers surviving him 
as his heirs at law.

10,000 5,000

10 Mrs. Bridget Williams, admx. 
of the estate of Patrick T. 
O’Neil (U. S. v. New Gra
nada); 1857 Commission, 
docket 135.

Claim on behalf of sister for death of 
her brother, a veterinary surgeon.

10,000 5,000

11 Michael Remmer, admr. of the 
estate of Victor Denner (U. S. 
v. New Granada); 1857 Com
mission, docket 137.

Claim on behalf of 2 brothers and 3 
sisters.

5,000 5,000

12 Michael Remmer, admr. of the 
estate of Bernard Denner 
(U. S. v. New Granada); 1857 
Commission, docket 138.

Claim on behalf of 2 brothers and 3 
sisters.

6,000 5,000

13 Maibelle Heikes Justice (U. S. 
v. Germany); 1922 Commis
sion, docket 2272.

Sister, 31, claimed for death of sister, 
36, who had contributed to her 
support.

7,506

14 
&
15

William T. Way, individually 
and as guardian of John M. 
Way, Jr. (U. S. v. Mexico); 
1923 General Claims Commis
sion, docket 2362.

Claim by a half-brother and a broth
er for death of a third brother 
(Clarence Way); award not based 
on pecuniary contributions of de
cedent to claimants.

fl25,000 18,000

16 Ellen Williamson Hodges (U. S. 
v. Germany); 1922 Commis 
sion, dockets 218 and 529.

Claim by sister for death of brother, 
40, who had contributed substan
tial amounts to her support and 
had promised to care for her in 
event of her husband's death.

10,000

17 Heirs of Frank Pears, 1899 (U. S. 
v. Honduras); diplomatic set
tlement.

Claim by mother of Pears and his 7 
brothers and sisters.

♦no, ooo 10,000

18 Family of Charles W. Riggin, 
1891 (U. S. v. Chile); diplo
matic settlement.

Claim by the brothers and sisters of 
Riggin, who was mortally wound
ed in the attack on the U. S. S. 
Baltimore, at Valparaiso, Chile.

10,000

19 Hannah Gay McRae, 1891 (U. S. 
v. Chile); diplomatic settle
ment.

Claim by a sister of William Turn
bull, also mortally wounded in the 
attack on the U. S. S. Baltimore, 
at Valparaiso, Chile.

10,000

20

See fo

Mary Evangeline Arnold Mun- 
roe (U. S. v. Mexico); 1923 
General Claims Commission, 
docket 274.

otnotes at end of table.

Claim by a sister for death of brother, 
George Arnold, through the acts 
of a mob, participated in by sol
diers.

50,000 11,000
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TABLE 33—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

21 Agnes Connelly et al. (U. S. v. Claim by 4 sisters and 2 brothers (11 $50,000 $18,00
Mexico); 1923 General Claims to 28 yrs. of age) of decedent, John
Commission, docket 270. A. Connelly, who had contributed 

$125 a mo. to their home.
22 Jean Maninat (France v. Vene Four sisters and a brother claimed tf386,000 tJ19,300

zuela); 1902 Commission. for death of brother; award in favor 
of one sister (Justina de Coss6) who 
had not received pecuniary con
tributions.

Total............................................................................................................................................ §§$635,500 ||||$146,300

Percent allowed on amount claimed in 17 cases............................... 16. 72
Average amount claimed in 17 cases.............................................. $37, 382. 35
Average amount allowed in all cases................................................ $6, 650. 00
Amount claimed in 16 cases settled by arbitration where amounts

claimed are available................................................................. $634, 100. 00
Amount allowed in the 16 cases settled by arbitration where

amounts claimed are available.................................................. $96, 300. 00
Percent allowed on amount claimed in the 16 cases settled by

arbitration where amounts claimed are available................... 15. 18
Amount allowed in all 19 cases settled by arbitration................... $116, 300. 00
Average amount claimed in the 16 cases settled by arbitration where

the amounts claimed are available.......................................... $39, 631. 25
Average amount allowed in all 19 cases settled by arbitration . . . $6, 121. 05
Amount claimed in the 1 case settled through diplomatic channels

where amount claimed is available.......................................... $10, 000. 00
Amount allowed in the 1 case settled through diplomatic channels

where amount claimed is available.......................................... $10, 000. 00
Percent allowed on amount claimed in the 1 case settled through

diplomatic channels................................................................. 100. 00
Amount allowed in all 3 cases settled through diplomatic channels. $30, 000. 00
Average amount allowed in all 3 cases settled through diplomatic

channels.................................................................................... $10, 000. 00 * **

* $17,500 was claimed by two sisters ($8,750 each), 
t $5,000 was awarded two sisters ($2,500 each). 
t $25,000 each—2 claims.
§ $3,600 each—2 claims.
Q $12,500 each—2 claims.
1 $4,000 each—2 claims.
** Claimed by U. S. $25,000 claimed by heirs, 
ft 2,000,000 francs; 1 franc equaled $0,193 U. S. 
tt 100,000 francs. See supra, footnoteff.
§§ In 15 cases where amounts claimed are available. $100,300 allowed in same 15 cases. 
80 In all cases.
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TABLE 34

Claims for Death Arising from Mobs, Riots, etc.

No. Place, date, and method of settlement
Killed

Amount Amount

Number Nationality
claimed allowed

1 Panama, New Granada; Apr. 15, 1856; 1857 
Commission.

*16 Americans $165,500 $78,000.00

2 Candelero, Mexico; July 16,1864; 1868 Com
mission.

1 American 100,000 1 11,796.00

3 Sakai, Japan; Mar. 8, 1868; diplomatic settle
ment. «

11 French 150,000 150,000.00

4 Angangueo, Mexico; Mar. 14, 1880; 1923 
General Claims Commission.

3 Americans 1150,000 § 49,000.00

5 Anaconda, Montana; Apr. 15, 1885; diplo
matic settlement.

4 Chinese |] 10,000 110,000.00

6 Squak Valley, Washington; Sept. 7, 1885; 
diplomatic settlement.

3 Chinese 0 7,500 1 7,500.00

7 Orofino, Idaho; Sept. 16, 1885; diplomatic 
settlement.

5 Chinese Q 12,600 112,500.00

8 New Orleans, Louisiana; Mar. 14, 1891; 
diplomatic settlement.

9 Italians 24,330.90

9 Valparaiso, Chile; Oct. 16,1891 (U.S.S. Balti
more) ; diplomatic settlement.

2 Americans 20,000.00

10 Walsenburg, Colorado; Mar. 12, 1895; diplo
matic settlement.

3 Italians 1 c. 6,000.00

11 Yreka, California; Aug. 26, 1895; diplomatic 
settlement.

1 Mexican 2,000.00

12 La Salle County, Texas; Oct. 11, 1895; diplo
matic settlement.

1 Mexican 2,000.00

13 Hahnville, Louisiana; Aug. 8-9, 1896; diplo
matic settlement.

3 Italians 6,000.00

14 Tallulah, Louisiana; July 20,1899; diplomatic 
settlement.

2 Italians 4,000.00

15 Boxer uprising, China; 1900 Domestic Com
mission.

** 29 Americans ft 545,000 tt 152,000. 00

16 Erwin, Mississippi; July 11,1901; diplomatic 
settlement.

2 Italians §§ c. 4,000. 00

17 Lienchow, China; Oct. 28, 1905; diplomatic 
settlement.

5 Americans QB 31,550 25,000.00

18 Panama, Panama; Sept. 28, 1908; diplomatic 
settlement.

1 American 8,000.00

19 Tampa, Florida; Sept. 20, 1910; diplomatic 
settlement.

1 Italian 6,000 116,000.00

20 Sianfu, China; Oct. 19, 1911; diplomatic 
settlement.

4 Americans ***20,000 ttt 20,000.00

21 Panama, Panama; July 4, 1912; 1915 Com
mission.

1 American 20,000 9,000.00

* See table 34a, post, p. 821.
t $12,000 Mexican gold; 1 dollar Mexican gold equaled $0,933 U. S.
X $50,000 claimed for the death of each.
§ For the death of Youmans, his son was awarded $20,000; for the death of Connelly, 4 sisters and 2 brothers 

were awarded $18,000; for the death of Arnold, his sister was awarded $11,000.
0 $2,500 each.
^ Paid “out of humane consideration and without reference to the question of liability”.
** See table 34b, post, p. 822.
ft In the 25 claims where amounts claimed are specified.
XX $132,000 was paid on the 25 claims where amounts claimed are specified.
§§ Paid “out of humane consideration and without reference to the question of liability”.
BO 50,000 taels, in addition to claims for loss of property; 1 tael equaled $0,631 U. S.
11 Paid “out of humane consideration and without reference to the question of liability therefor”.
*** $5,000 was claimed for the death of W. T. Vatne and $15,000 was claimed for the death of the wife and 

2 children of Rev. E. R. Beckman, 
ttt $5,000 was allowed for the death of each.



820 CHAPTER IV

Table 34—Continued

No. Place, date, and method of settlement
Killed

Amount Amount

Number Nationality
claimed allowed

22 Hupeh, China; Dec. 27, 1923; diplomatic 1 American $25,000 X $18,120.00
settlement.

23 Teheran, Persia; July 18, 1924; diplomatic 1 American §50,000 60,000.00
settlement.

Total............................................................................... 109 || $1,293,050 1 $685, 246. 90

Percent allowed on amount claimed in 85 cases................................ 47. 09
Average amount claimed in 85 cases where amounts claimed are

available....................................................................................... $15, 212. 35
Average amount allowed in all 109 cases.......................................... $6, 286. 66
Amount claimed in the 50 cases settled by arbitration (5 riots)

where amounts claimed are avialable........................................ $980, 500. 00
Amount allowed in the 50 cases settled by arbitration (same 5 riots). $299, 796. 00 
Percent allowed on amount claimed in the 50 cases settled by arbi

tration ......................................................................................... 30. 57
Average amount claimed in the 50 cases settled by arbitration.... $19, 610. 00
Average amount allowed in all 50 cases settled by arbitration........... $5, 995. 92
Amount claimed in the 35 cases (9 riots) settled through diplomatic

channels where amounts claimed are available......................... $312, 550. 00
Amount allowed in all 59 cases (18 riots) settled through diplomatic

channels.......................................................................................  $385, 450. 90
Amount allowed in the 35 cases (9 riots) settled through diplomatic

channels where amounts claimed are available......................... $309, 120. 00
Percent allowed on amount claimed in the 35 cases settled through

diplomatic channels.................................................................... 98. 90
Average amount claimed in the 35 cases settled through diplomatic

channels....................................................................................... $8, 930. 00
Average amount allowed in all (59) cases settled through diplomatic

channels...................................................................................... $6, 533. 06

X 24,000 Shanghai taels; 1 Shanghai tael equaled $0,755 U. S.
§ The least possible payment that would be acceptable.
H In the 85 cases (14 riots) where the amounts claimed are available. $608,916.00 allowed in the same 

85 cases.
11n all 109 cases (23 riots).
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TABLE 34a

Total Number of American Claims for Death Arising Out of the 

Riot of April 15, 1856 in New Granada

Case Characteristics of claim Amount
claimed

Amount
allowed

Joseph A. Linscott, admr. of the estate of 
William Dickey (U. S. v. New Granada); 
1857 Commission, docket 31.

Deceased left a wife, two 
brothers, and his father sur
viving him.

$10,000 $5,000

Michael Remmer, admr. of the estate of 
Victor Denner (U. S. v. New Granada); 
1857 Commission, docket 137.

Claim on behalf of 2 brothers 
and 3 sisters.

5,000 5,000

Michael Remmer, admr. of the estate of 
Bernard Denner (U. S. v. New Granada); 
1857 Commission, docket 138.

Claim on behalf of 2 brothers 
and 3 sisters.

5,000 5,000

Sarah Ann Beatty, admx. of the estate of 
George Beatty (U. S. v. New Granada); 
1857 Commission, docket 87.

Claim by widow for death of 
her husband.

20,000 5,000

James Marks, admr. of the estate of Robert 
Marks (U. S. v. New Granada); 1857 
Commission, docket 114.

Deceased had earned as a rail
road employee $100 a mo., 
one half of which he con
tributed to his aged parents.

10,000 5,000

John Lewis, admr. of the estate of Moses 
Lewis (U.S. v. New Granada); 1857 Com
mission, docket 133.

Claim by father for death of 
son and for loss of prospec
tive profits.

17,500 5,000

John Barnd, admr. of the estate of Peter 
Franks (U. S. v. New Granada); 1857 
Commission, docket 50.

Deceased left surviving him a 
wife and 3 small children.

10,000 5,000

Jacob G. Frey as admr. of the estate of 
Jacob Frey (U. S. v. New Granada); 1857 
Commission, docket 56.

Deceased left surviving him a 
wife and 10 children (1 to 23 
yrs. of age).

10,000 5,000

James 0. Stokes, admr. of the estate of 
Joseph Stokes (U. S. v. New Granada); 
1857 Commission, docket 54.

Claim by father for death of 
son.

10,000 5,000

B. B. Barney, admr. of the estate of Nathan
iel T. Prebble (U. S. v. New Granada); 
1857 Commission, docket 53.

Claim by administrator on 
behalf of 4 brothers, heirs at 
law of the decedent.

10,000 5,000

Mrs. Bridget Williams, admx. of the estate 
of Patrick T. O’Neil (U. S. v. New Gra
nada); 1857 Commission, docket 135.

Claim put forward by sister 
for death of her brother.

10,000 5,000

Henry W. Field, admr. of the estate of 
Hartley Gove (U. S. v. New Granada 
[Colombia]); 1864 Commission, docket 77.

Claim by administrator; no 
dependents.

20,000 5,000

Deborah B. Wasgatt, admx. of the estate 
of Aaron Wasgatt (U. S. v. New Granada);

' 1857 Commission, docket 44.

A blacksmith left widow and
2 children surviving him.

10,000 5,000

Mary Ann Tilley, admx. of the estate of 
John Fields (U. S. v. New Granada); 1857 
Commission, docket 22.

Mother claimed for loss of 
society and support of son.

4,000 4,000

Mary Ann Tilley, admx. of the estate of 
George C. Fields (U. S. v. New Granada); 
1857 Commission, docket 22.

Mother claimed for loss of 
society and support of son.

4,000 4,000

Timothy Sweet, admr. of the estate of Alan- 
son Sweet (U. S. v. New Granada); 1857 
Commission, docket 45.

Claim by administrator for 
death of a farmer, 48 yrs. of 
age.

10,000 5,000

Total ........................................................................ $165,500 $78,000



822 CHAPTER IV

TABLE 34b

The Total Number of American Claims for Death Arising Out of the 
Boxer Uprising in China in 1900

No. Name of deceased Amount
claimed

Amount
allowed

1 Frank Edson Simcox f $5,000
2 May Gilson Simcox 5,000
3 Paul G. Simcox $50,000 < 2,500
4 Francis Simcox 2,500
5 Margaret Simcox , l 2,500
6 Ernest Richmond Atwater 5,000
7 Lizzie Atwater 5,000
8
9

Mary Atwater
Cecilia Atwater ►.................................................................................................... 105,000 2,500

2,500
10 Bertha Atwater 2,500
11 Ernestine Atwater 2,500
12 Charles Wesley Price] 5,000
13 Eva Jane Price 100,000 5,000
14 Florence M. Price J 2,500
15 George Yardley Taylor. . 50,000 5,000
16 Annie Allender Gould. . . 5,000
17 Mary S. Morrill. . . 5,000
18 Hattie J. Rice. . . . 5,000
19 Mary E. Houston. . 20,000 5,000
20 Dwight Howard Clapp}

25,000 | 5,000
21 Jane Rowland Clapp ]' * i 5,000
22 Susan Rowena Bird. 10,000 5,000
23 Mary L. Partridge. 5,000
24 Hilda S. Anderson. 30,000 5,000
25 Hannah K. Lund. . 5,000 5,000
26 Carl J. Suber. . . . 10,000 5,000
27 Horace Tracy Pitkin (left widow and a minor child surviving)............................ 100,000 12,000
28 George L. Williams (left widow and three minor children surviving)................ 20,000 15,000
29 Francis W. Davis (left widow and three minor children surviving).................... 20,000 15,000

Total......................................................................................................................................................... $545,000 $152,000

Total amount allowed in the 25 cases where amounts claimed are
specified . . . . . $132,000

Total amount claimed in the 25 cases where amounts claimed are
specified....................................................................................... $545,000
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TABLE 35

Claims Paid as “Acts op Grace”, etc.

No. Case Characteristics Amount
claimed

Amount
allowed

1 Tong Lee, 1923 (China f. U. S.); 
diplomatic settlement; ms. Dept, 
of State, file no. 393.9323 Chang Lin; 
45 Stat. 488, 911.

Claim by father for acci
dental death of son, Tong 
Huan Yah (11 yrs. of age).

$100.00

2 Widow and children of Wang Erh- 
Ko, 1927 (China r. U. S.); diplo
matic settlement.

Claim for death of Chinese 
rickshaw coolie who was 
struck by an automobile 
operated by members of 
the U. S. military force 
while not acting in line of 
duty.

875.00

3 Estate of Chang Lin, 1923 (China f. 

U. S.); diplomatic settlement; 
ms. Dept, of State, file no. 393.9323 
Chang Lin; 45 Stat. 488, 911.

Claim on behalf of family of 
a Chinese garbage collec
tor who was killed by a 
private of the U. S. Army.

*$7,477.50 1,000.00

4 Family of Ti Shih Chi, 1915 (China 
v. U. S.); diplomatic settlement.

Claim for death of Chinese 
policeman at the hands of 
deserters from the U. S. 
military forces.

1,000.00

5 Widow and children of Li Shih Chi, 
1920 (China f. U. S.); diplomatic 
settlement.

Widow and 4 children sur
vived.

1,000.00

6 Widow and children of Wang Peng- 
kwei, 1920 (China f. U. S.); diplo
matic settlement.

Widow and 4 children sur
vived deceased Chinese 
cobbler.

1,000.00

7 David S. Myrie, 1921 (Gt. Br. f. 

U. S.); diplomatic settlement.
Claim by father for acci

dental death of son, 29 
yrs. of age, who had con
tributed to his support.

1,000.00

8 Adriano Cruceta, 1923 (Santo Do
mingo v. U. S.); diplomatic settle
ment; ms. Dept.of State, file no. 
339.3923 Cruceta, Adriano; S. Kept. 
1806, 69th Cong., 2d sess.; 45 Stat. 
1703.

Claim by father, who was 
blind, for death of his only 
son, Rafael Antonio, 14 
yrs. of age, who was acci
dentally shot by a U. S. 
sentinel while on duty.

1,000.00

9 Family of Ho Choy Yeen, 1904 
(China f. U. S.); diplomatic settle
ment.

Claim by father of deceased; 
money paid to widow.

fl, 500.00

10 Heirs of Florentino Suaste, 1895 
(Mexico f. U. S.); diplomatic set
tlement.

Widow and family claimed 
for death of husband and 
father who was shot and 
hanged by a mob.

2, ooo. or

11 Heirs of Luis Moreno, 1895 (Mexico 
v. U. S.); diplomatic settlement.

Heirs claimed for death of 
Moreno, who was lynched

2,000.00

12 Nateras de Soriano, 1923 (Santo Do
mingo f. U. S.); diplomatic settle
ment.

Father of a large family acci
dentally killed by landing 
of airplane operated by a 
U. S. marine.

10,000.00 2,000.00

13 John Williamson, 1921 (Gt. Br. v. 
U. S.); diplomatic settlement; ms. 
Dept, of State, file no. 311.4123 
Williamson, Daniel Shaw; S. Doc. 
172, 68th Cong., 2d sess.; 44 Stat. 
726.

Claim by parents for death 
of Daniel Shaw William
son, 22 yrs. of age, who 
was shot by a policeman 
in plain clothes, at East 
St. Louis, HI., July 1,1921, 
during an attempt to arrest 
him.

2,000.00

14

See fo

Heirs of Giuseppe (Joseph) Difatta, 
1899 (Italy f. U. S.); diplomatic 
settlement.

iotnotes at end of table.

Indemnity for family of 
victim who was hanged by 
a mob.

2,000.00
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TABLE 35—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

15 Heirs of Giovanni (John) Cyrano, 
1899 (Italy v. U. S.); diplomatic 
settlement.

Indemnity for family of 
victim who was hanged by 
a mob.

$2,000.00

16 Heirs of Henry Hoppe, 1894 (TJ. S. 
v. Mexico); diplomatic settlement; 
ms. Dept, of State, 24 Instruc
tions, Mexico: p. 172, no. 311, Jan.
8, 1897; p. 402, no. 283, Jan. 26, 1898; 
p. 596, no. 630, Oct. 26, 1898; and 
ibid. 136 Despatches, Mexico, no. 
528.

Hoppe murdered by police 
of State of Oaxaca; claim 
by father, 3 half-brothers, 
and 3 half-sisters. Crimi
nals prosecuted but es
caped punishment.

$25,000.00 |2,492. 50

17 Wife of G. E. McSweeney, 1894 (Gt. 
Br. v. Mexico); diplomatic settle
ment. Seems. Dept, of State, 136 
Despatches, Mexico, no. 528, en
closure 2.

Claim on behalf of widow. 
Criminals prosecuted but 
escaped punishment.

§2,492. 50

18 & 19 Giovanni and Vincenzio Serio, 1901 
(Italy v. U. S.); diplomatic settle
ment.

Claim on behalf of families 
of two Italians who were 
lynched at Erwin, Miss., 
in 1901.

4,000.00

20 Mrs. Mie [or Miye] Uratake, 1915 
(Japan v. U. S.); diplomatic settle
ment.

Claim by widow and 4 minor 
children; deceased had 
earned $45 a mo. and was 
38H yrs. of age. Deceased 
accidentally killed by 
American soldier.

5,000.00

21, 22, 
& 23

Salvatore Arena, Lorenzo Salardino, 
Giuseppe Venturella, 1896 (Italy 
v. U. S.); diplomatic settlement.

Lynching at Hahnville, 
Louisiana, 1896.

6,010.00

24, 25, 
& 26

Families of three Chinese, 1885 
(China u. U. S.); diplomatic settle
ment.

Riot at Squak Valley, Wash
ington, Sept. 7, 1885.

7,500.00 7, 500.00

27 Heirs of Frank Pears, 1899 (U. S. v. 
Honduras); diplomatic settlement.

Decedent unmarried. Claim 
by next of kin (his mother 
and 7 brothers and sisters).

U10,000.00 110,000.00

28 Mother of Walter Smith, 1915 (U. S. 
v. Canada); diplomatic settlement.

Claim on behalf of mother of 
Smith.

10,000.00

29, 30. 
31, & 32

Families of 4 Chinese, 1885 (China 
v. U. S.); diplomatic settlement.

Riot at Anaconda, Mon
tana, Apr. 15,1885.

10,000. 00 10,000.00

33, 34, 
& 35

Lorenzo Andinio, Stanislao Vittone, 
Francesco Ronchietto, 1895 (Italy 
v. U. S.); diplomatic settlement.

Claim for killing of 3 Italians 
at Walsenburg, Colorado, 
Mar. 12, 1895.

c. 6,000.00 10, GOO. 00

36, 37, 
38, 39, 

& 40

Families of 5 Chinese, 1885 (China 
v. U. S.); diplomatic settlement.

Riot at Orofino, Idaho, Sept. 
16, 1885.

12,500.00 12,500.00

41 Family of Emilio Cortez Rubio, 1931 
(Mexico v. U. S.); diplomatic settle
ment.

Nephew of ex-President of 
Mexico; youth killed by 
deputy sheriff.

15,000.00

42 Family of Manuel Gomez, 1931 
(Mexico v. U. S.); diplomatic set
tlement.

Son of a Mexican attorney; 
killed by deputy sheriff.

15,000.00

43 Lt. W. H. Langdon, 1924 (U. S. v. 
Japan); diplomatic settlement.

Claim by parents of Lang
don, 32 yrs. of age, who had 
earned $324 a mo. as a 
machinist in the U. S. 
Navy and had contrib
uted to the support of his 
mother.

40,000.00 ** 15,000.00

See footnotes at end of table.
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Table 35—Continued

No. Case Characteristics Amount
claimed

Amount
allowed

44 Mrs. Janet M. Baldwin, 1887 (U. S. Claim by widow and son, 15, $100,000. 00 tt$20,000.00
v. Mexico); diplomatic .settlement. for death of husband and 

father, LeonMcLeod Bald
win.

45 Dr. Duval, 1859 (Gt. Br. v. Mexico); Widow and child, claim for 25, 000. 00 tt 25, 000. 00
diplomatic settlement. death of husband and 

father.
46 Jeanne Coltman, execx. of the estate Claim by father for death of §§ 25, 000. 00 ||||25,000.00

of Charles Coltman, 1922 (U. S. v. son, who left widow and a
China); diplomatic settlement. son surviving him.

Total............................................................................................................................ 11 $278, 477. 50 °$215, 460. 00

Percent allowed on amount claimed in the 23 cases where amounts
claimed are available................................................................ 50. 45

Average amount claimed in 23 cases..................................................$12, 107. 71
Average amount allowed in all (46) cases.......................................... $4, 683. 91 * * * § ** * * §§
(All cases were settled through diplomatic channels.)

* $15,000 Mexican; 1 Mexican dollar (peso) equaled $0.4985 U. S. Claim presented by brother-in-law, 
apparently without knowledge of entire family,

f "As an act of friendly good will”.
t 5,000 Mexican pesos, as a matter of “mere equity”; 1 Mexican peso equaled $0.4985 U. S.
§ 5,000 Mexican pesos, as a matter of “equity”; see supra, footnote J.
|| Claim by U.S. $25,000 was claimed by the family of Pears.
I Payment coupled with a denial of responsibility.
** “ As an expression of condolence and consideration”.
ft “Equity” and “not to establish a precedent”.
tt A “voluntary indemnity” out of “humanity and justice”.
§§ Claimed by the U.S. $100,000 claimed by the father.
||0 “Out of pity and regard for the family ... in conformity with precedent ... as an evidence of 

sympathy”.
II In the 23 cases where amounts claimed are available. $140,492.50 allowed in the same 23 cases,
0 Allowed in all cases.

114297—37-------53
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TABLE 36

All Types of Claims

(Settled through diplomatic channels and by arbitration)

Method of settlement

Number 
of cases 
where 

amount 
claimed 
stated *

Total 
number 
of cases *

Amount
claimed

Amount 
allowed in 
cases where 

amount 
claimed 
stated

Amount 
allowed in 

all cases

Through diplomatic channels______ 59 102 $990,992.40 
8,618,878.48

$664,181.30 
1,761,479.36

$786,410.20 
2,503,979.36By arbitration_____________________ 145 198

Grand total.......... ............................ 204 300 $9,609,870.88 $2,425,660.66 $3,290,389.56

Percent allowed on amount claimed in 59 cases settled through diplo
matic channels............................................................................ 67. 02

Average amount claimed in the 59 cases settled through diplomatic
channels where amounts claimed are available.......................$16, 796. 48

Average amount allowed in the 102 cases settled through diplomatic
channels.......................................................................................  $7, 709. 90

Percent allowed on amount claimed in 145 cases settled by arbitra
tion ............................................................................................... 20.28

Average amount claimed in the 145 cases settled by arbitration where
amounts claimed are available.....................................................$59, 513. 64

Average amount allowed in the 198 cases settled by arbitration . . $12, 725. 14 
Percent allowed on amount claimed in all 204 cases, whether settled

through diplomatic channels or by arbitration...................... 25. 30
Average amount claimed in the 204 cases where amounts claimed are

available...........................................................................................$47, 159. 17
Average amount allowed in all 300 cases............................................. $11, 019. 99

* The 4 following cases have also been included in the computation: Noel Caccavilli (France v. Santo 
Domingo), discussed, ante, p. 724 (400,000 francs, or $77,200 at $0,193, claimed for murder of Caccavilli in 
1894; claim settled diplomatically for 225,000 francs, or $43,425); Herman H. Praetorius (U. S. v. Germany), 
1922 Commission, discussed, ante, p. 698 ($100,000 claimed by nephew for death of uncle; $2,500 awarded); 
Elizabeth Ellen Thorp (U. S. v. Germany), 1922 Commission, Decisions and Opinions 606, docket 4830 (claim 
for $33,280 by mother for death of adult son who was lost when the British S. S. Marina was sunk by a 
German submarine in 1916; $2,000 awarded); Samual Rosenfield and Bertha Rosenfield (U. S. v Germany), 
1922 Commission, ibid. 862, docket 7565 (claim by parents for death of son, Harry Rosenfield; $5,000 awarded).

Although cases may appear in several of the preceding tables, they are counted only once in table 36.
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