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CHAPTER V 
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PROPERTY
RESPONSIBILITY AND REPARATION

Grotius states that “fault creates the obligation to make good the 
loss”.1 This statement comprehends within its scope three problems 
in the settlement of a claim: (1) a possible “fault” on the part of the 
respondent state; (2) the existence and extent of the “loss” sustained; 
and (3) the amount of reparation which will “make good” the loss. 
We are particularly concerned with problems 2 and 3 in the considera
tion of the measure of damages in any case. (Although problem 1 
is a different problem from that on which the emphasis is placed in 
this treatise, it is, of course, of primary importance in the settlement 
of any case.)

It is necessary to determine in a given case whether the property 
rights for the interference with which the damages are asked, have 
actually been interfered with. For example, where a mere permission 
(without other interest) has been granted and subsequently revoked, 
no indemnity will be allowed, even though monetary losses have been 
sustained. In 1846, Kerjord & Jenkin, British merchants resident 
in Zacatecas, Mexico, purchased a quantity of goods in England 
designed for the Mexican trade and especially adapted to that 
market. According to a law of the United States of March 3, 1845,2 

it was permissible to export merchandise overland to 
No international Mexico via Santa Fe with the benefit of drawback on 
tionof;aeperm~is- duties. The goods referred to were ordered to be 
sion shipped to Philadelphia, thence overland to Santa Fe,

and thence to the interior of Mexico. They arrived 
in Philadelphia in June 1846, when war existed between the United 
States and Mexico and commercial intercourse between the two 
countries had stopped. By a special order of the Secretary of the 
Treasury permission was granted to proceed with the goods with the 
accustomed allowance of drawback, “without giving rise to any 
inferences as regards the condition of Santa Fe”. At Santa Fe a 
certificate was issued for the return of the duties which had been paid 
in the United States.

The caravan transporting the goods was later overtaken and 
detained by United States military forces en route to the capture of 
Chihuahua. After a delay of from six to eight months, at great 
expense to the owners arising from the loss of mules, consumption

1 De jure belli ac pads (1646 ed., Carnegie Endowment for International Peace, 
translation, 1925), bk. II, ch. XVII, sec. i, p. 430.

2 5 Stat. 750.
829



830 CHAPTER V

of provisions, damage to goods, and other losses, the caravan pro
ceeded to its destination.

Notwithstanding the delay, the claimants realized a large profit, 
though it was much less than they would have realized had there been 
no delay.

Their claim against the United States for $300,000 was presented by 
Great Britain to the Commission established between the two coun
tries under the convention of February 8, 1853.3 Umpire Bates held 
that the order of the Treasury was a mere “permission to the claimants 
to undertake an adventure which was at the time legally prohibited” 
and that it could not be “imagined that the United States Govern
ment had the slightest intention to confer a privilege which might 
interfere materially with their operations against the enemy”.4 5 The 
Umpire disallowed the claim on the grounds (1) that the claimants 
had no license to trade with the enemy or to pursue a course calculated 
to interfere with the military operations of the United States forces 
and (2) that the detention arose out of the state of war.6

In the case of Silvio Poggioli (Italy v. Venezuela), Umpire Ralston, 
of the Commission established under the 1903 protocols between the 
two countries, allowed the claimant damages for the burning of sugar 
mills, houses, and buildings; for the destruction of crops and merchan
dise; for the seizure of livestock; for the sacking of a store; for “in
juries to properties from having driven off agents”; for the loss of 
prospective coffee crops during three years of forced abandonment of 
the plantation; for costs of defending a wrongful suit; and for the 
expenses of a trip to Caracas for the purpose of submitting the claim 
to the Venezuelan Government.6

Large damages were also claimed in this case on account of the 
closing of the port of Buena Vista, with ensuing loss to the claimant. 
It was argued that the reason given for the closing of the port—that 
arms were imported there for the use of the revolution—was un
tenable, as other ports were not closed where arms could have been 
imported and that the closing of the port was a matter of spite 
toward the firm of which the claimant was a member. The claim 
for indemnity on this account was disallowed. In this connection, 
Umpire Ralston stated that:

3 Report of the Decisions of the Commission of Claims under the Convention of 
February 8, 1853 (1856) 351.

4 Ibid. 373.
5 Ibid. 375.
6 The claimant in this case also sought to prove that the acts would result in 

his ultimate bankruptcy if he did not receive an award. Umpire Ralston, 
however, did not allow indemnity for the loss of credit, stating in this connection 
that—

this item is entirely too indefinite and uncertain to be taken into consideration 
by the umpire. [Ralston’s Report (1904) 847, 870.]
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This may have been the case, but the umpire has nothing whatever to do with 
the reasons inducing the Government to close the port. The umpire assumes 

that it was within its police power to close it, and no contract 
Use of port existing between the Poggiolis and the Government (as in the
revocable Martini case), by virtue of which damages could be claimed

for the closing of the port, the power of the Government must 
be regarded as plenary and the reasons for its exercise beyond question.7

On November 28,1882 merchandise belonging to an Italian national, 
M. Joseph Consonno, was seized by Persian customs authorities at 
Recht, apparently upon the refusal of the owner to submit to the 
usual customs formalities. Nearly eight years later the goods were 
confiscated. As a result, a claim was made by Italy against Persia, 
seemingly for the value of the merchandise.

Sir William White was appointed Arbitrator in the case, under an 
agreement of June 5, 1890 between the two countries. He rendered 
an award on June 12, 1891, by the terms of which he allowed the 
Italian Government 78,000 francs, representing the value of the goods 
as it had been declared by the claimant, together with interest for 
the period of nearly eight years.8

It was held that the Persian customs authorities at Recht had the 
right to examine and stamp the merchandise contained in the ninety- 
two cases sought to be imported; that the claimant by opposing the 
examination had acted illegally; and, further, that the Persian Gov
ernment had the right, upon the refusal of Consonno to submit to the 
customs formalities, to confiscate the goods. However, it was also 
held that “the Persian Government, by not using its right immediately 
and by leaving the dispute unsettled for nearly eight years, caused a 
manifest injury to Consonno” and that “if it is just, on the one 
hand, to abandon to the Persian Government the said goods con
tained in the ninety-two above-mentioned cases, it seems equitable, 
on the other hand, to pay the value of them to M. Consonno according 
to the valuation by him at the customhouse”.

Again, a state may be held liable in damages although the losses 
occasioned may be the result of a bona-fide mistake in law. For 
example, in the case of The Coquitlam (Great Britain v. United States), 
a claim for $104,709.03 and interest was presented to the Tribunal 
established under the terms of the special agreement of August 18, 

1910 between the United States and Great Britain 
Where mistake on behalf of the charterers and the owners of the
°f *aw British steamer Coquitlam and the owners of her

cargo, on account of the wrongful seizure of the vessel 
in the Bering Sea by the United States Revenue Cutter Corwin on 
June 22, 1892.9

7 Ibid.
8 La Fontaine, Pasicrisie Internationale (Bern, 1902) 342, 343.
9 Nielsen’s Report (1926) 447.

114297—37------54



832 CHAPTER Y

On July 5, 1892 the United States District Attorney filed a libel of 
information against the Coquitlam, its appurtenances and cargo, in 
the District Court of Alaska, alleging that the ship had committed 
three separate offenses: (1) that by receiving and unloading merchan
dise and cargo in the waters and within four leagues of the coast of the 
United States she had violated sections 2867 and 2868 of the Revised 
Statutes of the United States; (2) that by transferring merchandise 
within those limits without having previously reported and received a 
permit she had violated section 3109 of the Revised Statutes; and
(3) that by having brought no written manifest of the cargo into the 
United States she had violated sections 2807, 2808 and 2809 of the 
Revised Statutes. On September 18, 1893, upon trial, the vessel and 
her cargo and appurtenances were condemned. On appeal, the United 
States Circuit Court of Appeals for the Ninth Circuit on November 16, 
1896 reversed the decree of forfeiture and dismissed the libel. Mean
while the vessel had been released on bond.

On December 21, 1904 the United States informed the British 
Ambassador that the United States Government recognized liability 
and would recommend payment of a reasonable indemnity but that 
it would be necessary for the British Government to submit proofs 
showing the nature and extent of the damages suffered by the seizure. 
There was no evidence that the British Government ever complied 
with this request.

When the claim was presented to the Anglo-American Tribunal 
the United States urged that the officer who made the seizure acted 
bona fide in the belief that the revenue laws of the United States had 
been infringed and that there was probable cause for this belief. As 
to this contention the Tribunal, Henri Fromageot, President, said:

The good faith and fair conduct of the officers of the Corwin are unquestionable, 
but though this may be taken into account as an explanation given by the same 
officers to their Government, it can not operate to prevent their action being an 
error in judgment for which the Government of the United States is liable to a 
foreign Government.10

The Tribunal held, further, that doubt as to the interpretation of the 
United States statutes did not constitute probable cause for the seizure.

The sum of $48,000 was allowed without explanation as to its com
putation,11 and interest was allowed from a date six months after the 
date of the decision of the United States Circuit Court (November 16, 
1896), i.e. May 16, 1896, to December 21,1904, the date on which the 
Government of the United States recognized its liability and asked to 
be informed of the amount of the damages claimed.

The determination of extent of loss and amount of damages is 
frequently fraught with more difficulty than that of determining

10 Ibid. 449-450.
11 Ibid. 450.
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whether responsibility exists. Umpire Lieber, first umpire of the 
Commission established under the convention of July 4, 1868 between 
the United States and Mexico, commented on this in a number of his 
decisions. In the case of Emilio Roberts (United States v. Mexico), 
he explained that:

It is often much more difficult for us to fix the amount of the claim, in a reason
able manner, than to give judgment about the justice of the same claim. Claim
ants almost always exaggerate enormously, and try to present the facts in the 
light most favorable to themselves, without paying great respect to the truth. 
The authorities having in charge the collection of the defensive evidence, very 
seldom pay attention to the estimate of damages, and use all their efforts in 
contradicting the principle of the claim. For this reason, we, the Commissioners, 
are compelled to proceed solely by simple conjectures and inferences, drawn from 
the few facts we have before us, and to make a very ample use of the discretionary 
power which pertains to our office.12

Grotius, statement, previously referred to, indicates, and the great 
Necessity of ac- preponderance of decisions of arbitral tribunals have 
tual pecuniary established, that in assessing damages for “fault” the 
loss actual existence of loss must be present. Contrary
to the law of many local jurisdictions nominal damages 13 are not 
ordinarily recoverable in international law. In international cases it 
is only where individuals or states have suffered injuries or pecuniary 
losses that the costly processes of arbitration are invoked. There 
have been, however, several seeming exceptions.

In the case of the Compagnie Generate des Asphaltes de France 
(Great Britain v. Venezuela), it appeared that in April and June of 
1902 a British company, the Compagnie General© des Asphaltes de 
France, owning a mining concession at Guanipa, Venezuela, was 
required by the Venezuelan Consul at Port of Spain, Trinidad (British 
territory), to pay $20 for passports on two occasions and the full 
amount of the duties chargeable in Venezuela on goods imported into 
that country on three occasions, as a condition precedent to the 
clearance of the British vessel Euterpe, which had been chartered by 
the company to carry food and laborers to Guanipa from Port of Spain. 
After July 10,1902 the Venezuelan Consul refused to clear the Euterpe, 
stating as his reason that the company had complained to the colonial 
authorities at Trinidad of his previous action and that the permit 
enabling him to clear vessels for the mining company had been with
drawn. The import duties paid under protest by the company on 
the three trips, were not in fact again paid in Venezuela. It appeared 
that Pedernales and Guiria, ports of entry for which the vessel desired 
clearance, were in the hands of revolutionists, at least for a part of 
the period during which the Consul refused clearance. It also ap

12 Memorial and Opinion, docket 594; ms. Department of State.
13 Under the local law of New Jersey, for example, nominal damages are allowed 

in cases where the evidence of the amount of damages sustained is insufficient. 
(Teets v. Halm (1927), 137 Atl. 559.)
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peared that, after July 10, 1902, the Consul cleared vessels other than 
those of this company for the same ports. The company claimed 
that, as the result of the refusal of the Consul to grant clearance, it 
was unable to make use of the schooner Euterpe, thereby losing three 
months’ time under the charter, and that it was forced to maintain 
the crew while the ship was idle. It also claimed that it was prevented 
from sending food and supplies to Venezuela, that the employees at 
the mines, being on the verge of starvation, were compelled to leave 
and go to Trinidad, and that all mining operations necessarily ceased. 
The company submitted a claim for 6,060 bolivares to the Claims Com
mission established by Great Britain and Venezuela under the terms 
of the protocols of February 13 and May 7, 1903.14

Umpire Plumley of that Commission decided that—
the Venezuelan consul resident at Trinidad has not the authority to issue them 
[passports] to a British subject, and can only countersign them if requested so to 
do; that it was wholly in the right of the captain of the Euterpe to sail for any port 
in Venezuela without having the passports of his passengers countersigned by 
the Venezuelan consul at Trinidad; that the matter of passports had nothing to 
do with the clearance of the Euterpe, and that it was error for the Venezuelan 
consul to insist upon their being a condition precedent to such clearance.15

He also held that—
To assume to collect in Trinidad import duties on goods to be entered at 

Venezuelan ports was an act of Venezuelan sovereignty on British soil. It was 
wholly without right and directly against the right of sovereignty which inhered 
in the British Government only. It could not be countenanced or permitted by 
and was a just cause of offense to that Government.

To take the other step and make the payment of these duties on British soil a 
condition precedent to the clearance by the Venezuelan consul of a British ship 
bound for a Venezuelan port was a most serious error on the part of such consul.16

The Umpire further held that—
the question of responsibility of Venezuela for the acts of their consul at Trinidad 
is found in the failure of the Government of Venezuela, after knowledge thereof, 
to make seasonable disclaimer of his acts and seasonable correction of bis mis
takes. If the respondent Government authorized or directed some of these acts, 
or only ratified them by silence and acquiescence, its responsibility is the same. 
In determining the issues raised in this case, especially those following June 28, 
1902, the umpire is not passing, in any part, upon the propriety or wisdom of the 
governmental policy of Venezuela in that regard. He can readily assume that 
it seemed to those in power that the exigencies of the situation required drastic 
measures for the preservation of the national life. In such case, however, it 
must have been appreciated that loss would ensue and that reparation therefor 
must follow.17

14 Ralston's Report (1904) 331.
15 Ibid. 334.
16 Ibid.
17 Ibid. 338.
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In assessing the amount of the damages the Umpire held that since 
the duties were levied wrongfully they should be restored, even though 
they were not in fact again paid by the claimant company. He stated:

The umpire is not disregardful of the claim of the honorable Commissioner 
for Venezuela that, since the duties were not, in fact, again paid, the claimant 

company has suffered no loss, and hence, in equity, has no 
Wrongfully rightful demand for their repayment: but it is the opinion of
fiSSPSSPn Q11T1PS x
restored though umPire that an unjustifiable act is not made just because, 
no actual loss perchance, there were not evil results which might well have 

followed. The claimant Government has a right to insist that 
its sovereignty over its own soil shall be respected and that its subject shall be 
restored to his original right before consequent results shall be discussed. The 
umpire having found that the requirement of import duties before clearance was 
an unlawful exaction and a wrongful assumption of Venezuelan sovereignty on 
British soil, it is just and right, and therefore justice and equity, that these 
duties be restored to the claimant company.18

The sum of £214 (5,403.50 bolivares), including interest, was 
allowed. The cost of making translations for the Commission was 
included in the award.

Claims were submitted to the American and British Claims Com
mission established under the terms of the special agreement of August 
18, 1910, by certain American citizens on account of the deprivation 
by British authorities of their titles to land. The titles were alleged 
to have been acquired in the Fiji Islands 19 from native chiefs prior 
to the annexation of the islands by Great Britain on October 10, 1874. 
Article IV of the agreement of the deed of cession of the islands to 
Great Britain reads as follows:

That the absolute proprietorship of all lands, not shown to be now alienated, 
so as to have become bona fide the property of Europeans or other foreigners, 
or not now in the actual use or occupation of some Chief or tribe, or not actually 
required for the probable future support and maintenance of some Chief or tribe, 
shall be and is hereby declared to be vested in Her said Majesty, her heirs and 
successors.20

Immediately after the cession Great Britain established a Board of 
Land Commissioners to investigate and pass upon the validity of 
titles to land. Its findings and conclusions were subject to review by 
the Governor in Council. Somewhat later, provision was made for 
the rehearing of cases on a proper petition before a final tribunal 
made up of the Governor and the members of his Council, with the 
Chief Justice of the Colony and the native commissioner sitting with 
them. Between 1874 and 1882 more than 1,300 claims were con
sidered and passed upon by the Board. Among these claims was that

18 Ibid. 340.
19 Fijian Land Claims (United States v. Great Britain), Nielsen’s Report (1926) 

588.
20 Ibid. 590.
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of Isaac M. Brower, an American citizen, whose claim for the allow
ance of a Crown grant for his land was disallowed.21

On account of the disallowance of his claim by the Board, Brower 
submitted a claim for $1,250, with interest, to the American and 
British Claims Commission. This claim, briefly, was as follows: In 
1863 two American citizens, Thompson and Gillam, purchased from 
a Fiji chief known as Tui Cakau a group of small islands, forming 
part of the Fiji group, known as Ringgold Islands. The islands were 
not inhabited and never had been. Not more than three of them 
had any potential value, the rest being described as “mere rocks’, 
or “sand banks”. There was a legend to the effect that treasure was 
buried there; and the natives went there to hunt turtles.

Gillam and Thompson paid $250 gold (Chilean money) for the 
islands. They dug for the treasure for a period of two months, and 
at the end of that time they put a blank deed of sale for the islands 
in the hands of the American Consul, Brower, and left them. There
after Brower sold the islands to one Barber; and still later, in 1870, 
he repurchased a half interest in the islands from Barber for the sum 
of £30. In 1873 the remaining half interest was sold by Barber to 
one Halstead.

In 1875, immediately after the cession of the Fiji Islands to Great 
Britain, Brower and Halstead applied for a Crown grant to the 
islands. Their application was refused in November 1880 by the land 
commissioners and in 1881, on rehearing, was again denied. At the 
final hearing in 1881 Brower and Halstead asked leave to amend the 
petition for the Crown grant and to substitute the names of two half
castes called Valentine for that of Brower, and the amendment was 
allowed.

Some three years previously Brower had entered into an arrange
ment, the exact nature of which was not disclosed in the record before 
the American and British Claims Commission, for the sale of the 
land to the Valentines for the sum of £100, which was paid. After 
the failure of Brower to secure the Crown grant to the land the Valen
tines sued Brower, in the Supreme Court of Fiji, for the repayment 
of the £100, and in August 1884 they recovered a judgment for that 
amount, which was duly paid.

On November 14, 1923 the American and British Claims Commis
sion, Henri Fromageot, President, held that—
the title was vested in Brower and Halstead at the time of the cession to Great 
Britain.

. . . The most reasonable view is that Brower did try to dispose of his interest; 
that the transaction was upset by the failure to secure a Crown Grant and that 
the final result was to place him exactly where he stood in the beginning. The 
effort to sell was abortive and he was obliged to pay back what he had received.

2i Ibid. 612.
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We find no evidence that the title definitely passed to the Valentines and remained 
in them; but their complete disappearance from the situation raises an obvious 
presumption against the supposition that Brower’s interest actually passed to 
them.

We hold that the title to a half interest in the Ringgold islands was properly 
vested in Brower at the time of the cession to Great Britain; that this title 
should have been recognized by Great Britain as the succeeding power in the 
islands under the obligation assumed at the time of the cession; and that Brower 
was the holder of the title at the date of the filing of the claim against Great 
Britain by the United States.22

The Commission then considered the subject of the amount of the 
damages to be allowed for the interference by Great Britain with 
Brower’s title to the land. It said:

Passing to the question of damages, it is plain that the islands forming the 
subject matter of this claim had only a speculative and precarious value. Nobody 
had ever taken the trouble to occupy and settle upon them. There is no evidence 
of any improvements. In their natural state they apparently formed only a 
fishing ground for turtle. The chart indicates that they were little more than 
reefs or points of rock. Their value apparently rested entirely upon a rumour of 
buried treasure. The original purchase for a fantastic consideration paid in gold 

pieces is explainable on no other theory. The subsequent 
No “real value”; dealings were clearly based upon the same speculative consid- 
nominal damages eration. The treasure tradition evidently persisted and the 
allowed same fictitious valuation is reflected in the purchase by Brower

of a half interest for £30, and in the purported transfer of that 
interest to the Valentines for £100. With the lapse of time the islands as such 
did not assume any real value, for as late as 1898, Mr. Allardyce, the Colonial 
Secretary and Receiver-General, made the following report upon them:

“These are six small islands of the Ringgold group. They are mere islets 
with a few cocoanut trees on them. They are situated in a remote portion 
of the Colony at a distance of about 180 miles from Suva. If put up to 
auction, I doubt if there would be a single bid for them.” (Answer, p. 11.)

In these circumstances, we consider that notwithstanding our conclusion on the 
principle of liability, the United States must be content with an award of nominal 
damages.

Now Therefore.
The Tribunal decides that the British Government shall pay to the United 

States, the nominal sum of one shilling.23
It will be seen that in the case of the Compagnie Generate des Asphaltes 

de France restitution was ordered of customs duties wrongfully assessed 
and paid by the claimant to the Venezuelan Government. This was 
ordered despite the fact that though the duties were properly leviable 
later, they were not so levied or paid by the claimants. In the 
Brower case the property for which the claimant had been wrongfully 
refused a Crown grant was of no “real value”. Under those circum
stances, nominal damages eo nomine were allowed.

Where the claimant alleges that he has sustained actual pecuniary 
damage, he must show that such damage was occasioned by the

22 Ibid. 614, 615.
23 Ibid. 615-616.
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wrongful act of the respondent state. For example, where claims 
were presented for losses of property of Canadian 

res^ndent^state nationals seized or destroyed in Germany, the Cana
dian Royal Commission held that it was not sufficient 

to show that the property was misappropriated or disposed of by 
private persons with whom the goods had been entrusted, but that it 
was necessary to show that the authorities of Germany, or its duly 
authorized agents, had misappropriated or disposed of the property.24

In the case of Paul De Maret (Belgium v. Germany), where stocks of 
raw materials were sold by the claimant because of fear that they 
would be commandeered by the German authorities, the Belgian- 
German Mixed Arbitral Tribunal held that the claimant had not 
suffered damage on account of an act of Germany.25

Similarly, where a claimant and his family had left Germany at the 
outbreak of the war and thereafter his property in Germany had been 
sold under onerous conditions, in compliance with instructions given 
by the interested parties, without having been sequestrated, the 
claim for losses sustained, including rent paid during the voluntary 
sojourn of the family in France, which was presented to the Franco- 
German Mixed Arbitral Tribunal, was disallowed.26

In August 1917 W. F. Thomas, an American citizen and agent for 
the Geo. A. Watson Tobacco Co.27 was sent to solicit business in 
Manchuria and China. In order to discourage him, his sample case 
was completely looted by persons alleged to have been connected 
with the South Manchurian Railway. When a claim was made by 
the company for $13,043 for the cost of sending the agent from 
Virginia to China, for his salary during the period, for the expenses 
of the head office, and for forfeiture of pending business, the com
pany was informed by the Department of State that the difficulty 
was purely a private matter between the company, or Thomas, and 
the railway officials. The claim was subsequently settled by the 
claimant and the railway company for about $800.

In these, as in other international cases, the burden of proof is 
upon the claimant to show not only that an international wrong has

24 Mrs. Mary D. Bristol (Canada v. Germany), II Reparations^ Royal Commission 
on Illegal Warfare Claims, etc. (Ottawa, 1928), 437, docket 1282; Re Mrs. Annie 
Booth Ward (Canada v. Germany), ibid. 445, docket 1295.

In the case of Dr. Emile Simard (Canada v. Germany), however, the claimant 
and his family, all Canadians, had fled from Brussels in 1914, leaving furnishings 
in a rented house which was subsequently taken possession of by the Germans, 
and upon the claimant's return after the Armistice he had found the house empty. 
Commissioner Friel inferred that the Germans had taken the contents of the 
house, and compensation was allowed therefor. (Ibid. 460, docket 1310.)

25 IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 103.
26 Hbritiers Elie Weill (France v. Germany), VI Recueil (1927) 190.
For other cases of remote damage, see ch. VII.
27 MS. Department of State, file no. 494.11T38.
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been committed but also, by the weight of authority, that pecuniary 
loss has been sustained by reason of the wrongful act.

In this connection attention is called to the case of M. Pacijico, 
a British subject, who claimed that he had suffered the loss of valuable 
documents relating to claims against the Portuguese Government 
when his house at Athens, Greece, was pillaged on April 4, 1847. 
The claims against Portugal related (1) to losses sustained and serv
ices rendered by Pacifico during the civil war in Portugal and (2) to 
claims for salary, expenses, and the cost of a voyage to Greece from 
Portugal, while the claimant was holding the office of Consul General 
of Portugal in Greece.

Pacifico’s claim against Greece was considered by a Commission 
which was appointed under the terms of the convention of July 18, 
1850 between Greece and Great Britain for the purpose of investi
gating this claim and which was composed of Leon Beclard, Umpire, 
appointed by France, Patrick Francis Campbell Johnston, appointed 
by Great Britain, and George Torlades O’Neill, appointed by Greece. 
This Commission discovered in the archives of the Cortes at Lisbon 
the originals and certified copies of the documents containing certain 
of Pacifico’s claims against Portugal. It was felt that Pacifico was 
still able to present these claims, if they were properly founded, 
although he had apparently neglected to present them promptly, and 
that he had sustained no actual pecuniary loss on account of the 
destruction in Greece of documents bearing on these claims.

On May 5, 1851 the Commission awarded the claimant £150, 
considering the possibility that a few documents of no great impor
tance might have been lost when his house at Athens was pillaged 
and considering, also, the expenses which he had incurred during the 
“instant investigation”.28

A claim on behalf of Winthrop C. Neilson, American owner (or 
holder of the legal title) of the S.S. Mohegan, was presented to the 
Mixed Claims Commission, United States and Germany, established 
under the terms of the agreement of August 10,1922, for damages occa
sioned by the increasing of the speed of the engine of the Mohegan 
far beyond the point of safety while the ship was escaping from a 
German submarine on August 6, 1918. The claim was disallowed 
on the ground that the claimant had failed to discharge the burden 
of proof resting on him of showing that the vessel had sustained 
damage from the attempt to escape.29

In another case, an automobile belonging to Fred Ludtmann, an 
American national, was seized in 1923 by French authorities in 
German-occupied territory because of his noncompliance with French

28 La Fontaine, Pasterisie internationale (Bern, 1902) 114.
29 Decisions and Opinions 670, docket 6481.
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orders concerning the operation of vehicles in that territory. In 
December 1923 he was informed that he could have his car, but he 
refused to apply for it and the car was turned over to the munici
pality of Dusseldorf. The authorities offered him 800 francs for 
the damage to the car, which had been used 215 days.30 The claim
ant, however, desired to be paid $2,400 (the alleged value of the car) 
plus $400 (the cost of equipping and conditioning the car) plus 
reimbursement for the expense to him of renting another car at $10 
a day. He was unable to explain the business in which he was 
engaged that necessitated the daily hiring of a car. Under all the 
circumstances the Department of State took the position that it was 
not in a position to press the claim against the French Government.31

The Custodian of Enemy Property of the Union of South Africa 
stated in his report of December 31, 1924 that “The cost of investi
gating claims for merchandise, etc., lost at sea as the result of enemy 
action was £915 4s., but this investigation proved that in most 
instances the importers had passed their losses on to consumers 
or had made excess war profits, which more than covered their 
losses.” 32 In his report of December 31, 1925 33 he proposed that 
compensation should be paid for loss of merchandise in transit but 
that no compensation should be paid to claimants who were liable 
for excess-profits duty during the period of the war or in respect of 
shipments made after the outbreak of the war where merchants 
and importers had failed or neglected to insure against war risks or 
had recouped themselves by passing their losses on to the consumer.

The claim of Dr. J. B. Bance, Receiver in Bankruptcy of Ernesto 
Capriles, was submitted by the United States to the United States- 
Venezuelan Commission, established pursuant to the protocol 
of February 17, 1903, for the benefit of three American companies— 
Weeks, Potter & Co., Seabury & Johnson, and Johnson & Johnson— 
creditors of Capriles, in the amount of 15,576.60 bolivares, which was 
“the proportionate amount corresponding to them in a credit of
200,000 bolivars held by Capriles, a Venezuelan national, against the 
Venezuelan Government” and which was at the time judicially in the 
hands of the receiver in bankruptcy for collection.

The Commission held that it was “not possible to consider any in
dividual credits from the total estate as the private property of any 
one creditor” and that the collection of the credit against Venezuela 
“originally owned and still owned” by a Venezuelan citizen was not 
within the jurisdiction of the Commission.34 The American com

30 MS. Department of State, file no. 451.11L96.
31 Ibid. 451.11L96/6.
32 Union of South Africa, Report of the Custodian of Enemy Property (Cape

town, 1925) 4.
33 Ibid. (Capetown, 1926) 4.
34 Morris’ Report (1904) 381, 383.
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panies had not suffered pecuniary loss on account of an international 
wrong; rather, the claim was essentially the claim of a Venezuelan 
national against his own Government.

A Canadian corporation, the Pulford Drug Company, Limited, 
presented a claim to the Canadian Royal Commission for the loss of 
a shipment of perfumes and toilet preparations shipped from Glad
stone & Company, Paris, in July 1914 via Antwerp, instead of via 
Cherbourg, as the claimants wished. The claimants refused to pay 
for the goods because they were not shipped via Cherbourg. The 
goods were therefore lying in Antwerp ready for transportation to 
Canada at the time when Germany captured Antwerp in 1914, and 
were subsequently lost. James Friel, Commissioner of the Canadian 
Royal Commission, in his decision of March 18, 1926, held that the 
claimants were not “out of pocket” in the transaction, and he dis
allowed the claim, stating that if anyone had a claim against Germany 
it was the French firm, which would have to collect through the 
French Government.35 36

Where an international wrong, together with actual pecuniary 
Actual loss— loss, is shown to exist but where the extent of the 
amount uncertain joss not clearly established, reparation may be made.

Fayette Anderson and William Thompson} American landowners in 
Mexico (despite the provision of the Mexican Constitution that those 
who hold land in Mexico are Mexican citizens—that provision being 
“permissive and not obligatory”) presented claims to the Depart
ment of State for $38,735 for personal property used or destroyed on 
their lands in 1864 by Mexican troops under the command of General 
Corona.

Umpire Thornton, of the 1868 Commission, before whom the claim 
against Mexico was submitted by the United States, awarded the 
claimants $3,200, together with interest at 6 percent from the close 
of the year in which the final destruction of property occurred. In 
his decision of November 5, 1874 he said:

It seems proved that a certain amount of property was forcibly taken by Mexi
can troops from the house of the claimants on October 12, 1864,—that the eight 
muled team of the claimants was used from time to time by those troops; that 
forage to a certain amount was carried off by them.

The evidence as to the amount and value of the property, of which the claim
ants were forcibly deprived, and as to the number of days for which their team 
was used by the Mexican troops, is not satisfactory, though it is clear that some 
of their property was so taken and that their team was impressed. But the 
Umpire believes that he will be acting fairly towards both parties by awarding, 
as he does, the payment by the Mexican Government of the sum of . . .
$3,200 [Mexican gold dollars].36

35II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 442, docket 1288.

36 Opinion, docket 333; ms. Department of State.
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The Germar-Mexican Claims Commission, established under the 
terms of the convention of March 16, 1925, allowed damages in a 
number of cases where there was clear proof of actual loss and where 
the precise amount of such loss was uncertain.

Henny Schragenheim, a German citizen and the widow of Dr. Samuel 
Schragenheim, a German physician and the head of a hospital in 
Mexico, presented a claim for $13,196 national gold on behalf of the 
minor son and heir of Schragenheim, for losses suffered February 18 
and 19, 1916 during the revolutionary period in Mexico. The prop
erty lost was contained in cases and trunks deposited with a certain 
company in Mexico. Nineteen of the cases contained medical instru
ments, books comprising a medical library, silver, glassware, and 
clothing. M. Cruchaga, President Commissioner of the Commission, 
after reviewing the evidence, stated that:

There does not appear in the proceedings satisfactory proof of the fact which is 
invoked as a basis of the claim; however, there are facts for considering that the 
cases lost and looted contained certain objects owned by Senor Schragenheim, the 
exact value of which could not be fixed.

In view of these considerations, I am of the opinion that, simply judging in 
equity, it be declared that there are grounds for the claim instituted in favor of 
the widow of Schragenheim and that the Government of Mexico should pay her 
compensation up to the sum of $3,000.00 National Gold, without interest.37

In another case decided by the same Commission, a claim for 
$16,400 national gold was made by Hans Fitzner, a German citizen, 
for damages suffered on account of revolutionary disturbances in 
Mexico between the years 1914 and 1917. M. Cruchaga, President 
Commissioner, in awarding $2,000 national gold, stated that:

It appears proven in the proceedings that the claimant lost, as a consequence 
of revolutionary acts, live-stock, and different effects or implements which he 
had on the property. As the facts in the record do not fix the quantity of damage 
suffered, it would be proper to fix it in equity and in my opinion the sum of 
$2,000.00 National Gold is adequate.38

In the case of Juan Laue and Company, in Liquidation (Germany v. 
Mexico),39 submitted to the same Commission, a claim was made for 
$1,008.62 national gold for mules, alfalfa, corn, fodder, etc., with 
which the claimant company was compelled to supply the revolu
tionary forces.

In allowing the sum of 500 pesos M. Cruchaga, President Com
missioner, said that:

The proof rendered does not combine all the formalities which might be desired, 
but it is sufficient to form the impression, in equity, that the claimant suffered 
the damages for which they demand indemnity.

37 Opinion, docket 5, unprinted, translation.
38 Opinion, docket 51, unprinted, translation.
39 Opinion, docket 129, unprinted, translation.
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There are no antecedents in the proceedings to determine the amount of the 

said damages and it is appropriate to make an appraisement which would be 
appropriate in equity.

The claim of Frederick W. Stacpoole, a British subject, was pre
sented to the Commission established under the terms of the con
vention of November 19, 1926 between Mexico and Great Britain, 
in the amount of $475.50 Mexican, for the loss of personal property 
at the hands of the Obregonistas on May 4, 1920.40 The Commission 
found that Mexico was responsible for the acts described. As to the 
objects taken and their values there was “no absolutely convincing 
evidence”. The claimant at the time was fleeing, owing to danger 
to person and property. The Commission held that the mere absence 
of detailed evidence as to the exact amount of the loss did not justify 
the disallowance of the whole claim and decided that the objects 
enumerated by the claimant which he was compelled to surrender 
were not more than he was likely to have carried with him. However, 
the Commission considered that the claimant’s estimates of the value 
of the articles were “on too high a level”, and it allowed him 300 
pesos Mexican gold.

The point under consideration is also well illustrated by the de
cision in the case of The Bads Gold and Silver Mining Company 
(.Limited) (Great Britain v. Mexico),41 decided by the Commission 
established in accordance with the conventions of November 19, 1926 
and December 5, 1930. In that case two claims were presented by 
the claimant company. One claim was for £3,126 8s. 5d. for the 
value of machinery owned by the company, which was alleged to 
have been shipped by it from Tampico to Bacis and to have been 
looted or destroyed by revolutionary forces while in transit or after 
having been dumped by the railway authorities. In support of this 
claim the company presented the affidavit of the general manager of 
the company at Bacis, together with the bills of lading and the 
invoices of the goods shipped from England to Tampico. Neither 
the bills of lading of the railway company nor any correspondence 
with the railway company was submitted in evidence. The Com
mission disallowed this claim on the ground of insufficiency of evi
dence, in that there was absolutely no proof as to what happened 
to the machinery after its arrival at Tampico.42

The other claim of the mining company was for £1,516 19s. lid. 
covering losses sustained by the company at two stores in Bacis 
through acts of military forces for which Mexico assumed liability 
under the terms of the conventions. The affidavit of the general 
manager of the company in this case was corroborated by the declara

40 Decisions and Opinions of the Commissioners (London, 1931) 124, docket 14.
41 Further Decisions and Opinions of the Commissioners (London, 1933) 272, 

docket 83.
42 Ibid. 275.
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tions of a number of witnesses. However, the precise amount of the 
loss sustained was not clearly established. Despite this circumstance, 
damages were allowed. The Commission—Dr. A. R. Zimmerman, 
Presiding Commissioner; William Henry Stoker, British Commis
sioner; and Benito Flores, Mexican Commissioner—in its opinion of 
August 3, 1931, by which the claimant company was awarded $10,000 
Mexican gold, stated that:

6. The question remains as to what amount is to be granted as a reasonable 
compensation for the losses suffered by the claimant under this head. The exact 
dates when the goods were taken or delivered, are not available, nor are data 
as to their value. The valuation presented in the claim rests upon the calculation 
of a certain percentage of the last annual inventory of the stocks in the stores. 
It seems an estimate which contains a considerable element of uncertainty and 
arbitrariness. The Company also brings into the account the value of the pro
visions supplied to the workmen, after work had had to be stopped, but this item 
would seem to be a normal measure of social welfare rather than a loss, in respect 
of which a claim can be made.43

In the case of the Estate of Carl Ernest Robert Handro (United States 
v. China),44 a claim was presented for 411.50 Hankow taels on account 
of the loss sustained when the go-down of Melchers & Co. was de
stroyed by fire in the native city of Hankow during the bombardment 
of that place on November 3, 1911. Robert Handro (since deceased) 
had charge of this go-down and resided in it. A fist of the articles 
destroyed, with their respective values, was compiled by him. 
Melchers & Co. made statements as to his employment. In view of 
a comparison made by the American Commissioners of the values 
fisted with current retail prices, it was decided that the values fisted 
represented the actual values at the date of destruction, rather than the 
original cost prices, and it was agreed (by the Commissioners appointed 
to settle the 1911 claims against China) that this claim should be 
liquidated in the amount claimed, even though no supporting evidence 
of the value of the property destroyed had been presented. The 
American Commissioner pointed to both the impossibility of securing 
independent evidence and to the reasonableness of the claim. Since 
the claim was unsupported by evidence and was settled in the full 
amount, the American Commissioner did not press the claim for 
interest.

In the case of The Zajiro (Great Britain 0. United States), Chinese 
members of the crew of the Zajiro, supply ship of Admiral Dewey’s 
Fleet, had looted and destroyed British property at Cavite, Philippine 
Islands, after its abandonment by the owners. Although it appeared 
that the property had also been overrun by natives before the crew 
went there, the United States was held liable for all the losses sustained, 
it being impossible to identify the proportionate amount of the damage

43 Ibid. 276.
44 MS. Department of State, file no. 493.11H19.
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committed by the crew of the Zajiro.45 In holding the United States 
“highly culpable” for allowing half the crew of the ship to go on shore 
leave without officers, under the circumstances of the case, A. Nerincx, 
President of the Tribunal established under the provisions of the 
special agreement of August 18, 1910, said:

We think it clear that not all of the damage was done by the Chinese crew of 
the Zajiro. The evidence indicates that an unascertainable part was done by 
Filipino insurgents, and makes it likely that some part was done by the Chinese 
employees of the company. But we do not consider that the burden is on Great 
Britain to prove exactly what items of damage are chargeable to the Zajiro. As 
the Chinese crew of the Zajiro are shown to have participated to a substantial 
extent and the part chargeable to unknown wrongdoers can not be identified, we 
are constrained to hold the United States liable for the whole.46

Nevertheless, damages are not allowed in every case where actual 
losses have been suffered. For example, where actual losses have been 
suffered on account of general conditions prevailing during a state of 
war, reparation is disallowed for the reason that no loss is sustained 
on account of an international wrong. Thus, it is stated in Fuller’s 
Report of the Spanish Treaty Claims Commission of 1898 that the 
Losses sustained general rule is that “a nation engaged in subduing an 
during insurrec- armed insurrection which has gone beyond its con- 
tion, war, etc. trol ^g n0£ neutral foreigners for damages
done by the insurgents or resulting from its own legitimate war 
movements”.47

On December 31, 1902, Sir Michael Herbert, in a personal note to 
Secretary Hay, with reference to the adverse decision of the Govern
ment of the United States on the subject of certain claims of British 
subjects on account of losses incurred through the action of United 
States troops in Cuba and the Philippines, stated that:

The rejection of these claims, which may all fairly be held to belong to the same 
class, is based on a strict interpretation of the principles of international law, and 
His Majesty’s Government are not prepared to dispute the decision arrived at 
by the United States Government with regard to them, but they have neverthe
less instructed me to bring unofficially to your notice certain considerations on the 
subject which appear to be worthy of attention.

Not the least of the calamities resulting from a state of war is the loss caused 
thereby to the subjects or citizens of neutral powers possessing property or en
gaged in business in the affected area. It often happens that destruction of that 
property or damage to that business is a matter of military necessity to one of the 
belligerents, and as such no compensation can be claimed on strictly legal grounds. 
The hardship in such cases is nevertheless so manifest that it has become usual 
for the Government whose troops have been concerned to grant a reasonable 
indemnity to the sufferers, not as a right, but as a matter of grace and favor.

This practice was lately exemplified when His Majesty’s Government granted 
a sum of money to the subjects and citizens of foreign powers who had been com

45 Nielsen’s Report (1926) 578.
46 Ibid. 584, 585.
47 Fuller’s Report (1907) 270.
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pelled by the British military authorities to leave South Africa on account of the 
war, in order to indemnify them for any loss they might have suffered through 
their expulsion. This measure, from which, as you are aware, United States 
citizens benefited to the extent of £6,000, was not one which His Majesty's 
Government were obliged to take by the rules of international law, but was 
adopted entirely ex gratia.

It appears to His Majesty's Government that these claims of British subjects 
in Cuba and the Philippines belong to the class described above, in view of the 
grave and peculiar hardship suffered by the claimants, and they have instructed 
me once more to approach you unofficially with regard to them, and to express 
the earnest hope that Congress may be disposed to consider the subject and grant 
a reasonable sum by way of indemnity as a matter of grace and favor.48

On January 27, 1903 Secretary of State Hay replied that:
The Department concurs in the expression contained in your note that “not 

the least of the calamities resulting from a state of war is the loss caused thereby 
to the subjects or citizens of neutral powers possessing property or engaged in 
business in the affected area." The losses sustained by His Majesty's subjects 
mentioned in the memorandum accompanying your note come within the cate
gory of cases above described, in which, as you say, “It often happens that the 
destruction of that property or damage to that business is a matter of military 
necessity to one of the belligerents." And such destruction may sometimes be 
wantonly inflicted by insurgents, which, though equally deplorable, does not 
create liability on the part of the titular government in the circumstances existing 
in connection with said claims.

These claims appear to the Department to be quite different in legal character 
from those which arose in behalf of American citizens expelled by the British 
authorities from South Africa and for which His Majesty’s Government graciously 
made compensation. However much I might be personally disposed to recom
mend a compensation in these cases as a matter of grace and favor, as is suggested 
in your note, I am persuaded that such recommendation to Congress would be 
fruitless, in view of the adverse report [see S. Rept. 224, 57th Cong., 1st sess., 
January 23, 1902] of the Senate Committee on Foreign Relations in the mentioned 
claim of William Hardman, and in view of the further fact that the Government 
of the United States would probably be reluctant to set a precedent for the making 
of compensation for the losses of property caused by the action of insurgents 
beyond the control of the military authorities of the United States and for whose 
action the latter was not morally culpable. Such a precedent, if set, would 
doubtless be followed by the presentation of numerous and other large claims for 
compensation for property destroyed by acts of insurgents.49

Certain differences arose in 1902 between El Salvador and the 
United States as to the liability of El Salvador for losses sustained by 
the American firm, Maurice Gelbtrunk & Co., by reason of the loss and 
destruction of merchandise belonging to it and valued at $22,654.43, 
which occurred during the occupation of the town of Sensuntepeque 
in November 1898 by revolutionary forces. The merchandise was 
carried off, stolen, or destroyed by the soldiers of the revolutionary 
army.

48 1903 For. Rel. 479-480.
49 Ibid. 482.
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The claim for the loss was assigned by the firm to Rosa Gelbtrunk, 
an American citizen, and was settled by arbitration on May 2, 1902.50 
The Arbitrators, Henry Strong, Chief Justice of Canada, Don M. 
Dickinson of Michigan, and Jose Rosa Pacas of El Salvador, agreed 
in disallowing the claim. Mr. Strong, President of the Tribunal, 
wrote the opinion in which the other Arbitrators concurred (April 
26, 1902). He said, in part, that:

The principle which I hold to be applicable to the present case may be thus 
stated: A citizen or subject of one nation who, in the pursuit of commercial 
enterprise, carries on trade within the territory and under the protection of the 
sovereignty of a nation other than his own is to be considered as having cast 
in his lot with the subjects or citizens of the State in which he resides and car
ries on business. Whilst on the one hand he enjoys the protection of that State, 
so far as the police regulations and other advantages are concerned, on the other 
hand he becomes liable to the political vicissitudes of the country in which he 
thus has a commercial domicile in the same manner as the subjects or citizens of 
that State are liabile to the same. The State to which he owes national allegiance 
has no right to claim for him as against the nation in which he is resident any 
other or different treatment in case of loss by war—either foreign or civil—revolu
tion, insurrection, or other internal disturbance caused by organized military 
force or by soldiers, than that which the latter country metes out to its own sub
jects or citizens.

These citations might be largely added to, but those already made are sufficient 
to show that the rule that aliens share the fortunes of citizens in case of loss by 
military force or by the irregular acts of soldiers in a civil war is firmly established.
... It therefore appears that all we have to do now is to inquire whether 

citizens of the United States, in the matter of losses incurred by military force or 
by the irregular acts of the soldiery in the revolution of November, 1898, in 
Salvador, were treated less favorably or otherwise than the citizens of Salvador.

To this inquiry there can be but one answer: They were not in any way dis
criminated against, for the legislature of the Republic in providing indemnity for 
such losses applied the same as well to foreigners as to the citizens of Salvador.51

In May 1856 William Butts} a citizen of the United States, went to 
Nicaragua, then in a state of war, for the purpose of engaging in the 
business of manufacturing agua-diente. In October of that year his 
establishment was attacked by soldiers, his property was plundered, 
and he himself was wounded. He requested the Department of State 
to present a claim to Nicaragua in the amount of $80,000. This the 
Department declined to do. In a letter addressed to Senator James 
S. Green with reference to the claim, the Department stated:

. . . When Mr. Butts domiciled himself in Nicaragua, he knew that the Repub
lic was in a state of war, and assumed therefore, the necessary hazards which 
attend the residence even of a neutral in a belligerent country. In estimating 
these hazards he probably weighed against them the profits which he hoped to

50 1902 For. Rel. 873-880.
51 Ibid. 877-879.
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derive from his business, and if he has been disappointed in his expectations, this 
Government can only lament that it is unable to afford him any remedy.52

The Nicaraguan Mixed Claims Commission (Otto Schoenrich, Presi
dent; Carlos Cuadra Pasos and Arthur R. Thompson, Commissioners), 
organized under the terms of a note of November 10, 1910,53 addressed 
by the Minister of Foreign Affairs of Nicaragua, Mr. Tomas Martinez, 
to the American Charge d’Affaires, and decrees of the President of 
Nicaragua, approved by the National Assembly on March 29, May 
17, and October 14, 1911,62 63 64 was a quasi-intemational tribunal which 
passed upon both domestic and international claims. It settled a 
great variety of claims, including claims arising out of revolutions, 
wars, invasions, and disturbances in Nicaragua from 1893 to 1913, 
as well as claims for certain peace-time seizures of property by the 
Government. In all, nearly 8,000 claims for damage to property 
were presented to this Commission, most of them by Nicaraguans. 
In the main, the claims were based on the carrying off of livestock or 
poultry, the loss of provisions, the destruction of crops, the burning 
of buildings, and on other similar damage.65

The Commission adopted the following rules with respect to the 
liability of the Government of Nicaragua for losses occurring during 
revolution or war:

(1) The Government is not responsible for damages suffered during a battle, 
or as a direct consequence of military operations.

(2) The Government is not responsible for “lucro cesante” (unaccrued or 
uncollected profits), or indirect damages suffered in business as a consequence of 
war.

(3) The Government is not responsible for thefts committed by individuals of 
the army without the knowledge of their chiefs. Nevertheless, such responsi
bility may exist if, in consequence of unjustified orders of the chiefs, the owners 
of the property were obliged to abandon it and leave it exposed to being stolen, 
or if, after the thefts were committed, complaint was made and the chiefs refused 
to make the proper investigation.

(4) In case of the taking of animals or effects which might be useful to the 
army, it is necessary, in order to make the Government responsible, to present 
receipts of competent officials or chiefs, or prove that the animals or effects were 
taken by the order of a civil authority or military chief. Nevertheless, if the 
fact of such taking of animals or effects is proved, the Commission may award 
damages even without proof of superior orders if the War Department or the 
Board of Exactions have admitted responsibility on the part of the Government.

62 Secretary of State Cass to Senator Green, April 26, 1858, ms. Department 
of State, 48 Domestic Letters 323; Secretary Cass to Representative Burns, 
April 26, 1858, ibid. 323-324.

63 Schoenrich’s Report (1915) 16-17.
54 Ibid. 17-19.
66 Ibid. 58.
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(5) Save in exceptional cases, the values will be accepted which are stated in 
the receipts given by military providing boards . . . and by military chiefs. 
When no value is stated . . . prices, adopted by the War Department, will 
be paid . . .

(6) The Government is not responsible to a soldier for arms or other effects 
taken from him in case of capture.

(7) Indemnity will not be paid for the taking of arms of private persons unless 
it is clearly proved that the claimant was entitled to bear or have them.

(8) The Government is not responsible for damage done to property or for 
property taken by insurgents in revolutionary uprisings which were unsuccessful.* 57 58 59

The Belgian-German Mixed Arbitral Tribunal held that the mere 
prohibition of trading with the enemy did not constitute an excep
tional war measure for which Germany was responsible under the 
Treaty of Versailles.67 Where a house was destroyed by the German 
Army for purposes of defense, the Franco-German Mixed Arbitral 
Tribunal held that the destruction of the house was a mere military 
measure not governed by article 297 (e) of the Treaty of Versailles, 
and it refused to allow indemnity for the loss sustained.68 Losses 
sustained in consequence of the German interdiction during the war 
against the ringing of bells were not compensated by the Franco- 
German Mixed Arbitral Tribunal, inasmuch as such interdiction con
stituted a military measure for which Germany was not liable under 
the terms of the same article of the Treaty of Versailles.69 Likewise, 
the inundation by the German Army of the country near the fortress 
of Strasbourg, in the interest of the defense of the place, was a mere 
military measure for which compensation for the damage was not 
allowed by the Franco-German Mixed Arbitral Tribunal.60

The German-Mexican Claims Commission, established pursuant to 
the convention of March 16, 1925, disallowed the claim of Agustin 
Diener (Germany v. Mexico) for damages sustained through the acts 
of Mexican soldiers who had at the time been defeated and were in 
retreat. M. Cruchaga, President Commissioner, held that, “accord
ing to general jurisprudence”, when soldiers commit depredations 
under such circumstances their government is not liable.61

68 Ibid,. 61-66.
57 Preud’homme-Prion (Belgium v. Germany), VI Recueil des decisions des 

tribunaux arbitraux mixtes (1927) 699.
58 Barthel Jean (France v. Germany), VII Recueil (1927) 9.
59 Eglise Saint-Martin (France v. Germany), VI Recueil (1927) 904.
80 Alfred Clauss (France v. Germany), ibid. 797.
81 Opinion, docket 82, unprinted, translation.
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The measure of damages adopted in cases arising from wrongful
Measure of dam- acts 011 Part officers or soldiers, is not different
ages for acts of from that adopted where the injury has been caused 
officers or soldiers by civilians.62

Accordingly, property seized or requisitioned for the use of the 
army is indemnified according to the generally accepted methods in 
such types of cases. The French-American Commission, established 
under the terms of the treaty of January 15, 1880 (as extended), 
allowed Charles Claude Bertrand, a French national, reparation for 
cotton destroyed in Louisiana in April 1864 in the amount of $4,800, 
with interest, which “was understood to be in compensation for a 
quantity of cotton that was destroyed by order of the officers of the 
army, and through fear that, if not destroyed, it would fall into the 
hands of the Confederate authorities”.62 63 No special rule was invoked 
for measuring the value of the cotton. Likewise, no special rule was 
used when the same Commission allowed Sazerac de Forge et fils, 
French citizens, $10,468.22 for brandies taken by Dr. McCormack, 
Medical Director of the United States Army, from the New Orleans 
customhouse after the capture of that city by the Federal forces.64

Although the German-Mexican Commission established under the 
convention of March 16, 1925 held that Mexico was not liable in 
general for the acts committed by the so-called “administration of 
Huerta”, it, nevertheless, in the case of Karl Schulte (Germany v. 
Mexico), held that Mexico was liable for “the acts of Huertista 
authorities in connection with mere routinary administration”, such 
as the “Postal Money Orders, for example, issued by such authorities”, 
and “certain of the accounts . . . such as those respecting the pur
chase of filling for the mattresses of the hospital, articles for a 
Acts of “routi- mourning ceremony in honor of Benito Ju&rez, even 
nary administra- that of paper for the Government and others”. 
tlon M. Cruchaga, President Commissioner, said: “I be
lieve that these accounts are just and should be paid even though 
they were mere commercial transactions.” 65

In an opinion of March 31, 1926 the General Claims Commission, 
United States and Mexico, established under the terms of the con
vention of September 8, 1923, also held that Mexico was liable for 
certain contractual obligations incurred by the Huerta administra
tion—an illegal revolutionary administration—when those acts were

62 For cases where damages were allowed on account of the wrongful acts of 
soldiers, see: Giovanni Cervetti (Italy v. Venezuela), protocols of February 13 and 
May 7, 1903, Ralston's Report (1904) 658; the Brig Macedonian (United States 
v. Chile), convention of November 10, 1858, 2 Moore's Arb. 1449 ff.; Melczer 
Mining Company (United States v. Mexico), convention of September 8, 1923, 
Opinions of the Commissioners (1929) 228, docket 571.

63 Boutwell's Report (1884) 147, docket 345.
84 Ibid. 132, docket 458.
65 Opinion, docket 14, unprinted, translation.
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what the Commission described as “unpersonal” or “purely govern
ment routine having no connection with or relation to the individuals 
administering the Government for the time being”.66 In the case 
of George W. Hopkins, an American citizen claimed the value of cer
tain postal money orders issued during the administration of Huerta.

In holding that these money orders should be paid 
act?^erSOn by the Mexican Government, the Commission stated, 

inter alia, that:
The greater part of governmental machinery in every modern country is not 

affected by changes in the higher administrative officers. The sale of postage 
stamps, the registration of letters, the acceptance of money orders and telegrams 
(where post and telegraph are government services), the sale of railroad tickets 
(where railroads are operated by the government), the registration of births, 
deaths, and marriages, even many rulings by the police and the collection of 
several types of taxes, go on, and must go on, without being affected by new 
elections, government crises, dissolutions of parliament, and even state strokes.®7

Likewise, the same Commission held Mexico liable for the price of 
two automobile ambulances which were delivered to but not paid for 
by the Mexican War and Navy Department during the Huerta ad
ministration, on the ground that the agreement for the payment of 
the ambulances was an “unpersonal act”.68 The sale of paper en
velopes and other goods by the National Paper and Type Company, 
an American firm, to the House of Correction for Boys and the Cor
rectional School connected therewith at Tlalpam, D.F., Mexico, dur
ing the administration of Huerta was also held to be a transaction such 
as to render the Mexican Government liable therefor.69

Where the property of an alien is damaged or stolen as a result of a 
crime committed by a private individual, the state wherein the crime 
occurred is not ordinarily under a duty to make good the loss. There
Ordinarily no may be no international wrong, and states do not
responsibility for guarantee aliens against the loss or theft of their
losses by theft property. Even so, where a crime is committed
which results in the loss of property by an alien, and the government

88 Opinions of the Commissioners (1927) 42, 46-47, docket 39.
87 Ibid. 44.
Other cases in which Mexico was held liable on the basis of the George W. 

Hopkins case for postal money orders issued during the Huerta administration 
are: George W. Cook (United States v. Mexico), ibid. 318, docket 663; Parsons 
Trading Company (United States v. Mexico), ibid. 324, docket 2651; John A. 
McPherson (United States v. Mexico), ibid. 325, docket 126; Francis J. Acosta 
(United States v. Mexico), ibid. (1929) 121, docket 684; Singer Sewing Machine 
Co. (United States v. Mexico), ibid. 123, docket 2183.

88 The Peerless Motor Car Company (United States v. Mexico), ibid. (1927) 303, 
docket 56.

89 Ibid. (1929) 3, docket 2351.
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of the state wherein the crime is committed had notice (or should 
have been on notice) that the crime was impending 

Hon of crimeven" an(* to ta^e adequate steps under the circum
stances to prevent the crime, the state is responsible.

Where a notoriously lax condition prevails in the prevention or 
punishment of crime, states are at times held responsible. This, or 
possibly a treaty provision, was probably the justification for the 
collection of the indemnity for the looting on December 25 and 26, 
1898 of the American missionary station at Hsi Ctieng Yu, China. 
Ten or more persons were arrested for having been involved in this 
and other crimes. Whether they were found guilty and punished 
does not appear, but at any rate the indemnity was demanded in the 
amount of about $1,000 Mexican before any punishment was im
posed.70

In 1832 merchandise belonging to Joseph Smith, an American citi
zen, was seized by the Mexican authorities and left unprotected during 
the ensuing litigation over the goods which terminated in a court 
order for the restoration of the property to the claimant. The order 
could not be enforced because a considerable portion of the goods had 
meanwhile disappeared. A claim for the value of the goods against 
Mexico was then presented to the Commission established under the 
terms of the convention of April 11, 1839 between the United States 
and Mexico. Mexico was held responsible for the loss of the mer
chandise, inasmuch as there was a duty on the part of the Mexican 
authorities to afford it adequate protection. Baron Roenne, Umpire 
of the Commission, awarded the claimant $18,762.63—the value of 
the stolen property plus a reasonable mercantile profit on it.71

Where a crime is committed which results in the loss of property 
_ „ belonging to an alien and there is no laxity on the
Prnnpr stpns for o c?
apprehension and part of the state, either in its efforts to prevent the 
punishment of crime or in its efforts to apprehend and punish the 
guilty not taken crjmjna]j the state wherein the loss occurs is not
responsible in damages. Under such a circumstance the state 
wherein the crime occurs has committed no wrong; the crime com
mitted is merely a private wrong for which there is no international 
duty to make reparation.

Where appropriate steps are not taken for the arrest of thieves, 
at least one tribunal has held that the respondent state is liable only 
for the loss of property that might have been recovered if the guilty 
parties had been apprehended.

70 1899 For. Rel. 154-178, 161.
71 Opinion, ms. Department of State.
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In the case of Laura A. Mecham and Lucian Mecham, Jr. (United 
States v. Mexico),72 a claim was made for $1,955.70 U.S. because of 
losses sustained by the claimants on account of the robbery of a store. 
It appeared that the appropriate Mexican authorities were lax in 
their attempt to arrest and punish those guilty. On account of this 
denial of justice the General Claims Commission established under 
the 1923 convention awarded the claimants the value of the stolen 
effects which might have been recovered if the immediate arrest of 
the robbers had been made. Claimants listed in their claim all of
the property stolen. Of this list the following items would not have 
been recovered, if the arrest had been promptly made: 73
1 ton of flour emptied on the floor........................................................ $100. 00
Medicines taken and destroyed............................................................ 90. 00
10 small sacks of flour wasted................................................................ 25. 00
Face powder taken and destroyed........................................................ 25. 00
Damages to the building on entering it................................................ 25. 00
Expenses to the men who went after the robbers, furnished in pro

visions and salaries............................................................................ 120. 00

Total........................................................................................ 385. 00

The sum of $1,510.70 without interest was awarded for property
that might have been recovered had the guilty persons been appre
hended. Commissioner Nielsen dissented as to the computation of 
the amount of the indemnity. He said: “The general rule of inter
national law in a case of this land is, in my opinion, that relied upon 
by the Commission in the case of Coatesworth [sic] & Powell (Moore, 
International Arbitrations, Vol. II, p. 2050) in which the Commission 
awarded an indemnity of $50,000.00 for property losses, responsibility 
being based by the Commission solely on the non-punishment of 
wrongdoers.”74

Although the alien’s right to ask and receive the protection of his 
government depends upon the local law of his own state, the amount 
of damages recoverable is usually not controlled by the law of that 
state. The claim for damages sustained in a foreign country on 
account of the wrongful act of the respondent state will be controlled 
by public international law, where such law exists. In the Aroa 
Mines (Limited) case (Great Britain v. Venezuela), decided under the 
protocols of 1903, Umpire Ralston stated that—

By a proper application of the usually accepted international law governing 
such commissions, controlling courts, and defining the diplomatic conduct of

72 Opinions of the Commissioners (1929) 168, docket 225.
A claim for $25,000 for the murder of the husband and father of the claimants 

was also made.
73 Ibid. 173.
7* Ibid.
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nations there could be no question that national laws must yield to the law of 
nations if there was a conflict.75

In the Norwegian Claims case (Norway v. United States),76 where 
Norway presented claims on behalf of Norwegian nationals for 
damages sustained in 1917, when the United States Shipping Board 
Emergency Fleet Corporation requisitioned fifteen shipbuilding 
contracts, including contracts for two ships under construction, 
material in shipyards, and certain unexecuted contracts, the Arbitral 
Tribunal held that:

. . . The Tribunal cannot ignore the municipal law of the Parties, unless
that law is contrary to the principles of the equality of the Parties, or to the 
principles of justice which are common to all civilized nations. But the Tribunal 
is not bound by the special rules instituted in any of the two countries for the 
purpose of restricting (for instance in favour of the sovereign against its own 
“justiciables”) the equality between parties which would otherwise be the 
basis of justice as applied between private litigants.77 78 79

Under the rules of the conflict of laws (private international law) 
it is generally held that the effect of a tort is determined by the law 
of the place where the tort is committed, i.e. the lex loci delicti.1* 
Whether this includes the right to damages according to the lex loci 
delicti, or whether such right is determined by the lex fori, in cases 
where the right of action created by the law of the place where the 
act occurs is transitory, turns upon whether the right to damages is 
considered a matter of “substance” and determined by the lex loci 
delicti, or whether it is considered a matter of “procedure” or “rem
edy” and governed by the lex fori. The weight of authority under 
private international law appears to be in accord with the view that 
the right is substantive and controlled by the lex loci delicti19

Private international law, however, treats of relations between 
individuals. Public international law, on the other hand, treats of 
relations between states. In the latter case the state’s right to dam
ages comes into existence when the wrong is committed.80 This 
right is a right to damages for an international wrong which may not 
be limited or controlled by local law unless, of course, there is no 
international law on the subject.

75 Ralston’s Report (1904) 344, 378.
76 Scott, The Hague Court Reports (2d ser. 1932) 39.
77 Ibid. 63-66, 65.
78 II Wharton, Conflict of Laws (3d ed. 1905) 1098.
79 Ibid. 1108; I Sutherland, Damages (4th ed. 1916) 27, 28; IV Sedgwick, A 

Treatise on the Measure of Damages (9th ed. 1920) 2758; but see, Dorr Cattle Co. 
v. Des Moines National Bank (1904), 127 Iowa 153, 98 N.W. 918.

80 In the claim of William E. Bowerman and Messrs. Burberry1 s {Limited) 
(Great Britain v. Mexico), decided by the Commission between Great Britain 
and Mexico, established under the terms of the convention of November 19, 1926, 
Mexico was held liable for the loss of a quantity of sample garments contained 
in a trunk shipped to Veracruz by Bowerman and destroyed in transit by rebels
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At times public-international-law decisions expressly adopt rules 
of local law or of the conflict of laws in measuring damages. In the 
case of Dr. John Baldwin (United States v. Mexico), Umpire Roenne 
of the United States and Mexican Commission of 1839 held that 
“principles of local law should serve as a guide”—“in so far as they 
do not infringe the general principles recognized in the law of nations”. 
In that case Baldwin, an American citizen, had, in 1833, set out for 
the city of Oaxaca with various articles of merchandise worth about 
$5,000. Upon his arrival at Tehuantepec on May 21, 1833, where 
he stopped for the purpose of obtaining mules to transport his mer
chandise to Oaxaca, a complaint was made against him by a revenue 
officer—one Gonzalez—to the effect that he had exported six bales 
of cochineal without having paid the duties which amounted to $200. 
On May 23 of that year the complaint was submitted to the judge of 
first instance, who issued an order to the justices of peace of the 
villages through which Baldwin might pass to seize him and his 
property and to retain a sufficient portion of the property to pay the 
fine. Baldwin was accordingly arrested and his property was seized. 
Subsequently, in June following, a political disturbance took place, 
and the judge of first instance was replaced by one Vera, who on 
August 13, 1833 ordered the restoration of the property. However, 
only a small part of Baldwin’s property was actually restored to him.

A claim for damages on behalf of Baldwin, for this and other 
grievances, including his wrongful arrest, was presented to the 1839 
Commission, United States and Mexico. On February 23, 1841, 
Umpire Roenne rendered an interlocutory judgment wherein, with 
reference to the assessment of the damages, he stated that:

The American commissioners allow Mr. Baldwin $12,000 as compensation for 
the loss of his time, the interruption of his business, etc., etc., as well as $3,000 as 
damages for his imprisonment and the outrages inflicted on his person and his 
dignity, and, in the last place, $3,557.25 as compensation for profits which he lost, 
in their opinion, in consequence of the seizure of his effects. In order to decide 
on those points it is important to learn what are the principles of Mexican law

Footnote 80—Continued.
who burned the train on December 10, 1919. Thereafter, on January 12. 1920, 
Messrs. Burberry's (Limited) purchased the business of the firm of Burberry, 
for which Bowerman was traveling representative at the time of the loss. It 
was urged in defense by the Mexican Government that the loss was suffered by 
the firm of Burberry's and could not have been taken over by Messrs. Burberry's 
(Limited) under the agreement of January 12, 1920 as one of the assets of the 
firm, since the right to claim for the loss did not exist at that time but only came 
into existence on the signing of the convention on November 19, 1926. (Decisions
and Opinions of the Commissioners (1931) 141, docket 4.)

The majority of the Commissioners were of the opinion, however, that— 
the right to claim was not created by the signing of the Convention, but 
existed as a marketable asset from the time when the loss occurred, even 
although it might subsequently turn out to be worthless. [Ibid. 144.]

114297—36------55
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relative to damages due for torts against the person or against the property of 
another. It is less important to know what is the opinion on this subject of one 
or another Mexican jurisconsult, than to ascertain what rules are observed in that 
regard by the Mexican courts of justice and especially by the supreme courts. 
The result of that examination will serve as a guide for the decision of the claim 
of Mr. Baldwin touching the damages and prejudices suffered by him. It will 
then be necessary to prove all the facts on which, according to the principles of 
Mexican law (in so far as they do not infringe the general principles recognized 
in the law of nations), depends the question of the amount of damages, whether 
for the attacks on his liberty or for the seizure of his effects.

As to the gain of which Mr. Baldwin states that he was deprived by the seizure 
of his effects, it will be necessary especially to examine whether, according to the 
principles of Mexican law, damages in respect of a profit of which the injured 
individual has been deprived comprise only that which follows the injury directly 
and immediately.81

Arnoldo Vogel, a German citizen, suffered losses in Mexico in 1914
18 through the acts of various armed Mexican forces. His claim, 
which amounted to $21,716.17 national gold, for losses sustained 
through robbery, conflagration, seizures, forced loans, and the destruc
tion of property committed by revolutionists was presented by Ger
many to the German-Mexican Claims Commission established under 
the convention of March 16, 1925.82 The Commission awarded an 
amount on this claim based on the receipts of the claimant, which 
were not however “clothed with all the conditions of authenticity” 
but which served “as a basis for a resolution founded on equity”. 
It was stated in the decision of President Commissioner Cruchaga 
that “The prices fixed for the merchandise are the usual ones in com
mercial transactions and the amount of money to which the prices 
are reduced ... in accordance with the table inserted in Article 18 
of the Law of Payments . . . was already made in the Memorial.” 
The receipts referred to the sum of money paid in cash ($10,792.50) 
and to the articles demanded and delivered, valued at $2,588.67—a 
total of $13,381.17, which M. Cruchaga said, “according to the Law 
of Payments is reduced to the sum of $7,500.00, more or less, national 
gold”. The amount awarded the heirs of Vogel was based on the 
sum last named.

In 1897 the British steamer Canadienne 83 was damaged in a collision 
with the American steamer Yantic while on the St. Lawrence River in 
Canadian jurisdiction. It appeared that both vessels were at fault. 
The American and British Claims Commission, established under 
the terms of the special agreement concluded on August 18, 1910, 
held that both Governments were equally liable for the loss. Henri 
Fromageot, President of the Commission, stated that:

81 Opinion, ms. Department of State, translation.
82 The Heirs of Arnoldo Vogel (Germany v. Mexico), Opinion, docket 71, un

printed, translation.
83 Nielsen's Report (1926) 427.
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According to the generally recognized rule of [private] international law in the 

United States (Story, Conflict of Laws, ch. 14, sec. 558) and in Great Britain 
(Marsden, Collisions at Sea, 6th ed., p. 198), in such a case as this the lex loci delicti 
commissi must apply.

The law in force in that respect in Canada in 1897 was the law in force in 
England (Canada Shipping Act, Rev. St. 1906, ch. 113, sec. 918), and at that 
time the English rule as reported in Marsden, Collisions at Sea, 6th ed., p. 123, 
was as follows:

“The law apportions the loss where both ships are in fault by obliging each 
wrongdoer to pay half the loss of the other. Thus, if the loss on ship A is 
£1,000 and that on B is £2,000 A can recover £500 against B, and B can 
recover £1,000 against A.” 84

While the local law on damages may properly be taken into con
sideration in guiding the arbitrator or the party charged with the 
responsibility of the settlement in an appropriate claim, it is not, as 
previously indicated, to be relied on in the face of any international 
law to the contrary.

PERSONAL PROPERTY 
MODE OF INTERFERENCE 

Seizure

Damages are not ordinarily recoverable for the mere wrongful 
seizure of property. It is only where the seizure is coupled with 
damage, detention, use, or destruction, etc., that damages are allow
able. This is in accord with: (1) the general proposition that nominal 
damages are not awarded in international cases; (2) the proposition 
that damages are not recoverable unless actual injury has been sus
tained by the party claimant; (3) the refusal of international tribunals 
to allow punitive damages eo nomine, since arbiters and states do 
not possess the right to assess or inflict punishment for the wrongful 
acts of other states; and (4) the frequently repeated statement that 
reparation must be assessed only in an amount necessary to put the 
party injured in as favorable a position as he was before he sustained 
the injury.

In cases of wrongful seizure, accompanied by one or more of the 
elements specified above—detention, use, etc.—the appropriate 
remedy is restitution of the property seized, if it is still in existence, 
plus indemnity for damages resulting from the detention or use of the 
property, or for the loss of the property (if it has been lost or destroyed 
or damaged), plus interest, in certain cases, for the deprivation of 
use of the property.* 86

84 Ibid. 430. Also discussed, post, pp. 1062-1063.
86 For a discussion of “Interest”, see ch. IX.
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On January 12, 1886 Lieutenant Maus, of the United States Army, 
was commanding an expedition in Mexican territory in pursuit of 
hostile Chiricahua Indians, under the express terms of an agreement 
between the United States and Mexico permitting such pursuit. He 
was halted by Mexican troops, who demanded and seized 6 mules, 
4 aparejos complete, 6 halters and straps, 6 blankets, 2 saddles, 2 
bridles, and 2 mantas. The United States asked the return of the 
property, which was valued at $1,500, or compensation for it, together 
with the payment of $500 for the loss sustained by the United States 
in being deprived of the use of the property.86

On February 28, 1887 the Mexican Minister of Foreign Affairs, 
Mr. Mariscal, wrote to the American Minister, Mr. Manning, 
informing him that “5 mules, 4 sets of harness, 6 halters, 5 blankets, 
2 saddles, 2 bridles, 2 guang[c]oches (cotton blankets), and 2 leading- 
ropes, are at the disposal of the war department, there lacking of the 
property given up by Lieutenant Maus, 1 mule, which died, and a 
blanket which was lost” and inquiring as to “the amount estimated 
by the United States Government to be the value of the mule and 
blanket lacking; with the understanding that the $500 demanded for 
damages sustained, as specified in the note to which I have the honor 
to reply, shall, without entering into a discussion as to the amount 
stated, be paid by the Government of Mexico to the person appointed 
therefor”.87 The United States accepted the return of the property 
and the offer to pay $500. The money when paid was remitted to 
the Department of State by a draft payable to the order of the Secre
tary of War.88

To refer to another example, damages were properly payable in a 
case where the Venezuelan Government, in 1901, seized the property 
of the American Electric and Manufacturing Company, an American 
telephone company, it having been shown that the property of which 
possession was taken was seized for the use and convenience of the 
Venezuelan Government. Claim was also made in that case for 
damages for the losses sustained through the destruction of the tele
phone property by revolutionists and by the Venezuelan Govern
ment during the bombardment of Ciudad Bolivar.89

It was established that when the troops of the Government of 
Venezuela were fighting the rebels of Ciudad Bolivar, the consti

86 Secretary of State Bayard to Minister Manning, December 2, 1886, 1887 
For. Rel. 673, 674.

87 Ibid. 691-692, 740.
88 Secretary of State Bayard to Minister Manning, September 20, 1887, ms. 

Department of State, 22 Instructions, Mexico, no. 176, pp. 55-56. Secretary of 
State Bayard to Charge d’Affaires Connery: October 24, 1887 {ibid. no. 194, pp. 
68-69); October 25, 1887 {ibid. no. 196, pp. 69-70).

89 Ralston's Report (1904) 35.
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tutional President of the State ordered the absolute interruption of 
all the telephonic service, with the exception of the instruments 
connecting his house with the offices of the military commander and 
the administrator of the customhouse and with the marine custom’s 
office and other places mentioned in a note sent to the manager of the 
company on May 26, 1901. He also ordered the occupation of the 
central office of the company and stationed an armed guard near the 
machinery. It was further established that the revolutionary forces 
destroyed the posts and wires of the lines and caused damage to the 
central office and that they destroyed the switchboards and forced 
the employees to abandon the office.

While the Commission established by Venezuela and the United 
States under the 1903 protocol recognized the “principles of interna
tional law which establish the non-responsibility of the Government 
for damages suffered by neutral property owing to imperious neces
sities of military operations within the radius of said operations, or 
as a consequence of the damages of a battle, incidentally caused by 
the means of destruction employed in the war which are not dis
approved by the law of nations”, it took the position generally ac
cepted in international law, that a government is liable “when the 
destruction of the neutral property is due to the previous and delib
erate occupation by the Government for public benefit or as being 
essential for the success of military operations” or when “the neutral 
property has been destroyed or damaged by the enemy because it 
was occupied by the Government troops, and for that reason only.” 90

Damages were allowed the company for the losses sustained at the 
hands of the revolutionists and for the seizure and use of the company’s 
property by the Government from the time the Government actually 
took control of the property. The measure of damages was stated 
to be that of “just compensation” for the damages suffered on account 
of the Government’s action.91 The claimant company was awarded 
$2,000 U. S. gold. Damages were disallowed for the losses sustained 
on account of the bombardment of the town. Those losses were 
incidental to the acts of war.

Detention

Claims for damages for detention of personal property fall into two 
classes: (1) cases wherein the detention in its inception was lawful; 
and (2) cases wherein the detention in its inception was wrongful. In 
the former class of cases the respondent government is liable in 
damages for detention of the property for an unreasonable length of

90 Ibid. 36.
91 Ibid
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time, for damage to the property during detention, and for pecuniary 
losses sustained in connection therewith. In the latter class of cases 
damages are recoverable for losses sustained on account of or incident 
to the detention, and the duration of the detention is not a factor as 
it is in the first class of cases (so far as liability is concerned as dis
tinguished from the measure of damages), since the action of the 
respondent government was illegal in its inception.

Jabez C. Casto, an American citizen, had a license to conduct a 
pawnshop at Barranquilla, Colombia. However, he did not have a 
license or permit to have firearms in his possession. On two occa
sions, in 1927 and 1928, firearms in his possession were seized by 
Colombian authorities and were not returned to him. The claimant 
submitted claims against Colombia for remuneration on account of 
each of the seizures.

As to the 1927 seizure, the Department of State took the position 
that as the authorities, expecting a strike, had seized the firearms 
with a promise to return them upon the conclusion of the strike, and 
as the President of the Republic had issued a general order for the 
return of weapons so taken, the retention of the arms by the local 
authorities after the cessation of the conditions, causing the seizure, 
coupled with the refusal to pay for them, amounted to confiscation. 
Compensation for the value of the arms was requested rather than 
restitution, since the claimant had been forced to close his business 
when the license fee under which he operated his shop was increased. 
The Colombian authorities settled this claim in 1929 by the payment 
of $4,000 Colombian currency.92

In the second seizure—that of 1928—the arms were expressly 
seized because Casto did not have a permit authorizing him to have 
them in his possession. The Department of State declined to press 
this claim against Colombia until the claimant had exhausted his local 
remedies in that country. It appeared that the status and applica
bility of the law of October 29, 1918, pursuant to which the seizure 
was alleged to have been made, were susceptible of judicial determi
nation.93

In the case of Luis A. Bischoffy the claimant, a German subject, 
lost his carriage through the mistaken though legal action of the 
police of Venezuela, who seized the claimant's carriage under the 
impression that it had been used to convey persons afflicted with 
smallpox. The claimant refused to accept the property when it was 
subsequently tendered to him by the Venezuelan authorities because 
the authorities refused to pay damages for it. Umpire Duffield of the 
Claims Commission established under the terms of the protocols of 
February 13 and May 7, 1903 between Germany and Venezuela

92 MS. Department of State, file no. 421.11 Casto, J. C.
“ Ibid. 421.11 Casto, J. C./39.
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held that the claimant’s refusal to accept the carriage was “a mistake 
of law and not of fact” and that “in strict right, he perhaps can not 
demand an opportunity to show the amount of these injuries”.94 * He 
added that the case was “a hard one, inasmuch as he [the claimant]

. . has lost his carriage through the mistaken though
tio^properten~ ^aw action of the police, and [he] has undoubtedly

suffered damage to his business, which, however, is 
not legally recoverable”.96 97 He then held that the claimant should be 
given an opportunity “to show his actual damage”, which should be 
allowed, and that nothing should be allowed for extrajudicial or other 
legal costs. The claimant was awarded 506.25 bolivares.96

On November 17, 1855 the Rebecca Adams was seized in the port 
of La Paz, Mexico. Her master and crew were imprisoned and the 
vessel and her outfit, provisions, sperm oil, etc., were appropriated 
and confiscated without judicial proceedings. The Mexican authori
ties suspected that the vessel was carrying members of the Zerman 
expeditionist party from the United States to Mexico. The entire 
property was lost to the registered owner of the vessel, Patrick H. 
Cootey, an American citizen, who made claim for $166,000 before the 
Commission established by the United States and Mexico under the 
1868 convention.97 1

Umpire Thornton of that Commission held that there was no 
evidence that Cootey had any previous knowledge of the hostile 
and unlawful intentions of Zerman, to whom the vessel had been 
chartered, and that the “Mexican Authorities ought immediately to 
have ascertained the facts by judicial means and to have released the 
Vessel as soon as possible, the presence of the owner not being neces
sary for that purpose, as in such cases he is always represented by 
the Captain”. He awarded the value of the vessel ($50,000), with 
interest from the date on which the further detention of the vessel 
became wrongful, plus expenses ($4,000) incurred by the owner in 
going to Mexico, a step which he was forced to take by the unneces
sary delays of the Mexican authorities. With regard to the date on 
which the interest should commence, the Umpire held that “three 
months from the time of capture would have been ample for the 
investigation of the facts”, and he allowed interest from February 
17, 1856 on the $50,000 awarded.

On the other hand, the detention of the Colonel Lloyd Aspinwallf 
an American vessel, was wrongful ab initio. That vessel was seized 
on the high seas by a Spanish man-of-war on January 17, 1870 and 
taken to the harbor of Havana, where she was detained until April 28

94 Ralston7s Report (1904) 581.
9« Ibid.
96 Ibid. 642.
97 Opinion, docket 215; ms. Department of State.
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following. She was then delivered to the Consul General of the 
United States, the ship’s master having, by direction of the owners, 
refused to accept her without a tender of damages. The claim for 

the damages suffered on account of the wrongful 
detention^Segal detention was settled by arbitration between the 

two Governments pursuant to an agreement of June 
16, 1870. The Arbitrators were Juan M. Ceballos, a Spanish mer
chant in New York, and John S. Williams of the United States. 
Johannes Rosing, counsel for the North German Union at New York, 
was selected as Umpire by the two Arbitrators.

In his decision of November 10, 1870 98 the Umpire allowed liberal 
earnings for the period of 114 days during which the vessel was 
detained (from the date of seizure to the time when she was ready to 
sail), together with expenses for repairs occasioned by the exposure 
of the vessel during her protracted idleness and the expenses of prose
cuting the claim, but he did not allow damages for ordinary expenses 
that would have been occasioned had the vessel been in service. He 
also allowed an amount on behalf of the members of the crew for 
tneir enforced idleness although they had received wages, plus “some
thing” ($1,000) to the owners for their “trouble, expenses, loss of 
interest, etc., occasioned by this incident”. The total amount of his 
award was $19,702.50.

In June 1886 the Venezuelan customs authorities at Ciudad Bolivar 
refused to authorize the shipment of certain cattle by Domingo Maria 
Ballistinij a French citizen, although the proper duties or taxes had 
been tendered. The vessel on which the cattle were to be shipped to 
Guayana was compelled to depart without loading the cattle. Ballis- 
tini had sold the cattle to G. Lalanne j a French citizen, who had con
tracted with the French Governor of French Guayana to supply the 
penitentiary garrison and others with meat. Lalanne, it should be ex
plained, had contracted with the house of Fonseca, Navarro & Co., 
merchants of Ciudad Bolivar (who held a monopoly on the exporting 
of cattle), permitting him to export cattle upon payment of a certain 
tax. Fonseca, Navarro & Co. refused to accept this tax for the cattle 
in question.

Claims were presented against Venezuela by Ballistini for 100,000 
bolivares for the refusal to allow him to ship the cattle;99 by Lalanne 100 
for 34,376.40 bolivares for damages and injuries resulting from his 
inability to fulfill his contract; and by the owner of the vessel,
H. Ledour,101 also a French citizen, for 14,400 bolivares for the freight 
lost on the cattle on which shipment was refused. These claims were

88 2 Moore’s Arb. 1007, 1014.
99 Ralston’s Report (1904) 503.
100 Ibid. 501.
101 Ibid.
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arbitrated by the Claims Commission established between France 
and Venezeula under the terms of the protocol of February 19, 1902. 
That Commission held that the Venezuelan customs officials should 
have authorized the shipment of the cattle “upon learning that the 
owners of the cattle were disposed to pay to Fonseca & Co. the same 
duties or taxes which in prior shipments they had received”.102

Ballistini had 120 head of cattle ready to ship. However, 75 head 
of cattle coming from Demerara were taken on at Cayena and shipped 
by Lalanne in partial fulfillment of his contract. Lalanne was not 
allowed the lost profit on 120 head of cattle; instead, he was awarded 
the lost profit on 45 head of cattle, i.e. 4,000 bolivares. Ledour was 
awarded the amount of freight lost on 45 head of cattle, rather than 
on 120 head of cattle, plus the expenses of his enforced delay at Ciudad 
Bolivar and those of his journey to and sojourn at Demerara—in all
4,000 bolivares. Ballistini was awarded 5,000 bolivares. It did not 
appear that the 120 head of cattle destined by Ballistini to fulfill 
the order of shipment for his constituent Lalanne were lost or had 
decreased in value by reason of being held in Ciudad Bolivar, the 
voyage of the steamers and the shipment of cattle having continued 
thereafter. The Commission held that the damage sustained by 
Ballistini, “who is the owner of pasture lands on the banks of the 
Orinoco, was nothing but his returning these cattle to the pastures or 
their sale in Ciudad Bolivar at a price not so high as the transaction 
of Lalanne assured him”, and, further, that “Estimating this expense 
or loss conservatively, the sum of 5,000 bolivars is allowed in this 
respect.” 103

In order to recover damages for the detention of the claimant’s 
property it is necessary to show that the property was wrongfully 
detained by the respondent government. The mere inability to 
remove property from the respondent state will not necessarily be 
sufficient to found a claim. For example, in the case of Alexander 
Sprunt cfe Son (United States v. Germany), decided by the Mixed 
Claims Commission established pursuant to the agreement of August 
10, 1922, a claim was put forward for losses suffered by reason of the 
detention in Germany of a deposit made by the claimants with the 
Disconto Gesellschaft. The deposit had been held by the Disconto 
in order to protect itself from liability on its guarantee to the Deutsche 
Bank against all claims against the Disconto by reason of its release 
of warehouse receipts covering cotton, the title to which was in the 
Deutsche Bank as agent for the London & Liverpool Bank of Com
merce, Limited. The claimants were obligated to retain this deposit 
intact or to keep on deposit sufficient security satisfactory to the 
Disconto for the latter’s protection until such time as the Disconto

102 Ibid. 502.
103 Ibid. 504. ,

114297—36------56
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should be released from its guarantee. The Disconto was not so 
released until after the termination of the World War. There was 
never a time during the war when the claimants were entitled to 
withdraw the funds in question from the Disconto. The Disconto at 
all times held the sole and exclusive control and possession of the cash 
deposit or the securities purchased therewith, and at no time did the 
representative of the claimants, appointed by Germany as a war meas
ure, have possession of the cash deposit or the securities. Accordingly, 
it was held by the Mixed Claims Commission that the deposit did 
not constitute a cash asset held by Germany within the meaning of 
paragraph 11 of the annex to section IV of part X of the treaty.104

Furthermore, in order to found a claim for damages on account of 
the wrongful detention of the claimant’s property, it is necessary to 
show that the respondent state was under a duty to deliver, or to 
allow the delivery of, the property to the claimant and that this duty 
was violated. In this connection reference is made to other decisions 
of the Mixed Claims Commission, United States and Germany.105

In the case of Elizabeth A. Achelis et al. (United States v. Germany),106 
a claim was presented by the heirs of Alette Koenig, a German na
tional, who died in Germany in October 1916, leaving a will containing 
the provision that the ultimate disposition of her property should 
be deferred until peace was concluded with England. The Mixed 
Claims Commission disallowed this claim on the ground that—
there was no obligation on the part of the Executor of the Will at any time to 
transmit to the claimants their share of the estate, because the Will in terms 
postponed the distribution of the estate “until the peace with England is conclud
ed^. This provision of the Will was superseded by the Liquidation Decree 
pursuant to which the Liquidator took possession of the estate and partially 
distributed it. ... the Liquidator was not in a position to distribute any 
part of this estate, even to the German heirs, until October 30, 1917, and mean
while the United States had entered the War on April 6, 1917. On that date 
the American heirs became enemy nationals, and under the terms of the Liqui
dation Decree the Liquidator was obliged in distributing the estate to deposit 
the share of the “enemy nationals” for their account with the Treuhaender, 
which was done in so far as the estate was ready for distribution.

It is evident from this sequence of events that the Liquidator was not ready to 
distribute the American share of the estate before he was prevented from trans
mitting it to the American heirs by the other provisions of the same Decree

104 Decisions and Opinions 925, docket 8145. An award of $300,000 was entered 
in the Sprunt cases by the Mixed Claims Commission, United States and Ger
many, on May 7, 1934, on the basis of an “agreed statement” of the same date, 
signed by the Agents of the two Governments. (MS. Department of State, 
American Agency file, Mixed Claims Commission, United States and Germany, 
dockets 8145-8149, inclusive.)

105 Administrative Decision No. IV, dealing with Estate Claims, October 2, 
1924, Decisions and Opinions 141, 142.

106 Ibid. 953, docket 8094.
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which authorized liquidation. He, therefore, never was under an obligation to 
transmit their share to the American heirs, and it is for that reason that this claim 
must be distinguished from the ordinary estate claims.107

Similarly, it was held by the Franco-German Mixed Arbitral 
Tribunal that heirs who, by reason of orders of the German Govern
ment prohibiting either the exportation of capital or the making of 
payments to enemies, were prevented from disposing of property 
which they had inherited during the course of the war (such property 
being held in Germany) were entitled to compensation for the preju
dice caused them by such exceptional war measures under article 
297e of the Treaty of Versailles.108

Demand for the return of property wrongfully seized and detained 
is not a condition precedent to the establishment of international 
liability if the identity of the person rightfully entitled thereto is 
known to the respondent government. However, the failure of the 
claimant to make proper demand for the return of his property may 
affect the quantum of damages.

For example, in the case of the Union Bridge Company (United 
States v. Great Britain),109 it appeared that the respondent govern
ment had exercised wrongful control over the claimant’s bridge 
material by removing it from Port Elizabeth, a British port in South 
Africa, in August 1901 and sending the material to Bloemfontein, a 
point 400 miles distant from Port Elizabeth. The claimant’s agents 
were aware early in October 1901 that the material had been unloaded 
at Bloemfontein and would remain there. Thereafter, during a 
period of nearly eight years the claimants made no protest or demand 
for the return of the property. In 1907 the respondent state offered 
to return the property on the payment of certain charges and indem
nity for its retention and intimated that, in default of instructions, 
the bridge material would be sold at public auction to defray the 
expenses already incurred. No reply was made by the claimants. 
On July 22, 1908 the material was sold at public auction for £1,500.

The Tribunal organized under the terms of the special agreement 
of August 18, 1910 between Great Britain and the United States

107 Ibid. 956.
In the case of Mrs. Jaffe and Others (Great Britain v. Germany), the Anglo- 

German Mixed Arbitral Tribunal, established under the terms of the Treaty of 
Versailles, held that in order for the claimants, British nationals, to be allowed 
compensation for the depreciation of an inheritance held during the war by 
German executors it was incumbent upon them to show that the handing over to 
them of such inheritance was prevented or delayed by an exceptional war measure 
and that, in the absence of such a showing, the claimants had failed to establish 
that they had been injured. (VI Recueil des decisions des tribunaux arbitraux 
mixtes (1927) 628.)

108 Emile Augier et Mme Augier (France v. Germany), IV Recueil (1925) 396.
100 Nielsen’s Report (1926) 371.
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held that the British Government was liable in damages in the 
amount of £750 sterling. Henri Fromageot, President of the Tri
bunal, stated:

That liability is not affected either by the fact that he [Mr. Harrison, a British 
official] did so under a mistake as to the character and ownership of the material 
or that it was a time of pressure and confusion caused by war, or by the fact, 
which, on the evidence, must be admitted, that there was no intention on the 
part of the British Authorities to appropriate the material in question. The 
knowledge of Messrs. Mackie, Dunn & Co., [claimant’s agents] in October, 1901, 
that the material was at Bloemfontein, coupled with their failure for eight years 
to make any protest or demand for its return is relevant, in our view, only to 
the question of quantum of compensation, and does not qualify the intrinsic 
wrongfulness of Mr. Harrison’s action. In this aspect of the case, that action 
constitutes an international tort, committed in respect of neutral property, and 
falls to be decided not by reference to nice distinctions between trover, trespass 
and action on the case, but by reference to that broad and well-recognized prin
ciple of International Law which gives what, in all the circumstances, is fair 
compensation for the wrong suffered by the neutral owner. This, and not the 
contract value of the material is, in our opinion, the true measure of damages.110

The Tribunal allowed the auction price of the property as “the 
value of the material in 1909”, deducting therefrom the charges at 
Port Elizabeth, the cost of marine freight due, and certain allow
ances for storage at Bloemfontein.111

At the same time, as stated above, the duty of a respondent state 
to make compensation does not arise unless the claimant is able to 
show that he has sustained actual pecuniary loss. In order to show 
such loss, it may be necessary to show that some overt act was taken 
on the part of the claimant in the direction of the use or enjoyment 
of the property that was detained. Reference to a few cases will 
make this more clear.

Where the claimant, Rosa Vollweiler, suffered a loss from the 
depreciation of bonds owned by her and held in Germany during the 
World War, an indemnity was not awarded by the Mixed Claims 
Commission, United States and Germany, established under the 1922 
agreement, although it was found that an exceptional war measure 
of Germany prevented the delivery of the bonds in question during 
the time intervening between the first unqualified request for their 
delivery (July 23, 1919) and the date of their actual delivery (Sep
tember 25, 1919). The Commission, in answer to the question “Did 
this delay result in pecuniary damage or injury to the claimant?” 
held that it did not, because the record failed to establish that the 
claimant “would have sold or exchanged her bonds had she had 
possession of them” during this period.112

110 Ibid. 380-381.
111 Ibid. 381.
112 Decisions and Opinions 883, docket 7971.
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The Anglo-German Mixed Arbitral Tribunal, established after the 
World War under the terms of the Treaty of Versailles, made similar 
holdings in the cases presented to it. In one of the cases cited in the 
Vollweiler case, C. R. Hammer,113 a British subject, on August 4, 
1914 had registered in his name in Germany certain securities valued 
at £49,452. On January 10, 1920, owing to the fall in the value of 
the mark, the securities were worth £5,337 sterling. Hammer’s claim 
against Germany for the difference in the value of the securities 
(£44,115) was submitted to the Mixed Tribunal. The Tribunal, 
M. Borel, President, held that the German decrees of September 30, 
1914 and October 7, 1915, which prohibited the removal of enemy 
property from Germany, constituted exceptional war measures 
within the meaning of article 297(e) and paragraph 3 of the annex to 
section IV of part X of the Treaty of Versailles but that this alone 
was not sufficient to cause the claim to be well founded. In addition, 
it held that it “must be shown that damage to the interests of the 
Claimant has sprung from the exceptional war measure in question”.113 114 
The Tribunal considered that “the first step necessary to avert 
loss was a decision by the Claimant with regard to his securities in 
Germany, and some overt act pursuant to that decision”. It held 
that “it must be shown that in fact the owners of such securities 
would have sold them, and were therefore really prevented by the 
German exceptional war measures, in the absence of which the sale 
would have been effected”; that the “British owners did something 
to put into effect an intention of selling their securities”; and that 
it was not sufficient for the claimant to say at the hearing that “he 
wished to have his securities brought over to England and sold then, 
because he wanted money for his business”. The Tribunal explained 
that:

. . . It has not been shown that any step whatever was taken or contem
plated at that time by the Claimant with regard to the difficulties which, apart 
from the German exceptional war measures, now impugned, stood in his way. 
It does not even appear that after the signing of the Peace Treaty and when free 
intercourse with Germany was again permitted, he took any such step. In the 
absence of any outward indication of a wish to get rid of the securities the Tri
bunal cannot find that it was German exceptional war measures which in fact 
caused the damage to the Claimant's securities. The Tribunal are of opinion 
that the claimant has not established before them that damage or injury has 
been inflicted by the application to his securities of exceptional war measures.115

In the case of Arthur Michael Samuel (Great Britain v. Germany),116 
the Anglo-German Mixed Arbitral Tribunal allowed the claimant 
damages to the extent of the loss sustained by him by reason of the

113II Recueil des decisions des tribunaux arbitraux mixtes (1923) 526, 529-530.
114 Ibid. 529.
115 Ibid. 530.
116 Ibid.
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exceptional war measures of the German Government which pre
vented him from receiving coupons for his securities deposited in 
Germany. In that case the claimant was the holder of 15,000 marks 
nominal capital shares in the Deutsche Bank. The shares were 
bearer securities, and the dividends were payable yearly on coupons. 
On the payment of the dividend in 1914 the coupons relating to 
13,800 marks nominal capital shares became exhausted. In January 
and February 1914 the claimant forwarded to the Deutsche Bank, 
Berlin, the “talons” at the end of the exhausted coupons. This he 
did in accordance with the instructions printed thereon, for the pur
pose of obtaining a new series of coupons, the first of which would 
have been for the dividend payable in 1915. In the ordinary course 
of events the new coupons would have been forwarded to the claim
ant, but the war broke out and communications were interrupted. 
The documents were held by the Deutsche Bank and, in consequence, 
became subject to the decree of September 30, 1914 forbidding the 
export of securities to enemy countries, and to the decree of October 
7, 1915 forbidding any act of disposal with regard to securities 
belonging to an enemy. In December 1916 the claimant instructed 
the Swiss Bank Corporation to sell the whole of his holding of Deutsche 
Bank shares. The bank made inquiries and succeeded in selling for 
£91,100 in Basel, 1,200 marks nominal shares, to which coupons 
were attached, but it would not dispose of the remaining 13,800 
marks nominal shares because the “talons” and coupons relating to 
them could not be delivered. After the signing of the peace treaty, 
and as soon as the claimant had received permission to do so, he 
communicated with the Deutsche Bank asking for information about 
the coupons. Owing, apparently, to a misunderstanding between the 
Deutsche Bank and the Treuhaender, the claimant did not receive 
his coupons until August 6, 1920. The estimated value of the 13,800 
marks nominal capital shares on August 4, 1914 was 31,050 marks. 
At the pre-war rate of exchange their value was £1,514 Is. 7d. On 
August 6, 1920 their value was 32,694 marks, but owing to the fall 
of the mark their value in sterling was £211 9s. 3d. The claimant 
sought to recover the difference between these two sums, i.e.
£1,303 Is. 4d. ...

The Tribunal allowed bim £852 14s. 9d., with interest, in an award 
in which it stated that:

The Tribunal are of opinion that the Claimant is entitled to succeed. British 
war legislation did not prevent the Claimant from receiving his coupons. No 
further acts of his was [sic] necessary to place himself in a position to receive 
them. He had done all that it was necessary for him to do. The reason why the 
coupons were not sent to him is to be found in the above-mentioned decrees of 
September 30th 1914 and October 7th 1915. The Claimant satisfied the Tri
bunal that he was prevented from selling the securities only by the fact that he 
had not the coupons. By reason of the Decrees his property was detained in
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Germany, and in consequence of this and this alone when he attempted to dis
pose of his holding he was not able to do so.

In assessing the compensation to which the Claimant is entitled the Tribunal 
have to ascertain what he would have received but for the application to his 
property of the exceptional war measure. If he had been in possession of the 
coupons he would have received in December 1916, £1063.15.0 for his holding 
of 13800 Mks nominal shares. When he received the Coupons on August 6th 
1920 the full power of disposition of his property was restored to him. On that 
date their estimated value, the value which it was within his power to realise, was 
£211.0.3. The damage which the Claimant has suffered is therefore £852.14.9, 
together with interest thereon at five per cent from August 6th 1920.117

In the case of Amy Elizabeth Fursey (Great Britain v. Germany),118 
the Anglo-German Mixed Arbitral Tribunal held that the claimant 
was entitled to be compensated because of her inability, owing to 
exceptional war measures, to transfer shares owned by her for shares 
of another company in Germany. As a result of her inability to 
transfer her shares, they were invalidated, and the new shares replac
ing the old ones were sold under article 290 of the German Commer
cial Code. The amount realized from the sale was deposited with a 
German Bank. The Mixed Arbitral Tribunal said:

. . . The Tribunal will assume that, if the prohibition against the removal 
of her property had not been operative, she might, on April 6th, 1915, have 
changed the amounts of the deposits at the Sparkassen into sterling. On this 
date, they were worth in sterling £566.13.9. The Decrees were abrogated on 
January 11th, 1920, and, in their opinion, the Respondents cannot be held liable 
for any depreciation since January 20th, 1920. On this date, the deposits were 
worth in sterling £56.5.5. The damage under this head is £510.8.4. As to the 
Westfsehlischen shares, the Tribunal have made enquiries and have learnt that, 
whilst these might have been disposed of in Switzerland as the Claimant said 
she would have done, they could be disposed of only at 35% of their nominal 
value. The 1000 Marks which they might have realised were worth, on April 
6th, 1915, the sum of £44.15.0. On January 20th, 1920, the Claimant might 
have received the amount which had been deposited on her behalf, i. e., 6183 
Marks, 75 Pfennige. On January 20th, 1920, this sum was worth in sterling 
£26.1.10. The damage represents, therefore, £18.13.2.119

117II Recueil des decisions des tribunaux arbitraux mixtes (1923) 532-533.
118 V Recueil (1926) 8.
118 Ibid. 12.
Similar decisions were made in the cases of Michael Freyd (Great Britain v. 

Germany) and Max Weil (Great Britain v. Germany). (II Recueil (1923) 890, 
892.) In these cases decided by the Anglo-German Mixed Arbitral Tribunal, 
the property of British nationals had been subjected to German exceptional war 
measures, thereby preventing the claimants from removing the property from 
Germany.

In the Freyd case the British Clearing Office forwarded to the claimant on 
January 26, 1922 a communication from the German Treuhaender, dated Decem
ber 1921, suggesting that he communicate direct with the place of deposit as to 
the payment of the deposit. The Tribunal was of the opinion that if the claimant 
had taken the necessary steps he might have received the deposit on February
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But where property belonging to the claimant has been actually 
detained wrongfully, to the pecuniary loss of the claimant, the value 
of the property, if it is not returned, and the value of the use of the 
property during the period of wrongful detention (usually interest, 
or demurrage), together with the necessary and reasonable expenses 
of recovering the property or the indemnity, will usually be allowed.

In October 1822 authorities of the Mexican Government wrongfully 
seized $4,887 in specie which agents of Jethro Mitchell were about 
to export to the United States from Veracruz. The Mexican authori- 

# ties seized it without cause other than that it was 
anTdetentSn1116 needed for their own use. A claim against Mexico 

was submitted by Mercy Mitchell, Administratrix of 
the Estate of Jethro Mitchell, deceased, to the Claims Commission estab
lished by the United States and Mexico under the provisions of the 
convention of April 11, 1839,120 in the amount of $12,620.54, which 
included the amount seized, plus interest, expenses, costs, etc.

In his decision of January 3, 1842 Baron Roenne, Umpire of that 
Commission, allowed the amount seized, plus interest at 5 percent 
from October 12, 1822, the date of seizure, to the date of the actual 
payment, plus $50, without interest, for the cost of translations.

The sum of $40,000 gold belonging to Mather and Glover, American 
partners, was illegally seized by Mexican authorities on May 11, 
1850 and apparently used to pay Mexican troops. The money was 
repaid in full by order of the Superior Court of Mexico but that court 
failed to allow damages. On account of this seizure, together with 
the seizure of 2 wagons, 9 mules, and 11 sets of harness, a claim for 
$417,935.56 was presented to the Commission established by the 
United States and Mexico under the 1868 convention.121
Footnote 119—Continued.
15, 1922 and that the respondent Government should not be liable for the diminu
tion in the value of the property of the claimant after that date.

In the Weil case the claimant’s life insurance policy matured on November 30, 
1916, and German exceptional war measures prevented the payment to him of 
the amount to which he was entitled under the policy. On March 16, 1921 the 
Berlin office of the insurance company wrote to Weil informing him that the 
Treuhaender had released the policy. The Tribunal held that the claimant 
would have received the money under the policy on April 15, 1921 and that the 
respondent Government could not be held responsible for damages that accrued 
thereafter.

120 Memorial and Opinion, ms. Department of State; translation.
121 The claim was built up as follows:

Interest, at the rate of 12 per cent per annum, on $40,000 specie, 
from May 11th, 1850, the date of seizure, to the 20th October,
1851, the date of its restoration to Mather & Glover, Time, 17
months 9 days,............................................................................... $6, 920. 00

Value of the 2 wagons, 9 mules, 11 sets of harness and equipments
belonging to Mather & Glover and confiscated at Matamoros, 1, 842. 00

[Footnote continued on p. 871.]



PROPERTY 871

Umpire Lieber, to whom the case was submitted for decision, awarded 
Thomas W. Mather, surviving 'partner of Mather and Glover, $6,920 as 
interest at 12 percent on the principal sum seized, plus $4,000 for legal 
expenses in Mexico, $666 for the value of “two wagons and mules”, 
and $100 for printing ($11,686 in all).

Frequently, compromise settlements are made, or claimant’s proofs 
of the extent of the loss are extremely unsatisfactory, or other im
portant factors enter into the case to such an extent that interest or 
costs are not allowed and the amount paid may not, in fact, represent 
the value of the property.

On January 9 and 10, 1925 Edward Porcher Pawley, an American 
citizen residing at Port-au-Prince, was engaged in the purchase and 
slaughter of cattle for cold storage. At that time 98 head of cattle 
were purchased for him in Santo Domingo for $2,239, and passes were 
issued to a Mr. Jean Chiappini to transport the cattle to Port-au- 
Prince. On arrival at Croix des Bouquets the cattle were seized by 
virtue of a court order to satisfy an alleged claim of one J. Pierre- 
Louis against Chiappini, who protested that he did not own the cattle. 
The cattle were placed in pens and left without food or water. When 
Pawley, who was obliged to put up a bond of $2,100 to obtain custody 
of the cattle, obtained possession of them, one had died of starvation 
and thirst, four had disappeared, and the others were in a neglected 
condition.

Pawley was compelled to intervene in the suit between Pierre-Louis 
and Chiappini which finally resulted in a decision declaring Chiappini
to be the owner of the cattle, apparently on the ground that under 
Footnote 121—Continued.
Interest on said $1,842, at the rate of 12 per cent, per annum, from 

May 11, 1850. to October 20th, 1851.—Time, 17 months and
9 days,........................................................................................... $318. 66

Loss on English goods sold for account of Mather & Glover, ... 2, 981. 00
Interest on said $2,981, at the rate of 12 per cent, per annum, for 12

months,........................................................................................... 357. 72
Expenses incurred in litigating the suit for the recovery of the

$40,000, specie, in the courts of Mexico, during 17 months, . . 15, 000. 00
Damages sustained by Mather & Glover in consequence of breaking

up their business,........................................................................... 100,000.00

Total amount due Mather & Glover on the 20th day of
October, 1851,............................................................$127, 419. 38

Interest on said $127,419.38, at the rate of 12 per cent, per annum, 
from the 20th day of October, 1851, to the 20th day of October,
1870.—Time, nineteen (19) years,............................................ 290, 516. 18

Total amount due Mather & Glover Oct. 20th 1870, 
interest, value, loss, damages and expenses, as
aforesaid,....................................................................$417, 935. 56

[Memorial, docket 178A, ms. Department of State.]
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Haitian law possession is equivalent to title. Pawley’s documents of 
title were declared by the courts to be presumptive proof only. He 
was obliged to forfeit his bond of $2,100 to pay the costs of the liti
gation, and to pay his lawyer.

Pawley submitted a claim against Haiti for reimbursement for the 
following items:

(1) Loss of bond................................................................$2,100.00
(2) Court expenses and fees............................................ 169. 20
(3) Five beeves not returned............................................ 130. 00
(4) 25 percent loss in weight, therefore 50 percent loss

in value.................................................................... 1, 200. 00
(5) Lawyer fees, etc........................................................... 500. 00
(6) Damages....................................................................... 10, 000. 00

• Total................................................................ $14, 099. 20

The Department of State presented the claim to the Haitian 
Government on October 1, 1927, on the basis of a denial of justice 
suffered by the claimant in the Haitian courts. In espousing the 
claim, the Department of State accepted the claimant’s figures for all 
items of the claim with the exception of the sixth, which it lowered to 
$1,000,122 thus reducing the claim to $5,099.20. The Haitian Govern
ment at first declined to pay the claim,123 but in 1928 President 
Borno, in discussing the case, stated that if, after reading the docu
ments in the case, he came to the conclusion that there was a glaring 
denial of justice, a settlement could probably be made on the basis 
of the actual loss to Mr. Pawley, plus interest.124 On January 3, 1929 
the Haitian Government tendered a check in the amount of 10,00*0 
gourdes ($2,000 U.S.) for the settlement of the claim. Pawley at 
first refused to accept the check, stating that the actual money lost by 
him was in excess of $2,000; 125 but on February 12 he accepted the 
amount tendered.126

The claimant, apparently, should have been compensated at least 
for (1) his bond, (2) court expenses, reasonable fees, and costs, and 
Attachment 0) l°ss by depreciation of the cattle, if such loss was 

proven. Governments are not penalized for the 
wrongful attachment of an alien’s property and, accordingly, the 
claim for $10,000 “damages” was properly denied, in the absence of a 
showing of actual loss.

On April 10, 1867, Stillman D. Willis, an American citizen, was 
fined $500, without judicial proceedings, by Mexican authorities for 
having secreted alleged enemy property taken by him in payment

122 MS. Department of State, file no. 338.1156P28/1-3.
122 Ibid. 338.1156P28/4.
124 Ibid. 338.1156P28/10.
126 Ibid. 338.1156P28/17.
126 Ibid. 338.1156P28/19 and enclosure.
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of a debt. He declined to pay the fine. Thereupon this property, 
together with a sufficient amount of other property owned by him, 
was seized to satisfy the fine and was sold at public auction. A claim 
for $18,918 on his behalf was presented to the Commission established 
by the United States and Mexico in accordance with the 1868 con
vention. Mexico was held liable not only for the unjust fine but also 
for “the manner in which it was levied”.127 Umpire Thornton, in so 
deciding the case, allowed the amount of the original debt ($120) 
for which the alleged enemy property had been received by the 
claimant, plus the value of the property of the claimant which was 
levied upon (based upon the amount of the proceeds of the forced 
sale), plus interest. American Commissioner Wadsworth urged that 
the value of the property as determined by the preliminary ap
praisement ordered by the judge prior to the auction should be 
allowed. The Umpire overruled this contention, stating that since 
the auction was previously advertised “it must be supposed that 
their value, more or less, was obtained; but if the claimant thought 
otherwise, and that they were sacrificed, he might have taken steps 
for purchasing them himself”.

On September 27, 1917 the Brown Shoe Compamy of St. Louis, 
Missouri, shipped by parcel post six packages of shoes valued at 
$150.24, according to the invoice at the time of shipment, to Gabriel 
Diaz Guerra, who was operating a store in Bogota, Colombia. The 
shoes were attached by Colombian authorities following instructions 
issued by a judge of a court of Bogota before whom a suit against 
Guerra was brought by a third party.

The United States requested the release and return of the shoes,128 
calling the attention of the Colombian Government to the fact that 
the detention of the shoes violated paragraph 3 of article I and 
article X of the Parcel Post Convention of January 18, 1889 between 
the United States and Colombia, which contained the following 
provisions: 129

All admissible articles of merchandise mailed in one country for the other, or 
received in one country from the other, shall be free from any detention or 
inspection whatever, except such as is required for collection of customs duties, 
and shall be forwarded by the most speedy means to their destination, being 
subject in their transmission to the laws and regulations of each country respec
tively.

If the packages cannot be delivered as addressed, or if they are refused they 
should be reciprocally returned without charge, directly to the despatching office 
of exchange, at the expiration of ninety days from their receipt at the office of 
destination, and the country of origin may collect from the sender for the return 
of the parcel, a sum equal to the postage when first mailed.

127 Memorial and Opinion, docket 89; ms. Department of State.
128 MS. Department of State, file no. 321.2141G93/12 and 14.
128 27 Stat. 851, 852, 856.
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At the same time three parcel-post packages valued at $96.10 were 
sent to Guerra by the United States and South American Corporation, 
an American firm. The Distributing Corporation, of New York, had 
sent six packages valued at $60.77 to the same party. And William H. 
Knox & Co., Inc., also an American corporation, had sent three 
packages to Guerra at about the same time. Claims for property 
seized were presented to Colombia by the United States on behalf of 
each of these firms.130

The Government of Colombia offered to indemnify the claimants 
in the amount of the actual value (invoiced value) of the parcels, 
plus interest, but declined to recognize any claims for damages in 
connection with the loss of the contents of the parcels or the failure 
to deliver or return them.131 The Minister of Foreign Affairs ob
served that in view of the fact that Senor Guerra was a bankrupt, 
the loss of the shippers would have been complete had the parcels 
been duly delivered to him. The French Government, it appeared, 
had accepted similar terms in connection with claims presented by 
that Government on behalf of French nationals who had also sent 
parcels to Guerra and whose property had likewise been attached.132

The claimants above named were willing to accept the declared 
value of the contents of the packages, plus interest from the date of 
sequestration to the date of settlement, and on May 29, 1922 the 
American Minister at Bogotd transmitted to them the drafts received 
from the Colombian Government in settlement of the claims, as 
follows: 133
United States and South American Corporation................................ $144. 43
The Distributing Corporation................................................................ $112. 93
William H. Knox & Co., Inc..............................................[apparently] $4, 224. 72

Subsequently, on December 15, 1922, a draft in the amount of $232 
in favor of the Brown Shoe Company was transmitted to the Depart
ment by the American Minister.134

In May and June 1907 George W. McNear, an American citizen, 
shipped two carloads of wheat to Ciudad Ju&rez, Mexico, by the 
Southern Pacific Railroad. The wheat was sold to S. Montemayor

130 MS. Department of State, file no. 321.2141G93/23.
131 Ibid. 321.2141G93/20.
132 Ibid. 321.2141G93/22.
133 Ibid. 321.2141G93/51.
These drafts represented the amounts of the invoices on the merchandise of 

the respective firms, with interest, *'‘converted into Colombian pesos at the rate 
of 110 and reconverted, after the deduction of five pesos for the payment of 
stamps, stamped paper, etc., necessarily employed, into American dollars at 
110-1/2, the prevailing rate on the date of purchase of the drafts, May 27.” (Ibid.)

134 Ibid. 321.2141G93/57.
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of Ciudad Ju&rez, on a cash basis. The railroad issued bills of lading 
according to which the two carloads of wheat were consigned to the 
order of McNear, Ciudad Ju&rez, via El Paso, where S. Montemayor, 
care of J. T. Woodside, was to be notified. Sight drafts for the pur
chase price of the wheat were sent to the Agency of the Banco Minero 
at Ciudad Ju&rez for collection. The bills of lading were attached to 
the drafts, and the bank was instructed to deliver the bills of lading 
to Montemayor only upon payment of the drafts.

At the time that the wheat arrived in Ciudad Ju&rez, Montemayor 
had been charged with having imported, in a clandestine manner, 
fourteen carloads of wheat without having paid consular fees and 
customs duties thereon. Because of that charge he had fled from the 
town. Montemayor, or his representative, however, had had the 
necessary consular invoice issued to him for the two carloads of 
wheat and for another carload of wheat sold to him by the Nash- 
Ferguson Grain Company of Kansas City, Missouri.

The customs authorities at Ciudad Juarez requested the District 
Court to order the seizure of the three carloads of grain referred to, 
in order to establish a security for the Treasury with regard to the 
pecuniary responsibility that might be imposed upon Montemayor. 
This request was complied with by the court. Afterward a repre
sentative of the Banco Minero and the American Consul at Ciudad 
Judxez tried to obtain the release of the wheat by application to the 
court, pointing out that the bills of lading were in the possession of 
the bank; that, according to a notation on the drafts, they should 
not be delivered to Montemayor until he had paid the drafts; and 
that this he had failed to do.

The administrator of the customs house and the Ministerio 
Publico at Ciudad Ju&rez opposed this intervention, asserting that 
the wheat had been imported by Montemayor and that he would 
not have been able to dispose of it, “as in fact he did”, unless he had 
paid for it at El Paso. The decision of the court was that no release 
of the wheat could be ordered but that a provisional delivery could be 
made on payment of the duties and the deposit of the value of the 
wheat—which in due time would have to be delivered to its legitimate 
owner. McNear did not follow the course indicated.

Some years later McNear petitioned the Mexican Government to 
order the customs house in Ciudad Juarez to pay him $2,426.57
U.S., the value of the wheat owned by him and seized by the customs 
house. At that time the wheat had been auctioned, and the revenue, 
less the import duties and freight, had been deposited with the court. 
The Government rejected McNear’s petition. It was argued that, 
according to article 2822 of the Mexican Civil Code, a thing when 
sold belongs to the buyer as soon as there is an agreement of sale 
between the buyer and seller and that, according to article 657 of 
the customs-house ordinance, McNear’s right to claim the amount
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deposited with the court as the balance of the proceeds from the 
auction sale was lost by prescription.

A claim was presented to the General Claims Commission estab
lished by the United States and Mexico, in accordance with the terms 
of the convention of September 8, 1923, on behalf of the assignee of 
McNear, an American firm—McNear having died in the meantime— 
for the seizure of the wheat ($2,144.80), with interest at 6 percent 
from the date of the seizure (July 25, 1907).135

The Commission held that it was the intention of the parties to 
the contract of sale that the ownership and the possession of the 
wheat should not pass to the buyer before the payment of the pur
chase price; that the arrangement between McNear and Montemayor 
was a conditional sale; that article 2822 of the Mexican Civil Code 
was inapplicable, the article being applicable only in a case where 
the parties had not otherwise agreed; and that the detention of the 
wheat was wrongful. It stated that:
... It is possible that the court was justified in ordering the seizure of the 

goods in the course of the proceedings of a summary character, in which it was 
stated by the Customs authorities that the goods had been imported by Monte
mayor. But from the moment the Customs authorities were informed that the 
bills of lading were in the hands of the Banco Minero and could be delivered to 
the buyer on payment of the purchase price only, it ought to have been perfectly 
clear to those authorities that the wheat should be released. From that moment 
their retention of the wheat constitutes a violation of a rule that is of fundamental 
importance to commerce and with which they should have been familiar. For 
this violation the Commission holds that Mexico must be responsible under 
international law, notwithstanding that possibly McNear might have had his 
right recognized, if he had brought a formal action before the Court. The 
Commission further holds that the amount to be awarded must be the value of 
the wheat.136

The amount claimed as the value of the wheat, $2,144.80 plus 
interest at 6 percent from the date of seizure, was awarded the 
claimant firm.

Where an embargo is wrongfully levied against the property of the 
claimant and results in pecuniary damage it is proper to compensate 
the claimant for his losses, all other elements of a valid claim having 
been established.

Damages may be awarded, when claimed, for the profits that would 
Embargo have been made from the use of the property had not

the wrongful embargo intervened. Where the extent 
of the profits is highly speculative, interest on the value of the prop
erty or on the invested capital is at times allowed in lieu of profits.

In February 1870 the Governor General of Cuba issued a decree 
of embargo against the property of a member of the firm of Mora &

135 G. W. McNear, Incorporated (United States v. Mexico), Opinions of the 
Commissioners (1929) 68, docket 211.

136 Ibid. 71.
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Arango of New York. In April of the same year a second decree was 
issued against the firm itself. The embargo was annulled on July 31 
following, and a claim against Spain was presented by the United 
States to the Spanish Claims Commission established by the United 
States and Spain in accordance with the agreement of February 11-12, 
1871, on behalf of the firm of Fausto Mora & Aurelio Arango. Dam
ages in the amount of $300,000 were claimed for losses alleged to 
have been sustained on account of the second embargo. It appeared 
that the embargoes had been erroneously levied in the belief that the 
claimants were involved in insurrectionary movements in Cuba. 
Umpire Lewenhaupt, on February 22, 1883, held that the embargoes 
were not justified and awarded damages. With reference to the first 
embargo, however, the Umpire held that since there was no proof 
that the said embargo caused any loss, no indemnity was due.

With reference to the second embargo, the United States contended 
that the firm made an annual profit of $50,000; that this sum, at the 
rate of 8 percent, represented a capital of $600,000; and that, accord
ingly, the amount of $175,000 ought to be allowed as indemnity for 
this embargo.

The Umpire took the position that:
... In 1867-1868 the net profit of the firm was about $50,000, but it is 

evident, that the firm’s business must have suffered a very considerable decrease 
after the beginning of the insurrection in October 1868 through the misfortunes 
of the Cuban planters. There is no direct evidence, that after that time the 
firm made any profits at all, but the fact that the firm continued is considered 
by the umpire as sufficient proof that some business was done, and that the 
embargo must have caused loss to the firm during the time of the embargo or 
between April 13 and July 31, 1870.

The firm was, in fact, by the decree of the Governor at Sagua la Grande, 
illegally warned off from trading with Cuba, and so far the case is of the same 
kind as those of vessels warned off from trading with a certain port without 
sufficient reason. It does not seem that any similar case has been decided by 
the Commission, but it is usual in such cases to award indemnity for prospective 
earnings. The loss is, however, in the present case of a very speculative character 
as depending upon most uncertain contingencies, and therefore the only allow
ance made is the sum of $3,225 in the nature of interest on the capital of the 
firm, which is stated in the record to have been $184,300.137
He awarded $3,225 with interest at 6 percent from August 1, 1870 to 
the date of the decision.

In the Hernsheim case, which was presented to the Spanish Treaty 
Claims Commission established in the United States pursuant to the 
1898 treaty with Spain, a claim was made for losses suffered on account 
of an order of May 16, 1896 of General Weyler, which prohibited the 
exportation from Cuba of leaf tobacco after ten days from that date. 
It was claimed that 1,200 bales of leaf tobacco had been bought for 13

137 24 United States and Spanish Claims Commission, ms. Department of State; 
docket 50.
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the original claimant prior to that date and that the tobacco was green 
and could not possibly be packed and put in condition for shipment 
within the ten-day period allowed by the order. After certain negoti
ations the Spanish Government granted to foreigners who had in good 
faith bought leaf tobacco before the order was issued, the right to 
export it after, as well as within, the ten days allowed by the order. 
The claimant made several attempts to establish his citizenship and 
his bona-fide ownership of the tobacco prior to the order, but the 
Spanish authorities were slow in recognizing his evidence. In the 
meantime the tobacco greatly depreciated in value. The tobacco 
was not released until about June 24, 1897. The sum of $68,050.98 
was claimed before the Commission for the loss alleged to have been 
sustained on the tobacco. An award of $23,848 was made in favor of 
the claimant.138

The Treaty of Guadalupe Hidalgo, February 2, 1848, closing the 
war between the United States and Mexico, contained a provision in 
article XIX 139 that certain merchandise, effects, and property im
ported previous to the restoration by the United States of the custom 
houses to the Mexican authorities should “be exempt from confisca
tion, although the importation of the same be prohibited by the 
Mexican tariff”, and should be allowed to be disposed of in the 
interior of Mexico.

In 1848 and 1849 Turner & Renshaw, an American firm, owned and 
held a quantity of tobacco at Tampico and at Matamoros which had 
been imported at the time of the occupation of those ports by the 
United States forces during the war with Mexico. When the ports 
were restored to Mexican authority the firm was refused permits or 
“guias” by the Mexican customhouse officers to take this tobacco 
into the interior of Mexico, and in consequence of this refusal the 
firm was forced to sell the tobacco at those ports at a loss.

A claim for $83,380.95 for the losses sustained was presented by 
the United States, on behalf of the firm,140 to the Commission estab
lished by the United States and Mexico under the provisions of the 
1868 convention. Umpire Thornton, by whom the case was decided, 
held that the claimants had been wrongfully refused permits to import 
the tobacco to the interior of Mexico and that they were entitled to 
compensation for their losses. In the course of his decision, dated 
May 6, 1875, he stated that he found the estimation of the losses 
sustained “extremely difficult” and that—
the claimants have not stated to what particular place in the interior they 
would have removed the tobacco, if the permits had been granted them; there

138 Fuller’s Report (1907) 69, docket 297.
139 I Malloy 1107, 1115-1116.
140 Memorial and Opinion, docket 143; ms. Department of State.
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are therefore no data upon which to estimate the cost of freight nor the amount 
of duties to be paid at the place of destination.

It does not appear that the number of Bales upon which loss was sustained, 
was nearly so great as that alleged by the claimants. It was sold at about 13 
Dollars the quintal. The witness F. R. Gracesqui testifies that at the time of 
the evacuation of the Republic of Mexico, the tobacco was worth and might 
have been sold in Monterey or Saltillo for 23 Dollars per quintal. The Umpire 
believes that the greater part of the difference would have been swallowed up by 
freight, charges, and duties at the place of destination, and that these were the 
principal causes of the difference between the prices at the ports and in the 
interior.—

After having made therefore such calculation as is possible under the circum
stances, and which must to a certain extent be conjectural, the Umpire is of 
opinion that the claimants will be fairly compensated for their losses on the sales 
of their tobacco at Tampico and Matamoros and the expenses incurred by its 
detention at those Ports, by the sum of seven thousand Dollars; and taking the 
1st of September 1848 as an equitable date from which to count interest, the 
Umpire awards that there be paid by the Mexican Government on account of the 
above mentioned claim the sum of seven thousand Mexican Gold Dollars ($7000.) 
with interest at six per cent per annum from the 1st of September 1848 to the- 
date of the final award.

On August 19, 1884 Michelangelo A. Lavarello, an Italian subject 
and a merchant of Genoa, sailed on board the Italian mail steamer 
Adria, which was making a voyage to South America with a stop at 
the Cape Verde Islands. On August 28, 1884 the steamer arrived at 
St. Vincent, Cape Verde, where the sanitary and civil authorities re
fused pratique to Lavarello and to two other travelers with the same 
port as their destination, as well as to the whole ship. Thereafter, 
Lavarello claimed damages against Portugal in the amount of 
164,188.20 lire, based upon the following alleged facts:

(a) He was refused the right to leave quarantine and to unload
thirty-seven packages of merchandise which he had with him. 
In consequence of these measures, designated by him as illegal 
and arbitrary, he was compelled to remain on board the Adria 
with this merchandise and to make the voyage to the Republic 
of La Plata and return to St. Vincent, Cape Verde. He claimed 
to have suffered great losses on the merchandise, and for these 
losses and for his expenses on this account he submitted a claim 
against Portugal for the sum of £15,500............................................

(b) He purchased 6,000 sacks of corn at Buenos Aires and 
Montevideo for the sum of 55,552.20 lire (including freight to 
St. Vincent), which he shipped to St. Vincent on board the 
Adria. The corn reached its destination on October 16, 1884. 
The Adria was then placed in quarantine at St. Vincent, although 
it had come from a port free from sickness and although there 
was no sickness on board. Permission was given the captain 
of the Adria to unload the sacks of corn and to import them 
through the customs house at St. Vincent after they had been
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exposed in the open air for forty-eight hours on open lighters. 
For this purpose Lavarello chartered two lighters from Messrs. 
Cory Brothers at St. Vincent. After 512 sacks of the corn 
had been unloaded, a contradictory order was issued and the 
Adria was compelled to continue her voyage, so that 5,448 
sacks of corn remaining on board had to be transported to Genoa, 
where they were sold at the best price possible, namely, 39,284 
lire, all costs deducted. Lavarello, accordingly, suffered a loss 
on this merchandise, instead of making the profit he had ex
pected. According to him it was worth at that same time at 
Cape Verde about 33 lire a sack, and would have brought him 
in 198,000 lire. He estimated the damages suffered for this 
reason at 134,000 lire.

(c) The 512 sacks of corn unloaded in the lighters, mentioned 
above, remained exposed to the rain for several days before being 
placed in storage at the customs house at St. Vincent. Part of 

‘ the corn spoiled. When it was entered at the customs house 38 
sacks were missing—had probably been stolen. The remaining 
474 sacks had to be sold at a low price and brought only 390,300 
reis, or about 2,000 lire. (This account was afterward rectified by 
Lavarello and the receipts from the 474 sacks of corn were ad
mitted to have been 663,385 reis.) He evaluated his loss on this 
account at 14,688.20 lire.

A claim having been made by Italy against Portugal, it was sub
mitted to arbitration at The Hague under the terms of an agreement 
of September 1, 1891 between the two countries. On March 12, 1893 
the Arbitrator, Jean Heemskerk, rendered his decision, wherein he 
allowed the claimant 12,347.68 lire, together with interest at 5 percent 
from September 1, 1891, the date of the agreement for arbitration.141

Article 94 of the Maritime Health Service of November 12, 1874, in 
force in the Cape Verde Islands in 1884, prescribed that ships coming 
from non-infected ports with clean bills of health should be admitted 
to pratique, but section 2 of the same article contained an exception 
in case the chief inspector should learn officially or from some other 
authentic source that, among other diseases, cholera morbus had 
appeared in the port of departure within any of the five days following 
the departure of a ship. The facts of the instant case fell within this 
exception, and, accordingly, the ship was properly refused pratique; 
but the Arbitrator held that, in refusing the passengers on board the 
ship the opportunity to submit to quarantine, or even to go to the 
Porto Praia quarantine station, the authorities of St. Vincent had 
exceeded the limits of their legal power and had deviated, in partic
ular, from the provisions of articles 87 and 99 of the regulations 
referred to.

141 La Fontaine, Pasicrisie Internationale (Bern, 1902) 411.
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As to complaint (a), the Arbitrator allowed 11,000 lire damages, 
explaining that the traveling expenses and the freight which the claim
ant would have been spared if he had been allowed to land or to go 
to the Porto Praia quarantine station in August 1884 amounted to
1,000 lire (passage and freight from St. Vincent to Montevideo and 
return). He held that the claimant did not obtain in October 1884 
a price much above the sum of 1,125.62% lire at which the merchandise 
was valued; that a merchant in St. Vincent subsequently declared 
that he was willing to pay 5,000 lire for the merchandise for which he 
would have given 10,000 lire earlier; and that “for want of more 
exact data on the losses suffered and opportunity for profit on this 
merchandise that was lost, we should estimate the damages for which 
reparation is due Lavarello at 11,000 lire”.142

With reference to complaint (6), the Arbitrator pointed out that it 
was not a complaint that the vessel was wrongfully placed in quar
antine on October 15, 1884, but that the order allowing the unload
ing of the corn was arbitrarily withdrawn by the same authorities 
who had issued it and that the ship was forced to depart from the 
port of St. Vincent. The Arbitrator further considered it “necessary 
to determine whether he [Lavarello] desired to unload it [more corn] 
on October 16 or 17, 1884, if he attempted to do so, and if he was 
prevented from doing so by the authorities of St. Vincent”.

With reference to the loss suffered on account of complaint (b) the 
Arbitrator said:

As to the quantity: The 5,954 sacks of corn loaded at the ports of the Plata 
weighed 1,012,280 pounds or 465,602.80 kilograms, that is, an average of 78.2 
kilograms per sack; of the same cargo, 5,454 sacks unloaded at Genoa weighed 
380,387.5 kilograms, that is to say, an average of 69.8 kilograms per sack; hence 
there was during the voyage from La Plata to Genoa a loss of about 8.5 kilo
grams per sack on the average, which corresponds quite well to Braga’s account, 
giving a measure of 8.03 quartas per sack; thus we find an extra loss or leakage 
of 6.3 kilograms per sack or 2,973.6 kilograms for the 472 sacks, and consequently 
the probable weight of the 38 missing sacks would give a quantity of 2,413 kilo
grams, at an average of 63.5 kilograms per sack, or a total shortage of 5,386.6 
kilograms;

As to the price: It follows from Braga’s account that the 472 sacks brought, 
net, only 663,335 reis, or 1,405 reis per sack, 175 reis per quarta and 700 reis per 
alqueire; now the price of foreign corn was some 800 reis to 960 reis per alqueire 
at Saint Vincent, according to the official bulletins from October 1884, to Jan
uary 1885 (Memorandum of the Portuguese Government, pp. 98 and 99; on page 
36 of the same memorandum this price current is calculated per quintal, which 
would give ridiculous prices); it was therefore a loss of 15% to 25%, or 20% on 
the average, of the value of the sacks of corn sold at the customhouse.143

In reference to complaint (c)—the loss by Lavarello on the 512 
sacks of corn which had been unloaded—the Arbitrator said:

Considering that according to the report of the Agent, Dr. da Costa Lereno, 
dated October 17, 1884, that is the very day of the second departure of the

142 La Fontaine, Pasicrisie internationale (Bern, 1902), 415-416, translation.
143 Ibid. 419-420.
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Adria {Memorandum for the Portuguese Government, p. 66), there was doubt and 1
dissension among the doctors at Saint Vincent on the question of whether quar- 1
antine could and should be applied to the Steamer Adria and to the passengers j
and their baggage; that the affirmative having been adopted despite the long j
voyage since departure from Genoa and the good state of health on board, the j
Health Officer ordered that the corn to be unloaded should remain exposed to 1
the air for 24 hours on one or two open lighters, and that although the corn came |
from an uninfected port and although cereals are not considered as susceptible to ]
infection; even at the quarantine station they can be subjected only to ventila- j
tion under an open shed, in accordance with Article 166 of the Maritime Health *
Regulations; that this stricter decision, which did not come under Articles 94 j
and 99 of the said regulations prejudiced the interests of Lavarello all the more j
that the latter could not watch over his merchandise, since he was obliged to j
start that same day for Porto Praia, and that the procedure became entirely i
unjustifiable and irregular when the corn was not stored in the custom-house 1
immediately after the expiration of the 24 hours prescribed, but one or two days S
later; J

Considering that consequently the customs authorities are responsible toward l
Lavarello, as owner of the shipment of corn, for the shortage and the spoilage 1
which his merchandise underwent; and that moreover we have only to read at- |
tentively the report of J. H. Duarte Ferreira, Director of the Custom-house, f]
dated July 11, 1887 {Memorandum for the Portuguese Governmentj pp. 100 to 104), j
to be convinced of the negligence of that administration with regard to the cor ]
in question, the simple counting of the sacks having been done carelessly, the !
sacks having been mixed with another lot belonging to another owner, and an ;
extraordinary amount of leakage in the warehouse having been admitted, which I
the Director attributes to weevils and rats; j

Considering that it is well to set the amount of compensation for the damages j
with regard to the claims under c at 20% of the net price obtained for the 472 •
sacks of corn sold, or 132,666 reis, or 736.30 lire, and for the 5,386.6 kilograms j
that were lacking a price equivalent to the average obtained per kilogram for the 
sacks of corn sold at Genoa in November, 1884, that is, 11.35 lire per 100 kilo- J
grams, giving a total of 611.38 lire; or 1,357.68 lire in all.144 ^

The Arbitrator concluded by stating that inasmuch as the claim l
was recognized to be only partially well founded it was just to divide J
the costs of the proceedings. He awarded the Government of Italy, 
for the benefit of the successors of the late Michelangelo Lavarello, j
the sum of 12,347.68 lire, “with moratory interest of 5% per annum 5
dating from September 1, 1891, the date of the Agreement”.145 146 •

The claim of Cotesworth & Powell, a British company, was pre- ;
sented by the Government of Great Britain to that of Colombia in ■
1871.148 In 1855 Cotesworth & Powell, merchants of London, entered ;
into a contract with Messrs. Powles, Gower & Co., an English house |
established in Barranquilla and in Bogota, for the purchase of tobacco j
on joint account. Cotesworth & Powell supplied the funds; Powles, J
Gower & Co. made the purchases, forwarded the tobacco, and shared j

144 Ibid. 420.
145 Ibid.
146 1 875 For. Rel. 417.
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the profits. Powles, Gower & Co. had a branch office in London 
through which all the business was transacted.

In 1857 the London house of Powles, Gower & Co. and the house 
in New Granada failed. Cotesworth & Powell at once sent an agent 
to New Granada to protect their interests, and Powles, Gower & Co. 
“made over to him all the property of the claimants, both in produce 
and in contracts”.

The creditors of Powles, Gower & Co. secured an embargo on this 
property, but the agent of Cotesworth & Powell was able to secure 
the removal of this embargo on the property in Bogota—“the supreme 
court of the confederation having pronounced sentence in his favor”.

The embargo on the property in Barranquilla, however, was not 
removed. At the latter place Judge Clemente Salazar, in collusion 
with the local assignee in bankruptcy, made away with the property. 
It was said that the judge sold 300 cases of tobacco to his secretary; 
that he entered the sickroom of the claimants’ agent and seized the 
bills of lading for the tobacco; that he sent the bills of lading to Eng
land and received the value for them; and that he finally disappeared, 
taking with him all the papers relating to the suit of Cotesworth & 
Powell and thus rendering it impossible for the claimants to prove 
their case. On account of these acts the judge was convicted and 
“condemned in costs”, but judgment could not be executed against 
him for either his criminal or civil responsibility on account of the 
general amnesty acts of March 3, 1860 and January 3, 1863. The 
local assignee was also exempt from liability for the same reason.

By a convention of December 14, 1872 Great Britain and Colombia 
agreed to refer the claim of Cotesworth & Powell to arbitration. Gen
eral Salgar was named Commissioner for Colombia, and the American 
Minister at Bogota, Mr. Scruggs, was named Commissioner for Great 
Britain. On November 5, 1875 the Commissioners announced their 
decision, which was written by Minister Scruggs and concurred in. by 
General Salgar. The sum of $50,217.46-9 was allowed the claimants, 
the responsibility of Colombia being based upon the amnesty which 
was granted and by which the offending officials were relieved from 
personal liability for their wrongdoing. The sum allowed “was sup
posed to cover the actual capital destroyed by the New Granadian 
Judge and Assignee and rendered irrecoverable by reason of the 
amnesty law of 1860 and 1863”,147 “taking as a basis . . . the state of 
affairs as it would have been if justice had been followed from the 
beginning”. The Colombian Government was held responsible for 
“everything that was involved in the despoliation”; but the Arbitra
tors held that it was their duty “to decide a doubt on any vague and 
indefinite question in favor of the defendant, that is, the Colombian

147 Minister Scruggs to Secretary of State Fish, November 7, 1875, ms. Depart
ment of State, 31 Despatches, Colombia, no. 130.



884 CHAPTER V

Government”. The evaluation made at the time of the attachment 
having been made with care, the Arbitrators adopted the prices fixed 
in that evaluation.

The English translation of the text (hitherto unpublished) of the 
final award 148 on the subject of the damages is as follows:

VIII

Indemnification

For the sake of brevity and greater clearness, this part of the case may be 
considered in the following order:

1. The account current submitted by the claimant;
2. The amount of the claim, considered in relation to the objections that 

are made to it;
3. The sum that should be allowed as the capital of the indemnification;
4. The question of interest.

Transactions
continuous

With regard to the first point, it appears that Cotesworth and Powell, of Lon
don, kept the accounts for the partnership in the following way: one called “spec
ulation account”, to which they charged the drafts made by Powles, Gower and 
Company, applicable to the tobacco business, crediting to it the sums invested 

in the purchases of that product; and another called “shipping 
account”, the debit side of which was formed by the approxi
mate value of the tobacco and the credit side by the net product 

of the tobacco sold. These two accounts were then in reality but a single one, 
in which the drafts constituted the debit and the net product from the tobacco 
the credit, the difference between these representing the loss or gain resulting 
from the speculation. Such a method of keeping the accounts was necessary, 
because the transactions were continuous and without fixed capital and each new 
transaction was begun long before the final result of the preceding one had been 
found.

The last accounts rendered by Cotesworth and Powell extend up to June 30, 
1859 and give the following result of the speculations per capital:
Cdrmen........................................................................
Jiron ........................................ ...................................
San Juan....................................................................

Less yield from gold, etc............................................

In addition, the profit and loss account shows a
debit of:

Powles, Gower and Company................................£5, 382- 2
Cotesworth and Powell ............................................6, 149-22

£2, 400-15- 3 
1, 733- 3- 1 
3, 871- 9-10 

£8, 005- 8- 2 
1, 346-14- 4 

£6, 658-13-10

11, 535- 2- 4 
£18, 193-16- 2

148 For a copy of the earlier draft of the award relating to the responsibility 
of Colombia, see Minister Scruggs to Secretary of State Fish, October 17, 1875, 
ms. Department of State, 31 Despatches, Colombia, no. 127, enclosure; 2 Moore’s 
Arb. 2053-2085.

Part VIII of the final award, relating to “Indemnification” and printed in the 
text above in translation, follows immediately after that part of the earlier draft 
of August 1875, printed by Mr. Moore in his International Arbitrations.
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It is to be deduced from these accounts that that was the condition of the 

partnership between Cotesworth and Powell, and Powles, Gower and Company 
of Barranquilla, on June 30, 1859.

The decision of January 29, 1862 recognized Messrs. Cotesworth and Powell 
as owner claimants for £6,682-2-3, in which sum, as can be seen, there is only a 
slight difference of £23-8-5 as compared with the sum of £6,658-13-10 shown 
by the preceding accounts; a difference consisting in the wages paid to Messrs. 
Valentin and Manuel Pareja, of El Cdrmen.

This partnership business must be considered as having been placed in liquida
tion when the attorney for the capitalist partners, Mr. Antonio I. Armando, took 
charge of the stocks of goods early in 1858, and also when the silent partners 
Powles, Gower and Company failed, as they did a short time later.

Amount of the Claim

Dr. Rubio, counsel for the claimants, says:
“As to the amount of the claim, you have the decision which granted 

Messrs. Cotesworth and Powell, as creditors of the tobacco company, as their 
capital, the sum of £6,681, 2 shillings and 3 pence, plus the interest from the 
date of the failure of Messrs. Powles, Gower and Company, of Barranquilla, 
Book 11, and also Book G, in which there is the document declaring the said 
decision in force, £6,682-2-3.

“ The £5,386-0-2 which Messrs. Cotesworth and Powell recover on account 
of the losses of Powles, Gower and Company up to June 30, 1859, on the 
supposition that the property or wealth of the tobacco company had already 
been destroyed, by the aforesaid acts of the Receiver and Judge in the case, 
are shown by the same decision and the document declaring it in force and 
by the accounts which were submitted in the case and accepted by the 
Syndic, which accounts are proved by Book No. 4, £5,386-0-2.

“The £6,149, 2 shillings, 2 pence forming the amount of the losses to 
Messrs. Cotesworth and Powell, the silent partners, produced by the same 
cause (the destruction of the papers constituting the credit of the joint 
account for the tobacco), are shown by the accounts themselves, £6,149-2-2.

“ If the tobacco company had been continued in charge of the attorney of 
Messrs. Cotesworth and Powell as had been agreed upon with Messrs. Powles, 
Gower and Company, before failing, Messrs. Cotesworth and Powell would 
have recovered their capital of £13,000 and more, and would have avoided 
the losses which they claim. The demand for those papers, which composed 
the assets of the company in the tobacco business, and which did not belong 
to the bankrupts, and the complete ruin of that property, were the causes 
of those losses and the basis for that claim.”

Adding the three amounts which we have just discussed we
get ......... ... £18, 217- 4-7

Interest on which at 6 percent, calculated from July 1, 1859 to
April 9, 1873, amounts to................................................£15, 056- 7-0

or $166,367.90.
£33, 273-11-7

It is to be noted here that if this interest was to be paid in semi-annual amounts, 
as was stipulated in the contract, the claim might amount, with compound 
interest, damages and injuries, etc. etc., to some $250,000.

Dr. G6mez, counsel, declares in his statement in defense of the Government of 
Colombia, page 75, that: “ The most that could be claimed by Messrs. Cotesworth 
and Powell was that the assets of the joint account would have remained in their
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power during the bankruptcy of the managing partner, that is, the house of Powles 
Gower and Company; but as they had been deprived of a portion of the said 
property because it had been attached and deposited, like the bulk of the assets, 
their right to claim cannot go beyond the value of the property held, because the 
other property remained in the possession of Cotesworth and Powell and because 
in no case did these gentlemen have any right to sums that would exceed those 
of the property in existence.”

And further on he says: “As can be seen, the basis for the sums claimed is that 
of assuming that the joint account would have gone on without difficulty from 
the failure of Messrs. Powles, Gower and Company and that consequently the 
losses of Messrs. Cotesworth and Powell, for which the Government of Colombia 
must answer, include not only what these gentlemen had put in as capital, and 
interest thereon, but also the losses due to the ruin of the property under the 
account mentioned and what they failed to gain, the computation being made not 
only up to the date of the bankruptcy but up to June 30, 1859, to which the 
accounts of Book No. 4 extend.”

According to the account drawn up by Dr. G6mez, counsel for Colombia, the 
property attached was the following:

Carmen

One hundred and twenty-two cases of first-class tobacco, at 9 pesos,
60 centavos per quintal...............................................................

Twenty-three cases lined with hemp, second-grade tobacco, at 8
pesos per quintal...........................................................................

Forty and one-half leather bags, at $2.40 each................................
Forty-six hemp.......................................................................................
Loose tobacco, third grade, at $6.40 per quintal................................
One house at...........................................................................................
Another house with a warehouse at....................................................
A few animals, a little hemp, and other property............................
A little salt...............................................................................................
Also turned over to the receiver, Mr. Juan Cohen, in documents 

made out to Powles, Gower and Company, 13,512 pesos • • • _

Zambrano

Twenty “cargas” of tobacco deposited with Dr. Jos6 E. Bermudez 
and valued at...............................................................................

$1, 464. 00

230. 00 
97. 20 

9. 20 
754. 60 

1, 920. 00 
920. 00 
388. 20 
381. 00

13, 512. 00 
$19, 676. 20

$536. 76

$326. 40 
372. 00 
384. 00

San Juan Nepomuceno

Thirty-four cases of tobacco, lined with hemp, at 9 pesos and 60
centavos ...........................................................................................

Thirty-one lined with leather, at 12 pesos........................................
Some cedar planks and other material................................................
This property was turned over to Mr. Francisco Arrieta.
Tobacco loaded on the schooner Maria Bourris, attached at Bremen. $3, 430. 00

[Sic] $24, 689. 36
To this account and values objections have been made by both parties. The 

attorney for Messrs. Cotesworth and Powell claims that the tobacco was not 
. properly valued and that 338 bags of tobacco were sold at Bar-

Evaluations at ranquilla at too low a price; and after a conscientious examina-
ment°f &ttach" tion of these things we have formed the opinion that the evalu

ation of all the objects was made with proper care and that 
the prices fixed were the proper ones at the time when the attachment was made;
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and with respect to the sale of the 338 bags at a very low price, we believe that 
that has nothing to do with the value of the property attached, since that 
tobacco had already been valued before.

The counsel for Colombia maintains in his remarks on the accounts that the 
value of the houses should not be given, since it is not proved that the Judge or 
the Receiver disposed of them; that with respect to the obligations, the in
terested parties may attempt to take action against the debtors; and with respect 
to the value of the tobacco, they can levy attachments against those who shared 
it, etc. etc.

We believe, strictly speaking, that none of these remarks can be considered 
seriously; because, in the first place, if the acts adduced involve some responsi

bility, this undoubtedly must not apply only to a part, but 
despoliation °ta* everything that was involved in the despoliation of which 

Cotesworth and Powell complain; and in the second place, it 
is not possible, without detriment to justice and equity, to say to Messrs. Cotes
worth and Powell after all these years, since the Judge and the Receiver in 
the case, abusing their authority, deprived the claimants of their legitimate 
property and since the Government of the Nation protected those officials by 
its amnesty: go to see if your houses are still standing and if the present possessors 
are willing to turn them over to you; inquire of your debtors and see if you can 
get them to pay you; or, in other words, accept in exchange for your legal property 
a hotbed for law suits. In conclusion, if the Government, by means of its 

amnesty, relieved of responsibility the authors of the deeds 
forming the basis and foundation for this claim, it can be 
affirmed, in strict justice, that in so doing it assumed that 

responsibility and that it is the one who should carry on all the proceedings and 
nquiries mentioned by the counsel for Colombia.

Effect of 
amnesty

The Indemnity for Capital

Taking as a basis the accounts of June 30, 1859, it will be seen that the joint 
company owed Cotesworth and Powell £18,193-16-2 at that time, because they, 
according to the contract, had put up all the capital for the business, and if the 
stock covered by the speculation had been worth that amount, they should have 
received it. This sum was broken down as follows: £6,658-13-10, capital; 
£5,386-2, losses of Powles, Gower and Company, and £6,149-2-2, losses of 
Cotesworth and Powell. But if the stocks were not enough to cover the total of 
that sum, their rights were reduced to the value of the existing stock, the differ
ence being distributed among the partners as a loss; and likewise their personal 
claim against Powles, Gower and Company for the share of such loss belonging 
to them, as no claim could be left to them for the part of the said loss that would 
apply to them.

Taking as a basis, then, the state of affairs as it would have been if justice had 
been followed from the beginning, Messrs. Cotesworth and Powell had a claim 
of ownership on the property of the joint company and should have had a per
sonal claim against Powles, Gower and Company for the part of the loss belong
ing to the latter, a conclusion which is deduced from the decision of January 27, 
1862. But as the arbitrators do not consider the proof given in this voluminous 
document with respect to the amount of said losses and the merit and consequent 
effects of personal actions against them in behalf of Cotesworth and Powell as 
sufficiently clear the arbitrators cannot admit any indemnity on this point, as it 
is their duty to decide a doubt on any vague and indefinite question in favor of 
the defendant, that is, the Colombian Government. Besides, the loss in the 
speculation must be considered as one of those that have come from a business 
unfortunate in many respects.

114297—37---- 57
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In the opinion of the undersigned, the responsibility of the Government of the 
Union must be reduced, as far as the capital is concerned, to answering solely 
for the value of the property unjustly attached and not returned and that which 
Messrs. Cotesworth and Powell claimed by right of ownership, this right being 
declared and the value estimated in the decision handed down by the National 
Court on January 27, 1862, to which the Arbitral Tribunal defers on these points. 
This value is £6,658-13-10, equivalent in Colombian money to $33,293.35.

The Question of Interest

The last counsel of Colombia, when taking up this point for consideration, 
undoubtedly starts from a false premise, supposing that no responsibilty devolves 
upon the Government in this case except because of mal-administration of 

justice, and declaring that it should be considered as a mere 
denial ST*ustice* Protector against unjust attacks of the judges, under which 
amnesty J * conditions no interest can be demanded of it. But it is more 

than clear, it is evident, that a mere denial of justice is not in 
itself alone the source of the responsibility of the Government, but the amnesties 
which it issued and by which it closed the door against any subsequent legal 
recourse by which Messrs. Cotesworth and Powell might apply their claims 
against the officials responsible for the denial of justice. While it is certain that 
the Government did not receive or hold anything belonging to Cotesworth and 
Powell, it is also certain that by means of the amnesty it consented to, or it may 
be even said that it approved, although implicitly and without direct animus, the 
despoliation of the property of the said gentlemen performed by others, it being 
a matter of total indifference to these gentlemen whether it was such or such a 
person or such or such an organization that appropriated their property. For 
Cotesworth and Powell there remains nothing but the real and positive fact that 
they were deprived of their property unjustly, and that they have not been able 
to recover, it because of the Government. Now: it is a matter that cannot be 
subject to doubt that the persons who were given Cotesworth and Powell's 
property profited by it or at least have secured interest on it; and it would be 
absurd to assume that the legitimate property of an individual can be taken from 
him and kept and used for years and years and then returned finally without the 
slightest remuneration.

The doctrine developed on this point by the skilled counsel of Colombia is 
applicable only in cases of indemnity for simple detention of a definite security 
or property, which is returned later on, or of a personal injury which renders the 
individual incapable of carrying on his business; hence any indemnity amounts 

to estimating and adding up the lucrum cessans. But if the 
claim for lucrum cessans is allowed, when it comes to a security 

or capital presented by an industrious man, we cannot understand why the 
same right should not be allowed when it comes to property not returned and 
lost, solely because we begin by recognizing the former. In the second case the 
interest is, although under a different name, the lucrum cessans recognized in the 
first case.

If justice advises the payment of the interest for the holding and ordinary 
use of another's capital, this should be still more so when it is evident that the 
legitimate owner has been deprived of its use, against his will, for long years. 
The attenuating circumstances which have been brought should in this matter 
undoubtedly favor the Government, and the arbitrators will take them into 
account, to reduce the interest to the lowest possible minimum. There is no 
doubt that the decision of January 30, 1862, which has been mentioned, recog
nized the obligation to pay interest, on the bases set forth and the provisions of 
the legislation of the country.

Lucrum cessans
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This having been set forth, we consider that the annual interest to which 

Cotesworth and Powell are entitled is that of 5 percent, the minimum recognized 
in business; and for the calculation of this interest there has been taken as the 

starting point the 30th of January of 1862 and as a final date 
the 9th of April of 1873, on which date the convention of 
arbitration on this question was approved by the Colombian 
Congress. We have taken these dates because the first one 
is that of the amnesty and with it the indisputable responsi

bility of the Government begins, ceasing on the latter date, and because the 
Government cannot be held to blame for the delays that may have taken place 
during the arbitration proceedings. In virtue of which, our computation is 
limited to the following:
Capital to be charged against the Nation........................................$33, 293-35
Interest from January 3, 1863 until April 9, 1873, at the rate of

5% per annum (10 years, 2 months, 10 days)........................ 16, 924r-ll-9

Sum Total........................................................................$50, 217-46-9

This sum constitutes the total amount of the indemnity which, it appears to 
us, the Government of Colombia owes Cotesworth & Powell, and we decide thus.

Accepting to a large extent the ideas of the illustrious counsel of the two parties, 
the undersigned consider it their duty to declare the careful estimate that they 
have made of the merits of their respective pleas, which, because of their careful 
statement of points of fact and of theory, have been a helpful aid in clearing up 
the settlement of this difficult question.

Bogota, October 30, 1875.
Eustorjio Salgar, Colombian Arbitrator 
William L. Scruggs, British Arbitrator 
Venancio G. Manrique, Secretary

Note.—This decision was presented by the arbitrators to the interested parties, 
through the respective Procurators, on November 5, 1875.

Venancio G. Manrique, Secretary 149 150

Somewhat similar in certain aspects to the above cases of embargo 
and detention is the case of The Panama Star and Herald and the 
La Estrella de Panama Company {Limited) (United States v. Colombia). 
The case involved the suspension of a newspaper owned and published 
by the claimant company in Panama.160 The company was organized 
under the laws of the State of New York, with its principal office in 
New York, but it was owned largely by Colombian citizens.

On March 26, 1886, a few days after the establishment of complete 
freedom of the press, the Panama Star and Herald was arbitrarily 
suspended from publication for a period of sixty days, by order of the 
dictatorial decree of Governor Vila of Panama, United States of 
Colombia. At the time of the suspension the paper was being pub
lished under a permit of September 15, 1885. It appeared that a

149 Memoria del Secretario de lo Interior, I Relaciones Esteriores de los Estados 
XJnidos de Colombia (1876) 164, 193-200, translation.

150 1886 For. Rel. 168-176; 1888 For. Rel. 423; 1890 For. Rel. 260, 272-275; 
1899 For. Rel. 218-241.

Interest from 
date of amnesty 
to date of arbi
tration
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sub-editor of the paper had refused to publish certain unofficial libelous 
matter which Governor Vila had suggested might be published in the 
paper. This was in no sense an infraction of the law. It should be 
stated in this connection that the paper had engaged in local politics.

The Government of the United States formally remonstrated that 
the order of closure violated the “special protection” to the persons 
and property of United States citizens guaranteed by the existing 
treaty of 1846 between the two countries; that the extraordinary 
powers of Governor Vila, because of the revolutionary disturbances, 
had ceased as of February 13, 1886, by order of the War Office at 
Bogota; and that the Government of Colombia should disavow the 
act and rebuke and punish Governor Vila or assume responsibility 
for his acts.

The sixty-day period of suspension terminated on May 27, 1886. 
On April 2 the President of Colombia telegraphed Governor Vila and 
requested him to reduce the term of suspension from sixty to twenty 
days. On May 17, this not having been done, the President of Colom
bia telegraphed the censure of the Government and directed Governor 
Vila to reestablish the Panama Star and Herald. After the full term 
of the suspension had expired Governor Vila resigned.

A claim was presented by the United States to Colombia on behalf 
of the company for $91,309. Colombia insisted that recourse should 
be had against ex-Governor Vila; that the Colombian Government, 
having disavowed the acts, was not responsible for them, as Vila had 
exceeded his authority; and that it would not be responsible for Vila's 
acts until the Colombian courts declared them to be within the scope 
of Vila's legal authority. The American Minister urged, on the other 
hand, that the principal was responsible for the acts of the agent— 
in this case an official—even though the agent exceeded his authority, 
as otherwise a government would never be liable for the illegal acts 
of its agents.151

It is interesting to note that during the correspondence Colombia 
urged that in any event there were no damages suffered by the 
Panama Star and Herald} as the parties interested in the publication 
knew how to avoid the consequences by substituting in its stead the 
publication of another newspaper (the Telegram) in like form, type, 
etc.,152 thus classifying the act as one that constituted at most damnum 
absque injuria.

In 1893 the paper was sold in bankruptcy at public auction and 
purchased by Colombian citizens. Colombia contended that on 
this account the claim was not American in nationality.153 To this 161

161 Ibid. 220, 227.
1888 For. Rel. 261; 1899 For. Rel. 224, 226.

153 Ibid. 226-228.
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the United States replied that “the assertion that because of the 
death of its president or the sale of its printing establishment the 
claim was at an end is absurd”, and that “the Star and Herald Cor
poration is a legal person’ ”.154

The amount of the claim is in part explained by the instruction of 
June 10, 1887 of Secretary of State Bayard to Minister Maury at 
Bogota.155 In that instruction it was explained that the itemized 
statement of losses and damages presented by the company, amount
ing to $91,309, was regarded by the United States as reasonable. Of 
this sum $61,309 represented the actual money loss in subscriptions, 
advertisements, and maintenance of the publishing office at Panama, 
during the 60 days of illegal suspension; and $30,000 represented 
injury to good name, loss of customers, injury to business, etc. 
Secretary Bayard added that the claim was deemed most reasonable— 
“in fact a much larger claim might have been regarded as not unrea
sonable, in view of the wanton interference with rights under the pro
tection of the treaty, and the unwarrantable resort to violence 
instead of the guaranteed channels of law”. The claimants at 
length stated that they would settle the claim for one third of the sum 
originally claimed.156 The Colombian Government finally offered 
to pay $30,000. On January 21, 1899 the American Minister reported 
that he had accepted the offer of the Colombian Government to pay 
$30,000 in three equal installments—February 10, April 10, and 
June 10—in drafts at sixty days, and the Department of State 
approved the action.157

Governments frequently grant to individuals a monopoly of the 
trade in a certain industry or decree that the particular industry 
shall be exercised only by the government. On such a state of facts, 
Monopoly only, the government is, of course, not internationally

liable. But where, for example, the monopoly is 
granted contrary to the treaty rights of aliens, the state granting the 
monopoly will be liable in damages for pecuniary losses incurred. So 
also, the state will be liable in damages where it confiscates property 
rights of an alien in establishing a government monopoly in a particu
lar field or industry.

In the case of Samuel A. Belden & Co. (United States v. Mexico), 
the Commission established by these two countries in accordance 
with the 1868 convention held that the claimants should be indemni
fied for the seizure of 299 bales of tobacco in the interior of Mexico by 
a monopoly to which the trade in tobacco had been granted by 
Mexico. The claim, however, was not for the grant of the monopoly,

154 Ibid. 228, 229.
155 MS. Department of State, 18 Instructions, Colombia, 4^8, no. 22.
156 1899 For. Rel. 229-230.
157 Ibid. 239.
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which had existed for a period of time, but for the seizure of the 
tobacco contrary to the Treaty of Guadalupe Hidalgo, whereby 
tobacco already imported into Veracruz, during the American occupa
tion of that place by American citizens, could be freely disposed of 
in the interior of Mexico.168

In 1836 the Government of Sicily proposed to grant to a French 
company, the House of Taix, Ay card & Co., a monopoly of the 
Private monop- purchase and export “of whatever sulphur may be 
oly decreed con- produced in Sicily”. The British Government pro- 
trary to treaty tested on the ground that the rights of British subjects 
under the treaty of 1816 with the Kingdom of the Two Sicilies, con
taining a most-favored-nation clause (art. IV) and providing that 
British subjects could trade freely (art. V), were infringed. Not
withstanding the protest, Sicily granted the monopoly to the French 
company by a decree of July 9, 1838. After considerable corre
spondence Sicily declined to withdraw the grant. Great Britain 
ordered warships to be held in readiness to proceed to Naples, where
upon the Sicilian Government abolished the monopoly on June 21, 
1840.

Through the mediation of France a settlement was reached on 
November 17, 1840. The monopoly was abolished, and the damages 
were to be ascertained by a commission composed of two persons 
named by Sicily, two named by Great Britain, and an umpire named 
by France with the approval of both Great Britain and Sicily.

The total claims amounted to £65,610 5s. 5d., and approximately 
one third of that amount, or £21,307 14s., was allowed.158 159 160

Three classes of cases arising out of the “Sulphur Monoply” were 
described in the agreement to arbitrate, namely:

1st. The claims of persons who, having become proprietors or lessees of sulphur 
mines in Sicily before the 9th of July 1838, the day on which the contract entered 
into with Messrs. Taix and Co., was dated, shall have been subjected to impedi
ments either in the raising or in the exportation of sulphur, and who shall, in con
sequence of these impediments, have suffered losses duly substantiated.

2ndly. The claims of persons who, having, before the period above-mentioned, 
entered into contracts for the delivery of sulphur, shall, by the operation of the 
monopoly, have been rendered unable to fulfil their engagements, or shall have 
been deprived of the benefit which ought to have arisen from their transactions.

Lastly. The claims of persons who, having bought sulphur, the exportation of 
which shall afterwards have been forbidden, limited or subjected to burdensome 
conditions, shall have thereby suffered losses capable of positive proof.100

158 MS. Department of State; docket 131.
The total amount awarded in this case was $53,099.25, which included damages 

for the seizure of 299 bales of tobacco and for the seizure of a storehouse and goods 
in Matamoros.

169 28 Br. & For. St. Paps. (1839-40) 1163; 29 Br. & For. St. Paps. (1840-41) 
1225; 30 Br. & For. St. Paps. (1841-42) 111.

160 La Fontaine, Pasicrisie internationale (Bern, 1902) 97.
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The British Commissioners, Sir Woodbine Parish and Stephen 
Henri Sulivan,161 in their report of the arbitration to the Earl of 
Aberdeen, dated December 29,1841, stated that:

With respect to the first of these classes of claims, viz., of mine proprietors or 
lessees, for impeded production of sulphur the main points to establish were:

1st. The proper quantities of sulphur to be charged for; and,
2nd. The proper valuation or price at which those quantities were to be paid for.
In order to establish the former point, we determined to admit, in the first 

instance, the quantities as estimated by the claimants, and then to make a reduc
tion from those quantities of 20 per cent as an allowance for casualties, according 
to the custom in all mining calculations.

We found that the principal claimants under this class had themselves made a 
similar deduction when they originally submitted an estimate of their losses to 
Mr. Temple.

With regard to price, we adopted 3 carlins per cantar as the rule, instead of 4 
carlins per cantar, as charged by the claimants. In the case of the Fa vara mine, 
where the sulphur was of the lowest quality, and where the cost of production 
amounted only to two thirds of that of the mines of Riesi and of Gallati, we 
reduced the price, in proportion to the cost, to 2 carlins per cantar.

The second class of claims, viz., for losses upon pending contracts which could 
not be fulfilled in consequence of the restrictions imposed by the monopoly, 
differed from those under the first and third categories, inasmuch as they were 
capable of positive and satisfactory proof, and most of them were consequently 
admitted with a very trifling alteration, upon due evidence being given of the 
loss which had actually accrued to the claimant.

With respect to the third class of claims, comprising those for sulphur, which 
although purchased previously to the monopoly was not permitted to be exported 
during the continuance of the monopoly, we laid down the following as a principle 
for indemnity:

To grant to the claimant the difference between the price for the sulphur before 
the monopoly, and the price at which he was able to sell it, after the abolition of 
the monopoly. This difference, with the charges for interest of money and ware
house rent, consequent upon the sulphur remaining on hand, constituted the 
amount of the positive loss incurred by the claimant. We are fully satisfied that 
the claimants have been fully indemnified for such of their losses as can, strictly 
speaking, be attributed to the monopoly contract which was abolished in July 
1840.162

Where a government grants a monopoly of a particular business to 
a national and there is no basis for an international complaint on 
account of the grant, the government is not liable in damages to 
aliens who may suffer on account of the type of service rendered by 
the grantee of the monopoly.

A claim in the amount of $1,537.50 plus interest was presented by 
the United States on behalf of J. S. Emery & Co., managing owners 
of the Mark Gray, an American schooner, to the American-Venezuelan 
Mixed Claims Commission established under the terms of the protocol 
of February 17,1903.

161 The other members of the Commission were: Michelangelo La Rosa, 
Guiseppe Bongiardino, and Count de Lurde.

162 Ibid. 98-99; also printed in 30 Br. & For. St. Paps. (1841-42) 114-116.
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The Mark Gray arrived at Maracaibo on December 11, 1895 and 
completed discharging her cargo on the twenty-eighth of the same 
month. She would have left port two days later, but she was unable 
to obtain towage. On February 17, 1896 she finally got to sea by 
resorting to the unusual custom of sailing over the bar. The Vene
zuelan Government had granted a monopoly of the business of towing 
vessels across the bar at Maracaibo, and at that time the one tugboat 
of the grantee of the monopoly was hired and in the service of the 
Venezuelan Government.163

In the decision of Commissioner Bainbridge for the Commission, it 
was stated that:

The learned counsel for the United States urges on behalf of the claimants 
that the Venezuelan Government has made itself directly responsible for the 
demurrage and loss in this case, by granting the towage monopoly and then pre
venting the service by taking for the Government's own use the single tugboat 
operated by the company.

But the right of the Government of Venezuela to grant the franchise in ques
tion, by virtue of its proprietary interest in and exclusive jurisdiction over its 
territorial waters, is indisputable. And it is difficult to perceive wherein the 
Government, by making the grant, assumed any liability for the acts or omissions 
of the grantee. ... A showing that the contractor did not keep tugs con
stantly at the bar is rather proof of his failure to observe his agreement with the 
Government than of the Government's liability to those who may have suffered 
from such failure, which is the claim made here.

Nor does the fact that the Government was employing in its service the only 
tugboat used by the contractor for towage fix a liability upon Venezuela for losses 
sustained by those who were unable, because of its employment by the Govern
ment, to secure the service of the tug. That circumstance may, indeed, have oc
casioned a loss to the claimants; but if so, it was not injuriously brought about by 
any violation of their legal rights and is damnum absque injuria [italics added].

The claim must be disallowed.164
In the year 1851 Henry Savage, an American citizen, legally im

ported a quantity of gunpowder into El Salvador and deposited it in 
the customhouse. On March 17, 1852 the Government of El Sal
vador published a decree (dated February 24, 1852) declaring that at 
the expiration of six months the sale of gunpowder would become a 
monopoly of the state and that all gunpowder existing after that 
period would be removed under a liability of being declared contra
band. In the meanwhile, the gunpowder was required to be stored 
at a distance from inhabited places and not to be sold in a greater 
quantity than 12 pounds. The result of the decree was to destroy 
the market for the sale of Savage’s gunpowder. The Government 
refused to buy it except at prices far below the market value and below 
the price fixed in the decree. It appeared that the gunpowder had 
not been actually seized by El Salvador, but had been “preserved until

163 Ralston’s Report (1904) 33.
164 Ibid. 34-35.
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the present day in the magazine”. The decree, however, destroyed 
the sale value of the powder in the hands of private citizens.

Savage claimed an indemnity from the Government of El Salvador 
upon the ground, inter alia, that the sequestration of the gunpowder 

violated the Constitution of El Salvador, which pro- 
monopcSyent vided that the property of individuals should not be 

taken for public purpose without previous payment of 
its value, and that American citizens were entitled to the protection 
of the Constitution under the treaty of 1850 between the United 
States and El Salvador, which provided that the citizens of each of the 
high contracting parties within the country of the other should have 
the power to engage in all kinds of trade upon the same terms as the 
native citizens, should enjoy all the rights and privileges in commerce 
which native citizens enjoy, and should submit themselves to the laws 
to which native citizens are subjected.

The precise amount claimed by Savage was $10,317.60, which in
cluded interest at 2 percent—the rate existing in El Salvador—from 
the date of the decree. A portion of that sum was claimed, it appears, 
because of losses sustained by Savage on his existing contracts. At 
the time of the protest of abandonment of the gunpowder Savage 
valued the gunpowder at $5,732. There were, it seems, 8,300 pounds 
of the powder on deposit, worth $8,300, it was alleged, at the monopoly 
price.

The United States espoused the claim, and after considerable nego
tiation the two Governments agreed, on May 4, 1864, to refer the case 
to arbitration in Guatemala. On February 21, 1865 the claim was 
settled in favor of Savage by the referees appointed—Messrs. 
M. J. Dardon, A. Andrew, and Y. Fermin Armas—who awarded 
Savage $4,497.50 (“deducting therefrom the amount of duties due on 
said gunpowder and still remaining unpaid”) with interest at 6 percent 
from December 10, 1852 until paid.165

It appears certain that the losses on the contracts were disallowed. 
Whether the amount allowed was based on the value as stated by 
Savage ($5,732) or the value at the Government price ($8,300), less 
the duties due and unpaid, is not clear, although it would seem that 
the award was probably not based on the Government price. (A copy 
of the award is not contained in the Archives of the Department of 
State.)

It is not unusual for governments to make changes in their customs 
laws, and claims for damages are not properly predicated on losses 
sustained on account of such changes unless, of course, the change is 
in contravention of a treaty, or a customs or trade agreement.

165 Minister Partridge to Secretary of State Seward, March 17, 1865, ms. De
partment of State, 1 Despatches, El Salvador, no. 60.

114297—36------58
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In the case of Christern & Co. (Germany v. Venezuela),166 there 
had been an increase of 30 percent in the previous customs duties 
imposed by a decree of the Venezuelan Government as exceptional war 
duties, and a claim was presented on behalf of the German company 
to the Commission established pursuant to the protocols of February 
13 and May 7, 1903, for 7,996.71 bolivares, the amount of the in
creased duties. Umpire Duffield agreed with the Commissioners of 
the respective Governments in disallowing this part of the claim, 
stating that:

The umpire is of the opinion that the proofs do not make out a case of vested 
right in the claimants under the customs law which they count upon, and that 
the decision of the Commissioners in respect of this item is correct.167

Sequestration

Where property of the claimant has been sequestrated by the 
wrongful act of the respondent government, or liability for any other 
reason is admitted, the proper amount of damages allowable is usually 
a sum sufficient to place the claimant in as favorable a position as he 
would have been in had not the sequestration occurred.

Colonel Arthur Mignault, M. D., a Canadian national, president 
and principal owner of the Franco-American Chemical Company, 
Limited, of Montreal, proprietors of “Dr. Coderre’s Pills” and other 
remedies, presented a claim against Germany to the Canadian Com
mission on Illegal Warfare Claims for $247,000 for the loss of stock, 
equipment, and business at Brussels, destroyed by the German Army 
subsequent to August 14, 1914.168 When war was declared, on 
August 1, 1914, the claimant was the only owner of the business of 
the company in Belgium. In addition to the office and laboratory 
equipment, a considerable stock of pills was stated to have been 
owned by the claimant in Belgium at the outbreak of the war. The 
Belgian doctor who was left in charge of the establishment was 
ordered interned in Germany on May 21, 1918 and remained there 
until after the Armistice. A caretaker was left in charge of the 
property. By 1917, however, the business seems to have been ruined.

The Canadian Royal Commission (James Friel, Commissioner) 
recommended that the sum of $7,500 should be paid as “fair com
pensation” for one item of the claim only, i.e. the damage caused 
by the internment of claimant’s manager in Germany. This amount 
was thought to be amply sufficient to restore the premises, furniture,

160 Ralston’s Report (1904) 584.
167 Ibid. 585.
168II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 

1928) 483, docket 1343.
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equipment, stock, and other property to the condition they were in 
at the time that the manager was interned.

In cases where the German Government had sequestrated property, 
the Mixed Arbitral Tribunals, established after the war pursuant to 
the Treaty of Versailles, held that there was a duty on the part of 
Germany to make compensation for the prejudice caused the owner 
by reason of such sequestration.

The Soctite anonyme des Manufactures des Glaces et Produits chi- 
miques de Saint-Gobain, a French company, was a partner in the Glass
works Insurance Company, which purchased the entire capital stock 
of the Dorsten Glass Company, a German concern, in 1913.169 In 
1917 the property of the latter company was placed under seques
tration by the German authorities and its stock certificates were 
seized and sold.

When the Franco-German Mixed Arbitral Tribunal was established 
after the war the French company asked the replacement value of 
the Dorsten plant, and indemnity of 250,000 Belgian francs 'per annum 
for the deprivation of the use of the income of the company, less a 
debt paid by the German sequestrator.

The Tribunal (M. Asser, President) held that the sequestration 
of the property of the Dorsten company and of the Glass-works 
Insurance Company constituted exceptional war measures and that 
Germany was responsible for the damages caused to the claimant 
company. It also held that under article 297/ of the Treaty of 
Versailles restitution in kind was left to the option of the claimant. 
The Tribunal awarded 5,550,000 Belgian francs, less the debt paid 
by the sequestrator. This amount was based on the “industrial 
value” of the plant rather than on the estimated cost of rebuilding it.

Where property of alien nationals was placed in the custody of a 
German national by an exceptional war measure, the aliens were, 

under certain circumstances, held to be entitled to com
pensation for the decrease in the value of the property 

returned to them in kind. Thus, where a forest belonging to a French 
national was sequestrated by German authorities and sold, and there
after was returned to the owner upon annulment of the sale, the 
owner was entitled to damages for the loss of the trees which had 
been cut down and for the loss sustained by reason of the failure of 
those in charge to remove the roots from the soil.170

The Mixed Arbitral Tribunal established by France and Germany 
held in the case of Dame H. de Creutzerf Veuve Dutreil, a French 
national, whose property consisting of trunks and parcels located in 
Lorraine was seized by the German police and sequestrated, that the

Depreciation

169 VI Recueil des decisions des tribunaux arbitraux mixtes (1927) 297.
170 Dme Ringiesen (France v. Germany), II Recueil (1923) 310.
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German Government was accountable for all the property that dis
appeared while in the hands of the German sequestrator and that 
the German Government was liable to make good the cost of the 
complete repair of any damage thereby done to the property.171

In not every case of sequestration is the respondent state liable in 
damages. In certain cases the sequestrated property 

pecu' may, in fact, benefit by the care given it by the seques
trator, and in that event the respondent state is not 

liable in damages, in the absence of a showing of other loss. Thus, 
where one of two partners, Fritz Danziger, a German national, was 
forced to join the German Army and the other partner, Ernest Epstein, 
a British subject, was interned, and the German authorities placed 
an administrator in charge of the partnership fur business, the Anglo- 
German Tribunal refused to allow damages merely because the Ger
man administrator had been placed in charge of the firm’s business. 
The Tribunal stated in its opinion that—
if such a step had not been taken, the firm would have been in a worse position 
through the absence of the principals. It may be mentioned that one of the 
measures taken by the administrator was to secure for the firm the protection 
afforded against creditors during the war.172 •
The condition of the firm at the time the administrator was placed 
in charge was used as a criterion in deciding whether or not actual 
damage had been incurred on account of the administrator’s control
over the property.

Then again, where the sequestrator takes reasonable care to con
serve the property or the business, the losses that 

byasSequesltrator ensue 011 account of the nature of the business, the gen
eral condition of the country, etc., are not properly 

chargeable to the respondent government. In the Henry case (France 
v. Germany),173 for example, property of the claimant had been placed 
under the care of a German custodian. The custodian purchased 
improper raw materials for the claimant, but there was no evidence 
that he might have purchased better material or that the loss incurred 
by the claimant exceeded any normal business risks. The Franco- 
German Mixed Arbitral Tribunal held that under the circumstances 
there was no liability on the part of the German Government.

In the case of Franz Knodgen (France v. Germany),174 the Franco- 
German Mixed Arbitral Tribunal held Germany liable in damages 
where the German custodian of French property placed the claimant’s 
funds in public or private counters paying no interest instead of amor
tizing the debit account outstanding at the claimant’s bank. In the 
decision of November 29, 1922 the question was left open for future

I Recueil (1922) 156.
172 IV Recueil (1925) 649, 651.

III Recueil (1924) 57.
174 Ibid. 90.



PROPERTY 899

decision, after “a legal estimate”, whether the custodian sold the 
claimant’s goods at too low a price and abstained from getting new 
goods, thereby causing the ruin of the claimant’s business.

Sequestration expenses are properly chargeable to the respondent 
government, unless that government is able to show that the expenses 

incurred were necessary in order to conserve the in- 
seqjuestratkm terests of the owner of the property sequestrated.

Thus, the Mixed Arbitral Tribunals established by 
the Allied Powers and Germany held that the expenses of the seques
trator of goods constituted, generally speaking, a damage within the 
meaning of article 297e of the Treaty of Versailles, subject to evidence 
produced by the German Government in each case that this step was 
actually necessary in order to safeguard the interest of the owner or 
that, at least, the owner benefited by this step. Where the German 
Government was unable to provide such evidence the Mixed Arbitral 
Tribunals decided that all custody charges constituted a deduction 
unduly made on the cash assets of the claimant.175

The Franco-German Mixed Arbitral Tribunal held in the Kastler 
case (France v. Germany), that where the expenses and fees of the 
German sequestrator were unnecessary on account of the presence of 
the clerks of the claimant, a French national and the owner of the 
sequestrated property, the French national should be reimbursed for 
the fees and expenses already paid by him and that be should also be 
reimbursed for the prejudice he suffered through the mismanagement 
of his property.176

In another case, that of A. Rousseau (France v. Germany), the same 
Mixed Arbitral Tribunal held that the claimant, whose property was 
sequestrated by the German sequestrator during the war, was entitled 
to be reimbursed for the amount of fees he had paid to the sequestrator 
but not for the amount of fees that he had voluntarily paid to 
his former associate who acted as an assistant to the sequestrator. 
The claimant was also held to be entitled to compensation for the 
damage arising from the sale of his property which was subjected 
to disposal measures and for the resulting loss of earnings. 177

During the war the Italian Government seized and attached certain 
property of the Societe generate de commerce L. Nahoum et Cie, a 
Turkish firm, and later returned the property pursuant to the pro
visions of article 65 of the Treaty of Lausanne. The Turkish-Italian 
Mixed Arbitral Tribunal held the Italian Government liable only

175 See, tor example, the case of Klein (France v. Germany), Franco-German 
Mixed Arbitral Tribunal, II Recueil (1923) 755.

176 I Recueil (1922) 324.
177 Ibid. 371.
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for such charges and expenses as would not have been incurred in 
the absence of the seizure and attachment.178

Requisition

A state has a right to requisition property within its territory, but 
such right is accompanied by a duty to make appropriate compensa
tion to the owner. Frequently, what is stated to be the value of the 
property requisitioned is paid at the date of requisitioning or at some 
subsequent date. When the price paid represents the fair value of the 
property requisitioned, no international wrong occurs and, hence, a 
claim for damages does not arise.

In the case of Otto Weltin (United States v. Netherlands), 179 a 
claim was made by an American national for the market value of 
flour requisitioned by the Netherland Government on October 16, 
1914. On July 31, 1914 Weltin shipped 800 sacks of flour on consign
ment to H. F. Osieck at Amsterdam, to be sold on the open market 
for the account of the claimant at the highest market price obtain
able. After the seizure of the flour the Netherland Government 
appraised the flour and offered in payment thereof 6,150.75 florins 
(the value of the flour on the day of evaluation), in accordance with 
the appraisement. This offer, which allegedly was not the real value 
of the flour at the time the requisition was made, was refused. The 
amount offered, pursuant to the Law of Expropriation of the Nether
lands, was later paid to the Holland-American Line, upon whose 
property the requisitioning was effected. Interest was also paid on 
this amount from the date of requisitioning to the day when the 
amount was declared payable. Weltin claimed damages based on 
the market price of the flour and his expenditures for attorney’s 
fees on account of the action of the Netherland Government. That 
Government took the position that it was obliged to accord rea
sonable indemnification for the requisition of private property, 
that this had been done, and that the fact that some time after the 
requisition the market price of flour was higher than the price eval
uated conferred no right upon Mr. Weltin. A further indemnity was 
not paid in this case.

An automobile belonging to a French national was purchased in 
1913 for 7,600 marks and requisitioned by the German authorities 
in 1914 for 5,500 marks, which was paid. Frangois Freydt, the owner, 
presented a claim for damages to the Franco-German Mixed Arbitral 
Tribunal. It was held that damage had not been sustained, inasmuch 
as the requisition price was equivalent to the value of the automobile.180

17* VIII Recueil (1928) 232.
179 MS. Department of State, file no. 456.11W46.
iso VI Recueil (1927) 185.
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A French merchant, Alexandre Jochern, asked that the German 
Government be required to pay him the sum of 12,992.50 francs, with 
interest—the difference between the cost of replacing three horses 
together with harness and wagon, and the amount paid to him by the 
German authorities when they requisitioned this property. The sum 
previously paid represented the value of the horses, etc., at the time 
the requisition was made. The Franco-German Mixed Arbitral 
Tribunal held that the claimant could ask nothing more than the 
sum already paid.181

Also, in these cases compensation is not allowed for the loss of the 
use of the property, where its full value was paid as of the date of 
requisition.182

In other cases the property requisitioned is, or may be, returned. 
Whether it is thus ordered or agreed to be returned in an appropriate 
case, is a matter for the arbitrator or the foreign offices to determine, 
Restitution unless, of course, the matter is controlled by treaty, 

in which case the same officials will be under a duty 
to enforce the terms of the treaty.

On March 31, 1923 the Belgian-German Mixed Arbitral Tribunal 
held in the case of Caisse d’assurance des Glaceries (Belgium v. Ger
many) that the claims of nationals of the Allied Powers to the 
replacement value of property based on the disappearance of the articles 
to be replaced, or, at least, on their being in such a condition that 
their former owners could not reasonably be requested to resume 
possession of them, were properly allowable; that the claims of 
nationals of the Allied Powers to the repossession of their property under 
article 297/ of the Treaty of Versailles was “an allowance and not an 
obligation”; and that a national of one of the Allied Powers who 
waived restitution of the property was entitled to receive, in default 
of the replacement value, full compensation corresponding to the 
“present value” of the property, plus the profit that might have been 
derived if it had not been submitted to war measures.183

Accordingly, where property of a national of an Allied Power in 
Germany was placed in the custody of German authorities under 
article 297/ of the Treaty of Versailles, the owner was not bound to 
accept the original property back, where the property existed in kind, 
but was allowed to choose the equivalent value of the property, mak
ing allowance for the repair of the damage caused to the property.184 
The Belgian-German Mixed Arbitral Tribunal allowed Julien

181 Ibid. 894.
182 Becker-Brugbre (France v. Germany), ibid. 188.
183 III Recueil (1924) 261.
184 Socibti anonyme des Manufactures des Glaces et Produits chimiques de Saint- 

Gobain, Chauny et Cireyf Socibtt des Verreries d’Aniche, Compagnies Rbunies du 
Nord de la France (France v. Germany), VI Recueil (1927) 297.
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Replacement
value

Wielemans, a Belgian national whose automobile had been requisi
tioned by the German authorities in 1914 and sold to a German 
national, to choose between the restitution of the automobile, plus the 
payment of damages, and the payment of an indemnity without 
restitution.* 186

In cases where the requisitioned property is not restored, the 
respondent government is liable for the payment of 
damages in an amount sufficient to make good the 
loss sustained. At times the replacement value as of 

the date of the decision, less expenses chargeable to the owner on or 
after the requisitioning, plus compensation for loss of use, is awarded, 
and at other times the value of the article requisitioned at the date 
of the requisitioning is allowed, plus interest.

In its Final Report of February 26, 1924 the British Royal Com
mission on Compensation for Suffering and Damage by Enemy 

Action, appointed August 15, 1921, explained the 
system of coefficients adopted by France, Belgium, 

and Great Britain for the determination of increased values or prices, 
as follows:186

“Coefficients”

7. The legal system of reparation of Dommages de Guerre being closely similar 
in both countries [France and Belgium], the Commission have, after much con
sideration, decided to bring these assessments, as far as possible, into line with 
British assessments on the following common plan. The method of calculation 
in both countries is to assess the value of the damage as at the first day of August, 
1914, and then, in cases where reinstatement is encouraged for public reasons, 
to grant, under the name of Remploi in Belgium and of Frais Supplementaires in 
France, a sum designed to cover the rise in prices, which culminated in 1919 and 
1920. This, though general, was due to various causes, not always the same 
either in character or in effect in the different localities, with which the assess
ments were concerned. These grants are calculated by applying various coeffi
cients to the 1914 value assessed. In France they are very numerous. They 
vary from time to time, from place to place, from article to article. The 
Commission have failed to obtain these official figures but they doubt whether 
any dependable calculation could have been based on any average taken from 
them. In Belgium, where the coefficient 3 or was generally adopted, it some
times rose to higher figures. Cases have occurred, where Remploi has been 
accorded alike to personal clothing lost in 1914, which must have been promptly 
replaced, and to buildings damaged in 1914 and not yet repaired. The Com
mission have felt that in fairness to other British claimants, Remploi could not 
be universally adopted as assessed, nor on the other hand that it could be uni
versally disallowed, in fairness to the individual claimants themselves. Where 
buildings, fixtures and fixed machinery and installations have been damaged, 
they must be repaired, reinstated or restored and cannot be dealt with by merely 
handing over the chattel value as at the date when the damage was done.

I Recueil (1922) 736.
186 British Command Paper 2066 (London, 1924) 7-8. Italics added.
This Commission was composed of the following British nationals: Baron 

Sumner, chairman; William Edgar Horne and Joseph Henry Sabin (succeeded 
by John H. Oakley).
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Accordingly, as the object of Remploi is to provide the means of rebuilding and 
repair, when it is found practicable hereafter, the Commission decided to adopt 
it in the above cases with the object of arriving at a sum, which would represent 
the cost of repairing and restoring in Belgium at the present time and at present 
Belgian prices. In other cases, where the normal compensation is the value of 
the thing seized or destroyed at the time when the wrong was done, in which the 
resumption of operations abroad is a matter for the choice of the claimant 
himself, the 1914 value has been adopted, since it is impossible to get the value 
at the precise moment of the damage without reassessment case by case. For 
this the Commission have now neither the time, the opportunity, nor the materials. 
As far as possible a similar procedure has been adopted with French assessments, 
with regard to perte subie in general and to frais supplementaires on buildings, 
fixtures, and fixed machinery, but the difficulty has been found to be very great, 
because the means of adjusting these amounts are in most cases inadequate.

Under article 297e of the Treaty of Versailles the injured national 
of one of the Allied Powers was entitled to be placed as nearly as 
possible in the state he would have enjoyed had not the property 
been subjected to war measures. In the case of Julien Wielemans 
(Belgium v. Germany),187 previously mentioned, the Belgian-German 
Mixed Arbitral Tribunal held that the Belgian owner of a motor car 
requisitioned by the German authorities was entitled to receive an 
indemnity equal to the replacement value of the automobile, i. e., 
the amount needed to buy a car of the same type and power. In
demnity was not allowed for the loss of the use of the automobile, 
as it was not shown that any financial damage was occasioned the 
owner on that account. The Tribunal held that the mere inconveni
ence and annoyance caused the owner through the loss of the motor 
car was not to be compensated, since the allowance of that type of 
damage, being of a “moral order”, would amount to penalizing the 
German Government.

French owners of property requisitioned by the German authorities 
were held by the Franco-German Mixed Arbitral Tribunal to be 
entitled to the replacement value of such property as of January 10, 
1920—the date on which the treaty became effective—after the 
deduction of expenses for carriage and storage and other expenses 
incurred prior to the requisition, such expenses being chargeable to 
the owner.188

In the case of Dr. Piedallu (France v. Germany),189 a French 
national had in 1914 consigned his luggage to France, and the luggage 
was thereafter seized and sold by the German authorities. The 
Franco-German Mixed Arbitral Tribunal held Germany liable 
under article 297e of the Treaty of Versailles for the replacement 
value of the luggage as of the effective date of the treaty.(January 
10, 1920).

187 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 224.
188 Motte, Meillassoux et Caulliez (France v. Germany), ibid. 34.
189 III Recueil (1924) 116.
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The same Tribunal held in the case of Alexandre Vinchon (France 
v. Germany),190 where wool belonging to a French national had 
been attached and requisitioned by the German authorities, that the 
owner was entitled to obtain from the German Government the 
amount of the replacement value of the wool, plus interest from the 
date of requisition of the property, less amounts due for storage and 
custody charges spared the owner.191

Often the replacement value of the property requisitioned, as 
of the date of the requisitioning, plus interest, is the 
amount of damages recoverable.

In 1914 horses belonging to Georges Fahrer, a 
French national, were requisitioned by the German military authori
ties. Fahrer presented a claim to the Franco-German Mixed Arbitral 
Tribunal for the present actual value of the horses. The Tribunal 
held that compensation corresponding to the value of the horses at 
the time of requisition should be allowed and not the replacement 
value of the horses after the war.192 193

Value at date of 
requisition

iflo II Recueil (1923) 458.
191 For similar cases, see:

Puis L6on (France v. Germany), Franco-German Mixed Arbitral Tribunal 
(luggage taken from owner by an exceptional war measure; replacement 
value allowed), ibid. 303;

Lucien Schmidt c. Plath (France v. Germany), the sajne Tribunal (attach
ment and sale of furniture owned by French claimant; allowed present value 
of furniture, less deduction of rents due and storage charges spared the 
claimant), ibid. 906;

Louis Cretin (France v. Germany), the same Tribunal (allowed replace
ment value of goods liquidated during the war; interest not allowed as goods 
would not have been productive of interest), ibid. 911;

Eugene Gosset et Cie (France v. Germany), the same Tribunal (replace
ment value of wools requisitioned, less storage charges, allowed), III Recueil 
(1924) 114;

Remy Martin et Cie (France v. Germany), the same Tribunal (distillery 
sold by custodian; replacement value, less storage charges, allowed), IV 
Recueil (1925) 410;

Pickering Phipps Rice (Great Britain v. Germany), Anglo-German Tri
bunal (claim for loss of dividends; compensation allowed for damage sustained 
through exceptional war measures of the German Goverment upon the basis 
of a comparison of “the situation as it was in fact with the situation as it 
would have been if the exceptional war measures had not been taken”), 
ibid. 598, 600;

M. Uschersohn (Rumanian. Germany), Rumanian-German Mixed Arbitral 
Tribunal (tank wagons commandeered by the German authorities; replace
ment value allowed—i.e., amount necessary to buy a wagon of same type 
“now”, less amortization of the same—and compensation for loss of use), 
ibid. 830.

193 VII Recueil (1928) 569. See also, Dreyfus-Bloch (France v. Germany), 
ibid. 592.
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Certain property of Polish nationals193 intended for sale was requisi
tioned in Germany during the war. The German-Polish Mixed 
Arbitral Tribunal allowed the Polish owners the value of the property 
at the time of requisition, plus interest from the date of requisition— 
computed, in the absence of evidence that a higher rate should be 
allowed, at the normal rate of 5 percent under the Treaty of Ver
sailles—rather than the value of similar goods after the war. The 
Rumanian-Austrian Mixed Arbitral Tribunal also adopted the rule 
of the value of requisitioned goods intended for sale at the date of 
such requisition in compensating the original owners for such requi
sition on account of exceptional war measures.193 194

Where Guy de Wendel, a French national, had stored furs with a 
German subject in Germany prior to the war and the furs were sold 
by the German Government under an exceptional war measure, the 
tr | , , + Franco-German Mixed Arbitral Tribunal allowed the
of request for claimant the value of the furs as of the date of the
return of prop- request for their return, account being taken of 

the cost of storage. Interest was allowed on this 
amount from the date of the receipt of the request by the respondent 
government to the date of payment.195

Lazare Dreyjus, a French national, presented a claim to the Franco- 
German Mixed Arbitral Tribunal for compensation for an automobile 
owned by him and requisitioned by the German authorities. That 
Tribunal held that he was entitled to indemnity for the value of the 
car as of the date of his memorial—an amount equal to the value of 
a similar car, account being taken of depreciation. He was also held 
to be entitled to equitable compensation for the “prejudice” caused 
him on account of being deprived of the principal tool in his labor.196

Where prices are set by the government for property requisitioned 
during a given period, those prices are frequently 

evduatingh0dS °f adopted as the measure of damages.
Where popcorn belonging to the claimant, a Greek 

national, was requisitioned by the German authorities prior to the 
entry of Greece into the war, the claimant was 
allowed the maximum price fixed for the property 

by the German authorities.197
In the absence of a fixed price for the property requisitioned, vari

ous methods of fixing the appropriate indemnity are followed. On

Prices fixed

193 S. Morgenstern, Kowalski et Trylski, M. Rosenberg, Briggs frbresf and Jaeger 
et Ziegler (Poland v. Germany), ibid. 713.

194 See Fratzii Aser Eschenasy (Rumania v. Austria), ibid. 779.
493 I Recueil (1922) 320.
19fl Ibid. 389.
197 M. A. Lazaris (Greece v. Germany), VIII Recueil (1929) 828.
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Price in neigh
borhood

November 22,1906, by Official Decree, No. 158, a Claims Commission,
R , consisting of three members, was created by the
.Reasonable value Cuban Government (Charles E. Magoon, Provisional
Governor) to settle claims that had arisen against the Government of 
Cuba by reason of the then-recent insurrection.198 That Commission 
allowed the “reasonable value” of the animals appropriated by the 
Government for use in securing peace.199

In the case of Thomas Ward (Great Britain v. United States),200 
decided by the Commission established under articles XII et seq. of the 
treaty of May 8, 1871, it was held that where cotton belonging to 
Ward had been seized at Wilmington, North Carolina, by the Federal 

forces and used for beds in a United States hospital, 
and a voucher and receipts therefor had been given, 
Ward was entitled to compensation based on “the 

average value of cotton usually produced in that neighborhood”, 
with interest. The amount of $620.44 was awarded on this claim.

In the case of Robert Percy St. Martin Delius (Great Britain v. 
Germany),201 the Anglo-German Mixed Arbitral Tribunal had before 
it a case where the claimant sought to recover the value of three bales 
of mohair coils requisitioned by the German Government in 1916, 
together with compensation for the loss of use of the money value 
of the goods. It appeared that the goods had been in the possession 
of Messrs. Uhlmann and Co. (forwarding agents at Hamburg) prior 
to the war and that they were in the possession of those agents on 

June 12, 1916, when they were expropriated by the 
evidence^06 &S German War Office and later taken over by the 
market value Kriegswollbedarj Actien Gesellschajt. On May 3, 

1918 the German Court of Arbitration for War 
Economics assessed their value at 2,274 marks 60 pfennigs. Storage 
and other expenses reduced this amount to 2,034 marks 10 pfennigs, 
which was paid to Messrs. Uhlmann and Co. on June 14, 1918. 
Messrs. Uhlmann and Co. claimed that on October 15, 1917 the 
claimant was indebted to them in the amount of 2,248 marks 85 
pfennigs.

The claimant contended: (1) that the value fixed by the German 
Court of War Economics must not be taken as the proper value;
(2) that he was not liable for expenses incurred in connection with 
the goods at Hamburg up to the time of the requisition; and (3) 
that the proceeds of the requisitioning were not properly paid to 
Messrs. Uhlmann and Co.

198 Despatch no. 279, November 26, 1906, and enclosure, ms. Department of 
State, numerical file no. 2784.

199 Despatch no. 326, January 14, 1907, ibid., numerical file no. 2784, enclosure 1
200 Hale's Report (1874) 41, docket 1.
201 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 695.
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The Tribunal held that:
As to the first question, that of the value of the goods, the material date is the 

date of the application to them of an exceptional war measure, i. e. June 12th 
1916. The only evidence before the Tribunal as to the value on that date is the 
invoice price at Grimsby on July 23rd 1914, i. e. £113.7.1., and the decree of the 
German Court, which, as stated already, fixed the gross value at 2274 Marks 
60 Pf., i. e. at 20.5075 Marks to the £1, £118.2.3. In the absence of other evi
dence as to the market value of the goods the Tribunal assess it at the latter 
figure viz. £118.2.3. As to the Claimant’s second contention, the Tribunal are 
of opinion that the charges incurred in connection with freight and insurance are 
properly to be deducted from the above figure, and that warehousing expenses of 
the goods, must be taken into account in order to ascertain the net value of the 
goods which was therefore 2034 Marks 10 Pf. As to the third contention of the 
Claimant, the Tribunal do not consider that they have to decide any question 
relating to the exercise of a lien.202

Since the claimant had been relieved of liability for his debt to 
Messrs. Uhlmann and Co., the amount of 2,034 marks 10 pfennigs 
was deducted by the Tribunal from the amount due the claimant from 
the German Government. The Tribunal allowed the claimant 203 
marks 40 pfennigs or £9 18s. 4d. This was the amount of interest 
due the claimant on June 14, 1918, the date on which the principal 
was repaid.

In 1925 the United States submitted a claim against Czechoslovakia 
on behalf of Gaston and Company, Incorporated, an American corpora
tion, for losses sustained through the requisition, on October 7, 1918, 
of 29 cases of Packard truck parts by the Czechoslovak Army at 
Vladivostok, Russia. The claimant was the assignee of the original 
owner of the claim, Gaston, Williams and Wigmore, Inc., of New 
York.

The amount claimed ($11,305.97, plus interest at 6 percent from 
October 7, 1918) represented the invoice price of the spare parts. 
The invoice price, in turn, represented the cost of the parts in the 
United States and included the cost of freight, insurance, and interest 
from April 21, 1917, as well as profits, itemized as follows:203 
29 (Twenty Nine) Boxes containing Spare Parts for Packard Mili

tary trucks, according to certified statement enclosed................ $8, 808. 24
Plus Freight & Insurance 10%............................................................ 880. 82

$9, 689. 06
Banking Interest at 4% per annum from Apr. 21st. 1917 ................ 589. 09

$10, 278. 15
Profit 10%................................................................................................ 1, 027. 82

Total............................................................................................ $11, 305. 97

202 Ibid. 697.
203 MS. Department of State, file no. 460.f.llG21.
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It appeared that, in addition to the above-mentioned property, the 
Czechoslovak military authorities had at the same time requisitioned 
6 trucks belonging to the claimant’s assignor and that these trucks 
were subsequently replaced by the Czechoslovak authorities. The 
cases containing the trucks also contained the 29 cases of spare parts, 
the loss of which was the basis of the claim under discussion.

While the proofs in the case were unsatisfactory, the Czechoslovak 
Government offered (on October 7, 1925) to make a compromise 
settlement of the case.204 The original offer of settlement ($5,000) 

. of the Czechoslovak Government was subsequently
b^edoninvoice raise(i $6,500. Meanwhile, on January 12, 1926 
price, which, in the claimant stated that it would accept $8,500, 
or[ginaJPcrosStnted ^ Pa^ immediately. This offer was accepted by the 

Czechoslovak Government and payment was made
immediately.205

The Federal Trust Company of Boston informed the Department of 
State on February 3, 1922 that its correspondent, The National Bank 
of Greece, at Piraeus, was holding documents of title for nearly 1,400 
bags of white kidney beans for the account of the Federal Trust 
Company. The beans, it was stated, had been sold at 85 drachmas 
for 100 kilos, plus all accrued charges and duties. Before delivery 
could be effected, however, the Greek military authorities requisi
tioned the beans. Shortly thereafter, all except 831 bags of beans 
were released from requisition.

The company stated that in any settlement with the Greek 
Government it intended to hold out for the amount which the sale 
of the beans would have netted it. The amount claimed by the 
American Government from the Greek Government in settling the 
claim was $18,226.95, with interest.206 This amount was arrived at 
by the following process:

There were two invoices, to each of which a separate draft was 
attached. One invoice was for 1,000 bags, to which there was at
tached a draft for $21,882.40 against Mr. A. Andreanopoulos of 
Piraeus; and the other invoice was for 400 bags, to which there was 
attached a draft for $8,824.86 against Messrs. Controvrakis and 
Lykos, also of Piraeus. (Neither of the drawees ever obtained pos
session of the beans, which remained the property of the American 
bank.) The records did not indicate precisely how many of the 831 
bags requisitioned came from each invoice. Since the difference 
between the prices of a bag in the two invoices was negligible, it was 
thought just to determine the value of the requisitioned property at

204 MS. Department of State, file no. 460.f.llG21/3.
205 Ibid. 460.f.llG21/7.
206 Ibid. 368.1153F31.
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the average price of the two lots. The two invoices amounted to 
$30,707.26; the average price of a bag was $21.93375; and the value 
of the 831 bags requisitioned was computed to be $18,226.95. This 
sum included freight and insurance to Piraeus.

To the invoice value of the requisitioned beans ($18,226.95) in
terest was added at the rate of 6 percent per annum from the date of 
the requisition, December 17, 1921, to the date of payment.

The unloading, storing, and collecting charges of the National 
Bank of Greece at Piraeus were to be deducted by that bank from 
the principal and interest of the amount of the invoice.207

On February 7,1924 the Federal National Bank 208 agreed to accept 
payment of the invoice value of the confiscated beans, less bank 
Invoice value less charges, incidental expenses, and claims against the 
charges and shipment amounting to $700; it also agreed to waive
expenses interest. On March 6, 1925,209 the American Lega
tion reported that the claim had been settled on March 5 to the satis
faction of the president of the bank who was then in Greece.

In the case of the Indian Motorcycle Company (United States v. 
Austria and Hungary),210 211 arbitrated by the Tripartite Claims Com
mission, established in accordance with the agreement of November 
26,1924 between the United States, Austria, and Hungary, it appeared 

that on July 18, 1914 the military authorities at 
Trieste, Austria, had seized a shipment of the claim
ants motorcycles and thereafter, having discovered 
that the property belonged to American nationals, 

had delivered it to the American Consul for the account of the 
claimant. Certain parts were missing at that time and the property 
upon sale brought only $240.20, whereas the invoice price of the ship
ment was $402. The difference in these two figures—$161.80—with 
interest was awarded the claimant by Commissioner Parker.

Mayer Lustgartenym apparently a Rumanian national, presented a 
claim against Germany to the Rumanian-German Mixed Arbitral 
Tribunal, for 34,945.05 marks with interest,—the value in gold in 
February 1916 of a lot of textiles requisitioned by the German 
Government.

The Tribunal said:

Difference 
between invoice 
price and amount 
received by sale

1° It is undisputed that the German military authorities had a requisition 
made on January 29, 1917, of a lot of Oxford zephyr in the hands of the shipping

207 ibid. 368.1153F31/13, enclosure 1.
208 Successor to the Federal Trust Company. Ibid. 368.11&I3F31/27.
20»Ibid. 368.1153F31/33.
210 Final Report of Commissioner and Decisions and Opinions, October 15, 1929 

(1933) 77, docket 634.
211 VII Recueil des decisions des tribunaux arbitraux mixtes (1927) 99-101.



agent Barschall at Lignitz, this lot belonging to the father of the claimant. This 
lot was subsequently assigned for the needs of the German 

Where invoice armies;
price higher than 2° By a decision of July 5, 1918, the Imperial Economic 
paicf a° U ^ Tribunal fixed the indemnity at the net sum of 34,934 marks;

3° The cost price amounted to 36,258.38 marks, according 
to the statements in the decision of the Imperial Economic Tribunal, which have 
not been disputed; 529.20 marks were for cost of transportation. The claimant’s 
father having benefited by a discount of five per cent, paid ... on February 1, 
1916, 33,471.95 marks only (the account made in the decision of the Imperial 
Economic Tribunal contains an error, the discount having been calculated like
wise on the cost of transportation, whereas it could be allowed only on the price 
of the merchandise proper);

4° The case involved merchandise intended for resale. The claimant, is, 
therefore, in conformity with the Carnabatu decision (Rec. Vol. 52, p. 228.), 
entitled to the value in gold of her merchandise at the date of requisition, with 
five per cent interest from December 1, 1918;

To determine this value in gold, the Mixed Arbitral Tribunal has, as a rule, 
always stopped at the invoice price, without taking into account discounts 
which might reduce the sum actually paid by the purchaser. The indemnity 
due by virtue of Art. 2976 should, in fact, be that corresponding to the intrinsic 
value of the article requisitioned at the moment of the requisition and not the 
price (perhaps lower) paid by the purchaser who was dispossessed;

The invoice price must, therefore, be taken in preference to the price paid as 
an approximate measure of the intrinsic value on the day of requisition;

In this case the sum asked by the claimant (34,943.05 marks) being less than 
the invoice price (36,258.38 marks), there is all the less reason for reducing the 
sum asked for, since the prices of textiles had, in all probability, risen after the 
purchase;

5° The claimant is, therefore, entitled to the sum of 34,943.05 gold marks, 
value in gold on February 1, 1916, or at the rate of exchange of that time, about 
79%, a sum of 27,596.60 gold marks with five per cent interest from December 1, 
1918.212

On July 25, 1916 David Goldenberg and Son,213 214 Rumanian nationals, 
purchased from a firm in Berlin, for 3,654.65 marks, 465 boxes of 
wire nails, which were later requisitioned by the German authorities. 
They presented a claim against Germany to the Rumanian-German 
Mixed Arbitral Tribunal for the value of the requisitioned property. 
The Tribunal pointed out that, since the nails were requisitioned 

. from the shippers and were destined for exportation, 
Purchase price claimants could not have derived any advantage
from these goods “provisionally on the spot” and that therefore the 
gold value of the goods requisitioned on the date of the requisition, 
i. e. 2,874 gold marks, with interest, should be allowed. This was 
“the gold value of 3,654.65 marks at the average rate of 78.65”.

On June 16, 1922, 660 bags of rice valued at $3,562.57, shipped 
by A. Gastun and Company 2U an American corporation, were req

910 CHAPTER V

212 Ibid. 100-101, translation.
218 VIII Recueil (1928) 694.
214 MS. Department of State, file no. 368.1153G21.
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mission and 
interest

uisitioned and seized by the requisition authorities at Piraeus, 
Greece. The rice had been lying in the general warehouse at 
Piraeus, and the Athens branch of the American Express Company 
held the documents of full title to the rice. The rice had been 
shipped to a Greek subject, Mr. Constantine Kyriazis; but the Ameri
can Express Company declared he had not sold it or thought of 

a A ^ exchange for taking up the documents; nor had he 
held, plus com- had anything else to do with the shipment alter its 

arrival in Greece. A claim for compensation by the 
Greek Government was brought to the attention of 

the American Legation in Greece by the American Express Company.
By a royal decree, issued February 27, 1923, the Greek Ministry 

of War authorized the settlement of the claim in the amount of the 
draft held by the company, plus commission and interest, as requested 
by the American companies involved.216

In the case of United States v. New River Collieries Company,216 
decided on May 21, 1923 by the Supreme Court of the United States, 
the United States had requisitioned 60,000 tons of coal belonging to 
the New River Collieries Company, for the use of the Navy, on vari
ous dates between September 17, 1919 and February 1, 1921. The 
requisitioning was done under section 10 of the Lever Act.217 Suit 
was brought by the owners in the United States District Court for 
the District of New Jersey. That court allowed the owners an 
amount in excess of the price fixed by the Government as “just com
pensation”. The Circuit Court of Appeals affirmed the judgment of 
the District Court. The case was brought to the Supreme Court by 
the United States Government, on a writ of error.

When the coal was taken over at Hampton Roads there existed 
both an export and a domestic market for the coal. There was a 
strong demand for export coal, in which trade the owners were 
chiefly engaged. If the coal had not been taken over by the United 
States the coal would have been sold by the owner at export prices. 
There were many buyers and prices fluctuated, though the price for 
export coal was considerably higher than for domestic coal.

The District Court held that the market prices for the coal consti
tuted just compensation, and it left the ascertainment thereof to the 
jury. The United States contended before the Supreme Court that 
the District Court erred, under the circumstances disclosed, in refusing 
to allow it to introduce evidence of the “real” value of the coal as 
distinguished from its market value and in holding that spot export 
prices controlled in determining just compensation; it further con-

215 Ibid.
218 262 U.S. 341. 
217 40 Stat. 276.



912 CHAPTER V

tended that, even if such market prices were taken, it was error to 
exclude evidence of domestic prices.

The Supreme Court, Mr. Justice Butler speaking, held that:
. . . The owner was entitled to the full money equivalent of the property taken, 

and thereby to be put in as good position pecuniarily as it would have occupied 
if its property had not been taken. . . . Where private property is taken for 
public use, and there is a market price prevailing at the time and place of the tak
ing, that price is just compensation.218 ,

The Court continued:
The United States admits that market value is usually the basis for ascertain

ing the pecuniary equivalent, but suggests that sometimes an article has no 
market price and that in such case “proof of real value” is admissible and that 
therefore market value and just compensation are not necessarily synonymous. 
The court below excluded evidence offered by the United States to show the 
owner’s cost of production and a reasonable profit. This ruling was right, 
because it was shown beyond controversy that there were market prices prevail
ing when and where the coal was taken. The United States had the right to 
take the coal on payment of these prices; the owner was not entitled to more 
and could not be required to take less. The owner’s cost, profit or loss did not 
tend to prove market price or value at the time of taking, and was therefore 
immaterial.219

The United States offered evidence of prices specified for domestic 
coal in contracts for future deliveries (current at the time of the 
taking), as distinguished from prices for spot coal, i. e. coal for imme
diate delivery. The Court held that these contract prices were rightly 
excluded, that they could not be given weight as against current 
market prices, and that they would have no tendency to prove what 
such market prices were.

Continuing, the Court said:
The facts bring this case within the rule stated by the Circuit Court of Ap

peals . . . : [22°]
“If it be an article commonly traded in on a market and it is shown that at 

the time and place it was taken there was a market in which like articles in 
volume were openly bought and sold, the prices current in such a market will 
be regarded as its fair market value and likewise the measure of just compensa
tion for its requisition.” The lower courts rightly held that market prices pre
vailing at the times and place of the taking constitute just compensation.

The owner was entitled to what it lost by the taking. That loss is measured 
by the money equivalent of the coal requisitioned. It is shown by the evidence 
Market ri that eveiT day representatives of foreign firms were purchas-

ar e price Qr trying to purchase, export coal. Transactions were
numerous and large quantities were sold. Export prices for spot coal were con
trolled by the supply and demand. These facts indicate a free market. The 
owner had a right to sell in that market, and it is clear that it could have obtained 
the prices there prevailing for export coal. It was entitled to these prices.221

218 262 U.S. 343, 344.
219 Ibid. 344.
220 276 Fed. 690, 692.
221262 U.S. 345.
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The Mixed Claims Commission, United States and Germany, 
established pursuant to the agreement of August 10, 1922, held, in 
,, , + , Administrative Decision No. Ill, that . . in all
or, in lieu there- claims based on property taken and not returned to 
value16 mtnnsic the private owner the measure of damages which will 

ordinarily be applied is the reasonable market value 
of the property as of the time and place of taking in the condition in 
which it then was, if it had such market value; if not, then the 
intrinsic value of the property as of such time and place.” 222

In the case of the exercise by the United States War Department 
of the power conferred upon the President by Congress during the 

. , . . World War to seize summarily any property in the
compensation” United States required for war purposes, the seizure 
usually the was accomplished by service of a commandeering

order on the owner of the property, which thereupon 
became the property of the United States. Fair and just compensa
tion, determined after a hearing of the entire case before a board of 
appraisers, at which the claimant was entitled to be present, was 
made for the property so seized. Upon the testimony submitted an 
award was made by the board of appraisers which set out the sum 
to be paid to the claimant. It is stated that this award was in general 
the market value of the property seized at the date of its requisition 
by the United States Government.223

William Shiell, a British subject, on behalf of the San Pablo Nitrate 
Company, Limited, a British corporation, submitted to the Anglo

. . Chilean Arbitral Tribunal, established in accordance
and^profks111068 with the provisions of the convention of September 

26, 1893, a claim against Chile for 3,995.45 pesos for 
goods forcibly taken from the company. Shiell claimed that the 
property listed by him was taken from his office by the troops under 
the command of Colonel Robles and that a receipt was given; that 
eleven mules were also taken from him; that as the value of the goods 
was 2,235.45 pesos and that of the mules 1,760 pesos, the sum of 
3,995.45 pesos should be paid to him. This sum which, at the rate of 
exchange of 24 pesos, equaled £399 10s. lid. sterling, plus interest 
at 6 percent a year from May 30, 1891 to December 31, 1894 was 
claimed.

The Chilean Agent urged, inter alia, that “the collection of interest 
is improper according to law when, as in this case, an unliquidated 
and uncertain debt is involved”. The British Agent replied that 
“with respect to the collection of interest it is true that such are the 
general rules of law, but in a case such as the present one, natural

222 Decisions and Opinions 61, 63.
223 MS. Department of State, file no. 411.00/18.
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equity demands interest as the collection through the British Lega
tion at Santiago was evidenced a long time since”.

In the award of February 14, 1896, made by the Tribunal (com
posed of Messrs. Camille Janssen, Alfred St. John, and Luis Aldunate), 
it was held, “with respect to the value of the goods”, that “the acci
dental price which they might have at that moment by reason of the 
temporary interruption of traffic at the port of Iquique, which was 
~ ,. then occupied by the enemy, cannot be taken intoOrdinary com- . / ^ _. . ,
mercial value consideration but that the ordinary commercial
rather than tem- values in that district should be considered. The porary high price n , _ . . . . . (1Commission decided that the prices claimed m the
memorial of the claimant were somewhat exaggerated and that the
company would be fully compensated by payment of the sum of
1,893.45 pesos, Chilean currency, plus the interest earned on this sum
at the rate of 6 percent a year from May 30, 1891 to December 31,
1894.224

Shipbuilding contracts and materials, including ships under con
struction (the property of Norwegian nationals), were requisitioned 
by the United States Emergency Fleet Corporation pursuant to a 
general order of August 3, 1917. The claim of Norway (known as 
the Norwegian Claims case) on behalf of these nationals for $11,669,
281.92 (later increased to approximately $18,000,000) against the 
Government of the United States, which had offered $2,679,220 in 
settlement of the claims as “just compensation”, was arbitrated at 
The Hague under the terms of a special agreement of June 30, 1921.

Pursuant to the award of the Tribunal (James Vallotton, President, 
Chandler P. Anderson, and Benjamin Vogt) of October 13, 1922, a 
draft in the amount of $12,239,852.47 225 (including interest at 6 per
cent 'per annum upon the net total sum due Norway from the date 
of the rendition of the decision until the date of payment) was paid 
by the United States to Norway on February 26, 1923, “in full satis
faction of the total sums awarded . . . after deducting the sum 
of $22,800”—the amount retained by the United States under the 
terms of the award for payment to Page Brothers (a counter claim 
of the United States).

The Arbitral Tribunal held, with particular reference to the respon
sibility of the United States, that—
not only were material, plans, specifications and other such physical or intangible 
property of the claimants taken, but also their money, for the United States did 
not refund their previous payments either to the shipbuilders or to the shipowners.

. . . The necessary consequence is that the Corporation took over the rights 
and duties of the shipbuilders towards the shipowners.

224 II Reclamaciones presentadas al Tribunal, Anglo-Chileno (1896) 22, 35, 
docket 24, translation.

225 MS. Department of State, file no. 411.57N83/560.
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Further, the fact that the United States Shipping Board Emergency Fleet 

Corporation kept, and has had the exclusive profit up to the present time of, the 
progress payments made to the shipbuilders by the claimants or their assignors, 
amounting to almost 2y2 million dollars, is of especial importance, not only with 
regard to the material consequences of such action, but also in connection with 
the legal aspect of the whole case.

The Corporation seemed to have forgotten that it had assumed certain con
tractual obligations, and in particular to have ignored the fact that the retention 
of the money of the claimants without restoring the ships was obviously unlaw
ful. Such action was not only contrary to international law, but also to the 
municipal law of the United States. The amounts of the progress payments 
should have been refunded at the time of the requisitioning of the ships. There 
can be no excuse for waiting until 1919 to make an assessment of these amounts. 
The Corporation could not have entertained any doubt after October 6th, 1917, 
that an immediate settlement of the claims was imperative. The Corporation 
may have intended, up to October 6th, 1917, to settle accounts with regard to 
these claims, namely so long as it was expected that the property of the claimants 
would be restored at the end of the war. . . .

The Tribunal is therefore of opinion:

2. That in fact the claimants were fully and forever deprived of their property 
and that this amounts to a requisitioning by the exercise of the power of eminent 
domain within the meaning of the American law.

It is not necessary to examine here whether the holding of the title was valid. 
It is sufficient to state that the United States, in fact, did take and hold the title, 
the property of the claimants; that they had the “de facto” possession, enjoyment 
and use, and that they acted as owners of the claimants' property after the formal 
taking, as notified by the Shipping Board to Dr. Nansen.

The Tribunal is of opinion that, whatever may be said in favour of the taking 
for title of the claimants' property during the war, there was no sufficient reason 
for keeping these ships after the signature of the Versailles Treaty in June 1919.226

As to the measure of damages the Tribunal held that:
Whether the action of the United States was lawful or not, just compensation

“Just comDensa- is due to ^e claimants under the municipal law of the United 
tion” due States, as well as under the international law, based upon the

respect for private property.227
The Tribunal held that “just compensation” is measured not only 

by:
(a) the fair actual value of the property taken, but also
(b) at the time and place it was taken, and
(c) in view of all the surrounding circumstances.228

226 Scott, The Hague Court Reports (2d. ser. 1932), 39, 56-58, 62, 63.
227 Ibid. 69.
228 Ibid.
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The Tribunal pointed out that Mr. Brill, assistant to the vice 
president and one of the general managers and consulting engineers 
of the Emergency Fleet Corporation, had made the following recom
mendation for the settlement of the case:

Where contracts have been made at high prices by citizens of the Allied 
Countries or by other interests known to be friendly with the United States and 
dependable in assisting in the execution of any maritime programme which it 
may adopt, it is suggested that the completed vessels be restored to the original 
owners. This will, of course, involve some adjustments on account of payments 
made, interest and charter hire. Where little or no progress had been made on 
the construction of the hulls at the time of requisitioning, or little or no material 
had been received for the hulls and equipment, it would seem in a considerable 
number of cases that the return on money which had been paid on account, with 
reasonable interest to date of adjustment, should end the matter. When settle
ments are made on a physical basis, it is suggested that a reasonable profit might 
be allowed legitimate claimants, because of the rising market covering the time 
of requisitioning.229

It was held that it was not necessary to examine the question 
whether the United States should have made restitution of the claim
ants' property as completed ships, since Norway had only claimed just 
compensation in money.230 

The Tribunal stated that—
in order to assess the amount of just compensation, and to justify liberal com
pensation, it is necessary to say this: In fact, the United States have not proved 
that the Shipping Board, nor the Fleet Corporation, acted in conformity with the 
liberal spirit of the municipal law of the United States, on which they rely in the 
present arbitration. Especially they have not proved:

(а) That the keeping for title to the claimants' property was needed for public
use after 1st July, 1919 . . .

(б) That neither war emergency nor public needs forced them to act as they 
did, towards the claimants in July 1919, after the signature of the Treaty of 
Versailles. On the other hand, making due allowance for the circumstances,

and especially for war conditions, it may be said that discrimi
nation against the claimants has not been sufficiently arbitrary 
to justify any special claim for damages by the Kingdom 
of Norway, apart from damages for use, for the time of 
war, as far as the taking and keeping for title during 

that time was concerned.

. . . As has already been stated, the national peril was not such as to free
them from the obligation of making the necessary inventory and valuation of all 
the property taken for the purpose of determining and paying l'‘just compensa
tion". This was not a case of ‘‘requisition of neutral property" in the special 
meaning of that term in the laws and customs of war. While the taking or 
destroying of neutral property on the field of battle, or in invaded territory, 
without preliminary compensation or at least due process of law, is often excused 
on account of extreme emergency, an essential difference must be made here in 
favour of the claimants. The just compensation to which they are entitled

No discrimina
tion; no special 
claim for dam
ages justifiable

229 Ibid. 70.
«° Ibid. 71.
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includes not only the items which have been duly proved, but also those which 
could have been proved and estimated if the officials of the belligerent State had, 
in the interest of both parties, paid or offered payment, or at least required 
contradictory expert valuation and inventory, of the neutral property taken. 
The American authorities seem to have waited till 1919 to get the reports of their 
experts produced as evidence of just compensation, although “liberal” compensa
tion had been expressly promised by the Chairman, Mr. Hurley, to Dr. Nansen 
and others in 1917. In the case of Claim No. 6, Hull No. 2 (Columbia River 
S.B.) for instance, Mr. Brill, on May 12, 1919 admitted having been unable to 
find out exactly “the physical status", i.e. the degree of completion of the ship at 
the time of the taking.231

It held that:
Just compensation implies a complete restitution of the status quo ante, based, 

not upon future gains of the United States or other powers, 
tion” compensa" but upon the loss of profits of the Norwegian owners as com

pared with other owners of similar property.232
With particular reference to the amount of compensation allowable, 

the Tribunal stated that:
It is common ground between the Parties that just compensation, as it is 

understood in the United States, should be liberally awarded, and that it should 
be based upon the net value of the property taken.

It has been somewhat difficult to fix the real market value of some of these 
shipbuilding contracts. The value must be assessed ex aequo et bono. The 
“Real market Parties have obviously acted in a way which would not have 
value" been usual or even possible under ordinary circumstances,

when peaceful shipping and shipbuilding were entirely free, 
and not hampered in their customary activities by the intervention of enemy 
or friendly Governments. The growing scarcity of ships in 1917, the risks and 
difficulties due to submarine warfare and to the extension of the field of hostili
ties, contributed to make speculative shipbuilding transactions possible and even 
unavoidable.

As a rule, abnormal circumstances, speculative prices, etc., cannot form 
the legal basis of compensation in condemnation awards. 
While fair compensation cannot be artificially increased by 
such methods as were adopted by one of those interested 
in the case and which have been brought to the notice of 
this Tribunal, it would be equally unjust to attach much 

weight to artificial reduction of hire, chartering or purchase price of ships, as fixed 
under compulsion, requisition or other governmental action during the war.

For the reasons already stated in Chapter IV, the Tribunal is not bound by 
section 3477 of the Revised Statutes of the United States, 1878 (quoted in U. S.

231 Ibid. 71, 72.
232 Ibid. 73.
With reference to the allowance of amounts for expenses the Tribunal pointed 

out that:
While most of the claimants seem to have proved that they have really 

lost these sums, the reimbursement of expenses, disproportionate to the 
value of their property, cannot form the basis of just compensation in the 
present arbitration. [Ibid. 74.]

Speculative 
prices; artificial 
prices fixed by 
government
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Case Appendix, page 51); nor by section 24 of the Judicial code of the United 
States 1911; nor by section 4 of the Naval Emergency Fund Act of 4th March, 
1917; nor by any other municipal law, in so far as these provisions restricted 
the right of the claimants to receive immediate and full compensation, with 
interest from the day on which the compensation should have been fully paid 
ex aequo et bono.

Just compensation should have been paid to the Claimants or arranged with 
them on the basis of the net value of the property taken:

1. On the 6th October, 1917, for use, during the war (whenever such use was 
possible without destroying the property, according to the contract, state of 
completion of ship, etc.), and

2. At the latest on the 1st July, 1919, as damages for the unlawful retaining 
of the title and use of the ships after all emergency ceased;

or
On the 6th October, 1917, as full compensation for the destruction of the 

Norwegian property.
Liberal compensation should be allowed in each case, inasmuch as the United 

States “recognizes its liability to make just compensation for the value of the 
property taken on August 3rd, 1917.”

After careful comparative examination of the results of the two systems 
above described, the Tribunal is of opinion that the compensation hereinafter 
awarded is the fair market value of the claimants’ property.

In assessing the net amount of compensation, the Tribunal has taken into 
consideration in each case all the circumstances pertaining to the net value 

of the property requisitioned or taken by the United States 
Circumstances and especially the following: the date of each contract or 
considered sub-contract between the shipbuilder and shipowner; the
technical characteristics and qualities of each contract (type and dead weight 
tonnage of the ship; its speed, etc.; the reputation, experience, technical and 
financial situation of the shipyard); the legal value of the contract, namely the 
liens, rights and interests in each original contract, etc.; the original contract 
(or sub-contract) price; the progress (and brokerage) payments made by each of 
the parties on the original contract price; the date of delivery promised in the 
contract; the date of delivery which was expected at or about the date of the 
general requisition order and about the date of the effective requisition of each 
contract as far as these can be ascertained; the various elements pertaining to the 
value and degree of completion of the tangible objects of completion, as: for 
instance, the percentage of materials ordered, and the percentage of materials on 
hand; the date at which the keel was laid, before or after the general requisition; 
and the date when the ship was launched; the contracts, settlements, etc. made 
by the United States and by Norwegian or other shipowners, or by third parties, 
whether government or private persons, whether with shipowners or ship
builders, for the construction or purchase or hire of ships; the statistics, reports 
and opinions of experts produced by the Parties; the Award of the United States 
Claims Committee on the present claims; the reports of the Ocean Advisory 
Committee on just compensation for certain American ships lost in the service 
of the government; etc.

On the other hand the Tribunal has taken into consideration all the facts, 
which are exclusively or principally due to the United States’ action (whether 
before or after the requisition of the shipyards and the effective requisition of the 
claimants’ property) and which therefore may be considered as res inter alios
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acta, or as being without or of negligible influence upon the net value of property 
lost by the claimants.233

It will be seen that the Tribunal held that “just compensation” is 
to be allowed in a case where property is requisitioned and—

(1) that speculative prices cannot form the legal basis of an 
award;

(2) that artificial prices when fixed under compulsion are not 
to be given “much weight”;

(3) that there is a duty on the part of the requisitioning state 
to make an inventory and evaluation of the property at the time 
of requisitioning;

(4) that besides the loss duly proved, there should be allowed 
on account of laxity in failing to make such inventory and 
evaluation at the proper time the loss that could have been 
proved had such evaluation been made;

(5) that “just compensation” is determined by “the fair actual 
value”, “at the time and place”, “in view of all the surrounding 
circumstances”;

(6) that “just compensation” is based upon the loss of profits 
as compared with the profits of owners of similar property;

(7) that “just compensation” is based upon the net value of 
the property taken;

(8) that the “real market value” is to be considered;
(9) that the “fair market value” of the property requisitioned 

is to be awarded;
(10) that “all the circumstances pertaining to the net value of 

the property requisitioned or taken” are to be considered;
(11) that expenses disproportionate to the value of the prop

erty may not be allowed; and
(12) that interest is properly allowable.

On May 20, 1919, during the invasion of Hungarian Bolshevists 
in Czechoslovakia, property of Michael Szarnovsky, apparently an 
American citizen, was requisitioned by the Czechoslovak Army. The 
property consisted of 16 horses, 8 wagons, and harness, and was 
alleged to be worth 368,000 korunany. In addition Szarnovsky 
claimed large damages for profits and interest lost. In 1920 and 
1921 the Czechoslovak authorities paid him 71,200 korunany (about

233 Ibid. 74-75, 76.
Interest was allowed from October 6, 1917 (the date when a settlement of the 

claims became imperative) and was included in the total amount of damages 
awarded on each individual claim. (Ibid. 76-78.)

114297-36- -59
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$785.60), an amount that represented the actual value of the prop
erty, refusing to pay him indemnity for loss of ex
pected gain on the analogy of the law concerning 
military requisitions, according to which claims based 
on expected gain were not recognizable.234 Accord

ingly, when the Department of State made inquiry concerning the 
matter, the Czechoslovak Government explained that nothing further 
was to be paid to the claimant.

Where goods of a Greek national, Marco Guizis, destined for Con
stantinople, were requisitioned in 1916 in Germany, the owner 
presented a claim to the Mixed Arbitral Tribunal established after 
the war between Greece and Germany, asking that he be compensated 
to the extent of the price that he would have received for the goods 
in Constantinople. Instead of the amount claimed, the Tribunal 
allowed the invoice price in marks of the value of 1916 (the date of 
requisition), since there was uncertainty as to whether the goods 
would have reached their place of consignment.235

During February 1921 the Dugundji Import & Export Corporation,236 
an American firm, shipped 100 bags of flour to Piraeus, Greece, on 
the S. S. River Araxes in care of the Bank of Piraeus. The flour was 
requisitioned by the Greek authorities immediately upon its arrival 
in that country. In 1921 the company asked the Department of 
State to present a claim for settlement on its behalf to the Greek 
Government in the amount of $779.21, the invoice value of the flour 
plus “the additional amount, usually allowed by the Greek govern
ment for interest and profits”. The claim was settled through the 
informal good offices of the Department in 1922, when $679 was paid 
to the Bank of Piraeus as the agent of the company.237

On November 29, 1919 the firm of Morse & Rogers of New York 
shipped shoes to their agent in Warsaw. The shoes arrived in Warsaw 
sometime in January 1920, during the war between Poland and 
Russia. In the original invoice issued on November 17, 1919 the 
shoes were valued at $10,596.50. Adding 10 percent to cover overhead 
expenses incident to the shipment (transportation, insurance, duties, 
etc.), the goods were valued at $11,656.15 upon their arrival at 
destination. On May 11, 1920 the entire shipment of shoes was 
requisitioned by the Identura Wojskowa, a Polish military authority, 
and on September 24, 1920 the firm's agent in Warsaw was informed 
that the authorities had appraised the entire lot of shoes at 613,200 
marks. The mean rate of exchange on that day was 270 marks to 
the dollar, making the payment $2,271.11, which was accepted only

234 MS. Department of State, file no. 460f. 11 Szarnovsky, Michael/4, enclosure 12.
235 VIII Recueil des decisions des tribunaux arbitraux mixtes (1928) 818.
236 MS. Department of State, file no. 368.1153D91.
237 Ibid. 368.1153D91/3.

Expected gain 
disallowed for 
military requi
sition
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as a partial payment. Following a protest by the company's agent, 
the Polish authorities decided that the shoes were worth the addi
tional sum of 905,150 marks, and a further payment of this amount 
was made on January 29, 1921. This amount was also accepted as 
a partial payment. The mark on that day was worth 680 to the 
dollar, making this payment $1,331.10. A further protest was made, 
this time to the highest court of military appeal—the Chief Requisi
tioning Commission at Warsaw. On April 19, 1921 a decision was 
rendered by the Commission, holding that the actual cost price of 
the requisitioned shoes, plus 10 percent to cover expenses, was 
$11,656.15. In rendering its decision, the Commission stated, inter 
alia:m

1) The actual cost of the requisitioned shoes numbering 1657 pairs and being 
the property of the firm McElwain Morse & Rogers, according to the original 
invoice issued November 17th 1919, amounts to $10,596.50.

2) Beside the actual cost price the merchant should be reimbursed the overhead 
expense in a proportion corresponding to the expense incurred by an honest 
merchant in handling a similar transaction and which therefore should be no more 
than 10% of the invoice price, which in this case would amount to $1,059.65.

3) In this manner the actual cost price of the requisitioned shoes would equal 
$10,596.50 plus $1,059.65 i. e. $11,656.15.

4) The merchant should be reimbursed the actual cost, i.e., the cost on the day 
of purchase, and if he has been acquiring foreign valuta he should be reimbursed 
the cost at the rate of exchange for that foreign valuta on the day of acquisition 
of the merchandise [date of invoice] when he should have normally settled the

bill.
Profits in war 5) Profits, in connection with obligatory contributions in times 
time disallowed of war, that is common obligations towards the defence of the 

country, cannot be even spoken of.
6) This case deals with a representative settling his obligations for merchandise 

as it is being sold, and making settlement in foreign valuta.
7) In order that the representative may not incur a loss, he should be reim

bursed the amount at the rate of exchange on the day of disposal: requisition.
8) The rate for the petitioner's invoice has been fixed on 240 Marks, which 

corresponds with the official rate of exchange on that day.
9) The rate of exchange on the day of invoice, i.e.: September 15th 1920 was 

higher than that on the day of requisition August 11th 1920; even thereby the 
amount due was increased and exceeded that one actually due to the petitioner; — 
since the petitioner has already on September 20th 1920 drawn the sum of 613,200 
Marks, since he could at another time, that is after the decision of the District 
Requisitioning Commission of January 15th 1921, the delegate of the Ministry 
of War not having registered a protest, draw the balance to the sum of 1,547,150 
Mks allowed by the District Requisitioning Commission, therefore his plea of 
allowing him 6 % on account of delay, caused partly by the petitioner himself and 
covered by an invoice based upon a higher rate of exchange, cannot be con
sidered legitimate—[justified].

10) The expert opinion, fixing the price at 950 Marks per pair on the basis 
that this amount has been paid by the Q. M. Dpt. [Intendantura] for shoes 238

238 Morse & Rogers to the Department of State, June 3,1922, ibid. 460c.llM83/ 
enclosure 2.
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requisitioned from other firms, but which did not fix the actual value of the req
uisitioned merchandise, cannot be taken into consideration.

11) The value amounts to $11,656.15, which at the rate of exchange of 240 
Mks equals:—

2,797,476 Marks.

The Chief Requisitioning Commission held that the value of the 
requisitioned goods was $11,656.15 and that the firm of Morse & 
Rogers was entitled to be paid 2,797,476 marks of an exchange value 
of 240 to the dollar. Had the Polish Government paid for the shoes 
at the time they were requisitioned the sum of 2,797,476 marks 
worth 240 to the dollar, the company would have received the value 
of its goods as determined by the Commission. The goods were not 
paid for when taken, and, as a result of the delay of Polish authorities 
in making payments, the findings or terms of the judgment of the 
Commission were not complied with; the company, instead of re
ceiving 2,797,476 marks worth 240 to the dollar, received that number 
of marks ranging in value from 270 to 1,855.50 to the dollar; and 
instead of receiving $11,656.15, the amount at which the goods were 
valued in dollars, the firm received marks worth in all only $4,292.14, 
leaving a balance of $7,364.01, as stated by the company, for which 
claim was made by the company on June 3, 1922.

When the matter was presented to the Polish Government by the 
Government of the United States, the former replied that, since the 
decision of the Chief Requisitioning Commission was made on April 
19, 1921 and published on the twenty-fourth of the same month, the 
company could have resorted to diplomatic channels as soon as it was 

made known; that there was no reason why the conse- 
haveTcted11011^ fiuences the delay, for which the firm was respon- 
promptly sible, should work to the disadvantage of the Polish

authorities alone; and that the indemnity could not 
therefore be granted other than according to the value of the dollar 
on June 11, 1921 ($1.00 @ 1,232 Polish marks). At the time of the 
diplomatic negotiations, the mark stood at approximately 17,000 to 
the dollar. The Polish authorities were willing to pay the difference 
between the amount claimed by Morse & Rogers and the amount 
previously paid, calculated at the rate of exchange existing on June 11, 
1921, the date the last payment had been made—this being offered 
as a fair and equitable settlement.239

On March 24, 1923 Morse & Rogers, in declining to accept the 
offer of the Polish Government, said:

The compromise settlement which is now offered amounts to approximately 
$191., as against the balance which we claim to be due us amounting to $7364.Ol.240

239 Ibid. 460c.llM83/3.
240 Ibid. 460c.llM83/6.



According to Morse & Rogers, the company had received the fol
lowing payments:

Amount in Exchange Amount 
Date Polish marks rate received

September 24, 1920............................................ 613,200 270.0 $2,271.11
January 29, 1921.................................................. 905,150 680.0 1,331.10
July 13, 1921.......................................................  1, 279, 126 1, 855. 5 689. 93
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Total............................................................ 2, 797, 476 ............... $4, 292. 14

Morse & Rogers claimed the difference between the total dollar 
value received, namely, $4,292.14 and $11,656.15, or $7,364.01.

According to the Polish Government the payments had been as 
follows:

Date
Amount in Exchange Amount

Polish marks rate received
September 15-20, 1920.................... ................ 613,200 240. $2, 555. 00
January 26, 1921............................... ................ 905, 150 840. 1, 077. 50
June li, 1922 [21].............................. ................  1, 279, 126 1, 232. 1, 038. 25

Total.................................................. $4, 670. 75

Based on the latter statement the difference claimed by Morse & 
Rogers should have been $6,985.40, instead of $7,364.01.241

On August 23, 1924 the Polish Minister of Foreign Affairs informed 
the United States that the Minister of War was ready to pay Morse 
& Rogers $6,239.16 in exchange for complete renunciation of all 
claims by the company against the Polish Treasury in this matter.242 
This offer was accepted,243 and payment of the amount named was 
made on November 18, 1924 by the Polish Government.244

In the case of Sucrerie de Roustchouk (Belgium v. Hungary), a 
barge of a Belgian company had been used by Hungarian authorities 
during the war. The Hungarian-Belgian Mixed Arbitral Tribunal 
Compensation held that such use constituted requisition of the 
allowed for loss property and that compensation should be made for 

the loss of use from the date of the requisitioning to 
the day when the barge was again placed at the disposal of the 
company.245

In the case of the Due d’Orleans (France v. Germany),246 it was held 
by the Franco-German Mixed Arbitral Tribunal that where a French 
national's motor car was requisitioned during the World War and sold 
by German authorities, the claimant was entitled to be reimbursed 
the amount of money required to purchase a used car of the same 
make and design in 1919, account being taken of the general rise in

241 Ibid. 460c.llM83/7, enclosure.
242 Ibid. 460C.11M83/12.
243 Ibid. 460c.llM83/13.
244 Ibid. 460C.11M83/16.
245 V Recueil des decisions des tribunaux arbitraux mixtes (1926) 772
246 I Recueil (1922) 578.
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prices of automobiles. Damages for the loss of use of the motor car 
were disallowed, the claimant being unable to show that the amount 
claimed for the loss of use of the car was “exact”. Interest was 
allowed.

In July 1894 Orr & Laubenheimer} Limited, an American corpora
tion, was engaged in exporting bananas from the port of Bluefields, 
Nicaragua, to Mobile, Alabama. For this purpose it had under 
charter several steamships, one of which was the Espana, and two 
small steam launches or tugs, the Buena Ventura and the Alerta, 
operating on the Rama River. The title to the tugs stood in the name 
of Laubenheimer and the tugs themselves were under the daily orders 
of the local agents of the company at Bluefields. At this time a local 
insurrection occurred, and the Nicaraguan authorities dispatched 
troops from the interior, down the headwaters of the Rama River, 
to meet the insurgents. On July 13, 1894 the Espana was partially 
loaded with bananas, and sufficient other bananas had been cut to 
complete the load, when the tugs that were carrying the bananas to 
the steamer were seized by the Nicaraguan authorities. After a delay 
of two days in the loading, the tugs were returned and the loading of 
the vessel completed. The vessel sailed for Mobile and returned to 
Bluefields on July 29. On the thirtieth the tugs were employed in col
lecting bananas for another cargo. On the evening of the thirtieth the 
tugs were again seized by the Nicaraguan authorities for the purpose of 
collecting troops. On the thirty-first the general manager of the com
pany hired two tugs from another company operating on the river and 
prepared to collect bananas for the loading of the Espana. However, 
the Espana, on coming up the river and meeting the tugs of the com
pany loaded with troops, returned to Bluefields, where she was detained 
on account of a panic which made it impossible to procure either 
laborers or a pilot. The Espana remained at Bluefields over three 
days, and sailed with bananas for Mobile on Friday evening, August 3, 
the manager having brought the bananas down to Bluefields in 
lighters. When the tugs were returned, near Bluefields, the coal was 
exhausted and they were unable to get back up the river until August 1. 
It was stated that, even had the tugs not been interfered with, the 
Espana could hardly have sailed before Wednesday, August l.247

The claim that arose on account of the losses sustained by the 
company was submitted to arbitration under the terms of a protocol 
of March 22, 1900. Gen. E. P. Alexander, who was selected as 
Arbitrator, allowed the claimant $6,963 damages.

The claimant estimated its damages by reason of the two days’ 
delay of the first cargo at about 80 percent of the ideal cargo, or 
$7,196.46, and the loss sustained by the three days’ delay of the 
second cargo at about 95 percent of its ideal value, or $8,541.84. The

2*7 1900 For. Rel. 824, 826.
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Arbitrator found the claimant's figures very much exaggerated and 
declined to accept them. He stated that:

The claims for 80 and 95 per cent damages have had their origin in the natural 
annoyance and impatience felt by business men at interruptions to their business, 
as appears in the letter of Ellis to Captain O’Neil, asking him to demand $25,000 
damages “as the only resource to check these people.”248

In connection with the subject of the proper amount to be allowed 
for requisition of property in war time, he stated that:

But there is another side to the case. Nicaragua only exercised her sovereign 
rights under stress of the necessity of war. Individuals doing business in foreign 
territory have to run the risks of such occurrences. But in these cases between 
the State and an individual whose property has been taken for the public welfare 
it seems to me right that the benefit of doubt should be thrown in favor of the 
individual, and that his damages should be liberally.estimated, lest by an error 
he should be oppressed.

I will not therefore apply the strict figures of the “steamship Nicaragua” 
case [a case where a limited amount in damages had been procured], or of the Ellis 
letter, in assessing the damages to cargo caused by the seizures complained of. 
These would scarcely justify awards even of $2,000 for delays of only two days 
to a vessel not yet fully loaded. But I shall estimate 30 per cent of the ideal 
cargo as the possible loss, and shall allow Orr & Laubenheimer $2,700 damages 
for each of the two seizures.249

After allowing other amounts for demurrage, cost of pilotage, wages 
of crews and laborers, cost of hire of two tugs to replace those of the 
claimant company, etc., the Arbitrator said:

. . . Lastly, Orr and Laubenheimer claim for the hire of their tugs the sum of
$1,000.

I think it proper to allow liberally for the use of the tugs in view of the military 
value of their services in Nicaragua’s emergency. But after 

Use of property separate compensation has been allowed for the wages of the 
in military crew ($100) and for the hire at extreme rates ($700) of two
emergency other tugs to do their work in their absence, I think an al

lowance of $50 per boat per day for minor expenses, wear 
and tear, and profit, is ample.

I therefore allow under this head the sum of $200.250

Where receipts are presented as proof of the requisition of property, 
it is usually possible to ascertain whether the person who signed the 
^ . x o receipt was actually in the vicinity of the place of

P P signing at the time of the giving of the receipt. 
Where signatures of the officials signing the receipts have not been 
acknowledged, they may often be verified by comparison with the 
signatures on other official documents.

The British Government presented a claim against Mexico on 
behalf of the Mazapil Copper Company (Limited) to the Claims Com

248 Ibid. 831.
249 Ibid. 831-832.
250 Ibid. 833.
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mission established under the terms of the convention of November 
19, 1926 between the two Governments.251 The claim, for $7,002.64 
Mexican gold, arose out of losses sustained in May 1911 at the mines 
of the company during the occupation of that locality by revolutionist 
forces. The revolutionists from time to time demanded and seized 
horses, rifles, saddles, provisions, and other articles. The originals of 
the receipts given by Capt. G. G. Sanchez were submitted in evidence 
before the Commission. The Commission allowed the full amount of 
the claim, stating with respect to the receipts that:
... It is an historical fact that First Captain G. G. Sanchez operated as a 

Maderista leader against the Government of General Forfirio [Porfirio] Diaz, in 
the Concepci6n del Oro District, State of Zacatecas, where the mines of the 
Mazapil Copper Company (Limited) are situated, on the very dates appearing 
on the receipts issued to the claimant Company. It is also an historical fact 
that Gortrudis G. Sanchez, a First Captain in the Maderista forces in 1911, sub
sequently became the Governor of the State of Michoac^n with residence at 
Morelia, and as from a careful examination by the Commissioners of the signa
tures on the receipts upon which the Mazapil Copper Company bases its claim, 
and of the signatures upon the official documents produced by the Mexican 
Agent, there is no reason to doubt that they are the same, the Commission con
sider themselves authorized to declare that the receipts executed by First Captain
G. G. Sanchez to the claimant Company are authentic.252

In the case of Edgar A. Hatton (United States v. Mexico),253 the Gen
eral Claims Commission, established under the terms of the conven
tion of September 8, 1923, referred to the importance attached to re
ceipts for military requisitions by arbitral tribunals and held that a 
receipt was not rendered nugatory because it failed to comply with 
the formalities required by domestic law.254 In that case Hatton 
claimed the sum of $575, the alleged value of 5 horses and 2 mules 
which were requisitioned in March 1924 by Gen. Horacio Lucero, 
commander of the Mexican Federal troops, at a ranch located at 
Villa Acauna, Coahuila, Mexico. As proof of the requisition the 
claimant produced a receipt signed by General Lucero. The Com
mission, in allowing the amount claimed with interest from March 2, 
1924, the date of the requisition, stated, with reference to the weight 
to be attached to the receipt, that—

251 Decisions and Opinions of Commissioners (1931) 132, docket 34.
252 Ibid. 135-136.
253 Ibid. (1929) 6, docket 3246.
254 In the case of the Mexico Plantagen G. M. B. H. of Hamburg (Germany v. 

Mexico), where claim was made for property seized and destroyed, the Commis
sion established in accordance with the convention of March 16, 1925, through the 
Presiding Commissioner, M. Cruchaga, stated that:

In addition to these losses there are others which were caused by the 
troops of the Free and Sovereign State of Oaxaca, either as a demand for 
payments or for things taken without previous permission or by force. 
Naturally, there are many losses and things delivered that could not be 
covered by obtaining receipts or any vouchers from the authorities, as they
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receipts for military requisitions have been given important standing and recog
nition in international law and practice. The convention of The Hague of 1907 
respecting the law and customs of war on land contains provisions with regard to 
receipts for military requisitions and contributions.

It was stated in behalf of Mexico that the receipt had not been “authenticated” 
as required by Mexican law. And furthermore it was urged that the receipt may 
either have been altered or indeed may have been a fraud, since on the one hand, 
it refers to “siete caballos” whereas the claimant asked compensation for two 
mules and five saddle horses, and on the other hand, the body of the receipt was 
written in pencil and the signature in ink.

It is unnecessary to cite legal authority in support of the statement that an 
alien in the situation of the claimant is entitled under international law to com

pensation for requisitioned property. No formalities re
Formalities quired by domestic law as to the form of authentication of a

receipt for requisitioned property, or the failure of a military 
commander to comply with those formalities could render such a receipt nugatory 
as a record of evidential value before this Commission. The important point 
with respect to the authenticity of the receipt is that the signature thereto by 
General Lucero is admitted by the Mexican Government. The claimant having 
received a receipt which recites the taking of seven horses might have presented 
his claim in the terms of the receipt. However, he accepted, as doubtless he 
was obliged to do, the form of receipt given to him, and he explains the precise 
nature of the property taken. The Commission can properly accept his explana
tion rather than assume that for some reason the claimant chose to alter the re
ceipt. No evidence has been adduced to prompt a supposition that such a fraud 
was committed, and there is good reason to suppose that it was not. As to 
the suggestion or contention of counsel that the receipt may be a fraud in view 
of the fact that the body of the document produced in evidence was in pencil 
and the signature in ink, it may be observed that such a fraudulent manufacture 
of the body of the receipt apparently could only have been committed in case 
the claimant had obtained possession of a piece of paper bearing General Lucero’s 
signature, and some one had, for purposes of fraud, inserted the body of the
Footnote 254—Continued.

were fleeing in nearly every case, or in others had been shot or deposed by 
one or the other party of combatants, and the Chiefs of Detachments and 
Military Commanders, the only persons acting as local authorities in the 
majority of cases, refused to give vouchers; nevertheless it has been possible 
to make a compilation of proofs and written orders in the accompanying 
lists, which show that in the years 1914, 1915, 1919 and 1920 the Mexico 
Plantagen G. M. B. H. sustained damages amounting to Ps. 6,118.75, which 
should be added to the foregoing sum.

Of the documents attached to support the second point [the above claim], 
only a portion corresponded to receipts and the remainder are letters, orders 
or advices and, even though these documents have not been recognized in 
the record, they serve as antecedents for making an estimate of the effective
ness of the damage and of its value. [Opinions, docket 83, unprinted, 
translation.]

In another case, that of Arnoldo Vogel (Germany v. Mexico), the same Com
mission stated that:

The proof rendered in these proceedings is sufficient to prove the damage 
vouched for by the receipts, which while they do not appear to be clothed 
with all the conditions of authenticity, serve as a basis for a resolution 
founded on equity. [Ibid, docket 71, unprinted, translation.]

114297—37------60
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receipt above the signature. In the absence of any proof suggesting such a crude 
fraud, the suggestion must be rejected.

The proof of the value of the animals taken is meagre, but since it has not 
been contested, the claimant should have an award for the amount asked with 
interest from March 2,1924.255 *

Nevertheless a receipt is only evidence—excellent evidence in the 
greater number of cases, to be sure—of the loss and of the extent of 
such loss. Where the receipt acknowledges liability for an item never 
received or for an element of a claim not properly to be compensated 
under international law, the receipt does not of itself create liability 
for the payment of indemnity for such item of the claim.

Emerich Heny, a citizen of the United States, had a certain interest 
in an estate in Venezuela known as “La, Fundacidn”. In the months 
of September and October 1892, ultimately successful revolutionists 
destroyed crops on the estate, seized horses, cattle, and other prop
erty, and exacted from Heny supplies and money. In November 
and December 1899, during another revolution in Venezuela, other 
troops passed over the estate, seized a large quantity of sugar cane, 
and destroyed other cane during a battle that took place in the 
vicinity. The total value of the cane destroyed was 12,000 bolivares.

The United States presented a claim against Venezuela to the 
Commission established by the two countries under the 1903 protocol, 
in the amount of $29,925.11 and interest.266 •

The Commission disallowed the portion of the claim for losses 
sustained in November and December 1899 on the ground that the 
estate had been sold on November 28, 1898, without reserve as to 
any of the claimant’s rights, and that the claimant thereby lost or 
abandoned whatever rights he may have had in the estate or its 
appurtenances or revenues.257

The claimant established the validity of his claim for losses sus
tained in 1892, by a receipt signed by Gen. Antonio Fernandez which 
was later acknowledged by General Fernandez and the accuracy 
of its contents affirmed before the court of first instance by him and 
by two other sworn witnesses. The receipt indicated that 92,498 
bolivares of personal property had been furnished to the Army and 
that, in addition, fences and posts to the amount of 1,600 bolivares 
had been destroyed, making a total of 94,098 bolivares.

The receipt also recited that, in consequence of the war, the claim
ant had lost time valued at 48,000 bolivares. The claim for loss 
of time was rejected, the Umpire, Dr. Barge, stating that—
this certificate, although being evidence of the facts therein stated, which were 
the causa of the debits incurred by the Government, and containing the estimate

255 Opinions of the Commissioners (1929) 9-10.
258 Morris’ Report (1904) 77, 97, docket 6.
257 Ibid. 100.



by the proper authorities of the values claimant was deprived of, it is, however, 
not in itself a causa, and does not create a debit where the causa is wanting.

And whereas the interruption of the ordinary course of business is an invariable 
and inevitable result of a state of war, under which all inhabitants, whether 
citizens or aliens, have to suffer; and whereas losses incurred by reason of such 
interruption are not subject to compensation by the government within whose 
territory the war exists;

Whereas, therefore, loss of time in consequence of the war is not a loss where
upon compensation can be equitably demanded, this part of the claim has to be 
disallowed.258 259

The sum of 94,098 bolivares, with interest at 3 percent from March 
15,1893 (the date of the presentation of the claim to the Venezuelan 
Government) to December 31,1903 (the anticipated date of the final 
award) was allowed.269 The award as stated in United States money 
was $23,954.25.260
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Confiscation

When property is wrongfully confiscated 261 the measure of dam
ages is governed by the rules followed in cases of requisition, i. e., 
generally the value of the property at the date of confiscation, plus 
interest.

On June 5, 1812, two weeks before the War of 1812, a British 
schooner, The Lord Nelson, was seized by the United States naval 
forces on Lake Ontario. After her capture the vessel was acquired 
by the United States Navy for $2,999.25 and was converted into a

258 Ibid. •
259 Ibid.
260 Ibid. 101.
261 John K. Kane, in his Notes on the cases decided by the American Board of 

Commissioners appointed to determine the extent of the indemnity to be paid 
to American nationals under the terms of the convention of July 4, 1831, whereby 
France agreed to pay to the United States the sum of 2,500,000 francs for seizures, 
captures, sequestrations, confiscations, etc., of property of American nationals, 
pointed out, in reference to the manner in which the Decree of Trianon was 
enforced at Hamburg in 1810, that:

. . . Its operation upon American interests was exceedingly severe, gen
erally exacting in the shape of duties the entire value of the goods which 
were introduced under it. But though it was strongly urged upon the 
commissioners that such exactions were substantially equivalent to a con
fiscation, it was not held that they could form the basis of a claim under the 
treaty. It was not for the board to decide the question, which was pressed 
on them in argument, whether the decrees of France and those of Denmark 
were not in fact the well-arranged parts of a single spoliation, of which 
France alone derived the benefit. Their inquiries were directed to acts, 
not motives; and looking to the acts of France, it was impossible to deny 
that they were justified by her existing commercial regulations. [Kane, 
Notes on Some of the Questions decided by the Board of Commissioners under 
the Convention with France, of 4th July 1881 (1836) 46.]
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war vessel and used against Great Britain in the War of 1812. The 
vessel was libeled before the United States District Court for the 
Northern District of New York, and on July 11, 1817, by a decree 
of that court, the capture of the vessel was declared illegal and void, 
and the proceeds of the sale ($2,999.25) were directed to be paid 
to the owners. Meanwhile, the clerk of the court had embezzled 
the money.

On February 3, 1819 a claim for indemnity was presented diplo
matically by the British Government to the Government of the 
United States on behalf of the owners, James and William Crooks. 
The claim was not paid although favorable recommendation was 
made by the Department of State to Congress for its payment. 
The Committee on Claims of the House of Representatives, which 
considered the capture illegal, passed a resolution on June 24, 1836 
requesting the Secretary of the Navy to make an investigation “as 
to the real value of the ship at the time of the capture”. On Feb
ruary 11, 1837 the Secretary of the Navy, after an investigation by 
a special committee, reported that the value of the vessel was $5,000. 
The United States never questioned this evaluation.

When the British-American Claims Tribunal was established under 
the terms of the special agreement of August 18, 1910, a claim for 
the loss suffered on account of the seizure and sale of the vessel was 
presented for arbitration on behalf of Henry James Bethune, legal 
personal representative of James and William Crooks, deceased,262

That Tribunal, Henri Fromageot, President, adopted $5,000 as the 
“real value” of the vessel at the time of capture and stated that the 
“Real value” at 0Dly Question was that pertaining to the allowance of 
date of seizure interest. In allowing interest on $5,000 at 4 percent 
plus interest from February 3, 1819, the date the claim was first
brought to the notice of the United States, the Tribunal pointed out 
that:

In international law, and according to a generally recognized principle, in case 
of wrongful possession and use, the amount of indemnity awarded must represent 
both the value of the property taken and the value of its use.263

The Tribunal stated that it would be justifiable to allow interest 
from June 12, 1812, the date of the capture, at the rate prevailing at 
the place of capture, but for the provisions of section IV of the terms 
of submission annexed to the convention of August 18, 1910, whereby 
interest was to be allowed at 4 percent from the date the claim was 
first brought to the notice of the respondent Government.

In an earlier case, that of William Andersony Saxon & Co.y submitted 
by Great Britain to the United States in 1863, losses had been sus
tained by a British company when 250 tons of coal belonging to it

262 Nielsen's Report (1926) 432.
263 Ibid. 434.
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were seized at Penguin Island by the boats and crew of the U. S. S. 
Vanderbilt, by order of Captain Baldwin on October 31, 1863.264 The 
coal was seized in the belief that it was deposited in that place for the 
use of the Alabama. The British Government contended, among 
other things, that if it was British property when at Angra Pequena 
it was not at that place subject to any belligerent right of the United 
States and that, even if it were destined for the use of the Alabama, 
the United States Government would be liable to the owners for its 
value.265

The British Government claimed that £1,500 was the value of 
the coal, at £6 a ton, in 1863.266 It requested this amount plus 
interest at 7 percent on behalf of the company. The Commission 
organized by the United States and Great Britain under the treaty 
of May 8, 1871 (arts. XII et seq.), awarded the claimants, William 
Anderson, Saxon & Co., $11,200 on August 21, 1873.267

In October 1853 property belonging to Frederic Bronner, an Ameri
can citizen, was seized by the Mexican customhouse authorities at 
the port of Veracruz and was ordered confiscated by a Mexican 
court. Claim for the losses sustained by the owner was presented 
to the Claims Commission established by Mexico and the United 
States under the terms of the convention of July 4, 1868, in the 
amount of $23,052.47, including $10,000 for loss of credit, injury to 
business, and loss of time sustained by Bronner in defending his 
rights.268 The decision of the Mexican court was held to be so 
unfair as to amount to a denial of justice. On that ground Umpire 
Thornton awarded $7,145.85, with interest at 6 percent per annum 
Original value from December 1, 1854 to the date of the final award,
plus costs of The Umpire explained that in so doing he had allowed
freight, landing, the <‘originai value” of the goods with the costs of 

’ freight, landing, etc., but that he had not taken into
consideration the profit upon the sale of the goods because he thought 
that the loss of this was sufficiently compensated “by the assured 
interest of six percent per annum at the end of a number of years”.

He also explained that he did not allow for legal ex
penses because, “although . . . there was no

intention on the part of the claimant to defraud the revenue, the first 
invoices were not sufficiently explicit, and thence arose the legal 

proceeding, for which it would not therefore be 
equitable now to make the Mexican Government

responsible”.269

Interest

Expenses

264 1864 For. Rel., pt. II, pp. 548, 560, 615, 616, 640, 642, 692, 695; 1865 For.
Rel., pt. II, p. 4; 1873 For. Rel., pt. Ill, p. 196.

266 1864 For. Rel., pt. II, p. 640.
269 Ibid. 641.
267 1 873 For. Rel., pt. Ill, p. 196; Hale’s Report (1874) 196, docket 239.
268 Docket 115; ms. Department of State.
269 Ibid. Opinion.
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Samuel Davies, a citizen of the United States, claimed $820 as the 
value of his interest in cord wood cut by permission in the State of 
Sonora, Mexico, and confiscated by the fiscal agent of that State on 
or about May 1, 1917. The claim was presented to the General 
Claims Commission established under the terms of the convention of 
September 8, 1923, and the amount claimed was allowed, together 
with interest from the date of the seizure of the property.270

James H. McMahan,271 an American citizen, also claimed damages 
before the General Claims Commission, United States and Mexico, 
because of an assault alleged to have been committed upon him by 
Mexican soldiers and because of the confiscation of his personal 
property alleged to have been of the value of $1,000. We are here 
concerned only with the claim for confiscation. The property, it 
appeared, was taken at a Mexican customhouse without an explana
tion as to what happened to it. There were indications that the 
value of the property confiscated was somewhat exaggerated by the 
claimant. McMahan was awarded $500 with interest as the value 
of the property.

Hovhannes G. Nergararian, of Varna, Bulgaria, an American citizen 
and salesman for the Emerson-Brantingham Company of Rockford, 
Illinois, manufacturers of Gandy thresher belts, presented a claim 
for indemnity for losses suffered by reason of the confiscation by the 
Bulgarian authorities at Varna of 16 Gandy belts consigned to him 
by the company.272

It appeared that the local Committee for Economic Care and Public 
Foresight, a war-time organization in Bulgaria, brought an action 
on June 26, 1917 against the secretary to Nergararian, on the com
plaint that the secretary, and the firm itself, had been selling thresher 
belts at exorbitant prices. As a result of the action, 16 belts of the 
total value of $2,600 were confiscated by the committee and delivered 
to the superintendent of the committee’s storehouse, to be held there 
until a judicial decision had been rendered regarding the justification 
for the confiscation. No receipt was given and upon petition by 
Nergararian, on June 29, 1917, describing by dimensions the belts 
taken and stating that no receipt had been given when they were 
taken, the president of the committee certified to the correctness of 
the list in the petition as compared with the committee’s original 
order of confiscation.

On December 14, 1917 the Court of Cassation returned a verdict 
in which the secretary was adjudged innocent of the charges preferred 
before the local committee, and in a decision of January 22, 1918 
the court ordered the belts returned to him. Meanwhile, the com

270 Opinions of the Commissioners (1929) 282, docket 287.
271 Ibid. 235, docket 2683.
272 MS. Department of State, file no. 474.11N35.
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mittee had sold the belts and, not being able to return them, offered, 
on March 22, 1922, to make reimbursement for the belts taken in the 
sum of 12,000 leva, which amounted to about $80 at the then-existing 
rate of exchange. This offer was refused by Nergararian as being in 
no sense a restitution for the cost of the merchandise, which amounted 
to $3,360, including the cost of litigation and other expenses incidental 
to the defense of the charge of profiteering. The price-fist value of 
the belts according to the invoice was $2,600, to which was added 
$500 for the expense of a lawyer and $200 for translation of docu

ments, traveling expenses, etc. While there was a 
by^price Hst^116^ discount on the price fist, the claimant stated that 

the amount of the discount had been paid for duties, 
freight, etc. On September 19, 1924 the Council of Ministers of 
Bulgaria approved the payment of the sum of $3,660 (apparently) 
for the 16 requisitioned belts.273

Under the terms of a protocol of agreement between Nicaragua 
and the United States of March 22, 1900, the claim of the Post-Glover 
Electric Company, an American firm, against Nicaragua was arbi
trated by Gen. E. P. Alexander.274 On June 26, 1896 Frank Field, 
an American citizen, procured a contract, signed by the proper authori
ties, to erect an electric-fight plant in the town of Bluefields, Nicaragua. 
Field agreed to erect the plant within three months, subject to a fine 
and the forfeiture of the property in case of failure to erect the plant 
within the prescribed period. The time was afterward extended to 
November 26, 1896. On August 20, 1896 Field purchased from the 
firm of the Post-Glover Electric Company, in Cincinnati, electrical 
supplies to the amount of $1,419.04, for which he fraudulently induced 
the sellers to accept drafts that were thereafter protested. Field 
then disappeared. The company sent an agent, a Dr. Beck, to Blue
fields. He arrived there on October 24, 1896 and found the property 
in the possession of Field’s agent, who willingly turned it over to him. 
Beck tried to sell the property to the municipality, while the munici
pality unsuccessfully endeavored to persuade Beck to assume Field’s 
contract and refused to grant clearance to the vessel on which Beck 
had arranged to return the property to the United States. Beck 
therefore returned to the United States without the property, but, 
nevertheless, he managed to conceal and carry off in his trunk a few 
of the small and most valuable pieces of the property. Thereafter, 
Field’s contract was declared violated and forfeited by the Nicaraguan 
authorities, who took possession of the remainder of the property.

By article 3 of the protocol under which the claim was submitted 
to arbitration, the Nicaraguan Government admitted liability to

273 Ibid. 474.1 IN 35/6, enclosures.
274 1900 For. Rel. 824, 826, 833.
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the Post-Glover Electric Company, and Mr. Alexander stated that 
the only question before him was “as to the amount.”

The claimant company asked $1,402.94 as the proper indemnity. 
This amount consisted of the original invoice price of the property 
sold to Field, $1,419.04, less $143.64, the invoice price of the articles 
recovered by Beck and returned to the company. The remainder, 
$1,275.40, plus interest for twenty months, $127.54, comprised the 
total claim.

Nicaragua objected to the amount claimed on the ground that the 
basis of value should not be the market price of the goods in Cin
cinnati, as that included a profit to the Post-Glover Company. 
Instead, the Nicaraguan Government urged: (1) that the amount 
properly allowable for the parts was their “useful value, in the condi
tion in which they were found”; (2) that Beck’s carrying off of cer
tain portions of the apparatus willfully destroyed the useful value of 
what remained, “making it absolutely nothing”; and (3) that there 
being no useful value left in the property, Nicaragua owed nothing 
for it but was herself damaged on account of her failure to collect the 
fine of $1,000, liquidated damages from Field, under the terms of 
the contract.

As to these propositions, Mr. Alexander said:
But this argument loses sight entirely of the purpose and the limited scope of 

this arbitration. It had its origin in General Reyes compelling a common carrier 
to refuse to serve an agent of the Post-Glover Company. Its purpose is, not that 
Bluefields may derive some profit from this action, but that the Post-Glover 
Company may suffer no damage. And in its scope it is strictly limited to esti
mating the loss of that company. What Bluefields gets or loses is not in the case 
any more than what Field gets or loses.

Nothing is in order before me but evidence to show that the actual loss suffered 
by the electric company is less than $1,402.94. No such evidence is offered. It is 

. beyond doubt that the company could have sold the goods in 
by iiryoiceprice question in open market in Cincinnati at the prices named in 

the invoice. Those prices, then, must measure the damage.
As no tender of settlement was ever made, interest is a permissible charge unless 

barred by the protocol. The protocol does not bar any amount “claimed in the 
memorials filed in the Department of State” before March 22,1900, and the $127.54 
is therefore allowed.275 t

In the case of Benjamin Weil (United States v. Mexico), decided by 
the Commission established under the convention of July 4, 1868, 
Umpire Thornton allowed 30 cents a pound for cotton unlawfully 
seized for which compensation was claimed, rather than 35 cents a 
pound, the market value, owing to the fact that the cotton when 
seized “was still a long way from Matamoros” and “there is always 
some risk of damage being done to it during the journey”.276 (The

275 Ibid. 835.
276 Opinion, October 1, 1875, docket 447; ms. Department of State.
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amount allowed in this case, $285,000 Mexican gold, with interest, was 
later returned to Mexico by the United States.)277

A claim was presented by the United States on behalf of Louis 
Chazen, an American citizen, against the Government of Mexico, 
before the General Claims Commission, established by the two 
countries under the terms of the convention of September 8, 1923.278 
In that case the sum of $6,500 was claimed as the value of merchan
dise alleged to have been wrongfully seized on December 7, 1921, and 
confiscated by the Mexican customs authorities at Matamoros.

The Commission found that 38 kilos of the merchandise was cov
ered by a proper permit at the time of its seizure at the railway station 
at Matamoros. This merchandise was not returned to the claimant, 
and it was held that this portion of the property had been wrongfully 
A . , i confiscated. The entire merchandise was appraised 

at $2,733 by a customs employee, and on that basis 
Chazen was fined $5,667.67, an amount equal to three times the duty 
on the goods. The whole of the claimant’s property was subsequently 
sold at auction on June 12, 1923, in order to raise the amount of the 
fine, but the sale of the property produced the gross amount of $2,056 
only. The General Claims Commission awarded Chazen $350 with 
interest at 6 percent from December 7, 1921, for the value of 38 kilos 
of merchandise “the disappearance of which is unexplained”. This 
allowance was apparently based upon the appraised value of the 
goods.279

During 1907 and 1908 two concert pianos belonging to Steinway & 
Sons, an American corporation, were consigned by the Hamburg 
branch of that company to the agent of the company at Cairo 
and at Alexandria, Egypt. When the World War broke out the 
Public Custodian of Egypt seized the pianos under the assumption 
that the agent of the company was then a German subject. The 
pianos were sold by the Public Custodian in 1916 for 125 Egyptian 
pounds, 1 Egyptian pound being equivalent to about £1 6d.

The original value of the instruments at the time of shipment was 
$900 each, or $1,800 in all. The company appraised their minimum 
value at the time of the sale at 125 Egyptian pounds each. In Febru
ary 1922 the Eyptian Government offered to reimburse the claimant’s 
agent in the total amount of 125 Egyptian pounds.280 The company 
brought the matter to the attention of the Department of State on 
April 27, 1922, stating that it strongly objected to being put to such a 
loss “due to an error made by the Egyptian Public Custodian which

277 1900 For. Rel. 783. The amount returned (November 10, 1900) was 
$287,833.77.

278 Opinions of the Commissioners (1931) 20, docket 18.
279 Ibid. 31, 33.
280 MS. Department of State, file no. 383.1153 St 3, enclosure.
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Replacement
value

could have been prevented if reasonable diligence bad been used by 
this official to determine the rightful ownership of these two instru
ments before selling them as enemy property”.281 Overtures having 
been made, on June 5, 1922 Steinway & Sons informed the Depart
ment that the Public Custodian of Cairo had changed the offer of 
settlement and had sent the claimant a check for double the amount 
originally offered.282

Section V of the Report of the Committee on Indemnities estab
lished by the powers to consider the Boxer uprising claims, provided 
that “the valuation of articles for which damages are asked shall be 
just and reasonable, and in conformity with the real expenditure 
which would be necessary to replace them” and that “damages shall 

be assessed as far as possible with a view to putting 
Governments, Societies, Companies and Private indi
viduals back in the position in which they would have 

been if the anti-foreign movement of 1900 had not taken place”. 283
The American Boxer Indemnity Claims Commission allowed claims 

for the replacement value of personal property destroyed. In a 
number of cases the claimants testified that their valuations were 
made on the basis of the value of the property in the United States, 
and they claimed an additional sum for freight. The American Com
missioners, W. E. Bainbridge and James W. Ragsdale, stated in their 
report of May 20, 1902 to the American Minister to China that they 
felt constrained, “in view of the rule quoted above”, to allow an 
amount deemed reasonable under all the circumstances for freight 
when claimed as above, but they added that they recognized that 
there was “some doubt as to the validity of such claims”.284

The American Bible Society presented a claim for $10,542.42 Mex
ican ($5,018.19 U. S.) to the American Commissioners referred to 
above for losses suffered during the Boxer uprising. The claim was, 
in the main, for the loss of books which had been located in distribut

ing stations in China. The amount claimed and 
allowed was calculated on the basis of the “cost of 
printing 'plus duty and freight”. The books of the 

society were always sold at cost—never at a profit.285
In the case of Alexandra et Spasenije Pritza c. Dame Kathi Fahry 

(Yugoslavia v. Germany), the Mixed Arbitral Tribunal established by 
Yugoslavia and Germany held that where the furniture of the claim
ants, lessees of lodgings in Germany, had been sold without allowing

Cost plus duty 
plus freight

281 Ibid.
282 Ibid. 383.1153 St 3/2.
283 MS. Department of State, 117 Despatches, China, no. 994, May 21, 1902, 

enclosure.
2M Ibid.
285 Minister Conger to Secretary of State Hay, October 6, 1902, ibid. 119 Des

patches, China, no. 1106, claim no. 110.
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them the opportunity of defense, they were entitled under article 302 
of the Treaty of Versailles to compensation for damages. (Under arti
cle 302 the claim to compensation was dependent on two conditions, 
namely: (1) a decision taken in Germany during the war against an 
allied national in an action where the latter was unable to defend; 
and (2) a damage arising therefrom for the allied national in question.) 
The Tribunal allowed the claimants an amount sufficient to replace 
Replacement the furniture sold at the “present rates”, taking into 
value less depre- account both the depreciation and the increase in 
ciation and costs prjces 0f furniture, and deducting the storage charges,
the costs of custody, and the cartage avoided by the owners.286

The Franco-German Mixed Arbitral Tribunal allowed Gaston 
Levecque, a French citizen, the replacement value of luggage left by 
him in Germany in 1914 and sequestrated and sold by the German 
authorities in that year. This value was “computed equitably” by 
multiplying the value of the luggage as of 1914 by the coefficient 3.287

A claim for $184,334.84 on behalf of H. G. Venable, an American 
citizen, was presented by the United States to the Commission 
established in accordance with the terms of the General Claims 
Convention of September 8, 1923 between the United States and 
Mexico.288 The claim was predicated on the wrongful detention and 
destruction of four locomotives by the employees, agents, representa
tives, and officials of the National Railways of Mexico and Connecting 
Lines, under Government control, in conjunction with the civil court 
of first instance at Monterrey, Nuevo Le6n, Mexico, and the receiver 
and the superintendent in bankruptcy of the Burrowes Rapid Transit 
Company, an American corporation, who were serving under the 
appointment of the court.

On September 3, 1921, a Mexican railway superintendent,
C. C. Rochln, at the request of E. S. Burrowes, president of the 
Burrowes Rapid Transit Company, forbade Venable to remove from 
Mexican territory to the United States four locomotives leased from 
the Illinois Central Railroad Company under the terms of a lease of 
April 18, 1921. The engines had been leased by companies of which 
Venable and Burrowes were the respective presidents. A few days 
prior to the lease, Burrowes had entered into another contract with 
the Mexican National Railways for the use of its tracks. The loco
motives were delivered in May 1921. The National Surety Company, 
at the same time, secured the Illinois Central Railroad Company to 
the extent of $150,000 against the failure of the lessees (the two com
panies) to return the engines in good condition. Under the terms of

286 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 668.
287 Ibid. 27.
As to the use of coefficients in the measurements of damages, see ante, pp. 

902-903.
288 Opinions of the Commissioners (1927) 331, docket 603.



938 CHAPTER V

the lease of the locomotives the lessees were to pay $35 a day while 
the lease was in force, and $37,500 was to be paid for each engine if 
it was not returned in good condition. A period of fifteen days’ notice 
was required to terminate the lease. On July 22, 1921 the Illinois 
Central Railroad Company gave notice of the termination of the 
lease and ordered the return of the four locomotives within fifteen 
days. When the Illinois Central Railroad Company was advised 
that it should apply to the court, it declared that it had no interest 
in doing so. It appeared that the request had been made at the 
instigation of Burrowes.

Serious difficulties arose between Burrowes and Venable in the 
summer of 1921. R. L. Bateman, a creditor of the Burrowes com
pany, attached the engines early in September 1921 for a liquidated 
and unpaid debt of the Burrowes company (apparently about $200,
000 worth of property was attached for the comparatively small 
debt of $900), by order of the court of first instance at Monterrey, 
Nuevo Le6n. The engines were not the property of Burrowes or of 
the company of which he was president.

Repeated demands for the release of the locomotives were denied. 
On August 21, 1921 one of the engines, referred to as the fourth 
engine, was wrecked in a collision for which it was alleged that 
Mexico was responsible. The other three engines were stripped of so 
many parts while in the yards of the Mexican National Railways that 
they were practically useless.

In 1922 a judgment was rendered against the National Surety 
Company in favor of the Illinois Central Railroad Company, for the 
value of the four locomotives—$150,000, which, with interest and 
costs, amounted to $154,340.10. Judgment was rendered against 
Venable in favor of the Surety Company in the full amount, with 
interest. In all the amount paid by him to the Surety Company was 
$162,524.48 (1922-26).289

The amount of this indemnity, plus other expenses incurred by 
Venable, constituted the basis of his claim for $184,334.84.290 The

289 Ibid. 347.
290 The amount claimed in the memorial of the claimant was as follows (ibid.

371):
(1) Amount paid by claimant to the National Surety Company........................ $154,340.00
(2) Personal expenses of self and others.................................................................... 4t 050.00
(3) Amount paid for draft......................................................................................... 1,250.00
(4) Amount paid Botello prior to Jan. 1, ’23............................................................. 750.00
(5) Same (paid to Botello) Jan. 1, ’23-Aug. 1, ’25...................................................... 500.00
(6) Personal expense of Venable, Nov. and Dec. 1922................................................ 2,200.00
(7) Same, Jan., Feb., Mar., 1923 ............................................................................... 2,200.00
(8) Aug. 1, 1925, lawyers............................................................................................ 4? 227.14
(9) Attorneys................................................................................................................. 3,654.63

(10) Expense, prior to Oct. 1, 1922 .............................................................................. 9r igg. 66
(11) to Fitzhugh, Feb., 1923 ......................................................................................... 64g. qo
(12) to Fitzhugh, Mar., Apr., July, Aug. ’24............................................................. 797.79
(13) to Fitzhugh, Jan. 1, 1925, Aug. 1, 1925................................................................. 550.00

Total Amount $184, 334.84



PROPERTY 939

responsibility of Mexico was alleged to exist on account of (1) direct 
responsibility for Rochln’s injustice; (2) direct or indirect responsi
bility for the court’s action; (3) direct responsibility for the destruc
tion of the three engines in the railway yards; and (4) direct respon
sibility for the destruction of the one engine by collision.

The General Claims Commission took the position that it was 
not to consider whether Venable was justified in complaining of 
Burrowes’ attitude but was merely to consider whether Burrowes 
induced Mexican authorities “or others acting for Mexico” to per
form “acts resulting in injustice toward an American citizen, or even 
whether these authorities did so spontaneously”.291 In this connec
tion the Commission said: “Direct responsibility for acts of executive 
officials does not depend upon the existence on their part of aggravat
ing circumstances such as an outrage, wilful neglect of duty, etc.”292 
With reference to the acts of the court at Monterrey, the Commission 
said: “No fault can be imputed to the Court, and certainly not a 
defective administration of justice amounting to an outrage, bad 
faith, wilful neglect of duty, or apparently insufficient governmental 
action”.293 The Commission decided that Mexico was not responsible 
for the acts of Venable’s lawyers or for the fact that the Illinois 
Central Railroad Company, which could have required the release 
of the engines, was unwilling to act.294 The Commission further 
decided that the trustees in bankruptcy represented the creditors 
and not the Mexican Government and that the Mexican Government 
was not directly, but only indirectly, responsible for their acts.295 
The Mexican Government officials, however, knew the engines were 
being dismantled and took no action. The Commission stated that 
“Whether this insufficiency proceeded from the law or from deficient 
execution of the law is immaterial”.296

The original cost of each locomotive was $37,500, according to 
the terms of the contract of Venable and Burrowes with the Illinois 
Central Railroad Company of April 18, 1921. At this evaluation 
the three engines would have been worth $112,500. On October 
21, 1921 an American expert valued them at $40,000 each. However, 
by this time the engines had depreciated in value, the court, according 
to the Commission,297 not having been under the obligation to keep 
them in repair.

The Commission stated that the total cost of the three engines 
would have been the proper indemnification if the Mexican Govem-

291 Opinions of the Commissioners (1927) 334-335.
292 Ibid. 338.
293 Ibid. 340.
294 Ibid.
295 Ibid. 344.
296 Ibid. 345.
297 Ibid.
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ment had been directly responsible for the damages to the engines 
under its “custody”. However, only “indirect respon- 

than^recttIier Ability” was fastened on Mexico by the Commission, 
responsibility since the engines were destroyed “by criminal acts 

of men” whose acts were known to the Government 
officials. The Commission stated that it was not for it to investigate 
who had benefited by the removals.298

The Commission concluded that “Considering all these points, the 
amount due because of this indirect government responsibility may 
be fixed at $100,000.00 without fear of being unjust or unequitable.”299

With reference to the fourth engine the Commission explained that 
its original cost was also $37,500 and that this amount less the cost 
of repair of the engine (21,000 Mexican pesos or $10,500 U. S.) was 
$27,000. This sum was increased by the Commission in its allowance 
of damages by a sum representing interest from the uncertain date 
on which, if the bankruptcy proceedings had terminated in due time, 
the status of the engine would have been decided.300

Claims for expenses incurred on account of the attachments directed 
against the Burrowes company were disallowed. The Commission 
„ allowed attorneys’ fees so far as they related to the

action taken after the deterioration of the three 
engines in the Monterrey railway yard had been discovered. The 
expenses allowed were $3,446.31 for attorneys’ fees plus $4,400 for 
traveling expenses—expenses incurred after the discovery of the 
deterioration had made the trips necessary.301

The total amount allowed was $140,000 without interest, except for 
the amount of interest allowed on the fourth engine, as indicated 
above. This amount was calculated as follows:

$100,000.00 the value of three engines 
27,000.00 the value of the fourth engine 
3,446.31 attorney s’ fees
4,400.00 expenses for trips, and interest on $27,000.

The Commission stated that:

Interest
The amount of $100,000.00 for which Mexico is responsible on account 

of the destruction of the three engines ... is a lump sum 
for injustice inflicted and should bear no interest.302

298 Ibid. 345, 346.
299 Ibid. 346.
300 Ibid. 347.
301 Ibid. 348.
302 Ibid.
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Use

Where the property wrongfully detained has been used, the re
spondent state is generally liable either for the return of the property 
plus the value of its use, or for the value of the property at the time 
of its detention, plus interest. Where the property is returned and 
the value of the use of the property is compensated, interest (repre
senting the value of the use) will not be allowed as a part of the award, 
although it may be allowed on the principal amount from the time it 
became due.

In the celebrated Montijo case (United States v. Colombia), it 
appeared that on December 15, 1869 the American owners of the 
steamer Montijo made a contract with the government of the State of 
Panama to use her ports and to carry her mail. On April 6, 1871 the 
vessel, while lying in the port of David, was seized by insurrectionists 
against the State of Panama. The steamer was first in the possession 
of the insurrectionists and then in the possession of the State govern
ment of Panama. She was later restored to her owners. By the 
terms of the peace made between the State authorities and the insur
rectionists, complete amnesty was granted the insurrectionists and 
the State government assumed the expense of the steamers. A claim 
for $94,465 was presented by the United States to the Government of 
Colombia on December 1, 1871 for the losses sustained by the owners, 
H. and J. Schuber, citizens of the United States.303

The claim not having been settled, an agreement for arbitration was 
entered into on August 17, 1874 by the United States and Colombia. 
As Arbitrators, Colombia selected Senor Mariano Tanco and the 
United States selected Mr. Bendix Koppel, of Denmark. The Arbi
trators chose Mr. Robert Bunch, British Minister Resident at Bogota, 
as Umpire. The Colombian Arbitrator would not have allowed any
thing, while the Arbitrator appointed by the United States would have 
allowed $33,401 with interest. On July 26, 1875 the Umpire rendered 
an award in favor of the United States in the amount of $33,401 without 
interest.

It appeared that the contract of December 15, 1869 contained the 
provision that, in consideration of permission to enter certain ports 
as a coast vessel, free of all duties, the vessel should carry the mail of 
the State of Panama free of charge and should carry officials and troops 
of the Government at reduced prices. It also provided that in cases 
of “disturbance of the public order special contracts shall be made for 
the conveyance of troops and that a sum not exceeding five hundred 
dollars a day shall be paid to the owners of the Montijo”. * 209

303 2 Moore’s Arb. 1421; La Fontaine, Pasicrisie internationale (Bern, 1902)
209, 210.
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The amount of $33,401 awarded by the Umpire consisted of the 
following items:
For the use of the steamer by Messrs. Herrera, Diaz, and their followers

for 43 days, at $500 a day....................................................................$21, 500
For the use of the steamer by the government of Panama for 20 days

before she was restored to her owners, at $500 a day.................... 10, 000
For certain necessary repairs........................................................................ 1, 901

33, 401

In explanation of the allowance of this amount, Umpire Bunch 
said: “The sum of $500 a day has been fixed because that amount 
seems to have been constantly agreed upon by the governments of 
Panama and the Messrs. Schuber as a fair price.” 304 In concluding 
his opinion, the Umpire stated that he wished to “point out that the 
sum now awarded is simply that which the government of Panama 
ought to have paid immediately that the vessel was returned to her 
owners, and for which it and the revolutionists against its authority 
received full value. If anything is to be paid at all, it can scarcely 
be less than the amount now awarded.” 305

The United States presented a claim against Honduras for 8,000 
pesos on behalf of R. N. Neal, an American citizen, for the seizure of 
his trucks and equipment in April 1931 by the military authorities 
at San Pedro Sula, Honduras, for use in suppressing the revolution. 
The trucks were returned at the end of three months, but as a result 
of hard military use they were ruined. The military governor had 
an appraisal made, as a result of which the claimant was to be paid 
$6,747.25. The claimant agreed to accept this amount but had con
siderable difficulty in obtaining it.306

Where property is actually damaged by its wrongful detention or 
use, the state is liable for the return of the article plus indemnity for 
the damage or use, or, if it is not returned, for the value of the 
article in its condition when seized, plus interest or the value of the use. 
Unless the use by the respondent government has caused more than 
normal wear and tear on the property of the claimant, the respondent 
government will not be liable for both the value of the use and the 
cost of repair. Where, however, the respondent state fails to keep 
the property in a proper state of repair, as, for example, where it 
fails to oil machinery sufficiently while using it, it is liable for both 
the value of the use and the reasonable cost of repair.

304 2 Moore’s Arb. 1444.
305 Ibid. 1445.
306 MS. Department of State, file no. 415.11 Neal, R. N.
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Detention and 
use

Where property detained would have been used by the claimant 
in the interim of its wrongful detention, the claimant 
is particularly entitled to the value of its use during 
the period of its detention and (as in other cases) to 

reasonable expenses incurred in recovering it. Where the value 
of the use is allowed in terms of interest, profits lost during the period 
of wrongful detention and use will not ordinarily be allowed. If, for 
example, the property detained was money, interest for the period of 
detention rather than the amount that might have been made in 
speculation with the money is properly allowable.

In the case of Mercy Mitchell, Administratrix of the Estate of Jethro 
Mitchell (United States v. Mexico),30* it appeared that Mitchell's 
specie in the amount of $4,887 had been seized in 1822 by Mexican 
authorities as it was about to be transported out of Mexico. It 
was thereafter converted to the use of the Mexican Government. 
A claim for the loss of the specie was presented to the Commission 
organized under the terms of the treaty of April 11, 1839. The 
American Commissioners urged that, in view of the tortious character 
of the seizure, damages should be allowed for the probable profits 
accruing from the use of the money, instead of interest at the ordinary 
rate ex contractu. The Umpire, Baron Roenne, refused to follow this 
view; instead, he made an award of $4,887 with interest at 5 percent 
from the probable date of the seizure of the specie to the date of the 
award, plus $50 for the cost of translations.

In March 1922 Henry Peabody and Company, an American corpora
tion, in order to export henequen from Mexico, paid certain taxes to 
the Mexican authorities under a decree which was later declared 
illegal by the Supreme Court of Mexico. The amount paid, under 
protest ($84,625 Mexican), was not returned. This amount, plus 
interest from the date on which the taxes were paid, was awarded 
to the claimant company 307 308 when a claim therefor was presented to 
the General Claims Commission organized by the United States and 
Mexico under the terms of the 1923 convention.

A claim against Venezuela was presented by the Government of 
the Netherlands to the Tribunal established under the terms of the 
protocol of February 28, 1903, on behalf of Karel de Haseth Evertsz) 
a Netherland national, for indemnity for losses sustained by him when, 
in 1902, without the claimant's permission, the Venezuelan Govern
ment sent prisoners to the Venezuelan island of Orchila, on which the 
claimant had the usufructuary interest. Evertsz was in actual and

307 Memorial and Opinions, ms. Department of State.
308 Opinions of the Commissioners (1929) 222, docket 336.
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rightful possession of the island at the time. Umpire Plumley 
awarded the claimant $1,200. In so doing, he stated that—
since the claimant had no voice concerning the coming of these persons on to his 
estate and had no alternative in permitting his property to be taken for their 
maintenance, and since he was given no chance to decide concerning the taking 
and the selling of his boat [which was seized and confiscated], it is eminently just 
that he should name any price not extortionate for the losses incurred by him 
through the acts of the authorities of the respondent Government.309

The decision should, of course, be followed only with great caution.

Destruction

Not in every case will an indemnity be allowed for the destruction 
of property. In the case of the West India Oil Company*10 originally 
a claim of the United States against Spain, decided by the Spanish 
Treaty Claims Commission established in accordance with the treaty 
of December 10, 1898, a claim for $10,044.75 was presented for the 
value of oil which was stored on the wharf in Manzanillo and which 
was thrown into the sea during the bombardment of that city by the 
American fleet, it being the judgment of officers of the municipality, 
merchants, and military officers of Spain, that this was necessary in 
order to save the city from a great conflagration. The claim also 
included a small amount for the value of certain oil seized by the 
public authorities of Santiago for the purpose of lighting the public 
streets when the bombardment of that city was imminent, the city 
being in need of lighting fuel. The Commission disallowed the claim 
for the oil thrown into the sea. It may have been, as was argued, 
that the loss of the oil in this manner was similar to the destruction of 
a building to stop a conflagration, for which, under Cuban law, there 
was no liability. The sum of $532 was allowed for the oil taken for 
street-lighting purposes.

But where personal property has been purposely and needlessly 
destroyed during a war or revolution, compensation has been made. 
In the case of the China & Java Export Company (United States v. 
China),311 a New Jersey corporation claimed an indemnity for the 
destruction of 270 packages of China grass, also called ramie, in a 
warehouse in Hankow on November 2, 1911, when the warehouse was 
fired by Chinese Imperial troops during an attack on that city in 
the 1911-12 revolution. As a result of confusion and scarcity of 
labor it was impossible for the goods to be removed. It seemed that 
the Imperial troops had driven the revolutionists into the native 
city of Hankow and that, in an effort to dislodge the revolutionary

309 Ralston’s Report (1904) 904, 906.
310 Fuller’s Report (1907) 65, docket 110.
311 MS. Department of State, file no. 493.11C44.
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troops, the Imperial troops systematically set fire to the city which 
burned for several days.

On January 8, 1914 a claim for the loss of the property, which was 
uninsured, was presented by Mr. C. L. L. Williams, the American 
delegate to the Chinese Claims Commission established to pass 
upon the revolutionary claims.312 The claim was composed of five 
items, namely: (1) the original cost of the ramie destroyed, as shown 
by the purchase-contract note, amounting to 2,788 Hankow taels;
(2) the commission paid to the buying broker, amounting to 176.85 
taels; (3) a forfeit paid or to be paid to the purchaser in Hamburg for 
the nondelivery of this shipment, amounting to 449.09 taels; (4) a 
charge against the shipment to cover current office expenses in con
nection therewith, amounting to 70.74 taels; and (5) a charge to 
cover postage, telegrams, etc., occasioned by this shipment, amount
ing to 52.41 taels. The total amount of this claim for property de
stroyed in the warehouse was thus ascertained to be 3,537.09 Hankow 
taels.

The Chinese Commissioners, Messrs. Koo and Wu (later joined by 
Mr. Huang), took exception to all of these items except 1, the original 
cost of the merchandise destroyed. The American Commissioner 
waived the claim for items 4 and 5, the former as unsound in principle 
and the latter as unsupported by proof of payment or by any evidence 
to show a connection between the charge and the shipment for the 
destruction of which claim was made. The American Commissioner 
pointed out that item 2 did not represent a profit to the claimant 
but was the brokerage paid by it to the middleman who effected 
the purchase of the merchandise and was, therefore, an integral part 
of the cost of the merchandise to the company.

After some discussion, the Chinese Commissioners intimated that 
they would be inclined to allow item 2 if item 3 were dropped, stating 
that they objected on principle to making indemnity for losses occa
sioned by forfeits paid for nonfulfillment of contract. Since the 
memorial of the claimant company did not allege actual payment of 
the forfeit which constituted item 3, but showed only that a demand 
for the payment had been made, the American Commissioner insti
tuted inquiries to discover whether or not payment had actually been 
made and was informed that no payment had been made and that 
the claimant was willing to waive item 3. The claim was accord
ingly liquidated in the sum of 2,964.85 Hankow taels, the total of 
items 1 and 2—2,788 taels plus 176.85 taels.

On January 4, 1916 Juan Andresen, a German citizen, shipped a 
car containing 240 bales of ltraiz de zacatdn” from the Estacidn de 
P&tzcuaro, Michoac&n, Mexico, consigned to a purchaser in Mexico

312 Ibid. 493.11C44/2, enclosure.
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City. On February 10, 1916, at the Estacidn de Empalme Gonz&lez, 
Guanajuato, the car was destroyed by fire, caused, it was alleged, by 
the carelessness of the constitutionalists troops under the command 
of Gen. Miguel Zapata, chief of the garrison of Empalme Gonz&lez, 
in building bonfires near the cars of the railroad, and also by the 
unwillingness of the same troops to extinguish the fire.

The Claims Commission, established in accordance with the terms 
of the convention of March 16, 1925 between Germany and Mexico, 
M. Cruchaga, President, disallowed a claim for the loss thus sus
tained, stating that:313

Respecting the first point of the claim, that is the burning of a car containing 
merchandise which occurred at Estaci6n de Empalme Gonz&lez, February 10, 
1916, it does not appear from the proceedings that the damage was due to an 
act of revolutionary forces which would entail liability on the part of the Govern
ment of Mexico; and from the facts furnished it may be inferred that this is a 
fortuitous case in which there existed, on the one hand the carelessness of the 
soldiers camped at that place and, on the other hand, the lack of care of the 
claimant in accepting the shipment of the merchandise on a car which was 
inadequate for such purpose.

In the latter part of 1869 William Quirk, a citizen of the United 
States, made a contract with H. L. Boulton & Co., whereby the 
company was to supply Quirk with capital to raise and export sea- 
island cotton on a plantation Quirk had leased in Venezuela, for a 
period of three years. The necessary implements and machinery 
were imported into Venezuela from the United States, together 
with 34 laborers familiar with methods of cotton raising, and the 
first crop was harvested when, on April 19, 1871, about 300 regular 
soldiers under the command of General Rodriguez appeared at the 
plantation, threatened Quirk with death, and destroyed property
Willful wtod va^ue 1*725 pesos. Quirk, in danger of

life, disposed of his household furniture at a sacrifice 
and left Venezuela for the United States in June 1871. He apparently 
took with him a considerable part of his machinery and farming 
utensils. The immovable property left on the plantation, as evalu
ated by a local court on May 1, 1871, was worth 21,255 pesos. Quirk 
died in the United States in 1895. It was uncontroverted that the 
attack upon Quirk and his family was wholly without justification 
and that the guilty persons were never punished.

The United States-Venezuelan Claims Commission established 
under the protocol of February 17, 1903, awarded Frances Irene 
Roberts, Administratrix and Sole Heir at Law of William Quirk, 
deceased, 1,725 pesos for the value of the property destroyed by the 
troops on April 19, 1871, 5,000 pesos for the loss suffered on account 
of the forced sale of the property and for personal expenses, and

313 Opinions, docket 44, unprinted, translation.
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2,000 pesos for the value of Quirk's share in a second crop of cotton 
for which preparations to harvest had been made, with interest at 3 
percent from January 1, 1872, or a total amount of 17,100 pesos, 
equivalent to $13,154.61.314 In addition to this sum, the Commission 
awarded the claimant $5,000 apparently for the “derangement of 
Mr. Quirk's plans, the interference with his favorable prospects, his 
loss of credit and business", “consequences . . . presumed to have 
been in the contemplation of the parties committing the wrongful 
acts, and in that of the Government whose agents they were". The 
total amount allowed was $18,154.61 U. S.315

On November 8, 1911 Harry W. Lyndall, an American citizen, 
submitted a claim against Haiti for $470 arising from the theft or 
destruction of his clothing, engineering instruments, books, etc., on 
July 20, 1911 by Haitian revolutionists, while he was employed as 
an engineer by a corporation in Haiti.316 The revolutionists afterward 
became the de jure government of Haiti. On May 21, 1912 the 
American Minister to Haiti reported that the Haitian Government 
was advising the claimant's attorneys that it was willing to settle the 
claim for $300 American gold. The offer was accepted on June 14, 
1912, and the amount was promptly paid, without interest.317

On March 18, 1920 an automobile belonging to the American 
Expeditionary Forces in Siberia ran into the carriage of Witold Gay, 
a Belgian subject residing in Vladivostok, killing the coachman, 
completely destroying the carriage, and killing the horse. Gay 
preferred a claim for $800 against the United States for the loss of 
his horse and carriage and the funeral expense of his coachman.318 In 
1920, after an investigation by a board of Army officers, Gay was 
offered $250 in full settlement of the claim. He declined to accept 
this amount, claiming that he could not replace his horse for less than 
$300; that the carriage was worth $500; and that the funeral of the 
coachman cost him $80; a total amount of $880. Subsequently, 
however, Gay indicated that he would accept the amount originally 
tendered, and he was paid $250 in full settlement by the War Depart
ment of the United States in July 1922.319

The claims of American citizens that arose during the Nanking 
incident of March 24, 1927 were passed upon by the Sino-American 
Joint Commission at Shanghai, China, in 1928. Certain claims were 
based on the “sale value" of the property destroyed “at the time of

314 Morris’ Report (1904) 281, 289, docket 20.
315 Ibid. 290.
318 MS. Department of State, file no. 438.11L99.
317 Ibid. 438.11L99/4 and 6.
318 Ibid. 411.55G25.
319 Ibid. 411.55G25/3.
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loss”.320 The Commissioners agreed that they should consider the 
Original cost less “original cost” of the property for which damages 
depreciation were claimed, “with a deduction for depreciation”.321

Where luggage intended for shipment from Germany to France 
was detained and sold in Germany by order of a German Kailway 
Value at point Company, the Franco-German Mixed Arbitral Tri- 
of delivery bunal held that the claimant was entitled to reim
bursement for the value of the luggage based on its value at point of 
delivery. Indemnity was not allowed for the amount paid for trans
portation.322

In the year 1911 Thomas Paul Maslin, an American citizen, 
shipped household goods from the United States to Hankow, where 
they arrived on October 8 and where they were destroyed by fire on 
November 2, 1911, during the Chinese revolution. At the time of 
the fire the goods were still in a customs warehouse at Hankow.323 
The claim against China for the loss of the property, as submitted 
on May 9, 1913, amounted to $173.54 gold, including $146.64, the 
value of six boxes of household goods according to the bill of sale, 
$9.40, the equivalent of customs duty paid in the amount of $18.80 
Mexican, and $17.50, the amount of consular fees paid for authen
ticating the claims.

The claim was passed upon on December 18, 1913 by the Chinese 
Claims Commission. It was considered well supported by the evi
dence submitted, by Mr. C. L. L. Williams, the American delegate 
to the Commission, and by the Chinese Commissioners, Messrs. Koo 
and Wu, who agreed to its payment in full, with the exception of 
the $17.50 for consular fees, which they urged should be borne by 
the claimant. Accordingly, the allowance made on this claim was 
for $156.04—the original value of the goods, plus the customs duty.324

The Irish Free State presented a claim for settlement by the United 
States in the amount of $140 (£26 8s. 4d.), for lace owned by Mary 
Clerkirij which had been destroyed by fire in an appraiser’s warehouse

320 Ibid. 493.11N15/272, enclosure, Minutes of the Twelfth Meeting of the 
Commission, October 25, 1928.

321 Ibid.
In the case of Dr. Harry F. Rowe (United States v. China), Rowe, an American 

citizen, asked damages for the loss of his sermons. After a lengthy discussion 
between Dr. C. Kuangson Young, a Chinese Commissioner, and Mr. C. J. Spiker, 
an American Commissioner, it was agreed that “the cost price” should be used as 
a basis for assessing the damages, rather than the “sale value at time of loss”, and 
an allowance of $7,700 Chinese currency was finally agreed upon. (Ibid.)

322 Case of Jean-Louis Hourcade (France v. Germany), I Recueil des decisions des 
tribunaux arbitraux mixtes (1922) 781.

323 MS. Department of State, file no. 493.11M37.
324 Ibid. 493.11M37/2, enclosure.
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in New .York on May 15, 1909.325 The total amount claimed was 
Actual declared paid to the claimant on June 14, 1928. This amount 
value allowed represented the actual declared value of the lace and 
did not include a sum for prospective profits or for the value of the 
property at the place of destination. It appeared that the lace had 
been sent to a firm in the United States which was in the custom of 
buying the claimant’s goods, but that in this particular instance the 
firm did not desire the lace and it was left, instead, in the warehouse 
pending return shipment.

In the case of William E. Bowerman and Messrs. Burberry1 s 
{Limited) (Great Britain v. Mexico),326 the Commission established 
in accordance with the convention of November 19, 1926, awarded 
£180 on the claim for £233 9s. for the loss of a quantity of sample 
garments. The garments were contained in a trunk which was 
dispatched on December 6, 1919 by Bowerman from Tampico Sta
tion to Veracruz and which was destroyed en route by rebels who 
attacked and burned the train on December 10, 1919. Bowerman’s 
own claim for £16 11s. for loss of personal property contained in the 
same trunk was allowed in full.

The claim of the firm was allowed in the amount indicated, subject 
to proof that the firm was a British firm, due regard having been 
Sample garments given to the circumstance that the articles lost were 
destroyed sample garments and not intended for sale, that there
was an item of £64 8s. for duty and agency fees of which no proof 
had been given, and that the trunk had been insured for $2,000.327

At times damages for the destruction of personal property are 
measured in “equity” without further explanation. While this is 

justifiable in some cases, in certain other cases it 
appears that the arbitrator has been unable to give 

an acceptable explanation of the amount allowed or of how the cal
culation was made. In many instances it is desirable for the arbi
trator to call for more evidence and, perhaps, argument on the sub
ject of damages. If all decisions on damages were explained by the 
mere statement that they were allowed “in equity” the institution of 
international arbitration, an expensive procedure, would probably 
not long survive. Futile as it may often be, parties to an interna
tional arbitration demand reasons and explanations.

In 1913 the Chinese Government made formal announcement of 
its acceptance of liability for the losses and damages sustained by 
foreigners in consequence of the Revolution of 1911-12 and under
took to pay a just and equitable indemnity therefor. At the same

325 Ibid. 411.41dC59; S. Rept. 255, 70th Cong., 1st sess.
326 Decisions and Opinions of the Commissioners (London, 1931) 141, docket 4.
327 Ibid. 144.

Equity
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time it set aside the sum of £2,000,000 sterling to meet the liabilities 
so assumed. This action caused the appointment by the Diplo
matic Body of a committee to examine and classify the claims and to 
adopt a formulation of “principles” to insure uniform action by the 
several foreign governments concerned.328 This report (referred to 
as the “Report of the Diplomatic Claims Commission” or the 
“Report of the Claims Committee of the Diplomatic Body”) was 
adopted and considered binding as between the governments con
cerned in all matters pertaining to the presentation of claims to the 
Chinese Commission329 appointed to examine them.

The report was as follows: 330

DIPLOMATIC CIRCULAR No. 58

Peking, March 14, 1913.
SUBJECT: Report of the Claims Commission.

The Dean has the honour to circulate a report which he has received from the 
Commission appointed by the Diplomatic Body to investigate the question of 
foreign claims arising out of the Revolution and would suggest that it should 
form the subject of examination at a meeting of the Heads of Missions.

388 Minister Reinsch to the Secretary of State, January 15, 1914, no. 73, ms. 
Department of State, file no. 493.00/2.

329 Shortly after its assumption of liability the Chinese Government announced 
its intention of appointing a commission to examine and liquidate claims. This 
proposal met with a ready acceptance by the governments concerned, and the 
body known as the Chinese Claims Commission was accordingly instituted. It 
consisted of a number of representatives of the Boards of Foreign Affairs and 
Finance. For convenience in negotiation the Commission divided itself into 
committees, which met the delegates of the several legations individually. These 
committees had plenary powers; they met from time to time as the full Commis
sion to report action taken and to decide on leading cases in order to insure uni
formity of treatment of all claims presented. It should be noted that this Com
mission was not an international arbitral commission but was, instead, Chinese, 
and in certain of its decisions on claims submitted adhered to positions diamet
rically opposed to those embodied in the Report of the Claims Committee of the 
Diplomatic Body.

Following the appointment of the Chinese Claims Commission, the several 
foreign governments having claims for presentation designated one or more dip
lomatic or consular officials to negotiate with that Commission. These officials 
were generally termed the Foreign Claims Delegates. They met from time to 
time to report action taken, to consult on procedure, and to recommend to the 
Diplomatic Body action which seemed necessary in the joint interest of foreign 
claimants. These delegates had no powers whatever as a body, partaking rather 
of the nature of a committee of the Diplomatic Body which could make recom
mendations but which depended on that body for affirmative action. (Ibid.)

330 Ibid. 493.11/379, enclosure 1.
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REPORT OF THE CLAIMS COMMISSION.

It will be seen then that the Commission have divided the claims into four 
general classes: Class A covers those which, in their opinion, must be regarded 
as arising directly and immediately out of the Revolution, and the responsibility 
for which the Chinese Government cannot disclaim. Class B embraces claims 
which, legitimate in principle, are probably not in every case attributable to the 
Revolution and are therefore open to discussion. Class C covers claims for 
losses in respect of which the Commission do not consider that an indemnity can 
fairly be demanded from the Chinese Government. Class D includes claims 
which the Commission do not consider can properly be classed among the Revo
lutionary claims.

In the case of merchandise destroyed or looted it is understood that the owner 
ought to be entitled to compensation equal to the market value of the goods 
prevailing at the time of loss, or in the case of export goods, to the contract price.

In determining the rates at which compensation should be paid for the [szc] 
death or injury the Commission have the honour to suggest that the principles 
adopted by the Crown advocate of His Britannic Majesty’s Government in 
adjudicating the Boxer claims might be followed. An extract from Mr. Wilkin
son’s report is enclosed for the convenience of the Diplomatic Body.

In the case of damages caused to foreigners by the destruction, deteriora
tion or loss of property, held by them as security, it should be understood that 
the indemnity payable on that account cannot exceed the amount of the debt 
for which such security was given.

It should be explained that in the use of the words “Chinese Government” or 
“Chinese authorities”, the Commission have drawn no distinction between the 
Imperial and the Revolutionary or Republic authorities.

The Commission recommend that interest payable on claims admitted should 
not exceed five per cent, on personal claims or seven per cent, on commercial 
claims from the date of loss to the date of payment.

CLASS A.
Indemnities to Municipalities:

1. —Destruction and loss, as the direct result of the Revolution, of movable 
and immovable property belonging to foreign municipalities.

2. —Expenses for protection and self-defense, including loss caused by the 
deterioration and unused provisions recognized as of a municipal character. 
Indemnities to Societies, Firms, and Individuals:

3. —Destruction and loss of movable and immovable property, including goods, 
personal effects, money and documents of commercial value belonging to foreign 
societies, firms, and individuals, whether in the Capital, a Treaty Port, or in the 
interior—(a) in the course of or as a direct result of warlike operations, or by the 
act of looting soldiers or other undisciplined troops; or (b) by the act of robbers 
or pirates or as a result of acts of an anarchical character.

4. —Goods under transit pass imported or destined for export, the property of 
foreign merchants, looted or destroyed by Chinese soldiers and robbers in the 
interior.

5. —Loss sustained owing to appropriation by Chinese authorities of sampans, 
wharfs, pontoons, hulks, launches, pontoon bridges, railway material, ammuni
tion and other explosives and any other kind of goods belonging to foreigners.

114297—36------61
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6. —Compensation for: (a) foreigners who lost their lives or were injured physi
cally and incapacitated as a result of the Revolution; and (b) Chinese in foreign 
employment similarly affected in the performance of their duty to their foreign 
employers.

7. —Salaries and other payments due under contract to foreigners in Chinese 
Government service or institutions unpaid owing to the Revolution.

8. —Actual loss for non-fulfillment or delay in execution owing to the Revolu
tion and through no fault of the foreign claimants, of contracts and other engage
ments entered into by foreign firms and individuals with the Chinese authorities; 
such loss includes freight, reshipment, storage, insurance, and loss or deteriora
tion of goods.

9. —Traveling expenses of foreigners in Chinese official or semi-official service 
to an adjacent place of safety and return journey. Extra living expenses during 
absence, and rent of houses.

10. —Deposits of money or investments in Chinese Government Banks or 
other Government Departments, not recovered.

11. —Actual loss in industrial enterprises such as damage to and deterioration 
of machinery and materials, resulting from unavoidable suspension or delay in 
working owing to local Revolutionary disturbances.

12. —Rents not recoverable and rents paid in advance where occupation and 
use were actually prevented by military operations or the acts of Chinese soldiers.

13. —Damages caused to foreigners by the destruction, deterioration or loss of 
property held by them as security.

CLASS B.

Indemnities to Societies, Firms, and Individuals:
1. —Expenses incurred in protecting movable and immovable property belong

ing to foreign societies, firms, and individuals in the Capital, in a Treaty Port, or 
in the interior.

2. —Fees and expenses incurred in determining the amount of damage sustained, 
of whatever nature.

3. —Loss of personal effects, including money, of Chinese employees of foreign 
firms and individuals.

4. —Demurrage caused by the detention of ships or prohibition of voyage; 
(a) under orders of the Chinese authorities; (b) as a measure of precaution or 
necessity taken by the foreign consuls or others in authority.

5. —Actual loss for non-fulfillment or delay in execution, owing to the Revolu
tion and through no fault of the foreign claimants, of contracts and other engage
ments entered into by foreign firms and individuals with: (a) other foreign firms 
and individuals; (b) Chinese firms and individuals. Such loss includes freight, 
reshipment, storage, insurance and loss or deterioration of goods. Also forfeits 
actually paid.

6. —Traveling expenses of foreigners (not in Chinese official or semi-official 
service) to adjacent places of safety, but not the expense of the return journey.

7. —Debts and professional fees recognized as valid, which can no longer be 
recovered, owing to the death, flight or insolvency of Chinese debtors or clients 
traceable to the Revolution.

8. —Usual salaries of foreign employees of foreign firms whose services could 
not be turned to account.

9. —Diminution as the result of pillage in the value of guarantees given by 
compradores to foreign firms.
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CLASS C.

Indemnities to Municipalities:
1. —Diminution of municipal income caused by the Revolution.
2. —Rents of houses paid in advance where occupation was prevented.
3. —Salaries and wages of employees whose services could not be turned to 

account owing to the Revolution.
Indemnities to Societies, Firms, and Individuals:

4. —Telegrams and such like charges necessitated by the abnormal state of 
affairs.

5. —Prospective profits not realized owing to the nonfulfillment or delay in the 
execution of contracts and other engagements entered into by foreign firms and 
individuals with: (a) the Chinese authorities; (b) other foreign firms and individ
uals; (c) Chinese firms and individuals.

6. —Extra living expenses incurred by foreigners owing to enforced absence 
from the usual place of residence, e. g. rent of houses and temporary accommoda
tion of business. All similar expenses, incurred in respect of Chinese servants 
and employees.

7. —Expenses of removing property of whatever kind to a place of safety and 
replacing it.

8. —Expenses incurred for reduction of staff. Extra wages for foreign and 
Chinese employees.

9. —Freight, insurance and storage of stock-in-trade which could not be realized 
or suffered depreciation and expenses through congestion of stock.

10. —Interest on capital which could not be utilized owing to the troubles.
11. —Loss of prospective profit owing to partial or wholesale deterioration of 

stock-in-trade.
12. —Loss owing to fluctuation of exchange, appreciation or depreciation of 

market prices and appreciation of freight and transport.
13. —Additional wages necessitated by the rise in the price of labor.

CLASS D.

1. —Claims for principal and interest on provincial loans unpaid.
2. —Loss owing to inconvertibility or depreciation of Chinese Government and 

provincial bills and paper money attributed to the Revolution.
3. —Claims in respect to alleged illegal and unwarranted imposition of taxes 

during the disturbances.
(Signed) C. Sforza

E. T. Williams 
Robert Everts 
K. Midzuno 
E. S. Scott

................................... ....................................Boris Pelekhine
G. Riedesel 
J. Borel

Peking,
March IS, 1913.

Generally speaking, the Chinese Commission denied liability for 
losses on account of looting when the looting was occasioned solely 
by the generally disturbed state of the country and when it could not 
be shown that the Chinese troops participated therein. It also denied 
that liability was incurred by the Chinese Government for all losses
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suffered by foreign trading interests through the default of Chinese 
debtors, even when the default was the “direct result” of bankruptcy 
brought about by the revolution.331

In the Melczer Mining Company case (United States v. Mexico),332 
the claimant, an American corporation, asked an indemnity of 
$395,883, the alleged value of property stolen from it by Mexican 
private citizens and seized by Mexican authorities. The claim was 
for (a) alleged loss of property owing to lootings and the unlawful 
seizure of property and (6) the destruction of a pipe line. The General 
Claims Commission, established under the terms of the 1923 con
vention between the United States and Mexico, in disallowing the 
claims arising out of the lootings and seizure, said:

Account books

Even though justification for these several complaints of depredations and 
lack of protection had been conclusively established, the Commission would still 
be confronted by a lack of proper evidence to substantiate allegations with 
respect to the value of property said to have been stolen or otherwise unlawfully 
seized. Numerous affidavits accompany the Memorial. Some of them contain 

conflicting as well as unexplained figures. In some of them 
there are general references to books, but there is no production 

of books or specific references to books. There is no specific reference to ledgers 
or to accounts. There are no certified statements from any books. There are 
assertions that some books could not be removed from Mexico because of pro
hibitions of Mexican law, and that books were destroyed during the progress of 
the looting. But there is no specific information as to what books were destroyed 
or which books are unavailable or what particular books were relied upon in 
formulating the statements purported to be based upon things revealed by books 
which are available. Some photographs are filed with the Memorial for the 
purpose of showing improvements erected on the premises of the company. 
These photographs would have been more useful had they been accompanied by 
authentications showing when and by whom they were taken. Doubtless very 
considerable sums of money were spent with a view to conducting extensive 
operations. The photographs contribute a little something towards showing that 
fact. But they are of slight value in forming a concise estimate of the amount of 
money put into the improvements.333

The claimants operated a mine, and, in order to operate the plant, 
it was necessary for them to construct a pipe line to bring water from 
the San Miquel River over a mountainous stretch of territory four 
and a half miles in length. High-pressure pumping machinery was 
installed to force the water through three- or four-inch pipes. The 

installation of this expensive system cost $176,283.25. 
WiUful destruc- pjpe wag apparen{,ly commandeered by

the State of Sonora and was completely dismantled 
and removed. Despite protests, the work of tearing up the pipe

331 C. L. L. Williams, American representative, to Minister Reinsch, June 25, 
1914, ms. Department of State, file no. 493.11/512, despatch no. 299, July 8, 1914, 
enclosure.

332 Opinions of the Commissioners (1929) 228. docket 571.
333 Ibid. 232-233.
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line and dismantling the heavy pumping machinery apparently 
began about February 18, 1917, under the protection of a group of 
fifty soldiers acting under orders from the Government. The 
General Claims Commission in allowing $15,000, with interest from 
February 18, 1917, said:

. . . It is unnecessary to cite legal authority in support of the statement 
that an alien is entitled to compensation for confiscated property. As was 
stated in the opinion in the Costello case, Docket No. 3182, the mere fact that 
evidence produced by the respondent Government is meagre, can not in itself 
justify an award in the absence of concrete and convincing evidence produced 
by the claimant Government. But it is not denied that this property was taken, 
and indeed it may be considered that the seizure is admitted. In these cir
cumstances it may be taken for granted that Mexico could have furnished evi
dence with respect to the amount and value of the property taken. And it may 
therefore be assumed that such evidence as could have been produced on this 
point would not have refuted the charge in relation thereto which is made in the 
Memorial. However, even though this assumption be justified, the Commission 
would not be warranted in awarding the amount claimed for the pipe line. The 
evidence produced by the United States is altogether too uncertain. Varying 
estimates such as $146,200.79, $176,000.00, and $200,000.00 are given with
Evidence of value respec^ va^ue °f this property. There is considerable
unrefuted force in the argument advanced by counsel for Mexico in

refuting the estimate submitted by the United States, but 
unquestionably he carried his argument too far when he asserts that the value 
of the property of the company is that of a scrap of old iron in Sonora. The 
claimant is entitled to indemnity for the injury which it has sustained. The 
measure of damages is the value of the property seized. The difficulties con
fronting the Commission in estimating that value have already been pointed 
out. The claimant Government has produced extremely unsatisfactory evi
dence, and the respondent Government, whose authorities are in possession of 
the property, have submitted no evidence. Counsel for the United States 
admitted in oral argument that account should be taken of depreciation. Such 
depreciation during a period of about eighteen years undoubtedly would be very 
considerable. The Commission considers that it is justified in awarding an 
indemnity of $15,000.00 with interest at the rate of six per centum per annum 
from February 18, 1917, to the date on which the last award is rendered by the 
Commission. 334

The claim of the Santa Gertrudis Jute Mill Company {Limited) 
(Great Britain v. Mexico), presented for the decision of the Commis
sion established by the two countries under the terms of the con
vention of November 19, 1926,335 consisted of two claims, one for 
27,921.42 Mexican pesos for the loss of three cars of jute burned at 
the Paso del Macho station on February 1, 1917, and the other for 
1,709.81 pesos, the cost of repairing the damage done to the com
pany’s generating plant by the explosion of a bomb placed there by 
rebels.

334 Ibid. 233-234.
335 Decisions and Opinions of the Commissioners (London, 1931) 147, docket 44.
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It was of general knowledge that the forces that attacked the 
railway station and burned wagons in the yard of the station were 
commanded by General Higinio Aguilar. The Commission found 
that he was to be classed as a rebel and that Mexico, under the terms 
of the convention, was liable for the damage caused by him, by 
reason of the lack of diligence of the Mexican authorities in taking 
suppressive or punitive measures.

The Mexican Agent saw no evidence of the value of the jute, 
except the statement of the claimant himself, i.e. the invoices of the 
London office, and, since there was a claim for the cost of insurance, 
he asked whether the claimant had not already been compensated 
for the loss and, if not, whether he ought not to have tried to obtain 
such compensation. He denied that Mexico should be held responsible 
for expenses in the preparation of the claim. The British Agent 
relied upon the invoices produced, and submitted copies of letters 
written by the underwriters to the London office showing that en
deavors had been made to obtain compensation from the insurance 
companies without favorable result. He explained that the expenses 
of claims had often been granted by international tribunals in similar 
cases and thought that in this case the claim was particularly reason
able because many of the expenses consisted of the payment of stamp 
duties, etc.

The Commissioners (Alfred R. Zimmerman, John Percival, and 
Benito Flores) awarded 27,726.42 Mexican pesos, and 67.55 Mexican 
pesos for expenses on account of the loss of the jute, and disallowed 
the claim for damage to the plant. They stated that:

For the amount of this damage there is no other evidence than the invoices 
sent by the London office of the Company to the General Manager in Mexico 

. and the letters from the Agents in New York to the same.
mentsasto value They indicate the value of tiie 3ute then under way to Orizaba.

All these documents are anterior to the attack on the station
and the majority of the Commissioners cannot see why they are not to be accepted 
as bond fide statements.

The same Commissioners are satisfied, by the letters of which copies were 
shown, that the Company tried in vain to make the insurance pay the damage, 
and as regards the expenses for the preparation of the claim, they are of opinion 
that restitution of what has been paid for public duties is rightly claimed.336

TYPES OF PROPERTY 

Miscellaneous

Where the individuals for whose acts the respondent government 
is liable have forced the claimant or his agents to leave the claimant’s 
property unprotected or unguarded, indemnity is at times allowed. 
In the Poggioli case (Italy v. Venezuela), decided by Umpire Ralston

336 Ibid. 151-152.
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under the terms of the protocols of February 13 and May 7, 1903,337 
a claim was made for damages for property destroyed on the claimants’ 
plantations after the employees had complained to the authorities of 
wanton destruction of property while the owners were in jail, and 

instead of the property being protected the employees 
ment of^pr^erty were exPelled or recruited in the army. The sum of

25,000 bolivares was awarded on account of the 
“injuries to properties from driving off agents, etc. (loss reckoned in 
absence of details)”.338

On December 22, 1901 a detachment of Venezuelan troops went 
to the hacienda of Hugo Valentiner, a German subject, and recruited 
soldiers, including sixty-three Venezuelans, and also some foreigners 
who had been hired under contract by Valentiner to pick the then 
ripe crop of coffee on the hacienda. It was impossible to procure 
men to pick the coffee for a period of twenty-five days, and during 
that time a considerable quantity of the coffee ripened and fell. A 
claim for the loss sustained on this account was presented by Germany 

e . on behalf of Valentiner to the Claims Commission
Rearatmgof established by Germany and Venezuela under the 

protocols of February 13 and May 7, 1903.
The Government of Venezuela urged that the Venezuelans were 

subject to a draft law, that there was no evidence of the foreign 
citizenship of the six foreigners recruited, that there was evidence 
that some of the foreigners did not remain away from the hacienda 
long, and that the loss of the crop was an indirect damage.

Umpire Duffield disallowed the claim, stating that:
The umpire is of the opinion that under the testimony in the case the loss of the 

crop is not a proper element of damage. It is extremely doubtful, in his opinion, 
whether it would be even if all the laborers who had been engaged to gather it 
had been illegally taken from the plantation.

... in the case here presented there are so many elements of uncertainty 
dependent upon conditions of weather, health, and industry of laborers preparing 
the crop for shipment and transportation, and ultimate realization on the crop, 
that the umpire is inclined to the opinion that the damage would be too remote.

It results, therefore, that the proof fails to make out a case of illegal draft of 
any of the laborers of the claimant, except Beauregard; but as to him the proof 
shows he was absent from the plantation but a short time, and there is nothing 
in the evidence from which the amount of the value of his services, over and 
above his wages, can be computed. This item of the claim must be disallowed.339

Where the impressment of laborers is in accordance with the law 
of the state and there is no discrimination against the claimant, i. e. 
against aliens, but where, rather, the law and its enforcement apply 
equally to nationals of the respondent state, an indemnity is not prop

337 Ralston’s Report (1904) 847.
338 Ibid. 871.
339 Ibid. 562, 563, 564.
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erly payable on account of the losses sustained by reason of the 
impressment of laborers. In the case of Fayette Anderson and William 
Thompson (United States v. Mexico), decided under the terms of the 
convention of July 4, 1868, Umpire Thornton, in allowing part of the 
claim of these American landowners in Mexico, disallowed the claim 
for losses on account of the impressment of their laborers. In this 
connection he stated that:

As the impressment of Mexican labourers as soldiers was in accordance with 
the laws of Mexico, and as it was an evil to which native landholders were sub
jected as well as foreigners, the Umpire cannot admit that the claimants are 
entitled to any compensation for losses suffered on that account. It was one of 
the misfortunes arising out of the state of war then existing in that country.340

The problem of measuring the appropriate indemnity where live- 
Livestock sfock ^as i>een seized and where pasture has been 

interfered with has arisen in a number of cases.
Jonathan Braithwaitey a British subject, claimed damages before the 

American-British Mixed Commission, established under the terms of 
articles XII et seq_. of the treaty of May 8, 1871,341 on account of the 
loss in 1864 of a horse forcibly taken from him by United States troops 
for use in the Army. He claimed that the horse was worth $150 and 
that, since it was seized during the cropping season, he had lost at 
least $50 more by reason of the seizure. The three Commissioners 
signed an award for $225 in favor of the claimant.

Numerous claims were presented by Germany to the German- 
Mexican Claims Commission, established in accordance with the 
convention of March 16, 1925, for losses of cattle and other livestock. 
In the case of Delius y Compania (Germany v. Mexico),342 claim was 
made for the loss of more than 1,000 head of cattle and about 200 
mules and pack horses beginning with the year 1917, and for the loss 
of considerable other property at the hands of bandits and rebels. 
The Presiding Commissioner, M. Cruchaga, stated in connection with 
the loss of livestock that “In reality, there should be included in the 
account of damages $86,576.00 National Gold, the value of the stock 
sacrificed or stolen, because they are real damages suffered and not 
simply injuries”. The “equitable” amount of $50,000 was allowed 
on the entire claim without explanation of the calculations made.

In another case decided by the same Commission, that of Ernesto 
von Raesfeld (Germany v. Mexico),343 the claimant, a lessee, was 
allowed the value of his share of livestock lost by looting in August 
and September of 1914, as determined by an inventory made on 
January 1, 1914, contained in the contract of lease, and another 
inventory taken after the occurrences which occasioned the damage.

340 Docket 333; ms. Department of State.
341 Howard's Report (1874) 31, docket 31.
342 Opinions, docket 11, unprinted, translation.
343 Ibid, docket 17.
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Damages were not allowed the lessee for livestock owned by the 
lessor, which was to be returned to the lessor upon the expiration of 
the lease.

Ricardo Winkler,344 also a German national, claimed compensation 
before the same Commission, for the seizure, between 1914 and 1919, 
by the forces of Villa, of horses and cattle valued at $19,800, which 
were on his farms in Mexico. After stating that these values were 
“not perfectly determined”, M. Cruchaga awarded $10,000 for these 
and other losses of the claimant as an “equitable” sum.

In the case of G. L. Solis (United States v. Mexico),345 claim was 
made for $655, of which $120 was for cattle alleged to have been 
taken for food by Mexican Federal forces. The General Claims 
Commission, established under the convention of September 8, 1923, 
to which the claim was presented for arbitration, awarded $120, with 
interest, for the cattle, stating that the values on which the item of 
$120 was predicated had not been contested and that therefore an 
award would be made in this amount, with interest.346

In settling the claim of the Italian Mijjertein Tribes (Italy v. Great 
Britain) in 1907, the British Government admitted that “it is possible 

that the passage of the British troops and their de- 
grazingrenCe Wlth pendents or auxiliaries close to the pastures of the 

Italian Mijjertein tribes may have had the effect of 
disorganising the arrangements for pasturing the flocks, and that, in 
consequence the Mijjertein may possibly have suffered a portion at 
least of the losses which they represent they have suffered as a result 
of the operations”, and it agreed to place at the disposal of the Italian 
Government the sum of £4,000 “in satisfaction of all past claims 
against British expeditions”.347

The Claims Commission established to settle claims growing out of 
the disturbances at Casablanca, Morocco, in August 1907,348 had before

344 Ibid, docket 46.
346 Opinions of the Commissioners (1929) 48, docket 3245.
346 Ibid. 56.
347 Sir Edward Grey to Count de Bosdari, March 19, 1907, enclosure (Mem

orandum, February 20, 1907), XXVI HertsleVs Commercial Treaties (1913) 700, 
702-703.

348 Following the murder of French, Spanish, and Italian nationals at Casa
blanca, the Government of France, in concert with Spain, took military action 
for the repression of crime and the protection of the foreign colonies which had 
been threatened subsequent to the massacre of July 30, 1907 at Casablanca.

The Claims Commission established to settle claims growing out of the bom
bardment and disturbances, including the looting of Casablanca in August 1907, 
consisted of three Moorish members, and members designated by the French, 
British, German, Spanish, Italian, and Portuguese Governments, whose nationals 
had suffered most at Casablanca. Countries not represented, nevertheless, 
attached to the Commission an officer of their legation in Morocco, who took 
part in the examination and settlement of the claims of their nationals. (MS. 
Department of State, numerical file no. 2151.)

114297—36---- 62
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it the claim of David Benshimol, a naturalized American citizen, who 
Cattle claimed 103.90 francs for the loss of a cow, as well as

considerable sums for other losses sustained. The 
Commission allowed him 81.25 francs for the loss of the cow, “the 
award being made at the regular tariff rate for animals”, as estab
lished by the Commission.349 350 351 352

The Domestic Commission, appointed by Nicaragua under the 
terms of the agreements known as the “Dawson Pacts”, November 
10, 1910, and the decrees of May 17, 1911 and October 14, 1911, 
had before it claims arising out of revolution, war, and disturbances 
from 1893 to 1913. Numerous claims were presented for losses of 
livestock.360

The Commission decided that save in exceptional cases the values 
allowable for property taken would be those stated in receipts given 
by military providing boards {Juntas Proveedoras Militares) and by 
military chiefs. When no value was stated, the following scale of 
prices, adopted by the War Department, was usually followed:

Cows............................................................................................. 50 to
Steers, bulls and oxen.............................................................. 60 to 120
Horses............................................................................................. 100 to 150
Mules................................................................................................ 200
Saddles (of dressed leather)...............................................
Saddles (undressed leather)..............................................

These prices may be varied if the circumstances of the case require it.361

The above scale of prices was followed in the case of exactions 
during the war of 1909 to 1910 and of previous wars, especially with 
respect to the Department of Chontales, where there was much cattle. 
In other Departments where prices were higher, that circumstance 
was taken into account. For the Department of Bluefields it was 
necessary to adopt an entirely different list of prices because of the 
higher values. Prices for personal property seized in that Depart
ment were quoted in silver instead of the national paper currency.

The values allowable for losses sustained in Bluefields were as 
follows:362

Silver
Horses........................................................................................................... $100.00
Mules.............................................................................................................. 150. 00

Pesos

Mean
Price,
Pesos

50 to 80 50
60 to 120 80

100 to 150 100
200 200

20
10

349 Hoffman Philip to Secretary of State Knox, April 15, 1909, ibid, unnumbered 
despatch, enclosure 1. This Commission settled numerous claims for losses of 
livestock.

350 Schoenrich's Report (1915) 58. Otto Schoenrich, President, Carlos Cuadra 
Pasos and Arthur Thompson, Commissioners.

351 Ibid. 64.
352 Ibid. 69.
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Silver

Cows............................................................................................................... $50. 00
Fresh cows...................................................................................................... 60. 00
Oxen............................................................................................................... 60. 00
Saddles........................................................................................................... 25. 00
Pigs................................................................................................................... 30. 00
Chickens....................................................................................................... 1. 00
Oars.................................................................................................................. 1. 00
Boats, 10 yds. long....................................................................................... 100. 00

9y2 yds. long, 1 yd. wide........................................................................... 80. 00
9 yds. long, 1 yd. wide.............................................................................. 80. 00
8 yds. long, 1 yd. wide...................  80. 00
7 yds. long, 1 yd. wide............................................................................... 45. 00
6% yds. long, 1 yd. wide............................................................................ 45. 00
5 yds. long, 1 yd. wide............................................................................... 30. 00
0 yds. long, 1 yd. wide........................................................................... 30. 00

In the case of better boats, the prices were increased by about 25 
percent. The rate of exchange, as adopted by the Commission, was 
$2.50 silver for one cordoba.

Prices rose during the war of 1912, and the Commission was obliged 
to adopt a different price list for the losses suffered in this war. The 
list, adopted as a guide, was as follows:353
Horses.............................................................................................................. C$16. 00
Mares............................................................................................................... 16. 00
Mules............................................................................................................... 32.00
Cows............................................................................................................... 8. 00
Bulls............................................................................................................... 8. 00
Draft oxen....................................................................................................... 24. 00
Pigs................................................................................................................... 4. 00
Chickens....................................................................................................... .24
Turkeys........................................................................................................... .40
Saddles of dressed leather........................................................................... 4. 00
Saddles of undressed leather........................................................................ 1. 60
Large mounted saddles................................................................................ 16. 00
Smaller saddles............................................................................................... 12. 00
Bridles.............................................................................................................. 1. 60
Halters............................................................................................................ .08
Spurs............................................................................................................... .16
Ropes............................................................................................................... .12
Pack saddles.................................................................................................... 1. 20
Cheese, per pound. . ............................  .16
Maize, per fanega........................................................................................... 4. 00
Beans, per fanega........................................................................................... 4. 80
Spur straps.................................................................................................... .08
Ox carts........................................................................................................... 20. 00

As in the case of the other lists, these prices were subject to increase 
when it was proved that the animals or objects were of better quality.

The awards of the Commission were expressed in cordobas, and 
the rate of exchange fixed by the Government was $12.50 national

353 Ibid. 70-71.
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paper currency for one cordoba. The President of the Commission, 
Otto Schoenrich, by way of comment on this procedure, stated that:
... At this rate of exchange the prices applied by the Commission were very 

low, but not more so than the prices already applied by the War Department. 
The result was almost the same as paying only a certain percentage of the loss 
in each case. It was necessary to adopt some provision of this kind, as well 
because of the weakness of the evidence as because of the enormous number of 
claims and the high amounts claimed. If high prices had been allowed for all 
animals and objects, there was no possibility that the Government could ever 
pay the entire debt. There were few complaints on account of the valuations 
made by the Commission. Poor persons who constituted a great majority of 
the claimants, were generally glad to receive anything at all and disposed to add 
another sacrifice to the many they had made for their country. Almost the 
only persons who complained were persons in affluent circumstances and it was 
curious to observe that the richer the claimant the more he insisted on being paid 
the full value at which he calculated his losses. The most serious protests came 
from several foreigners who had become rich in the Republic but complained 
bitterly because the Commission took off a few dollars from the price they asked 
for their horses or other animals.364

The loss of photos, family albums, negatives, etc., was not com
pensated by the American Commissioners, William E. Bainbridge 
and James W. Ragsdale, who made recommendations as to the 
Photos appropriate amounts to be allowed on the American

Boxer indemnity claims—amounts that were in the 
main approved by the Department of State.354 355

Hiram H. Lowry, an American citizen and president of Peking 
University, filed a claim before the Boxer Commission for damages 

for the destruction of manuscripts which were not 
books!andpapers intended for publication. This portion of his claim 

was disallowed in part. His claim for 800 books, 
which he estimated at $2.00 a volume, was allowed, however, but at 
a reduced evaluation.356

Claims arose out of the Nanking incident of March 24, 1927 for 
the loss of manuscripts. Mr. Spiker, one of the American Commis
sioners, pointed out that notes consisting of college lectures and notes 
for publication of books, etc., represented days of work and undoubt
edly had a commercial value, and he thought that claimants who lost

354 Ibid. 65.
355 MS. Department of State, 117 Despatches, China, no. 994, May 21, 1902, 

enclosures.
356 Ibid. no. 1010, June 4, 1902, enclosure, claim no. 99.
In this connection note the case of Re Librairie Beauchemin, Limited (Canada 

v. Germany), where a claim was made for the loss of books, printed in Belgium 
in 1913 and 1914, which were seized by the German authorities during the occu
pation of Belgium. After the war the books were returned only in part and in 
a more or less damaged condition. The amount of $15,000 was found to be 
“fair compensation” for the damage suffered. (II Reparations, Royal Com
mission on Illegal Warfare Claims, etc. (Ottawa, 1928) 482, docket 1342.)
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such property had a proper claim for damages. Mr. Young, the 
Chinese Commissioner, suggested that a claimant might be a “real 
writer” and have published books previously and that in such event 
his manuscripts were worth something, while some other person of 
unproven ability might make a claim for lost manuscripts of a book 
which no publisher would accept for publication. The Commissioners 
decided to consider each case of this nature on its merits, to make 
inquiries and get information to establish the reasonableness of the 
claims, and to take action accordingly, without adopting any hard 
and fast rule on the subject.357 358

When the claim of C. H. Plopper j an American citizen, was first 
examined at the meeting of the above Commission on October 15, 
1928, action on the claim was deferred in order to secure further 
information regarding 200 copies of Mr. Plopper’s book for which he 
asked $5.50 a copy, this being stated as the selling price of the book. 
The Commissioners did not consider the information supplied by 
Plopper in two subsequent letters of October 20, 1928 to be suffi
ciently definite, and they requested that he should submit a copy of 
the book for examination by the Commissioners with a view to assist
ing them in reaching a conclusion as to the loss. Later the claimant 
supplied the Commission with figures covering the cost of the publi
cation, and with copies of bids from two firms for printing 200 copies 
of the book. While the price stated in his claim was the “selling 
price”, it was also the cost price, as Plopper had decided to sell the 
copies of the first edition of the work at cost.

The original claim presented by Plopper was for the sum of $11,930 
Chinese currency, to which was later added the sum of $200 Chinese 
currency for the loss of rugs. The claim thus revised totaled $12,130 
Chinese currency. Damages on the claim were allowed in the sum 
of $10,500 Chinese currency.368

The American Bible Society presented a claim for $5,018.19 U. S. 
($10,542.42 Mexican) to the American Commissioners appointed to 
consider and make recommendations for the payment of the Boxer 
indemnity claims of the United States. The claim was largely for 
the loss of books owned by the society and located at the time of 
destruction in various distributing stations in China. The Com
missioners allowed an amount, approved by the Department of

357 MS. Department of State, file no. 493.11N15/256, enclosure, Minutes of 
the Second Meeting of the Sino-American Commission for the Assessment of 
Damages at Nanking, held at Shanghai, September 1, 1928.

358 C. J. Spiker and V. G. Lyman, American Commissioners, to the Secretary 
of State, February 6, 1929, ibid. 493.11N15/303, enclosure, Minutes of the 
Thirtieth Meeting of the Sino-American Joint Commission at Shanghai, China, 
January 5, 1929.
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State, based on the “cost of printing plus duty and freight”. The 
books of the society were sold at cost rather than at a profit.359

Where a claim for indemnity is based on the loss of commercial 
papers or books of proof, it is necessary to prove, as in all other inter

national claims for damages to property, that the 
ments of proof individual claimant has suffered pecuniary loss. If 

copies of the documents or books are extant, or if 
the documents or books are not necessary to establish rights of the 
claimant based on the documents, the claimant may not have suffered 
damage on account of the loss or destruction of the documents.360

The claim of Philip M. Walker, a British subject, was presented by 
Great Britain to the United States Naval Board of Investigation 
convened at the United States Consulate at Vera Cruz by order of 
the commander in chief of the United States Atlantic Fleet, on May 
14, 1914, to investigate the claims arising out of the occupation of 
Vera Cruz by the forces of the United States. Among other items, 
Walker asked $500 for “2 valuable and irreplaceable plans . . . torn 
up . . . these containing the signatures of four city authorities”. 
The board found that the plans were not irreplaceable as a print of 
the plans had been found in the office of the city engineer. Certain 
tracings, however, could not be located, and the board recommended 
that $150 be allowed for these lost plans.361

Germany presented a claim against Mexico to the Claims Commis
sion established between the two countries under the terms of the 
convention of March 16, 1925, on behalf of Juan Andresen, a German 
citizen. Andresen asked damages on account of the failure of the 
appropriate Mexican authorities to prevent the looting of his store in 
Uruapan, Mexico. He alleged that his losses were $54,587.78 na
tional gold, to which he added $10,000 for the destruction of books and 
papers containing the data relative to the debtors of the firm, and 
that he was unable to collect from his debtors after the looting be
cause of the lack of this necessary data and proof prescribed by law.

The Presiding Commissioner, M. Cruchaga, allowed $20,000 on 
the claim, disallowing the item for damages alleged to have been 
incurred by reason of the loss of the books, stating that: “This item 
does not appear to be proper because, in addition to being proven the 
saving from destruction of certain registries of the names of debtors, 
the disappearance of the other books does not exclude the taking of

359 MS. Department of State, 119 Despatches, China, no. 1106, October 6, 
1902, enclosure, claims nos. 110 and 149.

30° This was the state of affairs in the case of M. Pacifico (Great Britain v. 
Greece), discussed at p. 839, ante.

361 MS. Department of State, file no. 411.52V58/14, enclosure.
This claim is still unsettled, though recommendation has been made to Con

gress for the settlement of these claims.
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the action against the debtors which might appertain to the claim
ant.”362

Compensation is allowed for the loss of jewels, antiques, and other 
property, upon the presentation of adequate proof of the loss and 
j j of the value, the responsibility of the respondent state
antiques having first been established. In the case of Henry

Hedlund (Norway and Sweden v. Venezuela),363 for 
example, revolutionists had destroyed personal property belonging to 
the claimant and Venezuela had later tacitly approved the conduct 
of the revolutionists by promoting certain of them to public office. 
In that case indemnity was awarded for Hedlund’s loss of money, 
clothes, jewels, and private documents. Umpire Gayt&n de Ayala 
of the Commission established under the 1903 protocol, allowed the 
full amount claimed for these items, i. e. £130.

However, particularly in the case of the loss of jewels, it is fre
quently difficult to establish the value of the articles, and arbitrators 
are extremely prone to guard against fictitious and exaggerated 
claims.

A claim was presented by the United States on behalf of August 
Douglas, an American national, to the United States-New Granada 
Claims Commission established under the convention of 1857 for the 
settlement of the claims arising out of the massacre of 1856 in New 
Granada. This claim, amounting to $7,600, was largely for the loss 
of gold, pearls, rubies, and emeralds, which the claimant alleged he 
was carrying in his possession on his return from Peru at the time 
of the massacre. The sum of $1,580 only was allowed, the proofs 
submitted in support of the remainder of the claim not being satis
factory to the Commission.364

During the insurrection in Egypt in June 1882, Alexandria was 
bombarded by the British Fleet. This gave rise to claims for the 
destruction of property, many of which were made by foreigners, 
among them certain citizens of the United States. By a decree of 
November 4, 1882 the Khedive of Egypt announced that a special 
international commission would be appointed to pass upon the claims 
growing out of the insurrection. On January 13, 1883 another decree 
made provision for the appointment of such an international com
mission and defined the kinds of property for which indemnification 
might be allowed. Article 2 of the 1883 decree expressly excluded 
claims for indirect damages and claims for the loss of money, jewels, 
plate, works of art or antiquity, notes or obligations, and rents or 
crops. However, the Commission established was permitted gen
erally to allow indemnity for jewels, plate, and works of art or an

3 62 Opinions, docket 42, unprinted, translation.
363 Ralston’s Report (1904) 952.
304 MS. Department of State, folios; Docket Book, pp. 58, 59.
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tiquity, if such property had been in a store for sale or let out to 
third persons and if its existence could be proved by books of account 
or written documents bearing a certain date.365 These provisions 
were contained in the decree in order to exclude fraudulent claims. 
The United States objected to the limitations contained in article 2 
and reserved her right to present any such claims diplomatically, 
although consenting to the organization of the Commission under 
the rules in order not to cause delay.366

The Casablanca Commission, appointed to settle claims arising out 
of the bombardment and disturbances at Casablanca, Morocco, in 
August 1907, allowed the amount claimed, under “oath taken accord
ing to the sacred Mohamedan rights,,, for loss of jewels and half of 
the amount claimed under oath for the loss of cash in the case of 
Mohamed Ben Mussa Dakony,367 a Moorish soldier employed at the 
American Consular Agency at Casablanca and under American 
jurisdiction at the time of the occurrences.
^ „ . Indemnity has likewise been allowed for coin orCollections , ,, ,.stamp collections.

William S. Ament, an American citizen, asked $1,000, the value of 
1,400 ancient coins, as a part of his claim against China arising out of 
the Boxer uprising in 1900. The American Commissioners recom
mended that his claim on this account should be paid in full, and the 
recommendation was approved by the Department of State.368 The 
collection of coins was the result of eighteen years’ effort and included 
Anamese, Japanese, Korean, and Chinese ancient coins of both gold 
and silver. It was a well-known and valuable collection and had 
been exhibited in the United States.

George Crowther, an American citizen, claimed 10,220 bolivares, 
before the United States—Venezuelan Commission established in 
1903, for the loss of dental instruments and the equipment of a dental 
office destroyed by troops of the Venezuelan Government about the

305 73 Br. & For. St. Paps. (1881-82) 236; 74 Br. & For. St. Paps. (1882-83) 
1091, 1092.

366 MS. Department of State, 16 Instructions, Egypt, 286, 291, 306, 417; ibid. 
19 Notes to Great Britain, 147, December 4, 1882; Secretary Bayard to Attorney 
General Garland, March 21, 1885, ibid. 154 Domestic Letters 544.

The total number of claims decided by this Commission was 9,843. The total 
amount claimed was about $40,000,000, and the total amount allowed was about 
$21,000,000 (106,820,236 francs)—an average of over $2,000 a claim. There 
were 514 claims rejected for fraud, for lack of proof, or for indirectness. There 
were 555 other claims not examined on account of having been presented after 
the expiration of the time fixed by the Commission for the presentation of claims. 
(E. E. Farman, United States Commissioner, International Commission for War 
Indemnities, Alexandria, to Assistant Secretary of State Davis, March 26, 1884, 
ibid. Miscellaneous Letters.)

367 Ibid, numerical file no. 2151/247-250, October 30, 1908, enclosure 2.
368 Ibid. 118 Despatches, China, June 18, 1902, no. 1022, enclosure, claim no. 27^
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middle of January 1902. He also requested that a committee of 
experts be appointed by the Commission for the determination of the 
value of a collection of sealed papers, stamps, medals, and coins, which 
he had collected during a period of twenty years. He made no esti
mate of the value of the collection. The request for the appointment 
of an expert committee to determine the value of the coin collection 
was not granted. The Commission allowed him the value of the 
furniture and office equipment in full and $1,000 for the collection (in 
all $3,000), together with interest from June 15, 1902.369

Where claims are presented for indemnity on account of the wrong
ful seizure of money, it is usually possible for the claimant to prove 
in numerous ways that at the time of the seizure he had the amount of

money claimed. When it is proved that a certain Money ^ A .amount of money has been wrongfully seized and
retained by the respondent government, the amount of the money
originally seized, together with interest, is allowed. Where the proofs
are not entirely satisfactory interest is at times disallowed.

In October 1822 Jethro Mitchell, an American citizen, employed 
two agents to carry specie in the amount of $4,887 to Veracruz to 
be exported from Mexico. Soon after the carriers set out for Vera
cruz they were overtaken, and the specie was seized and thereafter 
converted to the use of the Mexican Government. A claim was 
presented for the seizure of the specie to the United States-Mexican 
Claims Commission, established under the terms of the convention 
of April 11, 1839, where the liability of the Mexican Government was 
admitted by the Mexican Commissioners. The American Com
missioners argued that, since the seizure was tortious, the amount 
properly to be allowed was an amount representing probable profits 
which might have been made by the use of the money instead of 
interest at the ordinary rate ex contractu. Umpire Roenne allowed 
the amount of the sum seized, $4,887, plus interest at 5 percent from 
the probable date of the seizure, October 12, 1822, and $50 for costs of 
translations.370

In the case of the brig Macedonian (United States v. Chile) it 
appeared that in 1821 the brig, on a trading voyage, arrived at Arica, 
Peru, from Canton, China, with a cargo belonging to the American 
house of Perkins & Co., worth “upward of $54,000” at Canton.371 
Captain Eliphalet Smith of the Macedonian disposed of a part of the 
cargo and received therefor nearly three dollars for one of the invoice 
prices, or about $70,400 silver. With this sum and the residue of the

369 Morris' Report (1904) 440, 443, docket 42.
370 Mercy Mitchell, Administratrix of the Estate of Jethro Mitchell (United 

States v. Mexico), Opinion, ms. Department of State.
371 2 Moore's Arb. 1449.
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merchandise he proceeded to Arequipa. While on the way, he was 
arrested in the valley of Sitana on May 9, 1821 by Chilean troops 
under the command of Don Lorenzo Balderama. On demand, 
Smith delivered up the silver and received from this officer a certificate 
stating that he had taken it by order of Lieutenant Colonel Miller, 
who was in the service of the Government of Chile, the silver being 
declared to be the property of citizens of the United States. Miller 
was at this time in command of the land forces of Chile, which were 
under the general direction of Lord Cochrane. The money was 
delivered to Lord Cochrane at Arica and distributed among the squad
ron, apparently either as prize money or on account of pay due to the 
men. Smith proceeded with the remaining goods to Arequipa, where 
he made a complaint before a magistrate and caused depositions to be 
taken of three witnesses of the seizure of the silver, the depositions 
being duly authenticated.

Damages were claimed by Thomas H. Perkins and others, American 
citizens, for the seizure. The claim was presented to the Chilean 
Government on March 19, 1841,372 and no reply was received from 
that Government until October 19, 1843. It was at first claimed by 
the Chilean Government that if a claim existed it had been defeated 
by prescription, but this contention was finally abandoned and it was 
then argued that the claimants’ property had lost its neutral character 
on account of contracts between their agent and an alien enemy of 
Chile. The United States urged, on the other hand, that it was not 
a violation of neutrality for an American citizen to land goods in 
Peru and convert them into money.

Although the two Governments were agreed upon the necessity of 
arbitration as early as 1848, it was not until November 10, 1858 that 
a convention was agreed upon setting forth the terms of the sub
mission to arbitration. Under the terms of this convention the claim 
was presented to the arbitration of the King of the Belgians, whose 
award was made on May 15, 1863.

The award in favor of the United States rested on the ground that 
“according to the law of nations, private property is not seizable on 
land, whether it belongs to a neutral or to an enemy”.373 It was 
decided that the American interest in the silver was three-fifths of 
the amount of the specie seized, and the principal amount allowed was 
$42,400. Since “the seizure was not a rightful one”, interest was 
allowed, but since nothing was done by the United States Govern
ment “to hasten a settlement until March 19, 1841” and since the

372 At the time of the above incidents the Spanish Colonies, including Chile, 
were in revolt against Spain. The United States did not recognize Chile until 
January 27, 1823, when a minister was appointed to that Republic. Prior to 
that time the United States had no political relations with any government in 
Chile or Peru (which was recognized in 1826), except the Government of Spain.

373 2 Moore’s Arb. 1465.
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parties were “in principle, agreed as to the necessity of arbitration” 
from December 26, 1848, interest was allowed only between these 
dates.374

George W. Chamberlin, an American citizen, presented a claim for 
$3,000 before the 1857 Commission between the United States and 
New Granada, organized to settle claims arising out of the massacre 
of 1856 in New Granada. Of this amount $2,500 was for the loss of 
gold coin, $400 for the loss of gold dust contained in a trunk, and 
$100 for the loss of clothing. The Commission awarded $1,500 375 in 
his favor.

Where a country does not grant protection to industrial property 
by means of patents, a right to protection may not be insisted upon 
by diplomatic intervention. The right granted in the country where 
the invention is used, is the only right that ordinarily may be pro
tected. When this right is interfered with by patent infringement, 
Patents whether by the respondent state or by its nationals,

and no means of redress are afforded, or where means 
of redress are afforded and a denial of justice is suffered, the claimant 
state may appropriately intercede on behalf of its national whose 
right has been infringed.

In 1875 L. W. Broadwell, an American citizen, sought the inter
position of the Government of the United States against Germany, 
with reference to his claim for compensation for the use of an invention 
connected with breech-loading artillery. It appeared that while the 
claimant had secured patents in the United States, England, France, 
Austria, and Belgium, he had no patent protection in Prussia, as 
patents were not granted to foreigners by that State.

Assistant Secretary of State John L. Cadwalader informed the 
claimant on July 28, 1875, that:

Questions concerning the protection to be granted to inventions, or compensa
tion when the same are used, in the absence of Treaty stipulations, are dependent 
upon the law of the particular country where the protection is claimed or the 
supposed injustice is committed. If the laws of the country afford no protection 
in such cases, it is not competent for this Government, by a diplomatic channel, 
to supply the omission or to procure either protection for an American inventor, 
or compensation for his invention.376

A claim against Germany was presented to the Mixed Claims Com
mission, established under the terms of the agreement of August 10, 
1922, between the United States and Germany, by the United States 

. on behalf of Roger B. McMullen et al. for $100,000,000,
locafremedies which the individual claimants stated should be paid

to them on account of the use of inventions made by 
Louis Gathmann, since deceased, in whose right the claimants, native

374 Ibid. 1466.
375 MS. Department of State, Docket Book, pp. 6, 7.
376 Ibid. 109 Domestic Letters 233, 234.
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or naturalized citizens of the United States, presented the claim. 
Gathmann, it appeared, had had certain German patents covering 
“ high explosive shell and gun for projecting trench mortar projectiles; 
safety fuse for high explosive shell in which the priming charge was 
kept separated from the main charge of the high explosive charge 
contained in the shell upon the discharge of the projectile from the 
gun; compass for use with submarine or submersible vessels; and peri
scopes adapted to be adjustably projected above the hull structure 
of submarine or submersible vessels”. It was claimed that these 
patents had been infringed by the German Government during the 
World War.

The records of the German Patent Office showed that three patents 
had been granted to Louis Gathmann of Chicago in 1896 and 1897, 
corresponding to three American patents, and the German Patent 
Office further reported that all three of these patents had expired on 
account of the nonpayment of the annual fees required to be paid 
under the terms of the German patent law. On this account it was 
alleged, in defense, that the patents had expired before the beginning 
of the war.

On behalf of the claimants it was urged that long before the begin
ning of the war application had been made to the German Government 
for the issuance of additional patents covering the devices referred to 
above and that the German Government was familiar with the said 
inventions. It was not controverted that the fees had not been paid. 
The claim was that the inventions, regardless of a patent, constituted 
property rights; that the German Government had made use of the 
inventions, some of which were covered by American patents, without 
compensating the claimant for the use thereof; and that for this use a 
valid claim could be presented to the Mixed Claims Commission, on 
which an award could properly be made.

The Commission, in a decision of March 19, 1925, held that the 
patent rights granted in Germany prior to the war had been forfeited 
prior to the war on account of the nonpayment of the fees; that even 
if the patent rights still subsisted the courts of Germany were open 
to the patentee, or those claiming under him, to seek compensation 
from the German Government for the use of such patents under the 
German law; and that the claimants were not in a position to com
plain of the use by the German Government of inventions not pro
tected by German patents, even if such use in fact occurred. The 
Commission said:

Both prior to and since the World War American inventors have been entitled, 
on taking the measures prescribed by the German statutes, to have issued to them 
letters patent protecting their inventions. On the failure of the patentees, or 
those claiming under them, to pay to the German Government the annual fees 
required by these statutes, the rights acquired under the patents are lost. It 
appears from the record that during 1896 and 1897 three patents were granted
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by the German Government to Louis Gathmann, of Chicago, but the rights 
thereunder were forfeited long prior to the World War for the failure of the 
patentee of his assigns to pay the fees required by the German statutes by virtue 
of which the patents issued. The laws of Germany provide and have long pro
vided that should the German Government, under the restrictive provisions of 
its statutes, make use of any invention, by whomsoever owned, protected by the 
patent laws of Germany, it would be required to make compensation for such use 
and the courts of Germany are open to any such patentee, or those claiming under 
him, to recover from the German Government the value of any such use made 
by it. No distinction is made in this regard with respect to patents owned by 
German nationals and those owned by American nationals. The German statutes 
strictly conform to the provisions of the Convention between the United States 
and numerous other powers, including Germany, for the Protection of Industrial 
Property as last amended by the Convention signed at Washington June 2, 1911. 
In these circumstances the claimants are not in a position to complain of the use 
by Germany in German territory of inventions not protected by German patents, 
even if such use in fact occurred.

On the record submitted the Umpire and the two National Commissioners 
have no hesitation in deciding that the claimants herein have not suffered any 
loss, damage, or injury for which Germany is obligated to make compensation 
under the Treaty of Berlin.377

Article 310 of the Treaty of Versailles canceled licenses in respect 
of industrial, literary, and artistic property concluded before the World 
War between nationals of the Allied Powers, or persons residing or 
carrying on business in territory of the Allied Powers, and German 
Alien enemy nationals as from the outbreak of the war. Such 
licenses canceled cancelation was held by the Anglo-German Mixed 
m war time Arbitral Tribunal to put an end to all further rights to 
payment of royalties for the use of the license after the outbreak of the 
war, but not to the right to repayment of advances for royalties made 
prior to the war on a contract which remained unperformed.378 And 
a claim for royalties due before August 1914 carried with it the right 
to interest at 5 percent per annum,379 380 under article 296 of the Treaty 
of Versailles.

In 1922 Lt. Col. Guy Liddell?m a British subject, claimed 1,805,400 
Swiss francs from the United States for the use by the American 
Expeditionary Forces in 1917, without his permission, of his patents 
for huts. The claimant alleged that on the arrival of the United States 
Royalty of 3 per- Army in Paris in 1917, it placed a contract for and re
cent of purchase ceived 1,003 of his patented huts, and that he should 
price paid ge indemnified to the extent of 5 percent of the
original purchase price of the huts, i.e. a total amount of 90,270

377 Decisions and Opinions 602, 603-604, docket 5004.
378 Ascherberg Hopwood and Crew Ltd. v. Hugo Quaritch, and A. H. Quaritch v. 

Moser Ascherberg Hopwood and Crew Ltd.f V Recueil des decisions des tribunaux 
arbitraux mixtes (1926) 332.

379 Gleislose Lloydbahnen Kohler’s Bahnpatente G.m.b.H. v. Brush Electrical 
Engineering Co. Ltd.f Anglo-German Mixed Arbitral Tribunal, ibid. 631.

380 MS. Department of State, file no. 411.41L611.
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francs. On November 4, 1924 the Government of the United States 
paid Liddell 53,392.24 Swiss francs, or £2,266. 4s. 6d. sterling con
verted at 23.56 Swiss francs to the pound (the rate existing in 1924), 
and 769.76 Swiss francs were later paid to him. These amounts were 
said to represent 3 percent of the price of 1,000 huts. The claim of 
Liddell for payment at the rate of exchange existing at the time when 
the huts were purchased (1917) was denied by the War Department 
in the absence of express stipulation therefor in the terms of the 
contract.381

Where drawings of an invention are submitted to a government and 
are not returned, the compensation properly allowable on any claim 
presented therefor depends not only upon whether the plans were 
actually used by the respondent and the extent of such use but also 
upon whether the plans were irreplaceable. In a case where plans 
have been submitted and the plans are neither used nor returned, the 
indemnity allowed will be only the reasonable cost of replacing the 
papers. Where original drawings are not submitted, the cost of 
replacing original papers will not be allowed.

The British Government presented a claim to the United States 
in 1925 on behalf of Ernest J. Hiscock, for compensation for the prepa
ration of drawings of a machine gun said to have been invented by 
him. The drawings were alleged to have been submitted to the War 
Department through the American Embassy in London on May 10, 
1921.382 The plans were not used by the War Department. Appar
ently, they were lost. The War Department offered to pay for the 
plans under the assumption that the original drawings had been lost, 
and the claimant stated that £35. 10s. would satisfy his claim. This 
sum ($165) the War Department offered to pay; but the claimant 
declined to accept the amount when offered and then requested an 
additional £500.

Later, it was discovered that the documents originally presented 
by the claimant, for which claim was made, consisted of the following 
papers:

Two typewritten pages “Brief description of the Hiscock Machine Gun”;
One page listing the names of parts with reference to the illustrations;
Two blueprints of drawings of the Recoil Operative .303 Machine Gun for 

Observers’ use.

The position was taken by the United States that the liability of 
that Government for the loss of these papers while in the possession 
of the War Department was the loss or damage sustained by the 
claimant—in this instance the reasonable cost of replacing the papers. 
Since these documents consisted of two blueprints, not the original 
drawings, the claimant’s loss was stated to be small. As the $165

381 Ibid.
382 Ibid. 411.41H62.
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was not the measure of the damage to the claimant, i. e. “not the 
amount justly and equitably due him for loss of his papers”, he was 
requested to present a statement of his actual loss.383

Subsequently, Hiscock submitted a statement of his “out-of-pocket 
expenses in connection with the loss of the plans”. This statement
was as follows:
Solicitor’s Fees (as per attached bill)....................................................... £3. 5. 0
Cost of writing out original documents of the working action of the gun,

and description. (The originals have since been lost).................... 2. 10. 0
Cost of the blue-print drawings........................................................... ... 15. 0
Cost of registration fees, postage, etc......................................................... 7. 6
Loss of working-time spent in interviewing solicitors, writing letters, etc. 3. 0. 0

Total......................................................................................................£9. 17. 6

The War Department indicated a willingness to recommend to 
Congress the payment of £6.12.6, a sum representing the total amount 
asked, less the claim for solicitor’s fees. With reference to this item 
the War Department stated that it was not accepted “as fees of counsel 
cannot be allowed in damages”.383 384 The claimant indicated a willing
ness to accept the amount offered,385 and the sum was appropriated 
by Congress in the First Deficiency Act approved on March 26, 1930.386 
The sum of $32.21 was accordingly paid Hiscock through the British 
Embassy on April 14, 1930.387

In the case of the Electric Boat Company (United States v. Ger
many), decided by the Mixed Claims Commission, established between 
the two countries under the terms of the agreement of August 10, 
1922,388 the Commission (Roland W. Boyden, Umpire, Chandler P. 
Anderson, American Commissioner, and W. Kiesselbach, German 
Commissioner) found that the rights granted under the compulsory 
license issued pursuant to German law by the Reichsgericht, by virtue 
of its decree of March 13, 1913, to the German Navy and to the 
Germania Wharf to use the invention protected by the claimant’s 
German patent no. 133,607, had been exercised by the licensees:

(a) In so far as the licensees have used in the construction of submarine boats 
an arrangement for simultaneously moving a torpedo forward to the expulsion 
tube, while compensating or balancing water is being moved in the opposite 
direction to a containing tank or tanks, or for simultaneously moving a mine in 
one direction and the water in the opposite direction, so as to maintain the trim 
and equilibrium of the boat during the process, and

383 Ibid. 411.41H62/3.
384 Ibid. 411.41H62/10.
385 Ibid.
386 46 Stat. 90, 134.
387 MS. Department of State, file no. 411.41H62/43, 44.
388 Decisions and Opinions 960, docket 28.
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(6) In so far as the licensees have used in the construction of submarine boats 
a “zwischen” water tank containing the exact volume of water required for filling 
the space left free by the torpedo in the expulsion tube, but only in connection 
with the loading of reserve torpedoes.389

The Commission also found that the use of these appliances or 
arrangements, up to the time of the expiration of this patent on 
August 27, 1916, in the construction of a submarine boat, even before 
it had been placed in commission, was sufficient to constitute a use 
under the compulsory license, for which the license fee must be paid.

The Commission held that the claimant was entitled to be com
pensated at the rate fixed in the compulsory license, namely, 4,000 
O f t nt mar^s ^or eack expulsion tube on a submarine boat 
allowed rate fixed m which either or both of the patented arrangements 
in compulsory or appliances covered by the compulsory license of the 

protected appliances or arrangements were used. If, 
however, the use on a boat of either of the protected appliances or 
arrangements was only in connection with the launching of mines 
or only in connection with the launching of torpedoes, then only the 
mine-expulsion tubes or the torpedo-expulsion tubes, as the case 
might be, were to be counted in computing the compensation under 
the license.

The Commission also held that under the terms of the Treaty of 
Berlin, as interpreted by the Commission in its earlier decisions, the 
license fees due in this case were to be valorized in American money 
at the rate of 16 cents to the mark for debts.

The Agents of the two Governments agreed upon and submitted 
the following tabulation entitled “Summary of Torpedo and Mine 
Compensation Devices Installed on the German Submarine Boats”, 
showing the number of torpedo- and mine-expulsion tubes on these 
boats and also the time of completion of the boats with reference to 
the date of the expiration of the claimant’s patent no. 133607.390

Summary of Torpedo and Mine Compensation Devices Installed on the 
German Submarine Boats

I. Arrangement (a)
Older Torpedo Compensating Arrangement having 2 tanks, 

namely TZT and TAT.
1) boats in commission prior to expiration of Patent No. 133607 

(August 27, 1916)
2 tubes each on following 18 boats,

U 1-4
U 9-22 ............................................................................ 36 tubes

4 tubes each on following 4 boats
U 5-8............................................................................... 16 “

389 Ibid. 961.
390 Ibid. 962-964.

52 tubes



Summary of Torpedo and Mine Compensation Devices Installed on the 
German Submarine Boats—Continued

I. Arrangement (a)—Continued.
2) Boats ordered before, completed after August 27, 1916,

18 boats having 4 tubes each, namely
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UB 54-71 ........................................................................ 72 tubes

Total Arrangement (a).................................... 124 tubes
II. Arrangement (b)

Newer torpedo compensating arrangement having one compensat
ing tank (TAT) only.

1) Boats in commission prior to August 27, 1916,
2 tubes each on following boats,

U 23-41 
U 51-58 
U 63-65
UB 18-24 ........................................................................ 108 tubes

3 tubes each on following 13 boats,
UC 16-19
UC 22-30 ........................................................................ 39 “

4 tubes each on following 6 boats,
U 66-70
U 81................................................................................ 24 11

171 tubes
2) boats ordered before, completed after August 27, 1916,

1 tube each on following 18 boats,
UB 54-71........................................................................ 18 tubes

2 tubes each on following 4 boats,
U 59-62............................................................................ 8 “

3 tubes each on following 51 boats,
UC 20-21
UC 31-79................................

4 tubes each on following 21 boats,
U 82-86 
U 99-104
U 117-126................................

5 tubes each on following 6 boats,
UB 48-53 ................................

6 tubes each on following 23 boats,

26 tubes

153 “

84 11

30 “

138 “

Total Arrangement (6)
431 tubes 
602 tubes
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Summary op Torpedo and Mine Compensation Devices Installed on the 
German Submarine Boats—Continued

III. Arrangement (c)
No compensation tank, but merely tank TZT.
1) Boats in commission prior to August 27, 1916,

1 tube each on following 5 boats,
U 66-70........................................................................... 5 tubes

2 tubes each on following 81 boats,
U 1-4 
U 9-41 
U 51-58 
TJ 63-65 
U 71-80 
UB 1-17
UB 42-47 ........................................................................ 162 tubes

6 tubes each on following 8 boats,
U 43-50........................................................................... 48 tubes

215 tubes
2) Boats ordered before, completed after August 27, 1916 

2 tubes each on following 4 boats,
U 59-62........................................................................... 8 tubes

6 tubes each on following 6 boats,
U 87-91........................................................................... 36 “

44 tubes
Total Arrangement (c)..................................... 259 tubes

IV. Mine Compensation Device
1) Boats in commission prior to August 27, 1916

2 tubes each on following 10 boats
" U 71-80............................................................................ 20 tubes

2) Boats ordered before, completed after August 27, 1916
2 tubes each on following 10 boats

U 117-126........................................................................ 20 “

Total Mine Compensation Device................. 40 tubes

V. Torpedo Compensating Device
on boats ordered prior to August 27, 1916, but never completed.

Character of device not known.
4 tubes each on following 8 boats,

U 42
U 127-134........................................................................ 32 tubes

The Commission held that the licensees were under obligation 
to pay the compulsory license fee of 4,000 marks for each of the 124 
expulsion tubes included in the subdivisions of this summary, within 
“I. Arrangement (a)”, paragraphs 1 and 2, and the 40 expulsion 
tubes included in subdivision “IV. Mine Compensation Device”. 
The Commission also held that the licensees were liable for the com
pulsory license fee for the 32 expulsion tubes on the eight boats
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included in the subdivision “V. Torpedo Compensating Device” and 
that the licensees were not liable to the claimant for a license fee for 
the use of any of the arrangements or appliances included in the 
subdivisions of the summary under “II. Arrangement (b)’\ and 
“HI. Arrangement (c)”.

The Commission explained that:
... In view of the special circumstances of this case, the Commission has 

adopted a special basis for the allowance of interest, which is to be computed as 
follows: On the compensation for 52 tubes at 4,000 marks each, amounting to 
208,000 marks, which, valorized at 16 cents per mark, amounts to $33,280, 
interest is allowed at the rate of five per cent per annum from January 1, 1910, 
until the date of payment, and on the compensation for 144 tubes at 4,000 marks 
each, amounting to 576,000 marks, which, valorized at 16 cents per mark, amounts 
to $92,160, interest is allowed at the rate of five per cent per annum from Janu
ary 1, 1916, until the date of payment.391

Accordingly the Commission awarded 784,000 marks, which, valor
ized at 16 cents to the mark, amounted to $125,440, with interest as 
above explained.

In conformity with the arrangement or agreement between the 
Governments of the United States and Great Britain entered into 
prior to November 12, 1918, there were made available to the 
United States Government certain inventions by British nationals, 
the understanding being that the United States should not deal with 
the inventors regarding the inventions but should make the arrange
ments solely with the British Government. Subsequent to the World 
War, the British Government presented claims to the Government of 
the United States on behalf of inventors whose inventions had been 
used by the United States pursuant to this arrangement.392 Subse
quently, the claims were decided by a Commission created by the 
Secretary of War under section 3 of the act of March 2, 1919.393 The 
hearings were held in London in the summer of 1932.

391 Decisions and Opinions 964^965.
392 In a number of instances it seems the inventions for which British nationals 

sought compensation were made by civilians serving in the British Army during 
the war; and that on this account these inventions were not patented in Great 
Britain but might have been patented as regards the outside world except for the 
fact that the inventions were generally of such military value that the British 
Government was unwilling that the inventors should submit any drawings of 
specifications for patents. Consequently, it was alleged that the inventors, by 
the very value of their inventions, were deprived of claiming any “patent rights” 
from the United States when the United States took over these inventions from 
the British Government during the war. (MS. Department of State, file no. 
811.54241/86.

393 That act, commonly referred to as the Dent Act, provides—
Sec. 3. That the Secretary of War, through such agency as he may desig

nate or establish is empowered, upon such terms as he or it may determine to 
be in the interest of the United States, to make equitable and fair adjustments 
and agreements, upon the termination or in settlement or readjustment of
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The report of the Commission, made on February 11, 1933, was 
as follows:394

WAR DEPARTMENT
The Commission for Adjustment of British Claims 

Washington
February 11, 1933.

The Commission for Adjustment of British Claims was appointed by Letter 
Order of the Secretary of War, dated July 7, 1932. Hearings were held at which 
the claimants and the United States offered testimony, and the contempora
neous records of the interested departments of the United States and British 
governments. Some of the claims originally referred to the Commission were 
withdrawn. After consideration of all matters presented, and the facts and 
circumstances in each case, the Commission determines that the fair and equi
table adjustment of each claim in respect to use of inventions by the United States 
under the arrangement or agreement entered into prior to November twelfth 
nineteen hundred and eighteen is the sum set forth opposite the names of the 
respective claimants in the following schedule.

The awards are made in full satisfaction of any and all claims of the respective 
claimants, presented to the Commission.

Case
Num

ber Name of Claimant

SCHEDULE

Nature of Invention
Total Sum 

Payable
1 John L. Brodie Steel Helmets Nil
2 J. C. F. Davidson A. B. C. Cypher System Nil
3 P. L. H. Davis Navigational Table Nil
4 Thos. Graham and Sir Design for Fabricated Ships $22, 500. 00

5

E. H. Tennyson 
d’Eyncourt

Commander A. L. Primer Safety Gear in Sub $37, 000. 00

6
Gwynne

Gwynne and Taylor
marine Mines

Depth Charge Pistol & Ball $22, 500. 00
Release Mechanism

Footnote 393—Continued.
agreements or arrangements entered into with any foreign government or 
governments or nationals thereof, prior to November twelfth, nineteen 
hundred and eighteen, for the furnishing to the American Expeditionary 
Forces or otherwise for War purposes of supplies, materials, facilities, services 
or the use of property, or for the furnishing of any thereof by the United 
States to any foreign government or governments, whether or not such agree
ments or arrangements have been entered into in accordance with applicable 
statutory provisions; and the other provisions of this Act shall not be appli
cable to such adjustments. [40 Stat. 1272, 1273.]

Under the Arrangement effected by Exchange of Notes between the United 
States and Great Britain for the Disposal of Certain Pecuniary Claims Arising 
Out of the Recent War, signed May 19, 1927, it was stipulated by the two Govern
ments that:

Nothing contained in this agreement shall be construed to annul, alter, 
modify or in any way effect the rights of nationals of either Government or to 
prevent the presentation of diplomatic claims based thereon, in respect of:

(1) The user of inventions by the other Government in connection with 
its prosecution of the war; [Treaty Series, no. 756, art. II.]

394 MS. Department of State, file no. 811.54241/135%.
[Footnote continued on p. 979.]
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SCHEDULE—continued
Case

Num- Total Sumber Name of Claimant Nature of Invention Payable
7 Sir James Henderson Firing Gear Withdrawn
8 Lt. W. D. Kilroy Aid to Spotter Nil
9 Lt. Col. Guy Liddell Liddell Patent Huts Nil

10 Col. Henry Newton Trench Mortar, Shell and $100, 000. 00
Bomb

11 Robert A. Sturgeon Buoyant Combination for $17, 500. 00
Mines

12 Thornycroft & Co. Depth Charge Throwers $50, 000. 00
13 Rear Admiral Cecil V. Fall of Shot Indicator $6, 000. 00

Usborne
14 Commander Riley Improvements in Mines and Nil

Commander Sherman 
Lt. Commander Mock

Sinkers

15 Capt. G. B. Lewis Submarine Attack Teacher Withdrawn
16 Ernest J. Hiscock Drawings of Machine Guns Nil
17 Col. Harold Sherwin Landing Flares and Brackets Withdrawn

Holt

Total $255, 500. 00

This report consists of three sheets, including Schedule.
Respectfully submitted.

Jos. I. McMullen,
Colonel, J. A. G. D., U. S. Army, 

Chairman.
Charles B. Rugg

Assistant Attorney General, 
of the United States,

Member and Legal Adviser.
Harvey H. Bundy

Assistant Secretary of State, 
of the United States,

Member.
Robert A. Lavender

Commander, U. S. Navy, Member.
Feby. 11th, 1938
Approved

Patrick J. Hurley 
Secretary of War.

It is unfortunate that the members of the Commission failed to 
make further explanation of either the claims or the calculation of 
the indemnities allowed. By the Second Deficiency Act of March 4,
Footnote 394—Continued.

Col. J. L. McMullen, of the Office of the Judge Advocate General, stated on 
February 18, 1933, during the Hearing on the Second Deficiency Appropriation 
Bill for 1933, that “these awards were based on a reward basis rather than on a 
commercial basis” and that “We could have been justified in paying many times 
larger sums than these on a commercial basis.” (Second Deficiency Appropria
tion Bill for 1933, Hearing before the Subcommittee of House Committee on 
Appropriations, 72d Cong., 2d sess., 97.)
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1933 Congress authorized the payment of $255,500 in settlement of 
these awards.* 396

On account of the extensive use of patented inventions during the 
war, the Royal Commission on Awards to Inventors was set up in 
Great Britain under a Royal Warrant of March 19, 1919, to decide 
(in addition to its jurisdiction over claims based on nonpatented 
inventions), with the consent of patentees, the amount they should 
receive in respect of the use of patented inventions by the Crown.396 
In determining that amount the Commission was substantially in 
the position of a domestic arbitration.

It was thought proper that the Crown should make ex-gratia pay
ments to inventors whose inventions had proved of service to the 
Crown during the World War, in cases where the inventor did not 
own any monopoly rights. The duty of assessing such payments 
was also entrusted to the Royal Commission. It was the practice 
of the Commission to inquire into the nature of the inventor's official 
duties and to consider whether it was reasonable to say that it was a 
part of such duties to make improvements or inventions of the nature 
in question, and, if so, the amount awarded to him was discounted 
accordingly. If the inventor was employed by the Crown for the 
specific purpose of making improvements and, as a result of such 
employment, made the invention for the use of which a claim was 
submitted, an award was seldom, if ever, made. In that event he was 
considered to have been compensated by his salary.

The First Report of the Royal Commission on Awards to In
ventors, dated December 14, 1920, submitted by Charles H. Sargant, 
Royal Commis- Chairman, and signed by Messrs. Rayleigh, G. L. 
sion on Awards Barstow, James J. Dobbie, Wm. Pearce, W. Temple 
to Inventors Franks, and Robert Young, contained a remarkably 
frank discussion of certain of the problems presented to the Royal

396 H. Doc. 557, 72d Cong., 2d sees.; 47 Stat. 1602, 1614.
396 The following claims of American nationals were dealt with by the Royal 

Commission on Awards to Inventors as indicated:
(1) Vickers, Ltd. (on behalf of American owners of British patents) in 

respect of breech mechanism for guns. Award for £61,000 dated July 16, 
1923.

(2) Curtiss Aeroplane & Motor Corporation in respect of aircraft and 
hydro-aircraft. Award dated July 9, 1923. Nothing allowed.

(3) Submarine Signal Co. in respect of “Fessenden Oscillators”. Award 
for £7,500 dated March 17, 1924.

(4) The Wireless Specialty Co. and Mr. Pickard in respect of detectors for 
wireless telegraphy. Award for £2,500 dated December 15, 1924.

(5) Electric Boat Co., Mr. G. C. Davison, Mr. L. Y. Spear, and Messrs. 
Vickers Ltd. in respect of improvements in submarines. Award for £12,880 
dated December 21, 1926.

(6) New London Ship & Engine Co. in respect of Diesel engines for sub
marines. Award for £2,000 dated November 24, 1927.

(MS. Department of State, file no. 811.54241/86.)
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Commission, together with the methods adopted in such cases by the 
Commission in measuring damages for the use of patents or inventions. 
While not enunciatory of international law, the report may prove 
extremely valuable in solving somewhat similar problems. The report 
was, in part, as follows:

2. We have dealt with cases arising under each of the three Heads or Clauses 
of Your Majesty’s Original Warrant; and in so doing have recognised the marked 
distinction which exists, and is indicated in the terms of the Warrant, between 
cases falling under the first two heads of the Warrant on the one hand and those 
falling under the third head thereof on the other hand. In view of this distinc
tion it is necessary in this report to deal separately with these two classes of 
cases, the first being claims in respect of the user of inventions protected by 
Letters Patent and the second comprising claims in respect of inventions which 
are not so protected.

7. It is now necessary to state the basic or fundamental principle on which 
the Commission have “settled” under Section 29 the “terms of user” of a patented 
invention for the service of the Crown. It is obvious that in the case of past 
user, which is what has had to be dealt with ordinarily, the “terms” resolve 
themselves into a question of the proper money payment; and the same remark 
applies substantially to “terms” of future user also in the comparatively small 
number of cases where this has had to be considered. Indeed, this view of the 
matter has been assumed both on the part of the various claimants and on that 
of the Crown. How, then, ought the amount of this money payment to be 
arrived at in the normal or simple case, which must obviously be considered 
first, of the undoubted use by the Crown of a perfectly valid patent belonging 
to a patentee, whose invention has been made quite independently of any Govern
ment assistance?

8. It is clear in the first place that, however vital the invention may be to the 
service of the Crown, or however imperative the necessity of acquiring it for 
that service, the patentee cannot exploit the needs of the nation by insisting on an 
extortionate price for its use. The proviso to the section is obviously framed so 
as to prevent any such claim. On the other hand it would be unfair that the 
Crown should be enabled to use the invention at an inadequate price on the 
ground that it was useful only for naval and military operations and the like, 
and that Government departments were therefore the only possible customers. 
The section places the Crown, by its Departments and contractors, in the posi
tion of a statutory licensee with these two great advantages, namely, first that 
the license may be exercised at the option of the Crown for such periods, contin
uous or discontinuous, and to such extent as the exigencies of the public service 
may demand, and secondly, that the Crown may have the terms of user settled 
either prospectively or retrospectively at their option. But, when and so far 
as the Crown has admittedly decided to avail itself of this statutory license, and 
the only remaining question is as to the terms of user, the proper interpretation 
of the section would seem to be that such a fair and reasonable price or consider
ation should be fixed for the user as would be arrived at between a willing licensor 
and willing licensee bargaining on equal terms. It has indeed been suggested 
that statutory selection of the Treasury as the adjudicating authority shows an 
intention to minimise the consideration that should be paid for user by the 
Government. But this view appears to be inconsistent with the general char
acter of the section, and would place the Treasury (and the Commission as their 
substitute) in a most invidious position, as an adjudicating authority with a
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statutory bias against all claimants under the section. And the recent substi
tution by the Act of 1919 of an obviously independent tribunal for the Treasury 
appears to be a statutory recognition of the fact that, whatever the tribunal, 
the basis of the award has throughout been intended to be a fair and impartial 
adjudication.

9. Taking then as the standard such a price or consideration as would be 
arrived at on a private bargain between a willing licensor and a willing licensee, 
it is to be observed that in private bargains this consideration is usually fixed on 
the basis of a royalty, that is of a definite sum or percentage on each patented 
article, or in the case of small and cheap articles on each unit consisting of a 
definite number or bulk of such articles. And there seems to be no valid reason 
for departing from this method in assessing the consideration under Section 29. 
It has been urged that, where there has been an enormous user by and on behalf 
of the Crown, this method may result in an exaggerated or extravagant remuner
ation to a patentee whose patent may perhaps show little inventive merit. But 
to this argument there are several answers. In the first place, as a matter of 
ordinary business arrangement the rate or percentage of royalty is often much 
diminished when the quantity taken by the licensee is very large, and this prin
ciple is equally applicable where the Crown is a statutory licensee. Further, 
in common experience, the profits obtained by patentees for the use by the public 
of their inventions bear little relation to the technical merit of their inventions, 
and sometimes are or seem disproportionately large; while there is no express 
provision in the section to put the Crown in any better economic position in this 
respect than the general mass of its subjects. And lastly, if practical utility is 
the main test of the commercial value of an invention, as appears generally to 
be the case, then obviously great importance must be attached to the fact that 
exceptional use has been made of an invention.

10. Normally, then, this basis of a fair royalty as between a willing licensor and 
a willing licensee has been accepted by the Commission as the proper basis of 
award or remuneration in the case of inventions protected by valid patents and 
unquestionably used by the Crown. But it has also been necessary to determine 
separately in each case what is, or would be, as between a willing licensor and a 
willing licensee, the proper rate of royalty. This rate is usually ascertained or 
expressed as a percentage of the cost or selling price of the patented article, but 
there are a great number of factors that must affect the amount of this per
centage. Much must depend, for instance, on the advantage or saving in use 
given by the patented invention over other competing devices; and much on 
the cost of the patented article, and the relation borne by that part of it which 
is essentially the subject of the patent to that part which is of ordinary con
struction. The problem is very similar to that which arises when a compulsory 
license is applied for by a subject under the relevant sections of the Patents and 
Designs Act, 1907. It is perhaps impossible, and is certainly inexpedient, to lay 
down any general rule in the matter other than that all the circumstances of each 
particular case have to be considered.

11. In illustration of the impossibility of always applying a percentage of cost 
which should be fixed or only slightly variable, a case may be referred to which 
actually came before the Commission. The claim was for an attachment to 
Vickers' guns which, in practice, enabled the rate of firing to be at least doubled, 
and so was of the utmost value in the short bursts of fire between fighting aero
planes, and was adopted as standard equipment. The cost of each attachment 
was rather under than over 10s. 6d. on the average, and any ordinary percentage 
on this sum would have been grossly inadequate; while the cost of each Vickers' 
gun was stated to be £80, and a considerable percentage on the cost of each gun 
to which the attachment was added might have been too high. The actual award
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made was the unusually large sum of £10,000. It may be noted that if the 
attachment, instead of being a more or less permanent addition, had been some
thing that was destroyed by each burst of firing and required constantly to be 
renewed, then a fairly adequate award might have been made on the basis of a 
moderate percentage of the total cost of all the attachments used. But in the 
case supposed the extra consumption of attachments would have been an eco
nomic disadvantage, and the result of using a percentage basis of remuneration 
both in the actual case and the hypothetical case would be to charge the Crown 
more for the use of the more expensive, and pro tanto less advantageous, invention.

12. So far the only case considered has been the normal and simple one, 
namely, that of the clear use of a valid patent, belonging to a patentee who has 
not occupied any special position in relation to the Crown. It is now necessary 
to mention certain special classes of case where other elements have had to be 
taken into account. The first of these is the class of case already referred to, 
where some doubt exists either as to validity or as to user or as to both, and where 
the patentee and the Crown have consented to the Commission determining the 
matter, and the Commission have thought fit to do so. In such cases an appro
priate deduction or discount has to be made from the amount that might other
wise have been fixed, so as to allow for the risk of the patentee failing to establish 
validity or user or both as the case may be.

13. Another class of case which has not infrequently occurred is where the 
inventor has been in Naval or Military Service or in the employment of the 
Ministry of Munitions, or Air Ministry, and, accordingly, the patent has been 
taken out under the special Regulations applying to persons in that position, 
under which representatives of the Department are to be joined as Patentees. 
In such cases the inventor is not strictly speaking a patentee, and his rights are 
necessarily governed by the regulations or conditions in question, under which 
any remuneration is to be decided by the Lords Commissioners of the Admiralty, 
the Army Council, or the Ministry of Munitions or the Air Ministry. And when 
by agreement the present Commission have been asked to fix this remuneration 
they have, necessarily, had regard to the regulations or conditions in question, 
and have felt at liberty to deal with the matter broadly, and having regard to 
all the circumstances, including inventive merit and the special position of the 
claimant and any assistance given him by the Department in question. Or, in 
other words, they have treated the claim as one not of strict legal right but of 
discretionary reward, and so as analogous to claims under the third head of the 
Original Warrant. And where, as sometimes happens, the controlling Govern
ment Department allows the inventor to exercise certain rights under the patent 
for his own benefit, it is manifestly proper to take into consideration, though not 
necessarily at their full amount any benefits accruing or to accrue to him by 
virtue of such exercise.

14. There is a third class of case where an inventor has refrained from taking 
out a patent, either at the direction or at the request of a Government Depart
ment, or for some reason of public policy. In such cases the inventor is primd 
facie treated as being in the same position as if he had actually taken out a 
patent; but this position may of course itself be liable to one or other of the 
modifications already pointed out. And there is a fourth class of case (though 
this has occurred chiefly, if not exclusively, in claims under the third head of the 
Original Warrant) where the claimant, though not directly subject to any condi
tions or restrictions as being in the employment of the Naval or Military author
ities or of the Ministry of Munitions, has nevertheless in the course of his employ
ment under the Crown had special facilities for apprehending and solving some 
particular problem, or has been given special assistance for that purpose. In any
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such case it is reasonable that there should be some corresponding diminution in 
the amount awarded to him; and the language of Section 29 of the Act of 1907 
would appear to admit of such an allowance being made.

15. We need hardly add that, in cases where patents have lapsed or expired 
before any user by the Crown of the protected invention or during such user, we 
have not recognized any right of the patentee to claim in respect of any user, or, as 
the case may be, of any user taking place after the lapse or expiry of the patent. 
The fundamental condition of the grant of patent rights is that, after the statutory 
term of protection has expired the invention shall be open to all the world, and the 
Crown is as much entitled as any subject to the benefit of this condition. We 
have taken the same view, as hereinafter mentioned, with regard to every inven
tion, whether patented or not, which is publicly announced and thrown open to all 
the world to use and is not the subject of any exclusive or special communication 
to the Crown. Not only is such a public announcement an implied negation of 
any proprietary right in the subject-matter of an invention, but the result of such a 
general publication may well have been that enemy countries derived an advan
tage from the publication as great as, or even greater, than Your Majesty’s 
Government or the Allied countries.

16. The second head of the Warrant comprises cases in which the terms of 
user of a patented invention have been agreed, or are in course of agreement, 
between the patentee and a Government Department; and authorises the Com
mission on the application of the Treasury to make recommendations as to the 
giving by the Treasury of approval of such agreement or proposed agreement, and 
to assist in adjusting or determining any term or terms of any proposed agreement 
as to which the parties may not be fully agreed. Under this head only six 
applications have been dealt with by the Commission. In each of these cases 
the question was as to the approval of an agreement between a patentee and a 
Government Department, and in each case this approval was in fact recom
mended. But before approving the Commission have made inquiry into the 
circumstances of each case, and required to be satisfied not merely that an agree
ment had been come to between the patentee and the Government Department, 
but also that the agreement so come to was a proper agreement and one fit for 
approval.

17. It may be remarked that the procedure under this head is particularly 
suitable to cases where the invention is the subject of a secret patent and strict 
secrecy is essential in the national interest.

18. The third head of the Warrant is that which includes by far the largest 
proportion of the applications that have been made to the Commission. This 
head comprises all cases in which there has been a user for the service of the 
Crown of any inventions, designs, drawings, or processes which, though not 
conferring any monopoly against the Crown or any statutory right to payment or 
compensation, may nevertheless appear from their exceptional utility or other
wise to entitle the inventor, author, or owner thereof to some remuneration for 
such user. And the function of the Commission is, upon the request of the 
Treasury, to enquire into the circumstances of each case and to make a recom
mendation to the Treasury as to the remuneration (if any) that is proper to be 
allowed. The wording of this part of the Warrant at once suggests several 
important distinctions between cases under the first two heads of the Warrant 
and cases under the third head with regard to the inventions, designs, drawings, or 
processes therein mentioned, which may be conveniently designated by the 
collective title of “Unpatented inventions.”

19. In the first place applicants under this head are not relying on any statutory 
or other legal right, but are merely seeking a recommendation for the exercise in 
their favour of the bounty of the Crown. And the terms and conditions on
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which this bounty may be sought for and exercised are obviously entirely within 
the discretion of the Crown. Secondly, the subject-matter which may entitle 
an applicant to obtain a recommendation under this third head is far less strictly 
defined than that dealt with under either of the first two heads. There, it is 
essential that the claimant should have an invention protected by Letters 
Patent. Here, though something in the nature of definite invention is 
indicated, the line of demarcation is much wider and vaguer, and in many 
cases doubts may arise whether the applicants are within the terms of the 
Warrant. And thirdly, it will be noticed that the powers and duties of the 
Commission under this head only arise upon the request of the Treasury.

20. The distinctions with regard to claims for unpatented inventions under the 
third head which have been pointed out in the last paragraph have resulted in 
the adoption of a different form of procedure with regard to these cases. It was 
at once appreciated that the comparative elasticity of the qualifications necessary 
as regards unpatented inventions would result in a very large number of applica
tions which were not of a substantial character and, if not actually frivolous, 
would afford no reasonable prospect of success. These claims, if dealt with by 
the Commission as a body, would involve a great waste of public time, and much 
consequent delay in dealing with more substantial cases. And accordingly, at an 
early state, the Lords Commissioners of the Treasury suggested a scheme for 
relieving the Commission of cases of this character. Under this scheme all 
applications under the third head, which were not referred by some Government 
Department and so shown to be worthy of consideration, were to undergo a brief 
preliminary examination by a Committee consisting of the Secretary in conjunc
tion with the Chairman or one or two other members of the Commission, who 
should decide whether they were of a more or less substantial character and suit
able for the consideration of the Commission as a body, or were frivolous or 
afforded no reasonable prospect of success; and should place them in two separate 
lists accordingly. Any applications listed as not affording any reasonable pros
pect of success were not to be considered as included in any general request by the 
Treasury to deal with applications under the third head. The result of this 
arrangement has been that the Commission as a body have only had to deal with 
applications under this head, which have either been referred by a Government 
Department, or have successfully passed the preliminary examination by the 
Investigating Committee.

21. The Committee under the foregoing scheme has in fact consisted hitherto 
of the Chairman and the Secretary of the Commission, and they have examined 
a great number of applications and decided that a great proportion of them have 
had no reasonable prospect of success. The examination of the applications has 
in the first instance been made in the absence of the applicants and on the written 
materials that were available. But where the result of this examination has been 
unfavourable to the applicants, they have almost invariably been offered an 
opportunity of appearing before the Committee and of having the matter re
considered; and have in a considerable number of cases taken advantage of this 
opportunity. The very rare cases in which no such opportunity was directly 
offered were cases so utterly hopeless that it would have been a cruelty to the 
applicant to encourage him to go any further. But in no case has there been a 
refusal of a request for a personal hearing before the Committee.

22. The Commission are satisfied that the scheme referred to in the last two 
paragraphs has had a most beneficial operation. In only a few cases has an un
successful applicant taken exception to his application being considered, and in 
effect dismissed, by a Committee sitting in private, and without a public hearing 
before the Commission as a body. But, however this may be, the scheme of 
procedure in question was obviously within the competence and discretion of
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public authorities charged with the duty of administering what is mere voluntary 
bounty on the part of the Crown. And the result of the scheme has undoubtedly 
been to clear away and dispose of a great many applications that were predoomed 
to failure, and to leave the Commission as a body free to deal with applications 
of a more serious character.

23. But, whether a claim in respect of an unpatented invention is stopped at an 
early stage by the Investigating Committee or comes on for determination be
fore the Commission as a body, the principles on which the claim is dealt with 
are, of course, the same. And it is now necessary to state carefully some im
portant distinctions between such a claim on the one hand and a claim under a 
patent on the other hand—distinctions which go to the substance and proof of 
the claim.

24. As regards claims under patents, an admission of the validity of a patent 
implies the admission of at least three important requirements, namely: (1) real 
invention, (2) utility and (3) sufficiency of description, and relieves the claimant 
from the obligation of giving any proof in any of these respects. In the case of 
unpatented inventions or alleged inventions, all these presumptions or admissions 
are wanting. And since by the terms and language of the Warrant it is clear 
that the unpatented inventions under the third head are of the same general 
character and description as the patented inventions under the first two heads, it 
is necessary for a claimant in respect of an unpatented invention to prove that 
requirements analogous to, though not necessarily identical with, those above 
mentioned have been satisfied.

25. Thus, in relation to the first requirement, it is clear that an inventor cannot 
properly be rewarded for the use of an unpatented invention apart from some 
definite degree of novelty and inventive merit, though not necessarily in every 
case such as would sustain the grant of Letters Patent. Again, as regards the 
second requirement, the third head of the Warrant refers to “exceptional utility” 
as a general though not necessarily exclusive qualification for a recommendation, 
and it is apprehended that a trifling degree of utility only, such as might for in
stance be evidenced by a slight or partial adoption of the invention, would hardly 
be sufficient to justify a recommendation, though it might perhaps have been just 
sufficient to justify the grant of a patent. And as regards the third of the above 
requirements, it is obvious that a mere general idea or suggestion is not enough, 
but that there should also be something in the nature of an embodiment of the 
idea in a definite form, a reduction of it to a practical working shape, though not 
necessarily the final shape in which it may ultimately have been utilised.

26. There is another and still more important feature in which a claim in respect 
of an unpatented invention differs from one in respect of a patented invention. 
In the latter case the owner of the patent has a monopoly against the public and 
the Crown alike, and is protected against, or compensated for, any use whatever 
of the subject-matter of the invention, quite irrespective of the origin of such use, 
and although it may have been caused by a wholly independent discovery and 
take place in entire ignorance of the patentee's invention. That is the legal result 
of the express monopoly which, on a balance of advantage and disadvantage, it 
has been thought proper in this country, and in most other civilized countries, 
to give to patentees in return for the publication of their inventions. And this 
legal result has to be recognised, notwithstanding that in particular cases it may 
operate too favourably to the patentees and too unfavourably to independent 
discoverers.

27. But in the case of unpatented inventions, there is no legal monopoly or 
right to which effect has to be given. The question in each case is merely one of a 
voluntary reward on the part of the Crown to an inventor whose invention or
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device has been of exceptional utility to the service of the Crown. And, as 
between inventors of similar inventions or devices each claiming that it is his 
discovery that has benefited the Crown and been used by it, though priority of 
discovery and still more priority of communication are considerations which 
obviously tell in favour of the earlier discoverer or communicator (if only as 
raising some presumption that the later discovery was in some measure due to 
the earlier), they are not necessarily conclusive, and may be balanced or out
weighed by other counteracting considerations. The ultimate decision must 
depend on how far if at all the invention of each claimant (whether proximately 
or remotely) caused or contributed to the use of the particular invention or device 
by the Crown. Or, in other words, to obtain a recommendation for a reward in 
respect of an unpatented invention, the claimant must show that his invention 
or device formed at least a link in the chain of causation leading to the use of the 
invention.

28. The important principle in queston is somewhat obscured by the many 
senses in which the word invention is used, namely, sometimes as meaning the 
process of inventing, sometimes as meaning inventive ability, and sometimes 
again as meaning the actual thing or device invented. And it may be well to 
illustrate the working of the principle by a case which occurred in the investiga
tion by the Commission of claims in respect of the invention of the “Tanks.” 
It was found by the Commission that the credit of designing and producing the 
weapon of warfare known as the “Tanks,” as actually used, was to be attributed 
to Sir William Tritton and Major Wilson, who in fact carried out their work in 
the latter part of the year 1915 and the early part of the year 1916; and it was 
recommended that a large award of £15,000 should be made to them. On the 
other hand, it was found that a Mr. L. E. de Mole, an Australian engineer, had 
made and reduced to practical shape, as far back as the year 1912, a brilliant 
invention which anticipated, and in some respects surpassed, that actually put 
into use in the year 1916; and that this invention was in fact communicated at 
the time to the proper Government Department, but was not then appreciated 
and was put aside and forgotten. The result in this case was expressed as follows: 
“We regret that we are unable to recommend any award to him. But we are 
bound to adhere to the general rule in such cases that a claimant must show a 
casual connection between the making of his invention and the user of any similar 
invention by the Government.” It need hardly be said that, had Mr. de Mole’s 
invention been brought either directly or indirectly to the notice of Major Wilson 
or Sir William Tritton, as was clearly not the case, a very different result would 
probably have been arrived at by the Commission.

29. In a previous paragraph dealing primarily with patented inventions, it 
has been stated that, in the case of unpatented inventions also, the general 
principle has been adopted that rewards are not recommended in respect of 
inventions publicly proclaimed and thrown open to all the world to use. The 
common stock of public knowledge is, in our view, as available for the use of 
the Crown without special reward as for the use of any members of the public. 
One illustration of this may be found in the case of medical or surgical discov
eries, which are in accordance with the recognized practice of the medical pro
fession disclosed for the common benefit of all mankind. In one or two cases 
of this kind, claims were advanced tentatively, but after some further con
sideration on the part of the claimants were not pressed to a decision. Sug
gestions have recently been made elsewhere that a fund should be created for 
the pecuniary reward of investigators who have conferred great benefits on the 
public by such discoveries as those, for instance, which have resulted in the 
prevention of disease by inoculation and the like. But we have taken the 
view that all such matters as these lie entirely outside our province, and that
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we are bound to recognise and act in accordance with the existing well-recog
nised practice, under which such discoveries are published for the common 
benefit of mankind, and the Crown, like the public generally, receives any 
consequential benefit as a free gift.

30. So far, an examination has been made of the requirements to be satisfied 
before any recommendation for an award can be made in respect of an unpat
ented invention. It is still necessary to state the principles on which, where 
a recommendation has been made, the amount of the award has been arrived 
at. In such a case, though the extent to which the invention has been used 
is an important consideration, if only as a proof of exceptional utility, it has 
not the same extraordinary importance as it often has in the case of a patented 
invention, since we have not been bound by the terms of any Statute or been 
compelled to deal with the matter on a royalty basis. Many other considera
tions should, in our view, be, and have in fact been, taken into account, such 
for instance as the importance and difficulty of the problem to be solved, the 
time and effort expended in the solution, the inventive merit displayed and the 
reward (if any) obtained by the inventor from other sources. In short, such 
applications have been considered broadly, and having regard to all the cir
cumstances of the case, and not merely from the stricter legal standpoint nec
essarily taken up in the case of the use of patented inventions.

31. The general attitude of the Commission with respect to such applications 
may be compared with that prescribed for the Court charged with decisions 
as to the extension of the terms of patents under the Patents, Designs and 
Trade Marks Act, 1883, or the Patents and Designs Act, 1907. In each of 
these Acts it is provided that the Court “in considering its decision shall have 
regard to the nature and merits of the invention in relation to the public, to 
the profits made by the patentee as such and to all the circumstances of the 
case.'7 Not all the words of this legislative provision are precisely applicable to 
the subject matter now being dealt with, but they are quoted as indicating a 
broad, general, untechnical method of dealing with the essentially discretionary 
task of extending the terms of Letters Patent, which can advantageously be 
applied to the at least equally discretionary task of determining the reward 
that should properly be given to inventors of unpatented inventions which 
have been employed with exceptional advantage by or on behalf of the Crown.

32. While, however, the gratuity recommended in respect of an unpatented 
invention may often be much less than the amount that would have been 
awarded in respect of the same invention had it been actually patented, it is 
scarcely possible that the contrary should be the case. An inventor can hardly 
be put in a worse position because he has secured the protection of Letters 
Patent. The remuneration for a patented invention is almost necessarily the 
high water mark of any possible gratuity for the same invention if unpatented.

33. So far, the remuneration for unpatented inventions has been dealt with in 
the same way as that for patented inventions, namely, by considering the com
paratively simple or normal case of an outside inventor, that is an inventor who 
has not occupied any special position in relation to the Crown. Such an inventor 
may be considered as being in the most favourable position for claiming remu
neration. It is now necessary to mention and deal with certain cases in which 
an inventor’s claim to remuneration is affected in a greater or less degree by the 
special position occupied by him.

34. The most usual case of the kind is that in which the inventor at the time 
of making his invention has been in the service of the Crown, or rather in some 
branch of that service which has been more or less connected with or interested 
in the subject matter to which the invention relates. In such circumstances 
the inventor has had the considerable advantage, in consequence of such service,
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of having had his attention brought more or less directly to the existence and 
nature of the problem and to certain of the conditions of its successful solution. 
His position is to some extent comparable with that of workmen or scientific 
advisers in the employment of engineering or manufacturing companies, who 
are ordinarily precluded by the terms of their employment from taking out patents 
for their own benefit. And while some allowance or discount has had to be made 
on this score even in the case of officers who held temporary commissions only, 
and whose general training and experience have been gained in the course of 
civilian employment, there is still more reason for doing so in the case of officers 
who have held permanent commissions, and who have been trained throughout 
in the Government service. It is clear that, as against a temporarily commis
sioned, and still more as against a permanently commissioned officer, an outside 
inventor has in general fewer opportunities and facilities for discovering and 
working out a device to meet a practical need, and is entitled to the greater credit 
if he succeeds.

35. Further, the more closely an officer’s service brings him in contact with 
the subject-matter to which an invention relates, or the more nearly modifica
tions or adjustments of this subject-matter lie within the scope of his duties, the 
greater should be the allowance or discount referred to in the preceding para
graph. There have in fact been many applications before the Commission in 
which there has been a considerable contest between the applicant and the 
representatives of the Government Department as to the precise employment of 
the applicant and the exact scope of his duties; and it has often been difficult to 
arrive at a perfectly satisfactory conclusion on these questions. But as to the 
general principle there can be no doubt, and it is because of this general principle 
that so much importance has been attached to the ascertainment of the particular 
facts in individual instances. Indeed, in the extreme case of the employment of 
an individual for the very purpose of research and discovery, his remuneration 
in that capacity obviously covers all the results to be derived from his investiga
tions, and he can have no valid reason to expect any further reward, however 
meritorious and fruitful his service; though it may possibly be that the exceptional 
brilliancy and utility of a discovery made even in these circumstances might be 
such as to merit a special exercise of the bounty of the Crown.

36. Another case in which the reward for an unpatented invention may well 
be less than the normal is that of the inventor being a contractor for a Govern
ment Department. In such a case not only is his attention directed to the pre
cise problem to be solved and to the general conditions of its solution, but he 
will in the course of solving it probably have added to his profit in connection 
with existing contracts or been aided in obtaining other contracts. So far, of 
course, as his invention is embodied hi that which he himself supplies, his position 
can be no better than in the analogous case of patented inventions; and he cannot 
ordinarily claim anything beyond the pri3e of that which he supplies. But even 
as regards the use of his invention in additional articles manufactured by other 
persons, the position of the contractor-inventor appears to be inferior to that of 
the outside inventor, at any rate to the extent to which the contractor-inventor 
has received benefits in connection with his own contracts and probably to a 
further extent; and this would seem to be particularly so where the nature of the 
invention is such that it is necessarily disclosed in the course of carrying out the 
contractor’s own contract.

37. It has been mentioned in a previous paragraph that, in recommending 
remuneration for unpatented inventions, account should be taken of rewards 
obtained by the inventors from other sources, and it may be well to deal with 
this matter a little more fully. Such a circumstance could not, it is conceived, 
be properly taken into account when settling the terms of user of a patented
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invention under the 29th Section of the Act of 1907 and the first head of the 
Warrant, for in such cases the patentee has a strict legal claim against the Crown, 
which cannot be prejudiced or affected by the fact that he has benefited from other 
sources. But, when the question is that of the exercise of the Crown's bounty 
for unpatented inventions, the matter stands on an entirely different footing. In 
cases, for instance, where the unpatented invention has been useful both for the 
services of the Crown and for commercial purposes, and the inventor has derived 
large personal profits from the latter source, there is obviously far less (if any) 
occasion for the exercise of the Crown's bounty in his favour. And this principle 
obviously applies equally "where the invention, though protected by Letters 
Patent, has, through the inventor being subject to service regulations, been vested 
in or assigned to nominees of the Crown, and permission has subsequently been 
given to the inventor to deal with the commercial side of the invention for his 
own purposes.

38. Some discount has also to be allowed in cases where an invention, though 
discovered independently, has been worked out and perfected at the expense of 
a Government Department or with the aid of its staff or both. A good instance 
of this was a very ingenious and fruitful invention for the purpose of locating 
enemy artillery by sound. The invention was made quite independently in 
France by a scientist of eminence, who was temporarily commissoned as an 
artillery officer; its importance was at once appreciated, and every facility was 
placed at the inventor's disposal by the staff of the Telegraph Service for the 
development and perfecting of the invention. In this instance a handsome 
award was recommended, but in arriving at the amount some allowance was 
made for these special facilities. And a far greater allowance has often to be 
made in those cases where the invention or discovery of the inventor has not by 
itself constituted the device or machine actually used, but has either been only a 
subordinate part of it, or has merely formed one step or link in its evolution. 
Indeed, in such cases the reward that may be properly given to the claimant 
may vary, according to the circumstances, from nearly the whole amount that 
would be appropriate, had he invented the total device or machine, to the 
smallest and most insignificant fraction of that amount.

39. The foregoing instances or classes of case are not and do not purport to be 
exhaustive. They merely indicate the importance that has been attached to 
some of the more ordinary sets of circumstances which have been found to occur 
in claims with regard to unpatented inventions, and illustrate the general prin
ciples on which the Commission have endeavoured to ascertain the comparative 
merit of the various claimants for the purpose of recommendations for award. 
There would be no advantage in attempting to do more than this; for there has 
been, and will necessarily be, an infinite variety of facts in relation to the various 
claims or applications coming before the Commission. And, though there may 
be some broad features of resemblance or difference which are useful for the 
purposes of general classification and distinction, it is of the highest importance 
that exclusive attention should not be paid to these broad features alone, but 
that the Commission should be entitled to consider in each case “all the cir
cumstances" of that case.

40. It has been the experience of the Commission, and particularly of the 
Investigating Committee, that many claimants in respect of unpatented inven
tions, and particularly those of the less educated classes, have been seriously 
dissatisfied with the treatment previously received by them in respect of their 
inventions; and that some of them have not hesitated to allege that officials in 
Government Departments have, consciously or unconsciously, appropriated and 
claimed the credit of inventions and suggestions submitted by the claimants. 
There are many causes for this widespread belief, some of the chief of which
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seem to us to be unavoidable. In the first place, necessity being the mother of 
invention, the various needs that became apparent to the public during the 
progress of the war caused a great number of persons to apply their minds to 
problems that had long been familiar to officers in the various Services, and pro
duced a large crop of suggestions and inventive ideas, sometimes numbering 
hundreds in a day, which were of a very crude character, and were made in 
complete ignorance of everything that had been done before in the way of solu
tion. Further, a large number of these inventors assumed that they were the 
only persons who were applying their minds to the subject, and that anything 
of a similar character which was afterwards used or alluded to in the press was 
the result of their communications, either to some member of the Government, 
or to some department, or even to the public press. Again, the mere fact that 
a communication was courteously acknowledged by the officials who received it, 
was often construed by sanguine inventors as a conclusive proof of the importance 
of the communication; and no allowance was made for the necessary reticence of 
the authorities, who, in fact, were often unable to indicate their reasons for 
declining an invention or considering it belated without making a disclosure of 
their position which might have divulged most important information to the 
enemy. And lastly, inventors of this class seem, as a rule, to be entirely unaware 
of the enormous difference between a mere general idea or suggestion, and such a 
definite practical working appliance as could alone be of any real use. As a 
general rule it is in the development of an idea and the practical methods of 
overcoming inherent difficulties that the main value of an invention consists. 
But the great majority of the inventors in question not only were satisfied with 
suggesting the vaguest and crudest ideas, but in some cases relied on this very 
vagueness as entitling them to credit for initiating or suggesting the main idea 
of devices or appliances, which in fact bore very little, if any, resemblance to 
that which had been suggested by them.

41. The Secretary, however, and the Investigating Committee, while recognis
ing that the distrust of inventors might be due to one or more of the causes just 
stated, have not been content with such an explanation; but on the contrary in 
every case in which there appeared to be any semblance of a sustainable claim 
have proceeded to make inquiries of the Department or Departments concerned, 
and taken steps to satisfy themselves as far as reasonably possible that the inven
tion had not been unfairly appropriated or used. For this purpose the various 
Departments have made the freest disclosure to the Commission of the minutes 
and proceedings relating to the adoption and development of the various 
appliances and devices used by them; and it has generally been possible, in the 
case of any important invention, to trace the history of its discovery and develop
ment. And in the result we are glad to be able to say that in almost every case 
that has come before either the Investigating Committee or the Commission there 
has been no reason whatever for supposing that anything of the kind had occurred; 
and that in the remaining one or two cases, though some suspicion of the kind 
might be left, there has been nothing that amounted to proof. Further, when 
applicants have claimed to appear personally or by some representative before 
the Investigating Committee, it has often been possible to show them portions of 
confidential reports from officers of the Departments concerned, which were 
prior to the first communication from the applicant, or which otherwise showed 
that the matter in question had been dealt with irrespective of the applicant’s 
suggestions. And in many cases the applicant himself appeared to be ultimately 
convinced by such means that his claim was unfounded; though, of course, there 
were other cases in which applicants were dissatisfied with the result, and a very 
few in which they questioned the impartiality or competence of the tribunal.

114297—36------64
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42. Under Section 8 of the Patents and Designs Act, 1919, a section which 
was brought into operation on the 23rd April, 1920 by an Order of the Board of 
Trade, considerable changes were made in the method of determining the terms 
on which patented inventions might be used for the services of the Crown; 
and in particular it was provided that in disputed cases the tribunal to adjudicate 
should no longer be the Treasury but should be the High Court, who might refer 
the matter or any part thereof to arbitration as therein provided. This change 
in the law was met by Your Majesty’s further Warrant dated the 5th day of 
October, 1920, which provided that, upon the application of the patentee and 
with the consent of the department concerned, any such dispute might be referred 
to this Commission, who were therebj^ authorised to investigate and determine, 
so far as might be necessary for the purposes of proceedings before them, all ques
tions of infringement and validity of the patent involved.

43. In any case there would be but little immediate occasion for resorting to 
the power under this Warrant, since the great majority of the claims before the 
Commission are not based upon strict statutory patent rights but are brought 
either directly or indirectly under Head III. of the Original Warrant. But beyond 
this it has recently been decided in “re Hale’s Patents” (31 R. P. C. 171) that the 
provisions of the new section are not retrospective and do not apply to the use of 
patented inventions before the 23rd April, 1920. And therefore so far as any user 
during the great war and for nearly eighteen months after its close is concerned, 
the Treasury or the Commission in lieu of the Treasury under the Original War
rant, still remains the proper tribunal to settle the terms of user of patented 
inventions.897

In the Second Report of the Royal Commission on Awards to 
Inventors, dated November 14, 1922, signed by Charles H. Sargant, 
Chairman, Robert F. Norton, H. D. McLaren, Gerald Chadwyck- 
Healey, Charles E. Ellis, G. L. Barstow, Cecil E. Fitch, Wm. Pearce, 
W. Temple Franks, Lionel H. Hanbury, Robert Young, and A. 
Chaston Chapman, it was explained further that:397 398

3. The general principles on which we have proceeded in the determination of 
the matters submitted to us have already been stated at some length in our First 
Report; and, as the result of our subsequent experience, we do not find it necessary 
to alter or qualify any of these statements. But it may be desirable to call 
attention to certain further cases or classes of case with which we have since 
dealt, and in which the application or extension of these general principles is 
practically illustrated.

4. Patentees who have themselves manufactured or supplied patented articles 
for the public service have not infrequently made claims for an addition to the 
price of the articles by way of royalty or extra remuneration in respect of the 
invention embodied in the goods. In general, and apart from such special cir
cumstances as are hereinafter mentioned, such claims have been disallowed. 
The special utility resulting from the patented invention has often been the very 
reason for the purchase of the goods in question. And in any case the sale of a 
patented article by a patentee involves the right of the purchaser to make use of 
the article sold without any further payment, whether the purchaser be a member 
of the public or a Government Department. And we have felt bound to adhere

397 Royal Commission on Awards to Inventors, First Report^ British Command 
Paper 1112 (London, 1921) 3, 4-10.

398 Royal Commission on Awards to Inventors, Second Report, British Command 
Paper 1782 (London, 1922) 3-10.
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to this general rule notwithstanding the fact that the contractor, whether through 
some original miscalculation or through unexpected increases in the price of 
labour or materials, may have made a profit quite inadequate to the preliminary 
expenses or risks incurred, or may even have suffered a loss. Any such considera
tions are, in our view, outside the scope of our functions, and could only be dealt 
with by the Lords Commissioners of Your Majesty’s Treasury or such other 
body as might have jurisdiction to deal with cases of special hardship. In one 
case, however, namely, that of the Walton Motors, Limited, the claim on the 
ground of hardship was so inextricably mixed up with the claim for royalty or 
quasi-royalty, that, at the request of the Treasury, and with the consent of the 
Claimants, we adjudicated on both claims together. And we have expressed our 
willingness to act on the same lines and with the same consent in any similar case.

5. But the foregoing general rule, that the price of a patented article includes 
all royalty or quasi-royalty for its subsequent use, may of course be altered or 
qualified by any express or implied contract to the contrary. In some cases the 
terms of purchase of an article by a Government Department have expressly 
provided that the agreed price should be exclusive of royalty. And in other 
cases such a term or condition has been implied by virtue of the other conditions 
of the contract, such as for instance the ascertainment of the price on a “costing” 
basis determined by the price of labour and materials. In all these cases we have 
proceeded to determine the remuneration payable to the patentee having regard 
to the alterations or qualifications of the general rule which have been introduced 
by the particular contract in question.

6. In one or two cases patented articles had been supplied by a company or 
firm to a Government Department at a full price expressly or impliedly including 
royalty; and subsequently an employee of the contractors, who had been through
out aware of the manufacture and supply of the articles, has made a separate 
claim against the Government for royalty on the ground that he was the real 
inventor. In such cases (even where the Claimant was joined with the Con
tractors as patentee) we have held that the Government Department was entitled 
to rely on their position as the purchasers of the articles, and that any right of the 
Claimant was against his employers, the Contractors, only. The employee’s 
knowledge of and acquiescence in the sale of the articles at a full price were 
obviously incompatible with any right to make a further charge against the 
purchasing Department for the subsequent use of the purchased goods.

7. The cases dealt with in terms by the last three preceding paragraphs have 
been those of claims by actual patentees. But where claims have been made 
in similar circumstances by inventors who were not patentees the result has of 
course been the same. Objections of the kind mentioned in those three para
graphs, which were fatal to the statutory claim of a patentee, would necessarily 
have at least equal force as against claimants who were not relying on a statutory 
right by applying for an ex gratia reward. Indeed, we have not in the present 
Report thought it necessary to make express distinctions in most cases or classes 
of case between those falling under Heads 1 and 2 of the Original Warrant and 
those falling under Head 3. The general distinctions between them have already 
been pointed out in our First Report and do not need recapitulation.

8. Reasoning similar to that stated in paragraph 6 has also been applied by 
us to a case in which a Claimant on the one hand asserted that he had been the 
first to submit an invention to a Government Department, and that as a con
sequence of the knowledge so obtained some other person had obtained Letters 
Patent protecting the invention; but on the other hand admitted that he, the 
Claimant, had raised no protest against the grant of these Letters Patent, and
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had taken no steps to have himself substituted on the register as the true and 
first inventor. We have taken the view that, so long as such Claimant allowed 
the Patent to remain in the name of the alleged wrongdoer, the Departments of 
the Crown were at liberty to make a conclusive bargain with the actual patentee 
in the past, and that as to the future it was a necessary preliminary to the suc
cess of any claim against the Crown by the Claimant that he should succeed in 
proceedings against the actual patentee to have the latter’s name removed from 
the register and the Claimant’s name substituted.

9. On the other hand, the existence upon the register of Letters Patent which 
might possibly cover an invention, but which were not within the knowledge 
either of the inventor or of the Government Department in question at the time 
of the user of the invention, has not been held to be an absolute bar to a claim 
by the inventor under Head 3 of the Original Warrant, since for the purposes 
of such a claim we have thought that the most material elements were the proof 
of service rendered to the Crown and the extent or utility of such service. The 
existence of such Letters Patent might, however, tend to diminish the quantum 
of the remuneration recommended for such an inventor, both as discounting to 
a greater or less extent the special originality of the invention, and as lessening 
the benefit to the Crown by subjecting it to a possible claim by the actual pat
entee for royalties or quasi-royalties under Section 29 of the Patents and Designs 
Act, 1907.

10. Cases have sometimes occurred of claims for inventions or improvements 
which have been jointly made by persons whose position and obligations towards 
the Crown have not been identical, in that one of them only has been an outside 
inventor and the other has been an officer or servant of the Crown in a branch 
of the service more or less closely connected with the invention in question. In 
such cases, unless it has been possible clearly to distinguish that part of the 
invention which is solely due to the outside inventor and has been irrespective 
of the facilities at the disposal of the Crown servant, we have taken the view 
that the allowance or discount prima facie applicable to the reward of the latter 
inventor, as pointed out in paragraph 34 of our First Report, ought to be applied 
to the reward in respect of the total invention. When once the opportunities 
and facilities at the disposal of the inside inventor have been available for the 
production of a joint invention, it is in our judgment incumbent on any one of 
the joint inventors whose share in the invention has been independent of such 
advantages to establish quite clearly the fact of such independence.

11. In Paragraph 35 of our First Report we have referred to cases in which 
claims for inventions or improvements had been made by persons in the employ
ment of the Crown in circumstances which might be held to bring the making 
of these inventions or improvements within the scope of their duties, and in 
particular to cases where the Claimants had been employed for the very purpose 
of research and discovery. Since the period covered by that Report we have 
had to investigate a large number of important claims of this kind, including 
claims in respect of (a) smoke and gas generators, (b) field kitchens, (c) improve
ments in tanks, (d) improvements in fuses and gaines, (e) depth bombs and mines, 
(/) protection against poison gases, and (g) improvements in high explosives. 
In dealing with these claims we have found no reason for departing from the 
general principles already enunciated in the paragraph just mentioned, but we 
have again experienced in individual cases much difficulty in ascertaining the 
true extent of the Claimant’s employment. In many cases there has been a 
regrettable attempt to sub-divide and limit the scope of the duties of Govern
ment officers and servants to an altogether undue extent, and to claim rewards
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in respect of any improvement or suggestion which was not within the narrowest 
possible range of their employment. Indeed, in some cases, the standard of 
efficiency sought to be set up was that which would just have saved the Claimant 
from dismissal, and anything beyond this minimum was made the foundation of 
a claim for special remuneration. We have declined to adopt so narrow and 
technical a standard of duty, particularly at a time of great national emergency, 
and when those not engaged in these comparatively safe, though necessary, 
employments were risking life and limb in the combative services of the Crown.

12. Further, in the cases of some individuals admittedly engaged under one or 
other of the Government Departments for the express purpose of research and 
discovery, attempts have been made to substantiate their claims to reward, 
either on the ground that they had incurred grave personal risk in their investi
gations (as in the case of those employed in the testing of appliances for the 
production of poison gases or for protection against these gases), or on the ground 
that they had given their services either at an insufficient remuneration or 
purely voluntarily. In neither class of case, however, did we consider that we 
were at liberty to take these special features into account as differentiating these 
Claimants from others, and to estimate the result in the terms of a pecuniary 
award or recommendation. In the first class of case, though we fully recognised 
the courage and devotion to duty that had been displayed, we thought that any 
recognition or reward should be of a different character and such as we had no 
power to confer or recommend. And, in the latter class of case, we have through
out taken the view that we were not entitled, even had we been qualified, to 
review or readjust the terms on which the Claimants had been employed and 
remunerated; and that, where there had been an express offer of voluntary help 
in research or investigation, such an offer was incompatible with a subsequent 
claim that the volunteer should be placed in a better position with regard to the 
fruits of his service than if he had been paid in the ordinary way. We may add 
that in the most important of the cases last referred to the voluntary or semi
voluntary services were rendered in the course of a joint investigation with 
others, and constituted a part of what may be designated “team-work,” a cir
cumstance which would have rendered it very difficult, even had it been other
wise legitimate, to differentiate the w^ork of the volunteer from that of his co
investigators, and to estimate the value of the former work separately.

13. In the final sentence of paragraph 35 of our First Report it was hinted that, 
even in the case of a Claimant who had been employed for the very purpose 
of research and discovery, the exceptional brilliancy and utility of a discovery 
so made might possibly be such as to merit a special exercise of the bounty of the 
Crown. We have not, however, during the period of nearly 3 1/2 years over 
which our labours have extended, met with any instance of such surpassing 
merit as would justify us in recommending the exercise of this extraordinary 
indulgence.

14. In the last three paragraphs we have stated some of the cases in which and 
the reasons for which we have disallowed claims on the part of inventors in the 
service of the Crown, or “Service Inventors.” But there have, of course, been 
many cases in which claims by “Service Inventors” have been allowed, and 
awards of considerable amounts have been made to them. Wherever the inven
tions of such inventors have been made outside what has been, in our judgment, 
the true scope broadly considered of their duties, and have been of some con
siderable degree of importance, then, notwithstanding that such inventions 
may have been made while in the service of the Department with which they 
have been connected, we have held them entitled to a recommendation for 
award. But, in so doing, we have, of course, applied such discounts as are
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indicated in our First Report, and as are in our judgment appropriate in each 
particular case.

15. Paragraph 37 of our First Report dealt with the case of inventors who, 
either not having a patent or being debarred by Service Regulations from the 
full benefit of a patent, had received remuneration from outside sources; and 
stated that in such a case there was “far less (if any) occasion for the exercise 
of the Crown’s bounty in his favour.” And it may be desirable to call attention 
to a very striking instance of the application of this rule in the case of the claim 
of Commander Burney, R. N., in respect of the “Paravane,” which was undoubt
edly one of the most important inventions made during the whole course of the 
war. Here we found that “the main credit for the invention and development 
of the Paravane is to be attributed to this highly inventive and resourceful 
officer”; and that, but for the remuneration that had already been received by 
him, we should have been bound to recommend an award to him of a very large 
sum. It appeared, however, that the Admiralty, without whose consent Com
mander Burney was not entitled to deal with any rights under the Patent or 
Patents, gave him permission to dispose of the commercial rights in respect of 
the invention for his own benefit; and that there had already been received from 
this source a sum of no less than £350,000, of which Commander Burney’s 
individual share amounted to £265,000. Accordingly we held that, great as this 
officer’s services had been, they had been very fully remunerated, and that it 
was impossible to recommend the payment to him of any additional sum. It is 
only fair to Commander Burney to state that his real object in making a claim 
seems to have been to establish his right to the credit of the invention, and that 
he had previously expressed his intention of applying towards some Naval 
Charity any sum that might be awarded to him.

16. We desire also to protest against an assumption that seems to have fre
quently been made, that the constitution of this Commission involved the crea
tion in favour of inventors of some new rights or expectations to which they were 
not previously entitled. Such a result is, in our view, distinctly contrary to the 
plain terms of the Original Warrant, which obviously was founded on the excep
tional number and importance of the claims which had been caused by the 
late war, and merely aimed at a change, with the consent of the parties, in the 
tribunal which was to adjudicate on these claims. There is nothing in the gen
eral scope or particular language of the Original Warrant to improve the position 
of possible Claimants, or to subject the Crown to any greater legal or equitable 
liability than had previously been enacted or recognised; and in our view no 
claim is cognisable by this Commission which would not have been cognisable 
by your Majesty’s Treasury, and, indeed, would not, apart from agreement, 
still be so cognisable. The neglect of these considerations has involved the pre
ferment before this Commission of a number of quite small and trifling claims, 
whose very insignificance would in the past have precluded their being preferred 
to or seriously considered by Your Majesty’s Treasury. And it should be recog
nised for the future that, except, of course, in legal claims falling strictly within 
the language of Section 29 of the Patents and Designs Act, 1907, this Commission 
gives full effect to the words of Head 3 of the Original Warrant which refer to 
“ exceptional utility or otherwise,” and cannot devote consideration to claims 
for inventions which have not resulted in some considerable advantage to the 
public services of the Crown.399

399 See also, the Royal Commission on Awards to Inventors, Third Report, British 
Command Paper 2275 (London, 1925), and Fourth Report, British Command 
Paper 2656 (London, 1926).
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Ordinarily either the cost of repair, or the value of the use of 
property seized, or both, will adequately compensate the owner for 
Cables ^emPorary loss °f property or damage to it.

However, in certain cases, even after the repairs 
have been made the damage continues. This, for example, has been 
found to be true in a number of cases where submarine cables have 
been permanently damaged.

The claim of the Great Northwestern Telegraph Company (Great 
Britain v. United States) was presented to the Anglo-American Tri
bunal established under the special agreement of August 18, 1910.400 
Claim was made by a British corporation for $1,039.58 (later reduced to 
$939.58), together with interest, for damage done to its telegraph cable 
in Quebec harbor on July 17,1914 by the United States gunboat Essex, 
which dropped her anchor in a reserved space and fouled the cable.

It appeared from an affidavit of the superintendent of the company 
that within eight days after the cable was damaged the cable was 
examined and the damage estimated to be at least one third of the 
original cost of the cable, viz. $679.48. The actual cost of repairs 
was $148.10. The claim was submitted for both of these items, 
$827.58, plus $212 for fees of counsel (afterwards reduced to $112), 
or a total of $939.58. The United States admitted liability for 
$827.58—the depreciation plus cost of repairs—but denied any lia
bility for counsel fees.

The Tribunal held that $827.58 should be allowed. In doing so, 
it called particular attention to the fact that the estimated damage 
of $697.48 was simply the contention of the injured party, unsupported 
by other evidence, and that “in view of all the circumstances it does 
not consider it equitable to allow interest”.401

A claim was presented against the United States on behalf of the 
Hong Kong Telephone Company, Ltd., Hong Kong, China, for the sum 
of $3,000 Hong Kong currency, on account of the damage to the 
company’s submarine telephone cable when it was hooked by the 
anchor of the U. S. S. Jason on March 4,1926.402 In September 1928, 
a breakdown occurred in the cable line that was alleged to have been 
caused by the strain placed on the cable at the time it was hooked 
by the anchor of the Jason. The claimant presented a bill for 
$350 Hong Kong currency, the cost of repairs in 1926, and for 
$4,114.71 Hong Kong currency, the cost of the repairs made in 
September 1928, i. e. a total of $4,464.71, Hong Kong currency.

The United States Government offered to pay the total cost of 
repair of the damage sustained in 1926, plus one half of the repair 
bill of 1928, or $2,057.35 Hong Kong currency, plus $350 Hong Kong

400 Nielsen's Report (1926) 436.
404 Ibid. 437.
402 MS. Department of State, file no. 411.46GH75.
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currency—in all, $2,407.35 Hong Kong currency. That Government 
took the position that although there was no proof that the 1928 
repair bill was the result of the 1926 injury, nevertheless, in view of 
this possibility, it would be willing to pay one half of the sum claimed 
on that account. The sum of $1,157.21 XJ. S. (equivalent to $2,407.35 
Hong Kong currency at $0.4807) was paid to the claimants by the 
United States, pursuant to an act of Congress approved March 26, 
1930.403

Vessels

Although the subject of the existence or absence of responsibility 
for the wrongful interference with a vessel is not primarily within the 
scope of this work, it may be briefly stated that where a vessel has 
been legally seized upon probable cause,404 and thereafter the seizure 
has been regularly investigated and the vessel has been restored to 
the owner, without undue or unreasonable detention, the suspicion 

having been found to be groundless, damages are not 
SloweSe1101 recoverable.405 The meaning of the term “probable 

cause” was directly raised in the case of The Coquitlam 
(Great Britain v. United States). There damages were awarded

403 Deficiency Appropriation Bill, 46 Stat. 90, 110.
In the case of the Eastern Extension, Australasia and China Telegraph Company, 

Limited (Great Britain v. United States), arbitrated by the two Governments 
under the terms of the special agreement of August 18, 1910, a claim was put 
forward by Great Britain based on the cost of repair to the claimant company 
of the Manila-Hong Kong and the Manila-Capiz submarine telegraph cables 
cut by the United States naval authorities during the Spanish-American War in 
1898. (Nielsen's Report (1926) 73.) The Tribunal held, Henri Fromageot, 
President, that the United States as a belligerent was entitled to cut the cables 
without thereby incurring liability under international law and that there was 
“no ground of equity, upon which the United States should by adjudged to pay 
compensation for the materialization of this risk in the form of an act of war 
the legitimacy of which is admitted." {Ibid. 76, 79.)

404 por seizures with or without “probable cause", see the following cases:
The South American Steamship Company, The Itata (Chile v. United States), 

convention signed May 24,1897, Perry’s Report (1901),unpaged, docket 18;
Locke v. United States (1813), 7 Cranch 339, 348; and
The Paquete Habanat The Lola (1900), 175 U.S. 677.

405 Richard Wildman makes the following summary of the liability for wrongful 
interference with a vessel:

Where a capture is not justifiable, a captor is answerable for every dam
age (i). [(£) Per Cur. The William, 6 Rob. 316.] Where a ship, unjusti
fiably captured, was lost on her way to England, the captor was held liable 
in costs and damages (k). [{k) The Nemesis, Edw. 50.] Where there was
no justifiable cause of seizure, costs, damages, and demurrage were allowed 
to the claimants (l). [(0 The Triton, 4 Rob. 78.] Where a capture is
justifiable, a captor is only responsible for due diligence (m). [(m) Fer Cur.
The William, 4 Rob. 316.] It is not a correct position, that where due dili
gence is required, captors are answerable only for such care as they would
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the British owners of the cargo of the British vessel Coquitlam where 
the vessel and cargo were seized in good faith but under an erroneous
Footnote 405—Continued.

take of their own property. This is not a just criterion in such a case. For 
a man may, with respect of his own property, encounter risks from a view of 
a particular advantage, or from a natural disposition to rashness, which 
would be entirely unjustifiable with respect to the custody of goods of 
another person, which have come to his hands by an act of force. Where 
property is confided to the care of a particular person, by one who is, or may 
be supposed to be, acquainted with his character, the care which he would 
take of his own property may be considered as a reasonable criterion. But 
in cases of capture there is no confidence reposed, nor any voluntary election 
of the person, in whose care the property is left. It is a compulsory act of 
justifiable force, but still of such force as removes from the owner any respon
sibility for the imprudent conduct of the prize master. It is not enough, 
therefore, that a person in that situation uses as much caution as he would 
use about his own affairs. The law requires that there should be no defi
ciency of due diligence. Hence, where the prize master refused to take a 
pilot, and the ship and cargo were lost, restitution in value was decreed (ft), 
[(ft) The William, 6 Rob. 319; The Der Mohr, 3 Rob. 129.] But where 
there is a regular pilot on board, and the persons under him do their duty, 
and it is not shewn, that the damage has arisen from want of obedience in 
them, or from any cause assignable to the want of that control, which the 
captor is bound to exercise over the crew, the captor is exonerated. It was 
objected to this rule, that it might be a grievous hardship on the owner to 
have the responsibility for the loss of a valuable ship turned over to a pilot, 
who may be a person of no substance. But the Court held, that there was 
nothing in this objection to justify a distinction, and to throw back the 
responsibility on the captors, who are chargeable with nothing but the 
appointment of one of the established pilots, of whose qualification they are 
not judges. Where captors have taken the precaution of putting a pilot 
on board, they are exonerated from any accident occurring in the navigation 
of the vessel (o). [(0) The Portsmouth, 6 Rob. 317 (ft).]

A captor is not entitled to send his prize to any port, that he may choose 
to select. It must be a convenient port; and in that consideration, the con
venience of the claimant in proceeding to adjudication is one of the first 
things, to which the attention of the captor ought to be addressed. Hence, 
where a vessel was justifiably seized, but delay was incurred in consequence 
of the vessel being sent to Shetland, instead of Leith or Berwick, or any of 
the principal northern ports of the kingdom, demurrage and the expense of 
hearing a petition for costs and damages were allowed (p). [(p) The Wil-
helmina, 5 Rob. 143.] The first duty of captors, according to the instruc
tions, is to bring their prize to some convenient port. Convenient is a large 
and general term, leaving a certain latitude of discretion, but a discretion to 
be cautiously exercised, and with reference to the view, which the Crown 
itself must be supposed to have entertained in issuing the instructions. 
Conveniences are of different kinds; some of a slighter nature, some almost 
indispensable. Among the most important, must be considered that of 
bringing the vessel to a port, where she may lie in safety, since that cannot 
unquestionably be deemed a convenient port, which does not afford security 
and protection to the property, that is brought in. An open road, for 
instance, where the ship may be occasionally exposed to the weather, cannot 
be a place of security. It is, therefore, quite impossible that it should be
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interpretation of a statute of the United States by officers of the 
United States. The vessel and cargo were libeled and ordered for-
Footnote 405—Continued.

considered as a convenient port for the preservation of property. Another 
material ingredient of convenience will be, that the port should be of sufficient 
capacity to admit vessels to enter without unloading their cargoes; since it is 
the intention of the Legislature, that bulk shall not be broken. Captors are 
not to meddle with the cargo in any manner, without the authority of the 
Court, which cannot be exercised until the vessel has been brought into port. 
It is also highly desirable, that the port should be a place, which holds ready 
communication with the tribunals, which have to decide on questions arising 
out of the capture; that the parties may have access to advice, and be enabled 
to obtain the necessary information; and that the directions of the Court of 
Admiralty may be carried into effect with despatch. These are the leading 
points of consideration, and may be deemed indispensable. On the other 
hand, there may be conveniences, of a subordinate nature, in favour of the 
captor, which may be also very deserving of attention, where they do not 
interfere with those of higher moment. For instance, that owners of pri
vateers may elect their own port is but a reasonable advantage in itself, 
when kept within proper limits, and not suffered to predominate over the 
interests of other persons, and more especially over those general purposes 
of public justice, to which the Court is principally bound to attend. The 
privilege of electing their own ports is a convenience, which may be allowed 
cseteris paribus. And it is one, in which the Court will be disposed to sup
port them, when it does not become the cause of greater inconvenience to 
others. But the just limits of this personal accommodation are to be dis
tinctly observed; it is not an object to be pursued indiscriminately for the 
mere profit of agency and commission, in the neglect of other considera
tions of higher or more general importance. Where a vessel was taken to 
Jersey, which was not a port fit for the reception of such a vessel, which was 
not safe in the outer port, and could not be taken into the inner port without 
breaking bulk, and the captors proceeded to unliver the cargo, they were 
held liable for the damage sustained (q). [(5) The Washington, 6 Rob. 275.]
Where a vessel was taken to Lisbon and unnecessarily detained there for six 
weeks, costs and damages were given, though an offer to release on bail had 
been refused (r). [(r) The Peacock, 4 Rob. 185.] Where a vessel coming
into port in distress was seized as droits of Admiralty, and no proceedings 
were taken for three or four months, during which time she was exposed 
with a valuable cargo in an open bay on a lawless coast in the winter season, 
payment of demurrage and damages was decreed against the seizor. In this 
case considerable damage had accrued in consequence of proceedings being 
instituted before an incompetent tribunal; it was held that the claimants 
were entitled to compensation for that damage. This gave rise to the 
question, how far the Crown, acting not on its own prerogative rights, but 
in the office of Admiralty, can be made answerable for damages accruing to 
property in the hands of its officers. It became unnecessary to decide this 
question, as the officers of the Crown undertook that the government would 
attend to the recommendation of the Court (s). [(s) The Madonna del
Burso, 4 Rob. 169.] Where a ship justifiably captured was detained, to 
enable the government to exercise their option of preemption, demurrage 
to be paid by government was allowed (t). [(<) The Zacheman, 5 Rob. 152.]
In case of unjustifiable delay in proceeding to adjudication, the captor is 
liable for demurrage (w). [(w) The Corier Maritimo, 1 Rob. 287; The Zee
Star, 4 Rob. 71.] Where a merchant ship, that had taken on board the crew
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feited by a United States District Court, and the decision was there
after reversed by a United States Circuit Court of Appeals. Henri
Footnote 405—Continued.

of a stranded frigate, was proceeded against as prize and restored; freight, 
expenses, and demurrage were aUowed (v). [(v) The Jonge Jacobus, 1 Rob.
243.] But where demurrage was claimed against the owners of the cargo, 
and it appeared that the ship, which had been seized on coming into port in 
distress, was in want of repairs, and that the proof of the neutral character 
of the ship took up more time than that of the cargo, it was held that there 
was no pretence for such a claim (w). [(w) The Copenhagen, 1 Rob. 289.]
Where no proceedings were taken for a month after the captured vessel was 
brought into port, and the hearing was delayed by opposition on the part of 
the captors for another month, two months’ demurrage was allowed; and 
unnecessary severity having been used towards the crew, one hundred 
pounds was awarded to be distributed amongst them as compensation (x). 
[(e) The St. Juan Baptista, 5 Rob. 33.] Where a vessel sustained injury by 
striking against a rock, owing to the wilful neglect of the prize master in 
refusing to take a pilot, and it was imputed to the prize master, and not 
denied, that he had been in a continued state of intoxication, and guilty of 
great cruelty and misbehaviour to the crew of the captured vessel, costs 
and damages were given, and a sum of one hundred guineas awarded as com
pensation to the crew (y). [(y) Die Fire Darner, 5 Rob. 357.]

A bonse fidei possessor is not responsible for casualties; but he may by 
subsequent misconduct forfeit the protection of his fair title. When a ship 
of Hamburgh taken erroneously as Dutch, was retaken by a French privateer, 
and in going into Nantz was foundered and was lost; on demand for restitu
tion against the British captor, the Lords of Appeal decided, that, as it was 
a seizure made on unjustifiable grounds, the owners were entitled to restitu
tion from some quarter; that as the French recaptor had a justifiable pos
session under prize taken from his enemy, he was not responsible for the 
accident that had befallen the property in his hands; that if the property had 
been saved, the claimant must have looked for redress to the justice of his 
ally the French; but since that claim was absolutely extinguished by the 
loss of the goods, the proprietor was entitled to his indemnification from the 
original captor. To make justifiable captors liable to compensation, in case 
of recapture by the enemy, the irregularities committed by them must be 
such, as would justly prevent restitution by the recaptors. Unless such 
circumstances are proved, the responsibility which lies on recaptors to restore 
the property of allies and neutrals, will be held to exonerate the original 
captors (/). [(/) The Betsey, 1 Rob. 93.] Where a vessel justifiably seized
was lost by stress of weather, without any negligence on the part of the 
captors, it was held, that they were not liable for the loss (g). [(#) The
Caroline, 4 Rob. 256.] So, where goods were stolen out of a warehouse, 
where they had been lodged under a commission of unlivery, without any 
negligence on the part of the captor or his agents (h). [(/i) The Maria, 4
Rob. 348.] So, where damage was sustained, owing to the place assigned 
by the officers of the government for the performance of quarantine, being 
unfit for a vessel of her form. But in this case a representation of the 
matter was directed to be made to the government as a damage fit to be 
redressed by them (t). [(i) The Freya, 5 Rob. 75.] Where an unconditional
release has been accepted, it is too late for the claimant to demand costs and 
damages. . . . Where a captor is a bond fide possessor, using due care in
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Fromageot, President of the American and British Claims Commission 
established under the special agreement of August 18, 1910, allowed 
$48,000 with interest (beginning at a period six months after the 
decision of the Circuit Court of Appeals and continuing to the date
Footnote 405—Continued.

the possession, he is not answerable for mere misfortune. That misfortune 
must fall where it immediately lights. A bon& fide possession is that which 
is honestly taken under all the knowledge of rights, which the party had or 
could have had upon due and practicable inquiry. He may err, but he errs 
optima fide, if he acts honestly according to all the information he either 
has or could have procured. It is not sufficient for a party to plead ignorance 
as a legal excuse for making compensation to another for an act under which 
he has suffered; if his ignorance was vincible by himself, and ought not 
therefore to have existed at the time at which the transaction complained 
of took place. But this does not exclude liability on the part of the govern
ment of the captor, which would attach, if the government has not used due 
diligence in advertising the cessation of hostilities in the quarters and at the 
periods stipulated, if that were practicable. If it appeared that no want of 
due activity could be imputed, but that the conveyance of intelligence was 
not physically practicable; the question would arise whether the two govern
ments had mutually bound themselves to answer to each other for mere 
casualties (o). [(o) Per Cur. The John, 2 Dod. 336.]

Regularly a captor is bound by the law of his own country, conforming to 
the law of nations to bring in for adjudication, in order that it may be as
certained, whether the vessel and cargo be enemy’s property; and that 
mistakes may not be committed by captors in the eager pursuit of gain, by 
which injustice may be done to neutral subjects, and national quarrels 
produced with the foreign states to which they belong. If it is impossible 
to bring in, the next duty of a captor is to destroy enemy’s property; if it be 
doubtful, whether it be enemy’s property, and impossible to bring it in, no 
such obligation arises, and the safe and proper course is to dismiss. Where 
it is neutral, the act of destruction cannot be justified to the neutral owner 
by the gravest importance of such an act to the public service of the captor’s 
own state; to the neutral it can only be justified under such circumstances 
by a full restitution in value. These are rules so clear in principle, and so 
established in practice, that they require neither reasoning nor precedent to 
illustrate or support them. If a neutral or protected ship is destroyed by a 
captor, either wantonly or under an alleged necessity, in which she herself 
is not directly involved, the captor or his government is answerable for the 
spoliation. If an enemy’s ship is protected by a license, and the captor 
knows of the license, either from its production, or from any other circum
stances that ought to have satisfied him of its existence, he is liable to the 
whole extent of the mischief done. But if the existence of the license is not 
disclosed to him by those, whose duty it is to inform him, and he has no 
sufficient means to inform himself, he is not a wrongdoer. There is no case, 
in which the rule de non existentibus et non apparentibus can more justly 
apply than where a man is called upon to answer for a loss occasioned by the 
act of concealment of the complainant himself. If a ship, armed with a 
protecting license, which is not produced or alleged at the time of the capture, 
is brought in, the Court would subsequently restore that vessel; but it would 
indemnify the captor to the utmost extent of all the expense he had been put 
to by that concealment or denial; and if a ship is justifiably destroyed under 
an ignorance so produced, the Court owes the captor the same protection to 
the fullest extent. Hence, where a captor destroyed an enemy’s vessel pro-
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on which the United States indicated willingness to pay the claim 
upon submission of proof of the nature and extent of the damages 
suffered) ,406 With reference to the alleged existence of probable cause 
for the seizure he stated that:

Further, even supposing that the interpretation of the United States Customs 
Statutes may have given rise to some doubt, such a doubt can not constitute 
a probable cause of seizure. Probable cause of seizure, as defined by Chief 
Justice Marshall, “imports a seizure made under circumstances which warrant 
suspicion” (Locke v. United States, 1813, vii Cranch, 339, at p. 348). It implies 
the existence of certain facts which prima facie create a liability to seizure, facts 
which there is good reason to believe will be established though they are not yet 
actually proved. The doubt must be as to the existence of the fact, not as to its 
wrongful character.407

Not only must the vessel have been wrongfully interfered with in 
order that damages may be recovered, but some substantial pecuniary 
damage also must have been sustained by the party claimant.

It was on account of the absence of pecuniary damage that the 
claim of the French Government on its own behalf for 100,001 francs 
was disallowed in 1913, in the case of The Carthage (France v. Italy). 
In that case the French mail steamer Carthage was captured (on 
January 16,1912) during the Turko-Italian war in Africa and detained 
by the Agordat, an Italian destroyer, because it had on board con
signed to a private party in Tunis, one aeroplane and parts of another 
aeroplane, alleged by the Italians to be contraband. The vessel at 
the time of her capture was on the open sea, seventeen miles from 
the coast of Sardinia, in the course of a regular trip from Marseilles 
to Tunis. Because of the impossibility of transferring the aeroplane 
to another vessel, the Carthage was taken by the Italians to Cagliari, 
where she was detained until January 20, 1912. The plane was then 
released, after assurances had been given that it was intended for
Footnote 405—Continued.

tected by a license, but the master had denied the possession of any license, 
and did not produce it till it was too late to prevent the destruction of the 
vessel; it was held, that the captor was not responsible (p). [(p) The
Felicity, 2 Dod. 381.] But where a protected vessel was unjustifiably 
captured, under an erroneous opinion that the license produced was invalid; 
and was destroyed, because the captor could not spare men to take her to a 
British port, nor allow her to go to her own port, because she would have 
furnished important information to the enemy; it was held, that these circum
stances might make the destruction of the vessel a meritorious act, as far as 
the captor's government was concerned, but furnished no reason why the 
owner should be a sufferer; and restitution was decreed with costs and 
damages (g). [(g) The Acteon, 2 Dod. 48.] Where the validity of the
license was so far doubtful as to render the capture justifiable, simple resti
tution was decreed (r). [(r) The William, 2 Dod. 55.]

[II Wildman, Institutes of International Lawf International Rights in Time 
of War (London, 1850) 166 et seg.]

408 Nielsen's Report (1926) 445, 447.
407 Ibid. 450.
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exhibition purposes only and that the owner of the aeroplane had no 
intention of offering his services to the Turkish Government.

The claim presented by the Government of France to the Govern
ment of Italy on behalf of the Compagnie Generate Transatlantique, 
the owners of the vessel, of Duval, the owner of the aeroplane and his 
associates, of passengers and shippers, and of the French Govern
ment on its own behalf, in the total amount of 676,739 francs 23 
centimes, was submitted to a Tribunal selected from the panel of the 
Permanent Court of Arbitration under the terms of a compromis 
dated March 6, 1912.408 On May 6, 1913, the Tribunal, Mr. Knut 
Hjalmar Leonard Hammarskjold, President, held, in reference to the 
absence of probable cause for the detention of the vessel, that:

Considering that, according to the principles universally acknowledged, a 
Probable cause belligerent war-ship has, as a general rule and except under 

special circumstances, the right to stop a neutral commercial 
vessel in the open sea and proceed to search it to see whether it is observing the 
rules of neutrality, especially as to contraband;

Considering, on the other hand, that the legality of every act which goes 
beyond a mere search depends upon the existence either of a trade in contraband 
or of sufficient reasons to believe that such a trade exists,

That, in this respect, the reasons must be of a juridical nature;

Considering, in so far as concerns the hostile destination of the aeroplane, an 
essential element of its seizability,

That the information possessed by the Italian authorities was of too general a 
nature and had too little connection with the aeroplane in question to constitute 
sufficient juridical reasons to believe in a hostile destination and, consequently, 
to justify the capture of the vessel which was transporting the aeroplane;

. . . the request for indemnity is, in principle, justified.409
The Compagnie GinSrale Transatlantigue was found to have sus

tained damage in the amount of 75,000 francs; Duval and his associ
ates, 25,000 francs; and the passengers and shippers, 60,000 francs; 
in all 160,000 francs, which sum was awarded France on behalf of these 
claimants.

The claim of the French Government for one franc nominal dam
ages on account of “the offense against the French flag”, and the 
claim for 100,000 francs “as reparation for the moral and political 

injury resulting from the failure to observe interna- 
penSti^ffis^ ti°nal common law and conventions binding upon 
allowed both Italy and France” were rejected. With respect

to these claims of the French Government, the 
Tribunal stated that:

Considering that, in case a Power should fail to fulfil its obligations, whether 
general or special, to another Power, the establishment of this fact, especially 
in an arbitral award, constitutes in itself a serious penalty;

408 Scott, The Hague Court Reports (1916), 329, 330.
409 Ibid. 333-334, 336.



That this penalty is made heavier in such case by the payment of damages for 
material losses;

That, as a general rule and excluding special circumstances, these penalties 
appear to be sufficient;

That, also, as a general rule, the introduction of a further pecuniary penalty 
appears to be superfluous and to go beyond the purposes of international juris
diction;

Considering that, by the application of what has just been said, the circum
stances of the present case are not such as to call for such a supplementary penalty; 
that, without further examination, there is no occasion to comply with the above- 
mentioned request.410

Similarly, the Manouba, a French vessel, was captured on Janu
ary 18, 1912 by the Italian destroyer Agordat and taken to Cagliari, 
where it was detained until the next afternoon, in order to remove 
Turkish nationals—members of the Turkish Red Crescent Mission— 
whom the Italians claimed were carrying arms and money for the 
use of the Ottoman forces in Tripoli during the then-existing war 
between Turkey and Italy over Tripoli and Cyrenaica. The French 
Government presented claims for indemnity in the sum of 208,602 
francs 70 centimes to the Italian Government.411 Here too, the 
French Government asked: (1) one franc “moral reparation” for 
the offense against the honor of the French flag; (2) 100,000 francs 
“as penalty and reparation for the political and moral injury resulting 
from the violation by the Royal Italian Government of its general 
and special conventional agreements”, particularly convention XIII 
of The Hague of October 18, 1907 and the Geneva convention of 
July 6, 1906, the said sum to be paid “to the Government of the 
Republic for the benefit of such work or institution of international 
interest as it shall please the tribunal to designate”; and (3) the sum 
of 108,601 francs 70 centimes on behalf of private individuals inter
ested either in the steamer or its voyage.

The dispute was referred to a tribunal selected from the panel of 
the Permanent Court of Arbitration, under a compromis of March 6, 
1912. The Tribunal was composed of Messrs. K. Hj. L. Ham- 
marskjold of Sweden, Louis Renault of France, Guido Fusinato of 
Italy, J. Kriege of Germany, and Baron Michel de Taube of Russia. 
In an award of May 6, 1913 the Tribunal disallowed the claims of 
the French Government on its own behalf, but allowed the claims 
of the French Government on behalf of the various French nationals 
to the extent of 4,000 francs, less the amount of the expenses of the 
Italian Government in guarding the Manouba.

The Tribunal held that since the Italian naval authorities had 
sufficient reasons to believe that some of the passengers were enemy 
soldiers they had a right to demand and compel their surrender but 
had no right to capture the vessel and force it to leave its course
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410 Scott, The Hague Court Reports (1916) 335.
411 Ibid. 341.
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unless for the purpose of arresting the captain of the vessel for failure 
to comply with their demand; and that as no such demand was made, 
the capture and conveyance of the vessel to Cagliari were illegal. 
The Tribunal further held, however, that the Italian authorities had 
a right to arrest the Turkish passengers and, furthermore, that it was 
proper to detain the vessel temporarily until the demand for the sur
render of the passengers had been complied with.

In disallowing the two claims of the French Government and allow
ing the claims presented on behalf of individuals, in part, the Tribunal 
said:

Considering that, in case a Power has failed to fulfil its obligations, whether 
general or special, to another Power, the establishment of this fact, especially in 
an arbitral award, constitutes in itself a severe penalty;

That this penalty is increased, if there be occasion, by the payment of damages 
for material losses;

That, as a general proposition and leaving out of consideration special cir
cumstances, these penalties appear to be sufficient;

That, also as a general rule, the imposition of a further pecuniary penalty appears 
to be superfluous and to go beyond the objects of international jurisdiction;

Considering that, by the application of what has been stated, the circumstances 
of the present case do not justify such supplementary penalty; that, without 
further examination, there is no reason for complying with the above-mentioned 
requests.

Upon the request of the French agent that the Royal Italian Government be 
compelled to pay to the Government of the French Republic the sum of one 
hundred and eight thousand, six hundred and one francs, seventy centimes, the 
amount of the indemnities claimed by private individuals interested either in 
the steamer Manouba or in its voyage;

Considering that an indemnity is due on account of the delay occasioned to 
the Manouba by its unwarranted capture and its convoy to Cagliari, but the 
delay caused by the illegal refusal of the captain to surrender the twenty-nine 
Turkish passengers at Cagliari, as well as the fact that the vessel was not taken 
entirely out of its course to Tunis, should be taken into account;

Considering that, if the Italian naval authorities effected the detention of the 
Manouba instead of the temporary and conditional sequestration, which was 
legal, it appears that in this matter the interested parties suffered no losses and 
damages;

Considering that, taking account of these circumstances and also of the expense 
incurred by the Italian Government in guarding the detained vessel, the tribunal, 
after having heard the concurring explanations of two of its members charged 
by it with the investigation of the said claims, has decided upon four thousand 
francs as the amount due all those interested in the vessel and its voyage.412

The Board of American Commissioners, composed of John K. Kane 
of Pennsylvania, George W. Campbell of Tennessee, and Romulus M. 
Saunders 413 of North Carolina, and established under the terms of 
the convention of July 4, 1831 between the United States and France, 
for the purpose distributing the 25,000,000 francs paid by France to 
the United States on account of seizures, captures, sequestrations,

412 Ibid. 349-350.
413 Mr. Saunders replaced Thomas H. Williams of Mississippi in 1833.
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confiscations, or destructions of American vessels, cargoes, or other 
Indemnification, property, took the sound position that “Indemnifica- 
the reimburse- tion is the reimbursement of a loss: where the party 
ment of a loss wronged has sustained no loss, he may he avenged, 
but he cannot be indemnified.”414

The Board passed upon a number of cases wherein the claimant suf
fered a wrong but where damages were not allowable.

No substantial Mr. Kane states in his Notes on Some of the Questions
miurv » ^ ^decided by the Board oj Commissioners that:

3. The wrong too must have been one, not of form or manner merely, but of 
substance. This follows naturally from the principle of indemnity, with which 
we set out. A prize may have been made irregularly, by one not invested with 
proper authority; and the condemnation still be lawful. The capture even of an 
enemy is unlawful in a neutral port; but the belligerent captor is answerable 
only to the government whose territory he has violated. The capture of a neu
tral vessel may be without justification in the circumstances attending it; but 
the subsequent discovery of contraband on board may fully warrant her con
demnation. All these are cases in which rights are violated, but without sub
stantial injury to the captured property.

So also, when a claimant presented himself before the board, alleging an un
lawful seizure of his property, but acknowledging at the same time that it was 
deserving of seizure; or complaining that the arrest was made by the wrong 
officer, or in the wrong place or time or manner, or that the condemnation was 
informal or irregular, or even that his property was devested without any con
demnation at all, yet admitting that there was a time and a place and a manner 
in which the arrest would have been justifiable, or that regular proceedings would 
only have resulted in a regular condemnation:—in all these cases, it was held 
that if a wrong was really inflicted, it was one for which no claim to redress could 
be entertained. The sufferer in each might insist, that forms had been disre
garded which in general tend to secure men against injustice, and without which 
the innocent and guilty may suffer alike; but in his particular case he could not 
allege that there had been substantial injury.

Accordingly, where on the most intimate scrutiny facts appeared to the board, 
which if known to France would have justified a capture or a confiscation of the 
property of a claimant, no irregularity of procedure on her part was held to 
present a sufficient ground of reclamation against her.

The principle may be carried further, and have an important bearing on a 
highly interesting class of cases. If the claimant, by his own showing or by the 
evidence, appeared to have been in the pursuit of an unlawful object; if his 
voyage was to a port which he knew the laws had forbidden him to enter; if it 
was his intention to place himself within the sphere of those laws, and to risk 
the lawful capture which might follow, relying on his ingenuity and his strength 
to escape or resist it:—it could not in my judgment be necessary to inquire, 
whether at the moment of arrest he had reached the precise line, at which it 
might be said the intention to violate law had matured into actual violation.415

The German steamship Valeria, with a cargo of iron ore, was cap
tured by the British armed trawler Glendale, on March 16, 1918, off 
the coast of Norway in Norwegian territorial waters, while on a

414 Kane, Notes on Some of the Questions decided by the Board of Commissioners 
under the Convention with France, of liih July, 1881 (Philadelphia, 1836) 57.

415 Ibid. 61-63.
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voyage from Narvik to Hamburg. While being taken to a British 
port she had to be abandoned on account of bad weather; and since 
she would have been a danger to navigation as a derelict she was 

sunk by gunfire by her captors. The Norwegian Gov- 
neutraTterritory ernment presented a claim to the British Prize Court 

for the value of the Valeria and her cargo and for 
costs and damages, on the ground that she was captured in Norwegian 
territorial waters. Both the British Prize Court and the Judicial 
Committee of the Privy Council, on appeal, held that the claim 
should be disallowed.416

At the hearing of the case on July 17, 1919, upon the question of the 
locality of the capture, Lord Sterndale found that the place of capture 
was within the territorial waters of Norway but that the violation of 
Norwegian neutrality was unintentional.417 The claim for restitution 
in value of the Valeria and her cargo, with damages and costs, was 
disallowed. It was held that, although the vessel would have been 
required to be restored if she were in existence, there was no right to 
restitution of her value after her loss on account of fortuitous causes. 
Sir Henry Duke, in rendering judgment on January 14, 1920, stated 
that:

There are no exceptional circumstances in the case of the Valeria such as were 
considered in the American case of the Anne . . . [“(1818) 3 Wheaton,
435”] and it was not disputed on the part of the Procurator-General that if the 
Valeria had still been afloat she must have been released at the suit of the present 
claimant, notwithstanding that no claims of her enemy owners could have been 
admitted: the Bangor . . . [“(1916), ante, Vol. V., p. 308; [1916] P. 181.”]

The question now—the release of the Valeria being impossible—is whether 
there is a rule of international law enforceable in this Court which requires that 
restitution of her value shall be made. Convention XIII. of the Hague Con
ference does not deal with the matter. Convention XII., which contemplated 
the establishment of the International Prize Court, contained provisions (in 
Art. 7) which might have been relied upon in support of the claim if they had 
received the assent of the Parliament of the United Kingdom. That assent, 
however, they never obtained. The principles which are to govern the decisions 
of the Court must be found, therefore, in the accepted authorities. Text-books 
and cases were relied upon on both sides. In the text-books the most precise 
statement is that contained in the passage in HalTs Treatise on International Law, 
7th ed., p. 662, where the author states that

“. . . the redress which it is usual to enforce for a violation of neutral
sovereignty consists in a replacement in its anterior condition so far as may be 
possible of anything affected by the wrongful act.”

Instances of recognition of such an obligation are found in the text-books: see 
Dana’s Wheaton, 8th ed., pp. 526-528; Hall, 7th ed., pp. 662, 663; but they are 
results of diplomatic arrangements, and not of judicial decision, and it is note
worthy that in various cases where vessels captured in violation of neutral 
sovereignty had been afterwards accidentally lost or destroyed, such an event

416IX Lloyd’s Reports of Prize Cases (1923) 23.
417 Ibid. 30.



appears to have been regarded in the diplomatic arena as making an end of the 
matter between the neutral complainant and the belligerent Power.

. . . The cases show, I think, that a personal claim of any owner of the ship
or cargo now in question against the captor would have been disposed of by Lord 
Sterndale’s finding that the capture was made in good faith and without gross 
negligence. Can the unintended encroachment of the captor upon the territorial 
waters of a neutral Power give to the Power a claim on behalf of enemy owners 
which under international law neutral owners of a vessel seized in error would not 
possess? In my opinion, it cannot, and I must pronounce against the claim for 
restitution in value.

With regard to the claim for damages, the infringement of Norwegian sov
ereignty is established, but this is not a wrong which gives a claim for pecuniary 
compensation cognizable in any Court of law at present existing. Amends for 
such occurrences are not subject to judicial determination. The unintentional 
character of the offence has to be considered, therefore, in relation only to the 
claim which is set up for award of damages in respect of the arrest and deten
tion—and, if any part of that question is still open, the loss—of the ship and 
cargo. So far as I am aware such damages have only been awarded where a 
qapture was made in wilful abuse of belligerent rights. The leading case is the 
Anna . . . [“(1805), 5 Ch. Rob. 373; 1 E. P. C. 499.”] where upon proof of the 
capture and oppressive detention in flagrant and deliberate breach of the neu
trality of the United States of a ship and cargo claimed by United States citizens, 
Lord Stowell awarded damages and costs against the captor, the commander of 
a privateer, at the instance of the Government of the United States, the American 
Ambassador being the claimant. A case which is like the present in the absence 
of wilful misconduct is that of the Twee Gebroeders. . . . [“(1800), 3 Ch. Rob. 
162; 1 E. P. C. 286, 323.”] The ship there in question—a Dutch vessel—was 
captured in the Eastern branch of the Ems while engaged in running the British 
blockade of the port of Amsterdam, then in enemy occupation. Claim for her 
release was made by the Government of Prussia on the ground that the boats 
which made the capture had been despatched from a British vessel lying within 
the territorial waters of Prussia. The boundaries between Prussian and Dutch 
waters in the Eastern Ems were, it appeared, difficult of determination, and 
Lord Stowell, finding that the error which vitiated the capture was attributable to 
misapprehension or mistake, said:

“It is very different from a case of actual attack on clear neutral territory,”
and upon this ground ordered the release of the vessel without damages or costs. 
The findings of the Court upon the trial of the question of fact in the present case 
bring the case within the authority of the decision in the Twee Gebroeders, and no 
damages should be awarded in respect of the capture of the Valeria.

There remains the question of costs. Applying the principles stated in the 
judgment of the Privy Council in the case of the Zamora . . . [“(1916), ante, 
Vol. IV., p. 1, at pp. 111-115; [1916] 2 A. C. 77.”] the Crown submits to pay 
such costs as may be awarded in the exercise of the discretion of the Court 
pursuant to the Prize Court Rules, 1914 (Order XVIII., Rule 1). The Crown 
also accepts the liability for costs which under the established practice of the 
Court might, without the Rules of 1914, have been awarded against the captor. 
The principal facts in relation to the question are that the capture in violation 
of neutral rights was not made by order of a minister of the Crown, or inten
tionally or knowingly on the part of the captor, that the loss of the Valeria 
without negligence was known at all material times to the claimant, that the 
Procurator-General was in the wrong in his contention at the trial as to the
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question of locality of capture, and that the claimant is found by this judgment 
to be in the wrong as to the questions of restitution in value, and of damages. 
The claimant is entitled to have it declared that the capture of the Valeria was 
made in Norwegian waters, and I so declared; but, having regard to the general 
principles which govern liability for costs in prize, and to the result of the liti
gation as a whole, I make this declaration without an award of costs to either 
party.418

On appeal to the Judicial Committee of the Privy Council, Lord 
Sumner, in sustaining the decision, stated on January 25, 1921 that:
... In the present case the capture was within territorial waters, and the 

only wrong that can be vindicated is the wrong to the sovereignty of His Majesty 
the King of Norway. Whether indemnity be an apt term or not in the case of 
captures, it is at any rate plain that it is a term which would preclude the appel
lant from recovering anything in respect of the proprietary interest in the ship. 
Restitution of the vessel is a restoration of the status quo, but payment of her 
value in money would either leave in the hands of the Norwegian Government 
a profit on the whole transaction, which is a contradiction of the whole idea of 
indemnity, or would constitute them agents or trustees for the German owners, 
who on receipt of the money would be recompensed for that which was no wrong 
to them, so that again the principle of indemnity would be departed from.

Their Lordships are, therefore of opinion that the appeal fails, and should be 
dismissed with costs, and so they will humbly advise His Majesty.419

The burden of proving that pecuniary loss has been sustained 
rests, of course, with the claimant.420 In the case of Winthrop <7. 
^ , Neilson (United States v. Germany)421 the claim for

$65,889.87 of the owner of the American steamship 
Mohegan for damage sustained by that vessel while escaping from a 
German submarine off the coast of Virginia on August 6, 1918 was 
disallowed, the claimant having failed to sustain the burden of proof 
of establishing the damages alleged to have been suffered. The 
mere subsequent sale of the vessel at a relatively low figure was not 
considered sufficient proof of the damaged condition alleged. It 
appeared that after the encounter with the submarine no material 
repairs were made on the vessel and that a purchaser of the vessel 
had made no substantial repairs on it prior to its sailing on a subse
quent voyage. The vessel burned in the harbor of Rio de Janeiro in 
August 1919 and became a total loss. The evidence produced in 
the ensuing litigation relative to the insurance on the vessel tended

418IX Lloyd's Reports of Prize Cases (1923) 35-40.
419 Ibid. 42, 50.
420 It was held (August 28, 1917) by the British Prize Court, Sir Samuel Evans, 

President, that “ Where a person has interest in both an enemy and a neutral 
house of trade, and the transactions between the two are so mixed up as they 
are in these cases, the Court will not undertake itself to unravel the tangle. That 
is the duty of claimants: and if they fail in it, they must suffer the consequences.” 
[Brazilian steamship Posteiro and other vessels, VII Lloyds Reports of Prize 
Cases (1921) 21, 41.]

421 Decisions and Opinions 670, 674, docket 6481.
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to show that the vessel was in A-l condition, for a ship of her age, 
when she sailed for Rio de Janeiro.422

422 Kane, in his Notes on Some of the Questions decided by the Board of Commis
sioners [appointed] under the Convention with France, of 4th July 1831, stated, 
with reference to the nature and extent of the proofs required of the claimants 
in cases presented by American citizens for damages sustained on account of 
seizures, captures, requisitions, confiscations, etc., of the French Government, 
that:

The acts of executive officers were commonly proved by certificates from 
the French archives, attested by the proper officers, and verified by the 
minister for foreign affairs. Where such certificates could not be procured; 
as where the original records had been mislaid or destroyed, or the claimant’s 
effort to obtain them had failed of success; or where, from the nature of the 
act, it was not susceptible of verification by records; protests and depositions 
made at the time by persons not then interested in the claim, were accepted 
as proof. In default of these also, the log-book of the captain or mate, con
temporaneous letters from persons on board, and the newspapers of the day, 
or even recent depositions of credible witnesses were received, but with a 
caution which was proportioned to the chances of mistake and the supposed 
inducements to deception. Great care was taken to guard against the sup
pression of whatever could be esteemed contemporaneous proofs, and the 
strongest presumptions were indulged against claims in which such proofs 
were not adduced.

Where a condemnation was alleged to have taken place, or any proceedings 
of a judicial or quasi-judicial character were referred to, the party was 
required to produce in all possible cases a full exemplification of the record. 
This was not always practicable where the proceedings had been before the 
colonial courts, in consequence of the dispersion of their records by the 
contingencies of war. The records of the courts of continental France, of 
dates subsequent to the 1st of January 1807, were generally easy of access: 
those anterior were all lost many years ago by the infidelity of a person to 
whom they had been entrusted, and who, never dreaming of indemnities, 
sold them to a grocer as waste paper. Still, as a copy of the record was gener
ally delivered at the time to the party affected by it, it was often in his power 
to lay it before the board.

The record of condemnation in the French prize courts was uniformly 
made up in accordance with the twenty-second article of the treaty of 1800. 
The sentence or decree “mentioned the reasons or motives on which it was 
founded;” and it was accompanied by a recital of “all the proceedings in 
the case, ” including a digest of the evidence, and a summary of the allega
tions and arguments of the parties. The record therefore was not only the 
highest, as well as the contemporaneous evidence of the condemnation; but 
it presented the case as it was viewed by France at the time, the grounds on 
which she professed to act, and the admissions as well as the averments on 
both sides. It thus fixed the facts, on which the charge of unlawful action 
must be sustained if at all; for the claimant was not permitted to substitute 
before the commissioners an amended case for that which had been submitted 
to the adjudication of the French tribunal.

It is only necessary to add, that for every purpose the evidence filed by 
the claimants was compared with that received through the department of 
state from the government of France, including always the papers found on 
board at the time of capture. So too, the evidence filed by one claimant 
was always collated with that filed by other claimants for injuries received
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In 1872 the Peruvian bark Maria Luz, sailing from Macao to 
Callao and having on board 225 Chinese, put into the Japanese port 
of Kanagrawa because of bad weather. The Japanese authorities, 
upon the protest of the British Consul, held the ship to make certain 
that she was not carrying slaves. The coolies who had been disem
barked to serve as witnesses refused to return on board and were not 
forced to do so by the authorities. When the question was submitted 
to them, the Japanese courts declined to recognize the validity of the 
contracts made by the Chinese. The Peruvian Government took the 
position that its dignity and the interests of its nationals had been 
affronted by procedure contrary to international law, and it presented 
a claim for indemnity to Japan. After conferences between the 
representatives of Peru and Japan, the Emperor of Russia, Alexan
der II, was selected Arbitrator to settle the dispute,* 423 pursuant to 
a protocol signed June 13/25, 1873.

By a decision of May 17/29, 1875 the Emperor of Russia held 
that Japan was not liable to Peru; that Japan had acted in “good 
faith, by virtue of its own laws and customs and without violating the 
general provisions of international law or the stipulations of particular 
treaties”; that “it can not be accused of a wilful lack of respect, or of 
any malevolent intent whatsoever toward the Peruvian Government 
or its citizens”; that the seizure was not “irregular”; and that the 
losses suffered were attributable “to an unfortunate combination of 
circumstances”.424 It was stated in the course of the decision that:

We have reached the conclusion that in acting as it did with respect to the 
“Maria Luz”, its crew and passengers, the Government acted in good faith, 
by virtue of its own laws and customs and without violating the general pro
visions of international law or the stipulations of particular treaties;

That consequently it can not be accused of a wilful lack of respect, or of 
any malevolent intent whatsoever toward the Peruvian Government or its 
citizens;

That the different kinds of opinions produced by this incident may inspire 
in governments which have no special treaties with Japan the desire to render 
international reciprocal relations more exact in order to avoid in the future 
any misunderstanding of this nature; but that they can not, in the absence 
of formal stipulations, lay upon the Japanese Government the responsibility 
for an action which it did not wittingly provoke and measures which are in 
conformity with its own legislation;

In consequence, we have not found sufficient grounds for recognizing the acts 
of the Japanese authorities in the case of the ship “Maria Luz” as irregu
lar; and, attributing the losses suffered to an unfortunate combination of 
circumstances;

Footnote 422—Continued.
from the same spoliation; and where any circumstance suggested such a 
course, the proofs in several cases were examined together.

[pp. 41-43.]
423 A. M6rignhac, Traite theorique et pratique de Varbitrage international (Paris 

1895) 110.
424 La Fontaine, Pasicrisie internationale (Bern, 1902) 199.
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We pronounce the following arbitral decision:
The Japanese Government is not responsible for the consequences produced by 

the seizure of the Peruvian vessel “Maria Luz” in the port of Kanagawa;. . .425
The claim of Carlos Butterfield (United States v. Denmark)426 was 

made on behalf of the surviving partner of Carlos Butterfield & 
Company, an American concern, for indemnity: (1) for the “seizure 
and detention” of two armed vessels, the steamer Ben Franklin and 
the bark Catherine Augusta, by the authorities of the Island of St. 
Thomas, of the Danish West India Islands, in the years 1854 and 
1855; (2) for the refusal of the right to land cargo for the purpose of 
making repairs and for the exaction of unusual, onerous, and illegal 
conditions; and (3) for damages resulting from a shot fired into the 
Ben Franklin.

The claim was submitted to arbitration in accordance with an 
agreement of December 6, 1888, with the British Minister to Greece, 

Sir Edmond Monson, as sole Arbitrator. In disallow- 
oredets^edSeiZed *n£ Arbitrator held that the “ships were

in no sense seized nor detained”; that bonds had 
been exacted guaranteeing that the vessels, if allowed to be repaired, 
would not be employed for purposes of aggression against a power 
with which Denmark was at peace and that the cargo, consisting 
of munitions of war, which had to be landed in order that the ship 
might be repaired, should not be replaced on board or reexported 
without satisfactory proof being given to the authorities that its 
destination was a legitimate one—this latter precaution being obliga
tory because of a law forbidding the free export of arms. These 
precautionary measures were warranted and were not maintained 
longer than necessary.

The Arbitrator also found that the Ben Franklin had failed to 
comply with the necessary formalities when departing from a Danish 
port at night and that the Government of Denmark, for that reason, 
was not responsible for the damages resulting from the firing upon 
the vessel.

In the case of the Santa Catharina, a German steamship was 
captured off the coast of Brazil on August 14, 1914 by a British 
vessel. The German vessel was thereafter burned—prior to adjudica
tion—on account of over-heated coal in the bunkers. It was held 
(June 4, 1918) by the British Prize Court, Sir Samuel Evans, Presi- 
Reasonable care dent, that the captors were not responsible for the 
by captors loss occasioned by the destruction of the steamer,
“reasonable care” having been exercised in all the circumstances.427

42 5 Ibid.y translation. See also 1863 For. Rel., pt. I, pp. 607-630.
429 1889 For. Rel. 151, 158.
427 VIII Lloyds Reports of Prize Cases (1922) 35; case dismissed on appeal 

to the Judicial Committee of the Privy Council (ibid. 46, 47, 54).
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In 1883 two British ships, the Josephine and the Henrietta, were 
seized by Venezuelan authorities on charges of smuggling. It was 
alleged that each of the vessels sank through negligence, while the 
disputes that arose in consequence of the seizures were being settled. 
The cases arose out of separate incidents.

The Josephine was seized at Guiria on May 11, 1883, and the crew 
and the owner of the cargo, as well as carpenters and woodcutters 
Vessels sunk 0EL board the vessel, were imprisoned for about six 
through alleged weeks. A lower Venezuelan court found the Josephine 
negligence guilty of smuggling, and, the decision having been
reversed in an appelate court, the Federal Court ordered a new 
trial. In the meantime the vessel with her cargo sank at her moor
ings.428

The owners of the Josephine submitted a claim for $18,040, but 
the British Government demanded from Venezuela only $10,719, 
calculated as follows:429

Sums claimed Sums de- 
by owners, manded by 

etc. Government

Abraham David, Master, claims for false arrest, im- Do1- Cr 
prisonment, ill-treatment and loss of situation (42 
days), wages also........................................................ 2, 500. 00

Ditto for John Michael, James Hersham, Josiah Baxter,
Edward Keens, and George Davis, for similar im
prisonment and ill-treatment, losses, &c................ 1, 000. 00

Joseph Montout, cargo-owner, for false imprisonment,
losses, ill-treatment, &c............................................ 1, 000. 00

Ditto for Joseph Watley, Victor Felix, Benoit Charles, 
Felix Fareira, and William St. Hill, for false impris
onment (11 days), ill-treatment, starvation, etc.
(carpenters’ and woodcutters’ daily wages, $2),
wages also.................................................................... 400. 00

Thomas St. Hill for the Josephine and boat................ 4, 000. 00
Ditto, for extra tackle, winch, ropes, &c........................ 500. 00
Ditto, for demurrage from May 12 to August 19, 1883=

100 days at $20 per day............................................ 2, 000. 00
Ditto, 8 bags starch............................................................ 40. 00
Ditto, loss of contracts and freights, and value of hard

wood left at Maturin................................................ 4, 000. 00
Ditto, sum claimed by owner of boat hired to assist the

Josephine, and seized by authorities........................ 500. 00
Joseph Montout, for 1200 cu. ft. wood............................ 1, 600. 00
Joseph Montout, for tent, tools, clothing, &c................ 500. 00

Dol. c.

1, 680. 00 
75. 00

575. 00 
125. 00

440. 00

125. 00 
69. 00 

3, 000. 00 
3, 000. 00

1, 000. 00 
20. 00

2, 000. 00

250. 00 
960. 00 
400. 00

Total.......................................................................  18, 040. 00 10, 719. 00
The Henrietta was seized on May 12, 1883 by the Venezuelan 

authorities, was released upon the deposit of $3,000 on June 8 follow
ing, and was again seized upon a subsequent voyage in the same year.

428 77 Br. & For. St. Paps. (1885-86) 1201 ff.
Ibid. 1208-1209.
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No charge was proved against the vessel, and the master and crew, 
who were imprisoned, were released in November 1883. The vessel 
was subsequently ordered released, but before this was done the 
vessel had become a total wreck while in charge of a Venezuelan 
master and crew.430 The sum of $22,091.40 (equivalent to about 
£3,538, at 3s. 4d., or 4 fr., equivalent of $1.00) was asked in this case431 
by the claimant, and that amount was demanded by the British 
Government.432

On October 16, 1887 the Venezuelan Government paid this claim, 
together with the claim for the losses sustained on account of the 
detention and sinking of the Josephine, in all £6,562—the equivalent 
of $32,810.40—with interest at the rate of 5 percent from the date 
of the seizure of the vessels until the date of payment, or £8,175, 
by the payment of the round sum of £8,000.433

A claim for damages will not he for losses alleged to have been 
sustained on account of interference with abandoned property. 
This would appear to be obvious. The Witr Claims Arbiter, Edwin 
B. Parker, was called upon, however, to pass upon such a claim in 
in the case of Deutsche DcHvipfschiff&hrts-Gesellschoft Hansa (Ger
many v. United States),434 wherein the claimant sought damages 
equivalent to the fair value of the steamship Liebenfels, under the 
provisions of the Settlement of War Claims Act of 1928.435

Counsel for the United States contended that the Liebenfels was 
not a merchant vessel, title to which was taken by or on behalf of 
the United States under the authority of the Joint Resolution of 
May 12, 1917, so as to bring it within the jurisdiction of the Arbiter. 
The Arbiter refrained from passing directly upon the question of 
whether the vessel was a merchant vessel or a war vessel and, instead, 
rested his decision of March 9, 1929 upon the ground that the vessel 
was abandoned on February 1, 1917 by the owners, when she was 
sunk in Charleston harbor by her master and crew, who had first 
damaged her engines, wireless apparatus, and navigation instruments.

The vessel was sunk in some thirty-six feet of water, 
Abandoned where she lay diagonally across and in the middle
property q£ channel of the Cooper River leading directly
to the United States Navy Yard at Charleston. After full investi
gation the vessel was declared abandoned property and was removed 
as an obstruction to navigation, in accordance with the laws of the 
United States. The Arbiter found that the United States claimed

430 77 Br. & For. St. Paps. (1885-86) 1207.
Ibid.

432 Ibid. 1209.
433 79 Br. & For. St. Paps. (1887-88) 45, 56, 63-71, 78.
434 Decisions and Opinions of the War Cloims Arbitev (1928—29) 107.
43 5 45 Stat. 354. ,

114297—36----- 65
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title to the vessel immediately and that there was no intention to 
take title to the vessel under the Joint Resolution of May 12, 1917, 
for which compensation was provided by the act of 1928, and dis
allowed the claim for indemnity.

Nor are damages recoverable where it appears that the vessel has 
merely disappeared and it is not affirmatively proven that such dis
appearance was on account of the wrongful act of the respondent 
state.436 For example, the Timandra, an American ship, cleared 
on May 6, 1917, from Norfolk, Virginia, for the port of Campana 
(Buenos Aires), Argentine Republic, with a cargo of coal and was not 
heard from thereafter. The United States contended before the 
Mixed Claims Commission, United States and Germany,437 438 established 

under the agreement of August 10, 1922, that the 
“ST”" °f vessel was probably destroyed by the German raider 

Seeadler. The war diary of the Seeadler, however, 
indicated that the Seeadler was not in the vicinity of the Timandra at 
the time of the probable loss of the vessel. Umpire Parker held that 
the claimant had not discharged the burden resting on him of proving 
that the Timandra was destroyed “by Germany’s act or lost through 
an act of war”, and disallowed the claim.

It must be shown not only that the claimant suffered a pecuniary 
Where fault of ^oss because of the fault of the respondent state but 
claimant*1 a^so that items of the damages claimed are not

imputable to the fault of the claimant.
The British Government presented to the Anglo-Chilean Tribunal 

which sat in Santiago from 1894 to 1896, the claim of Williamson, 
Balfour and Company, represented by J. H. Beazley, a British subject, 
manager and one of the owners of the ship British Sceptre.438 In 
that case it appeared that on January 4, 1891, the British Sceptre 
arrived at Valparaiso with a cargo of cement and began unloading 
without loss of time. A civil war broke out in Chile on January 7 
of that year and ended August 28 of the same year. On January 10, 
three days after the fleet had given the signal for the revolution, only 
1,200 barrels of cement—that is, about 216 tons—had been unloaded. 
On that day and the following days armed troops were stationed on

438 Waterman A. Taft et al. (United States v. Germany), Decisions and Opin
ions 801, docket 6552 (damages not allowed where the Avon, an iron sailing 
vessel of American registry, entirely disappeared in 1918 while on a voyage from 
New York to Argentina); Universal Transportation Company, Inc. (United States 
v. Germany), ibid. 698, docket 6554 (the Orleanian, an American steamship, 
disappeared after sailing from New York with a cargo of oil and naphtha, on 
December 24, 1915, bound for Algiers and Malta; indemnity disallowed).

437 Timandra Shipping Company (United States v. Germany), ibid. 859, docket 
6807.

438 III Reclamaciones presentadas al tribunal, Anglo-Chileno, 1894^-1896 (San
tiago, 1896), pp. 339, 349, claim no. 80. •
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the Government wharf and along the pier (malecon), and all com
munication between the ships anchored in the bay and the land was 
forbidden. Consequently, the unloading of ships was also ipso facto 
prohibited. This was the state of affairs which existed on January 
16—the day Fort Valdivia fired with its largest guns upon the armored 
ship Blanco Encalada, floating the admiral's flag. One of the balls 
from Fort Valdivia passed over the British Sceptre, which was next 
to the Blanco Encalada. On the same day the British Consul advised 
British ships to leave the bay and the British Sceptre withdrew. The 
vessel returned on the twenty-seventh, when it was announced that 
all danger had passed, and continued unloading without hindrance.

Damages were claimed from the Government of Chile in the 
amount of £406 17s. 4d., with interest thereon for 17 days' detention, 
or demurrage calculated at 4 pence per diem a ton for the 1,436 tons 
registry of the ship.

The Chilean Agent contended before the Arbitral Tribunal, that—
if the British Sceptre left the bay on the advice of the British Consul, no liability 
can attach to the Government of Chile, either for the said advice or for any other 
advice which was followed; even supposing that on account of the operations of 
war the unloading of goods in the port of Valparaiso had been stopped, no liability 
would attach in that case either to the Government of Chile, as Valparaiso was 
the scene of the first events of the war and the operations of war entail this kind 
of inconveniences and others, without thereby authorizing claims for damages 
arising out of this cause.439

On the other hand, the British Agent urged that after January 7, 
1891 all communication between the ships anchored in the port of 
Valparaiso and land was forbidden; that consequently the loading 
and unloading of the British Sceptre was forbidden; and that this 
measure was unnecessary because the revolutionary fleet did not 
execute any act of hostility against the port.440

The Tribunal, composed of Camille Janssen, Alfred St. John, and 
Luis Aldunate, unanimously disallowed the claim, holding that:

Whereas: Moreover, payment of demurrage charges can not be demanded of a 
Government for neutral ships which are operating for the account of third parties, 
unless it had disturbed such operations by vexatious measures contrary to inter
national law; and no liability arises against it when the delay which occurs in 
the loading or unloading is a consequence of an act of war or internal political 
disturbance;

Whereas: the claimant confesses in his memorial that following the advice of 
the British Consul General, the captain of the British Sceptre withdrew his ship 
from the Valparaiso roads from the 16th to the 27th of January 1891, in order to 
escape the firing which was being engaged in between the armored ship Blanco 
Encalada and Fort Valdivia; that it was, therefore, a voluntary act on the part 
of the captain, who withdrew his ship from the port of discharge, and if he did

439 Ibid. 350, translation.
440 Ibid.
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so in order to shield it from the consequences of the war, the Government cannot 
incur any liability on this account, since the acts of war executed by both bellig
erents were legitimate.441

Damages may be awarded for losses suffered by the owner of a 
vessel on account of being wrongfully deprived of the services of the 
captain of the vessel.442 But indemnity is not allowed for losses sus
tained on account of suspension of work, or delay, or damage brought 
about by the mismanagement of the owners or their agents.443

A claim was presented to the Claims Commission established by the 
United States and Panama under the convention of July 28, 1926,444 445 
as modified on December 17, 1932,446 on behalf of Francisco and 
Gregorio Castaneda and Jose de Leon It., nationals of Panama and 
owners of the sloop Estrella Marina, for losses sustained through a 
collision between that vessel and the U. S. destroyer Fulton on July 
10, 1931. The Commission (D. W. van Heeckeren, Elihu Root, Jr., 
and H. F. Alfaro) found that the collision was not the result of negli
gence on the part of the Fulton but was, rather, the result of the 
unlawful changing of the course of the Estrella Marina just before 
the collision. The claim was accordingly disallowed.446

Where the owner or captain of a vessel could have decreased the 
losses sustained by the use of ordinary precaution, damages will not 
be allowed for such losses as might have been avoided. Thus, in 
the case of the Costa Rica Packet (Great Britain v. Netherlands), 
F. de Martens of Russia, in rendering his decision as Arbitrator, on 
February 13/25, 1897, stated that:

Whereas the unjustifiable detention of Captain Carpenter caused him to miss 
the best part of the whale-fishing season;

Whereas, on the other hand, Mr. Carpenter, on being set free, was in a posi
tion to have returned on board the ship Costa Rica Packet in January 1892 at 
the latest, and whereas no conclusive proof has been produced by him to show 
that he was obliged to leave his ship until April 1892 in the port of Ternate 
without a master, or, still less, to sell her at a reduced price;

Whereas the owners or the captain of the ship being under an obligation, as 
a precaution against the occurrence of some accident to the captain, to make 
provision for his being replaced, the mate of the Costa Rica Packet ought to have 
seen fit to take the command and to carry on the whale-fishing industry;

And whereas, thus, the losses sustained by the proprietors of the vessel Costa 
Rica Packet, the officers, and the crew, in consequence of this precautionary

441 Ibid. 351-352, translation.
442 Waydell & Co. (United States v. Spain), docket 88, Spanish Claims Commis

sion established under the terms of the agreement between the United States 
and Spain of February 11-12, 1871 (Lewenhaupt, Umpire). Printed Decisions, 
unpaged.

443 Ibid.
444 Treaty Series, no. 842.
445 Treaty Series, no. 860.
446 Hunt’s Report (1934) 655, 676, 677.
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detention of Mr. Carpenter, are not entirely the necessary consequence of this 
precautionary detention . . .447
and seemingly took these factors into consideration in estimating 
the indemnity allowed. The Arbitrator apparently disallowed claims 
for losses that might have been prevented.

In the case of The Lindisfarne, a claim against the United States 
was presented by the British Government to the American and 
British Claims Commission (Henri Fromageot, President) established 
under the terms of the special agreement of August 18, 1910, on 
behalf of the British owners of that vessel, for demurrage for one 
day (plus interest for eleven years), the time consumed in repairing 
the Lindisfarne after it had collided, on May 23, 1900, with the 
United States Army Transport Crook in New York Harbor. On 
that day, while the Crook was being backed out of a pier, another 
vessel crossed her stern, and because of the danger of colliding with 
it orders were given to stop the Crook; this sudden stopping caused 
the bow of the Crook to swing against and damage the Lindisfarne, 
which was lying alongside. On the day after the collision the neces
sary repairs were made to the Lindisfarne by order of the Army 
transport officials, and the cost of these repairs was defrayed by the 
United States, an appropriation for this purpose having been made 
by Congress.448

On May 26, 1901 the owners asked demurrage for one day—the 
period during which the ship was undergoing repairs. The United 
States military authorities stated that the claim for demurrage could 
not be paid without a specific appropriation by Congress. There
after, on November 4, 1901, December 10, 1904, and February 27, 
1906, the British Government presented the claim to the Department 
of State, requesting that the claim be submitted to Congress. In 
January 1902, December 1904, March 1906, and January 1909 the 
claim was presented to Congress, either with an expression of opinion 
by the War Department that “the claim for demurrage is warranted" 
or with the statement of the Department of State “that in view of 
the recognition given" this claim “by one or another of the Depart
ments it is not easy for this Department to give satisfactory reasons 
why provisions for the payment is not made". Favorable reports 
on this claim were made by the Senate Committee on Foreign Rela
tions and by the Committee on Claims in the House of Representa
tives. However, the claim was not settled.

In 1913 the Anglo-American Tribunal held that the United States 
was liable in all the circumstances. As to the nature and amount 
of the claim, it stated that:

It is clear that demurrage means some detention or delaying of the ship 
during a certain time.

447 5 Moore’s Arb. 4952, 4953-4954.
448 34 Stat. 2308.
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In that respect no sufficient evidence is afforded by the British Government 
that the repairs have delayed or interrupted in any way the commercial operations 
of the Lindisfarne.

But according to clause No. 2 of Terms of Submission annexed to the compro
mise, it has been specially agreed by the two Governments:

“The Arbitral Tribunal shall take into account as one of the equities of a 
claim to such extent as it shall consider just in allowing or disallowing a 
claim any admission of liability by the Government against whom a claim 
is put forward.”

It has already been shown that on the many occasions when this claim was 
under consideration neither the United States authorities nor Government 
objected to the claim for demurrage.

Under these circumstances the Tribunal, acting under the said specially 
stipulated terms of submission, consider it just not to disallow this claim.449 * 451

Interest was allowed on the demurrage (£32 8s.) from the date of 
the first presentation of the claim to Congress by the Department of 
State (January 8, 1902), the Tribunal stating that “Since that time 
there is no evidence to justify why during more than ten years the 
bills, however favorably presented, reported and recommended, 
never passed."460

Claims were also presented by the British Government to the same 
Tribunal for damages on behalf of the owners of the Jessie, Thomas 
F. Bayard, and Pescawha, British fur-sealing vessels, on account of 
the interference with the sealing operations of these vessels in the 
North Pacific Ocean on June 23, 1909, by the United States revenue 
cutter Bear.m Great Britain asked $38,700 on behalf of the Jessie, 
$51,628.39 on behalf of the Thomas F. Bayard, and $52,661.60, 
with interest, on behalf of the Pescawha.

It was admitted in these cases that officers from the United States 
revenue cutter Bear boarded the three vessels on the date named, 
while the vessels were near the north end of the Cherikof Islands, 
and searched for sealskins and that, finding none, they had the fire
arms found on board the vessels placed under seal, entered the search 
in the ships' logs, and ordered that the ships' seals should not be 
broken while the vessels remained north of 35° north latitude and 
east of 180° west longitude. The United States admitted that there 
was no agreement in force between the two countries during the year 
1909 specifically authorizing American officers to seal up the arms and 
ammunition found on board British sealing vessels. The United 
States denied liability, however, on the ground, among other grounds, 
that the officers of the Bear acted in the bona-fide belief that they had 
such authority.

After holding that the acts of the officers of the Bear constituted 
an “error in judgment" and that “any government is responsible to

449 Nielsen’s Report (1926) 483, 487.
460 Ibid. 487, 488.
451 Ibid. 479.
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other governments for errors in judgment of its officials purporting 
to act within the scope of their duties and vested with power to 
enforce their demands", the Tribunal stated that:

The alleged insufficiency of proof as to the damage and the alleged exaggera
tion and fraudulent character of the claims, do not affect the question of the 
liability itself. They refer only to its consequences, that is to say, the determina
tion of damages and indemnity.462

The three schooners, after their arms and ammunition had been 
sealed with an order that the seals must not be broken until they were 
outside the conventional protected zone of fur-sealing, went across 
the North Pacific Ocean to catch fur seals alongside the Russian 
Islands in the western part of the ocean. It was admitted by counsel 
for Great Britain “that no damage was actually suffered on the 
voyage by any of the three vessels". Further, it was admitted 
“that the catching of fur seals on the coast of the Russian Islands 
was profitable".

The Tribunal further stated that:
There has been adduced no evidence sufficient to establish that had there 

been no interference by the United States naval authorities the vessels would 
have made more or any profit from sea otter hunting in Behring Sea. It is 
admitted by the counsel for Great Britain that nothing is so uncertain as the 
profits of such a venture.

The amount of the demands is based merely on statements made by the 
interested parties themselves or on statistics and data which afford no sufficient 
evidence as to the sea otters caught by other British schooners, similarly equipped 
and manned, hunting during the same period and in the same localities as the 
three schooners in question intended to hunt.

In these circumstances, this Tribunal is only able to take into consideration 
the fact of the prohibition itself, by which in violation of the liberty of the high 
seas the vessels were interfered with in pursuing a lawful, and, it may be, profit
able enterprise; but nobody can say whether that enterprise would have been 
more or less profitable than the one in which they actually engaged on the 
Russian coast or whether they would have encountered some mishap of the sea. 
In any case, the result was that the expenses incurred in engaging crews specially 
trained for this enterprise was unprofitable and wasted.

This Tribunal is of opinion that the following sums will be just and sufficient 
indemnities for each of the three vessels, viz: for the Jessie, $544 for her special 
expenses and $1,000 for the trouble occasioned by the illegal interference; for 
the Thomas F. Bayard, $750 for her special expenses and $1,000 for the trouble 
occasioned by the illegal interference; and for the Pescawha, $500 for her special 
expenses and $1,000 for the trouble occasioned by the illegal interference.463

It will be seen that in the case of the Lindisfarne it was pointed out 
that the terms of submission provided that account should be taken 
by the Tribunal of any admission of liability by the respondent gov
ernment and that in the cases of the Jessie, the Thomas F. Bayard, and 
the Pescawha the damages allowed were stated to be for the “special

452 Ibid. 481.
463 Ibid. 481-482.
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expenses” sustained on account of the interference with the claim
ants' rights, and for the “trouble” occasioned thereby.

The problem of evaluating a vessel is often an extremely difficult 
task. It is much simpler to state what factors may properly be con

. sidered in fixing the value of a vessel than to state how
vessel**10n ° a those factors are to be translated into monetary 

denominations. However, it may be useful to set 
forth a representative group of cases, by way of illustration of what 
past commissions have done, in order to point out the emphasis placed 
on various factors entering into the computations, and to observe the 
“rules” followed. Because the rules consist, in the main, of generaliza
tions in the extreme, the cases have been treated more as scientific 
specimens; they are collected, analyzed, and allowed to stand for the 
peculiar sets of facts involved in the respective claims. The multi
farious elements of the decisions hereinafter set forth may suggest 
useful methods of resolving similar problems.

Date of Evaluation

The measurement of damages in cases involving vessels compre
hends at least two major considerations, namely: (1) the date as of 
which the evaluation should be made and (2) the method of com
puting the value as of that particular time. The former problem 
causes relatively little difficulty. Foreign offices and arbitral tribunals 
alike are generally agreed that the value of the vessel wrongfully 
destroyed, or rightfully destroyed or requisitioned with a duty to 
make compensation,454 455 is determined as of the date of destruction or 
of requisition, etc., as the case may be. Nevertheless, there are a few 
exceptions to this general practice.

On February 2, 1832, for example, the Danish Indemnity Commis
sion, appointed by the United States in accordance with the provisions 
of the convention of March 28, 1830 465 and composed of George 
Value at com- Winchester, William J. Duane, and Jesse Hoyt, 
mencement of announced that “in cases of condemnation, remuner- 
voyage ation shall be made according to the actual value of
vessel and cargo respectively, at the commencement of the voyage”.456

454 Thus Hague convention VI of 1907, relative to the status of enemy merchant 
ships at the outbreak of hostilities, stipulates in article 2, that:

A merchant-ship which, owing to circumstances of force majeure, may 
have been unable to leave the enemy port within the period contemplated 
in the preceding Article, or which may not have been allowed to leave, may 
not be confiscated.

The belligerent may only detain it, under an obligation of restoring it 
after the war, without indemnity, or he may requisition it on condition of 
paying an indemnity.

[A. Pearce Higgins, The Hague Peace Conferences (1909) 295, 296.]
455 I Malloy 377.
456 5 Moore's Arb. 4568.
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The American Commission, composed of Wyllys Silliman, John R. 
Livingston, Jr., and Peter V. Daniel (succeeded by Joseph S. Cabot) 
and appointed under the terms of the act of March 2, 183 3 457 to pass 
upon the claims for indemnity from the fund paid to the United States 
by the Kingdom of the Two Sicilies, under the terms of the convention 
of October 14, 1832,458 459 in their order of January 24, 1835 also an
nounced: “That in cases of condemnation indemnity shall be made 
according to the actual value of the vessel and cargo, respectively, at 
the commencement of the voyage.”469

In accordance with the terms of the protocol of March 14, 1870 
the United States and Brazil submitted to arbitration the claim of 
the United States for compensation for the loss (on December 1, 
1856) of the United States whaling vessel Canada and her cargo. 
The owners claimed that the loss occurred on account of the improper 
interference of the Brazilian authorities with the attempt of the 
captain and crew of the Canada to heave the ship off a reef within 
Brazilian waters. Mr. Edward Thornton, to whom the case was 
referred for decision, upheld the contention of the owners in his 
award of July 11, 1870. In assessing the indemnity for which Brazil 
was liable, he said:460

The Canada was built in New York in 1823 as a first-class vessel, and 
was employed as a liner from that port to Liverpool. From that time to 1856 
she was constantly kept in thorough repair, and impartial persons acquainted 
with such matters have estimated her value in 1856 at $18,000; the amount 
claimed therefore, of $15,000 is, so far not excessive; but it must be remembered 

that the imperial government is liable only for her actual 
Value at date of vajue on the ist December 1856, after she had been consid

erably damaged by being on the reef. The undersigned can 
not conceive that Captain Ricketson would have continued his voyage without 
docking or beaching and repairing his vessel, and from the undersigned's experi
ence of the country, he believes that the vessel could not have been put into a 
fit state, including all expenses, for less than $5,000. The umpire therefore 
fixes the value of the vesssel at $10,000.

He has also made inquiries as to the expense of fitting a vessel of that class 
for a four years whaling expedition, and furnishing her with provisions and all 
other necessaries, and has been assured that the cost would not have been less 
in 1856 than $45,000. The undersigned has further examined the accounts 
rendered by the owners, and has found no charge to which he can object; he 
must therefore admit the sum of $41,000 as the value of the outfits, etc. But he 
must take into account that as acknowledged by the officers and crew, several 
articles though of little value, were thrown overboard in order to lighten the 
vessel. The undersigned has no details of these articles, but he supposes that 
the captain could hardl}7 have replaced them in Brazil under $2,000. He therefore 
places the value of the outfits, etc., for which the government of Brazil is liable,

457 4 Stat. 666.
458 II Malloy 1804.
459 S. Doc. 351, 25th Cong., 2d sess.; H. Doc. 242, 24th Cong., 1st sess.; 5 

Moore's Arb. 4585.
460 La Fontaine, Pasicrisie Internationale (Bern, 1902), 131, 133-134.
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at $39,000. The charge of $3,543.75 for the oil which had already been secured, 
the umpire considers a legitimate claim.

But the undersigned can in no case admit a right to prospective profits; for 
the ship and the whole capital might have been entirely unsuccessful and without 
profit. In this particular case the objection is still stronger, because the Canada 
was commanded by a captain who, very little after sunset, when darkness could 
have hardly set in, ran his vessel upon a reef with the existence and position of 
which he ought to have been well acquainted.

The undersigned can not, however, admit the validity of any argument which 
would exempt the imperial government from the payment of interest. If the 
claim in itself can be sustained, of which the umpire has no doubt, the claimants 
are entitled to interest.

Certain expenses incurred for the maintenance and passage home of the crew, 
as also three months' wages to each of the crew, being the amount which all 
owners of vessels of the United States are bound to pay to seamen discharged 
abroad, the undersigned considers to be justly due, but can not allow more than 
this, on the same principle on which he founds his opinion that prospective profits 
are inadmissible.

The undersigned therefore lays down the items as follows:

Value of ship Canada on December 1, 1856 ................$10, 000. —
Value of her outfits etc.................................................... 39, 000. —
75 barrels of oil at $47.25 per barrel............................ 3, 543. 75
Transit of crew from Rio Grande do Norte to Pernam

buco ........................................................................... 227. 82
Board and clothing in December and January .... 432. 44
Transit to United States, 26 men at $10 each .... 260. —
Wages for three months each:
First mate, at $100 per month ........................................ 300. —
Second mate, at $75 “ “   225. —
Third mate, at $60 “ “   180. —
Fourth mate, at $50 “ “   150. —
Four men, boat steerers, at $40 per month................ 480. —
Four men, boat steerers, at $30 per month................ 360. —
Fourteen men, at $12 per month.................................... 504. —
Thirteen and a half years' interest, at 6 per cent, from

December 1, 1856, to June 1, 1870 ........................ 45, 077. 03

$100, 740. 04

The sum of $100,740.04 “payable in coin” was accordingly awarded 
the United States on behalf of the owners of the Canada and her 
cargo.

Under the act of Congress approved June 23, 1874 461 a board of 
American Commissioners known as the “Court of Commissioners of 
Alabama Claims” was constituted to hear and decide the American 
claims for participation in the fund received from Great Britain on 
account of the “Alabama claims”, which was awarded at Geneva on 
September 14, 1872.461 462 Prior to the hearing before the Commis

461 18 Stat. (pt. 3) 245.
462 J. C. Bancroft Davis, Report (1873) 51.
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sioners in the case of the Winged Racer,463 it was arranged that, in 
connection with the argument upon “questions of law”, counsel in 
various other cases pending before the court in which questions were 
raised as to the measure of damages in regard to ships, outfits, pro
visions, cargoes, or freight, should be heard with briefs and argu
ments, so that, if possible, all questions of this class should be pre
sented to the court at the same time.464 Accordingly, the opinion 
delivered by Judge Jewell in that case was in the nature of an ad
ministrative opinion, generally applicable to all similar cases before 
the court.

On the subject of the measurement of damages for the loss of a 
vessel, the court stated that:

There has been no difference of opinion in the discussions before us as to the 
measure of damage to the ship or vessel. The decisions of the courts all agree 
in giving the owner of the vessel its value at the time of its loss or destruction. 
In the law of insurance, its value at the commencement of the risk is taken to 
be its value through the voyage, although in fact the ship is continually de
teriorating; but this slight deterioration is compensated for as an element of the 
freight.465

A claim was presented to the American and British Claims Com
mission, organized under the terms of the special agreement of Au
gust 18, 1910, by the legal representatives of the owners of the Lord 
Nelson,466 a British schooner, on account of the capture of that vessel 
about two weeks prior to the declaration of war in 1812. The vessel 
was sold to the United States Navy and used against Great Britain 
in that war. By a decree of the United States District Court for the 
Northern District of New York, July 11, 1817, the capture of the 
Lord Nelson was declared null and void and the proceeds of the sale, 
$2,999.25, were directed to be paid to the owners. However, the 
clerk of that court embezzled the funds. On February 3,1819 a regu
lar claim for indemnity was received by the United States. Later the 
Committee on Claims of the House of Representatives resolved that 
the “real value of the ship at the time of the capture” should be 
investigated, and on February 11, 1837 the Secretary of the Navy 
Value at date of reported that the real value of the ship was $5,000 
capture at the time 0f capture. The United States admitted
liability to this extent.

The claim as presented to the Claims Commission was for “in
demnity and redress” and not for “a liquidated and ascertained sum 
of money”. The Tribunal held that in case of wrongful possession

463 Henry W. Hubbell v. The United Statest docket 278; Chas. A. Sherman et al. 
v. The United States, docket 279; Edw’d. H. Gillilan v. The United States, docket 
1131. John Davis, Report (1877) 58.

464 Ibid. 62.
465 Ibid. 64.
466 Nielsen's Report (1926) 432.
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and use, the amount of indemnity awarded must represent “both 
the value of the property taken and the value of its use”.467 It 
allowed $5,000 as the value of the vessel plus interest for the use of 
the vessel or its money equivalent. The Tribunal stated that it 
would be proper to allow interest from the time of the capture, June 
12, 1812, except that by the terms of submission interest was not to 
be allowed previous to the date when the claim was first brought to 
the notice of the other party. Accordingly, in his decision of May 1, 
1914, Umpire Fromageot allowed interest at 5 percent from Feb
ruary 3, 1819 to April 26, 1912.468

The date of the temporary requisition and delivery to the British 
Admiralty of the German steamship Germania and other enemy-owned 
vessels requisitioned by the British Government, was adopted as the 
proper date for the evaluation of those vessels by the British Prize 
Courts.469

By Administrative Decision No. Ill of March 9, 1929, “Construing 
and applying the term ‘merchant vessel' as used in the act”, Edwin 

a B. Parker, War Claims Arbiter under the Settlement
ccmdftioifama^e<^ ^ar Claims Act °f 1928, held that if merchant 

vessels were in a damaged condition at the time of 
seizure or appropriation they were to be evaluated according to their 
condition at the time of seizure or appropriation by the United States.

Mr. Parker explained that:
On January 31, 1917, it became evident (through the delivery of the German 

note announcing the intention to resume unrestricted submarine warfare) that 
diplomatic relations between the United States and Germany would be broken 
off as soon as formal steps to that end could be taken, and immediately there
after many of these ships were subjected to acts of sabotage by their masters and 
crews. In some instances the damage was considerable. On the record submitted 
and the admissions of claimants' counsel on the argument, the Arbiter finds that 
the acts were committed under the direct instructions or on the request of the 
German Government. The evident purpose was to cripple the vessels and prevent 
their availability for prompt use by the United States if and when war was declared 
to exist between the United States and Germany. The observance of the instruc
tions of the German Government by the masters and crews of these ships must be 
taken into account in determining the extent of the control of the German Govern
ment over them. But it is not apparent how these acts of sabotage as such can 
change the status of the ships or convert them from merchant vessels into hostile 
vessels of war. The ships were not used for any hostile purpose. In fact they 
were not used at all. Rather they were damaged with a view to preventing their 
availability for prompt use. Had the ships been used by or under the direction of 
the German Government in any hostile operation against the United States 
or its nationals, a different question would be presented. But they were not 
operated. ...

467 Ibid. 434.
468 Ibid. 434-435.
469 VII Lloyd’s Report of Prize Cases (1921) 221.



PROPERTY 1027

Counsel for the United States frankly call attention to the fact that the report 
of the Committee on Finance of the United States Senate having the measure in 
charge does not support their suggestion with respect to the effect of these acts 
of sabotage. In that report [S. Rept. 273, 70th Cong., 1st sess., p. 6] it is stated:

“The rule of value prescribed also requires that the Arbiter make proper 
allowances for the condition of the ship at the time the United States took 
possession of it. Accordingly, all the damages as a result of acts of sabotage 
by the crews will be taken into consideration and the necessary deductions 
from the value of the ship made.”

The Naval Board constituted under the Joint Resolution of May 12, 1917, had 
examined each ship and reported on the nature and extent of the acts of sabotage 
referred to by the Senate Committee. In the Official Bulletin of December 31, 
1917, published daily under the order of the President of the United States, there 
appeared an official statement evidently compiled from data furnished by the 
Navy Department and the Shipping Board of the United States with respect to 
the damage done to these German ships and their repair by the Navy in record 
time, in which this language was used:

“There is evidence that a German central authority gave an order for 
destruction on these ships, effective on or about February 1, 1917, simul
taneous with the date set for unrestricted submarine warfare and that the 
purpose was to inflict such vital damage to the machinery of all German 
ships in our ports that none could be operated for from 18 months to 2 years.

“This purpose has been defeated in signal fashion. In less than eight 
months all the ships were in service. * * *

“There is documentary proof that the enemy believed the damage 
irreparable.”470

The Arbiter decided that the Princess Alice, the Holsatia, and the 
Coblenz were merchant vessels, within the meaning of the act, for 
which “fair compensation” was to be allowed under the terms of 
the act. The amount of the compensation was not decided in this 
administrative decision but was postponed to a later date.

Methods of Evaluation

ENTIRE LOSS
Where an international right to indemnity for the loss of a vessel 

or other property is established, it is generally held that “just com
pensation” should be paid the owner, that the loss should be “fully 
compensated”, or that an amount sufficient to “wipe out” all the con
sequences of the act should be paid. Opinion frequently differs 
widely, however, as to what reparation constitutes “just compensa
tion”, what amount will “fully compensate” the claimant, or when 
all the consequences of the wrongful act have been fully wiped 
out. At times the amount paid is clearly the result of a compromise 
settlement.

470 Decisions and Opinions of the War Claims Arbiter (1928-29) 83, 89-90.
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Compromise
figure

In his award of June 27, 1885 in the case of the Masonic (United 
States v. Spain),471 Baron Blanc apparently based his estimate 

($14,500) of the value of the vessel which had been 
wrongfully disposed of by the authorities at Manila, 
on the figure indicated by the claimant in 1883 

($14,500) as acceptable “by way of amicable compromise”.
The American fishing vessel Frederick Gerring, Jr. and her 

equipment were seized on May 25, 1896, off the coast of Nova Scotia, 
and were thereafter condemned and confiscated allegedly in contra
vention of Canadian legislation. A claim was presented on behalf 
of the owner of the vessel for arbitration by the American and British 
Claims Commission established under the special agreement of August 
18, 1910. Meanwhile an “amicable settlement” was arrived at 
whereby Canada agreed to pay $9,000 to the United States “to be 
employed in blotting out” the recollection of the incident,472 and this 
settlement was recorded by the Tribunal.

The French mail steamer Tavignano was seized, on January 25, 
1912, by the Italian torpedo boat Fulmine off the coast of Tunis and 
conducted to Tripoli under suspicion of having on board contraband 
goods. The suspicion proved to be unwarranted, and the vessel was 
released on the following day. On the same day two Tunisian ma- 
hones, the Camouna and the Gaulois, were fired upon by the Italian 
torpedo boat Canopo. The French Government claimed indemnity 
from Italy for these acts, on the ground that the vessels when en
countered were within the territorial waters of Tunis and were not 
subject to seizure. The matters were finally settled out of court by a 
special agreement of May 2, 1913, under the terms of which Italy 
agreed to pay to the French Government an “equitable” indemnity 
of 5,000 francs on behalf of the various individuals who had sustained 
losses.473

One of the most important factors to be considered in the evalua
tion of a vessel or the extent of the damage done to it, is the original 
cost. This item, together with the age of the vessel at the time of its 
destruction or damage, is almost always considered. The original 

cost less depreciation, if not ordinarily the safest 
depreciation leSS guide to the value of the vessel, is at least a valuable 

method of checking upon the reasonableness of any 
suggested indemnity calculated by any other method.

The Board of Commissioners (George W. Campbell, John K. Kane, 
and Romulus M. Saunders) appointed by the United States under the 
terms of the convention between the United States and France of 
July 4, 1831, stated in their Joint Report of December 30, 1835, with

471 1885 For. Rel. 724, 725, 729.
472 Nielsen's Report (1926) 575.
473 Scott, The Hague Court Reports (1916) 413, 421.
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reference to the method adopted by them in evaluating the worth of a 
vessel, that:

. . . The vessel was generally estimated at her cost to the owner, deducting
a reasonable percentage for any subsequent depreciation.474
In 1836 John K. Kane explained further in his Notes on questions 
decided under the convention of July 1831 with France, with par
ticular reference to the specific problem of the measurement of value 
of vessels, that:

2. Where the property of the American citizen was seized upon the ocean, a 
different method of ascertaining its value was necessarily resorted to. Recourse 
was had in such cases to its last known value and to the circumstances which had 
afterwards increased or impaired it.

The vessel was generally estimated at her cost to the owner, deducting a reason
able per centage for her subsequent depreciation. The expense of constructing 
her, as entered in the builder's books of account, and the price paid for her by 
the claimant, or that for which an interest in her had been sold to others, were of 
course safe guides to her value at a certain time. The valuation sometimes found 
in charter parties, and that stipulated in policies of insurance or embargo bonds, 
were also valuable, though rarely to be accepted as conclusive; and even modern 
depositions were sometimes resorted to.

These proofs of value however were rarely full, and sometimes all of them were 
wanting. Aware that this might probably be the case, the board at an early day 
invited the gentlemen who represented claims before them, to aid them in collect
ing information as to the cost of constructing vessels of different classes, in the 
several building districts of the United States, during the periods embraced in its 
investigations, and to ascertain from the insurance offices and other proper sources 
the rate at which such vessels depreciated as they grew older. Several gentlemen 
were kind enough to take upon themselves portions of this labour. My deceased 
friend, Alexander Stewart, Jun., of Philadelphia, whose name will recall to the 
circle which knew him all that is indefatigable, accurate and just in mercantile 
character, devoted to it the industry of several months; examining the books of 
builders, merchants and insurers, where these were accessible to him; gathering 
facts and estimates from intelligent residents of other cities by correspondence; 
collating his materials, and presenting their results in a tabular form.

The size and description of the vessel, its place of construction, and its age 
were except in a few cases of foreign built vessels determined easily by the register; 
and the proximate, or rather the probable value was then fixed by reference to 
the general table of information which had been collected on the subject. This 
result was compared with the proofs in each case; and the table was made more 
accurate for future use by the repeated tests which were thus applied to it. . . . 
[“A premium of insurance was not added to the value thus fixed; the reasons 
about to be stated in the text for allowing it on cargo and freight not being 
applicable to the case of the vessel. Her value was not increased by the perils 
she had undergone. Besides, the perils of the voyage enter into consideration 
in determining the rate of freight, and were allowed for under that title.”]475

The American brig Indus, owned by Charles F. Wheeler and 
Ansel B. Anderson, cleared from the port of Tampico, Mexico, for

474 V Moore's Adj. (mod. ser., 1933) 351, 353. •
475 Kane, Notes on Some of the Questions decided by the Board of Commissioners 

under the Convention with France, of IJh July 1831 (Philadelphia, 1836) 97-99.
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Tabasco, on December 16, 1862. She was detained at the mouth of 
the harbor of Tampico, by reason of low water on the bar, until 
January 14, when she was embargoed and taken possession of by the 
French, who were then engaged in war with Mexico. The French 
authorities detained the brig until January 21, having meanwhile put 
some stores on her, and on that date they abandoned her, leaving the 
brig'in charge of her American captain and crew. On the next day 
the brig was seized as prize by the military forces of Mexico under 
General Juan Jose de la Garza. Garza detained the vessel without 
judicial proceedings of any sort until March 2 following, when he 
forcibly expelled the officers and crew. On the next day he sold the 
vessel, together with her equipment, at public sale. The Mexican 
Government, having been appealed to, ordered a restoration of the 
property on April 9th. The owners of the vessel submitted to the 
Commission established by the United States and Mexico in accord
ance with the 1868 convention, a claim for $22,700, with interest, for 
the value of the vessel, provisions, new equipment on board, charter, 
and for the advances to and traveling expenses of the crew.476

In a decision written by American Commissioner Wadsworth and 
concurred in by Mexican Commissioner Palacio, the Commission 
awarded the claimants $13,000, inclusive of interest. Mr. Wadsworth 
stated that:

We think the claimant is entitled to an award; but as usual, we are embarrassed 
by the want of any satisfactory data upon which to estimate the loss.

The vessel was appraised in the port of Tampico, at the date of the sale at 
$4,711, and sold there for $2,125. The gentleman who repaired the brig in 1860, 
is of opinion, “that she must have been worth in the winter of 1863 (in good 
condition) about fifteen thousand dollars.”

As to her condition when seized in the waters of the gulf of Mexico, the witness 
was ignorant. We must make some allowance for estimates against governments, 
made ex parte, by witnesses favorable to the claim: as we must likewise receive 
with suspicion an appraisement made by the wrongdoers. As usual, the right 
of the matter will probably be found somewhere between the extremes.

The vessel was built at Milwaukee, Wisconsin in the year 1855. She was 
sold the next year at the rate of $10,000. She was repaired in 1860, at a cost 
rising $2,500; we may suppose that these repairs re-established the old value of 
the vessel, or that at all events, in 1863, she was hardly worth more than in 1856.

We think ten thousand dollars enough for the vessel, extra sails, rigging, 
furniture, etc., in the harbor of Tampico, particularly when the governt. who 
must suffer for the fault of her officer, only realized $2,125.477

Under the arrangement of 1858 between China and the United 
States and pursuant to the act of Congress of March 3, 1859,478 
Dr. Charles W. Bradley and Mr. Oliver E. Roberts were appointed 
American Commissioners to adjudicate claims of United States citi
zens in the amount of $1,513,797.53, against the fund of 500,000 taels

476 Docket 187; ms. Department of State.
477 Ibid.
478 11 Stat. 408.
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paid in gross by China to the United States in full settlement of 
outstanding claims. The Commissioners commenced their sessions 
at Macao on November 14, 1859 and closed them on January 13, 
1860. Among the claims adjudicated was the claim of the Chilean 
bark Caldera for $89,727.09, which was submitted by the American 
insurers of the vessel for losses sustained when the wrecked vessel 
and her cargo were despoiled by piratical depredations in a Chinese 
port.479 The Commissioners disagreed as to the allowance of an 
indemnity; Dr. Bradley resisted the claim in toto, while Mr. Roberts 
favored the allowance of 40 percent of the amount claimed. The 
American Minister to China, Mr. Ward, approved the amount indi
cated by Mr. Roberts, and the claim was accordingly paid in that 
amount. In the course of his opinion of December 8, 1859 Commis
sioner Roberts stated that:

Equity, however, requires that the allowance of the claim should be made 
with a deduction. The underwriters and others should not be placed in a better 
position than if no piracy had occurred. The ship suffered heavily in the hurri
cane, and a large claim on the insurance offices would have been made. The 
vessel had four feet of water in the hold, and had been much strained. The 
masts, sails, and rigging had been nearly lost before the pirates came along side. 
It is impossible now to say what the exact amount of repairs, salvage or general 
average would have been, or what portion of the cargo was damaged by the 
water in the hold or other leakage. After considering all the circumstances and 
taking testimony, I deem it fit to allow but forty per cent, of the claim of the 
policy covering the hull, and the same on the policies covering the cargo, with 
five years’ interest, at twelve per cent, to the underwriters in the United States.480

In the Masonic (United States v. Spain), previously referred to, the 
Arbitrator, in his decision of June 27, 1885, allowing indemnity to 
the owner for the loss of the American vessel seized and sold at auction 
in 1879 by Spanish authorities in Manila, because of a mistake of the 
Spanish customs officials at that place as to the number of cases of 
cargo on board the vessel, considered the fact that the vessel, which 
came into port in distress, had been built in 1864 at a cost of $41,000 
(rigging and accessories not included), as well as the fact that in 1883 
the owners had claimed only $14,500 as the value of the vessel (based 
upon an investigation made at the time of the seizure of the vessel). 
This latter sum without interest was awarded as the value of the 
Masonic, it having been shown that the vessel was not in good repair 
at the time of seizure.481

479 1865 For. Rel., pt. II, pp. 406-413. See also the act of Congress approved 
June 19, 1878, 20 Stat. 171; The Caldera Cases (1879), 15 Ct. Cls. 546; The 
Caldera Cases (1880), 16 Ct. Cls. 635 (allowance of the remaining 60 percent of 
the amount claimed in the case of the Caldera by the Court of Claims).

For the act of March 3, 1885, providing for the return of the residue of the 
indemnity received from China, see 23 Stat. 436.

480 H. Ex. Doc. 29, 40th Cong., 3d sess., pp. 172, 177, 180.
481 2 Moore’s Arb. 1055, 1062, 1064.
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In 1893 the Sergent Malamine, a French vessel, and her cargo 
were seized by British authorities in the basins of the Niger and 
Benoue. Under the terms of a convention signed on April 3, 1901, 
the two Governments referred the dispute that arose in consequence 
of the seizure to arbitration, it being agreed that the arbitrators 
‘‘should pronounce definitively on the amount of the indemnity to be 
paid by the British Government for the loss of the ‘Sergent Malamine’; 
this figure must not be less than 5,000 l nor more than 8,000 l”.m

In his decision of July 15, 1902, Arbitrator Lambermont, in assess
ing the amount of the indemnity at £6,500, stated that he took into 
consideration the following factors:

Whereas the British Government offered to restore the boat and after its sinking 
offered to reimburse its value;

Whereas as to the vessel, nothing remains except to calculate the price;
Whereas the French M4moire evaluates the cost of construction of the Sergent 

Malamine at 151,833 fr. and 75 centimes, and, calculating amortization at five 
percent, estimates at 125,267 fr. 80 centimes the value of the boat at the time it 
was seized;

Whereas while the cost of construction may be accepted as being accurate, in 
fixing the rate of depreciation sufficient account was not taken of the fact that 
the vessel was navigating along the west coast of Africa, in waters of the Niger 
and of its affluents, and without the facilities for calking which are furnished by 
European ports;

Under these conditions we consider that amortization ought to be carried up 
to seven percent.483

The “actual proceeds” from the sale of the vessel and cargo, after 
wrongful capture by the United States on May 4, 1862 and condem
nation by an American prize court, were awarded in the case of the 
steamship Circassian (Great Britain v. United States), by the Tribunal 
established by the two Governments under articles XII et seg. of the 
treaty of May 8, 1871.484 485 Interest was not allowed.

George B. Upton, Jr., et al. presented claims to the First Court of 
Commissioners established in the United States to consider the claims 
presented against the Alabama fund received from Great Britain.486 
The claimants were the owners of the ship Nora and her tackle, 
apparel, outfit, and freight. The Nora sailed from Liverpool for 
Calcutta about February 14, 1863, and was destroyed by the Alabama 
on March 27 of that year. It was claimed that the value of the 
vessel was increased by her vicinity to a place where vessels were in 
demand. A claim was also made for “services and risk of money”. 
Increased value The award of the Commissioners was for $74,603.10 
in vicinity appar- with “legal interest” from the date of destruction, 
ently disallowed 0pinion was delivered by the Commissioners, “but
a comparison of amounts shows that the court did not allow the

483 95 Br. & For. St. Paps. (1901-2) 139-140.
483 Ibid. 143, translation.
484 Hale’s Report (1874) 141, 148, dockets 432 and 444.
485 John Davis, Report (1877) 18, docket 960.
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claim for enhanced value or for services or risk of money”.486 The 
value of the Noray when new, was stated to have been $60,000 gold. 
This amount “reduced to currency, with expenses at Liverpool and 
freight added, and insurance received, subtracted, gives approxi
mately the judgment rendered”.487

The Commodore Stockton, a vessel belonging to the firm of Garrison 
& Fretz, “whose nationality was American”, was wrongfully seized 
in the port of Acapulco on December 20, 1851 and sold by Mexican 
authorities. Thereafter the firm suffered a denial of justice in the 
Mexican courts in attempting to maintain their rights. A claim 
against Mexico in the amount of $195,000 was presented to the 
Claims Commission established between the United States and 
Mexico under the convention of July 4, 1868, on behalf of Cornelius
K. Garrison, the surviving partner of the firm, for the losses sustained 
on account of the “fraudulent action of the authorities of Mexico”.488

Umpire Lieber, the first Umpire of that Commission, held Mexico 
liable to the extent of $20,000, with interest at 5 percent from the 
date of the seizure of the vessel to the close of the labors of the Com
mission, together with $100 for costs of printing. He stated that: 
“No doubt is left on my mind that the Mexican court, or judge in 
Acapulco acted with great irregularity and even some violence, and 
that as matters went, the case of the steamboat Commodore Stock
ton, was by no means fully adjudicated and that an appeal from the 
Acapulco judge to a Mexican court of appeal was prevented by 
intrigues or unlawful transactions.”489

In his memorial the claimant alleged that owing to the low price 
of vessels on the Pacific coast at the time of the sale of the vessel, the 
agent of the firm was able to purchase the vessel at a cheap rate; 
that “a sudden increase of the passenger business between Panama 
and San Francisco rapidly augmented the price of ships, and partic
ularly that of steamers,” so that before he had the vessel ready 
to go to sea (and at the time she was seized by the authorities of 
Acapulco) she became so valuable that the members of the firm in 
Panama contracted to sell her at that place for the sum of $85,000 
in American gold coin; but that the fraudulent conduct of the Mexican 
authorities prevented the consummation of the sale.

American Commissioner Wadsworth explained what he thought 
would be appropriate compensation in the case, stating that:

They [the firm] had about $7000 due on a bottomry bond, and paid $4200 
more to purchase and get the possession, to protect their interests. They repaired

486 Ibid. 19.
487 Ibid.
488 Docket 8; ms. Department of State.
489 Ibid.
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and provisioned her. They were at heavy expenses for Mr. Fretz in Mexico,
b 8 months, it is said. But they are entitled to the real, fair value

Umn^OTMnal^61 s^iP» stores, &s in the port of Acapulco, when she was
cost g finally and most wrongfully sailed away under Mexican Colors.

The gold discoveries in California, had by this time precipitated 
a flood of passenger travel on the Pacific, beyond the means of transportation. 
Acapulco was full of passengers waiting the means of reaching San Francisco.

It is in proof that Garrison, had made a contract at Panama for the vessel, 
expected to arrive there from Acapulco, in March 1852, by which the firm of 
Garrison & Fretz would have realized the price of $80,000 for the Ship (see Depos. 
paper No. 3). Although this seems a high price, yet under the remarkable 
excitement growing out of the gold discoveries in California, and the rush of 
travel across the Isthmus, it is not improbable that a very large sum would have 
been realized, if the vessel had not been detained by the fraudulent proceedings 
at Acapulco. At all events the value of the vessel had gone up considerably 
(see depos. paper No. 5).

The Consul in his letter to Mr. Letcher, dated Dec. 26, 1851, states the value 
of the vessel at $25,000. This sum does not seem to have such a speculative 
aspect, as the other fixed by the Panama witnesses, and will probably cover the 
losses of Garrison & Fretz, viz: Bottomry bond $7000 and interest; purchase 
money paid for the ship $4200, repairs, provisions, counsel fees, expenses at 
Acapulco and City of Mexico (8 months detention is claimed) etc.

To do just the best I can to make the mischief whole I will adopt the sum of 
$25,000, as the value of the property in the condition in which the Mexican 
authorities found it, when the judge took possession and hauled down the Amer
ican flag, to maintain a jurisdiction founded on “Comity”, if it existed at all.490

Umpire Lieber, in allowing $20,000 in this case plus interest and 
$100 costs, explained his calculation by stating that “I adopt upon 
the whole the award of the American Commissioner, except that after 
weighing and balancing all the items and constituent parts of this 
case, I reduce the sum awarded by the American Commissioner, by 
five thousand dollars.” 491

Early in December 1870, during the course of the Franco-Prussian 
War, the Prussian troops occupied Rouen, France. Six British 
colliers (the Alice, the AnnJ the Jane Tindall, the Jessamine, the 
McLaren, and the Sally Gale), then in port, were permitted to discharge 
their cargoes, and while taking on the usual return cargoes of ballast 
chalk they were ordered to desist. The German commanders had 
decided, in pursuance of military necessity, to block the Seine, and 
they issued orders for the seizure of all sea ships off Duclair (port of 
Rouen), with a view to sinking them in the river. Pursuant to these 
orders, the six British vessels were seized by the Prussian troops on 
December 21-22, 1870, despite the protests of their captains, and 
scuttled in the river off Duclair. A seventh British vessel, the Sylph, 
was also seized on the twenty-fourth at Rouen. In each instance the 
captain was requested to put an evaluation on his vessel, and a

490 Ibid.
491 Ibid.
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certificate was issued by the German officers acknowledging the 
requisition of the vessel and stating its estimated value.492

On December 28 the British Government protested against the 
unwarranted seizure and sinking of these neutral vessels. As soon 
as the British protest reached him Count Bismarck expressed regret 
at the incident and in an instruction of January 8, 1871 to Count 
Bernstorff he admitted the British claim to indemnification which 
had been made and promised payment, without awaiting a decision 
as to whether France or Germany should be ultimately liable.493

With the concurrence of the German Government, the British 
Government empowered the Lords of the Committee of the Privy 
Council for Trade to examine the several claims with a view to their 
presentation to the North German Government. On April 24, 1871 
Earl Granville, in submitting to Count Bernstorff the Report of 
the Board of Trade (dated April 15 of that year), stated that the 
damages for the sinking of the seven British colliers in the vicinity 
of Rouen could “fairly and reasonably” be assessed at £7,088 8s. 5d.494 
He explained that the Board proceeded to make its evaluation in the 
following manner: 495

The first question to be decided was the value of the ships themselves. In 
order to obtain a reasonable valuation, the Board, rejecting altogether the prices 
put upon them by the owners, referred the matter to Lloyd’s Association, a body 
which has the greatest experience and the most extensive practice in valuing 
shipping property. Two surveyors appointed by the Association made a careful 
examination, and reported their opinions as to the value which should be placed 
upon each vessel, supposing, as appears to be reasonable, that they were in good 
order and condition at the time of their being sunk. The sums thus calculated 
form the first items in the annexed estimate of the amount to be awarded in each 
case.

But it is thought that the owners are entitled to something more than the mere 
market value, it being taken into consideration that the circumstances were in 

fact equivalent to a forced sale, and that they may be compared 
Something over ^ cases jn which vessels are lost by collision, in which it is
ket value6 mar usual to allow as compensation something over and above the

actual value. It is proposed, therefore, to add 25 per cent, on 
this amount to the surveyors’ estimate. This addition forms the second item of 
the valuation.

The next question to be decided was the value of the cargoes, which consisted 
of cliff chalk. In this case, also, the heavy claims made by the owners were set 
aside, and the calculation was made on the basis of the market price of such 
cargoes in the Tyne. It seems that the best price likely to have been obtained, 
if the vessels had completed their return voyages, would have been from 2s. 6d. 
to 5s. per ton; but from such price should be deducted the port dues and charges 
for unlading, those dues and charges not having been paid on account of these

492 61 Br. & For. St. Paps. (1870-71) 575 ff.
493 Ibid. 578.
494 Ibid. 607.
495 Ibid. 607-609.
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cargoes. The sum of 3s 6c?. per ton has, therefore, been fixed as a fair valuation 
of the cargoes, and a calculation based on this unit forms the third item in the list.

There were two cases, however, in which an exception has to be made. The 
Jessamine and Sylph had not taken their cargoes on board, and consequently- 
had not incurred the expenses of purchasing and shipping the chalk; these ex
penses are calculated at Is. per ton, and in the case, therefore of these two vessels, 
the estimate for the cargo has been reduced to 2s. 6d. per ton.

The fourth item is made up of small sums allowed for expenses incurred by the 
seamen, on account of protests and Consular certificates.

The fifth is based on a calculation of interest at the rate of 5 per cent, on the 
sums included in the first 4 items from the 1st of January to the end of this 
month, these sums being treated in the light of unemployed capital.

Having thus arrived at a decision as regards the value of the ships and cargoes, 
the Board proceeded to examine the large claims made by the masters and seamen 
for loss of employment and of effects. The claims for loss of employment were 

" held to be untenable, and were altogether rejected; and as regards the loss of 
effects, it appears that, except in the case of the master of the Sylph, ample time 
had been allowed to the seamen for the removal of their property, and that, 
consequently, no compensation could be awarded on this account except such 
as might be claimed for the damage which might have been sustained, owing to 
the natural haste of removal, and to the difficulty at the time of conveying goods 
from Rouen to this country. It is thought that a small sum might be awarded 
on this account, on the following scale: 15 l. to each master; 10 l. to the mates 
and carpenters; and 5 l. to the seamen; an exception being made in the case of the 
Sylph to which I have above alluded, and in which 30 l. is awarded as compensa
tion. The whole charge on this head, which is inserted as a separate item on the 
list, amounts only to 350 Z.

There remain charges incurred by Her Majesty’s Government in sending the 
seamen to their homes, amounting altogether to 200 Z., and this sum closes the 
list of claims.

However, it was subsequently ascertained that 6 boats belonging 
to the colliers sunk had been sold by the masters of the vessels and 
that the sum received aggregated £15 2s. Accordingly, the amount 
paid by Prussia on May 19, 1871, was £7,088 8s. 5d., less £15 2s., or 
£7,073 6s. 5d.496

To turn to more recent cases, seven tankers owned by British sub
sidiaries of American claimants were requisitioned by the British 
Government during the World War and were subsequently destroyed 
by German submarines during the period of American belligerency— 
the first on April 6, 1917, and the last on October 3, 1918. The 
authority for the requisitioning of the vessels was the Royal proc
lamation of August 3, 1914, one of the conditions of which was 
“that the owners of all ships and vessels so requisitioned shall receive 
payment for their use, and for services rendered during their employ
ment in the Government service, and compensation for loss or damage 
thereby occasioned”.

496 Ibid. 609-612.
The entire Report of the Board of Trade, dated April 15, 1871 and signed by 

Sir Louis Mallet, is printed in 61 Br. & For. St. Paps. 591 ff.
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The value of each of the seven requisitioned vessels at the time of 
loss was ascertained, and the total value, aggregating $6,030,668, was 
paid by the Government of Great Britain to the owners. The 
Standard Oil Company of New York, the Sun Oil Company, and the 
Pierce Oil Corporation,497 all American nationals, submitted claims, 
known as the Tanker Cases, to the Mixed Claims Commission, 
United States and Germany, established under the terms of the agree
ment of August 10, 1922, on the ground that the value of the seven 
ships as “free ships” in a free market was $10,607,500; they claimed the 
difference between this amount and the amount actually received in 
payment of the vessels, or $4,576,832. The claims were for the 
difference between the value of the ships as requisitioned ships at 
the time of their destruction and their value as free ships.

Umpire Parker held that the vessels requisitioned were encum
bered vessels at the time of destruction and not free ships; that the 
claimants had received from Great Britain the value of the vessels 
as requisitioned vessels; that Germany had destroyed requisitioned 
vessels; that there were two separate losses suffered by the claimants—
(1) the loss sustained by the requisitioning of the vessels, for which 
injury Great Britain only was responsible, and (2) the loss sustained 
in the consequence of the destruction of the vessels by Germany; that

such loss ”.498 But the British Government had already paid to their 
British subsidiaries the money equivalent of the value of these ves
sels as requisitioned vessels, so that the claimants had received the 
money equivalent of all they had to lose, i. e. requisitioned ships. 
Accordingly, the claims were disallowed.

The British courts took the position that the value of a British 
ship during the war period varied, depending upon whether it was 
under requisition or subject to requisition; that if not under requi
sition but with a possible chance of being requisitioned it would not 
command as large a price as it would if free from requisition, under a 
guarantee from the Government not to requisition it; and that if 
actually under requisition but with a possible chance of being released 
therefrom the vessel would not command as large a price as it would 
if free from requisition but with a possible chance of being requisi

te vessels burdened with requisitions had a value very

ships in a free market; and that Germany's liability 
under the Treaty of Berlin was “limited to the value

at the time of the loss of the ships so encumbered, less the amount 
which the owners of the ships have already received as indemnity for

497 Decisions and Opinions 660, dockets 5323, 5434, 5469.
498 Ibid. 669.
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tioned.499 In the Longbenton case,500 a British case referred to by 
Umpire Parker, a British vessel was requisitioned by the British 
Government and operated by the owners under the terms of the 
official charter-party known as “T-99”. The Longbenton was lost 
by enemy action on June 27, 1917. Its owners contended that 
clause 19 of this charter-party, which provided that in the event of 
its total loss from risks of war the British Government should pay 
to the owners “the ascertained value of the steamer * * * at
the time of such loss”, was in effect a contract of indemnity against 
any requisition; that they were entitled to recover from the British 
Government on the basis of its value had it been free from requisition; 
and that the Government, in assessing its value, was not entitled to 
take into account the fact that it was under requisition at the time 
of its loss. The British High Court of Justice rejected this conten
tion and held that for the purpose of assessing the value of the vessel 
at the time of its loss all of the facts must be taken into consideration 
and that one of the most material facts was that the vessel was at 
the time of its loss under requisition. In other words, at the time 
of its loss the vessel was a requisitioned vessel, not a free vessel, and 
its value was ascertained accordingly. In that case it was found 
that the Longbenton, which was under requisition at the time of its 
loss, had a value of £28,500; that had it not been under requisition 
but subject to requisition it would have had a value of £44,500; 
and that had it not been under or subject to requisition it would have 
commanded a still higher price. It was held that the fact of the 
ship's being under requisition was one of the most important facts 
to consider in determining its value at the time of its loss and that 
the British Government was only obligated to pay the owners the 
sum of £28,500, its value as a requisitioned ship at the time of its 
loss.

Great Britain presented to the Tribunal established by the United 
States and Great Britain under the terms of articles XII et seg. of the 
treaty of May 7, 1871,* 600 601 a claim on behalf of James and Richard 
Martin, owners of the British vessel York. According to the facts as 
stated in the memorial and established before the Commission, the 
Yorkj while proceeding, on January 5, 1862, in ballast on a voyage 
from Valencia, Spain, to Lewistown, Delaware, was driven by stress 
of weather onto the coast of North Carolina, which at that time 
was blockaded by the United States, and on or about January 18, 
1862, while stranded on the coast, she was stripped of property worth

499 The Mixed Claims Commission, United States and Germany, agreement of 
August 10, 1922, Decisions and Opinions 665.

600 Ibid. 665-666; Harries Brothers & Co. v. Shipping Controller (1918), 34 
T. L. R. 446, 118 T. L. R. 603.

601 Howard’s Report (1874) 148, docket 434; Hale’s Report (1874) 51, 212.
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between $800 and $1,000 and destroyed by cruisers of the United 
States.

Secretary of State Seward admitted the liability of the United 
States since it was clearly shown that the vessel was engaged in an 
honest voyage; therefore the only question which remained was the 
amount of damages to be allowed.

It was alleged that the wreck would have brought $10,000 at 
public auction. This amount, together with interest, was claimed on 
behalf of the owners. The amount claimed was contested by the 
Market value of United States on the ground that the vessel was 
vessel in injured twenty-two years old, that on her voyage she leaked 
condition badly, that she pounded on the reefs before her
destruction, and that the captain abandoned her as a hopeless 
wreck.602 The claimants, however, maintained that there was a 
market for the wreck at the place where she was stranded and that 
the material was worth at least the sum claimed. The Commission 
allowed $11,935 in gold.

In the case of the Clyde (James Watt, master), the British High 
Court of Admiralty considered a claim arising out of a collision be
tween the schooner George and Eliza and the steamer Clyde, which was 
found to have been caused by the Clyde. The British High Court of 
Admiralty held on January 8, 1856, that in case of the total loss of a 
vessel the owner was entitled to its market value just prior to the 
collision; 603 that such an amount was the equivalent of restitutio 
in integrum. With reference to the market value of the vessel 
Dr. Lushington stated that:

. . . Therefore, what we have now to look at is, what would the vessel 
have fetched in the market at the period of its destruction. In order to ascertain 
this, there are various species of evidence that may be resorted to—for instance, 
the value of the vessel when built. But that is only one species of evidence, be
cause the value may furnish a very inferior criterion whereby to ascertain the 
value at the moment of destruction. The length of time during which the vessel 

has been used, and the degree of deterioration suffered, will 
Market value affect the original price at which the vessel was built. But 

there is another matter infinitely more important than this— 
known even to the most unlearned—the constant change which takes place in 
the market. It is the market price which the Court looks to, and nothing else, 
as the value of the property. It is an old saying, “the worth of a thing is the 
price it will bring.” * 503 504

In Administrative Decision No. Ill the Mixed Claims Commission, 
United States and Germany, established under the terms of the agree
ment of August 10, 1922, held that—

5°2 “Argument for the U. S. on final submission” by Mr. Hale, Agent and 
Counsel for the United States (May 28, 1873), ms. Department of State; docket 
434.

503 1 Swabey 23; 166 Eng. Repts. 998.
504 1 Swabey 24-25; 166 Eng. Repts. 999.
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in all claims based on property taken and not returned to the private owner 
the measure of damages which will ordinarily be applied is the reasonable market 
value of the property as of the time and place of taking in the condition in which 
it then was, if it had such market value; if not, then the intrinsic value of the 
property as of such time and place.605 *

In Administrative Decision No. VII, the same Tribunal, Umpire 
Parker again speaking, held that:

Where a vessel was destroyed, Germany is obligated under the Treaty of 
Berlin to pay the reasonable market value of the whole ship, including all estates 
or interests therein, provided they were on the requisite dates impressed with 
American nationality. In arriving at the market value of the whole ship, it is 
a free ship that is valued, and no account is taken of the independent market value 
of any charter that may exist thereon. Such charter may at a given time be an 
asset or a liability as determined by several factors, chief among which is the 
relation of the stipulated hire to the current market hire.508

In Administrative Decision No. VII-A,607 dealing with “Claims of 
American Charterers of Foreign Ships and American Owners of Ships 
chartered to Aliens”, Umpire Parker made the following rulings as to 
the evaluation of ships:

In each case in the group dealt with in the present decision Germany’s obliga
tion is under the Treaty limited to making compensation for the American 
owned estate or interest in the tangible property destroyed—the ship—and such 
compensation is measured by the reasonable market value of that ship as of the 
time and place of her destruction, less the value of the foreign estate or interest 
if any therein, plus damages by way of interest on the remainder in accordance 

with those rules laid down in Administrative Decision No. III. 
k^Tvalue G m8r" The first steP> therefore, in measuring the damages, if any, 

sustained by an American claimant resulting from the loss 
of a vessel in which his estate or interest was less than the whole is to ascertain 
the reasonable market value of that ship as a free ship at the time and place of 
her destruction.

The Commission has had procured and laid before it much data dealing with 
the relative demand and supply of ships; charts purporting to reflect the market 
prices of vessels with the fluctuations in those prices graphically expressed; 
and tabulated statements of actual sales of bottoms made during periods prior to, 
throughout, and subsequent to the World War, compiled from evidence filed in 
numerous cases before the Commission. From these it is possible to evolve a 
fairly accurate composite of tonnage values at any particular time during the 
war period. But at best this presents merely a composite picture, a general 
average, and while helpful as a general guide it cannot safely be used as a standard 
of measurement without making particular adjustments for the actual conditions 
which obtained in each particular case. Ships are in a sense living things, created 
to move and to carry, not to be consumed. Food and fuel may be measured on a 
unit of value per ton, but a ship’s value must be measured according to her ability 
to perform—to carry safely in volume with dispatch and economy.

There are many factors which must be taken into account in arriving at the 
fair market value of any vessel at any particular time and place, and the weighted 
value of each factor varies, of course, from time to time as the conditions change.

605 Decisions and Opinions 61, 63.
508 Ibid. 273, 337-338.
607 Ibid. 704.
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This is especially true with respect to the abnormal and kaleidoscopic conditions 
created by the World War, as a result of which the trade in which a vessel was 
engaged, or the particular seas to which her use was restricted, or her nationality 
(as affecting the extent of her exposure to regulation, requisition, or destruction), 
considered in connection with the laws of the nation to which she was subject, 
may, singly or together, have had an influence more or less controlling in deter
mining her market value, although in normal times they would have been much 
less important. Normally the cost of a vessel, her age and physical condition, 
and the cost of replacement are important factors in arriving at her market value. 
Some of the shipping experts whose testimony has been presented to the Commis
sion go so far as to declare that during the war period those factors were without 
influence in determining the value of a ship, which was measured solely by her 
availability for use. While the evidence before the Commission of actual sales 
made and of charters actually entered into, involving bottoms of varying ages 
and classes, does not justify those extreme statements, . . . [508] nevertheless 
there were times during the war period when the demands for tonnage so far 
exceeded the available supply, and those demands were so imperative, that 
factors normally controlling were so far outweighed by the consideration of 
availability for use as to become comparatively insignificant. But even that 
condition was not constant, and conditions existing at the particular time must 
be looked to in determining the relative importance of the various elements 
obtaining in each case.

Speaking generally, the factors which must be taken into account during the 
war period in fixing the value of the whole ship including all estates therein are 
availability for use, cargo capacity, nationality of registry and of ownership, 
nationality of charterer, class, original and reproduction costs, speed, age, draft, 
and adaptability for particular trades.

The nationality of registry and of ownership and the charterer’s nationality 
are important in determining generally the degree of exposure to requisition and 
to regulation both as to use and rates. For example, it will be recalled that 
Great Britain did not hesitate to assert and to exercise jurisdiction for the purpose 
of requisitioning ships of British registry operating even outside of British waters 
while under charter to Americans during American neutrality. It will also be 
recalled that the far-reaching regulations applied by the Allied Powers, and later 
by the United States after it had entered the war, affected not only the tonnage 
of the nation issuing them but indirectly, to a great extent, neutral tonnage as 
well. Witness the British regulation of January 12, 1917, forbidding the charter
ing of any vessel of over 1,000 tons deadweight cargo capacity to or from an Allied 
port, except with the license of the Board of Trade; the later regulation of March, 
1917, forbidding the purchase or sale in England of any foreign vessel; the regula
tion of chartering and of charter rates on vessels of both American and foreign 
registry by the United States Shipping Board; the arrangement devised by Great 
Britain, sometimes referred to as the “bunker pressure”, made possible by the 
need of Norway, Sweden, and Denmark for British coal, whereby those Scandi- * 30

508 “For instance, in the agreement for compensating Dutch shipowners by the 
United States and Great Britain, it will be noted, age was a material factor in 
fixing ship values. Bottoms up to 10 years of age were valued at $237.50, 10 to
30 years at $190.00, and 30 years and over at $167.25 per deadweight ton. And 
in February, 1918, under the new scale of rates and insurance fixed for vessels 
plying between United Kingdom and French ports the values for war-risk in
surance on steamers 10 years old or less was fixed at £40 and over 30 years old at 
£30 per d. w. t. Elsewhere there have been many other recognitions of age as 
a factor in determining values during the war period.” [Ibid. 707, footnote 5.]
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navian countries provided for the chartering or requisitioning at reduced rates of 
certain tonnage of their nationals to the Allied Powers in consideration of the 
latter’s arranging to deliver them coal and other supplies; the requisitioning by 
the Allied Powers and by the United States of Dutch tonnage; and the agreement 
entered into between the United States and Japan in March, 1918, whereby the 
latter nation undertook to furnish the former with 150,000 deadweight tons of 
steam shipping for war-zone trade in exchange for steel to be used principally 
in shipbuilding. The influence exerted by the inter-Allied ship control over 
tonnage values, chartering, and charter rates, even as applied to neutral vessels 
while indirect, was substantial, but it varied from time to time; and this influence 
at any particular moment must be considered in determining the value of a vessel 
or the value of the charter thereof at that time.

While it is true that vessels of neutrals and vessels of some belligerents were less 
subject to these restrictions than those of other belligerents, nevertheless it is a 
mistake to assume, as several of the shipping experts have assumed in their 
testimony before this Commission, that neutral bottoms were throughout the 
period of the war free from all restrictions and hence that American charters on 
such vessels must be valued accordingly. We are not here concerned with any 
question of the right of a particular government to enforce restrictions and 
regulations without compensation, but only with the fact of their existence and 
enforcement and the effect which they actually had on the market value of the 
vessels at the time of destruction.

After the amount of the reasonable market value of a free ship has been estab
lished, the next practical step is to determine the relative interest in such amount 
of the owner and the charterer respectively to the end that the American and 
foreign interests may be segregated.509

The American and German Agents of the Mixed Claims Com
mission, United States and Germany, in deciding the “reasonable 
market value” of American ships sunk during the war, agreed upon a 
valuation of approximately $202 per deadweight ton as an average 
for the entire period and approximately $213 per deadweight ton 
for vessels sunk after the entrance of the United States into the war. 
These figures were for completed vessels. The value of an uncom
pleted vessel would ordinarily be considerably less. In order to find 
the “reasonable market value” the sale prices of numerous vessels of 
approximately the same type, age, tonnage, etc., were compared as 
heretofore explained in Administrative Decision No. VII-A.510 * 610

509 Ibid. 706-709.
610 Ante, p. 1040.
This method of ascertaining the value of a vessel was not entirely new. A 

similar method was adopted in the case of the James Hamilton Lewis (United 
States v. Russia), one of the claims presented for arbitration to Tobie Michel 
Charles Asser, under the terms of the declarations exchanged at St. Petersburg, 
August 26 (September 8) 1900. The American Schooner James Hamilton Lewis 
was a fur-sealing vessel. M. Asser held that the vessel had been wrongfully 
captured by the Russian cruiser Aleout outside Russian territorial waters. After 
the capture the vessel, her cargo, and equipment were confiscated, and the 
crew was imprisoned. (1902 For. Rel., Appendix I, 454.)

In assessing the damages the Arbitrator availed himself of the right accorded 
him under the terms of the agreement of submission to name commercial experts 
to aid him in determining the amount of the indemnity. (Ibid.) Apart from
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The “Joint Statement of the American Agent and the German 
Agent Concerning the Value of Certain Privately Owned Vessels for 
the Loss of Which Claim is Made Before the Mixed Claims Com
mission”, dated January 25, 1927 and signed by Messrs. Robert W. 
Bonynge and Karl von Lewinski, was as follows:511

I. Under the date of March 11,1924, the Mixed Claims Commission entered an 
order dealing with the measure of damages due by Germany under the provisions 
in the Treaty of Berlin in the case of shipping losses. Said order inter alia 
provides:

“Ordered, that in all claims falling within the terms of the Treaty of 
Berlin based on the destruction of hulls the measure of damages which 
Reasonable wil1 ordinarily be applied is the reasonable market value
market value °f the property destroyed in the condition in which it 

was as of the time and place of destruction, if it had a 
market value; if not, then the intrinsic value of the property as of such 
time and place. While the reasonable market value, if there were a 
true and ascertainable market value, will control, notwithstanding the 
market may have been either depressed or inflated by abnormal conditions 
howsoever produced, still purely speculative factors will be eliminated as 
far as practicable in arriving at such market value.” [612]

II. The American and German Agents, after examination and consideration 
of the evidence submitted in compliance with the ruling of the Commission, 
found that, during the period of war, there was an existing and ascertainable 
market for American ships of similar character and tonnage and that it was 
possible to determine the market values of the vessels lost and for which claims 
were made. * II.

Footnote 510—Continued.
the allowance of indemnity (with interest) for the confiscation of the cargo and 
for the imprisonment of the crew, an award of $9,000 was made for the value of 
the vessel and her equipment (including provisions). The Arbitrator said:

II. (6) Considering that the party claimant claims, in the first place, 
$25,000 for the confiscation of the vessel, but that that claim is exaggerated ; 
that basing its claim on the figures to be found in the American publications 
sent to the arbitrator by the party claimant (Report of fur-seal investiga
tions, 1899, Part III, p. 228), and more particularly on the value specified of 
the vessels having about the same or greater tonnage than the James Hamilton 
Lewis, and noting on the one hand that the schooner was in excellent condi
tion, and on the other hand that the fact that having gone to sea on the 7th 
March, 1891, nearly five months of her provisions had been consumed at the 
time of the seizure (August 2, 1892), there could not be attributed to this 
vessel, with her boats and equipment and her provisions, a value exceeding 
the sum of $9,000. [Ibid. 457.]

The method of comparison of the alleged value of the confiscated vessel for 
whose loss claim was made with the value of other vessels of the same or of 
greater tonnage, was also followed by Arbitrator Asser in the case of the C. H. 
White (United States v. Russia). (Ibid. 459, 462.)

See also the method employed by the Board of Commissioners of the United 
States appointed under the 1831 convention with France, ante, p. 1029.

511 Administrative Decisions and Opinions of a General Nature and Opinions 
and Decisions in Certain Individual Claims (1933), appendices, p. vn.

612 Also printed in Administrative Decision No. VII, Decisions and Opinions. 
pp. 273 and 330, footnote 19.
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III. After full and appropriate consideration of all questions arising by reason 
of the particular circumstances of each claim the American and German Agents 
have agreed to submit to the Commission for consideration certain figures 
which in the opinion of the two Agents represent the reasonable market value of 
certain vessels as provided for in the Order of March 11, 1924.

There are attached hereto and made a part of this statement three schedules, 
one referring to steamships, one referring to sailing vessels and one referring to 
fishing vessels, setting out the name, the tonnage and the age of the vessels 
covered by this statement.

IV. The values shown in the attached schedules were arrived at by the com
parison with the prices obtained at the sales of American vessels of approximately

. the same type, age and tonnage, effected at about the same
SnSa^vessels time of loss of the respective vessels under consideration!;]

they keep generally within the limits of the average rates of 
the prices paid under such sales, and the particular circumstances influencing the 
value of the lost vessel have been taken into account in each case.

V. It is the understanding of the American and the German Agents that said 
amounts cover the outfit ordinarily belonging to and being on board of a vessel of 
the respective type, but does not cover consumable stores or other property of 
the shipowner or master which happened to be on board the vessel at the time 
of loss.

VI. It is the further understanding of the American and the German Agents 
that the present statement refers exclusively to the values of the vessels enumer
ated in the schedules attached hereto, and that it has no reference to any objec
tions which might exist as to the jurisdiction of the Mixed Claims Commission, as 
to the title of the claimant, as to the legal basis, or as to the amount of Germany’s 
liability, particularly as affected by insurance or alien charters.

The names of twenty-one steamships, thirty-eight sailing vessels, 
and fifteen fishing vessels, together with their gross tonnage, age, 
value, date of loss, and docket number of the respective claims, were 
then tabulated in attached schedules referred to in the joint statement 
just quoted.613

The War Claims Arbiter, James W. Remick, appointed pursuant 
to the Settlement of War Claims Act of 1928, explained on June 5, 
1930 that in determining the fair value of the enemy vessels seized 

by the United States “every conceivable test or meas
ure of valuation permissible under the Act”614 was 

checked and correlated; that actual acquisition cost figures were 
considered as against original cost figures; and that the estimate of

513 Ibid. pp. ix-xi.
614 For the War Claims Settlement Act, see 45 Stat. 254. To assist the War 

Claims Arbiter, counsel for claimants and counsel for the Government of the 
United States each filled out the form printed below with respect to the vessels 
to be valued by him, in accordance with the following Procedural Order No. 1:

[Footnote continued on p. 1045.]

Fair value
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the value of the vessel immediately prior to the time that the United 
States took possession of it under the Joint Resolution of May 12,
Footnote 514—Continued.

WAR CLAIMS ARBITER 

Functioning under the Settlement of War Claims Act of 1928

PROCEDURAL ORDER NO. I 

Dealing with Ship Claims 
[July 10,1929]

The accompanying form [printed infra] captioned “Joint Statement Submitted in Ship Claims to War 
Claims Arbiter” (hereinafter designated “chart”) will be filled out and signed by counsel for claimants 
and counsel for the Government of the United States appearing before the Arbiter in such claims.

The bases for computing items 32, 33, 33a, 38 and 40 of the chart are prescribed herein. Six percent (6%) 
is used as the basis for computing the value of the use of money. Where provision is made for the reduc
tion of a given amount to its present value as of a designated date the rate of 6% per annum will be used in 
making such reduction. For the purpose of these computations the useful life of a ship (other than sailing 
vessels) is taken to be thirty years. The scrap value of a ship at the end of its life is taken to be 10% of 
its acquisition cost new. Where not otherwise specified depreciation will be computed at the rate of 5% 
per annum on reducing balances on acquisition costs new. A rate of 3% per annum computed by the 
straight line method on acquisition costs new is specified and will be used for the amortization of capital 
assets as distinguished from depreciation.

Item 82.
(a) Deduct from gross earnings of each year, as stated in item (31) of the chart, all

operating expenses of every nature for that year (excluding depreciation) 
including all voyage expense, insurance, governmental charges and the like, 
and all overhead expenses and such taxes as are approximately allocated to 
the particular ship.

(b) Deduct from the remainder obtained for each year by (a) amortization of the
capital invested at the rate of 3% per annum straight line method on the cost of 
acquisition new.

The remainder obtained by (b) for each year will be used in stating item (32) of the 
chart.

Item 88.
(a) Average the annual net earnings stated in item (32) of the chart:
(b) State in years (and fraction of a year) the remaining life of the ship after July 2,

1921:
(c) Assume that the ship will earn each year throughout the remainder of its life the

average annual net earnings stated in (a) and reduce for each year such annual 
earnings to its present value as of July 1,1917. State the sum of such earnings 
so reduced:

(d) State the scrap value of the ship at the end of its life reduced to its present value
as of July 1, 1917:

(e) Add (c) and (d):
The result of (e) will be used in stating item (33) of the chart.

Item 88a
After stating item (33) add in the space provided for item (33) another item designated 

“(33a) ” which will be arrived at by capitalizing (a) of item (33) on a basis of 8% per annum:
Following item (33a) insert a clause reading: “The sum of out-of-pocket expenses as 

stated in item (25) of the chart and of wilful damages as stated in item (21) of the chart 
is $------------ .”

Item 38
(1) Assume that the pre-war construction price new of the lost British requisitioned vessels compared 

by the experts with the German vessel in question was the same as the peace construction price as of July 
25, 1914, of the German vessel in question as established under German subsidy legislation, as stated in 
item (34) of the chart.

(2) Assume that the risk of loss to the British requisitioned vessels during the period of four years from 
June, 1917, was approximately 30% and hence that the British owner in June, 1917, could have reasonably 
expected to earn charter hire during a period of only two years and ten months instead of four years.

(3) Assume that the British requisitioned vessel earned each month for its owner an amount equal to 
one-twelfth of 10% on the peace construction price as established under paragraph (1) hereof, plus depre
ciation computed on such price at the rate of 5% per annum on reducing balances.

[Footnote continued on p. 1046.]

M. equal $

M. equal $

M. $
M. $

M. equal $
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1917, in its then-existing condition, was reached after consideration 
of the circumstance that the vessel could not be used by the owners

Footnote 514—Continued.
(4) Assume that at the end of two years and ten months the British requisitioned vessel would have 

been lost and the British owner would have received therefor from the British Government payment of 
its then “ascertained value” arrived at, for the purpose of this computation, by depreciating for a period 
of two years and ten months the ascertained value as established by the experts at the rate of 3H% per 
annum on reducing balances. On the amount so arrived at the owner would have earned interest at the 
rate of 6% per annum for a period of one year and two months.

On the foregoing assumptions compute and state:
(a) The amount of the “ascertained value” of the German ship in question as re

ported by the experts: .... ^
(b) The aggregate earnings of the owner of the British requisitioned ship for a period

of two years and ten months computed on the basis of paragraph (3) hereof
after reducing the monthly earnings to their present value as of July 1, 1917: $

(c) The amount of interest earned by the owner of the British requisitioned ship for
a period of one year and two months, in accordance with paragraph (4) hereof, 
reduced to its present value as of July 1,1917:

(d) Subtract from (a) the sum of (b) and (c): $
The balance (d) will be used in stating item (38) of the chart.

Following such statement, as a part of item (38), insert a clause reading: “The sum of out-of-pocket 
expenses as stated in item (25) of the chart and of wilful damages as stated in item (21) of the chart is

Item Ifi

The experts of the claimants and the Government will jointly derive, from Norwegian and other con
tracts placed in British shipyards during the war for post-war delivery, the value new of the German ship 
in question, by comparing such German ship with the nearest comparable ships so contracted for and 
assuming that such contract prices form a proper basis for valuing the German ship new. The experts will 
make all proper adjustments, according to recognized formulae for differences in size, speed, etc. (but 
not age), between the German ship and those contracted for, and, after such adjustments, on the foregoing 
assumptions state:

(a) The value new of the German ship in question so derived by the experts: $
(b) Depreciate (a) for age from date the German ship was built as disclosed by item

(4) of chart, to July 2,1921, computed at the rate of 5% per annum on reducing
balances: |

(c) Subtract (b) from (a):
The balance (c) will be used in stating item (40) of the chart.

Following such statement and as a part of item (40) insert a clause reading: “The sum of out-of-pocket 
expenses as stated in item (25) of the chart and of wilful damages as stated in item (21) of the chart is

Done at Washington July 10,1929. Edwin B. Parker 
Arbiter.

Countersigned:
E. P. Bowyer 

Secretary

I E P Bowyer, Secretary to the War Claims Arbiter and as such custodian of the records of his office, 
do hereby certify this 17th day of October 1929, that the foregoing is a full, true, and correct copy of the 
original in my custody. Signed: E p Bqwyer

[Accompanying form]
Joint Statement Submitted

in

Ship Claims

to

WAR CLAIMS ARBITER
Functioning Under the Settlement of War Claims Act of 1928

Wxvlanatorv note—Counsel for claimants and counsel for the Government of the United States shall fill 
nut sisn and file with the Arbiter the accompanying form with respect to each vessel tobe-valued pykini* 
Information fimffished in this form will not be exclusive of any other relevant evidence which may be offered 
by eifb« par "inconnection“ith the valuation of the particular ship. The weight, if any, to be given to 
anylitem of information furnished will be determined by the Arbiter.

[Footnote continued on p. 1047.]
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until after the war. Remick’s “Findings of Value in Ship Claims”, 
dated June 5, 1930, were as follows:

In view of the lamented death of the first Arbiter before making any awards 
in the ship claims to which he had given so much time and attention, and con-

Footnote 514—Continued.
Should counsel be unable to agree with respect to the answer to be made to any interrogatory, separate 

answers shall be noted on this form, and separate statements shall be filed in support of and in explanation 
of each counsel’s answer to that interrogatory. Each counsel may also file separate statements supplemen
tary to those contained in this document even though there be no disagreement as to the answers.

Provision is made for statement of values in deadweight tons (d. w. t.) or, in the alternative, gross tons 
(g. t.); the tonnage basis appropriate for the particular vessel should be used and the alternative stricken out.

The * signifies as of time of taking title by the United States; t signifies valorization at 4.20 marks per $1.00.

Exhibit
Docket No. Name of Claimant: No.

(1) (a) Name of vessel under claimant’s ownership*:
Subsequent name or names:

*(b) Port of registry under claimant’s ownership:
*(2) (a) Vessel classed by Register and classed .

Are same particulars shown in- 
German Lloyd’s Register?
British Lloyd’s Register?
American Bureau Register?

If not, state differences:
Was vessel built under “Special Survey” of Registry

as well as classed under Registry?
(b) Machinery class:

Was machinery built under “Special Survey” or “Special 
Superintendence of the Surveyors” of Registry?

(c) Date of last survey under German ownership: Hull,
Machinery,

Was last survey a special survey or a periodical classification survey, and if a periodical classi* 
fication survey state number thereof?

(d) Date when next periodical classification was due, assuming there had been no taking title by the
United States, and the number thereof:

*(3) (a) Type and (b) trade:
(a)
(b)

(4) (a) Where built:
(b) By whom built:
(c) When built:

Date launched.
Date of trial trip,
Date of build shown in- 

German Lloyd’s Register,
British Lloyd's Register,
American Bureau Register,

(d) Date of purchase if purchased by German owner and not built for German owner,
(5) Speed (stated in knots):

Speed stipulated in building contract,
Actual speed made on trial trip, light,

•Highest average voyage speed and date,
♦Highest average daily speed and date,

*(6) Registered tonnage:
Gross, Net,

*(7) (a) Cargo capacity:
Total deadweight (in tons of 2,240 pounds),
Total deadweight available for cargo (in tons of 2,240 lbs.),
Total space available for cargo in English cubic feet (grain measure),

(b) Where cargo capacity was interchangeable for immigrant-steerage passengers and cargo, give
particulars of loss of cargo space in—

Tons of 2,240 lbs.,
Cubic feet,

Number of cubic feet allowed per steerage passenger,
(c) Draft loaded (summer freeboard):

Light:
Displacement (in tons of 2,240 lbs.), loaded:

Light:
*(8) Dimensions (stated in English feet and inches):

Length between perpendiculars, Length over all,
Breadth moulded,
Depth moulded,
Decks,
Number of holds,
Number of derricks,
Number of winches,
Special equipment or permanent installations, if any:
For cattle, etc.,
Refrigerated cargo space in cubic feet,

[Footnote continued on p. 1048.]
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•dl)
*(12)

sidering the importance of a speedy determination of such claims both to the 
United States and the claimants following the final closing of the record on May

Footnote 514—Continued.
*(9) Engines:

Indicated horsepower, Revolutions,
Kind, Propellers (material),

Boilers:
Number, Size.
Kind, Pressure.
Number of donkey boilers, if any, for handling cargo.

•(10) Fuel consumption per day of 24 hours, steamer light:
steamer loaded:

Bunker capacity:
Permanent, in tons of 2,240 lbs., 

cubic feet,
Spare or reserve in tons of 2,240 lbs., 

cubic feet,
Required number of crew (excluding master):
Passenger capacity:

1st class: 2d: 3d: steerage:
(13) Inventory of supplies and consumable stores aboard on date of taking title by United States:

(a) Description and quantities:
(b) Value, M. t equal $

(14) Cargo aboard on date of taking title by United States:
(a) Name and nationality of owner:
(b) Description and quantities:
(c) Value, M. t equal $

(15) Liens fixed or asserted and suits pending (a) now and (b) at time of taking title by United States:
(a)
(b)

(16) Charter (a) at time of final entry into United States port for refuge and (b) at time of taking
title by United States:

(a) 1. Date, (b) 1. Date,
2. Terms, 2. Terms,
3. Rate, 3. Rate,

(17) When and where vessel took final refuge in United States port:
(18) Date of taking title by United States:
(19) Amount and nature of insurance (a) carried by owner by years 1910-1917, both inclusive, and

(b) collected by owner since date of taking final refuge in United States port:
(a)
(b)

(20) Amount and nature of insurance (a) carried by United States during war period and (b)[col
lected by United States if vessel was lost during war period:

(a) .
(b)

•(21) Wilful damage: '
Government’s statement:
Claimant’s statement:

*(22) Compare condition of ship (disregarding wilful damage) with average ship of her age and type 
which had received all proper maintenance and repairs:

(23) Cost to United States of—
Repairs:

(a) Necessary to put vessel in operating condition, made—
Before first putting to sea, $
After putting to sea, $

(b) Other repairs after putting to sea, $
Additions and betterments, $
Conversion to transport, etc., $
Reconversion, $

(24) Expenses of upkeep for 18 months preceding taking:
(a) Total actual expenditures, $
(b) Total estimated necessary cost of all items of upkeep in good condition, $

(25) Estimated total expenses of upkeep in good condition from date of taking title by United
States to July 2, 1921: $

(26) Acquisition by claimant: Per d. w.t. or
(a) Date, Total per g. t.
(b) Building cost, M. fequal $ M. tequal $
(c) Purchase price, M. fequal $ M. fequal $

t(27) Amounts by years expended by owner for—
(a) Additions and betterments; indicating—
Year Nature of: Cost

M.
(b) Replacements (less value of items replaced) :
Year
(c) Maintenance and repairs:
Year

*(28) Special value, if any, to owner; (a) basis thereof, (b) amount:
(a)
(b) $ 

f(29) Book value by years during claimant’s ownership:

equal $

Per d. w. t. or 
per g. t. 

equal $
Year Total

M. equal $ M.
f(30) Book value (1917):

M. equal $ M. equal $
t (31) Gross earnings by years during claimant’s ownership from 1904 to 1913, both inclusive:

Year M. equal $
[Footnote continued on p. 1049.]
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25, 1930, and recognizing the savings in interest and expense thereby secured, 
the present Arbiter deems it a wise exercise of discretion to make known at once 
his findings without delaying for the purpose of elaborating thereon.
Footnote 514—Continued.
t(32) Net earnings by years during claimant’s ownership from 1904 to 1913, both inclusive, arrived 

at on a prescribed basis:
Year M. equal $

t(33) Value based on average of annual net earnings during claimant’s ownership from 1904 to 1913, 
both inclusive, arrived at on a prescribed basis:

Years covered Total
M. equal $ M.

t(34) Values established under German Subsidy Legislation:
(a) Peace construction price as of July 25,1914:

Total
M. equal $ M.

(b) Peace value as
of July 25,1914:

M. equal $ M.
(35) Estimated cost of reproduction new—

(а) As of June, 1917: Total
1. In Germany, $
2. In Great Britain, $
3. In United States, $

(б) Depreciated from date built as disclosed by item (4)
hereof to July 2,1921, at 5% on reducing balances:

1. In Germany, $
2. In Great Britain, $
3. In United States, $

(36) (a) Value as of June, 1917, based on a cost delivery price new 
1 times the peace construction price as of July 25,1914, 
of this ship established under German subsidy legisla
tion stated in item (34) hereof, depreciated to July 2, 
1921, at 5% on reducing balances,

Per d. w. t. or 
per g. t. 

equal $

Per d. w. t. or 
per g. t. 

equal$

$
$
$

equal[$ 
Per d. w. t.\or 

per g. t.

$
$
$

(b) Estimated cost of upkeep in good condition from date of
taking title by United States to July 2, 1921, as stated 
in item (25), $

(c) Wilful damage as stated in item (21), $
(d) Add (b) and (c), $
(e) Balance after deducting (d) from (a), $ $

(37) (a) Value as of June, 1917, based on a cost delivery price new
of $100 per deadweight ton for a cargo steamer of 7,500 
deadweight tons with a speed of 10 knots, depreciated 
to July 2,1921, at 5% on reducing balances (this item 
applies to cargo ships only), $

(b) Estimated cost of upkeep in good condition from date of
taking title by United States to July 2,1921, as stated in 
item (25), $

(c) Wilful damage as stated in item (21), $
(d) Add (b) and (c), $
(e) Balance after deducting (d) from (a), $ $

(38) Value as of June, 1917, based on a comparison with similar
ships owned by British nationals and requisitioned by 
Great Britain on which so-called “ascertained values” have 
been established; such comparison made in accordance 
with a prescribed basis, $ $

(39) Value as of June, 1917, based on a comparison with similar
ships owned by American nationals requisitioned by the 
United States and chartered by their owners to the United 
States; such comparison made in accordance with a pre
scribed basis, $ $

(40) Value as of June, 1917, based on Norwegian and other con
tracts placed in British shipyards during the war for post
war delivery, computed in accordance with a prescribed 
basis (this item applies to cargo ships only), $ $

(41) Value as assessed by Board to Appraise Enemy Vessels:
(a) Value of comparable vessel new as of midyear 1914, $ $
(b) Original cost if obtained, $ $
(c) Depreciated for age to extent of %of (a) (if varying

from curve of depreciation adopted by Board, so 
state); balance remaining after depreciation, % 
of (a), $ $

(d) Appraised value of machinery prior to wilful damage,
(e) Increase or decrease due to condition of machinery, $
(f) Decrease due to wilful damage to machinery, $
(g) Total appraised value of ship in its condition at time

of taking title by United States, $ $
(h) Consumable supplies, bunker coal, etc., $
(i) Cargo, $

Total (of items g, h, and i), $
(42) Remarks:

Dated:

Counsel for Claimant. 

Assistant Attorney General of the United States.
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The Settlement of War Claims Act of 1928 is the Arbiter’s charter.
Following in every respect that charter; considering, as required by the Act, 

the findings of the Board of Survey, correcting the errors resulting from the 
use of the estimated basic or first cost figures of the Board 
by the substitution of the actual acquisition cost figures, and 
giving full effect to the proper date of valuation to make the 
findings conform to the unmistakable intent of Congress; 
weighing each and every basis of valuation prescribed by the 

first and the present Arbiter as well as those suggested by counsel for the claim
ants and counsel for the United States; checking and correlating as nearly as 
possible every conceivable test or measure of valuation permissible under the 
Act; recognizing the weight of the opinion of the ship valuation experts who, 
impartially, under conditions laid down by the Arbiter, jointly expressed the 
value of the vessels under the Act; studying the briefs, arguments, memoranda, 
and stipulations of counsel for the claimants and counsel for the United States; 
eliminating from ship values any cargo on board not belonging to German 
nationals; surveying the entire record and giving to each and every part thereof 
the weight to which, in the judgment of the Arbiter, it is entitled; and after 
properly making all deductions required by the Act, including liens, and having 
given full consideration and effect to any interest of the German Government 
or any members of the former ruling family in any of said vessels;

THE ARBITER FINDS:
That the fair value, as nearly as may be determined, of each of the ninety-four 

merchant vessels in question, to the owner, immediately prior to the time exclu
sive possession was taken by the United States under the authority of the Joint

# . . Resolution of May 12, 1917, in its condition at that time,
then existin11 ^ taking into consideration the fact that such owner could not 
condition * use or PerrQit the use of such vessel, or charter, or sell or other

wise dispose of such vessel for use or delivery prior to the termi
nation of the war, and that the war was not terminated until July 2, 1921, in
cluding simple interest thereon at the rate of five per centum per annum from 
July 2, 1921, to December 31, 1928, both dates inclusive, as provided by sub
section (d) of Section 3 of the Settlement of War Claims Act of 1928, is as 
follows: . . .515

The American schooner Laura C. Anderson was captured and sunk 
by a German submarine on August 29, 1917, when about thirty miles 
from the port of Le Havre, France. William J. Quillin and twenty- 
seven other persons, who owned the legal title to fifty-two sixty- 
fourths of the lost vessel and stores, were at the time of the loss and 
remained thereafter American nationals. A claim on their behalf 
(William J. Quillin et al.) was presented to the Mixed Claims Com
mission, United States and Germany, established pursuant to the 
agreement of August 10, 1922.516 The American and German 
Agents agreed that the fair value of the vessel at the time of her loss 
was $120,000 and that stores of the value of $1,805.23 were lost with 615 616

615 There follows a list of the 94 vessels and the findings as to their respective 
values, including interest. The finding as to the total value of the 94 vessels 
was $74,243,000. (Mimeographed Opinion of June 5, 1930, signed by James W. 
Remick, Arbiter.)

616 Decisions and Opinions 654, docket 6120.

Actual acquisi
tion cost figures 
rather than first 
cost figures
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her. The Agents further agreed that at the time of the loss of the 
schooner the owners of her legal title carried French-Government 
insurance indemnifying them against the risks of war to the amount 
of 348,000 French francs, which, converted into dollars at the rate 
of exchange prevailing at the date of the loss (17.359 francs to the 
dollar) equaled $60,409.32, but that although promptly notified of 
the loss the French Government did not make payment of the insur
ance until February 1921, when the amount paid, converted into 
dollars at the rate of exchange then existing (7.17 cents to the franc), 
equaled $24,951.60.

Umpire Parker held that the owners of the legal title to the schooner 
did not suffer a loss to the extent of the payments made to them by 
the insurer; that the insurer was the real loser to the extent of such 
payments; and that at the time of the loss the insurer had a con
tingent or conditional property interest in the tangible thing de
stroyed (the schooner), which became absolute and fixed upon the 
payment by the insurer. The Umpire stated that:

. . . The extent of the insurer’s interest was measured, not by the amount of 
the maximum indemnity stipulated for in the policy, but by the amount actually 
paid by the insurer and received by the insured. The aggregate loss sustained 
measured in terms of American dollars, is fixed at $120,000. This loss Germany 
is obligated to pay under the Treaty of Berlin to the extent—but only to the 
extent—that it was impressed with American nationality. Germany’s interest 
in allocating this loss as between the owners of the legal title of the schooner and 
the insurer thereof is due to their diverse nationalities. To the extent of the 
Fair market value damage sustained by the insurer—the French Government— 
at time of loss, resulting from the loss of the schooner, Germany is not liable 
less amount of under the Treaty of Berlin. What, then, was that damage 
insurance received measure(j in terms of American dollars? Manifestly it was the 
348,000 francs which were paid to the owners of the legal title by the insurer 
converted into dollars at the rate of exchange prevailing at the date of payment, 
namely, $24,951.60. The sum remaining after deducting this payment, so con
verted, from the $120,000, the fair market value of the schooner at the time of 
her loss, represents the net loss to the claimants and their associates from the 
loss of the hull, namely, $95,048.23. The stores lost were not insured. Their 
agreed value was $1,805.23, which added to the net loss on the hull makes a 
total loss to the owners of the vessel of $96,853.63, of which these claimants own 
a 52/64 interest. It follows that the net loss suffered by these claimants was 
$78,693.58.517

The last-named amount plus interest at 5 percent from November 
11, 1918 was accordingly awarded the claimants. The amount of 
money actually received under the policy of insurance on the vessel 
was deducted from the fair value of the vessel at the time of the loss, 
and the difference, plus the value of the stores destroyed, less the 
value of the shares of the other owners not party claimants, plus 
interest, was the amount allowed.

517 Decisions and Opinions 655-656, docket 6120.
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The American schooner Annie F. Conlon was attacked by a German 
submarine on October 3, 1917 and thereafter became a “constructive 
total loss”.618 The Marine Transport Company, the owner of the 
schooner, submitted a claim to the Mixed Claims Commission, 
United States and Germany, established under the agreement of 
August 10, 1922, for the extent of its loss. The Commission awarded, 
as the net loss of the owner, $41,514.29 with interest thereon at 5 
percent per annum from November 11, 1918. The principal amount 
awarded was calculated by deducting from the agreed fair market 
value of the vessel and the stores, supplies, etc., the amount received 
as insurance and the amount received as salvage.619

In the case of the Harby Steamship Company, Inc. (United States v. 
Germany), before the same Commission, Umpire Parker held that 
there was no evidence that at the date of the destruction (November 
16, 1916) of the steamship Chemung, an American vessel owned by 
the claimant company, the vessel had a reasonable market value in 
excess of the war-risk insurance collected by the claimants. The 
insurance collected by the claimants from American and French 
underwriters was practically 46 percent in excess of the original 
purchase price paid by the claimants. Umpire Parker took into 
consideration the circumstance that free ships of the age of the

Ibid. 657, docket 5962.
619 In the following cases the Mixed Claims Commission, United States and 

Germany, made awards equivalent to the net loss of the claimants calculated on 
the basis of the fair market value of the vessel destroyed, less the amount of 
insurance received, plus interest:

Walker, Armstrong & Company (United States v. Germany), Decisions 
and Opinions 827, docket 5896 (difference between fair market value of the 
Carib on the date of her destruction, less the amount collected by the owners 
for war-risk insurance allowed);

Richard T. Harriss et al., operating as Harriss, Irby & Vose (United States 
v. Germany), ibid. 822, docket 5943 (agreed fair market value of the Evelyn 
on the date of loss was $210,000; amount of war-risk insurance carried and 
collected was $100,000; the difference of $110,000 was allowed);

Gaston, Williams & Wigmore Steamship Corporation (United States v. 
Germany), ibid. 764, docket 3112 (owners of the John H. Kirby allowed the 
reasonable market value of the vessel, less amount of war-risk insurance 
received, plus the value of the unconsumed stores and supplies lost, plus 
interest at 5 percent from November 11, 1918);

American-Hawaiian Steamship Company (United States v. Germany), 
ibid. 843, docket 6454 (claim by owners of the American steamship Kansan 
destroyed on July 10, 1917 by a German submarine; owners awarded the 
fair market value of the vessel less the amount of war-risk insurance received 
on account of her loss, with interest from November 11, 1918);

Jeanette Selinger (United States v. Germany), ibid. 659, docket 6287 
(American assignee of the claim for the destruction of the bark Carmela 
awarded the fair market value of the Carmela, less the amount of insurance 
received from a French company, at the rate of exchange prevailing at the 
date of payment, plus the value of stores and supplies).
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Chemung increased in value during the last half of 1916 approximately 
26 percent over the first half of that year.620 The claim for damages 
on account of the destruction of the vessel itself was rejected.

PARTIAL LOSS

Numerous cases have arisen where vessels of the respective states 
Damage to or their nationals have collided, owing to an act
rather than loss giving rise to responsibility. In these cases the 
of, vessel problem of measuring the damages is usually that of
measuring the extent of the damage to the vessel or vessels rather 
than that of measuring damages for the total loss of the vessel.

Frequently, the bills for repairs as evidenced by vouchers are used 
in determining the damages.

The Madeleine, a French steamship owned by Georges Leridon of 
La Rochelle, France, was damaged while lying at anchor in the 
harbor of Brest, France, on May 11, 1918, by the U. S. S. Kerwood. 
The Kerwood was manned and operated at the time as a United States 
Army Transport, under a requisition charter to the United States 
Shipping Board.621 The two vessels had arrived at Brest in the same 
convoy, the Kerwood following the Madeleine; and upon the breaking 
up of the convoy the Madeleine came to anchor first. Five minutes 
later the Kerwood, in passing “too close ahead of the Madeleine”, 
was brought into collision with her by the force of the wind and tide. 
When it became obvious that the Kerwood would strike her, the 
Madeleine paid out cable in an attempt to avoid the collision. Those 
in control of the Kerwood were solely at fault for the collision.622

The damages claimed by Leridon were itemized as follows:
No. Items Amount

1. Repairs—John Shearman & Co., Ltd., Cardiff........................ £: 1787. 12. 0
2. Messrs. Evans & Reid, Cardiff, Agency........................................ 10. 10. 0
3. W. K. Webster & Co.—Surveys on Madeleine............................ 24. 3. 0
4. Nixon Page & Co.—Surveying Kerwood........................................ 6. 18. 6
5. Lloyd’s Surveyor for classification................................................ 6. 6.
6. Demurrage—detention during repairs, 3 p.m., May 16, 1919, to

9 p.m., June 7, 1918—23 days, 6 hours at Charter Party hire, 
viz.—1600 tons D.W. @ francs 91850 per month of 30 days, 
or francs 71184 converted at francs 25.90 to the pound sterling 2760. 0.0

7. Agency............................................................................................... 21, 0. 0

Total.....................................................................................£: 4616. 9. 6

A claim for this amount, together with interest, was filed with the 
Renting, Requisitions, and Claims Service, American Expeditionary 
Forces. An offer of settlement on the basis of 75 percent of the * 521 522

620 Ibid. 694, 696, docket 6288.
521 MS. Department of State, file no. 411.51L56.
522 H. Rept. 992, 69th Cong., 1st sess., p. 2.
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Madeleine’s provable damages was made by that Service, on April 
25, 1919. The claimant made a counter proposal that the United 
States pay 80 percent of the Madeleine’s damages. The claimant's 
agents were informed that settlement on this basis was acceptable 
and that a recommendation for such settlement would be made, with 
the understanding that the costs and interest requested by the 
claimant and items 3 and 7 of the claimant's statement of damages 
would not be included. The claimant accepted the deduction of 
items 3 and 7. The settlement, however, was not made at this time 
owing to the transfer of the settlement of the claim to Washington.

The War Department regarded the claimant's offer to settle in 
the manner indicated, as “an acceptance of the proposed settlement 
since interest is not recoverable against the United States on unpaid 
accounts or claims in the absence of a stipulation to pay interest or a 
statute allowing it,[6231 nor are the costs contemplated by claimant 
recoverable''.623 624 625 The War Department recommended the following 
basis of settlepaent of the claim:
Amount claimed................................................................................... £4, 616. 9. 6
Less items 3 and 7............................................................£45. 3. 0
Less the difference between amount due for demurrage 

and amount charged—22 days, 6 hrs. (francs 
68,022 or £2,626.6.7) instead of 23 days, 6 hours
(francs 71,184 or £2,760)—£2,760-£2,626.6.7= £133. 13. 5 £178. 16. 5

Total................................................................................£4, 437. 13. 1
80% of damage account—£4,437.13.1—as agreed........................£3, 550. 2. 5

It will be noted that a further deduction in the amount claimed 
for demurrage was made as the period of detention was 22 days 6 
hours, instead of 23 days 6 hours.626

623 Citing United States v. Sargent (1908), 162 Fed. 81.
624 MS. Department of State, file no. 411.51L56/5.
625 The Caisse Industrielle d’Assurances maritimes et de transports of Paris paid 

losses amounting to £1,787 on account of the damage done to the Madeleine in 
the collision between it and the Kerwood.

On July 12, 1926, in response to an inquiry of the Chairman of the Senate 
Committee on Foreign Affairs regarding the insurance paid on the vessel, Secre
tary of State Kellogg gave the above information and added that:

It seems to be generally recognized in international practice that a govern
ment should make reparation for the losses caused the nationals of other 
countries by vessels in its public service, and that the fact that such losses 
were covered in whole or in part by insurance, has no effect upon the liability 
of the government of the offending vessel to make good the losses. I may 
point out in this relation that, as a result of claims presented this Govern
ment, the French Government recently paid to the owners of an American 
vessel the sum of $16,736.24, representing the uninsured losses sustained 
by them as a result of a collision between the American vessel and a vessel 
under the control of the French Government, for which the latter vessel
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Congress authorized the payment of the claim in the amount of 
£3,550.2.5 (or $17,395.59) on May 14, 1928 and made provision for 
the payment of the claim in the Second Deficiency Act approved 
May 29, 1928.* 626

On April 5, 1925 the Danish motorship Indien, which belonged to 
the Orient Steamship Company of Copenhagen, was damaged as the 
result of a collision with the United States Coast Guard cutter 
Shawnee, when the Shawnee attempted to dock at an adjoining pier 
in San Francisco.627

The damages claimed by the Danish Government from the United 
States on behalf of the owners amounted to $3,288.52 which was 
substantiated by vouchers and itemized as follows:628

Expenses incurred at San Francisco occasioned through damage to our motor ship 
“Indien” by the United States cutter “Shawnee”, as per vouchers

Moore Dry Dock Co., repairs............................................ $1, 000. 00
Lloyds Register of Shipping, survey................................ 25. 00
Lloyds agent, survey expenses, etc.................................... 15. 00
John K. Cleary Co., watchman........................................ 35. 00
W. M. Randall, pilot....................................................... 75. 00
Raymond Hoskins, notary fees........................................ 5. 00
P. W. Bellingall, tonnage tax, etc.................................... 218. 00
Board of State harbor commissioners................................ 14. 70
Cables................................................................................... 26. 13
Services rendered................................................................ 100. 00
Our telegram expenses.......................................................
Loss of time—Under time charter to American Trading 

Co. (Inc.), San Francisco, at $1.80 per dead
weight ton per month (8.750 tons): Due to enter 
into time charter Sunday, Apr. 5, 11 p.m., but, 
owing to repairs, delayed until Apr. 9, 10 a.m.,

27. 15

which means a delay of 3 days 11 hours, or . . . $1, 815. 62
Less Commissions 3% per cent........................................ 68. 08 1, 747. 54

Total .................................................................................. 3, 288. 52

Footnote 525—Continued.
was responsible, and also allowed American underwriters the sum of $8,273.71 
on account of the losses paid by them to the owners of the American vessel.

It has been the practice of the Department in recommending the settle
ment of claims of this character, to recommend that the foreign government 
concerned be paid a lump sum to cover the losses sustained by the owners, 
the insurers and all other persons pecuniarily interested,—thereby relieving 
this Government of the necessity of determining the amounts due the various 
interested persons.

[MS. Department of State, file no. 411.51L56/9.]
626 45 Stat. 512, 913.
627 MS. Department of State, file no. 411.59In2; S. Rept. 1407, 71st Cong., 

3d sess.
628 Ibid. p. 2.

114297—36------68
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On April 11, 1931 the sum of $3,288.52, in full settlement of the 
claim,629 was paid to the Danish Government by the Government 
of the United States, the payment of the claim being an act of grace 
authorized by an act of Congress approved February 14, 1931.630

The Belgian yacht Samsuphy and the Dutch yacht Nirvana sus
tained damage on July 6, 1926, when the U. S. S. Isherwood collided 
with them while the Isherwood was entering Commercial Basin No. 2, 
at Ostend, Belgium.631 Claims were presented on behalf of the owners 
(G. C. W. Langenbergh, owner of the Nirvana, and Charles Vanden- 
bussche, owner of the Samsuphy) for the exact cost of repairs, as 
evidenced by itemized repair bills in the amounts of $102 and $105.06, 
respectively.

Provision was made for the payment of these claims in the Second 
Deficiency Act approved May 29, 1928,632 and the claims were paid 
on July 16 following.

In addition to the actual cost of repairs, damages will be allowed 
for the loss of use 633 or for demurrage for the actual period of deten
tion for the repairs.

629 MS. Department of State, file no. 411.59 In 2/33.
46 Stat. 1103, 1582.

631 MS. Department of State, file no. 411.55 Sa 4.
832 45 Stat. 883, 908.
633 On May 7, 1910 a claim was presented to the Government of the United 

States by the Government of Chile on behalf of Francisco Castro, a Chilean boat
man, for indemnification for the loss of two row boats (pangas) owned by Castro. 
The boats were alleged to have been lost through the acts of American sailors 
then in the harbor of Panama. Castro asked $40 for each boat and $1.00 a day 
for the loss of their use. On April 8, 1913 the claim was settled by the payment 
of $100 by the United States to the Chilean Minister in Washington, this being 
the amount which the claimant had indicated would be acceptable. (MS. 
Department of State, file no. 311.254C27.)

In the case of The Potomac, decided in 1881 by the Supreme Court of the 
United States (Mr. Justice Gray delivering the opinion for the Court), it was 
stated that:

Both the questions of law presented by the record relate to the amount 
of the damages that the libellant is entitled to recover.

One question is as to the sum to be allowed for the detention of his vessel 
while repairing the injuries suffered by the collision. The rules of law 
governing this question are well settled, and the only difficulty is in applying 
them to the peculiar facts of the case.

In order to make full compensation and indemnity for what has been lost 
by the collision, restitutio in integrum, the owners of the injured vessel are 
entitled to recover for the loss of her use, while laid up for repairs. When 
there is a market price for such use, that price is the test of the sum to be 
recovered. When there is no market price, evidence of the profits that she 
would have earned if not disabled is competent; but from the gross freight 
must be deducted so much as would in ordinary cases be disbursed on 
account of her expenses in earning it; in no event can more than the net 
profits be recovered by way of damages; and the burden is upon the libellant 
to prove the extent of the damages actually sustained by him.

[105 U. S. 630, 631-632.]
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The Eastry, a British vessel, was damaged while at Cavite, Manila 
Bay, on June 7, 8, 13, and 15, 1901, by certain coal hulks belonging 
to the United States.634 Temporary repairs were made at the expense 
of the United States while the vessel was at Manila. It was not 
disputed that, in order to make the repairs necessitated on account 
of the damage done at Manila, the vessel had to remain in drydock 
for nine days. The Tribunal established by Great Britain and the 
United States under the terms of the special agreement of August 18, 
1910 allowed the owners of the vessel four pence “per gross registered 
ton per day”, i.e. the amount claimed for demurrage for the loss of 
the owners on that account, that rate being the rate at which demur
rage was computed at the place where the detention occurred. The 
vessel was eventually drydocked at Liverpool, where further repairs 
were made, and the Tribunal apparently also allowed the owners 
damages on this account.

In the case of The Newchwang (Great Britain v. United States), 
decided by the same Tribunal, a claim was made for £4,271 4s. 8d. 
with interest, for the damage sustained by that vessel when it col
lided with the U. S. S. Saturn, for the cost of repairs, for loss of 
profits, for legal expenses incurred by the owners, the China Naviga
tion Co., Ltd., a British corporation, in an action brought against 
them in 1902 by the United States before the British Supreme Court 
for China and Korea in Admiralty. In the latter case it was held 
that the S. S. Newchwang was in no way to blame for the collision 
but that the defendant had no right to present a counter claim.636

The American and British Claims Commission held that the 
Saturn was to blame for the collision; that the claim for expenses 
incurred in the suit brought in China must be rejected, as those 
expenses constituted indirect damages; and that there was not suf
ficient evidence as to the claim for the loss of profits during the period 
of repairs. Instead, compensation for the loss occasioned by the 
deprivation of use was allowed. It was computed according to the 
ordinary rule of demurrage at 4d. per ton gross tonnage for a period 
of 52 days. This amount plus the amount of the bill for repairs 
(submitted in evidence) was allowed.

The costs of repairs not attributable to the collision or wrong for 
which the respondent government is responsible are, of course, 
deducted from any claim for costs of repairs submitted by the 
claimant.

On November 26, 1917 the S. S. William O'Brien, which was at 
the time under requisition by the War Department of the United * 535

634 Nielsen’s Report (1926) 499.
535 Ibid. 411, 414.
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States, collided with the Kyleakin in Barry Roads, Cardiff, Wales. 
The British steamship Kyleakin was owned by Messrs. Chr. Salvesen 
& Company, a British company, and was, at the time, under requisi
tion by the British Admiralty. The William O'Brien was wholly at 
fault for the accident. The damage resulting to the Kyleakin was 
estimated to be $3,484.33.636

The documents relating to the owner’s claim against the United 
States for the damage which was alleged to have resulted from this 
collision were presented in November 1918. The claim of £1,165 
11s. 4d. was itemized as follows:
Cost of making good the damage done by the S. S. William O'Brien 

at Barry on 25th Novbr. 1917, to S. S. Kyleakin, as per sup-
porting vouchers:— £ s. d.

Repairs account per Barclay, Curie & Co., Ltd. 258. 0. 0.
Lloyd’s Survey fees 8. 8. 0.
Period off admiralty hire during time repairs were being effected

as per letter from Barclay, Curie & Co., Ltd., viz. 12 days-
3073 gross tons at 14/10 d per gross ton per month 899. 3. 4

Total claim 1165. 11. 4
Rate of hire arrived at thus:

11/4 d pr. gross ton per month.
6 d “ “ “ “ “ (Home fleet Service).

3/— “ “ “ “ “ (Increased rate as from 1/3/18).

14/10 d
The sums claimed for repairs and surveyor’s fee were considered 

fair and reasonable. There was dispute, however, as to the sum that 
should be charged as demurrage while the Kyleakin was undergoing 
repairs. The claimant asked demurrage for a period of twelve days. 
The United States maintained that this item of the claim was ex

cessive; that the repairs were not made until six 
repairs made months after the collision; and that when effected 

they were made at the same time that other repairs 
were made to restore damage caused in two other collisions, as well 
as at the time that certain other general repairs were made to both 
hull and machinery.

In view of the nature of the repairs made to restore the vessel, which, 
in the opinion of the surveyor representing the United States, would 
require six days and which, as a matter of fact, the surveyor stated 
were completed in “six working days”, the United States considered 
that the minimum time required for repairs should be fixed at six 539

539 MS. Department of State, file no. 411.41 Salvesen Company, Chr.
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days, instead of twelve. In 1928 the United States made the following

Repairer’s bill 
Surveyor’s fee 
Demurrage—6 days’.

537

£ s. d.
258. 0. 0.

8. 8. 0.
449. 11. 8.

715. 19. 8.

Provision was made by Congress, by the acts of May 19 and 
July 3, 1930,637 638 for the payment of this claim in an amount sufficient 
to purchase exchange not to exceed $3,484.33 (or £715 19s. 8d.). 
The claim was paid December 20, 1930.639

On November 29, 1918, while the Swedish S. S. Erken was dis
charging a cargo for the United States Army at Nantes, France, a 
shore crane broke and a seven-ton load fell into the hold of the 
Erken, causing considerable damage to the vessel. The Erken was 
owned by the Rederiaktiebolaget Transatlantic of Goteborg, Sweden, 
and was at that time under charter to the United States Emergency 
Fleet Corporation, assignee of L’Office Frangais d'Affretement, original 
charterer. It had been allocated to the Army Transport Service.

The entire amount claimed for the repairs was £560 16s. 9d. with 
interest to the date of payment.640 The claimant did not ask for 
demurrage, since the charterer had not made a deduction on account 
of time lost.

The United States War Department reduced the amount of the 
claim by deducting: (1) charges for testing the tank with water 

pressure, which should have been done with the ship’s 
equipment; (2) certain expenses for cleaning which 
should have been done by the crew; and (3) certain 

overhead expenses, cost of translation of documents, etc.
The War Department ruled that this was a contract claim, since 

under the charter the United States was bound to redeliver the vessel 
in good condition; and, under the terms of section 3 of the act of 
March 2, 1919,641 it suggested a settlement of the entire claim in the 
amount of £522 10s. This amount was accepted by the claimant 
and paid by the Government of the United States in June 1924.642

637 MS. Department of State, file no. 411.41 Salvesen Company, Chr./5.
638 46 Stat. 886, 1746. See: H. Rept. 128, 71st Cong., 2d sess.; S. Rept. 577, 

71st Cong., 2d sess.
539 MS. Department of State, file no. 411.41 Salvesen Company, Chr./30.
640 Ibid. 411.58 Er 4.
641 40 Stat. 1272, 1273.
642 The amount thus paid was $2,261.90, the pound sterling having been 

converted (June 23, 1924) at $4,329 to the pound.

Charges not 
necessary
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In the case of George H. Breymann & Bros. (United States v. 
Argentina),643 an American dredging corporation sought damages in 
the amount of $10,717.34 with interest at 6 percent from August 29, 
1917, on account of damages alleged to have been sustained by 
Not sufficient Scow B. B. 19 of the claimant company when the
indemnity to Argentine Army Transport Pampa collided with it on
place in first- the night of August 11, 1917. The Government of 

Argentma offered to pay $4,500, and this amount was 
accepted by the claimant and paid by Argentina pursuant to a decree 
of April 14,1928. The amount offered and paid was based on a survey 
made for the Argentine Government in New York, and it constituted 
the amount estimated as “ necessary to defray the damage caused by 
the Pampa” as distinguished from the amount necessary to place the 
scow in a first-class condition. On the latter basis the claimants had 
apparently made their estimate of $10,717.34.

If a delay in placing the vessel in drydock or a delay while the 
vessel is in drydock is caused either by the negligence or delay of the 
workmen or of the owners, demurrage is not properly allowable for 
the part of the detention thus brought about. Possibly this is no
where better illustrated than by the case of The Hassel (Norway v. 
United States).644 * In that case the Ausable, a privately owned 
American vessel in the service of the War Department of the United 

States, while proceeding, on August 24, 1918, to 
anchorage in Verdon Roads near the port of Bordeaux, 
collided with the Norwegian steamship Hassel, then 

anchored in those waters, on account (it was explained) of the failure 
of the Ausable’s steering gear to function properly. Both vessels 
were badly damaged. The Hassel was under charter to the French 
Government at the time of the collision and was detained at Bordeaux 
for repairs.646

In September 1919, after the Ausable had been released from 
requisition and returned to her owners, the owners of the Hassel 
filed a libel against the Ausable, at Cardiff, Wales, where the Ausable 
had put in for bunker purposes. The Ausable was released under a 
bond of $150,000, which represented the maximum amount recover
able under British law. In view of this circumstance and of the fact 
that the damages claimed to have been suffered by the owners of the 
Hassel amounted to approximately $300,000, the owners of the 
Hassel subsequently filed a second libel in the United States District 
Court at Norfolk, Virginia.

The proceedings at Norfolk were dismissed on the basis of the de
cision of the Supreme Court of the United States in the Western Maid

543 MS. Department of State, file no. 435.B75.
644 Ibid. 341.115Au71.
345 Ibid. 341.115Au71/41.

Hassel-Ausable
case
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group of cases, which was to the effect that a vessel could not be held 
liable in the hands of private owners for acts committed by it while 
it was under government control.546 On July 12, 1922 the British 
Court of Appeal rendered a decision in the case of The Tervaete,* 547 
enunciating the same theory of law as expressed by the Supreme 
Court of the United States in the Western Maid cases. The libel 
proceedings at Cardiff were discontinued by counsel for the plaintiffs.

The matter was then presented to the Department of State by the 
Norwegian Legation in the form of a claim on behalf of the owners of 
the Hassel for an indemnity in the amount of $297,410.90 (later in
creased, by the addition of interest, to $373,189.52). The Govern
ment of the United States at first suggested that $143,492.07 was the 
proper figure at which to fix the indemnity. It objected to the pay
ment of demurrage in excess of fifty days, as well as to the payment 
of interest, for which $75,778.62 was claimed.

With reference to the fifty-day period, it may be explained that 
the contractor who repaired the Hassel stated in his bid to repair the 
vessel that approximately fifty days would be required for the com
pletion of the work. A period of one hundred and ten days and four
teen hours elapsed, however, between the time the vessel was disabled 
and the time it was returned to the charterers. Considerable time was 
lost because of faulty workmanship which necessitated the replacing 
of the vessel in drydock. Progress was also impeded to a consider- 

# able extent by the refusal of the owners to assent to
pleting^epsSs certain changes in the work that had been ordered by 

French officials. The United States took the position 
that it was not responsible for damages arising from faulty workman
ship 548 or from delay in completing the work caused by the acts of 
the owners. While the original contract of September 20, 1918 for 
the repair of the vessel had stated “an approximate time of fifty 
days”, it was felt by the Government of the United States that “a 
number of days more or less than fifty might approximate that num
ber” but that it could not be argued that “one hundred or more days 
approximate 50 days”.

646 The group of cases comprised in the decision are as follows:
Ex parte in the matter of the United States, owner of the American 

steamship Western Maidt petitioner;
Ex parte in the matter of the United States, former requisitioned or 

chartered owner of the auxiliary schooner Liberty, petitioner; and
Ex parte in the matter of the United States, former requisitioned and 

chartered owner of the American steamship Carolinian, petitioner.
(1922) 257 U. S. 419.

547 [1922] P. 259.
648 In this connection see the cases of The Fannie Tuthill and others (N. D. 

Ohio, 1883), 17 Fed. 87, 88; and Comerford v. The Melvina (N. D. 111., 1890), 
43 Fed. 77, 80.
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It may be necessary to explain further that the repairs were com
menced afloat on September 21, 1918; that the vessel entered drydock 
on October 21, 1918; and that it left drydock on November 23, 1918. 
On the latter date the repairs had already consumed a period of sixty- 
four days. The period of sixty-four days was adopted by the United 

States as the minimum time required to effect the 
5edmmantepart rePairs- During that period there was an unnecessary 

delay on the part of the owners, considering the loca
tion of the damage, of at least eight days in placing the vessel in dry- 
dock pending the settlement of a difference as to the acceptance of 
certain repairs.

The claim was settled by allowing sixty-four days as the minimum 
time required for the additional repairs found necessary after the 
entry of the vessel into drydock and by deducting therefrom eight 
days’ delay attributable to the owners. The total sum recommended 
in settlement was as follows:649
Demurrage as claimed (including sum overcharged between Dec.

28-31, 1918).......................................................................................$235, 452. 81
Deduction—all over 64 days................................................................ 100, 539. 48

Sixty-four days’ demurrage................................................................... $134, 913. 33
Deduction—8 days’ delay attributable to owners............................ 16, 876. 67

$118, 036. 66
For repairs, etc...................................................................................... 46, 132. 57

Total............................................................................................. $164, 169. 23

Thus the total sum allowed in the settlement was $164,169.23.650 On 
April 1, 1925 this amount was paid by the United States to the 
Norwegian Government.661

On October 29, 1897 the Canadian steamship Canadienne and the 
U. S. S. Yantic—vessels belonging to the Government of Canada and 
the Government of the United States, respectively—collided in the 
St. Lawrence River. The sum of $7,865.59 was claimed by Canada 
from the United States for damage done to the Canadienne and for 
the loss to her charterer resulting from the collision.662 The claim 
was presented to the Tribunal established in accordance with the 
special agreement of August 18, 1910.

The President of the Tribunal, Henri Fromageot, found that both 
vessels were at fault in causing the collision, but in differing degrees. 
In assessing the damages in this case, he said: * 182

849 MS. Department of State, file no. 341.115Au71/39 and 41.
850 Acts approved February 21 and March 4, 1925, 43 Stat. 955-956, 1313, 1339.
851 MS. Department of State, file no. 341.115Au71/62.
182 Nielsen’s Report (1926) 427.
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III. As to the law and the consequence of the liability:
According to the generally recognized rule of international law in the United 

States (Story, Conflict of Laws, ch. 14, sec. 558) and in Great Britain (Marsden, 
Collisions at Sea, 6th ed., p. 198), in such a case as this the lex loci delicti commissi 
must apply.

The law in force in that respect in Canada in 1897 was the law in force in 
England (Canada Shipping Act, Rev. St. 1906, ch. 113, sec. 918), and at that 
time the English rule as reported in Marsden, Collisions at Sea, 6th ed., p. 123, 
was as follows:

“The law apportions the loss where both ships are in fault by obliging 
each wrongdoer to pay half the loss of the other. Thus, if the loss on ship 
A is £1,000 and that on B is £2,000 A can recover £500 against B, and B 
can recover £1,000 against A.”

IV. As to the amount of the claim:
His Britannic Majesty’s Government give an estimate of Four thousand three 

hundred eight 77/100 dollars ($4,308.77) net for the disbursements of the Do
minion of Canada for repairs to the Canadienne, dock dues and incidental ex
penses, and the charterer an estimate of Three thousand five hundred fifty-six 
82/100 dollars ($3,556.82) net, making the total of Seven thousand eight hundred 
sixty-five 59/100 dollars ($7,865.59) as claimed.

But some of the items in the charterer’s estimate represent damages, of which 
no sufficient proof is given, viz, loss of traffic, Two thousand two hundred fifty 
dollars ($2,250); witnesses and fees of counsel, Five hundred dollars ($500); and 
traveling expenses, Two hundred forty-eight dollars ($248), amounting to Two 
thousand nine hundred and ninety-eight dollars ($2,998), reducing the total 
amount to Four thousand eight hundred sixty-seven 59/100 dollars ($4,867.59), 
one half of which is Two thousand four hundred thirty-three 79/100 dollars 
($2,433.79). -

Although the United States did not claim for damages suffered by the Yantic, 
in as much as according to the law applicable to this case each vessel is entitled 
to recover one-half of her own damage, the Yanticfs damage, which has been 
estimated by the United States Naval Commissioner at One thousand dollars 
($1,000) (United States answer, p. 33), must be taken into consideration.
V. As to the interest:

The Tribunal, being entitled under the Terms of Submission to allow or dis
allow interest as it thinks equitable, is of the opinion that in this case no allowance 
of interest is justified.653 654

In the case of the Sidra (Great Britain v. United States), where a 
claim was presented for damages sustained by the Sidra, a British 
merchant ship, on October 31, 1905, when it collided with the United 
States Government tug boat Potomac, the same Tribunal held that 
both vessels were to blame and that:

According to the well settled rule of international law, the collision having 
occurred in the territorial waters of the United States, the law applicable to the 
liability is the law of the United States, according to which when both ships are 
to blame the damage suffered by each of them must be supported by moiety by 
the other.554

553 Nielsen’s Report (1926), 430-431.
654 Ibid. 452, 457.
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Accordingly, the Potomac having suffered no damage and the Sidra 
having suffered damage in the amount of £4,336 7s. 4d., including 
£750 for demurrage, the Government of the United States, as the 
owner of the Potomac, was held liable for £2,168 3s. 8d.

On September 30, 1920 the dredge Raritan, belonging to the Gov
ernment of the United States, collided in New York harbor with the 
steam tug Integrity, belonging to the Brooklyn Eastern District 
Terminal. A libel in admiralty to recover damages to the tug was 
filed by the owners of the Integrity in the United States District Court 
for the Southern District of New York. That court held that both 
vessels were at fault and that the damages to each should be equally 
apportioned between the owners. A special commissioner was 
appointed by the court to ascertain the damages and report. The 
District Court, confirming the commissioner’s report, allowed de
murrage to the petitioners at the rate of $150 a day (the market hire 
of another tug) for the 78 days during which the Integrity was with
drawn for repairs. This item ($11,700) was subsequently excluded 
by the United States Circuit Court.666 The case was brought before 
the Supreme Court of the United States on a writ of certiorari. On 
November 14, 1932 that Court (Mr. Justice Cardozo delivering the 
opinion) held that the owners of the tug Integrity were not entitled 
to demurrage on the basis of the market hire of another tug for the 
period during which the tug was being repaired, since, instead of 
hiring an extra tug as a substitute for the damaged tug during that 
period, the owners used their other tugs overtime, employing the same 
crews.666 Justice Cardozo said: “We are unable to accept the 
argument that the expenses which it saved are to be charged to the 
respondent as if they had not been saved at all.” 667

REQUISITION

The foregoing cases have dealt with (a) cases wherein the vessels 
involved were wholly lost, confiscated, or sold, and (b) cases wherein 
the vessels w~ere merely damaged. The vessels, however, may have 
been requisitioned. The measure of damages for the requisition of 
a ship in construction or of a shipbuilding contract, together with 
property used or allocated for such use, etc., will next be considered.

The Norwegian Claims case between Norway and the United States, 
decided October 13, 1922,668 involved the claims of fifteen Norwegian

655 54 F. (2d) 978 (C. C. A. 2d, 1932).
656 Case of Brooklyn Eastern District Terminal v. United States (1932) 287 U.S. 170.
667 Ibid. 177.
558 Scott, The Hague Court Reports (2d ser., 1932) 39.
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nationals 659 (and a counter claim of one American national 66°) 
arising out of the requisition of certain shipbuilding contracts, ma- 
The Norwegian terials, and ships being built under contracts in the 
Claims case United States at the date of their requisition by the
Government of the United States. Although the United States was 
willing to make “just compensation” for the requisitioned property 
pursuant to the act of Congress of June 15, 1917,661 under the terms of 
which the United States Shipping Board Emergency Fleet Corpora
tion requisitioned the property under a general order of August 3,

659 The fifteen Norwegian claims against the United States, together with the 
respective amounts claimed, were set forth in the decision in the case as follows:

(1)

Num-

(2) (3) (4)
Amounts originally claimed.

(5)

Amounts
finally

ber of 
claim. Name of Claimant.

Amounts.
Amounts
including
interest.

claimed.
(Without

adding
interest

claimed.)

1. The Manitowoc Shipping Corporation.....................
$

731,500.00
$

1,028, 220. 24
$

766,500.00
2. The Manitowoc Shipping Corporation.................... 731,500.00 1,028, 220. 24 766, 500.00
3. The Baltimore Steamship Company........................ 1, 507,860. 28 2,120,679.93 1, 542,187. 50
4. The Vard II Steamship Company........................... 1,944,877. 26 2, 731, 749.47 1,957,200.00
5. The Sfirlandske Lloyd Corporation........................... 1,617,000.00 2, 273, 753. 21 1,837,000.00
6. The Ostlandet Steamship Company........................ 2,390,960. 00 3, 363, 311.07 2,478,960.00
7. Jacob Prebensen Jr...................................................... 148,987. 50 209,850. 03 396,937. 50
8. The Tromp Steamship Company............................... 257,737. 50 361,745.30 396,937.50
9. The Maritim Corporation......................................... 278,400.00 392,492.40 417,600.00

10. The Haug Steamship Company............................... 413,460. 94 580,093.48 417,600.00
11. The Mercator Corporation......................................... 434,123.44 609,083.36 438,262.50
12. The Sorlandske Lloyd Corporation........................... 196,875. 00 277,871.43 451,875. 00
13. H. Kjerschow............................................................. 447, 250. 00 627,500.16 451,875.00
14. Harry Borthen............................................................. 146,875.00 207, 300.90 451,875.00
15. E. & N. Chr. Evensen Incorporated........................ 421,875.00 591,788.29 451,875.00

Totals................................................................ 11,669, 281. 92 16,403,659. 61 13,223,185.00

It will be seen that the figures given in column (5) above are exclusive of the claims made by the Kingdom 
of Norway for interest, compounded semi-annually. Their comparison is, therefore, with the figures in 
column (3) and not column (4) above. The detailed amounts of the amended claims, including interest, 
were not submitted to the Tribunal. The total of such amended claims approximated $18,000,000.

[Ibid. 44-45.]

560 The claim made by the United States on behalf of Page Brothers amounted to 
$22,800. The validity of this claim was totally denied by Norway. {Ibid. 46.)

561 40 Stat. 182,183.
The machinery for determining just compensation to be paid in accordance with 

the provisions of the urgent deficiencies appropriation act approved June 15,1917, 
for vessels requisitioned or lost while in the service of the United States, was set 
up on April 1, 1918 by the establishment of the Ocean Advisory Committee on 
just compensation, appointed by the United States Shipping Board, to which 
Board these duties of the Executive under the act of June 15, 1917 had been dele
gated by Executive order of July 11,1917.

[Footnote continued on p. 1066.]
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1917, the amount offered ($2,679,220)562 was unsatisfactory to the 
claimants. At one time the claimants asked $11,669,281.92, together 
with interest, and later they asked approximately $18,000,000 in 
their amended claims. On account of the wide divergence of opinion 
as to the appropriate measure of damages in the case, the two Govern
ments, in accordance with an agreement signed on June 30, 1921,663 
submitted the claims to an Arbitral Tribunal constituted under 
the provisions of the Hague Convention of 1907 for the Pacific 
Settlement of International Disputes.
Footnote 561—Continued.

The Committee was composed of four members, two of whom were marine 
surveyors and engineers, one a marine insurance expert, and the fourth an ex-judge 
of the Supreme Court of the State of New York. It was the duty of the Ocean 
Advisory Committee to make recommendations to the United States Shipping 
Board as to the amount to be paid as just compensation for (1) vessels to which 
title had been taken and (2) requisitioned vessels lost by risks assumed by the 
Government while under requisition charter. The Board assumed the war risk 
only on vessels requisitioned on time form and operated by the owner; and it 
assumed both war and marine risks on vessels requisitioned bare boat, i.e. operated 
entirely at the Board’s expense and by its agents or by the Army and Navy.

The Ocean Advisory Committee’s work was, as its name indicated, advisory in 
nature. It held hearings at which the owners had an opportunity to present their 
claims in detail, and after collecting relevant data it submitted formal reports to 
the Board embodying its findings and recommendations. The Board then passed 
upon the Committee’s reports and made such awards as it deemed proper. Under 
the provisions of the law owners who were not satisfied with the awards of the 
Board could accept three-fourths of the amount thus awarded and sue in the Court 
of Claims for the balance claimed to be due them. (Ibid.)

662 prior to arbitration the United States offered to make compensation to the 
fifteen claimants, in the following amounts [Scott, The Hague Court Reports (2d 
ser., 1932), 45]:

(1) (2) (3)
Number 
of claim. Name of Claimant. Amounts.

1. The Manitowoc Shipping Corporation........................................................................ $101,200 
101,000 
255,900

2. The Manitowoc Shipping Corporation........................................................................
3. The Baltimore Steamship Company...........................................................................
4. The Vard II Steamship Company.................................................................................. 346,900 

400,800 
1,184,700 

40,820

5. The Sorlandske Lloyd Corporation...............................................................................
6.
7.

The Ostlandet Steamship Company...........................................................................
Jacob Prebensen Jr..........................................................................................................

8. The Tromp Steamship Company.................................................................................. 40,820 
39,720 
39,720 
38,600 
22,260 
22,260

9. The Maritim Corporation............................................................................................
10. The Haug Steamship Company.....................................................................................
11. The Mercator Corporation............................................................................................
12. The SSrlandske Lloyd Corporation...............................................................................
13. H. Kjerschow............................... .................................................................................
14. Harry Borthen................................................................................................................. 22,260 

22,26015. E. & N. Chr. Evensen Incorporated...............................................................................

Total........................................................................................................................ $2,679,220

663 III Treaties, Conventions, etc. (Redmond, 1923), 2749.
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The Tribunal consisted of a national of each of the two Govern
ments—Benjamin Vogt of Norway and Chandler P. Anderson of the 
United States—and a third arbitrator—James Vallotton of Switzer
land—named by the Swiss Government. The Tribunal sat at The 
Hague and rendered its opinion on October 13, 1922. Under the 
terms of the agreement the Arbitral Tribunal was authorized to ex
amine and decide the claims in accordance “with the principles of law 
and equity” and to determine what sum, if any, should be paid in 
settlement of each claim.

The principal cause of the difference in the estimates of the two 
Governments as to what was “just compensation” was the difference 
in opinion as to the nature of the property requisitioned. The United 
States urged that this property was merely the “physical property”— 
either delivered or in various stages of shipbuilding—while Norway 
urged that the property consisted of (a) the material property de
livered or being used in shipbuilding and (6) the respective shipbuild
ing contracts. Norway claimed the value of the former, as well as 
the value of the latter, in the open market in the then-prevailing ship
ping crisis.

The Tribunal held that the order of August 3, 1917 “expressly 
requisitioned not only the ships and materials but also the contracts, 
plans, detailed specifications, and payments made, and that it even 
commandeered the yards (depriving them of their right to accept any 
further contracts)”. The majority of the Tribunal stated that:

Without entering here into further details, the Tribunal, upon the abundant 
evidence brought by the United States, are of opinion that not only were 
material, plans, specifications and other such physical or intangible property of 
the claimants taken, but also their money, for the United States did not refund 
their previous payments either to the shipbuilders or to the shipowners.

. . . The necessary consequence is that the Corporation took over the rights
and duties of the shipbuilders towards the shipowners. . . . The shipbuilders
were thus entirely relieved of any obligation to the former owners, for the Cor
poration inserted itself between the builders and the shipowners by an exercise 
of wdiat is called, in the United States Law and Jurisprudence, the power of emi
nent domain. . . .

In other words, the Corporation seems to have intended, in August 1917, to 
assume towards the Contract-owners the legal position of the shipbuilding 
contractor. . . .

Further, the fact that the United States Shipping Board Emergency Fleet Cor
poration kept, and has had the exclusive profit up to the present time of, the 
progress payments made to the shipbuilders by the claimants or their assignors, 
amounting to almost 2 1/2 million dollars, is of especial importance, not only with 
regard to the material consequences of such action, but also in connection with 
the legal aspect of the whole case.

The Corporation seemed to have forgotten that it had assumed certain con
tractual obligations, and in particular to have ignored the fact that the retention 
of the money of the claimants without restoring the ships was obviously unlawful.
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Such action was not only contrary to international law, but also to the municipal 
law of the United States. The amounts of the progress payments should have 
been refunded at the time of the requisitioning of the ships. There can be no 
excuse for waiting until 1919 to make an assessment of these amounts. The Cor
poration could not have entertained any doubt after October 6th, 1917, that an 
immediate settlement of the claims was imperative. The Corporation may have 
intended, up to October 6th, 1917, to settle accounts with regard to these claims, 
namely so long as it was expected that the property of the claimants would be 
restored at the end of the war. More especially the Corporation should not have 
had any doubt with regard to claims 13 to 15 as to the legality of its action accord
ing to municipal law as well as under international law, after it had informed the 
shipbuilders not to go on with these contracts.664 * 666

Norway contended that the requisition should not be considered as 
having been legally effective against the several claimants until 
October 6, 1917, when the negotiations between the special Norwegian 
Mission and the Shipping Board were concluded by formal notifica
tion from Mr. Hurley, Chairman of the Board, to Dr. Nansen, the 
head of the Mission. The United States urged, on the other hand, 
that the requisition became effective against the claimants on August 
3, 1917, the day of the issuance of the general order to the American 
shipyards. The Tribunal held that:

1st. The Requisition became effective in August 1917, as regards the American 
shipbuilders;

2nd. But the requisition of the whole property of the claimants became effec
tive only on and after October 1917. The date of October 6, 1917 may be ad
mitted for all claimants.606

In explanation of this holding the Tribunal said:
The general requisition order of August 3rd, 1917, as well as the previous 

Statutes and Presidential Orders, certainly had legal importance, as they gave 
power to the executive officers to prohibit the export of materials, the transfer of 
ships to foreign flags, etc. But the requisition order did not say, for instance, that 
all the property of the foreign shipowners should be taken, not even that it should 
be taken for title or forever. It was construed as leaving it to the competent 
officers' discretion whether some of the ships under construction should be requi
sitioned or not. In fact, till October 1917, there was, in some cases, considerable 
doubt as to the ultimate decision, and some orders of requisition were not given 
until the end of November 1917.

As long as the Fleet Corporation was not following “due process of law”, nor 
offering the “just compensation” provided for by American law for the property 
taken, it can be doubted whether the requisition was “effective”, and the Tri
bunal, by admitting the date of October 6, 1917 as the date of requisition, has 
made ample provision for the special difficulties and the emergency invoked by 
the United States.560

Without passing upon the question of the nature of the title taken 
to the property involved in the respective cases, the Tribunal held

664 Scott, The Hague Court Reports (2d ser., 1932), 56, 57.
666 Ibid. 62.
666 Ibid. 62-63.
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that there had been a wrongful detention of such property. It stated 
that:

Another fact must be taken into consideration, not only with regard to the 
duration of the effective requisition, but also to the liability of the United States 
Shipping Board Emergency Fleet Corporation. Without examining here whether 
the Corporation could have kept the use and efficient control of the claimants' 
ships, but not their title, during the war, the Tribunal records that its attention 
was specially drawn to the fact that as early as February 1919, the Emergency 
Fleet Corporation was giving back to their former owners some of the ships which 
had been needed during the war, but for which there was no further use. After 
the Armistice was signed, in November 1918, and before the signature of the 
Treaty of Peace with Germany, there were no hostilities between the United 
States and any other nation. Counsel for the United States has conceded that 
the bulk of the American Army was demobilised in the spring of 1919 and, while 
the United States were still “technically at war”, the reasons stated by the 
Shipping Board in support of its attitude had undoubtedly ceased to exist.

The Tribunal is of opinion that, whatever may be said in favour of the taking 
for title of the claimants' property during the war, there was no sufficient reason 
Undue retention for keeP*n& these ships after the signature of the Versailles 

Treaty in June 1919. The reasons which have been given 
afford no legal interest which this International Tribunal could recognize as being 
superior to the rights of private foreign citizens in their own property.667

The Tribunal took the position that should the public law of one 
of the parties seem contrary to international public policy, an inter
national tribunal is not bound by the municipal law of the states 
which are parties to the arbitration. It stated that:

. . . The Tribunal cannot ignore the municipal law of the Parties, unless that 
law is contrary to the principle of the equality of the Parties, or to the principles 
of justice which are common to all civilised nations. But the Tribunal is not 
bound by the special rules instituted in any of the two countries for the purpose 
of restricting (for instance in favour of the sovereign against its own “justici- 
ables”) the equality between parties which would otherwise be the basis of jus
tice as applied between private litigants.

The Tribunal cannot agree, therefore, with the contention of Norway that it 
should be entirely free to disregard the municipal law of the United States, 
when this has been implicitly accepted by Norwegian citizens in their dealings 
with American citizens, although this law may be less favourable to their present 
claims than the municipal laws of certain other civilised countries.

But the Tribunal cannot agree, on the other hand, with the contention of the 
United States that it should be governed by American Statutes whenever the 
United States claim jurisdiction.

This Tribunal is at liberty to examine if these Statutes are consistent with the 
equality of the two Contracting Parties, with Treaties passed by the United 
States, or with well estalished principles of international law, including the cus
tomary law and the practice of judges in other international courts.

After careful examination of the Constitution of the United States, of the 
American Jurisprudence quoted by both parties, and of the American legisla
tion passed by Congress from 1916 onwards (commencing with the National 
Defence Acts of June 1916, and with particular reference to the legislation of 
1917 which mobilised the industries of the United States), the Tribunal agrees

667 Ibid. 63.



1070 CHAPTER V

with the contention of the United States that there was nothing in this emergency- 
legislation, under the special circumstances, that was contrary to international 
law.

The fifth Amendment to the Constitution of the United States provides: 
“No person . . . shall be . . . deprived of life, liberty, or property without due 
process of law; nor shall private property be taken for public use} without just com
pensation”

It is common ground that in this respect the public law of the Parties is in 
complete accord with the international public law of all civilised countries. . . . 
[“ See, for instance, Mr. Adams, Secretary of State, to the Spanish Minister, 
March 12, 1818, quoted in Moore's Digest of International Law (Washington, 1906, 
vol. 4, p. 5).'']

The inviolability of the private property of a foreign citizen is a question of 
public policy, and it is for the courts in the United States, as well as in other 
countries, to settle conflicts that may arise between the respect for private prop
erty, and the “power of eminent domain'', as is called in the United States the 
power of a sovereign state to expropriate, take or authorise the taking of any 
property within its jurisdiction which may be required for the “public good” or 
for the “general welfare”.

The Courts in such cases have to settle three questions:
1. Whether this is a case of private property being appropriated or

taken?
This has to be proved by the claimant.

2. Whether the “taking” is justified by public needs?
Here the “onus probandi” lies upon the Sovereign.

3. Whether just compensation has been offered or paid in due time?
Here it must be remembered that in the exercise of eminent domain the right

of friendly alien property must always be fully respected. Those who ought 
not to take property without making just compensation at the time or at least 
without due process of law must pay the penalty of their action.

It is common ground that the word “property” in the fifth Amendment of 
the United States constitution, is treated as a word of most general import, and 
that it is liberally construed and includes every so called “interest” in the thing 
taken. (Lewis: Law of Eminent Domain, Chicago 1909, paragraph 64-65 etc.) 
(Nichols: Law of Eminent Domain, Albany 1917, paragraph 118 etc.)

While in some other systems of law the notions derived from the “proprietas”, 
as “propri6t6”, are equivalent to ownership, the word “property”, in the United 
States Constitution, as in the English and American common law system, in
cludes all kinds of “personal property”, all “jura in personam”, and “choses in 
action”. The word includes especially what the United States Shipping Board 
and Fleet Corporation described as the “liens, rights and equities” for the benefit 
and protection of the person called “the owner”, or the purchaser of a contract 
with a shipbuilder for the construction of a ship.

While the United States have not expressly denied that such liens, rights and 
interests ex contractu must be considered as property in their law of eminent 
domain, they have contended that this property was an entity distinct from the 
material and other tangible things subjected to the property, and that when the 
owner of the shipbuilding contract (to use the words of the United States 
Supreme Court, Nichols, paragraph 109) “continued to have the use and posses
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sion as before, the property is not taken in the constitutional meaning, however 
much it may be depreciated in value.”

They contended that this was a case of consequential damages which are not 
awarded in the United States. The Tribunal cannot agree with this contention 
of the United States.

In order to justify the Tribunal's opinion, it seems not necessary to deal in 
detail with the numerous documents produced by both Parties, nor to touch 
upon the question whether consequential damages ought to be awarded in 
international law.

The United States intended to “take” and have “taken” in fact, the con
tracts under which the fifteen hulls in question were being constructed by Amer
ican Shipbuilders in 1917. These contracts were the property, or created it, and 
what the United States call “physical property” is only one of the elements or 
aspects of the “property” under the municipal law of the United States, as well 
as under the law of Norway and other States. It is common ground that, in 
the absence of any treaty, the Norwegian owners of these contracts were pro
tected by the fifth amendment of the Constitution of the United States against 
any expropriation not necessary for public use, and that they are entitled to 
just compensation if expropriation occurs.

It has been proved that the claimants lost the use and possession of their 
property through an exercise by the United States of their power of eminent 
domain. When, for instance, the United States had taken the “title”, the 
Board implicitly admitted that the ownership of all the liens, rights and equities 
set forth in the fifteen shipbuilding contracts had been transferred to the United 
States by operation of law. As the United States have taken up the position 
and have acted in such a way that such transfer of the property implied cancel
lation or “destruction” of the Jura in personam or in rem, it must be adjudged 
and awarded, in conformity with the American doctrine and jurisprudence 
itself, that this action of the United States is equivalent to the taking of private 
property as defined in the fifth Amendment of their Constitution.

Whether the action of the United States was lawful or not, just compensa
tion is due to the claimants under the municipal law of the 
United States, as well as under the international law, based 
upon the respect for private property.

But, as it is common ground that such compensation is measured' not only by:
(a) the fair actual value of the property taken, but also
(b) at the time and place it was taken, and
(c) in view of all the surrounding circumstances, it is necessary to examine 

first these surrounding circumstances, and to see first:
I. Whether the claimants' property was taken and withheld for public use,
II. Whether the taking for title and the keeping of the title without a 

sufficient emergency or after the emergency had passed, was necessary.

Just compensa
tion

The United States took the claimants' property bona fide for public use in 
October 1917, and tt has been proved especially that the general requisition 
orders to the shipbuilders of August 1917, made no undue discrimination against 
the claimants, as they included 437 steel vessels under construction.

Mr. Brill was at this time Assistant to the Vice-President [of the United States 
Shipping Board], and one of the general managers and consulting engineers of 
the Emergency Fleet Corporation. He seems to have been the first to have 
been requested (January 1919) by the Corporation “to investigate the technical 
and physical condition of the ships which were requisitioned as of August 3, 
1917, upon which the claims at that time had not been settled”.
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. . . Mr. Brill made the following “recommendation and suggestion on the 
general treatment of the matter”:

“Where contract have been made at high prices by citizens of the Allied 
Countries or by other interests known to be friendly with the United States 
and dependable in assisting in the execution of any maritime programme 
which it may adopt, it is suggested that the completed vessels be restored 
to the original owners. This will, of course, involve some adjustments on 
account of payments made, interest and charter hire. Where little or no 
progress had been made on the construction of the hulls at the time of 
requisitioning, or little or no material had been received for the hulls and 
equipment, it would seem in a considerable number of cases that the return 
on money which had been paid on account, with reasonable interest to date 
of adjustment, should end the matter. When settlements are made on a 
physical basis, it is suggested that a reasonable profit might be allowed 
legitimate claimants, because of the rising market covering the time of 
requisitioning.”

It is not necessary to examine here the question whether the United States 
should have restituted the claimants’ property as completed ships, as the King
dom of Norway has only claimed just compensation in money. But in order to 
assess the amount of just compensation, and to justify liberal compensation, it 
is necessary to say this: In fact, the United States have not proved that the 
Shipping Board, nor the Fleet Corporation, acted in conformity with the liberal 
spirit of the municipal law of the United States, on which they rely in the present 
arbitration. Especially they have not proved:

(а) That the keeping for title to the claimants’ property was needed for public 
use after 1st July, 1919; the Tribunal abstains from expressing any opinion on 
the question whether the claimants would have been entitled to restitution in 
kind during the War. This is not necessary, as compensation must be awarded 
for the loss of use and profits. It is sufficient to say, in fact, that already in 1918 
and during the first months of 1919, a large number of ships requisitioned were 
not kept for title, nor for use, by the Fleet Corporation.

(б) That neither war emergency nor public needs forced them to act as they 
did, towards the claimants in July 1919, after the signature of the Treaty of 
Versailles. On the other hand, making due allowance for the circumstances, 
and especially for war conditions, it may be said that discrimination against the 
claimants has not been sufficiently arbitrary to justify any special claim for 
damages by the Kingdom of Norway, apart from damages for use, for the time 
of war, as far as the taking and keeping for title during that time was concerned.

... As has already been stated, the national peril was not such as to free 
them from the obligation of making the necessary inventory and valuation of 
all the property taken for the purpose of determining and paying “just com
pensation”. This was not a case of “requisition of neutral property” in the 
special meaning of that term in the laws and customs of war. While the taking 
or destroying of neutral property on the field of battle, or in invaded territory, 
without preliminary compensation or at least due process of law, is often excused 
on account of extreme emergency, an essential difference must be made here in 
favour of the claimants. The just compensation to which they are entitled 
includes not only the items which have been duly proved, but also those which 
could have been proved and estimated if the officials of the belligerent State had, 
in the interest of both parties, paid or offered payment, or at least required 
contradictory expert valuation and inventory, of the neutral property taken.
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The American authorities seem to have waited till 1919 to get the reports of their 
experts produced as evidence of just compensation, although “liberal” compensa
tion had been expressly promised by the Chairman, Mr. Hurley, to Dr. Nansen 
and others in 1917. In the case of Claim No. 6, Hull No. 2 (Columbia River 
S. B.) for instance . . . Mr. Brill, on May 12, 1919 admitted having been 
unable to find out exactly “the physical status”, i.e. the degree of completion 
of the ship at the time of the taking.

The legal aspect of the case was clearly known as early as June 1917, when, 
after preliminary negotiations between the parties, the United States Shipping 
Board delivered the following opinion to the Department of State:

the Board has held in several cases that ships under construction for for
eign account, under a contract, whereby the title to the vessel passes to the 
purchaser as payments are made, are not vessels owned by a citizen of the 
United States.

It has also held that ships under construction for foreign account, under a 
contract that retains title, are likewise not vessels owned by a citizen of the 
United States. . . .

Despite this, the United States officials who dealt with the claimants on or 
after the requisition, took up an ambiguous and contradictory legal position 
and this is the primary cause of the present arbitration.

It is necessary to dispose here of some of the points raised by the United States 
in their defence and which do not require any detailed opinion. The United 
States have objected to some of the assignments of the contracts, although they 
have abandoned, in the course of oral argument, their previous objections which 
were based upon certain provisions of the contracts taken, or upon the form, 
place or date of the assignment, some of which were made after the general requisi
tion order of August 3rd, 1917, and, they claimed, could not justify an increase 
of the amounts claimed.

The Tribunal agrees with this contention of the United States. It is of opinion 
that these assignments at an increased price were contrary to the spirit of the 
Bryn-Polk Agreement. The assignors at least, and some assignees should 
have known and respected the arrangement. Besides, the Tribunal is of opinion, 
as have been the Norwegian Courts, that some of these purchases cannot be 
considered as based upon a careful investigation of the circumstances of the pos
sible compensation, based upon a fair market value of the property.

Just compensation implies a complete restitution of the status quo ante, based, 
not upon future gains of the United States or other powers, 

tioii implies^" uPon l°ss Pr°fits of the Norwegian owners as com
pared with other owners of similar property.

The Tribunal cannot agree, nevertheless, with the contention of the United 
States that no compensation should be given to the claimants over and above the 
sums offered by the United States, namely $2,679,220. The United States say 
that there can be no liability, and that therefore there should be no compensation, 
when the contract has been destroyed or rendered void, or delayed, in conse
quence of “force majeure” or “restraint of princes and rulers” and a fortiori 
when the contract has been a “purchase of chances”, after the requisition.

This last contention was accepted by Norwegian Courts. These Norwegian 
judgments are not to be disregarded, as they support the Tribunal's opinion 
adverse to the view that the compensation should be based upon the mere reim
bursement of expenses. Such judgments are conclusive evidence that some of 
the assignees were imprudent.

But, although “restraint of princes” may well be invoked in disputes between 
private citizens, it cannot be invoked by the United States against the kingdom
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of Norway in defence of the claim of Norway. International law and justice are 
based upon the principle of equality between States. No State can exercise 
towards the citizens of another civilised State the “power of eminent domain” 
without respecting the property of such foreign citizens or without paying just 
compensation as determined by an impartial tribunal, if necessary.

This remark applies to the contracts with Pusey and Jones (claims 7 to 11) and 
to those with the New Jersey Shipbuilding Co. (claims 12 to 15).

The table set out at the commencement of this award [see footnote 559] shows 
that the claims made on August 11, 1922 amounted to a total of $13,223,185 and 
that in addition to this sum the Kingdom of Norway claimed interest for a period 
of more than five years at the rate of 7 per cent per annum, compounded semi
annually, from the dates of the progress payments made to the shipbuilders up to 
and including 1st September, 1922. On this basis the total amount claimed by 
the Kingdom of Norway would have amounted, at the present date, to a sum 
exceeding $18,000,000.

While most of the claimants seem to have proved that they 
expenses^ 10na',e have really lost these sums, the reimbursement of expenses, 

disproportionate to the value of their property, cannot form 
the basis of just compensation in the present arbitration.

In the present instance the liability of the Emergency Fleet Corporation is due 
to its disregard, not only of the public law, but also of the municipal private law, 
as it should have settled accounts and delivered the ships to their original owners 
at least after the end of June 1919.

The United States are responsible for having thus made a discriminating use of 
the power of eminent domain towards citizens of a friendly nation, and they are 
liable for the damaging action of their officials and agents towards these citizens 
of the kingdom of Norway.

The Tribunal is of opinion that the attitude of the United States in the present 
arbitration is excusable to a certain extent on account of the dubious nature of 
some of the acts of one of the shipbuilders and assignors, Christoffer Hannevig, 
and of one of his American agents; also on account of the fact that in some cases 
excessive claims have been made, based upon unjustified expenses of some of the 
present claimants or their assignors.688

More particularly in reference to the amount of compensation to 
be awarded, the Tribunal stated that:

It is common ground between the Parties that just compensation, as it is 
understood in the United States, should be liberally awarded, and that it should 
be based upon the net value of the property taken.

It has been somewhat difficult to fix the real market value of some of these 
shipbuilding contracts. The value must be assessed ex aequo et bono. The 
4I Parties have obviously acted in a way which would not have
value” ^Ucon been usual or even possible under ordinary circumstances,
tracts when peaceful shipping and shipbuilding were entirely free, and

not hampered in their customary activities by the intervention 
of enemy or friendly Governments. The growing scarcity of ships in 1917, the 
risks and difficulties due to submarine warfare and to the extension of the field of 
hostilities, contributed to make speculative shipbuilding transactions possible and 
even unavoidable.

Belligerents and neutrals alike were fearful for their existence. The hardships 
of neutrality were felt so deeply by the United States themselves that they de
clared war on Germany as the only means of defence against its “repeated acts 
of War against the Government and the people of the United States of America.” 668

668 Scott, The Hague Courts Reports (2d ser., 1932) 65-67, 68-74.
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All neutral Nations needed ships for their food, materials and other commodities. 
Some governments took measures to protect themselves against speculation in 
ships and other property; they imposed standard prices and requisitioned ships 
for use during the war, etc.

As a rule, abnormal circumstances, speculative prices, etc., cannot form the 
legal basis of compensation in condemnation awards. While fair compensation 
cannot be artificially increased by such methods as were adopted by one of those 

interested in the case and which have been brought to the 
du^ion^f^rices notice of tllis Tribunal, it would be equally unjust to attach 

much weight to artificial reduction of hire, chartering or pur
chase price of ships, as fixed under compulsion, requisition or other govern
mental action during the war.

For the reasons already stated in Chapter IV, the Tribunal is not bound by 
section 3477 of the Revised Statutes of the United States, 1878 (quoted in U. S. 
Case Appendix, page 51); nor by section 24 of the Judicial code of the United 
States 1911; nor by section 4 of the Naval Emergency Fund Act of 4th March, 
1917; nor by any other municipal lavr, in so far as these provisions restricted the 
right of the claimants to receive immediate and full compensation, with interest 
from the day on which the compensation should have been fully paid ex aequo 
et bono.

Just compensation should have been paid to the Claimants or arranged with 
them on the basis of the net value of the property taken:

1. On the 6th October, 1917, for use, during the war (whenever such use was 
possible without destroying the property, according to the contract, state of 
completion of ship, etc.), and

2. At the latest on the 1st July, 1919, as damages for the unlawful retaining of 
the title and use of the ships after all emergency ceased;

or
On the 6th October, 1917, as full compensation for the destruction of the 

Norwegian property.
Liberal compensation should be allowed in each case, inasmuch as the United 

States “recognizes its liability to make just compensation for the value of the 
property taken on August 3rd, 1917”.

The amounts offered as compensation by the United States are shown in the 
table set out at the commencement of this award. [See footnote 562.]

After careful comparative examination of the results of the two systems above 
described, the Tribunal is of opinion that the compensation hereinafter awarded 
is the fair market value of the claimants’ property.

In assessing the net amount of compensation, the Tribunal has taken into 
consideration in each case all the circumstances pertaining to the net value of 
the property requisitioned or taken by the United States and especially the 
following: the date of each contract or sub-contract between shipbuilder and 

• shipowner; the technical characteristics and qualities of each 
marke^vsdue”^^ con^rac^ (tyPe and dead weight tonnage of the ship; its speed, 

etc.; the reputation, experience, technical and financial situa
tion of the shipyard); the legal value of the contract, namely the liens, rights 
and interests in each original contract, etc.; the original contract (or sub-con
tract) price; the progress (and brokerage) payments made by each of the 
parties on the original contract price; the date of delivery promised in the 
contract; the date of delivery which was expected at or about the date of the 
general requisition order and about the date of the effective requisition of each 
contract as far as these can be ascertained; the various elements pertaining to 
the value and degree of completion of the tangible objects of completion, as: 
for instance, the percentage of materials ordered, and the percentage of materials
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on hand; the date at which the keel was laid, before or after the general requisi
tion; and the date when the ship was launched; the contracts, settlements, etc. 
made by the United States and by Norwegian or other shipowners, or by third 
parties, whether governments or private persons, whether with shipowners or 
shipbuilders, for the construction or purchase or hire of ships; the statistics, 
reports and opinions of experts produced by the Parties; the Award of the United 
States Claims Committee on the present claims; the reports of the Ocean Advi
sory Committee on just compensation for certain American ships lost in the 
service of the government; etc.

On the other hand the Tribunal has taken into consideration all the facts, 
which are exclusively or principally due to the United States’ action (whether 
before or after the requisition of the shipyards and the effective requisition of 
the claimants’ property), and which therefore may be considered as res inter 
alios acta, or as being without or of negligible influence upon the net value of 
property lqst by the claimants.[66fl] 669

669 Ibid. 74-76.
In allowing interest on the sums awarded the Tribunal stated that:

The Tribunal is competent to allow interest as part of the compensation 
ex aequo et bono} if the circumstances are considered to justify it. So far as 
interest after the date of this award is concerned, the Parties decided in the 
Agreement of 30th June, 1921, that “any amount granted by the award 
rendered shall bear interest at the rate of six per centum per annum from 
the date of the rendition of the decision until the date of payment”.

As this is a case of expropriation, the Tribunal is of opinion that interest 
should be paid. . . .

In coming to the conclusion that interest should be awarded, the Tribunal 
has taken into consideration the facts that the United States have had the 
use and profits of the claimants’ property since the requisition of five years 
ago, and especially that the sums awarded as compensation to the claimants 
by the American Requisition Claim Committee have not been paid; finally 
that the United States have had the benefit of the progress payments made 
by Norwegians with reference to these ships. The Tribunal is of opinion 
that the claimants are entitled to special compensation in respect of interest 
and that some of the claimants are, in view of the circumstances of their 
cases, entitled to higher rates of interest than others. The claimants have 
asked for compound interest with half-yearly adjustments, but compound 
interest has not been granted in previous arbitration cases, and the Tribunal 
is of opinion that the claimants have not advanced sufficient reasons why 
an award of compound interest, in this case, should be made.

In view of all these circumstances, therefore, the Tribunal is of opinion 
that it is just to allow a lump sum to each claimant in respect of interest 
for a period of five years from 6th October, 1917. Such lump sums have 
been included in the total amounts of compensation awarded in respect of 
each claim.

As the Tribunal is of the opinion that full compensation should have been 
paid, including loss of progress payments, etc., at the latest on the day of 
the effective taking, and as the Tribunal has assessed the net value of the 
property and has decided to award damages as on that date, interest should, 
contrary to the claim of Norway, not run before that date as previous in
terest is included in the estimate of the net value.

[Ibid. 76-78.]
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FOR THESE REASONS THE TRIBUNAL OF ARBITRATION DECIDES AND 
AWARDS THAT:

I. The United States of America shall pay to the Kingdom of Norway the 
following sums:

In claim No. 1 by the Skibsaktieselskapet “Manitowoc” the sum
of............................................................................................... $845,000

In claim No. 2 by the Skibsaktieselskapet “Manitowoc” the sum
of............................................................................................... 845, 000

In claim No. 3 by the Dampskibsaktieselskapet “Baltimore” the
sum of.......................................................................................  1, 625, 000

In claim No. 4 by the Dampskibsaktieselskapet “Yard II” the
sum of.......................................................................................  2, 065, 000

Out of this amount of $2,065,000 the United States are entitled to retain a 
sum of $22,800 in order that this sum be paid to Page Brothers; ■

In claim No. 5 by the Aktieselskapet Sorlandske Lloyd the
sum of...........................................................................................$2, 045, 000

In claim No. 6 by the Dampskibsaktieselskapet Ostlandet the
sum of....................................................................................... 2, 890, 000

In claim No. 7 by Jacob Prebensen jun. the sum of................ 160, 000
In claim No. 8 by the Dampskibsaktieselskapet “Tromp” the

sum of........................................................................ 160, 000
In claim No. 9 by the Aktieselskapet “Maritim” the sum of . 175, 000
In claim No. 10 by the Aktieselskapet “Haug” the sum of . . 175, 000
In claim No. 11 by the Aktieselskapet “Mercator” the sum of . 190, 000
In claim No. 12 by the Aktieselskapet Sorlandske Lloyd the

sum of................................................................................... 205, 000
In claim No. 13 by H. Kjerschow the sum of............ 205, 000
In claim No. 14 by Harry Borthen the sum of........ 205, 000
In claim No. 15 by E. & N. Evensen the sum of.... 205, 000

II. The claim made by the United States of America on behalf of Page Brothers 
is disallowed as against the Kingdom of Norway, but a sum of $22,800 may be 
retained by the United States as stated under claim No. 4 above.670

670 Scott, The Hague Court Reports (2d ser., 1932) 79-80.
The Tribunal held in the claim of Page Brothers, that—

This claim arose out of a contract, dated 30th March, 1916, between 
the Seattle Construction and Dry Dock Company of Seattle, Washington, 
shipbuilders, and Aktieselskabet Rederiet Odfjell, purchasers, whereunder 
the former were to construct for the latter a 7,500 ton steamship, known as 
hull No. 92. This contract was, according to the Case of the United States, 
effected by cable through Page Brothers, as brokers. With Page Brothers 
other shipping and commission firms were associated. The contract was 
finally completed on 24th June, 1916, and provided for the payment by the 
purchasers of the brokerage charges of Page Brothers amounting to $38,000.

From 21st April, 1916 onwards, Page Brothers received from the pur
chasers certain instalments of the agreed brokerage, but in the autumn of 
1917, Hull No. 92 was requisitioned by the Emergency Fleet Corporation 
of the United States. On 23rd August, 1917 Page Brothers received the 
fourth instalment of this brokerage commission from the purchasers, making 
a total received of $15,200, but after that date no payments were made by 
the Fleet Corporation on the progress payments which it made to the ship-
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The awards were thus made in lump sums which included simple 
interest for a period of five years from October 6, 1917. The total 
amount of the awards, after deducting $22,800 authorized to be re
tained for payment to Page Brothers, whose claim was allowed on 
equitable grounds, was $12,239,852.47.671
Footnote 570—Continued.

builders in fulfilment of the requisitioned contract. Page Brothers have, 
therefore, claimed a further payment of $22,800 from the Vard II Steamship 
Company, who are the assignees of Aktieselskabet Rederiet Odfjell, the 
original purchasers.

. . . The claim of Page Brothers is one for the fulfilment of contractual
obligations, but after the requisition there was no contractual relationship 
between Page Brothers and any Norwegian subject.

. . . the Tribunal is of opinion that, as the evidence now stands, Page
Brothers have no claim against the Kingdom of Norway or against any Nor
wegian subject.

The legal position being thus stated, it must, however, be remembered, 
that if the Emergency Fleet Corporation had paid the balance of the com
mission to Page Brothers according to the contract, this amount of $22,800 
would have been deducted from the fair market value of the contract, as 
fixed in the award by this Tribunal, just as the remaining instalments to the 
shipbuilders, paid by the Emergency Fleet Corporation according to the 
contract, have been deducted. In these circumstances it appears to be 
equitable, although the Emergency Fleet Corporation has not yet paid 
Page Brothers, to give the United States the right to retain the sum of 
$22,800 out of the amount awarded in claim 4, in order that this sum can 
be paid by them to Page Brothers. This conclusion of the Tribunal is 
supported by the fact that in the view of the contract owner, who will now 
receive just compensation for the loss of his ship, the broker’s commission 
was part of the contract price to be paid for the ship.

After the attitude taken up by the United States in this case with regard 
to the question here discussed, it is assumed that the amount thus to be 
retained by the United States will be paid by them to Page Brothers. The 
decision of the Tribunal is based on this condition.

[Ibid. 78-79.]
571 The United States, in its note of February 26, 1923 transmitting the sum of 

$12,239,852.47 to the Norwegian Government in full satisfaction of the total 
sums awarded, took exception to the award. The note was as follows:

Sir: By Joint Resolution approved February 20, 1923, the Congress of 
the United States took appropriate action to satisfy the award rendered on 
October 13, 1922, by the Tribunal of Arbitration between the United States 
and the Kingdom of Norway, established under the Special Agreement con
cluded June 30, 1921, for the purpose of adjusting by arbitration certain 
claims of Norwegian subjects against the United States arising out of 
requisitions by the United States Shipping Board Emergency Fleet Corpora
tion. In pursuance of that resolution and in conformity with the award, I 
have the honor to send you herewith a draft upon the Treasurer of the 
United States for $12,239,852.47 in full satisfaction of the total sums awarded 
to your Government after deducting the sum of $22,800 retained by the 
United States under the terms of the award for payment to Page Brothers,
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While not an international claim, the case of the Brooks-Scanlon 
Corporation v. United States and United States v. Brooks-Scanlon 
Corporation, decided on appeal and cross-appeal from the Court of 
Claims by the Supreme Court of the United States on May 12, 1924, 
may well be discussed at this point. In that case the Supreme Court 
had before it the problem of determining “just compensation” for a 
partially completed ship which was being built under contract and
Footnote 571—Continued.

and including interest at six per centum per annum upon the net total 
sum due to Norway from the date of the rendition of the decision until the 
date of payment.

. . . my Government finds itself compelled to say that it cannot 
accept certain apparent bases of the award as being declaratory of that 
law [international law] or as hereafter binding upon this Government as a 
precedent.

. . . The award recognizes the requisitioning power of a belligerent but 
would seem to apply a limitation on its exercise, where the property con
cerned is that of neutral aliens, by defining the extent of the emergency and 
its termination, and by enhancing damages accordingly, thus subjecting the 
Government to a different test and a heavier burden where the property is 
owned by neutral nationals than in the case where it is owned by nationals 
of the requisitioning state. No such duty to discriminate in favor of neutral 
aliens is believed to be imposed upon a state by international law, with 
respect to property such as is concerned in the present case. . . . the 
requisitioning state is free to determine the extent and duration of its own 
emergency. In apparently maintaining a different principle, the tribunal is 
believed to have proposed and applied an unwarranted rule against which 
the Government of the United States feels obliged to protest and under 
which it must deny any obligation hereafter to be bound.

It is also to be regretted that the award fails to give a satisfactory explana
tion of the manner in which the tribunal has arrived at the amounts awarded. 
While purporting to award compensation on the basis of the fair market 
value of the property taken, the tribunal has seen fit to omit discussion of 
the particular circumstances of the different claims or of the methods of 
calculation applied, or of the reasons for determining upon the amounts 
awarded in each case. Indeed, any definite disclosure or specification of 
the particular grounds of the awards to the respective claimants is so entirely 
lacking that the award gives to one who examines it no clue to the method 
of determining why one amount was awarded rather than another. Again, 
although holding that claimants were entitled to interest and that some 
claimants were entitled to higher rates of interest than others, the tribunal 
does not reveal the rates of interest which were allowed on the various claims 
or the period of time for which interest was calculated or the amounts which 
were awarded as principal and the amounts awarded as interest.

The inadequacy of the award in these respects is particularly regretted 
in view of the requirements of Article 79 of the Hague Convention of October 
18, 1907, pursuant to which the Norwegian claims were submitted to arbi
tration, that the award must give the reasons on which it is based. In these 
circumstances the Government of the United States, while not rejecting the 
award, feels obliged to direct attention to the requirements of appropriate

114297—36------69
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which was requisitioned by the United States Government. The 
Supreme Court described the elements that should properly be taken 
into consideration in fixing the value, as of the time of taking, of a 
requisitioned shipbuilding contract.* 572 573

It should be explained that the Brooks-Scanlon Corporation, 
organized under the laws of Delaware, a successor in 1917 to Carpenter- 
O’Brien Co., was the assignee of all the interests of the East Coast 
Transportation Company in a contract made by the latter with the 
New York Shipbuilding Co. of New Jersey, assignor of the New 
York Shipbuilding Corporation of New York.

On March 28, 1916 the New York Shipbuilding Co. and the East 
Coast Transportation Company entered into a contract whereby the 
shipbuilding company agreed to construct in its yard at Camden, 
New Jersey, for the transportation company, a steamship of about 
8,100 tons d. w. t. according to certain plans, specifications, and 
conditions, and the East Coast Transportation Company agreed to 
pay as consideration therefor the sum of $595,000 in certain install
ments. The ship was to be delivered to the transportation company 
on or before February 1, 1918.673 Thereafter, the contract was altered 
by increasing the deadweight tonnage to 8,579 tons and by increasing 
the price of the vessel to $831,630.574 On May 24, 1917 the East 
Coast Transportation Company assigned and transferred all its right, 
title, and interest in the contract to the Carpenter-O’Brien Co.

On August 3, 1917 the United States Shipping Board Emergency 
Fleet Corporation, by virtue of the authority conferred upon it by 
Executive order of the President of July 11, 1917 pursuant to the 
provisions of the act approved June 15, 19 1 7,575 requisitioned the 
ship then under construction in accordance with the terms of the 
contract referred to above, together with certain material, machinery, 
etc., necessary for the completion of the ship. The ship was known 
as Hull No. 193 and afterwards as the ship M. J. Scanlon. The ship 
was at the time about 19 percent completed. The Shipping Board
Footnote 571—Continued.

arbitral procedure, and to state that it cannot accept as proper or satis
factory in international arbitrations the mode by which the tribunal has 
assessed damages or the absence of a reasoned statement indicative of the 
methods of their computation.

Accept, Sir, the renewed assurance of my high consideration.
(Signed) Charles E. Hughes.

Mr. H. H. Bryn,
Minister of Norway.

[Ibid. 80-82.]
572 265 U.S. 106.
573 Brooks-Scanlon Corporation v. The United States, 58 Ct. Cls. (1923) 274, 

275-276.
574 Brooks-Scanlon Corporation v. The United States, 64 Ct. Cls. (1927) 80, 82.
575 40 Stat. 182, 183.
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also ordered the shipbuilding company to furnish the plans, specifica
tions, supplemental agreements, statements of payment made and to 
be made, and any other information necessary to a fair and just 
determination of the obligations of the fleet corporation in taking 
over the ship and contract. Subsequently the Shipping Board 
entered into a new contract for the completion of the vessel. At the 
date of requisition the material for the construction of the ship 
either had been completely delivered or had been ordered, and no 
further material was purchased for the construction of the ship, with 
the exception of $31,000 worth of material purchased for the military 
protection of the ship. Up to August 3, 1917 between 35 and 40 
percent of the necessary material, machinery, etc. (valued at about 
$118,000), and labor (valued at about $24,000) had been delivered 
to the builder and was ready for use or had been used in the construc
tion of the ship. The ship was completed by the use of all the material. 
It was launched on July 6, 1918 and was delivered to the United 
States on September 20, 1918.

In accordance with the provisions of the act of June 15, 1917, the 
Brooks-Scanlon Corporation, the successor to Carpenter-O’Brien Co., 
filed its claim with the Emergency Fleet Corporation for the payment 
of “just compensation.” On January 23, 1920 the Emergency Fleet 
Corporation awarded the company $442,683.82. The company, 
however, was dissatisfied with the award and accepted only 75 per
cent of it, reserving its right to present a claim for a further amount.

The award of the Emergency Fleet Corporation consisted of two 
items, namely: $177,230.44 representing the value of the material, 
etc., in the yard of and belonging to the New York Shipbuilding Co. 
at the date of requisition; and $265,453.38 representing the progress 
payments, in excess of the cost of material, made by the Brooks- 
Scanlon Corporation and its assignors to the New York Shipbuilding 
Company. The plaintiff company and its assignors paid to the New 
York Shipbuilding Co.: $239,500 in cash; notes for which it had paid 
$180,000; and $28,433.33 interest on the notes—a total of $447,933.33. 
It also paid $5,500 to architects and furnished plans and specifications 
worth $20,277.25, making a total of $473,710.58. On the other hand, 
the company received $332,012.87 from the United States.

The Brooks-Scanlon Corporation brought suit against the United 
States in the United States Court of Claims for $1,275,923.07 with 
interest. It claimed that it was entitled to be paid the value of the 
contract at the time of requisition and that the value of the ship 
measured the value of the contract. At the time of requisition the 
value of similar ships was $200 per deadweight ton. The ship when 
completed was to be 8,597 tons. The value of the vessel was accord
ingly computed at $1,719,400. In other words, the claimant corpo
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ration alleged that its contract was worth the value of the ship when 
completed.676

The United States Government paid the builders the sum of 
$412,130 for the construction of the vessel. The claimant had 
already paid the builders the sum of $453,433.33, making a total of 
$865,563.33, the amount paid for the construction of the vessel. 
Deducting that amount from the value of the completed vessel leaves 
a balance of $853,836.67.

On April 23, 1923 the Court of Claims (Judge Hay delivering the 
opinion of the majority of the court and Chief Justice Campbell 
dissenting) held that the United States was liable only for the value 
of the subject-matter of the contract, plus interest, and not for the 
value of the contract, stating that “The action of the Government 
may have destroyed the worth of the contract, but the law affords 
no remedy.” 677 The judgment was for $231,549.12,678 of which 
$141,697.71, representing the difference between $473,710.58 and the 
amount already received by the claimant, was the principal sum. 
Both parties appealed from the decision to the Supreme Court of 
the United States.679 On May 12, 1924 the Supreme Court reversed 
the decision of the Court of Claims and remanded the case to that 
court for further action. The Supreme Court (Mr. Justice Butler

676 58 Ct. Cls. (1923) 293.
Ibid. 295.

678 With respect to the amount of this judgment it is stated in the opinion that—
Claimant paid out:

Architect’s fees........................................................................................................ $5,500.00
Cash to builder...................................................................................................... 239,500.00
Notes to builder...................................................................................................... 180,000.00
Interest on notes. ................................................................................................... 28,433.33

Total............................................................................................................................................................$453,433.33

Value of plans and specifications........................................................................... 20,277.25

$473,710.58
Less 75 percent of award........................................................................................ 332,012.87

Balance........................................................................................................... $141,697.71

Interest was computed and allowed as follows:
On $473,710.58 minus $28,433.33, or $445,277.25, from August 3, 1917 

(date of requisition) to February 24, 1920 (date of payment of 75 percent 
of award), $68,350.06.

On $445,277.25 minus $332,012.87, or $113,264.38, from February 24, 
1920, to April 23, 1923 (date of judgment), $21,501.35.

Total of interest...................................................................................................... $89,851.41
Added to.................................................................................................................. 141,697.71

Produces amount of Judgment..............................................................................$231,549.12

670 265 U. S. 106.
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delivering the opinion) held that “the claimant's contract, and its 
rights and interests thereunder, were expropriated”.680

In answer to the question “Upon what basis is just compensation to 
be ascertained?”, the Supreme Court stated: 681

The expropriation enabled the Fleet Corporation to obtain the ship when com
pleted by paying the builder the instalments of the contract price remaining 
unpaid at the time of the requisition. The builder was not entitled to more, 
because the Fleet Corporation took over the contract and succeeded to the rights 
of claimant.

The award by the Fleet Corporation was made up of two items: one was 
stated to be the “computed value” of material in the yard of the builder at the 
time of requisition, and the other the amount of progress payments “in excess of 
cost of the materials requisitioned.” The Court of Claims held that the materials 
were not the property of the claimant, but belonged to the builder, and should 
not have been taken into account in arriving at the compensation due the plaintiff. 
But we are of opinion that the amount of claimant’s compensation did not depend 
upon the legal title to the materials during construction; that the progress pay
ments did not constitute the amount claimant was entitled to have, and that the 
award was erroneous, because of failure to find the value of the claimant’s contract 
rights taken.

The judgment of the Court of Claims was based upon the assumption that the 
money paid by claimant in furtherance of planning and building the ship was 
expropriated. In the opinion, it is said, “And the plaintiff is entitled to recover 
the amounts of money requisitioned and appropriated by the United States”. 
But plainly there was no requisition of money.

The United States contends that nothing whatever was requisitioned from the 
plaintiff, and that the judgment should be reversed and the claim dismissed unless 
claimant shall be held entitled to compensation for cancelation of its contract; 
and that, in such event, it should have judgment only for an amount sufficient 
with what already has been paid to it to make up “the amount actually invested 
in the ship taken.” . . . [“The figure contended for is $425,000, made up of 
$419,500, paid by claimant to builder, and $5,500, architect’s fee. Nothing is 
included to cover the value of plans, interest or cost of inspection.”] As we 
hold that claimant’s contract rights were expropriated, it is not necessary to 
consider what would be just compensation in case of mere cancelation of the 
contract.

The contract rights of claimant taken are to be distinguished from its expendi
tures for the production of the ship. The value of property may be greater or 
less than its cost; and this is true of contract rights and other intangibles as well 
“Contract ri hts” aS Physical things. It is the property and not the cost of it 
expropriated that is protected by the Fifth Amendment. Minnesota Rate

........................Cases, 230 U. S. 352, 454. By the taking, the claimant lost
and the United States obtained the right to have the completed ship delivered to 
it on or before February 1, 1918, upon payment of the instalments remaining to 
be paid under the contract. It is settled by the decision of this Court that just 
compensation is the value of the property taken at the time of the taking. Vogel- 
stein & Co. v. United States, 262 U.S. 337, 340; United States v. New River Collieries 
Co., 262 U.S. 341, 344; Seaboard Air Line Ry. Co. v. United States, 261 U.S. 299, 
306; Monongahela Navigation Co. v. United States, 148 U. S. 312, 341. And, if the 
taking precedes the payment of compensation, the owner is entitled to such addi

580 Ibid. 121.
681 Ibid. 121 et. seq.
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tion to the value at the time of the taking as will produce the full equivalent of 
such value paid contemporaneously. Interest at a proper rate is a good measure 
of the amount to be added. Seaboard Air Line Ry. Co. v. United States, supra; 
United States v. Benedict, 261 U.S. 294, 298; Brown v. United States, 263 U.S. 78.

Claimant insists that just compensation is the value of the contract and its 
rights and interests thereunder, and is measured by the difference between the 
value of the ship, as found by the court, at the time of the taking and on the date 
specified for delivery, and the amount which claimant was then required under the 
contract to pay in order to get the ship.

We think it not permissible so to calculate compensation. It is the sum which, 
considering all the circumstances—uncertainties of the war and the rest— 
Sale value of the probably could have been obtained for an assignment of the 
contract and contract and claimant’s rights thereunder; that is, the sum 
claimant’s rights that would in all probability result from fair negotiations 
thereunder between an owner who is willing to sell and a purchaser
who desires to buy.

In re Mersey Docks and Admiralty Commissioners, [1920] 3 0. 223, is a case 
quite similar to this. There, the Admiralty requisitioned a barge nearing com
pletion, altered her construction, and paid, or undertook to pay, the builder the 
original contract price. It was impossible for the Board, for whom the barge 
was being constructed, to replace her by another at a cost less than three times the 
contract price of the original barge. By agreement, the ascertainment of com
pensation to be paid by the Admiralty to the Board was referred to an arbitrator. 
The Board claimed the difference between the contract price and cost of replacing 
the barge, regard being had to the fact that replacement would be impossible 
for three years; and also claimed compensation for loss of services during the 
period for replacement. The Admiralty contended that the measure of compen
sation should be the difference between the contract price and value of the vessel 
when taken. A special case was stated by the arbitrator. The Earl of Reading, 
Lord Chief Justice, gave judgment, and held that the Board was entitled to re
cover the difference between the contract price and the increased cost of replacing 
the barge; that the Board was not entitled to any compensation for loss of services, 
the damage being too remote. He said (p. 233): “On a broad view of the facts 
and without undue regard to minute details, the Court has to determine upon 
what principle the compensation to be awarded to the Board ought to be meas
ured. In my judgment it is sufficient for the purpose of this case to say that the 
Board are entitled to have the property which, but for the action of the Admiralty, 
would have been in their possession in April, 1917, replaced by the Admiralty. 
As it cannot be replaced except by the expenditure of money, they are entitled to 
the amount of money which will represent the cost to them of the replacement. 
That must be measured with regard to the special circumstances arising from the 
war, and more especially to the increase in the value of labour and materials 
which has continued up to the present time. ... I can see no very material 
difference between the respective principles contended for by the counsel on behalf 
of the Board and counsel on behalf of the Admiralty. In truth I think that both 
these principles lead to the same conclusion.”

This Court has held in many cases that replacement cost is to be considered in 
the ascertainment of value . . . [“Southwestern Bell Telephone Co. v. Public 
Service Commission, 262 U.S. 276, 287, and cases cited; Bluefield Co. v. Public 
Service Commission, 262 U.S. 679, 689; Georgia Ry. & Power Co. v. Railroad Com
mission, 262 U.S. 625, 629.”] but it is not necessarily the sole measure of or guide to 
value. We are of opinion that value, so far as material, rather than replacement
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cost should be taken into account, for the ascertainment of just compensation. If 
the ship had been complete and ready for delivery at the time 
of requisition, claimant’s just compensation would be the 
value of the ship, less the unpaid balance of the contract price. 
But the ship was not ready, and the builder was not bound to 
deliver before February 1, 1918. Claimant had a right to its 

delivery at that time, and the builder was ready to perform the contract. The 
Court of Claims, being of opinion that claimant’s contract was not taken, did 
not find its value at the time of taking, and failed to find facts from which such 
value appears. Determination of just compensation is based on the fact that 
claimant’s contract and its rights and interest thereunder were expropriated, 
and that it is entitled to have their value at the time of the taking. The value 
of such ships at the time of requisition, and the then probable value at the time 

. fixed for delivery, the contract price, the payments made and 
i^ernentswitering ke ma(je> the time to elapse before completion and delivery, 
time of taking” the possibility that by reason of the Government’s action in 

control of materials, etc., the contractor might not be able to 
complete the ship at the date fixed for performance, the loss of use of money to be 
sustained, the amount of other expenditures to be made between the time of 
requisition and delivery, together with other pertinent facts, are to be taken into 
account and given proper weight to determine the amount claimant lost by the 
taking {Minnesota Rate Cases, supra, 451; United States v. Chandler-Dunbar Co., 

229 U.S. 53, 76; Boston Chamber of Commerce v. Boston, 217 
U.S. 189, 195; Monongahela Navigation Co. v. United' States, 
supra, 343), that is, the sum which will put it in as good a 
position pecuniarily as it would have been in if its property 
had not been taken. United States v. New River Collieries 

Co., supra, 343; Seaboard Air Line Ry. Co. v. United States, supra, 305.
Mr. Justice Sutherland took no part in the consideration of the 

case. Mr. Justice McReynolds wrote a separate opinion, which was 
concurred in by Mr. Justice Sanford.

When the case came before the Court of Claims in 1927,682 that 
court made the following findings of facts, among others:

XVII. The total contract price for the vessel was $831,630, of which $419,500 
had been paid to the shipbuilder at the time of the requisition; $412,130 remained 
to be paid. The vessel on August 3, 1917, was about 19 per cent completed, and 
was finally completed in accordance with the original plans and specifications 
with some minor changes and extras costing about $7,500. After the requisition 
the Emergency Fleet Corporation paid to the shipbuilder for the completion of 
said vessel the sum of $806,240.99 on account of labor and material, and $10 
per dead-weight ton as profits amounting to $85,970. There is also claimed by 
the Fleet Corporation as part of the cost of completing the vessel an item for 
overhead expenses amounting to $280,704.54. There were, at the time this vessel 
was under construction, a large number of other vessels being built for the Gov
ernment by the New York Shipbuilding Corporation at this yard. The item of 
overhead expenses charged to cost of this vessel is not satisfactorily explained.

The vessel was completed and delivered on September 20, 1918, and thereafter 
was placed in the service by the Fleet Corporation.

XVIII. Just compensation to the plaintiff for its rights and contract which 
were expropriated and the sum which will put the plaintiff in as good a position 
pecuniarily as it would have been if its contract had not been expropriated is the 582

Claimant to be 
placed in as good 
a position as if 
property not 
taken

“Value” at time 
of taking, rather 
than “replace
ment cost”

582 64 Ct. Cls. (1927) 80, 95-96.
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sum of $852,000 as of August 3, 1917, with interest thereon at the rate of six per 
centum per annum from August 3, 1917, to February 24, 1920, which interest 
amounts to the sum of $130,782, on which date there was paid to the plaintiff 
the sum of $332,012.87 by the United States, leaving a balance due the plaintiff 
as of that date of $650,769.13, to which the plaintiff is entitled, with interest 
thereon from February 24, 1920, to February 14, 1927, which amounts in all to 
the sum of $923,007.50.

In addition to allowing the principal sum of $923,007.50 with 
interest to the date of judgment, the Court of Claims allowed the 
Brooks-Scanlon Corporation interest on the principal sum from the 
date of judgment until paid.683 It stated that:

And this court in conformity with the opinion of the Supreme Court has found 
the value of the plaintiff’s contract and thereby has put it in as good a position 
pecuniarily as it would have been in if its contract had not been taken. In 
arriving at this result this court has taken into consideration the elements of value 
laid down in the opinion of the Supreme Court of the United States in this case 
(265 U. S. 106).583 584

583 Ibid. 96.
584 Ibid. 97.
The case of the Standard Oil Company of New Jersey v. Southern Pacific Com

pany and James C. Davis, Director General of Railroads (268 U. S. 146) was 
decided April 20, 1925—about a year later than the Brooks-Scanlon case which has 
been discussed in the text. In that case, on August 19, 1918 the Proteus, which 
belonged to the Southern Pacific Company, was lost in a collision with the 
Cushing, which belonged to the Standard Oil Company. The Supreme Court of 
the United States (Mr. Justice Butler delivering the opinion) affirmed the decree 
of the Circuit Court of Appeals and stated with reference to the method of 
ascertaining the value of the vessel at the date of the collision that:

. . . The Circuit Court of Appeals affirmed the fault of the Cushing and 
held that the value of the Proteus at the time of the collision was $1,225,000;

It is fundamental in the law of damages that the insured party is entitled 
to compensation for the loss sustained. Where property is destroyed by 
wrongful act, the owner is entitled to its money equivalent, and thereby to 
be put in as good position pecuniarily as if his property had not been de
stroyed. In case of total loss of a vessel, the measure of damages is its market 
value, if it has a market value, at the time of destruction. The Baltimore, 
8 Wall. 377, 385. Where there is no market value such as is established by 
contemporaneous sales of like property in the way of ordinary business, as 
in the case of merchandise bought and sold in the market, other evidence 
is resorted to. The value of the vessel lost properly may be taken to be the 
the sum which, considering all the circumstances, probably could have been 
obtained for her on the date of the collision; that is, the sum that in all 
probability would result from fair negotiations between an owner willing to 
sell and a purchaser desiring to buy. Brooks-Scanlon Corporation v. 
United States, 265 U.S. 106, 123. And by numerous decisions of this Court 
it is firmly established that the cost of reproduction as of the date of valua
tion constitutes evidence properly to be considered in the ascertainment of 
value. Southwestern Bell Telephone Co. v. Public Service Commission, 262 
U.S. 276, 287, and cases cited; Bluefield Co. v. Public Service Commissionf 
262 U.S. 679, 689; Georgia Ry. & Power Co. v. Railroad Commission, 262 U.S. 
625, 629; Brooks-Scanlon Corporation v. United States, supray 125; Ohio
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The case of Luckenbach Steamship Co., Luckenbach Company, and 
Edgar F. Luckenbach v. The United States involved a claim for 
Footnote 584—Continued.

Utilities Company v. Public Utilities Commission, 267 U. S. 359. The same 
rule is applied in England. In re Mersey Docks and Admiralty Commissioners 
[1920], 3 K.B. 223; Toronto City Corporation v. Toronto Railway Corporation 
[1925] A.C. 177, 191. It is to be borne in mind that value is the thing to be 
found and that neither cost of reproduction new, nor that less depreciation, 
is the measure or sole guide. The ascertainment of value is not controlled 
by artificial rules. It is not a matter of formulas, but there must be a reason
able judgment having its basis in a proper consideration of all relevant facts. 
Minnesota Rate Cases, 230 U.S. 352, 434.

[268 U.S. 153, 155-156.]
The Court then measured the damages in this case as follows:

The Proteus was a steel passenger and freight steamship, built in 1900 for 
use in the Southern Pacific Company’s service between New York and New 
Orleans. Her original cost was $557,600. In 1909, she was reboilered and 
otherwise improved at a cost of $90,000. The evidence shows that she was 
unusually well kept and in excellent condition for use. The District Court 
found that in 1917 and 1918, on account of unprecedented demand and a 
shortage of shipbuilding facilities, the market value of ships was higher than 
the cost of construction; and also found that in 1918, when the Proteus was 
lost, the cost of construction was approaching the peak which came some 
months later. 285 Fed. 619, 620. Respondents called three witnesses 
experienced in shipbuilding and familiar with construction costs and value 
of ships in 1918. Each made an estimate of the cost of reproduction of the 
Proteus as of the date of the loss. Their estimates were respectively 
$1,755,450, $1,750,000 and $1,750,000. One of these witnesses and two 
others called by respondent testified respectively that in 1918 the value of 
the Proteus was $1,225,000, $1,297,637 and $1,350,000. The petitioner 
called a mechanical engineer and naval architect connected with its con
struction department, who testified that the cost of reproduction of the 
Proteus in 1918 would have been three times its original cost or approxi
mately $1,670,000. It called two other witnesses, who had been members 
of a government board of appraisers for the determination of just compensa
tion for vessels requisitioned. They expressed the opinion that the cost of 
reproduction of the Proteus in 1918 would have been two and a half times 
its original cost or approximately $1,400,000. But they made no detailed 
estimates. The figures were arrived at by an examination of statistics 
showing labor and material costs. These three witnesses testified respec
tively that at the time of the loss the value of the ship was $630,000, $650,000 
and $611,000.

In view of the changed prices, the original cost of the vessel was not useful 
as a guide to her value when lost. . . .

Restitutio in integrum is the leading maxim applied by admiralty courts to 
ascertain damages resulting from a collision (The Baltimore, supra, 385), 
and on the same principle, value is the measure of compensation in case of 
total loss. The evidence requires a finding that, as of the date of her loss, 
the cost of reproduction new of the Proteus was not less than $1,750,000. 
Ordinarily, contemporaneous cost of construction would be a good indication 
of the amount of damages resulting from the loss of a new ship. There 
ought not to be any difference between reasonable original cost and estimated 
cost of reproduction as of the date when built. But the Proteus was 18 
years old when lost, and all the witnesses who testified on the subject fixed her 

114297—36----- 70
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$23,093,443.65 against the Government of the United States on ac
count of the requisition by the United States Shipping Board Emer- 
Footnote 584—Continued.

value at that time higher than her original cost and lower than the estimated 
cost of construction. There is no established method or rule for determining 
the difference between her value at the time of the loss and what her value 
would have been if then new. It was shown that annual rates of deprecia
tion used in the accounts of shipowners varied from two and half to five per 
cent., and that such rates are affected by the policy of the owners, business 
conditions, taxes and other things. It was not shown whether such deduc
tions covered annual depreciation resulting notwithstanding proper mainte
nance, or whether they included all or part of the current cost of upkeep. 
It did not appear whether the rates were applied to reproduction cost or to 
original cost, or to an amount remaining after deduction on account of scrap 
value or salvage value or other minimum. In August, 1918, the immediate 
demand for ships was greater than the supply; the shipyards were working to 
full capacity; wages and prices were high; the trend of construction costs was 
upward, and the element of time was of the utmost importance. And wit
nesses on both sides testified that such conditions make for a lower rate of 
depreciation to be taken into account in determining value. If new, the 
Proteus would have been worth at least her cost of reproduction. Plainly, 
conditions in 1918 justified a smaller deduction from cost of reproduction new 
than before the war, and made value of a vessel in good condition and ready 
for use approach nearly its value new.

Petitioner’s mechanical engineer arrived at $630,000 by taking 34 per cent, 
of $1,670,000 reproduction cost as found by him, and by making some 
relatively small adjustments on account of expenditures for maintenance and 
improvement. He arrived at 66 per cent, deducted, by taking 4 per cent, for 
14 years and two and a half per cent, for four years, making an average of 
over 3.6 per cent. The two other witnesses called by petitioner arrived at 
$650,000 and $611,000 respectively, by taking 45.2 per cent, of $1,400,000, 
reproduction cost found by them, and by making similar adjustments. 
They arrived at 54.8 per cent, deducted, by the use of a depreciation table 
prepared by another member of the board of appraisers. This table applies 
to steel steamers in salt water service. It is based on a life of 40 years. It 
makes a different deduction for each year. For the first 20 years it takes 
off 60 per cent, and for the last, 40 per cent. The average annual rate is two 
and a half per cent. The evidence showed that the useful life of such a 
vessel is not any fixed number of years, but varies greatly, depending on 
upkeep and maintenance. The table was intended to reflect average con
ditions of the different depreciable elements of ships of that class and to 
guide to average values over extended periods, including times of depression as 
well as of prosperity. The value fixed by each of petitioner’s witnesses is 
more than $1,000,000 less than the reproduction cost. The rate of deprecia
tion taken by petitioner’s mechanical engineer is too high in view of the 
conditions prevailing at the time of the loss. The other witnesses based 
their calculation on a reproduction cost that was too low. Moreover, certain 
valuations made by the government board of appraisers of which they were 
members seriously impair the weight of their testimony. In 1917, the United 
States requisitioned the Havana and the’ Saratoga, vessels of the same type 
as the Proteus and about one and a half times its size, and constructed in 
1906. Cramps estimated reproduction cost of each in 1917 to be $3,000,000, 
about three times original cost. The board fixed value at $2,240,000 each, 
about 74 per cent, of reproduction cost. But the value of the Proteus as
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gency Fleet Corporation of contracts for the construction of four 
vessels by the Sun Shipbuilding Company, the construction of the 
vessels not having been commenced on August 3, 1917, the date of 
requisition.685 The Government of the United States urged that the 
plaintiff's contracts were not expropriated and that, even so, they 
were without value.

On November 12, 1918 the Sun Shipbuilding Company entered 
into a contract with the United States Shipping Board Emergency 
Fleet Corporation whereby the Fleet Corporation agreed to pay the 
cost of the vessels plus a profit of $15 per deadweight ton. The four 
vessels were finished within a little more than a year after the con
tract period, by the employment of large forces of labor in daily, 
overtime, and holiday work, at a cost of $6,636,832.47 more than 
the original contract price. This increase was caused in a large 
measure at least by the attitude of the shipbuilding company toward 
the Fleet Corporation. The United States urged that a new con
tract had been made with the shipbuilding company and that no 
benefit whatever had been received from the original contracts.

The original contracts made on October 2, 1916 provided for the 
construction of two twin-screw steel cargo steamships, identified as 
Numbers 5 and 6, of an estimated gross tonnage of 10,000 tons each, 
and at a cost of $1,390,000 for each vessel. The contracts, as amended 
on February 20, 1917, covered changes in the designs of the two ves
sels, so that in the end the vessels cost $2,808,554 each. Payments 
were to be made in installments as the work progressed. The vessels 
were to be completed on or before March 1, 1918.

On December 21, 1916 the plaintiffs again contracted with the Sun 
Shipbuilding Company for the construction of two additional ves
sels, Numbers 9 and 10, of substantially the same design, at a con
tract price of $2,888,114 each. Payments were to be made in in
stallments. The date of completion of these vessels was made con
tingent upon the date of completion of the other vessels contracted 
for. * 292
Footnote 584—Continued.

given by these witnesses was less than 38 per cent, of her cost of reproduction 
new.

We think the commissioner and District Court failed to give due regard to 
construction costs, conditions, wages and prices affecting value in 1918; 
and that the evidence sustains the decree of the Circuit Court of Appeals.

[Ibid. 156-157, 158-160.]
The decision of the Circuit Court of Appeals, in favor of the owners of the 

Proteus, in the amount of $1,225,000, was affirmed. The Cushing, The Proteus,
292 Fed. 560 (C. C. A., 2d, 1923). See also The Cushing, The Proteus, 266 Fed. 
570 (S. D. N. Y., 1920); and The Cushing, 285 Fed. 617 (S. D. N. Y., 1922.)

686 64 Ct. Cls. (1927) 59.
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In allowing $902,237.65, including interest, the Court of Claims, to 
which the claim was referred (Judge Booth, speaking), stated that:686

. . . However, when compared with the facts in the Brooks-Scanlon case and 
the opinion of the Supreme Court in that case it is difficult to discover any vari
ance sufficiently vital to take this case out of the principles announced in that 
case. What transpired between the Shipbuilding Company and the Fleet Cor
poration, to which the plaintiffs were not a party, may not determine the plain
tiff’s rights. As a matter of fact, vessel No. 5 was completed substantially in 
accord with the original design, and while Nos. 6, 9, and 10 were materially 
changed, the contract provided for changes, and what was done was done by the 
Fleet Corporation to meet the existing emergency. What the Shipbuilding Com
pany and the Fleet Corporation did subsequent to the requisition orders of August 3, 
1917, is readily available, to ascertain the intention of the parties in entering 
into the relationship they did consummate, and may be worth something as 
showing that the Fleet Corporation did not then intend to requisition the 
plaintiffs’ contract, but the Supreme Court, with a similar state of facts in all 
important particulars before it, said: “The direct and immediate result of the 
requisition orders and acts of the Fleet Corporation was to take from claimant 
its contract and its rights thereunder.” So the defense in this respect must 
seemingly fail, the Supreme Court giving effect to what was done to the exclusion 
of assertions to the contrary. In the Brooks-Scanlon case a subsequent contract 
was made for extra compensation, and in that case, as in this, credit was taken 
by the Fleet Corporation for advance payments made by the owner to the con
tractor prior to the date of requisition.

The plaintiffs were the owners of two construction contracts. The Shipbuilding 
Company, under normal conditions, was in a position to fulfill 
its obligations. Therefore, it is not to be said, in view of the 
decision of the Supreme Court in the Brooks-Scanlon case, that 
these contracts were without value. What concerns us most 
is what sum from the record amounts to just compensation. 
The proofs disclose beyond contradiction that on August 3, 

1917, all the preliminary work preceding actual construction of the vessels had 
not been completed. Materials and machinery for the completion of the four 
vessels had been ordered but not delivered; a comparatively insignificant amount 
was on the ground and no machinery was available. No construction work had 
progressed, the keels were not laid, and not a nail had been driven. The plain
tiffs had paid but $339,600 towards the materials then on hand out of a total 
price to be paid of $5,297,068. There was not the remotest possibility of the 
vessels being completed within the contract period or the contract price. The 
vessels themselves existed only in drawings and specifications and the delivered 
material.

The purchaser of these contracts would have under these circumstances pro
cured the right to have the vessels constructed by paying the deferred payments 
to the amount of at least $4,957,468 and securing the vessels, not on the contract 
date for completion but at some time then indefinite after the close of the war, 
the contracts expressly absolving the contractor from delays incident to war and 
Government expropriation. We say this advisedly because the fact is clearly 
demonstrated by what was done by the Shipbuilding Company and the Fleet 
Corporation to complete the vessels. The Shipbuilding Company, aided through 
the Fleet Corporation by the War Industries Board and other governmental 
instrumentalities, was unable to complete the vessels for more than a year after 
the contract date for completion, notwithstanding the fact that the Shipbuilding 688

Just compen
sation

Construction 
under contract 
not begun

688 64 Ct. Cls. (1927) 77-80.
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Company employed additional forces of labor and kept them at work continuously 
and on holidays, and this condition caused the expenditure of enormous sums of 
money.

The necessity for doing what the Shipbuilding Company did was known alike 
to both prospective purchasers of ship construction contracts and the owners 
thereof. The record does establish sales of ship construction contracts. They 
were extensively dealt in prior to June 15, 1917, and to some extent thereafter. 
We need not advert to a condition which everybody knows. However, one must 
have something to sell, for we may not close our eyes to the fact that a purchaser 
of a ship-construction contract on August 3, 1917, would look to the situation 
respecting the contract to be purchased and take into consideration the value of 
the contract under existing conditions. The Supreme Court in the Brooks- 
Scanlon case enumerates with precision some of the factors going into the value 
and points out the factors a prudent purchaser would notice and observe before 
investing. Obviously a purchaser would be willing to pay more for a vessel 
partly or nearly completed than for one which existed on paper alone. What the 

owner had to sell in this case was an executory contract, a 
contract^ right which existed on paper, the performance of which de

pended absolutely upon contemporaneous and future condi
tions. We do not mean to say that the right and property of the owners were 
valueless. They did possess a substantial value. The Supreme Court, in the 
Brooks-Scanlon case, in pointing out certain express factors among others to be 
recognized in ascertaining just compensation for the expropriation of that right 
and property, justly recognizes that the contract right is not to be measured by 
the terms of the contract itself and the benefits therein conferred upon the owner 
but by all this and the state of affairs existing at the time of expropriation, which 
in the very nature of things must inevitably affect the procurement of that right.

Analyzing the facts in this case upon the rule laid down in the Brooks-Scanlon 
casef and giving full effect to the proof respecting values, we believe these contracts 
would have brought, in a fair negotiation between the owner willing to sell and a 
purchaser willing to buy, the sum of $800,000. To this amount must be added 
interest at the rate of 6 percent, not as interest but as part of just compensation, 
making up a sum sufficient to make the owner whole. The judgment is for the 
sum of $902,237.65, including interest to February 4, 1927. It is so ordered.887

887 The following figures indicate the computations of the court (Finding of 
Fact, no. XX, 64 Ct. Cls. 73-74):

Just compensation to the plaintiff for its rights and contract which were 
expropriated by the Government, being the sum that will put it in as good 
position pecuniarily as it would have been in if its property had not been 
taken, and fixed as of the date of taking, August 3, 1917, is the sum of 
$800,000 with interest, and shown as follows:

Just compensation.........................................................................................................$800,000. 00
Interest thereon at 6 per cent per annum from Aug. 3,1917, to Mar. 5, 1920 .............. 124,266.67

Total................................................................................................................... 924,266.67
Less 75 per cent of award Mar. 5,1920 [received by plaintiff].....................................  287,318.10

Balance............................................................................................................ 636,948.57
Interest on this balance at 6 per cent per annum from Mar. 5, 1920 [date of 

approval of award of payment by the Emergency Fleet Corporation to Feb.
14, 1927 [date of decision of the Court of Claims]...............................................  265,289.08

Total................................................................................................................... 902,237.65

[Footnote continued on p. 1092.]
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The case of the Compagnie Generate Transatlantique (France v. 
United States) involved the measurement of damages for the expro
priation of a contract and an uncompleted vessel.

On July 21,1916 Sigvard Rasmussen, a Norwegian national, entered 
into a contract with the Standard Shipbuilding Corporation of New 
York, for the construction of a vessel of 7,300 tons deadweight 
capacity, at an agreed price of $121.91 per deadweight ton, making 
the estimated price $890,000. This contract related to what became 
known as Hull No. 5.

On February 12, 1917 Sigvard Rasmussen sold the contract to the 
Compagnie Generale Transatlantique, a French company, at the price of 
$188.50 per deadweight ton, or $1,376,050. The agreement provided 
that the purchasers should assume the three installments remaining 
unpaid under the contract and should pay the balance of the purchase 
price to Rasmussen.

On August 3, 1917 the United States Shipping Board Emergency 
Fleet Corporation requisitioned the contract for the construction of 
Hull No. 5. On August 1, 1922 the United States Shipping Board 
made an award of $700,610.85 to the Compagnie Generale Transat
lantique. The Shipping Board made its award on the theory that only 
materials had been taken. The company was not satisfied with the 
award, and on September 16, 1921 counsel for the company notified 
the Shipping Board that the company, under the provisions of the act 
of June 15, 19 1 7,688 desired to be paid 75 percent of the amount of the 
award, reserving to itself, its successors and assignees, the right to sue 
for a further sum which, if added to the 75 percent, would equal “just 
compensation” for the requisitioning of their property. The company 
accordingly accepted 75 percent of the award (or $525,458.14) and 
on August 3, 1917 brought an action against the United States in the 
Court of Claims for the market value of the contract. On December 
5, 1927 the Court of Claims rendered a judgment in favor of the 
company for the further sum of $919,096.89 with interest.* 588 589

The court explained its allowance in the following manner:590
Just compensation to the plaintiff for its rights and contract which were expro

priated by the Government, being the sum that will put it in as good position 
pecuniarily as it would have been in if its property had not been taken, and fixed 
as of the date of the taking, August 3, 1917, is the sum of $957,130 with interest, 
and shown as follows:

Footnote 587—Continued.
In addition to the principal sum mentioned in Finding XX, and interest 

thereon to date of judgment, the court allowed, as part of just compensation, 
interest on the principal sum from date of judgment until paid.

588 40 Stat. 182,183.
589 Compagnie G6n6rale Transatlantique v. The United Statest 64 Ct. Cls. 119.
690 Ibid. 142-143.
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Just compensation as of August 3, 1917 ...................................... $957, 130. 00
Interest thereon at 6 per cent per annum from August 3,1917, to

October 3, 1922 ....................................................................... 296, 710. 30

Total..........................................................................................$1, 253, 840. 30
Less 75 per cent of award October 3,1922 ................................... 525, 458. 14

Balance............................................................................... $728, 382. 16
Interest on this balance at 6 per cent per annum from October

3, 1922, to February 14,1927 .................................................... 190, 714. 73

Total.................................................................................... $919, 096. 89

Interest was also allowed on the total sum from the date of judgment 
until paid.691

The court asked itself: What sum will be “just compensation” for 
the expropriation of the plaintiff’s contract and its rights? In 
answering this question it said:
... It should be such a sum as will put the owner “in as good a condition 

pecuniarily as it would have been in if its property had not been taken.” (Brooks- 
Scanlon case, p. 126.) That the contract was valuable there can be no question. 
The opinion in the Brooks-Scanlon case mentions and refers to elements which 
much [must] be taken into consideration in determining the compensation, and, 
manifestly, a contract for the construction of a vessel that was well under way 
toward completion—that was on the ways and being built—is more valuable 
than a contract for a vessel whose construction was not begun when the taking 
occurred. Ships were urgently needed, and this fact gave added value to con
tracts for them. The plaintiff is entitled to just compensation as of August 3, 
1917. In the award offered by the Shipping Board acting under authority of 
the merchant marine act of 1920 (40 Stat. 988), the plaintiff was allowed 
$700,610.85, of which it elected to accept 75 per cent and to sue for additional 
compensation. This award took no note of the delay between August 3, 1917, 
and the date of the award in 1922. It apparently overlooked the fact that the 
Shipping Board had received from the Fleet Corporation $133,500 which the 
latter had in turn received from the insurance company, being the amount de
posited by the builder to secure the bond to plaintiff for the faithful performance 
of the contract. In any event, the board awarded less than the sum which the 
Fleet Corporation debited to the builder in their settlement on account of pay
ments made by the owner. The award was too small. After giving due consid
eration to the facts of this case and to the rule prescribed in the Brooks-Scanlon 
casey the court's conclusion is that just compensation to the plaintiff, as of 
August 3, 1917, is $957,130.00. To this should be added an additional sum, 
because compensation was not made when it was due to be made, the rule being 
that where the taking precedes payment of just compensation “the owner is 
entitled to such addition to the value at the time of the taking as will produce 
the full equivalent of such value paid contemporaneously. Interest at a proper 
rate is a good measure of the amount to be added.” (Brooks-Scanlon case (p. 
123); Luckenbach Steamship Co., No. 33962, decided by the Supreme Court 
November 23, 1926, 272 U. S. 533.) This item of interest makes a noticeable 
difference in the amount of the judgment. After making proper deduction for 
the 75 per cent of its award paid by the Shipping Board October 3, 1922, there 591

591 Ibid. 143.
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is due to plaintiff principal with interest to the date of the judgment, $919,096.89, 
for which it is entitled to judgment. And it is so ordered.592 * 594

The deadweight capacity of the vessel was 7,300 tons. The value 
of the vessel under contract as awarded by the Court of Claims on a 
deadweight tonnage basis was $141.27 per ton. Representatives of 
the plaintiff submitted figures as to the market value of the contract 
for the construction of Hull No. 5; one stated that its market value 
was $275 a ton, and another stated that its market value was $250 
a ton. The French company protested that the amount recovered 
was not adequate. It stated that it was entitled to be paid the market 
value of the contract for the construction of Hull No. 5 on the date 
of requisition (August 3, 1917); that it had been unable to secure a 
decision fixing the market value of the said contract; and that it had, 
in fact, been paid a sum far short of that amount.

The company made a motion for a new trial which was denied on 
December 5, 1927. On February 24, 1928 the company filed a 
petition with the Supreme Court of the United States for a writ of 
certiorari, on the ground that the Court of Claims had not found the 
market value of the contract on August 3, 1917 and that the amount 
awarded by the Court of Claims was not just compensation within 
the meaning of the term as defined in many cases. The petition for 
the writ of certiorari was denied on April 16, 1928.693

On June 15, 1928 the company accepted the sum of $976,994.52 
(without reservation) in settlement of the award of the Court of 
Claims. This sum included, as indicated in the decision, an item for 
interest subsequent to the date of the judgment.

On September 5, 1929 the French Embassy presented to the 
Department of State a claim for further indemnity on behalf of the 
company.694 The company contended that it was entitled to be paid 
the market value of the contract on the day of requisition; that it 
had exhausted its legal remedies; and that the decision of the Court 
of Claims was so arbitrary and capricious that it was not binding 
internationally.

In support of the claim of the French company that the award of 
the Court of Claims was unjust, the attorneys for the company relied 
principally upon a comparison of the award in their case with the 
award made on the same day by the Court of Claims in the case 
of Consorzio Veneziano di Armamento E Navigazione v. The United 
States.595 The Department of State took the position that the com
parison was unsound in that it was made on the basis of “dead-weight 
tonnage” rather than on the many considerations set forth by the

592 64 Ct. Cls. 146-147.
592 277 U. S. 585.
594 MS. Department of State, file no. 411.51 C 731.
595 64 Ct. Cls. 11.
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Supreme Court in the Brooks-Scanlon case (relied upon by the Court 
of Claims) as the bases for determining “just compensation”; and 
that the method advanced by the company omitted from considera
tion the elements of difference between the facts and circumstances 
appertaining to the different vessels at the time of requisition, all of 
which were required by the Supreme Court to be taken into account 
in such cases, namely: (a) the value of the ship at the time of requisi
tion; (b) the probable value at the time fixed for delivery; (c) the 
contract price; (d) the payments made and to be made; (e) the time 
to elapse before completion and delivery; (f) the possibility that by 
reason of the Government’s action in control of materials, etc., the 
contractor might not be able to complete the vessel at the date fixed 
for performance; (g) the loss of the use of the money; (h) the amount 
of other expenditures to be made between the time of requisition 
and delivery; and (i) “other pertinent facts”.696 The claim was 
finally rejected by the Government of the United States on the 
ground that no denial of justice had been sustained by the claimants 
through the decision in the Court of Claims.

DETENTION

Demurrage

The vessel, of course, may not have been wrongfully sold, destroyed, 
requisitioned, or damaged, but, instead, may merely have been 
detained by an act for which the respondent government is liable, 

and may thereafter have been released. In such event 
the owners of the vessel are entitled to damages, 

in the nature either of demurrage or loss of profits for the detention, 
upon a showing of loss on that account. It has been said that:

Demurrage, in its strict use, is the term employed in contracts of affreight- 
1-'. n •. • ment, to fix the sum to be paid for detaining a vessel in port

beyond the stipulated lay-days.
It is, however, employed in a less literal sense in admiralty courts to designate 

the damages to be paid for the loss of and use of a vessel by the owner in case 606

606 It may be stated in passing that the case also presented an interesting 
feature with respect to interest.

When the contract was requisitioned on August 3, 1917 the vessel, according 
to the finding of the Court of Claims, was only 20 percent completed, although 
at that date its completion was three months’ overdue under the contract— 
the date fixed for completion in the contract being April 30, 1917. The Govern
ment paid the claimant $919,096.89 with interest from August 3, 1917, for a 
$890,000 contract which it had cost the Government more than $500,000 to 
complete. The claimant was relieved of paying the $74,166.66 remaining due 
on the contract at the time of requisition. And even with all the assistance that 
the Government could give to the completion of the vessel, the vessel was not 
completed until the end of August 1918. Had the claimants completed the 
vessel, there seems little doubt that the vessel would not have been completed 
until after the Armistice and that the money would have been tied up an equal 
length of time, without either use or interest.
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of unlawful capture or destruction, when the circumstances are such as to lead 
the court to award costs and damages against the captor.

In these cases, damages are assessed at so much per day for the detention or 
delay.

In cases of collision, the courts of England always, (see the Gazelle, 2, W. Rob., 
279,) and the courts of this country since the case of Williamson vs. Barrett, 
(13 How., 101,) have allowed damages in the nature of demurrage, and generally 
under the name of demurrage, as compensation for the loss of the use of a vessel 
during the period of necessary repairs.

The courts have always held to a considerable strictness 
employment ° Pro°f *n suc^ cases that but for the injury the vessel would

have had employment, and as to the value of such employment.597 598 599
Where the vessel is a total loss, demurrage is not a proper item of 

the claim. Thus, on August 12, 1919, the United States Navy tug 
Mohave struck and sank the Eduardo VII, a Spanish schooner, in the 
Ozama River, Dominican Republic. The vessel was owned by 
Juan May61, a Spanish subject and a resident of Santo Domingo. A 
claim for damages was presented on his behalf to the Department of 
State for $16,227.75, which included a large item based on the loss of 
prospective profits of the schooner. The amount paid by the United 
States in 1925 698 ($3,000) did not include damages for loss of profits or 
demurrage, because, as stated, the vessel was a total loss.699

Where the vessel is merely damaged, indemnity in the nature of 
demurrage is usually allowed as compensation for the loss of the 
use of the vessel during the period of detention necessary for making 
repairs.600

John K. Kane, in his Notes on Questions decided under the 1831 
Convention with France, states that:

1. We have intimated already, that where a vessel was conducted into port 
as prize to a French cruiser, a reasonable detention for the purpose of determin
ing her character formed no ground of complaint against the nation. This is 
obviously true, if the arrest was justified by circumstances of suspicion; and if 
even it was plainly tortious, it was the act of individual wrong doers only, until 
it received the sanction of the government.

2. Where the release justly claimable was vexatiously withheld, compensation 
was awarded to the ship owner for the wages of his crew, for the expenses of 
supporting them, and for the damage incurred by the vessel during the detention. 
If however a condemnation supervened, the items of wages and damage were 
omitted in the calculation: wages, because in such case they were not payable; 
and damage to the vessel, because it was merged in the general allowance of her 
value at the time of capture. This class of awards was generally described as 
the allowance for demurrage; but the loss of interest on the capital invested in

697 In re the ships James Maury, General Pike, Milo, and the bark Nilef First 
Court of Commissioners of Alabama Claims (Judge Jewell speaking). John 
Davis, Report (1877) 47, 52, 54.

598 Act approved December 5, 1924, 43 Stat. 672, 689.
599 MS. Department of State, file no. 411.52M451/6.
600 See the cases discussed in a preceding section, ante, pp. 109 et seq.



the ship, which forms the most important element in the charge commonly known 
by that name, was not recognized as a subject of claim before the board.601

On February 2, 1832 the Danish Indemnity Commission appointed 
by the United States pursuant to the terms of the convention of 
March 28, 1831, ordered that in cases of condemnation remuneration 
should be made according to the actual value of the vessel at the 
commencement of the voyage; that in cases of condemnation or 
detention there should be allowed two-thirds of a fair freight for the 
passage in which the loss occurred and a premium of insurance; and 
“That in all cases of detention of vessels, there shall be allowed, 
besides, [an amount] for demurrage”.602

If a rate of demurrage is stated in the charter-party under which 
the vessel is operating, that rate is at least valuable evidence as to the 
The rate proper rate of demurrage to be allowed. Where no

rate of demurrage is stipulated in the charter, the rate 
usually adopted in international cases is a fair rate, under all the 
circumstances, or the average daily gross earnings (freight), deduct
ing any charges saved (as, for example, the cost of coal) and adding 
any additional expenses or losses occasioned by the detention.

On September 22, 1853 J. Randolph Clay, the American Minister 
to Peru, demanded from the Peruvian Government the sum of 
$7,000 as indemnification on behalf of the owners of the American 
ship Defiance “for the demurrage delays and damages suffered since 
the 2nd of September [1853] at the rate of $300 per diem”.603

Minister Clay stated with reference to his conversation with the 
Minister of Foreign Affairs, that:

I entered into a long explanation with him, to prove that the amount mentioned 
in a charter party, as demurrage, was not really any compensation to the owners 
for the use of a vessel, and usually not more than sufficient to cover the daily 
expenses of keeping her in service. That, in the case of the Defiance, the 
actual cost of sailing her was upwards of one hundred and fifty dollars per day, 
and that, I was informed, it is customary among ship owners, when there was 
a question, for loss of time, to demand double the amount mentioned in the 
charter: I estimated the damages, in the present case, at three hundred dollars.

The Minister said, that the President would not accede to these terms, and 
that he would, therefore, refer the subject to the decision of the Government of 
the United States, as beforementioned.

I understand, that during the war with Mexico, the Government of the United 
States paid, in several instances, five hundred dollars, a day, demurrage, for the 
use of transports. But the wear and tear of a vessel is greater when thus 
employed, than during a regular Commercial voyage; and it appears to me 
that, under all the circumstances, the demand I made was reasonable and just. 
It is for the Government to sustain it or not, as may be thought advisable.604

601 Kane, Notes on Some of the Questions decided by the Board of Commissioners 
under the Convention with France, of 4th July 1881 (Philadelphia, 1836) 103-104.

602 5 Moore's Arb. 4568.
603 MS. Department of State, 10 Despatches, Peru, no. 163, September 24, 

1853, enclosure 9.
604 Ibid. 10 Despatches, Peru, no. 163.
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In the same despatch there was enclosed 605 the following estimate 
of demurrage and damages on account of the detention of the ship 
Defiance “since the 2d of September, 1853”:
Captain’s pay................................................................... $100 per month $100
Mate’s wages.................................................................... 70 “ “ 70
2nd do do....................................................................... 45 11 “ 45
3rd do. do........................................................................... 35 “ “ 35
Cook............................................................................... 45 “ “ 45
Carpenter....................................................................... 45 “ “ 45
Stewardess........................................................................ 35 “ “ 35
35 sailors at.................................................................... 35 “ “ 1225
Interest on cost of vessel say on $125,000 @7%................................ 730
Insurance on same @7%........................................................................ 730
Wear and Tear of Vessel 10%................................................................ 1042
Victualing 42 persons @ 40 cts per diem equal to about $150 per diem . 504

$4, 606
Profits per month at the rate of freight earned during the present

voyage................................................................................................ $3,727

Total per month............................................................................ $8, 333
The amount paid by Peru on April 11, 1854, on account of the 

detention of the ship Defiance, was $7,000.606
On May 25, 1926 the Congress of the United States authorized 

that there be paid to the owners of the Norwegian bark Janna, as a 
matter of grace and without reference to the question of liability 
therefor, the sum of $45,978.36, on account of the damage sustained 
on October 31, 1918 by that vessel when it collided with the U.S.S. 
Westwood. The collision was caused by faulty navigation of the 
Westwood. The owners of the bark at first submitted a claim for 
$60,133.27, but they subsequently reduced the amount claimed to 
$48,911.43.

The amount paid was computed as follows:607
Repair Bill—A. Olsen Iron Works................................................$32, 235. 00
Adjusting Compass . ........................................................................ 50. 00
Towing in connection with compass adjustment........................ 75. 00
Survey—Lloyd’s Register of Shipping............................................ 300. 00
Survey, etc.—I. Tonning................................................................ 285. 00
Cables—Bill of Callaghan, Atkinson & Co.................................... 97. 75

605 Ibid. 10 Despatches, Peru, no. 163, enclosure 11.
606 Secretary of State Marcy to Minister de Osma, April 7 and April 11, 1854, 

ms. Department of State, 1 Notes to Peru, 115, 117, 118.
607 44 Stat. 651; ms. Department of State, file no. 411.57J26; S. Doc. 127, 

68th Cong., 1st sess.; S. Doc. 24, 69th Cong., 1st sess. (See other cases of claims 
arising out of collisions of vessels contained in these Senate documents.)
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Docking, etc.—Bill of James She wan & Sons................................ $395. 92
Coal used during repairs ............................................................... 70. 00
Th. Jullum-Survey, etc................................................................... 160. 00
Oil used................................................................................................ 42. 00
Crew—wages, subsistence............................................................... 1, 757. 61
Demurrage........................................................................................... 10, 510. 08

Total...........................................................................................$45, 978. 36
The demurrage was computed on net earnings of $206.08 a day for 

51 days, or $10,510.08. The claimants asked that the sum of $12,
624.54 (computed on daily net earnings of $247.56 for 51 days) be 
allowed as demurrage. At the time of the collision the Janna had 
practically completed her voyage from Norfolk, Virginia, to New 
York under a charter-party of January 23, 1918, under which she 
earned $247.56 daily. Upon the discharge of her cargo the vessel 
automatically came within the terms of a charter dated January 24, 
Demurrage: the *918 (which under clause 1 gave the Janna liberty 
value of the use to take cargo from West Africa to New York—the 
of the vessel voyage made under the charter of January 23, 1918, 
before proceeding to an Australian port). A lump sum was paid in 
this second charter—under which the vessel would have immediately 
operated except for the unexpected delay caused by the collision— 
which gave the vessel net daily earnings of $206.08. The Govern
ment of the United States took the position that the value of the use 
of the vessel was to be determined according to the business in which 
she would otherwise have been engaged and that the charter rates, 
less the ship’s expense in earning them—i. e. her net freight—fur
nished the measure of the indemnity. The rate allowed was not 
based upon the earnings under the nearly completed charter but 
upon the earnings under the charter under which the ship would 
have been in use during the time she was delayed by repairs.

A number of cases have arisen where claims have been presented 
for damages for the wrongful detention of vessels and where it devel

oped in the arbitration of the claims that the vessels 
but^o^detained delayed for various reasons were not in fact

detained by the respondent governments.
A claim of this description was presented by the United States to 

Denmark for the “seizure and detention”, by the authorities of the 
Island of St. Thomas, Danish West Indies, in the years 1854 and 
1855, of two vessels, the Catherine Augusta and the Ben Franklin, 
belonging to the American firm of Carlos Butterfield and Company, of 
which Carlos Butterfield was the surviving partner.

Both vessels cleared from New York for St. Thomas in September 
1854. When on the point of departing from New York the Ben 
Franklin was seized by the Federal authorities. The vessel was sub
sequently released under a bond of $20,000 that her destination was 
not illegal, because it was suspected that the vessel was a part of an



1100 CHAPTER V

illegal expedition destined for the unsuccessful party in a civil war 
in Venezuela. The vessels arrived at St. Thomas in distress. Before 
allowing them to be repaired the authorities exacted a bond of the 
consignees at St. Thomas, for which their personal guaranty was 
accepted, that if repaired the vessels would not be employed for the 
purposes of aggression against a power with which Denmark was at 
peace. The consignees subsequently gave an additional bond guar
anteeing that the cargo, consisting of arms and munitions of war which 
had to be landed in order to effect the necessary repairs, would not 
be replaced on board or reexported without satisfactory prootf being 
given that its destination was a legitimate one—the latter having 
been obligatory on the governor by virtue of a law forbidding the 
free export of arms. The bonds were given and willingly acquiesced 
in by the consignees.

On December 20, 1854 the vessels were pronounced seaworthy. 
Permission to reload them was not then asked for, as the owners were 
negotiating a possible sale of the vessels and their equipment to 
Mexicans. On May 7, 1855 permission was asked to reship the cargo. 
(The vessels were to be incorporated into the Mexican Navy.) The 
documents containing the request were objected to (1) because they 
were witnessed by a Mexican notary only and had not been legalized 
in conformity with Danish law and (2) because the bond could not be 
renounced until proof was given of the lawful destination of the ves
sels and cargo. On May 9, 1855, after the authorities had been as
sured of the legal destination of the vessels, the cargo was allowed 
to be reshipped. After some questions had been asked as to the 
payment of duties, clearance was granted on May 26, 1855.

The cases were submitted to the arbitration of Sir Edmund Monson, 
British Minister to Athens, pursuant to the terms of a convention of 
December 6, 1888 between the United States and Denmark. The 
Arbitrator held that Denmark had not seized or detained either vessel 
and that Denmark was not liable for any wrongful act. In his deci
sion dated January 22, 1890, he stated that:

First. The careful consideration of the whole correspondence set forth in the 
evidence submitted by the respective parties has led the arbitrator to decide the 
first question in the affirmative, and he consequently declares that the authorities 
of St. Tho^nas were warranted in taking precautions to prevent the possible 
violation of the neutrality of the port by acts of the nature of an equipment of 
armed vessels intended to operate against a friendly power.

Second. In deciding the second question, the arbitrator must point out that 
the words “ seizure and detention” constitute an erroneous description of the 
measures taken by the Danish authorities. Those measures consisted in exacting 
from the consignees a bond of moderate amount, for which their personal guaranty 
was accepted, that the vessels, if allowed to be repaired, would not be employed 
for purposes of aggression against a power with which Denmark was at peace; 
and in a subsequent guaranty that the cargo, consisting of munitions of war, which 
had to be landed in order that the ships might be repaired, should not be replaced
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on board or re-exported without satisfactory proof being given to the authorities 
as to its destination being a legitimate one, this latter precaution being obligatory 
on the governor in virtue of the law which forbids the free export of arms. The 
ships were in no sense seized nor detained, and the precautionary measures pro
posed by the governor of the island were cheerfully acquiesced in by the con
signees and the commercial agent of the United States. The arbitrator is of 
opinion that these measures were reasonable, and in no sense oppressive, and that 
they can not be considered to have been extorted under duress.

Third. It appears from the correspondence that no request for permission to 
reload the cargo was made to the governor of St. Thomas until the 7th of May, 
1855, and that that permission was almost immediately granted; nor is there in 
the evidence presented to the arbitrator anything to warrant the presumption 
that had such a request been preferred at an earlier date it would have been 
refused. The arbitrator must, therefore, decide that the precautionary measures 
were not maintained longer than was necessary.

The conclusions arrived at by the arbitrator on these points will, therefore, have 
the effect of disallowing all claim for compensation for the measures taken by 
the Danish authorities at St. Thomas in regard to the vessels Ben Franklin and 
Catherine Augusta, conjointly.608

More recent cases where damages claimed for the detention of 
vessels were disallowed are those of the Kronprins Gustqf Adolj 
(Sweden v. United States) and the Pacific (Sweden v. United States), 
both motor ships owned by the Rederiaktiebolaget Nordstjernan, a 
Swedish corporation.609 The claims were arbitrated under the terms 
of a special agreement of December 17, 1930 between Sweden and 
the United States.610

Claimants alleged that the Government of the United States de
tained the first-named vessel from June 23, 1917 to July 12, 1918 and 
the second vessel from July 1, 1917 until July 19, 1918, in contra
vention of the Swedish-American treaties of April 3, 1783 and 
July 4, 1827. For such detention damages in the amount of 
$3,012,173.28 were asked. The matter was submitted to Professor 
Eugene Borel of Switzerland, as sole Arbitrator. On July 18, 1932 
he found that the vessels had not been detained by the United States 
in contravention of the treaties, and he disallowed the claims.

The Arbitrator stated that:
... At the hearings, as well as in the note of June 13, 1928, the United 

States laid great stress on the fact that no application for clearance for either ves
sel was made to the Collector of Customs, the proper official under the law. This 
objection is of undeniable weight. A claim for damages asserted by a govern
ment on behalf of a national cannot rest on mere declarations of intentions or of 
policy on the part of the authorities. The proper foundation for such a claim is an 
act, a decision taken with regard to such national and of a nature incompatible 
with his treaty rights.

In the present case, the claim is based on the alleged detention of the “Kron
prins Gustaf Adolf” and the “Pacific”. Detention means that departure was not 
permitted. According to then existing United States statutes, an application for

608 2 Moore’s Arb. 1185, 1204, 1205.
600 Arbitral Decision, New York, Lawyers Press, Inc., 1932.
610 Treaty Series, no. 841.
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clearance was to be addressed to the Collector of Customs of the port. The 
anticipation of a refusal, however justified, cannot be accepted as relieving one 
from the obligation of making the application. On the contrary, the application 
is the proper way to call forth the decision of the official concerned and, in case 
of refusal, to give the proper foundation for a claim.611

Even though a vessel may have been delayed on account of the acts 
of the respondent government, damages will not be allowed therefor 
unless such acts were wrongful, i.e. violated a legal right of the claim
ant state. For example, the United States presented a claim for 
damages to the United States-Venezuelan Claims Commission, es
tablished under the protocol of February 17, 1903, on behalf of
J. S. Emery & Co., for the detention at Maracaibo, because of lack of 
facilities for towage from the harbor, of the American schooner 
Mark Grey, owned by the claimants. The privilege of towing vessels 
across the bar had been granted by the Venezuelan Government to a 
company which employed one vessel in such towing. At the time of 

the claimant’s request for towage, however, the one
Damnum absque vessei was ^ the service of the Venezuelan Govern- 
injuria m m • i • i • •ment. American Commissioner Bainbndge, m writ
ing the opinion for the Commission disallowing the claim, stated that 
although the Government’s use of the tug may have occasioned a 
loss to the claimants “it was not injuriously brought about by any 
violation of their legal rights and is damnum absque injuria”.612 613

The British order in council of March 11, 1915 stated that the 
German Government had issued certain orders that gave Great 
Britain the unquestionable right to retaliate; that all merchant ships 
carrying goods destined for enemy ports but en route to another port 
might be required to discharge the goods at a British port. No pro
vision was made in the order for the payment of compensation.

In the case of the Norwegian steamship Stigstad,m a neutral ship 
bound for Rotterdam with a neutral cargo of iron-ore briquettes des
tined for Germany was required, in April 1915, to discharge the cargo 
at Middlesbrough, England, where it was sold. The agents of the 
neutral shipowners claimed a reasonable sum from the proceeds for 
freight; damage on account of the detention of the vessel in excess of 
the number of days anticipated for the discharge of the cargo at 
Rotterdam; and expenses incurred in excess of those that would have 
been incurred at Rotterdam. It was held by the British Prize Court 
(Probate, Divorce and Admiralty Division), Sir Samuel Evans, 
President, that a sum should be paid out of the proceeds of the sale 
of cargo for freight but that, since there was no unreasonable delay 
or expense in carrying out the provisions of the order in council and 
since the order in council did not entail unreasonable inconvenience

611 Arbitral Decision, 77-78.
612 Ralston’s Report (1904) 33, 35.
613 V Lloyd's Reports of Prize Cases. (1919) 361.
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on neutrals and was valid, the neutral shipowner was not entitled to 
damages for the detention of the ship or for expenses. On appeal 
(December 16, 1918) the decision was affirmed by the Privy Council, 
Lord Sumner delivering the opinion.614 615

Here, as elsewhere in the field of damages, where the detention or 
delay is brought about by the act of the claimant, demurrage or 

damages in other form will not be allowed for such 
Fault by claimant portion of the detention or delay as is attributable 

to the act of the claimant.
On August 11, 1793 the American vessel The Farmer (Osborne, 

master) was captured by the British while on a voyage from St. 
Domingo to Wilmington, Delaware, under such circumstances that 
there was reasonable cause for detaining the vessel at Jamaica. The 
enemy ownership (French) of a part of the cargo was concealed from 
the captors.

The whole of the cargo was libeled and condemned as French 
property. The vessel, however, was not libeled but was, instead, 
ordered returned. The American owners of the vessel demanded 
restitution of a part of the condemned portion of the cargo, together 
with freight (including freight on the portion of the cargo that was 
enemy-owned) and demurrage.

It was held by the Board of Commissioners appointed under the 
terms of article VII of the Jay treaty of 1794 that the owners were 
entitled to compensation for the part of the cargo that was neutral in 
character; that the owners should bear the costs and inconvenience 
up to the time that the investigation of the captors disclosed the 
neutral ownership of the vessel and of certain cargo; that the expen
ses thereafter should be borne by the captors; and that the owners 
of the vessel had by their fraud forfeited the right to freight and 
demurrage by the concealment of the enemy ownership of part of 
the cargo.616 The sum of £1161 12s. 2d. was awarded by the 
Board of Commissioners.

In the case of the ship Tar quin (United States v. Brazil), decided by 
George P. Fisher, Commissioner, appointed under the terms of the 
convention of January 27, 1849, the vessel had given salvage aid to a 
Brazilian war vessel in May 1816. It was decreed by John VI, 
King of Portugal, Brazil, and the Algarves, that a certain amount of 
whale oil should be paid to the master of the Tarquin in lieu of salvage, 
since the vessel lost the chances of a whaling voyage. In addition to 
the claim for oil, a claim was submitted for the amount of whalebone 
proportionate to that amount of oil and for $18,200 covering demur
rage for the time and expenses of the ship Tarquin from May 1816 
to June 1817. It was alleged that the vessel was detained in Rio de

614 [1919] A.C. 279.
615IV Moore’s Adj. (mod. ser., 1931) 348.
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Janeiro in order to obtain a fulfillment of the decree regarding the 
oil. Commissioner Fisher allowed $7,000 on account of demurrage. 
He explained that:

The residue of the 3d Item as contained in the Exhibit after the allowance 
above made, I have rejected, Because it was optional with the Captain to have 
proceeded for salvage according to law, or to negotiate through the American 
Minister for compensation in lieu of salvage—Choosing the latter course, he 
could not complain at the length of time required to complete the negotiation, 
and it was his own fault, if he chose to remain, waiting to get the property which 
the decree of the King had vested in him after he was informed by the minister 
of the United States that the Authorities of Rio de Janeiro were determined to 
deprive him of it, and that all hope of recovering it might be abandoned.616

On April 8,1899 the Love and Lulu, a Netherland vessel chartered by 
Frierdich cfe Company, a French company, appeared at the port of 
La Giiaira, Venezuela, without papers, because of difficulties between 
the partners of the company and because of an incompetent captain 
who had been hired with knowledge that he was incompetent. When 
the liquidator of the French company sought damages for the deten
tion of the vessel by the Venezuelan authorities, Umpire Plumley of 
the Claims Commission established under the protocol of February 
19, 1902, disallowed the claim “for want of equity”,617 stating that:

Whether or not the action of the customs officers at Giiiria and of the fiscal 
court were in fact regular and necessary is a matter of but slight pecuniary import
ance to the claimant company, and since it was the primary and potent cause 
of its own misfortunes in connection with this incident and by its own volun
tary misconduct brought these inquiries, vexations, and expenses upon the cus
toms officers and the court at Giiiria, it is not in position to scrutinize very closely 
what the officers or court of Venezuela did or did not do.

Here may be applied with a certain degree of propriety one of the most impor
tant maxims of equity, viz, “He who comes into equity must come with clean 
hands.”

. . . the question . . . involves only the question of detention, and detention 
involves only the question of its reasonableness in point of time consumed, for a 
sufficient time to know all the facts and to assemble them before the court, and 
for the court to act thereon was a necessary adjunct to the situation. If the 
conditions on both sides are regarded as producing an equilibrium, justice is done, 
in the opinion of the umpire; and he so holds.618

616 MS. Department of State, Record of the Proceedings of the Brazilian 
Commission, no. 14, pp. 76, 82.

617 Ralston’s Report (1906) 31, 43.
618 Great Britain and Portugal adopted a similar view with respect to the 

effect of fault in their agreement of July 28, 1817, setting forth the regulations 
for mixed commissions “to reside on the Coast of Africa, in the Brazils, and at 
London”. In cases where restitution of vessels suspected of carrying on an 
illicit trade in slaves was decreed by the commissions it was provided that 
“just and complete indemnification” should be made. In cases not involving a 
total loss all special damages and expenses occasioned by the detention, loss of 
freight when due or payable, “demurrage when due, according to the schedule 
annexed to the present Article”, daily allowance for subsistence of slaves, any 
deterioration or diminution in the value of the cargo or slaves, interest on the
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But where the detention of the vessel is caused by the wrongful 
act of the captors or the respondent government it is universally 
Demurrage for admitted that it is proper to allow demurrage during 
period of wrong- the period of wrongful detention in case of loss, 
ful detention Where, for example, there is unjustifiable delay by the 
captors in proceeding to the adjudication of a vessel, afterwards 
ordered restored, demurrage will be allowed against the captors.619

In the case of The Zacheman, a Swedish vessel was justifiably cap
tured by British captors. The vessel was, however, 

ddayStifiable unduly detained for three weeks in order to enable 
the British Government to exercise its option of pre

emption on her cargo of tar—a right given by treaty between the 
two countries. The British Prize Court held that demurrage should 
be paid by the Government of Great Britain.620

In 1793 the American vessel Sally (Choate, master) was bound 
from Newburyport, Massachusetts, to Bordeaux or Amsterdam with 
a cargo principally of sugar—the produce of the French West Indies— 
taken on in United States ports, owned by American nationals, and 
consigned to the master to be sold in Europe for the account of the 
owners. There were no bills of lading for the cargo on board but, 

instead, there were sufficient documents to indicate 
unjustffiabletUre cleai*ly the neutral ownership of the cargo. The vessel 

was seized on November 24, 1793, by the British ship
Footnote 618—Continued.
amount of capital employed in the purchase and maintenance of the cargo for 
the period of delay occasioned by the detention, and premiums of insurance on 
additional risks, plus interest on the awards, were to be allowable. It was 
agreed that “if it should be proved, in a manner evident to the conviction of the 
Judges of the two nations, and without having recourse to the decision of a 
Commissioner of Arbitration, that the captor has been led into error by a volun
tary and reprehensible fault, on the part of the captain of the detained ship; 
in that case only, the detained ship shall not have the right of receiving, during 
the days of her detention, the demurrage stipulated by the present Article”, 
which was as follows:

Schedule of Demurrage of daily allowance for a Vessel of
100 tons to 120 inclusive £5
121 ditto - 150 ditto, 6
151 ditto - 170 ditto, 8
171 ditto - 200 ditto, 10
201 ditto - 220 ditto, 11
221 ditto - 250 ditto, 12
251 ditto - 270 ditto, 14
271 ditto - 300 ditto, 15.

and so on in proportion.
[II Hertslet, A Complete Collection of the Treaties and Conventions, etc. (1840) 

105, 111-115.]
619 The Corier Maritimo (1799), 1 C. Rob. 287; The Madonna Del Burso (1802), 

4 C. Rob. 169; see also the case of The Zee Star (1801), 4 C. Rob. 71 (unjustifiable 
delay in giving consent to restitution, demurrage allowed).

620 The Zacheman (1804), 5 C. Rob. 152.
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Brilliant, while steering her course for Amsterdam. The captor car
ried the vessel as prize into Guernsey and libeled both the vessel 
and the cargo in the High Court of Admiralty. On January 11, 
1794 the master put in his claim. The captors consented to the 
restitution of the vessel and cargo but demanded their expenses. 
While at Guernsey the vessel was considerably damaged in a collision 
with a transport, but this was not imputed to any negligence or mis
conduct on the part of her captors. The High Court of Admiralty 
decreed the restoration of the cargo and of the vessel but without 
allowance for costs, damages, demurrage, and expenses. On May 
7, 1796 the Lords Commissioners of Appeal affirmed the decree of 
the Admiralty and further condemned the claimants to pay the 
costs of the appeal. The master and owners presented a claim for 
damages (including demurrage, costs, and expenses) to the Board of 
Five Commissioners appointed by Great Britain and the United 
States in accordance with the terms of article VII of the Jay treaty 
of 1794.

Commissioner Gore was of the opinion that the papers on board 
the vessel contained every material fact recited in a bill of lading; 
that “It is sufficient ... if there be evidence accompanying the 
cargo, which shows explicitly to whom it belongs and so as to leave 
no just suspicion on the mind of a belligerent whether it be the prop
erty of a friend or enemy” ;621 that the capture was illegal and irregular; 
and that the claimants were entitled to “full compensation from the 
British government for the loss and damage they have sustained by 
reason of such capture”.622 Commissioner Pinkney was of the opinion 
that the claimants were entitled to the costs below, to damages, and 
to demurrage; that they were entitled to the costs of appeal; and that 
they should be reimbursed such costs as were adjudged against them 
to the captors, on the ground that there was no probable cause for 
the seizure or detention.623

The Board of Commissioners decided that Great Britain was respon
sible for having captured the vessel without probable cause, and they 
referred the matter of the measure of damages in the case to certain 

merchants (Samuel Cabot appointed by the United 
States, and Alexander Glennie appointed by the 
Government of Great Britain) to report upon “the 

amount of Mercantile Losses and Damages”. The merchants were 
requested—
to ascertain the compensation to be paid to the owners of the said vessel by way 
of damages which the board has adjudged to be due to them from the day of her 
capture to the time of her discharge, and also for the damages alleged to have 
been sustained by the said vessel while in the custody of her captors, and also

621IV Moore’s Adj. (mod. ser., 1931) 306, 323, 324.
622 Ibid. 325.
623 Ibid. 325-326, 329.

Merchant
assessors
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for such expenses as were necessarily incurred by the said owners by reason of 
the detention of the said vessel and her cargo (not including costs), and also to 
ascertain the compensation to be paid to the respective owners of the cargo, 
laden on board the said vessel, for the detention thereof from the day of the 
capture to the time of the discharge, and also to ascertain the compensation to 
be paid to the claimants for the costs by them incurred in the prosecution of their 
claim before the admiralty and the lords of appeal, and they are to make a report 
of their proceedings herein.624

The merchants made a report at London on April 5, 1797,625 to 
which they annexed a schedule of the same date explaining their

624 Ibid. 329.
625 The Archives of the Department of State contain 13 bound volumes of 

original manuscripts in the cases settled under the terms of article VII of the 
Jay treaty. Among those papers are computations of the merchants or assessors, 
hitherto unpublished.

In the case of the Sally (Choate, master) the Report of Messrs. Cabot and 
Glennie was as follows:
To the Honorable the Board of Commissioners appointed to carry into effect the Seventh Article of the Treaty of

Amity, Commerce and Navigation between His Britannic Majesty and the United States oj America

The report of Samuel Cabot and Alexander Glennie on the Case of the Sally, 
No. 3 Ebenezer Choate Master, referred to them for valuation by an order of Your

Honorable Board dated Monday 20 March 1797.—
Having examined all the Papers, referred to us by your Honorable Board in this case; We compute the 

compensation to be paid to the Owners of the said Vessel by way of Demurrage to be four Hundred and 
twenty Pounds—The Damage which has been sustained by the said Vessel while in the Custody of the 
Captors to be Sixteen Pounds fourteen Shillings and four Pence. The expenses necessarily incurred by 
the said Owners, by reason of the Detention of the said Vessel and her Cargo (not including costs) to be 
Eighty Pounds Eight Shillings;—The compensation to be paid to Messrs. William P. Johnson and Philip 
Johnson the proprietors of Part of the Cargo laden on board the said Vessel for the detention thereof Forty 
Five Pounds Seventeen Shillings—The Compensation to be paid to Messrs. Zebedu and Elias Hunt the 
proprietors of the remaining part of the Cargo, laden on board the said Vessel for the detention thereof 
Nine Pounds Eighteen Shillings and Six Pence—And the Compensation to paid to the Claimants for the 
costs by them incurred in the Prosecution of their claim before the Admiralty and the Lords of Appeal to 
be Four Hundred and Ninety One Pounds Six Shillings and Eight Pence—making in all the sum of One 
thousand and sixty four Pounds four shillings and six pence Sterling—agreeable to the annexed Schedule 
thereof all which is humbly submitted to your Honorable Board.

Sam Cabot 
A Glennie

London 5th April 1797

[Computation on the reverse side of the page containing the preceding Report]
Sterling

Whole amount of Principal £1064 : 4 : 6
Int. from 24 Mar. 1794 to date of award at 6% on 420: 0: 0 

16:14: 4 
80: 8:— 
45:17:

562 19 4 102:14: 2U
Int. from 2 Jan 1797 to the Date of award at 6% on 202:16: 0 

103:10:

306: 6: 0 4:12: 0
Int. from Nov. 16, 1796 to the date of award at 6% on 185: 0: 8 4:12: 6
Int. from March 24, 1794 to the date of award at 6% on 9:18: 6 1:15:10
Int. on the whole amount of Charges (1064:4:6) from the date of award to the day of pay-1 11: 1: 8ment 1 July 1797 i

Total due to Claimants £1189: 0: 8%
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computations.626 On April 13, 1797 the Board of Commissioners 
made their award in the amount of £1189 8d. 3f., adopting without 
change the Report of Messrs. Cabot and Glennie.

The American brig Betsey (Benjamin Cozzens, master) was captured 
by the Spanish during the war between Spain and France of 1793 to 
1795. A claim arising out of the capture was submitted to the 
Spanish-American Claims Commission established under the terms 
of the treaty of October 27,1795 between the United States and Spain 
to settle claims arising out of Spanish spoliations. An award for 
$12,737.18 was made by the Commission for the value of the cargo 
Days consumed seized bF tbe caPtors and for demurrage while the 
in discharging vessel was detained for 127 days at Manzanillo Bay 
cargo deducted an(j Dauphin. The number of demurrage days 
was reduced to 112 by deducting the number of days consumed in 
the discharge of the cargo.627 The amount allowed for demurrage 
was $2,300. 628

628 The Annexed Schedule was as follows:
Schedule referred to in the Report of Samuel Cabot and Alexander Glennie dated the 5th April 1797 on the case of

the Sally, Captn Choate

Demurrage on the vessel from 24th Nov. 1793 the day of capture to the
24th March 1794 is 120 days at £3:10 420:------

Damages sustained by the Vessel etc, paid three surveyors £3: 3
Shipwright repairing the vessel £3:15:3

Port charges in Guernsey 1:—:10
Pilotage outwards — 15 —

A new long Boat 13:18

17:13:3
Off/3'd 5 17 9 11:15: 6 16:14: 4

Expenses incurred by the Captain & owners, on prosecuting the claim
(not including costs)—

Traveling Charges 12:17: 2
Expenses in London for the Captn 78 days at . . , 39:------
Boarding the ship keepers 12:------
Sundries plundered & account 3:10: —
Solicitors Generals charges at Guernsey 4: 4: —
Notaries charges 8:16:10 00 0 00 1

Loss to be paid the respective owners for detention
To Wm. P. Johnson & Philip Johnson for Wastage 16:12:—

for interest 2 months 1% 29: 5: — 45:17:

To Zebedu & Elias Hunt for Wastage 3:—: 6
' for interest 2 months 1% 6:18: 9:18: 6

Expenses to be paid the Claimants for Costs
Mr. Slade’s bill 202:16:—

Ditto 103:10:—
Mr. Creswelir’s bill 185:—: 8 491: 6: 8

£1064 : 4: 6
London 5th April 1797 =====

Sam Cabot 
A Glennie

627 y Moore’s Adj. (mod. ser., 1933) 47, 113.
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The case of the brigantine Betsey (Samuel Lewis, master) was also 
arbitrated by the Commission appointed under the terms of the treaty 
of October 27, 1795 between the United States and Spain for the 
settlement of the American claims against Spain on account of Spanish 
depredations. In that case indemnity was allowed for the value of 
the cargo seized and detained by the Spanish captors at the current 
price at the place of detention, plus demurrage from the day on which 
she finished discharging her cargo until the day when she was liberated, 
plus interest—a total amount of $7,316.89.628

In the case of the sloop Diamond (United States v. Spain), John 
Buck, master, which was submitted for decision to the same Com
mission, the owners of the cargo on board the vessel at the time of 
capture and detention at Fort Dauphin were indemnified to the 
extent of the value of the cargo at the current prices at Fort Dau- 
Days consumed phin.629 In addition to this amount ($4,080.62), the 
in return voyage owners of the sloop were indemnified for demurrage 
deducted in the amount of $1)310) calculated as follows: 630
Demurrage charged from the 14th day of January the time of her 

capture to the 4^ day of July 1794 inclusive, the time of her
arrival at Newburyport in ballast, 171 days at $10 per day . . . . $1, 710. — 

Deduct for 40 days to discharge her cargo and for returning from Fort
Dauphin to Newburyport at $10 .................................................... 400. —

1, 310. —
The brig George E. Prescott, owned by Samuel G. Adams} an Ameri

can citizen, was detained at Tampico, Mexico, in 1858 for a period 
of 33 days (March 23 to April 26), on account of the refusal of the 
master to pay port dues of $38 to the Constitutional Government, 
after having paid the dues to the government of Zuloaga which 
was in control of the port at the time the duties were paid. A 
claim against Mexico for $7,000 and interest was presented by the 
United States on behalf of the owners to the Commission estab

lished between Mexico and the United States under 
time oidyOSS °f the convention of July 4, 1868. American Com- 

sioner Wadsworth, in writing the opinion for the 
Commission, stated that:

The vessel is entitled to the damage occasioned by its detention at the bar. 
There is no proof what this was—not a word of any injury except the loss of 
time: some thirty three days—say from Mch. 23 to Apl. 26th.

We are left to guess at a reasonable sum for demurrage, for this small vessel, 
and now award the sum of seven hundred and fifty dollars with interest at 6 
pr. ct. per annum, from the 26th Apl. 1858, ’till the close of the labors of this 
Comm. & $100, for costs of printing etc., all in the currency of the United 
States . . ,631

628 Ibid. 107.
629 Ibid. 104.
630 Ibid.
631 MS. Department of State; docket 418.
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On July 25, 1898 the Mexican vessel Tabasqueno sailed from 
Vera Cruz for Sagua la Grande, Cuba, with a cargo of provisions 
and was seized by the U.S.S. Hawk on July 30, 1898, when about 
ten miles off the Cuban port. She was taken to Key West for 
adjudication and on August 17, 1898 was released after protest 
by the Mexican Embassy, it appearing that Sagua La Grande was 
not a blockaded port, that the vessel was a neutral vessel, and that 
the cargo was not contraband.

On March 11, 1903 the Mexican Ambassador presented a claim 
aggregating $73,977 against the United States on behalf of the 
owners of the vessel and cargo.632 The Department of State offered 
to settle the claim for $13,485.70, which included $1,500 for demur
rage because of the detention of the vessel at Key West. The 
offer was accepted by the Mexican Government on May 18, 1908.633 
On January 20, 1909 Congress appropriated $13,485.70, together 
with interest at 6 percent from the date of seizure, for the settle
ment of the claim,634 and payment of $22,103.06 (principal and 
interest) was made to the Mexican Embassy on April 22, 1909. 
The period of detention for which demurrage was paid, together 
with the rate of demurrage, was explained in a memorandum of 
the Solicitor of the Department of State, dated May 10, 1907, as 
follows:

On March 11, 1903, the Mexican ambassador presented a claim on behalf 
of the owners of the vessel and of the cargo, consisting of the following items:

1. Seven thousand eight hundred and fifty-two dollars and sixty cents, 
amount of expenses incurred during the detention of the ship in the port of 
Key West.

2. Sixty-three thousand one hundred and twenty-four dollars and forty 
cents, difference in the price of the cargo that ought to have been sold in due 
time in Sagua la Grande and was subsequently sold in Habana after the war 
ceased, all as a consequence of the capture.

3. Three thousand dollars, the amount at which Capt. Geronimo Andraca 
estimates his “moral” injuries suffered during the detention and seizure of 
his ship.

As the department has admitted liability in principle in this case, it is as 
sumed that the only question now open to discussion is that of amount, and 
to this question the following is addressed:

AMOUNT OF COMPENSATION

There are three general specifications of claim:
1. Losses at Key West during detention.......................... $7, 852. 60
2. Losses of prospective profits on cargo.......................... 63, 124. 40
3. Moral injuries to captain of vessel.............................. 3, 000. 00

Total.................................................................... 73,977.00

932 1908 For. Rel. 605, 607.
832 Ibid. 620.
634 35 Stat. 1402.
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The third item should be disallowed in to to. It would appear to have been 
added simply by way of aggravation. It is entirely unsupported, and even if 
supported, it is submitted that damages are not recoverable for moral suffering 
unattended by any injury to the person. (Hale on Damages, 92; Burdick’s 
Law of Torts, 94; Beven on Negligence, 2d ed., 77.)

The specification of losses at Key West, which aggregate $7,852.60, is itemized
as follows:

Demurrage, 22 days, at $300 per day....................................$6, 600. 00
Court fees................................................................................... 160. 90
Attorney’s fees........................................................................... 650. 00
Cablegrams................................................................................ 81. 00
Port charges................................................................................ 135. 70
Hotel expenses of captain........................................................ 25. 00
Coal consumed............................................................................ 200. 00

Total.................................................................... 7, 852. 60
With regard to the first item, it appears from the protest of the captain and 

the note of the Mexican ambassador presenting the claim that the vessel was 
# . seized July 30, 1898, and was released August 16 following,

Period for^which making a period of 17 days. Five days may be allowed for 
allowed * the vessel’s return to Vera Cruz after her release. This is

the time taken by the vessel in going from Vera Cruz to 
Sagua, the point of capture, and the distance from Key West back to Vera 
Cruz, the point of the vessel’s departure, is about the same as that between 
Vera Cruz and Sagua. It is customary to allow for the time taken in returning 
to the home port, and the claims of the Nickerson and the Wary were settled 
upon this basis. No mention has been made of the number of days which 
would ordinarily be consumed in returning from Key West to Vera Cruz, the 
point of embarkation, but attention has just been called to the fact that the 
distance between Vera Cruz and Key West, and between Vera Cruz and Sagua, 
where the vessel was seized, is approximately the same. Therefore the time 
elapsed before capture, which is determinable and amounts to 5 days, has been 
calculated as the equivalent which would be occupied in returning to the 
vessel’s home port. It is customary to allow for time prior to capture.

The period of the vessel’s actual detention was 17 days. Adding 5 days for 
her return to Vera Cruz makes a total of 22 days. This is the same total of 
time lost as is asked for by claimant.

With reference to the demurrage rate of $300 per day, it is claimed that this 
rate is not unreasonable and that the custom established by the steamship 
n companies in ports of the Mexican Gulf is to charge $500 to

emurrage ra e $qqq Mexican—that is, from $250 to $300 United States cur
rency—per day. Claimants refer to the Ward Line of steamers to confirm this
statement......................... ........................

The TabasqueriOy according to the deposition of the captain, was a vessel of 303 
tons. In the case of the Three Bells, a British vessel of 92 tons, seized at about 
the same time as the Tabasqueho, a claim of $1,000 was made for 57 days’ de
tention. In that case the department estimated that if any allowance were 
made, the demurrage claim would be reduced to $850. ... At this rate the
demurrage for the Tabasqueho} calculated at a tonnage of 303, would amount to 
about $1,070. In the case of the E. R. Nickerson, referred to by the Mexican 
ambassador, claim was made for demurrage at £3 per day, the Nickerson being

114297-37- -71
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a 68-ton vessel. At this rate the demurrage for the detention of the Tabasqueno
Computation on a tonnaSe of 300 tons would amount to about $1,456.

The estimate for the demurrage item in the Nickerson claim 
was reduced by the department from £3 to £2 per day. If a similar reduction 
were made in this case, the amount to be allowed for demurrage would be two- 
thirds of $1,135, or about $970. In the case of the Waryy the other vessel referred 
to by the Mexican ambassador, claim was made at the rate of. £8 per day for 
demurrage, the vessel being of only 22 tons register. The estimate, however, 
was for an allowance of £1 1/2 per day. At this rate the demurrage item for the 
Tabasqueno would be about $2,250. An average of these three estimates gives 
a result of $1,430. I should say, therefore, that an allowance of $1,500 for this 
item would be just.

Of the balance of the items of the claim for moneys disbursed by the owners 
of the vessels at Key West, vouchers for attorney’s fees, port charges, and court 
Ex enses* fees> aSgrega^n6 $946.60, are furnished. It may be observed,
vouchers required however, concerning the bill for court fees, that it was repre

sented to the owners by one of the employees of the court 
that the amount paid by them for court fees would be returned upon application. 
The department is not informed whether such return or reimbursement has been 
made. The balance claimed to have been expended at Key West, for coaling 
some $200, cablegrams $81, and the captains’s hotel expenses $25, amounting 
altogether to $306, is not supported by vouchers, and these should be furnished 
if an allowance is to be made for these items.

With regard to the amount of damages which may be paid on account of the 
vessel, I recommend that an allowance of $1,500 be made for demurrage, $785.7 
for attorneys’ fees and port charges, for which vouchers have been furnished, and 
that the embassy should be asked to furnish vouchers for the items of coal, cable
grams, and the captain’s hotel expenses, and also to state whether the charge of 
$160.90 for court fees was reimbursed to claimants; that Mr. Creel, the new 
Mexican ambassador, be advised of the department’s conclusions in the premises, 
and that he be informed that upon receipt of the additional data called for the 
department will make a recommendation to Congress asking for an appropria
tion for reimbursement of the claimants in the sum as calculated in the foregoing 
memorandum.635

The amount paid in this case was composed of the following 
items:636
Claim for cargo................................................................................... $11, 200. 00
Demurrage at Key West.................................................................... 1, 500. 00
Attorney’s fees at Key West................................... ....................... 650. 00
Port Charges....................................................................................... 135. 70

$13, 485. 70

Demurrage is not allowed in those cases where to allow demurrage 
would be to allow double indemnity for the same loss.

635 1908 For. Rel. 607 et seq.
636 Ibid. 606.
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The American brigantine Betsey (Denabre, master) was captured 
by the Spanish packet La Infanta on August 24, 1793 and, after 

# . certain judicial proceedings, was taken over, with
Rems m!t0£dlowe(l ^er carg°> by captors. The Commission appointed 

in accordance with the treaty of October 27, 1795, 
between the United States and Spain, to decide the so-called Spanish 
spoliation claims of Americans that arose during the then-recent 
war between Spain and France, awarded the owners $10,000 as the 
value of the vessel, her tackles, appurtenances, etc.; $10,261.61 as 
the value of the captured cargo “estimated at prime cost, together 
with 50 per cent advance thereon, out of which the freight is to be 
paid to the owners of the vessel”; $1,582.91 for “The Master’s and 
Crew’s Adventures on board”; $1,644 for six months’ wages and sup
port of the master and crew; and $1,855.70 for judicial expenses 
and translations—in all $25,344.22. Interest was allowed from 
October 15, 1793 to March 15, 1796, when part of the money was 
received in payment, making the total $29,019.12; from this sum was 
deducted $9,138.25—the amount received by the master from 
the captors on the last-named date—leaving $19,880.87 as the 
principal sum awarded by the Commissioners. On this sum interest 
at 6 percent was allowed from March 15,1796 until the award should 
be paid.

In view of their allowance of an “advance” on the cargo, as well 
as seamen’s wages and interest on the value of the vessel and cargo, 
the Commissioners disallowed claims for $2,620.80 covering freight 
and primage and for $17,100 covering demurrage, with interest 
thereon.637

In the case of the American ship RooJcsby (Nathaniel Jones, master) 
owned by Abel Harris—another of the spoliation claims decided by 
the Commission established under the terms of the treaty of Octo
ber 27, 1795 between the United States and Spain—the vessel was 
captured on or about August 17, 1793 by the Spanish frigate Santa 
Catalina, while on a voyage from Bordeaux, France, to the Danish 
Island of St. Thomas. She was eventually taken into Cadiz. The 
Spanish Government purchased the ship for $9,000, under an agree
ment with the agents of the owners that the purchase should be 
considered as having been made on October 17, 1793. However, 
the purchase money was not paid until April 20, 1796.

637 V Moore’s Adj. (mod. ser., 1933) 54^55, 110.
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On December 27, 1797 the Commission made an award of 
$12,335.47, together with interest thereon, or a total of $14,185.79, 
as compensation for the wages of the crew, for provisions, disburse
ments for the captain’s passage home, and for freight and primage.638 
Interest was claimed and allowed for the period between October 17, 

1793 and April 20, 1796 on the purchase money of 
Sowednomine S^P* A claim was also made for demurrage but 

this was disallowed in view of the fact that interest was 
allowed on the purchase price of the ship from October 17, 1793 until 
the money was paid.639 *

Damages may be allowed on account of the wrongful detention 
of a vessel without the allowance of demurrage eo nomine.

The Mexican Government presented to the Claims Commission 
established by the United States and Mexico under the 1868 conven
tion, a claim against the United States on behalf of Eduardo Berron, 
a Mexican national and the owner of the schooner Oriented0

The Oriente sailed on May 20, 1862 from Campeche, bound for 
Celseteen, both Mexican ports. At Celseteen she took on a cargo of 
salt and proceeded to Nautla, also a Mexican port. On June 2 
following she arrived at the mouth of the Mississippi, near New 
Orleans. As a reason for stopping at that port the master said that 
he was compelled to stop there on account of stress of weather.

638 The computation of the amount, as stated by Commissioners Joseph Igna
tius de Viar, Matthew Clarkson, and Samuel Breck in their award of October 27, 
1797, was as follows:
For interest on $9,000 the purchase money of the said Ship from October 17, 1793 

being two months after the time of her capture to the time the above mentioned 
sum was paid vizt. April 20, 1796—say two years and six months at six per Cent
per annum......................................................................................................................

Provisions &c. as stated in the Account exhibited by the Claimant rigging being
deducted therefrom....................................................................................................... $267. —

Wages of the Crew.............................................................................................................. 343.20
Disbursements by Messrs. Dominick Terry & Co.......................................................... 641.95
Captain Jones’s passage home............................................................................................. 90. —
Freight per Charter party & Bills of Lading 260 tons.................................................... 10,084.84
Primage per ditto............................................................................................ 10 per Ct._ 1,008.48

$1,350.00

12,335.47
Interest on the above Sum of $12,335.47 for two years and six months the period above

mentioned at six per Cent per annum........................................................................ 1,850.32 14,185.79

Dollars 15,535.79
639 y Moore’s Adj. (mod. ser., 1933) 53-54, 92.
The Commissioners stated at the time of giving their award that:

The Commissioners considering that the said Ship in pursuance of an 
Agreement entered into with the Spanish Government by the Agents for 
the owner was purchased for the sum of Nine thousand Dollars which was 
actually paid on the twentieth day of April One thousand seven hundred and 
ninety six do agree that Interest on that Sum be allowed in lieu of Twelve 
thousand one hundred and thirty three Dollars and eighty Cents claimed 
for Demurrage. [Ibid. 92.]

840 1 Opinions 47, docket 358; ms. Department of State.
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The United States Collector of Customs at New Orleans was sus
picious that the vessel was there with the intention of running the 
blockade which had been raised a few days before. He also was of 
the opinion that there were some informalities in the papers and 
the clearance of the vessel and that for these reasons the vessel should 
be seized and condemned. After dismissing the master and crew 
he sent the Oriente to New York, at the disposal of the United States 
District Attorney, in order that proper legal proceedings might be 
instituted. Meanwhile the master and the mate went to New 
York to await the release of the vessel.

On January 10, 1863 the restitution of the vessel was ordered—the 
Secretary of the Treasury concurring in the opinion of the Secretary of 
State that there were not sufficient grounds or evidence to warrant 
the forfeiture of the vessel. No legal proceedings were instituted 
against the vessel during the period of the seven months’ detention 
of the ship. The claim that arose out of this incident was based on 
the losses sustained through this detention of the vessel without a 
trial of the case.

Mr. Palacio, Mexican Commissioner, in writing the opinion for the 
Commission, stated with reference to the measure of damages properly 
allowable in the case:641

It remains to establish the amount of this indemnification and this has been 
in this case, our greatest labor.

The amount claimed by the memorialist is evidently exaggerated [$29,982.48]: 
and moreover, the evidence produced by him is very defective and incomplete 
and cannot give an exact idea of the losses really sustained. We have been 
forced, therefore to qualify those which were the natural result of the facts, 
and estimate them upon the deficient information afforded by the documents 
on file.

As the place where the fact which gave origin to the debt occurred, and where 
the payment is to be made, is in the United States, and as all the estimates have 
p been made in this country, we are of opinion that the payment

y must be made in the United States Currency.
As for interest we award that of six per cent per annum which is the most 

generally accepted, and which is to be paid from the date of the release of the 
vessel, in [sic] which the indemnification was due. That is to say from the
tenth of January 1863.

The items in the award are the following:
For the detention of the Schooner. $3, 225. —
Wages of the crew, and travelling expenses in their return 1 __

to the place of departure J ’
For loss of sundry effects in the schooner 500. —

“ master and mate, at the daily rate of $5.00 the first, and
$4.00 the second during seven months 2, 090. —

“ cost of printing, copies, translations and the expenses
for securing proofs in support of the claim 100. —

Total $6, 215. 00

641 Ibid. 48-49.



1116 CHAPTER V

The Government of the Netherlands presented a claim to the 
Netherlands-Venezuelan Claims Commission, established under the 
protocol of February 28, 1903, on behalf of Jacobo Bta. Arends, a 
Netherland subject and the owner of the Netherland schooner Jupiter, 
for damages in the amount of 5,000 bolivares sustained on account of 
the seizure of the Jupiter on March 20, 1897, in Venezuelan waters, 
and the detention of the vessel until the twenty-fourth of March 
in the port of La Vela de Coro, Venezuela, where she had been taken 
on suspicion of smuggling. The vessel, while on a fishing expedition 
with proper permit, had inadvertently gone into Venezuelan waters 
in an endeavor to make a swift homeward voyage for the purpose 
of obtaining water.

Umpire Plumley held that the Venezuelan Government was liable 
not for the capture of the vessel but for the undue detention of the 
vessel. He stated that the vessel, which had arrived at the Vene
zuelan port at 2 o’clock on the afternoon of the twenty-second, might 
well have been investigated and dismissed that same day. Not only 
was the vessel detained until the twenty-fourth, but, also, the request 
of the crew for water was denied until the day following the request.642 
In these circumstances he allowed $100 as damages. He said:643

. . . The damages consequent upon the detention of this vessel are necessarily 
Small damages sma^> but it is the belief of the umpire that the respondent 

Government is willing to recognize its responsibility for the 
untoward act of its officers under such circumstances and to express to the 
sovereign and sister State, with which it is on terms of friendship and commerce, 
its regret for such acts in the only way that it can now be done, which is through 
the action of this Commission by an award on behalf of the claimant sufficient 
to make full amends for the unlawful delay.

In the opinion of the umpire this sum may be expressed in the sum of $100 
in gold coin of the United States of America, or its equivalent in silver, at the 
current rate of exchange at the time of payment, and judgment may be entered 
for that amount.

The British Government presented to the British-Venezuelan 
Claims Commission established under the protocols of February 13 
and May 7, 1903, a claim against Venezuela for £240 18s. 5d. on 
behalf of the Compagnie Generate des Asphaltes de France,644 an 
English company, arising out of the detention of a vessel. The 
company owned a mining concession at Guanipa, State of Sucre, 
Venezuela, and in the operation of the mine was obliged to depend on 
supplies and workmen furnished from Trinidad. The supplies were 
sent from Port of Spain to Guanipa in sailing craft. On April 15, 
June 12, and June 30, 1902, the Venezuelan Consul at Trinidad refused 
to clear the company’s vessels without the payment of the duties due 
in Venezuela and the payment of passports of passengers. On and 
after July 10, 1902 the Consul refused to clear any vessel on behalf of 
this company on the ground that the company had complained to

M2 Ralston's Report (1904) 912. 343 Ibid. 913. 644 Ibid. 331.
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the colonial authorities at Trinidad and that the permit enabling 
him to clear vessels for the mining companies had been withdrawn.

The company was unable to use the Euterpe, a schooner chartered 
by it, on account of the refusal of the Consul, for a period of three 
months, to clear the vessel and was forced to maintain the crew during 
this same period. The employees at the mine were compelled to 
leave their employment on account of lack of food, and all mining 
operations ceased. It appeared that after July 10 the same Consul 
had cleared vessels for other mining companies.

Umpire Plumley of the British-Venezuelan Claims Commission
had no difficulty in holding that the Venezuelan Consul violated
British sovereignty by assuming to collect the duties named on
^ p . . British territory and that the Consul acted not only Duties refunded , , , . ,, . . . . ,erroneously but wrongfully m making such payment
a condition precedent to the clearance of the vessel. He said that 
the circumstance that the duties were not in fact repaid in Venezuela 
did not make an unjustifiable act just “because, perchance, there 
were not evil results which might well have followed”. He ordered 
that the duties paid should be restored and that the costs of trans
lations made for the use of the Commission should be paid to the 
company. He awarded £214, together with interest at 3 percent for 
one year.

According to the terms of a charter-party signed January 28, 1919, 
the British S. S. Wimbledon was demised to the French company, 
Societe des Affreteurs Reunis, for a period of eighteen months, com
mencing May 3, 1919, the date of its delivery. That period had later 
been extended for six months from November 3, 1920. The freight 
agreed upon was 17s. 6d. a ton a month. At Salonica the vessel took 
on board 4,200 tons of munitions and artillery stores consigned to the 
Polish Naval Base at Danzig.645 646

On March 21, 1921 the Wimbledon, bound for Danzig, Poland, 
with the cargo of 4,200 tons of military material destined for the 

. Polish Government, was refused permission to pass 
JfJjf S S’ Wimhle~ through the Keil Canal by the German authorities, 

on the grounds that a state of war existed between 
Poland and Russia and that the German regulations with regard to 
neutrality prohibited the transit of war material through German 
territory destined for these two countries. On March 23, 1921 the 
French Government requested the German Government to withdraw 
the prohibition, but on March 26 the refusal was definitely affirmed 
by the German Government. On March 30 the French company 
telegraphed the captain of the S.S. Wimbledon ordering him to con
tinue his voyage via the Danish Straits. The vessel weighed anchor

645 Publications of the Permanent Court of International Justice, Series A
No. 1, August 17, 1923; I Hudson, World Court Reports (1934) 163
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on April 1 and proceeded via Skagen, reaching Danzig on April 6. 
The vessel had been detained 11 days, to which were added 2 days 
for deviation.

Germany, France, Great Britain, et al.y submitted to the Permanent 
Court of International Justice the French claim against Germany for 
174,082.68 francs, with interest, for the violation of rights conferred 
under articles 380 to 386 of the Treaty of Versailles. The claim was 
decided in 1923.

The Permanent Court of International Justice held that, in the 
circumstances, the German authorities had no right to refuse access 
to and passage through the Kiel Canal to the S.S. Wimbledon. This 
holding was based upon the provisions of the Treaty of Versailles 
(pt. XII, sec. VI, art. 380) stipulating that the Kiel Canal and its 
approaches should be maintained free and open to the vessels of com
merce and of war of all nations at peace with Germany, on terms of 
entire equality.646 In this relation the Court said:

. . . Moreover under Article 380 of the Treaty of Versailles, it was her definite 
duty to allow it. She could not advance her neutrality orders against the obliga
tions which she had accepted under this Article. Germany was perfectly free 
to declare and regulate her neutrality in the Russo-Polish war, but subject to 
the condition that she respected and maintained intact the contractual obligations 
which she entered into at Versailles on June 28th, 1919.647

The decision of the Court on the subject of the measure of damages 
was as follows:

B. The Court having arrived at the conclusion that the 
respondent, Germany, wrongfully refused passage through the 
Canal to the vessel “Wimbledon", that country is responsible 
for the loss occasioned by this refusal, and must compensate the 
French Government, acting on behalf of the Company known 
as “Les Affreteurs reunis”, which sustained the loss.

The claim for compensation formulated is tabulated as fol
lows in the Case filed by the Applicants:

1. Demurrage: 11 days freight from March 21st to 
April 1st inclusive. The rate at which the vessel was 
chartered being 17/6 per ton per month and the vessel 

being of 6,200 tons deadweight, the monthly 
Allowance of freight is £5,425; on the basis of the mean 
freight as demur- rate of exchange from March 20th to April 
ra^e 1st, 1921, that is to say, 56 francs 284 the

amount equivalent to 11 days freight is: 111. 956. 20
2. Deviation: 2 days estimated in the same manner . . 20. 355. 65
3. Fuel................................................................................ 8. 437. 50
4. Contribution of the vessel to the general expenses of

the Company and compensation for loss of profit .... 33. 333. 33

Total [francs]: 174. 082. 68
with interest at 6% per annum from March 21st, 1921.

046 Ibid. 172. 647 Ibid. 179.
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After the statements by Counsel the claim under heading (4) was reduced to 
Frs. 25.000, and was finally composed as follows:

4a. Contribution of the vessel to the general expenses . . 13. 508. 35
4b. Stamp duty, etc............................................................ 9. 491. 65
Other costs of recovery........................................................ 2. 000. 00

Total francs: 25. 000. 00
And the total claim is thus reduced to 165.749.35 [francs].
As regards the first three items of the claim, which refer to the sums payable 

for freight during eleven days demurrage and two days deviation and the cost 
of fuel, the Court approves the estimates submitted. The respondent has not 
questioned tueir correctness; moreover these estimates are for the most part 
borne out by the evidence produced during the proceedings. As regards the 
number of days it appears to be clear that the vessel, in order to obtain recog
nition of its right, was justified in awaiting for a reasonable time the result of the 
diplomatic negotiations entered into on the subject, before continuing its voyage.

The fourth item, which relates to the claim for repayment of the share of the 
vessel in the general expenses of the Company, has been contested by the re
spondent; the Court considers that he is justified in doing so. The expenses in 
question are not connected with the refusal of passage.

The Court has arrived at the same conclusion with regard to the claim for 
Government stamps duty and other costs of recovery included under the same 
heading.

As regards the rate of interest, the Court considers that in the present financial 
situation of the world and having regard to the conditions prevailing for public 
loans, the 6% claim is fair; this interest, however, should run, not from the day 
of the arrival of the “Wimbledon” at the entrance to the Kiel Canal, as claimed 
by the applicants, but from the date of the present judgment, that is to say from 
the moment when the amount of the sum due has been fixed and the obligation 
to pay has been established.

The Court does not award interim interest at a higher rate in the event of the 
judgment not being complied with at the expiration of the time fixed for com
pliance. The Court neither can nor should contemplate such a contingency.

With regard to the limit of time for compliance, the Court is of opinion that the 
exigencies of the organisation of government services and financial and adminis
trative regulations necessitate a longer time than that suggested by the applicants 
for the payment of the sum for which Germany is liable. For this reason the 
Court has fixed the time at three months.

Payment shall be effected in French francs. This is the currency of the appli
cant in which his financial operations and accounts are conducted, and it may 
therefore be said that this currency gives the exact measure of the loss to be made 
good.

Article 64 of the Statute lays down that each party shall bear its own costs 
unless otherwise decided by the Court. The Court sees no reason for departing 
from this general rule.648

Accordingly, the Court allowed 140,749.35 francs 35 centimes 
together with interest at 6 percent per annum from the date of the 
judgment (August 17, 1923).

648 Ibid. 179-181. 
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In 1917 the Royal Holland Lloyd, a corporation organized under 
the laws of the Netherlands, was the owner of the 

Jcmd Lloyd H°1' steamship Zeelandia, a passenger and freight liner 
under the registry of the Netherlands. Prior to Octo

ber 17, 1917 the Zeelandia was engaged in transporting passengers 
and freight between the ports of Holland and the ports of South 
America, touching en route at ports of North America, including New 
York. In September 1917 the Zeelandia left Buenos Aires and 
arrived in New York Harbor on October 16, 1917, carrying a cargo 
of coffee, cocoa, wool, tallow, paper rings for cigars, and certain 
personal effects, all laden in ports of South America and all consigned 
to the Netherlands Oversea Trust Company, at various ports of the 
Netherlands. She also carried approximately 55 passengers and 
mail destined for the United States.

The Netherlands Oversea Trust Company was an organization 
formed in Holland prior to the entry of the United States into the 
World War, through the cooperation of the Netherlands and the 
Allied Powers which were at war with Germany and Austria, for the 
purpose of guaranteeing to Holland and to the Governments of the 
Allied Powers that goods consigned to Holland would remain in 
Holland and would not be reconsigned to, or used for the benefit of, 
the enemies of the Allied Powers.

When the Zeelandia arrived in New York she carried a full supply 
of provisions, stores, and bunker coal sufficient to enable her to com
plete her voyage to Holland without taking on additional stores or 
provisions, if no additional passengers were taken on at New York. 
The vessel could have discharged the passengers destined for New 
York by tugs beyond the waters of the United States and could have 
proceeded on her journey. However, relying on a statement of the 
customs officials in New York that an export license would not be 
necessary so long as the vessel did not take on additional cargo, 
stores, or provisions in the United States and that the vessel might 
come in and be cleared without hindrance from the United States, the 
Zeelandia went into the harbor of New York on October 16, 1917.

On October 17, 1917 an official of the Royal Holland Lloyd wired 
the director of the Export License Bureau of the United States Ship
ping Board that, while the Zeelandia had sufficient bunkers and stores 
to carry her to Holland without additional passengers, there were a 
number of stranded Dutch citizens in the United States who desired 
to book passage to Holland, and he applied for a license for additional 
stores to enable the vessel to carry these passengers to Holland. On 
October 19, 1917 the Director of the Export License Bureau of the 
United States Shipping Board wired the New York representative of 
the company to send to him for inspection copies of the manifests of 
the vessel and lists of stores and fuel aboard; and on the same day 
these manifests and lists were sent to him.
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On October 22, 1917, not having received a reply from Washington, 
the Royal Holland Lloyd abandoned its plan to attempt to transport 
the additional Dutch passengers, submitted the manifests of the 
Netherland vessel, and applied to the proper customs officials in New 
York for clearance of the vessel from the port of New York. Clear
ance of the vessel was refused by the customs officials of the Treasury 
Department of the United States, on the asserted ground that the 
company had failed to submit an export license for her transit cargo, 
bunkers, and stores.

On the same date, October 22, 1917, the Royal Holland Lloyd made 
application for an export license for cargo, bunkers, and stores on 
board the vessel; the application was made under the protest, how
ever, that the United States could not legally require an export 
license, since the vessel had come into the port of New York without 
the intention to land any of her cargo, bunkers, or stores and since, 
in fact, none of her cargo, bunkers, or stores had been loaded in any 
port of the United States or territory subject to the jurisdiction of 
the United States.

Although repeated demands for clearance were made by the Royal 
Holland Lloyd, as well as by representatives of the Netherland Gov
ernment, to the officials of the United States having charge of the 
matter, the United States continually refused, from October 22, 1917 
to March 21, 1918, to permit the Zeelandia to leave the harbor of 
New York. This refusal was made by the direction of the War 
Trade Board and was alleged to have been made for the purpose of 
having additional Netherland vessels available for the use of the 
United States, of having Netherland vessels available in order to 
place them at the disposal of the Allies, and of preventing the cargo 
from entering the Netherlands.

On March 21, 1918 the United States formally seized, requisitioned, 
and took over the Zeelandia and placed her in the active service of 
the United States. Later the United States entered into a bare
boat charter with the Royal Holland Lloyd, under the terms of which 
the United States paid the company, subsequent to March 21, 1918, 
at the rate of $66,458.44 a month for the use of the vessel without 
supplies, crew, or management. This compensation did not include 
anything for the period from October 22, 1917 to March 20, 1918, 
and no compensation was allowed for the use or maintenance of the 
vessel or for damages resulting from her detention during the last- 
mentioned period.

For the losses sustained during the period from October 22, 1917 
to March 20, 1918 the Royal Holland Lloyd claimed $540,506.77 
with interest.
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By an act of Congress approved March 3, 1927, it was provided 
that:

. . . the claim of the Royal Holland Lloyd, owners of the Netherlands steam
ship Zeelandia, against the United States for damages alleged to have been 
sustained as a result of the refusal of the Federal authorities to grant clearance 
to the vessel during the period from October 17, 1917, to March 21, 1918, may 
be sued for by the said Royal Holland Lloyd in the United States Court of 
Claims, and the said court shall have jurisdiction to hear and determine such 
suit to judgment and either party shall have the right of appeal: Provided, That 
such notice of the suit shall be given to the Attorney General of the United 
States as may be provided by order of the said court, and it shall be the duty 
of the Attorney General to appear and defend for the United States: Provided 
further, That said suit shall be brought and commenced within four months of 
the date of the passage of this Act.649

In allowing the Royal Holland Lloyd $446,826.22 together with 
interest 650 the Court of Claims made the following findings of fact 
in respect of the damages sustained:651

XIX The market value of the use of the steamship Zeelandia on a bareboat 
charter basis—that is to say, the market value of the use of the vessel alone with

out crew, management, or supplies—was $8.3125 per gross
Market value of register ton per month, making the said market value of the 
vessef6 ° t 6 steamship Zeelandia of 7,995 gross register tons $66,458.44 

per month, or a total for the period from October 22, 1917. 
to March 20, 1918, of $332,292.20.

XX From October 22, 1917, to March 20, 1918, it was necessary for the plain
tiff to maintain the steamship Zeelandia in operating condition, to maintain the 
crew on board, to keep steam in the boilers to prevent deterioration of the vessel, 
and to enable her to move from berth to berth in the harbor of New York as she 
was required to do by the harbor officials.

XXI From October 22, 1917, to March 20, 1918, the steamship Zeelandia 
consumed 7.73 tons of coal per day, or a total of 1,159.5 tons of coal; plaintiff 
purchased and loaded on the Zeelandia on February 25, 1918, 1,149 tons of coal; 
when the said vessel was requisitioned by the United States on March 20, 1918, 
she had on board 1,800 tons of coal; so that on October 22, 1917, she had in her 
bunkers 1,810.5 tons of coal, which cost the plaintiff $18.85 per ton at Port 
Castries (Santa Lucia). The cost of bunker coal consumed and the loss on 
bunker coals by reason of said detention were as follows:

On hand October 22, 1917, 1,810.5 tons of coal at a cost of
$18.85 per ton______________________________ ____$34, 127. 92

Purchased Feb. 25, 1918, 1,149 tons of coal at $7.90 per ton. 9, 077. 10

Total cost of bunker coals consumed and on hand____ ___ 43, 205. 02
Taken over by the United States on March 20, 1918, 1,800

tons and paid for at the rate of $7.00 per ton_______ 12, 600. 00

Total cost of coal consumed and loss on coal by reason of
detention________ _____________________________ $30, 602. 02

640. 44 Stat. 1838.
650 Royal Holland Lloyd v. The United States, 73 Ct. Cls. (1931-32) 722.
651 Ibid. 727-729.
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XXII The cost to the plaintiff in wages and premiums paid to the crew on 
board the steamship Zeelandia from October 22, 1917, to March 20, 1918, was 
$327.27 per day, or a total of $49,086.00.

XXIII The cost to the plaintiff of provisioning the officers and crew of the 
steamship Zeelandia from October 22, 1917, to March 20, 1918, was $127.50 per 
day, or a total of $19,125.00.

XXIY The cost to the plaintiff for necessary repairs and survey and for deck 
and engine room supplies consumed from October 22, 1917, to March 20, 1918, 
was $50.00 per day, or a total of $7,500.00.

XXV The cost to the plaintiff for necessary port expenses of the steamship 
Zeelandia, such as towage, refuse disposal, and the like, from October 22, 1917, 
to March 20, 1918, was $27.95 per day, or a total of $4,192.50.

XXVI The cost of water consumed by the steamship Zeelandia from October 
22, 1917, to March 20, 1918, was $5.67 per day, or a total of $850.50.

XXVII The cost to the plaintiff for insuring the steamship Zeelandia between 
October 22, 1917, and March 20, 1918, was $22.18 per day, or a total of $3,177.00.

XXVIII The portion of the daily average expenditures of the plaintiff for 
general office expense and other overhead expenditures incidental to the mainte
nance of the general offices in Holland and its docks and offices in foreign ports, 
which portion it had customarily allocated against said vessel as a part of its 
fleet prior to the period of its detention in New York, was $50.00 per day, or a 
total for the period from October 22, 1917, to March 20, 1918, of $7,500.00.

XXIX The portion of the average daily cost of general advertising of the 
plaintiff allocated to the steamship Zeelandia from October 22, 1917, to March 20, 
1918, was $18.27 per day, or a total of $2,740.50.

XXX During all times subsequent to March 20, 1918, the plaintiff has been 
required, in order to maintain its business, to borrow sums of money in excess of 
the sums claimed in this suit, and during all times subsequent to March 20, 1918, 
the plaintiff has borrowed and maintained borrowings far in excess of the amounts 
claimed in this suit, and has paid for the use of the money thus borrowed interest 
at the average rate of 5.088 per cent per annum.

XXXI The plaintiff suffered damages for the market value of the use of the 
Zeelandia, together with the cost and loss of fuel, wages, various repairs, port 
expenses, water, insurance, and like items, exclusive of any allowance for over
head or advertising expenses, by reason of the refusal of the United States to 
grant clearance of the steamship Zeelandia, and the refusal to permit her to leave 
the harbor of New York from October 22, 1917, to March 20, 1918, as follows:

Loss of use of vessel, Finding XIX___________________  $332, 292. 20
Cost and loss on coal, Finding XXI__________________ 30, 602. 02
Wages and premiums to crew, Finding XXII__________ 49, 086. 00
Cost of provisioning crew, Finding XXIII_____________ 19, 125. 00
Cost of repairs and survey and deck and engine room

supplies, Finding XXIV________________________ 7, 500. 00
Cost of port expenses, Finding XXV_________________  4, 192. 50
Cost of water consumed, Finding XXVI______________ 850. 50
Cost of insurance, Finding XXVII___________________ 3, 177. 00

Total---------------------------------------------------------- 446, 826. 22
The court held that it was bound under the terms of the act of 

Congress authorizing the submission of the claim to it for decision, 
as well as under the circumstances under which it was passed, to 
decide the case “under principles of international law”.
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The court stated that: .
We conclude, therefore, that the Zeelandia was entitled to clearance under the 

laws of the United States as well as under the law of nations; that her detention 
was not justified by the provisions of the espionage act or the trading-with-the- 
enemy act; that damage was caused to the plaintiff by the detention, for which 
the United States under clear principles of international law, must assume 
responsibility; that the special jurisdictional act by virtue of which this case is 
heard, authorizes, indeed, compels, this court to give effect to the usages, customs, 
and sanctions of such provisions of the law of nations; further, that in equity and 
good conscience the United States should be held accountable to the plaintiff 
for the damage which undoubtedly accrued to the owners of the Zeelandia by 
virtue of her detention.652 .

On the subject of the measure of damages, the court said:
There is yet to be considered the question of the amount of the damage suffered 

by the plaintiff, as well as the question of the allowance of interest to the plaintiff 
since the accrual of the liability. It is shown the market value of the use of the 
Zeelandia on a bare-boat charter basis—that is to say, the market value of the 
use of the vessel alone, without crew, management, or supplies, was $8.3125 per 
gross register ton per month, making the said market value of the ship 7.9995 
\7,995] gross register tons $66,458.44 per month, or a total for the period from 
October 22, 1917, to March 20, 1918, of $332,292.20; that it was necessary for 
the plaintiff to keep the vessel in operating condition from October 22, 1917, 
to March 20, 1918, maintaining the crew on board, keeping steam in the boilers; 
that the cost of coal lost and consumed was $30,602.02; that the wages of the 
crew amounted to $49,086.00, the cost of provisions for the officers and crew 
to $19,125.00, repairs to $7,500.00, other port expenses to $4,192.50, water to 
$850.50, and insurance to $3,177.00. For these items, amounting to $446,826.22, 
we consider that the plaintiff is entitled to reimbursement.

It is further shown by the findings of fact in this case that the portion of the 
daily average expenditures of the plaintiff for general office expense, and other 
overhead expenditures incidental to the maintenance of the general offices in 
Holland, and its docks and offices in foreign ports, which the plaintiff had cus
tomarily allocated against the Zeelandia as a part of its fleet, prior to the period 
of the detention, was $50.00 per day or a total for the period from October 22,1917, 
to March 20, 1918, of $7,500.00; that the portion of the average daily cost of 
general advertising of the plaintiff allocated to the Zeelandia from October 22, 
1917, to March 20, 1918, was $18.27 per day, or a total of $2,740.50.

These two items, which total $10,240.50, can not be allowed as a part of the
_ , , plaintiff's damages. While the necessity for the maintenanceOverhead ex*_otioo_ /Ucoiinwofi by the plaintiff of its overhead organization and its general 

offices, m Holland and elsewhere is recognized, we are inclined 
to the view that the cost of such organization must be said to be, at least in the 
main, chargeable to the transaction of the business of the company as a steam
ship carrier, rather than as a mere owner of the Zeelandia. While the propriety 
of the allocation by the plaintiff for its own accounting purposes of an arbitrary 
part of its general overhead expenses, against the Zeelandia, as well as against 
the other vessels in its fleet, is not questioned, we can not say that such allocation 
constitutes proof that the plaintiff in fact incurred any loss, on this account, 
attributable to the detention of the Zeelandia or that the amount of the loss is 
fixed by the charge allocated to the vessel in the plaintiff's books. The over
head expense of the company was not increased or affected in any way by the 
detention of the vessel, and we regard this element of the plaintiff's claim as

652 73 Ct. Cls. 744-745.
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too remote to be chargeable to the United States. For similar reasons the 
general charge of an arbitrary portion of the advertising expense of the plaintiff 
to the Zeelandia does not constitute proof that the amount so charged was in 
fact lost to the plaintiff by any act of the United States. No part of the over
head expense of the company, or of its advertising expense, can be said to repre
sent cash, or out-of-pocket, loss to the plaintiff. These expenses can not be said 
to have been directly and proximately attributable to the acts of the United 

States or to the enforced idleness of the Zeelandia. The burden 
onjplaintiff51*004 Pr00* uPon the question of the amount of damages, as well 

as upon all other questions in the case, is upon the plaintiff. 
Such proof must be clear and specific, so that the court may not be compelled to 
resort to doubt, speculation, or conjecture in fixing the damages. The showing 
upon the two items for overhead expense and for general advertising is not 
sufficient to justify a judgment against the United States, and that as to these 
items, the plaintiff can not recover.653

Interest was allowed by the court at the rate of 5 percent from 
March 20, 1918 to the date of the judgment (December 7, 1931).654 
Subsequently, on March 7, 1932, a revised judgment was entered by 
the Court of Claims on motion of the United States, with the consent 
of the plaintiff by remittitur, revising the amount of interest allowed. 
The judgment as revised awarded interest from June 15, 1927, the 
date of the filing of the complaint in the Court of Claims, to March 
7, 1932, the date of the second judgment.655 The amount of interest 
thus allowed was $307,192.81, or a total amount of $754,019.03, 
principal and interest. The interest for one year amounted to 
$22,341.31. The revised judgment having reduced the interest for 
a period covering slightly more than nine years, the amount awarded 
against the United States was reduced by more than $200,000.

USE

The damage sustained on account of the deprivation of use of a 
# vessel may be compensated in a number of ways.656

Deprivation of demurrage may be allowed for the wrongful
deprivation of the use of a vessel as indicated in the 

cases just set forth above. In the case of The Newchwang (Great 
Britain v. United States), the United States was held 
liable for the cost of repair of the British steamship 

Newchwang, plus demurrage for the deprivation of use computed at

Demurrage

653 Ibid. 745-747.
fl54 j?or a further discussion of the amount of interest finally allowed in this case, 

see ante, pp. 200-201.
655 73 Ct. Cls. 750.
656 The British courts refuse to allow the rental or charter value as the value 

of the loss of use, where the claimant has not intended to rent the vessel. {The 
Susquehanna [1926] A.C. 655.) In such an instance the actual loss sustained 
by non-use of the vessel is allowed. {The Mediana [1900] A.C. 113.) On the 
other hand, the New York courts have adopted the rental value as evidence of 
the value of the loss of use, even though the claimant may not have intended to 
rent the chattel (an automobile). {Dettmar v. Burns Bros. (1920), 111 Misc. 
Rep. 189, 181 N.Y. Supp. 146.)
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4d. a ton gross tonnage, in the absence of proof of alleged loss of 
profits and expenses.657

In the cases of the ships James Maury, General Pike, Milo, and the 
bark Nile,658 the First Court of Commissioners of the Alabama claims 
established by the United States allowed damages for the enforced use 
of the vessels seized, where the vessels had been forced to leave 
whaling grounds and, in addition, allowed damages “in lieu of catch”.

The Court of Commissioners called attention to the fact that the 
vessels had been forcibly compelled by the captors to carry passengers, 
that their voyages were disrupted in mid-ocean, and that when the 
service was performed the vessels were left at a point from thirty to 

forty days’ sail from the whaling grounds. It de- 
™t*rIprenCe Wlth clined to limit its allowance to either the value of the 

daily employment of the vessels (demurrage) or to 
the value of the service rendered on the basis of the number of pas
sengers carried. The Commissioners stated that:

We think there should also be awarded to the owners, jointly, a sum to be 
received by them in lieu of catch, and in the enjoyment of which the ship's 
company shall have part, in the same manner as if the sum was the proceeds 
of oil and bone, which sum shall include compensation for the provisions consumed 
by the crew of the vessel in making the voyage, and for the enforced use of the 
vessel during the voyage, and the compulsory service of the officers and crew, 
and shall also embrace the considerations that the vessels were left at a point 
thirty days' sail, at least, from their point of departure, to which point they had 
a right to claim to be returned, or to receive compensation for the failure so to be.659

At times, interest is allowed in lieu of the loss of use of a vessel.660
The Brig William sailed from New Orleans to Vera Cruz in June 

1829, under the command of Captain Hughes. After discharging 
the cargo the captain made preparations to carry a 

Requisition and num|3er 0f passengers to Havana, but before he was 
ready to leave the vessel was impressed into the 

service of the Mexican Government for the purpose of transporting 
troops to Taculuta. After being employed in that service for about 
a week the vessel was surrendered to the captain. It was alleged 
that the passengers who had been engaged for Havana had in the 
meantime sailed on other vessels.

Robinson Potter, the American owner of the brig, filed a claim for 
$4,532 against Mexico with the Claims Commission established by 
Mexico and the United States under the terms of the treaty of 1839, 
for damages resulting from the detention of the vessel and the loss of

657 Nielsen's Report (1926) 411.
858 John Davis, Report (1877) 47.
659 Ibid. 55.
660 Commissioners for executing office of Lord High Admiral of United Kingdom 

v. Owners of Steamship Chekiang [1926] A.C. 637 (value of use of warship, a 
non-profit-earning vessel, compensated by allowance of interest on capital value 
of the vessel).



PROPERTY 1127

the money which it was alleged would have been received for the 
conveyance of the passengers if the vessel had not been detained. 
In November, immediately after the vessel had been seized, the 
captain and the mate had stated under oath before a judge in New 
Orleans that the loss sustained by the owners of the Brig William in 
consequence of the detention by the Mexican Government from 
August 3 until August 11 was $4,000. The entire amount of the 
passage money was $4,000. Property to the extent of $532 was 
used, consumed, or destroyed, and the benefit of the passage money 
was entirely lost. The American Commissioners would have awarded 
the amount claimed. The Mexican Commissioners opposed the 
allowance of an indemnity for what might have been earned by the 
vessel from freight or passengers had not the seizure taken place, and 
would have allowed, instead, $1,250 (the sum demanded in 1829 by 
the American Minister) for the transportation of troops and $200 for 
damages caused by the soldiers, with interest at 5 percent from August 
11, 1829. Before deciding the case Baron Roenne inquired whether 
the brig William could have relied with certainty on the passengers 
whose passage it was claimed was lost. On July 31, 1841 the Um
pire awarded $2,101 with interest from August 11 until the date of 
actual payment, for the detention and forceful employment of the 
vessel in the Mexican service, plus $4.25 without interest for costs 
of translating.661

On January 24, 1818 the American brig Cossack was forcibly seized 
by the Spanish authorities at Mazatlan, Mexico. Although no formal 
charges were made, it was subsequently learned that the seizure was 
claimed to have been made for want of a “sea letter”. Still later, the 
brig fell into the hands of the Mexican authorities, who, on December 
15, 1821, issued a decree directing that the proceeds of the brig and 
her cargo—the brig and cargo meanwhile having been sold—should be 
restored to the owners. The order was not complied with, and when 
the Claims Commission was established between the United States 
and Mexico under the terms of the convention of April 11, 1839, the 
owners, John Jacob Astor & Company and Boardman & Popey pre
sented a claim against Mexico for the sum of $87,657.49 and interest.662

The amount claimed as contained in the memorial of the claimants 
was as follows:
1. Proceeds of the sale of the cargo paid into the

Treasury............................................................$25, 218. 2. 1.
Loss in consequence of the forced sale of the 

articles composing the cargo, estimated at
the lowest at 25 per cent................................ 6, 304. 5. $31, 523. 2. 1

661 Opinion, ms. Department of State, unprinted, translation.
662 Memorial, ms. Department of State.
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Interest on the value of the cargo from the time
of seizure, 24 January 1818...................................................

2. Proceeds of the sale of the Brig Cossack according 
to the receipts of the Minister of the Mexican
Treasury........................................................... $13, 313. 2. 8

Amount of sale below her real value at the time 
of capture as admitted by the captors she 
having been used intermediately on freighting
voyages............................................................ 16,000. $29, 313. 2. 8

Interest on the value of the brig from the time of
sale, 21 June 1819...................................................................

3. Amount of two freights while the brig was 
employed in the service of the government 
and before her sale............................................ 16, 000.

Amount of one freight while the 
Freight for use brig was employed in trans

porting troops........................ 8,000. $24,000.

Interest on the freights of which the Mexican 
government received the value from the date 
of the sale of the brig 21 June 1819....................................

4. Specie taken from on board the brig by the
Mexican Officers at Mazatlan............................................... 1, 200.

Interest from the time of seizure, 24th of January
1818...........................................................................................

5. Sundry stores and articles taken from the brig by
the Mexican Officers at Mazatlan; the amount 
verbally stated by Captain Myrich and
admitted in general terms by the Captors............................ 1, 621.

Interest from the time of seizure 24th of January
1818...........................................................................................

$87, 657. 4. 9

The memorial did not specify the amount of interest but alleged that 
the claimants in this case were peculiarly entitled to interest, since 
the Mexican Government had actually kept and used the money for 
a period of twenty-two years.663

A unanimous award in favor of the claimants was made by the 
Commissioners, who allowed “for the amount of the cargo of the said 
Brig seized as aforesaid the sum of $25,218.26 and for the said Brig the 
further sum of $13,313.33 together with the interest thereon at the rate 
of five per cent, per annum from the 15th day of December, 1821, 
being the date of the decree of restoration under the Mexican authori
ties to the date of this award to wit the 20th day of January 1841, 
which in the whole amounts to $75,323.80”.

It will be seen that items 3, 4, and 5 of the claim were disallowed 
in totoy while parts of items 1 and 2 were allowed. The claim for loss 
of freights was disallowed in its entirety.

663 MS. Department of State.
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A claim was presented by the United States to the 1839 Commission 
established by the United States and Mexico, on behalf of Aaron 
Leggett, an American national, for losses sustained by Leggett when 
the steamer Bellona was seized by Mexican authorities in 1832, during 
a revolution, and impressed into the service of Mexico. Leggett was 
unable to replace the vessel and thereby lost his exclusive right of 
steam navigation on the Tabasco River—a right which he had pro
cured for a period of ten years. At the time of the seizure Leggett 
was engaged in extensive operations in the exporting of logwood. 
He had considerable logwood gathered and ready for shipment, had 
made contracts with laborers, had hired small steamers to assist in 
collecting the logwood, and had chartered other vessels to aid in its 
exportation. The Bellona was returned to Leggett, as he claimed, 
in a damaged condition, and it sank shortly thereafter on account 
of damages received while in the Mexican service.

Leggett claimed damages for the amount he was obliged to pay on 
these several contracts, for the loss of profits on the logwood that was 
ready for shipment, and for the general breaking-up of his business.

The American Commissioners would have allowed him $407,079.41, 
while the Mexican Commissioners would have disallowed the claim in 
its entirety. Baron Roenne made an award in the case in the amount 
of $99,487.94, without giving an explanation of his computations.

Leggett claimed that the decision of the Umpire was based on 
false and fraudulent testimony. He presented his claim to the 
Board of Commissioners established by the United States in 1849 to 
settle claims of American citizens against Mexico, and that Board, 
composed of Messrs. Payne, Smith, and Evans, held that the claim 
was not identical with the one that had been adjudicated by the 
1839 Commission but was based, instead, on a new and distinct wrong, 
i. e. “the extent of damages claimed is the diminution of the award 
made by the Umpire in consequence of the false testimony interposed 
by Mexico, to defeat his just demand”. In making an award in 
favor of the claimant the Board of Commissioners stated that they 
were “at a loss to determine by what rule or upon what principle to 
estimate the damage”. The claimant had endeavored to elicit from 
the Prussian Government any record of the basis of the original 
award, but the request for such information as may have been trans
mitted to that Government by Umpire Roenne was denied. The 
Board referred to the circumstance that the claimant was not at 
fault in this respect. It also referred to the labor and expense 
involved in presenting the claim. It allowed $75,000, together with 
interest in the amount of $34,296, or a total additional amount of 
$109,296,664 without making further explanation of the method of 
calculation of the amount awarded.

664 Opinion, ms. Department of State.
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The American vessel Montijo was seized by revolutionists in 
Panama on April 6, 1871 and detained and used for a period of 63 
days, first by the revolutionists and later by the Government of 
Panama. It was alleged that her officers and crew were compelled 
The Montijo by threats and violence to remain on the vessel and
(U. S. v. to work her as ordered by the captors; that the vessel
Colombia) itself was damaged by the use; that her stores were
used and destroyed; that her insurance was periled; and that her 
regular and legitimate business of carrying mail between ports of 
Panama was broken up. The revolution or insurrection was ter
minated by a treaty under the terms of which the legitimate Govern
ment of Panama granted full amnesty to the wrongdoers and assumed 
responsibility for all damages arising out of the revolution, expressly 
including the expense of the steamers seized and used.

The claim for damages against Colombia was arbitrated under the 
terms of an agreement of August 17, 1874. The Commission selected 
was composed of Mariano Tanco (appointed by Colombia), Bendix 
Koppel (appointed by the United States), and Robert Bunch (British 
Minister Resident), who was named final referee or umpire.665 *

Under the terms of his award of July 25, 1875 Umpire Bunch 
allowed $33,401 for the use of the steamer and for necessary repairs.668 
In the course of his opinion he stated that: 667

The task of the undersigned approaches its conclusion. He has reviewed in 
the one case, in considerable detail, in the other, in a much briefer form, the 
opinions of the two Honorable Arbitrators of Colombia and the United States of 
America. It remains for him to give his own Decision on the two points to which 
the Convention of Arbitration limits its labours.

These are:
1st Whether Colombia, as represented by the Government of the Union, is or 

is not responsible to the owners of the “Montijo”, her Captain, Officers, and 
Crew, for the events which have given rise to this arbitration.

2nd If she be so responsible, then in what sum is she indebted.
As regards the first point, the undersigned Decides:
[That Colombia is responsible to the owners of the “Montijo”.
That Colombia is not responsible to one of the owners (Mr. John Schuber), 

to the captain, officers, or crew, for personal damages as claimed by them.
As regards the second point, the undersigned Decides:]

ess 1871 For. Rel. 230, 239; 1872 For. Rel. 138, 142; 1874 For. Rel. 357; 1875 
For. Rel. 426, 427.

see 2 Moore’s Arb. 1421, 1427.
667 Minister Scruggs to Secretary of State Fish, August 13, 1875, ms. Depart

ment of State, 30 Despatches, Colombia, no. 115, enclosure 7.
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That Colombia is responsible to Messrs. Schuber, owners of the Montijo, in 
33,401 dollars, being

For the use of the Steamer by Messrs Herrera Diaz and their 
followers for 43 days @ 500 dollars a day $21. 500

For the use of the Steamer by the Government of Panama 
for 20 days before she was restored to her owners, at $500. 
per day $10. 000

For certain necessary repairs 1- 901

$33. 401

The undersigned will give his reasons for the above decisions—
As to the first point, he is compelled to decree the responsibility of the Colom

bian Government, because (A) it is the natural heir (if the expression may be 
permitted) of the liabilities of the State of Panama toward the owners of the 
“Montijo”. That this vessel was, at the time of her capture by Herrera and 
Diaz, engaged in the prosecution of a perfectly lawful and peaceful voyage there 
can be no doubt. With what she may have done in years gone by, with what 
she may have intended to do in some Contingency which had not arisen, and 
did not subsequently arise, this Tribunal can have nothing to do. She was on 
the 5th of April 1871, performing, with the full consent of and under special 
contract with the Constitutional Government of the State of Panama, a lawful 
voyage. That voyage was forcibly interrupted, the dominion of the owners was 
disturbed, she passed out of their Control and was not restored to it for a period 
of sixty three days. It is clear, on every principle of the plainest justice that 
“Someone” ought to pay for this act and for its consequences. That “Someone” 
could not be Herrera and Diaz because their responsibility was Saved by the 
Treaty of Peace, and its accompanying Amnesty. We have then to fall back on 
the State of Panama, which granted the Amnesty, and stipulated, moreover, as 
one of the Conditions of the Treaty of Peace, that it would pay for the use of 
the ltMontijo”: But that State has, for its own reasons, failed to do so. It is, 
then, to the General Government alone that the claimants can apply. As the 
final result of such application the undersigned decides that the said Government 
is liable.

But there is another and a stronger reason for such liability. This is (B) that 
the General Government of the Union through its officers in Panama, failed in 
its duty to extend to Citizens of the United States, the protection which, both 
by the Law of Nations and by special Treaty stipulation, it was bound to afford.— 
It was, in the opinion of the Undersigned, the clear duty of the President of 
Panama, acting as the Constitutional Agent of the Government of the Union, 
to recover the “Montijo” from the revolutionists and return her to her owner. 
It is true that he had not the means of doing so, there being at hand no naval 
or military force of Colombia sufficient for such a purpose, but this absence of 
power does not remove the obligation. The first duty of every Government is 
to make itself respected both at home and abroad. If it promises protection to 
those whom it consents to admit into its territory, it must find the means of 
making it effective. If it does not do so, even if by no fault of its own, it must 
make the only amends in its power, viz. compensate the sufferer.

For these reasons the undersigned holds Colombia liable to the owners of the 
“Montijo”. The sum of 500 dollars a day has been fixed, because that amount 
seems to have been constantly agreed upon [It was stipulated in the contract 
between the owners and the Panamanian Government that in cases of disturb
ance of public order, special contracts should be made for the conveyance of
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troops, and that for this service a sum not exceeding $500 a day should be paid 
the owners] between the Governments of Panama and the 
Messrs. Schuber as a fair price.

But the undersigned, whilst deciding on the liability to the 
Owners, does not see any necessity for indemnifying either 
Mr. John Schuber, the Captain, the Engineer, or the petty 

officers and Crew of the “Montijo”. No personal injury seems to have been 
suffered by any of these persons, and the inconvenience they experienced appears 
to have been small. In the case of the officers and crew probably there was none 
at all. The wages of all these latter have, doubtless, been paid by the owners, 
so that it really must have been a matter of indifference to them, whether they 
were sailing under the orders of Captain Saunders or of Senor Herrera.

As to Mr. John Schuber, the undersigned can scarcely consider as a case of 
false imprisonment his retention on board his own vessel. That he was not a 
free man is true, and that he suffered some inconvenience, and possibly some 
loss of business, by the act of which he complains, is probably the case. It is 
also possible that a court of Law might consider him entitled to personal damages. 
But the undersigned believes that a Tribunal, such as this is, may lawfully exer
cise considerable discretion of its own, and decide rather on broad general princi
ples than on a strict interpretation of written law. Such being his opinion, he 
concurs with the Arbitrator of the United States in striking out of the account 
presented by that Government the claims for personal damages of all the parties 
concerned.

Value of use 
determined by 
stipulation in a 
contract

After disallowing interest, the Umpire said:
The repairs rendered necessary during the occupation of the vessel seem fairly 

to belong to the claim, for which reason the sum of $1,901 is allowed.
The undersigned wishes to point out that the sum now awarded is simply 

that which the Government of Panamd ought to have paid immediately that the 
vessel was returned to her owners, and for which it and the revolutionists against 
its authority received full value. If anything is to be paid at all, it can scarcely 
be less than the amount now awarded. It is true that the duty of payment is 
transferred from the State of Panamd to the Government of the Union, but it is, 
of course, open to this latter, should it see fit to do so, to claim the sum for the 
National Treasury. If this course be pursued, and an offending State be held 
strictly accountable to the Nation at large for all expenses caused by its local 
disturbances, the undersigned believes that these will become less frequent and 
less violent in their character. That this of itself will be a great gain to the 
Republic, morally and materially, it requires no argument of the undersigned to 
point out.668

Expense of 
hiring

The case of the Henry Reed (United States v. Belgium) 669 involved 
the seizure and use in the Congo of a boat belonging 
to the American Baptist Missionary Union. The 
boat was seized, under protest of the owners, by the 

authorities of the Belgian Congo. The Belgian Government claimed 
that the boat was seized under a mistake of fact and that as soon as 
the Governor General was informed of the fact he ordered the resti
tution of the boat. The vessel was restored to the owners on August 10,

668 Minister Scruggs to Secretary of State Fish, August 13, 1875, ms. Depart
ment of State, 30 Despatches, Colombia, no. 115, enclosure 7.

869 1888 For. Rel. 29-35.
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1887. The complainants were “liberally indemnified” for the 
injuries occasioned—the compensation “including the expense of hir
ing for the whole period of the absence of the boat up to the day of 
her final surrender”.670

The claim of Mrs. Luella A. Oteri, a citizen of the United States, 
was founded on the seizure, on July 15, 1892, by Colonel Miela, chief 
of the forces in insurrection against the Government of Honduras, of 
the steamer Joseph Oteri, Jr., owned by the claimant. The vessel 
was used in an expedition to Trujillo. The claim was for the sum of 
$42,854.25 and was composed of two items—$22,899.95 for losses 
alleged to have been suffered in the fruit business during the detention 
of the steamer, and $19,954.30 for damages resulting from the denial 
to this steamer of entrance into the ports of Honduras in July 1892.671

A new administration came into power in Honduras when the 
revolutionary movement begun by Colonel Miela became victorious. 
On September 5, 1899 the new government agreed to pay to the 
United States Consul at Tegucigalpa, out of the customs receipts of 
La Ceiba, $2,500 gold (or its equivalent in Honduran silver) in 

. monthly installments of $250, “as payment for serv- 
ue o services by the steamer” and not “as an indemnity

for damages”.672
In the case of Orr & Laubenheimer (United States v. Nicaragua),673 

decided under the terms of the protocol of March 22, 1900, the claim
ants asked indemnity on account of damages sustained by the loss of 
use of its launches when the Nicaraguan authorities seized and used 
them for the transportation of troops. The Arbitrator, General 
E. P. Alexander, held that the Nicaraguan Government officers could 
take this private property in war time but that compensation must be 
paid therefor. The launches or tugs were used by the firm to load 
bananas on steamers plying between Nicaragua and the United 
States. The Arbitrator allowed 30 percent of the ideal cargo of the 
steamers as the amount of the loss for two days’ delay of each of the 
steamers engaged in collecting and exporting bananas. In the course 
of his decision of June 16, 1900, he stated, in connection with the 
claim of Orr & Laubenheimer for $1,000 for the hire of their tugs, that:

I think it proper to allow liberally for the use of the tugs in view of the military 
value of their services in Nicaragua’s emergency. But after separate compen-

*7o 1888 For. Rel. 30, 32.
871 1899 For. Rel. 352-354.
872 Ibid. 354.
873 1900 For. Rel. 824, 826; see also ante, pp. 203-205 et seq.
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sation has been allowed for the wages of the crew ($100) and for the hire at 
. extreme rates ($700) of two other tugs to do their work in

Minor expenses, their absence, I think an allowance of $50 per boat per day for
wear and lchTj . _ . p i • iand profit minor expenses, wear and tear, and profit, is ample,

I therefore allow under this head the sum of $200.674
The United States presented a claim on behalf of the Orinoco 

Steamship Company, an American corporation, to the American- 
Yenezuelan Claims Commission established by the two Governments 
pursuant to the protocol of February 17, 1903. One item of the 
claim was for $147,083.79 for losses and damages sustained by the 
company during the then-recent revolution, including services ren
dered to the Government of Venezuela.675 Of this amount $28,401.55 
(or 37,000 pesos) was claimed for the detention and hire of the claim
ant’s steamship Masparro from May 1 to September 18, 1902 (141 
days), at 100 pesos daily (14,100 pesos), and for the detention and 
hire of the claimant’s steamship Socorro from March 21 to November 5, 
1902 (229 days), at 100 pesos daily (22,900 pesos).

Umpire Barge held that Venezuela was liable for the use of the 
vessels against the revolutionists and that it mattered not “whether 
claimant, as the Government affirms and as evidence seems clearly to 
show, if not taking part in the revolution, at all events favored the 
revolutionary party, because the ships were not taken and confis
cated as hostile ships, but were claimed by the Government, evidence 
shows, because it wanted them for the use of political interest, and 
after that use were returned to the owners”.676

In computing the compensation awarded Umpire Barge said:677
For all these reasons there is due to claimant from the side of the Venezuelan 
Government, a remuneration for the service of the steamers Masparro and 
Socorro, respectively, from May 1 to September 18, 1902 (one hundred and 
forty-one days), and from April 1 to November 5, 1902 (two hundred and nine-
Prevailin rate of ^een together three hundred and sixty days);
hfrp g And whereas, according to evidence since 1894 these steam

ers might be hired by the Government for the price of 400 
bolivars, or 100 pesos, daily, this price seems a fair award for the forced 
detention:

Wherefore for the detention and use of the steamers Masparro and Socorro 
the Venezuelan Government owes to claimant 36,000 pesos, or $27,692.31.

Further on claimant claims $2,520.50 for repairs to the Masparro and $2,932.98 
for repairs to the Socorro, necessitated, as claimant assures, by the ill usage of the 
vessels whilst in the hands of the Venezuelan Government.

Now, whereas evidence only shows that after being returned to claimant 
Cost of re airs s^eamers required repairs at this cost, but in no wise that
disallowedPairS those repairs were necessitated by ill usage on the side of 

the Government;

674 1900 For. Rel. 833.
075 Ralston’s Report (1904) 72, 93.
676 Ibid. 94.
677 Ibid. 94-97.
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And whereas evidence does not show in what state they were received and in 
what state they were returned by the Government;

And whereas it is not proved that in consequence of this use by the Government 
they suffered more damages than those that are the consequence of common 
and lawful use during the time they were used by the Government, for which 
damages in case of hire the Government would not be responsible;

Where the price for which the steamers might be hired is allowed for the use, 
whilst no extraordinary damages are proved, equity will not allow to declare the 
Venezuelan Government liable for these repairs:

Wherefore this item of the claim has to be disallowed.
Evidence in the next place shows that, on May 29 and May 31, 1902, 20 bags 

Provisions r*ce’ ^ barrels potatoes, 10 barrels of onions, 16 tins of
lard, and 2 tons of coal were delivered to the Venezuelan 

authorities on their demand on behalf of the Government forces, and for these 
provisions, as expropriation for public benefit, the Venezuelan Government 
will have to pay;

And whereas the prices that are claimed, viz, $6 for a bag of rice, and $5 for a 
barrel of potatoes, $7 for a barrel of onions, $3 for a tin of lard, and $10 for a 
ton of coal, when compared with the market prices at Caracas, do not seem 
unreasonable, the sum of $308 will have to be paid for them.

As for the further $106.40 claimed for provisions and ship stores, whereas 
there is given no proof of these provisions and stores being taken by or delivered 
to the Government, they can not be allowed.

For passages since April 1, 1902, claimant claims $224.62, and whereas evidence 
shows that all these passages were given on request of the 
Government, the claim has to be admitted, and whereas the 

prices charged are the same that formerly could be charged by the “Orinoco 
Shipping and Trading Company,” these prices seemed equitable;

Wherefore, the Venezuelan Government will have to pay on this item the 
sum of $224.62.

As to the expenses caused by stoppage of the steamer Bolivar at San Felix 
when Ciudad Bolivar fell in the hands of the revolution—

Whereas this stoppage was necessitated in behalf of the defense of the Govern
, ment against revolution;W or or revolutionary losses And w^ereas n0 unlawful act was done nor any obligatory

act was neglected by the Government, this stoppage has to 
be regarded, as every stoppage of commerce, industry, and communication 
during war and revolution, as a common calamity that must be commonly 
suffered and for which government can not be proclaimed liable;

Wherefore, this item of the claim has to be disallowed.
And now as for the claim of $61,336.20 for losses of revenue from June to 

November, 1902, caused by the blockade of the Orinoco;
Whereas a blockade is the occupation of a belligerent party on land and on sea 

of all the surroundings of a fortress, a port, a roadstead, and even all the coasts 
of its enemy, in order to prevent all communication with the exterior, with the 
right of “transient occupation” until it puts itself into real possession of that port 
of the hostile territory, the act of forbidding and preventing the entrance of a port 
Ri ht to close °r a r*ver 011 own ^err^ory order to secure internal peace 
the river and Preven^ communication with the place occupied by

rebels or a revolutionary party can not properly be named a 
blockade, and would only be a blockade when the rebels and revolutionists were 
recognized as a belligerent party;

And whereas in absolute equity things should be judged by what they are and 
not by what they are called, such a prohibitive measure on its own territory can
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not be compared with the blockade of a hostile place, and therefore the same rules 
can not be adopted;

And whereas the right to open and close, as a sovereign on its own territory, 
certain harbors, ports, and rivers in order to prevent the trespassing of fiscal laws 
is not and could not be denied to the Venezuelan Government, much less this 
right can be denied when used in defense not only of some fiscal rights, but in 
defense of the very existence of the Government;

And whereas the temporary closing of the Orinoco River (the so-called “block
ade”) in reality was only a prohibition to navigate that river in order to prevent 
communication with the revolutionists in Ciudad Bolivar and on the shores of 
the river, this lawful act by itself could never give a right to claims for damages to 
the ships that used to navigate the river;

But whereas claimant does not found the claim on the closure itself of the 
Orinoco River, but on the fact that, notwithstanding this prohibition, other ships 
were allowed to navigate its waters and were dispatched for their trips by the 
Venezuelan consul at Trinidad, while this was refused to claimant’s ships, which 
fact in the brief on behalf of the claimant is called “unlawful discrimination in 
the affairs of neutrals,” it must be considered that whereas the revolutionists 
were not recognized as belligerents there can not properly here be spoken of 
“neutrals” and “the rights of neutrals;” but that

Whereas it here properly was a prohibition to navigate;
And whereas, where anything is prohibited, to him who held and used the right 

to prohibit can not be denied the right to permit in certain circumstances what as a 
rule is forbidden;

The Venezuelan Government, which prohibited the navigation of the Orinoco, 
could allow that navigation when it thought proper, and only evidence of unlaw
ful discrimination, resulting in damages to third parties, could make this permis
sion a basis for a claim to third parties;

Now, whereas the aim of this prohibitive measure was to crush the rebels and 
revolutionists, or at least to prevent their being enforced, of course the permission 
that exempted from the prohibition might always be given where the use of the 
permission, far from endangering the aim of the prohibition, would tend to that 
same aim, as, for instance, in the case that the permission were given to strengthen 
the governmental forces or to provide in the necessities of the loyal part of the 
population ;

And whereas the inculpation of unlawful discrimination ought to be proved;
And whereas, on one side, it not only is not proved by evidence that the ships 

cleared by the Venezuelan consul during the period in question did not receive the 
permission to navigate the Orinoco in view of one of the aforesaid aims;

But whereas, on the other side, evidence, as was said before, shows that the 
Government had sufficient reasons to believe claimant, if not assisting the revo
lutionists, at least to be friendly and rather partial to them, it can not be recog
nized as a proof of unlawful discrimination that the Government, holding in view 
the aim of the prohibition and defending with all lawful measures its own exis
tence, did not give to claimant the permission it thought fit to give to the above- 
mentioned ships;

And whereas therefore no unlawful act or culpable negligence on the part of the 
Venezuelan Government is proved that would make the Government liable for 
the damages claimant pretends to have suffered by the interruption of the naviga
tion of the Orinoco River, this item of the claim has to be disallowed.

The last item of this claim is for $25,000, for counsel fees and expenses incurred 
in carrying out the above examined and decided claims;

But whereas the greater part of the items of the claim had to be disallowed;



PROPERTY 1137

And whereas in respect to those that were allowed it is in no way proved by 
evidence that they were presented to and refused by the Government of the 

Republic of the United States of Venezuela, and whereas there
fore the necessity to incur those fees and further expenses in 
consequence of an unlawful act or culpable negligence of the 

Venezuelan Government is not proved, this item has, of course, to be disallowed. 
For all which reasons the Venezuelan Government owes to claimant:

Expenses dis
allowed

United States
For detention and use of the steamers Masparro and gold.

Socorro 36,000 pesos, or....................................................$27, 692. 31
For goods delivered for use of the Government.................... 308. 00
For passages............................................................................ 224. 62

Total................................................................................. 28, 224. 93

The launch Protector was seized in 1900 by Venezuelan authorities 
to be used against revolutionists. However, in transporting it to a 
certain railway to be there transported to Lake Valencia where it 
was to be used, the launch was badly damaged by careless or inefficient 
handling and was rendered totally useless. The Government of 
Venezuela paid the cost of removing the launch to a vacant lot.

A claim against Venezuela was presented to the Commission 
established by the United States and Venezuela under the terms of 
the 1903 protocol, on behalf of George W. Upton,*78 the American
owner. His claim was for $30,220.43, which was itemized as 
follows:678 679 680

(a) Loss of the launch, Protector............................................. $3, 500. 00
(b) Loss of steel lighter......................................................... 4, 002. 25
(c) Loss of steamer Parupano................................................ 8, 714. 75
(d) Loss of 575 sacks of coffee and all chattels at El Salto de

Diablo........................................................................... 10,015.00
(e) Loss of money by expulsion of colonists........................ 3, 988. 43

tion:
of private 
property for 
public use

30, 220. 43

It was held that “The seizure of the launch may have been justified 
Just compensa- by the necessities of the state, but it was a taking of 

for taking private property for public use and involved the 
obligation of just compensation to the owner,”680 
As the launch appeared to have some value in its 

then-existing condition and as it was still the property of the claimant, 
$3,000 rather than $3,500 was allowed, together with interest from 
October 15, 1900—a date subsequent to the taking.

The steel fighter, referred to in item (6) of the claim, was seized in 
July 1902 by the military authorities of Venezuela in order to use it 
in the construction of a barricade against an attack by revolutionists.

678 Morris’ Report (1904) 384, 387.
679 Ibid. 388.
680 Ralston’s Report (1904) 172, 173.
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The lighter was filled with stones, rocks, and sand of great weight. 
It was discovered that the weight greatly damaged the hull, and 
upon the complaint of the claimant's agent, the Venezuelan authori
ties removed the stones, sand bags, etc. The claimant urged that 
the fighter was rendered useless and that the repairs would cost as 
much as the price of a new fighter. Here again it was asserted that 
“The right of the state, under the stress of necessity, to appropriate 
private property for public use is unquestioned”, but that there was a 
“corresponding obligation to make just compensation to the owner 
thereof”. The Commission awarded $2,000 with interest on this 
item of the claim.681

The other items of the claim were disallowed on the ground that 
they were losses sustained as an incident of the war then existing in 
Venezuela.

In the claim of Beuckeleers (Belgium v. Germany),682 the Belgian- 
German Mixed Arbitral Tribunal had before it a case where a Belgian 
river boat had been abandoned by her crew in Germany at the outset 
of the World War and thereafter had been used by the German 
authorities. The owners claimed indemnity from Germany for the 
use of the boat. The Mixed Arbitral Tribunal held in its decision of 
October 15, 1923, that:

With regard to the facts:
Whereas the German Government is not responsible by virtue of a contract 

which would obligate it to pay the rent for the boat;
Whereas the claimant cannot take as a basis either a quasi-contract for man

agement or the illegal enrichment of the German Government, the Tribunal not 
having jurisdiction in the matter of a quasi-contract;

Whereas the claimant can claim only reparation for the damage resulting from 
the war measures taken with regard to his boat;

Whereas consequently the claim for rental could be justified only if the claim- 
No ecuniar an^ Provec* ^kat ^y taking possession of the boat the German

Government prevented him from disposing of it and renting 
it out;

Whereas he does not offer such proof and whereas he does not even furnish 
any information on that point;

Whereas the very fact that the crew voluntarily abandoned the “Miss Ctcile” 
before the authorities of Duisburg laid hands on it constitutes an abandonment 
on the part of the claimant which appears to exclude utilization by him of his 
lighter up to the date on which he regained possession of it in person or by an 
agent;

Whereas he does not allege that prior to that date he vainly asked for the 
restoration of his property;

Whereas it would serve no purpose to prove that Germany was responsible for 
the flight of the crew and that such flight made it impossible for the claimant to 
dispose of the boat since, even if the German authorities had arrested and impris
oned the members of the crew, that would have been a measure directed against

681 Ibid.
682 III Recueil des decisions des tribunaux arbitraux mixtes (1924) 556.
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persons and the German Government is not responsible, under Part X of the 
Treaty, for the pecuniary consequences of such measures;

. Whereas the only damage which the war measure can have
Responsible only causeci js thus reduced to the wear on the boat and the dam- 
boat age which it may have suffered;

Whereas the Tribunal has no ground whatever for estab
lishing the existence and amount of such damage;

For these reasons,
Rendering a preliminary decision;
Having considered Article 297e of the Treaty of Versailles and Articles 3 and 

58 of the Rules of Procedure;
Declares itself competent;
Requests the claimant to show, within a period of three months from notifica

tion of this decision, whether the utilization of the boat “Miss Ctcile” by the 
German Government caused any damage to that boat and, if so, what the amount 
of that damage is.683

The British Prize Courts have disallowed payment for the use of 
vessels requisitioned before or during condemnation proceedings and 
thereafter released to the owners as a result of the proceedings. This 
is based apparently on the view that the owner of the vessel to whom 
it is restored in presumably good condition has been benefited by the 
upkeep and repair of the vessel by the Admiralty during the period 
of use, or at least has suffered no loss, since the vessel could not have 
been used by the owner pending the adjudication.

The German ship Diisseldorf684 was mistakenly captured by a 
British ship in Norwegian territorial waters in 1918. The ship was 
subsequently requisitioned and used by the British Government and 
then released to the Norwegian Government which had made a claim 
for the release of the ship and cargo and costs and damages. The 
British Prize Court (Probate, Divorce and Admiralty Division) 
refused to allow damages or costs. On appeal, the Judicial Committee 
of the Privy Council allowed the cost of the return voyage of the vessel 
to Norway. It declined, however, to allow marshal’s fees or the 
claim “for an account of profits made by the Crown from the use of 
the ship, or alternatively, for payment of a reasonable sum for her 
use”.685

On July 16, 1917 the Pellworm and three other German ships were 
captured by British ships after they had drifted into the territorial 
waters of the Netherlands. The captors’ violation of Netherland 
neutrality was inadvertent. On July 31, 1917 the British Govern
ment requisitioned the vessels. Two of the vessels, the Pellworm 
and the Marie Horn, were subsequently torpedoed and sunk by 
Germany. The two other vessels, the Heinz Blumberg and the 
Breitzig, were restored to the Government of the Netherlands, and 
that Government was awarded the appraised value of the two lost

683 Ibid. 559-560, translation.
684 IX Lloyd’s Reports of Prize Cases (1923) 1.
685 Ibid. 14, 20-22.
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vessels (in lieu of the obligation on the part of the captor to return 
these vessels to the neutral power) by the Judicial Committee of 
the Privy Council.686 The claim for damages or compensation for 
the use of the vessels by the British Government was disallowed.

On January 27, 1916 the S.S. Edna, of then-recent American 
registry, while en route to Barbados and Martinique, West Indies, 
with a cargo of nitrate loaded at Chilean ports, was overhauled and 
seized as a prize of war by the British warship Newcastle and imme- 
The S S Edna lately thereafter was taken to Port Stauley, Falk

’ * land Islands, approximately 2,500 miles away, for
adjudication in prize. Prior to its purchase by Americans the 
vessel had been of Mexican registry and had supplied coal to the 
German cruiser Leipzig, then operating off the Mexican coast prior 
to the Battle of Falkland Islands. Subsequently, the Edna was 
temporarily delivered to the Crown, and the proceedings were trans
ferred to England.

On April 2, 1919 the Probate, Divorce and Admiralty Division of 
the British High Court of Justice (Lord Stemdale, President) held 
that the Crown had “reasonable ground for seizing the ship” and 
that, although the vessel had been requisitioned by the British 
Government under a temporary requisition and had been in use by 
the Crown, the claimants were legally entitled only to have the 
vessel returned in the same condition she was in when seized, without 
costs.687 From this judgment each litigant appealed to the Judicial 
Committee of the Privy Council. On March 10, 1921 that tribunal, 
speaking through Lord Sumner, affirmed the judgment of the lower 
court, stating that it was “quite impossible to say that there was not 
probable cause for supposing that she had been a German ‘fleet 
auxiliary’ and so was liable to seizure with a view to condemnation ”.

Lord Sumner stated in reference to the measure of damages, that:
The conclusion therefore must be that on no ground are the captors liable in 

damages or costs. The claim for something in the nature of an account of 
profits, earned by the use of the vessel while under requisition, is equally unsus
tainable. There is no theory of the relations between captors and claimants, still 
less between His Majesty, for whose use the ship was requisitioned, and the 
shipowners, which would support a claim of such a kind. No issue has been 
raised as to unrepaired injury sustained by the ship: the claim, if any, must be for 
damages and costs only. It is right to recognize that a result which restores the 
ship to her owners but leaves them without recompense of any kind for the loss of 
the use of her between 1916 and 1919 must be profoundly disappointing to them, 
and may seem to be not without some suspicion of paradox in law. It would be 
unsatisfactory that so long a time should have elapsed before this cause could be 
brought to an issue, were it not that the claimants do not seem to have taken any

686 Ibid. 147. The case is distinguishable from that of the Valeria, antet p. 1007,
in that here the Pellworm and the Marie Horn were destroyed after having been 
requisitioned by the British Government. In the case of the Valeria the vessel 
had to be destroyed while being taken to a British port. ,

687 Ibid. 51. .
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active steps to accelerate it and may well be supposed to have recognized that 
the delay was one which they could not fairly complain of. It is to be hoped, 
however, that, whatever the conditions of future wars may be, this case may never 
be regarded as anything but highly exceptional in this particular.688

The owners, having exhausted their rights in the British courts, 
asserted a claim against the Government of the United States for 
$670,807.20,689 with interest from January 27, 1916, under and pur

suant to the provisions of the agreement made 
between the United States and Great Britain of 
May 19, 1927, for the “Disposal of Certain Pecuniary 
Claims Arising Out of the Kecent War”.690 Under 

the terms of this agreement each of the two Governments assumed 
(and released the other from) certain obligations with respect to the 
settlement of meritorious claims against the other, in which judicial 
recourse had been exhausted. It was agreed by the Government of 
the United States that the claim of the owners of the S.S. Edna 
should be submitted to arbitration before Judge John C. Knox, of

688 Ibid. 85, 88.
689 The items of damage listed by the claimants in their Brief, were as follows:

Freight due on Nitrate cargo, 2175 tons @ $20..................................................................................[$]43t 500.00
(See Exhibit “O’* to Original Claim)

Chartered to W. J. Grandfield & Co. under Government Form Time Charter for
12 month[s] @ $20,000 per month:

12 mos. at $20,000 ................................................................................................$240,000.00
Less operating expenses 12 months @ $4,765....................................................... 57,180.00

March 15,1916 to March 15,1917................................................................................................ 182t 820.00
(See Exhibit “D” to Original Claim)

Hire, March 15,1917 to Oct. 15,1917, 7 mos. at $10 per ton D. W.:
2700 D. W. tons................................................................................................... $189,000.00
Less operating expenses 7 mos. at $4,765 per mo............................................... 33,355.00 155,645.00

(See Exhibit “E” to Original Claim)
Hire, Oct. 15,1917 to June 28,1919,20 mos. 13 days @ $4.15 per ton bare boat.....................
(Steamer was redelivered to owners at Cardiff May 8, 1919, but did not arrive at 

New York until June 28, 1919. The rate of $4.15 per ton was allowed by the 
United States Government for steamers requisitioned. “Edna” would have 
been requisitioned about Oct. 15, 1917, and redelivered some time between 
February and July, 1919.)
(See Exhibit “F” to Original Claim)

Expenses in England, stores, outfitting, etc., for voyage to New York...............................
(See Exhibit “G” to Original Claim)

Wages, voyage from England to New York............................... ............................................
(See Exhibit “H” to Original Claim)

Wages and transportation of crew Atlantic Coast to San Francisco......................................
(See Exhibit “I” to Original Claim)

Cables, Notary fees, Affidavits, travelling and sundry expenses.........................................
(See Exhibit “J" to Original Claim)

Cost of Bond filed with British Government for release of steamer......................................
(See Exhibit “K” to Original Claim)

Counsel fees to January, 1922...................................................................................’................
(See Exhibit “L" to Original Claim)

$670,807.20
[Claimant's Brief submitted April 1, 1932 (1934, Washington, D.C.) 76-77.]

Interest was also asked, as indicated in the text above.
690 Treaty Series, no. 756.

. . . 288,954.80

17,015.60 

4,299.32 

1,601.98 

13,885.40 

1,545.40 

21,640.00

Agreement of 
May 19, 1927 
between U. S. 
and Gt. Br.
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the United States District Court for the Southern District of New 
York. On December 22, 1934 Judge Knox rendered a decision 
allowing a monetary award in favor of the claimants. He held that 
“Probablecause”- because the notorious character of the vessel 
unreasonable ’ there was probable cause for the capture of the 
t’cm^dus^^81" vesse^ and for prize adjudication; that the claimants 

1‘contributed to delay of the trial about as much as 
did the action of the Crown”; but that—
in view of the harshness that has characterized this branch of jurisprudence, I am 
compelled to say that claimants have obtained a result which, however, disap
pointing, would frequently be regarded in prize cases as an achievement of justice. 
But if the result be divorced from the rule of stare decisis, and be viewed in the 
light of fair and just dealing, claimants are entitled to some consideration. That 
they suffered grievous loss in being deprived of use of the Edna for more than three 
years must be admitted. Great Britain was the beneficiary of that loss for a period 
that was longer than her necessities and her rights as a belligerent reasonably 
required. While I fully recognize the immunity which has attached itself to 
sovereignty, and although I appreciate the respect which international tribunals 
have accorded such immunity, and the tolerance they have had for the rights of 
warring governments, I am convinced that, as an arbitrator, I am duty bound to 
conclude that claimants, in part at least, have a just grievance.

As to the damages to which the claimants were entitled, Judge Knox 
held that:

Claimants, I think, are not entitled to compensation for use of the Edna for such 
period as reasonably was necessary for the Crown to obtain 

Necessary and. an adjudication upon the charges made against the Edna. 
forTdh^kiation^ Neither can they, as heretofore said, rightfully ask compensa- 
lachesJ of claim- tion f°r sucl1 use over the time that was consumed by their 
ant, etc. own laches, or such as resulted from their desire to obtain a

good price from the British Government. But, making full 
allowance for these considerations, I think it safe to say, although not with 
entire accuracy, that the dilatory course pursued by the Crown delayed the prize 
proceedings for one year beyond the date upon which they reasonably should 
have been brought to finality. Whatever may be the necessities of war, they 
ought not to be allowed to serve as excuses for beclouding, if not obliterating, 
the just rights of neutrals.

My finding, therefore, is that the claimants are entitled, in the nature of demur
rage, to have upon the claim now before me, such sum of money (at the rate of 
exchange prevailing on May 8, 1919) as will represent the amount they would have 
earned as charter hire had the Edna, as a neutral vessel within the Port of London, 
upon May 8, 1918, been requisitioned by the British government for a period 
of one year at the rate that, upon such date, was being paid as requisition hire by 
that government for steamers of the size and class of the Edna. This rate, I was 
informed upon the argument, was 17 shillings per gross registered ton [The Edna 
was a vessel of 1,783 gross tons]. If this be not correct, the parties may so inform 
me. The sum arising from this calculation shall be diminished by the amount, 
over $9,000., paid by the British government to claimants in respect of earnings of 
the Edna upon the voyage made to France after the rendition of Lord Sterndale’s 
judgment.

All other items for which indemnification is asked, saving interest, will be dis
allowed for the reasons that such items, in view of the probable cause which the
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Crown had in seizing the Edna, would necessarily have been borne by claimants in 
the normal and regular course of prize court events. These items are properly 
chargeable to the events giving rise to the probable cause that justified capture of 
the boat.

Coming now to the question of interest, the agreement reached between the 
United States and Great Britain on May 19,1927, does not specifically contemplate 
_ that interest should be paid upon such claims thereunder as
IntArpQt _receive favorable recognition by this government. Whether 
interest shall attach to an allowance of a claim such as is here advanced, depends, 
very often, upon the action of the Congress. But, in this instance, the Congress 
has not acted. Having in mind, however, that the assumption of liability on this 
claim by the United States did not come about until May 19, 1927, and appreci
ating that only the sums saved to the United States by such agreement appear 
to be intended for the satisfaction of those claims of American nationals which 
fall within the scope of paragraph (2) of Article II, I should refrain from making 
an award of interest on the principal sum that I have decided should be received 
by claimants. Not being advised of the status of other claims coming within the 
scope of the agreement, I am in no position to determine their equities, and the 
effect thereon, of an interest allowance here. For this reason, it is my thought 
that, if Congress determines that claims established under the agreement should 
carry interest, the calculation thereof should be from May 19, 1927. I think, too, 
that the rate of any such calculation, in consideration of conditions existing over 
the greater portion of the intervening period, should not exceed four percentum 
per annum.691

691 Award of the Arbitrator in the claim of John A. Hooper, Sudden & Christenson, 
a corporation, G. W. McNear, Inc., Emil T. Kruse, Gilbert Loken and Edward Kruse 
(all citizens of the United States and of the State of California and owners of the 
American steamship Edna) for loss and damage suffered because of the unlawful 
seizure and requisition of said steamship by the British Government and the use 
thereof by said British Government for more than three years without compen
sation; ms. Department of State; H. Rept. 1358, 74th Cong., 1st sess., p. 7.

By the terms of an act approved August 19, 1935, Congress authorized and 
directed that there should be paid out of any money in the Treasury not other
wise appropriated, the sum of $78,025.83, with interest at the rate of 4 percent 
per annum from May 19,1927 to the date of the approval of the act, to Sudden and 
Christenson, Incorporated, John A. Hooper, Emil T. Kruse, Edward Kruse, Gilbert 
Loken, and G. W. McNear, Incorporated, or their successors in interest, jointly, 
upon receipt by the Secretary of State of satisfactory releases from the respective 
claimants of all claims for damages resulting from the capture on January 27, 
1916 and subsequent use by the British Government of the steamship Edna, “as 
recommended in the decision rendered on December 22, 1934, by the arbitrator, 
John Clark Knox, judge of the United States District Court for the South^p 
District of New York”, provided “That no part of the amount appropriated in 
this Act in excess of 10 per centum thereof shall be paid or delivered to or received 
by any agent or agents, attorney or attorneys, on account of services rendered 
in connection with said claim”, (Priv. No. 237, 74th Cong.; 1935 Session 
Laws, pt. 2, p. 106.) The interest from May 19, 1927 to August 19, 1935 
amounted to $25,748.52. The total amount awarded in this claim thus amounted 
to $103,774.35. (MS. Department of State, file no. 341.115 Su 2/220.)

114297—36------73
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Damage, in the nature of demurrage, is frequently allowed for the 
loss of the use of a vessel measured by the loss of freight, less 
expenses.692

Umpire Duffield, of the German-Venezuelan Claims Commission 
established under the protocols of February 13 and May 7, 1903, 
allowed the owners of the Ibis and the Explorador—the Orinoco 
Asphalt Company, a German company—damages for the wrongful 
refusal of the Venezuelan Consul at Trinidad—for a period of twenty- 
two weeks (from April to October 1902)—to grant clearance to these 
boats to the Island of Pedernales, Venezuela, where the company 
had concessions to work certain mining property. The port of 
destination was under the control of insurgents at the time of the 
refusal. The Umpire held that Venezuela, not having maintained 
an effective blockade of the place, was responsible for closing the port 
held by the insurgents and that the company was justified in declining 
the conditional permission offered—clearance of the vessels on pre
payment of duties due at the port of destination.

In estimating the damages properly allowable on this account 
(items 7 and 8 of the claim) the Umpire stated that: 693

Loss of freight

It results that the claimant company is entitled to recover such damages as 
they have established by their proof, which are:

Item 7a, 640 bolivars for the loss of freight for the lighter Ibis, 40 tons capacity, 
one trip in the month of April.

Item 8a, for loss of freight of lighter Ibis, twenty-two weeks, 22 voyages, at 
1,248 bolivars the round trip, 27,456 bolivars. It is held by the courts of England 

and the United States that damages in cases of demurrage, 
which is entirely analogous to the claimant’s claim, if it is not 

in fact demurrage, are measured by the value of the use of the vessel. (Re Trent 
v. Humber Company, Eng. Law Reports, 4th Chancery, 112; the Pietro G., 

39th Federal Reporter, U.S., 366.) The United States 
demurrage:fvalue Supreme Court have held, in The Potomac v. Conor (105 
vessej U.S., 630), that the average net profits on the trip for the season

may be adopted as the measure of damages for the loss of the 
use of the vessel resulting from collision. This latter case, however, was the case 
of a merchant vessel doing a general carrying business. The Ibis, it appears, 
was the company’s own property and engaged in transporting the company’s 
freight. It is quite certain that it would have had full freight from Pedernales to 
Trinidad on every voyage, and, taking into consideration the carrying on the 
return trip of supplies for the mines and food for the men, as well as machinery, 
it is fair and reasonable to believe that she would have had full freight on her 
return trip. The umpire therefore agrees with the Commissioner for Germany 
in the allowance of items 7 and 8a, viz, 624 bolivars and 27,456 bolivars.

692 The Gazelle (1844), 2 W. Rob. 279 (demurrage determined by deducting 
from the gross freight the ordinary expenses of a ship in earning freight); Euclid 
Williamson and others v. Alexander B. Barrett and others (1851), 13 How. 101 
(demurrage in case of collision for vessel not earning freight measured by the 
market price of the hire of the vessel, less expenses).

693 Ralston’s Report (1904) 586, 588-590.
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Item 8b, for injuries occasioned to the Ibis by her long stay in salt water, 728 
bolivars, is certainly a proper charge. It is held by the Supreme Court of the 

United States, if a vessel is capable of being repaired and 
Damage by stay restored to her original condition, the cost of such necessary 
m s t water repairs is a correct rule of damage. (The Granite State,
3 Wall., 310; The Baltimore, 8 Wall., 377.)

Item 8c, 4,520.66 bolivars for the wages of the captain and crew of the Ex
plorador during the time she was detained in Port of Spain, seems reasonable in 

amount, and no reason is presented in the opinion of the
a^es Commissioner for Venezuela why it should not be allowed.

The umpire agrees in the allowance by the Commissioner for Germany of this 
item.

The same is true of item 8d, which is like 8b except that it is for the Explorador 
instead of the Ibis. For the reasons stated in the other item, the amount is 
allowed, 829.74 bolivars.

Item 8h, 161,200 bolivars, is made up by the claimant as follows: By reason of 
the action of Venezuela, through her consul in Trinidad, the Explorador and the 
Ibis were practically put out of commission from the latter part of April to some 
time in October, 1902—twenty-two weeks. As the claimant was unable to use 
the boats, and presumably for the same reason which prevented their use could 
not have obtained the services of any other vessels, even if they could have cleared 
for Pedernales, which under the decree establishing that port is doubtful, all 
operations at the mines were stopped because the character of the asphalt was 
such that any long exposure depreciated its quantity and value. The claimant 
therefore charges for one hundred and twelve working days during this period, 
and claims that the normal production of the mines was 30 tons a day, and they 
could have produced during those days 3,360 tons, which was worth $25 United 
States gold (130 bolivars) a ton, which was the average price for the whole of that 
year, aggregating 436,800 bolivars, less the expense of production, transporta
tion, and exportation, 275,600 bolivars, leaving a balance of 161,200 bolivars. It 
will be seen, however, that this makes no deduction for the value of 3,360 tons of 
asphalt at the mine; but this asphalt was never removed, and is still presumably 
as good in its natural state as it was during the period in question. There is no 
claim that the market value of the asphalt has fallen, and for three months of the 
year 1902 the claimant's basis of $25 United States gold (130 bolivars) per ton 
would govern. There is no evidence of the value of the asphalt at the mines in its 
natural state, although in its trial balance of December, 1901, the company 
puts in the item of real estate, including the asphalt mine at 405,326 marks. It 
seems very clear that the principal sum of 161,200 bolivars cannot be recovered.

In the absence of any testimony on which any definite appraisal of the value 
of the asphalt at the mines can be based, the claimant has not shown the actual 
amount of his damage. In the opinion of the umpire a fair, and perhaps the 

only, measure of damage is interest on the amount for which 
?n Heu^Hoss^of Pr0<^uc^ m^nes would have sold during the period of

L stoppage of traffic. Perhaps mathematical accuracy might 
require this interest to be calculated for the average time, 

but under all the circumstances of the case the umpire is of opinion that it is 
just to allow interest for the entire period. The award made by the Commissioner 
for Germany on this item will therefore be reduced to interest for one hundred 
and fifty-four days at 5 per cent on 161,200 bolivars, namely, 3,444.84 bolivars.

On these figures the aggregate sum of 42,027.78 bolivars is awarded to the 
claimant, which includes the 4,466 bolivars agreed to by the commissioners for 
items 1-6, inclusive, with interest at 3 percent per annum on 37,606.46 bolivars 
from the date of the presentation of the claim, August 10, 1903, to and including 
December 31, 1903.
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FREIGHT

In the case of The Perthshire (Great Britain v. United States), a 
British vessel was captured on June 9, 1861 by the U. S. S. Massa
chusetts, attached to the United States blockading squadron, after 
the Perthshire had left Mobile on May 31, that port having been 
blockaded on May 26 of that year. The vessel was taken to a point 
about 200 miles from Pensacola, off which place she was released on 

June 12, 1861, the seizure not having been warranted 
by law or by the President’s proclamation allowing a 
certain time within which neutral ships might leave 

a blockaded port.
William Gray, the owner of the ship, asked £200 damages, and 

his claim was presented to Secretary of State Seward by Lord Lyons 
on October 11, 1861.694 The basis of his claim was explained as 
follows:

Freight for 
detention

. . . The ship had been nine days at sea when she was seized. She was 
taken back almost to the place from which she first started, and three days after 
that (or twelve days from leaving Mobile) she was as far from Liverpool as on 
the 31st of May, when she sailed from Mobile. Her freight was about £550 per 
month, and twelve days at that rate is about the sum I claim.695

Secretary of State Seward stated that the “sum seems to me not 
an unreasonable one” 696 and that the President would ask Congress 
to appropriate that amount and direct the captain who had detained 
the ship not to repeat the error. The sum of $1,000 was appropriated 
by an act of Congress approved January 17, 1862, in full settlement 
of the claim.697

At times freight 698 is considered as prospective profits and is dis
allowed on this ground. In the case of the ship Esther (United States

694 1861 For. Rel. 177.
695 Ibid. 162.
696 Ibid. 181.
6°7 12 Stat. 901.
698 The practice of the British Prize Courts in the allowance or disallowance of 

freight, is stated by Wildman to be as follows:
Thirdly, Of title to freight. A neutral vessel has a right to carry the 

property of the enemy, but subject to the right of the belligerent to bring 
in the ship so employed, for the purpose of bringing the cargo to adjudication. 
A neutral vessel so employed is entitled to her freight as a lien attaching to 
the cargo. The captor takes cum onere. The freight attaches as a lien, 
which he must discharge by payment, provided, as it must always be under
stood, that there are no unneutral circumstances in the conduct of the ship 
to induce a forfeiture of this demand (l) [(Z) Per Cur. The Bremen Flugge, 
4 Rob. 90; Consol, c. 275, Capm. p. 274, Coll. Mar. i. § 2; Alberic. Gent. Ad. 
Hisp. i. xxviii.; Heinecc. de Nav. viii.; Bynk. Q. J. P. i. xiv.] Where a 
neutral vessel is brought in on account of the cargo, the vessel is discharged 
with full freight, because no blame attaches to her; she is ready and able to 
proceed to the completion of the voyage, and is only stopped by the inca
pacity of the cargo. When such an incapacity on the part of the cargo occurs,
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v. Peru), for example, Attorney General Nathan Clifford (to whom 
was submitted the settlement of the American claims against the
Footnote 698—Continued.

the owner has done his utmost to carry his contract on to its consummation; 
it is a final execution as to the owner of the ship, inasmuch as it does not lie 
with him that the contract has not been performed (m). [(m) Per Cur.
The Fortuna, Edw. 56.] Freight is in all ordinary cases a lien, which is to 
take place of all others. The captor takes cum onere. It is the allowed 
privilege of a neutral to carry the property of the enemy, subject to its 
capture, and the temporary detention of his vessel; and if he does not pre
varicate or conduct himself in any respect with ill faith, he is entitled to his 
freight (n). [(n) The Yrouw Henrica, 4 Rob. 347.] When a Danish vessel
was taken on a voyage from the port of one enemy to the port of another, 
freight was given. In the case of vessels engaged in the coasting trade of 
the enemy the Court does not give freight, because that trade belongs 
peculiarly and exclusively to the enemy; but this rule has not been applied 
to voyages from the port of one enemy to the port of another, where there 
have not appeared any fraudulent or false proceedings in the conduct of the 
ship. This sort of traffic from one of his ports to the ports of another country 
has always been open, and is in its own nature subject to the uses of all man
kind, who are not in a state of hostility with him. The Dane has a perfect 
right in time of peace to trade between Holland and France, to the utmost 
advantage he can make of such a navigation; and there is no ground upon 
which any of its advantages can be withheld from him in time of war (o). 
[(o) The Wilhelmina, 2 Rob. 101 (n).] Though the rule in ordinary cases is, 
that freight is a lien which takes place of all others; it has been held, that 
that general rule may be altered by circumstances; that there is a class of 
cases to which it ought not to be applied, namely, that of ships carrying on 
trade between the ports of allied enemies. This is a trade which may be said 
to arise in a great measure out of the circumstances of the war, though not 
altogether, because such a trade exists, in a limited degree, in time of peace. 
In such a course of trade, although the Court has not altogether refused 
freight, it may not think it unreasonable that the captor should in preference 
be entitled to his expenses, inasmuch as the nature of such a trade cannot 
but very much influence the judgment which he must unavoidably form of 
his duty to bring in the cargo for adjudication. There is a middle case, that 
of a voyage not between the ports of allied enemies, but between the ports 
of belligerents. In such a case, there may be a presumption that the 
property belongs to the enemy exporter; but there is a foundation also for 
presuming that it may belong to the consignee, and that it could not have 
been sent to a belligerent country except under the protection of a license. 
In this case the Court allowed freight to take precedence of all expenses, 
except the law expenses of the captor (p). [(p) The Vrouw Henrica, 4 Rob.
343.] Where neutral ships had been brought in on account of their cargoes, 
which had been released on bail to answer freight and expenses, and before 
any decree pronounced the neutral country of the ships had become hostile, 
and by an order in council all freight become due or payable to subjects of 
that country was forfeited to the Crown; it was held that the Crown succeeded 
to the rights of the owners of the ship; that the acceptance of bail was merely 
substituting one security for another, and was not intended to place the 
owner of the ship, who has a lien on the cargo, in a worse situation; that the 
acceptance of bail does not alter the nature of his right, nor deprive him of his 
legal remedy; and he must be considered in law, though not in fact, to be 
still in possession of the cargo. It was held, that the Crown being sub-



fund of $300,000 paid by Peru to the United States in accordance 
Freight disal- with the convention of March 17, 1841) disallowed a 
lowed as pros- claim for loss of freight that might have been earned 
pective profits by the Esther but for her wrongful seizure on Decem
ber 28, 1822 and condemnation in May 1823 by the Peruv an author-
Footnote 698—Continued.

stituted for the owner of the vessel, had the same right, and was entitled to 
freight (q). [(#) The Prosper, Edw. 72.] When the Crown takes to itself
the rights of one of the parties against the other, so far as they arise out of 
the same individual transaction, it is to the same extent bound by the obliga
tions of that party towards the other; and, therefore, where a sum had been 
advanced on bottomry to enable the ship to continue its voyage; it was held, 
that without breaking in upon the principle that the Crown is not to regard 
latent remote claims of third parties arising on foreign tranactions, the sum 
of money so advanced ought to be deducted from the freight (r). [(r) The
Constantia, Edw. 232.] Where a ship was stopped at the mouth of the 
port of her destination by a blockading squadron, and blown out at sea and 
captured, and then recaptured and carried by the recaptors to a distant 
port, and there sold at a great loss to pay salvage; it was held, that as the 
incapacity to complete the voyage could not be exclusively attributed either 
to the owner of the ship or to the owner of the cargo, since the ship could not 
have entered the interdicted port in ballast any more than the cargo could 
have entered it in any other vehicle, equity required that the loss should be 
divided, and the payment of a moiety of the freight was decreed. Where 
a ship chartered to Lisbon was captured on her return voyage off Falmouth, 
and afterwards recaptured and carried into Falmouth, and the cargo was not 
decreed to be restored till some months after the restitution of the ship, 
which sailed without the cargo, the ship was held entitled to the whole freight, 
subject to a deduction of one-eighth for salvage (s). [(s) The Racehorse,
3 Rob. 101; The Martha, ibid, (n).] Where a ship bound from Liverpool 
to Halifax and the West Indies and back was captured, and recaptured and 
brought back to Plymouth, and it appeared that by the terms of the charter 
party no freight was to become due till the ship arrived at Halifax; it was 
held, that both upon principle and practice, and from the fair sense of the 
particular contract between the parties, no freight was due (£). [(0 The
Hiram, 3 Rob. 180.] Where a ship and cargo on a voyage to London was 
captured and carried into Plymouth, and entitled to restitution because 
protected by a license, the ship was directed to be restored with freight and 
expenses on her arrival at the port of her delivery (u). [(w) The Wilelmina
Eleanora, 3 Rob. 234.] Where a ship justifiably captured, but not liable 
to condemnation, was lost by the culpable negligence of the prize master; 
it was held, that if the loss had happened by accident only in bringing in, 
the captor, having made a justifiable seizure, would not have been liable to 
any restitution, either for the freight or for the ship; but in this case the 
freight being as much a part of the loss as the ship, he was bound to answer 
equally for both, since by taking possession of the cargo he had deprived the 
claimant of the fund to which his security was fixed. Restitution in value 
of the whole freight was decreed (v). [(*;) The Der Mohr, 4 Rob. 314.]
Where a ship is decreed to be restored with freight, and the cargo is of a 
perishable nature, the Court will decree the sale of so much of the cargo as 
is necessary to discharge the freight (w). [(w) The Vrouw Margaretha, 4
Rob. 304 (w).] Where restitution of the ship and cargo was decreed without 
any fault on the part of the captor, and the value of the cargo was insufficient 
to pay the freight, it was held that the captor was not liable {x). [(a) The
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ities on the grounds of engaging in trade with the enemy and of 
unneutral conduct. The amount asked as freight was computed, in
Footnote 698—Continued.

Haabet, 4 Rob. 302.] Where a ship was restored with freight, and a com
mission of unlivery was taken out, and the cargo was restored before the 
unlivery was completed, and the master refused to carry on the cargo with
out a new agreement; it was held, that the act of unlivery was binding on 
the parties, and must be taken to be decisive in producing a complete dis
solution of the contract, and that freight was due notwithstanding the 
refusal (y). [(y) The Hoffnung, 6 Rob. 231.] Where a ship in distress
coming into a British port was seized, and it became necessary to transship 
the cargo to repair the vessel, and afterwards both ship and cargo were 
restored: it was held, that the maxim, that capture is delivery, is only true 
when the captor succeeds to the full rights of the enemy, and represents him 
as to those rights. If a neutral vessel, having enemy’s goods, is taken, the 
captain [captor] pays the whole freight, because he represents the enemy by 
possessing himself of the enemy’s goods jure belli; and although the whole 
freight has not been earned by the completion of the voyage, yet, as the 
captor by his act of seizure, has prevented the completion, his seizure shall 
operate to the same effect as the actual delivery of the goods to the con
signee, and shall subject him to the payment of freight. But if the ship and 
cargo, being both neutral, are restored, the consequence is only, that the 
ship must proceed and complete her voyage before she can demand her 
freight. If the cargo is restored while the ship continues under detention, 
still less reason is there to contend that she has earned her whole freight. 
In this case the ship failed in her contract, not owing to the cargo in any 
manner, but to her own state of distress originally, and afterwards to her 
dubious character. Under these circumstances, payment of freight pro 
rat& itineris peracti was decreed (2). [(2) The Copenhagen, 1 Rob. 289.]

Where a ship, bound to Maderia, was captured and recaptured, and a prize 
master put on board to navigate her to England, but the ship was obliged 
to put into Corunna in distress, being unfit to continue her voyage, and the 
cargo was there sold; it was held, that no freight was due (a), [(a) The
Louisa, 1 Dod. 317.] So where a ship was detained by embargo, to which 
the cargo was not liable, and the cargo having been brought out of its course, 
and detained on account of the ship, was finally compelled to find another 
vehicle to convey it to its market (b). [(b) The Worldsborgaren, 4 Rob. 17;
The Isabella Jacobina, 4 Rob. 77.] An embargo, which renders it impossible 
for a master to perform his contract of affreightment, discharges the lien 
which he has upon the cargo for his freight (c). [(c) The Theresa Bonita,
4 Rob. 236; The Isabella Jacobina, 4 Rob. 77.] Freight is forfeited by 
unneutral conduct. Thus, ships engaged in a privileged trade of the enemy, 
by which he is relieved from the pressure of war, are not entitled to freight, 
as vessels sailing on a voyage in the coasting trade of the enemy (d) [(d) 
The Atlas, 3 Rob. 304; The Emanuel, 1 Rob. 296], or between the mother 
country and its colony (e). [(c) The Rebecca, 2 Rob. 101; The Immanuel,
2 Rob. 186. As to the Immanuel and the Rose, quaere; these seem to be 
cases in which the ship is confiscable.] So a ship is not entitled to freight 
for contraband articles (/) [(f) The Sarah Christina, 1 Rob. 242; The Mer- 
curias, 1 Rob. 288]; and the master is not permitted to aver his ignorance, 
for in time of war he is bound to know the contents of his cargo (g). [(<7)
The Oster Risoer, 4 Rob. 199.] So where a vessel was carrying a cargo par
tially protected by a license, freight was refused for so much of the cargo 
as was within the protection (h). [(h) The Jonge Clara, Edw. 371.] But
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part, on the basis of the freight earned during a previous voyage. 
The Attorney General allowed the value of the vessel at the time of
Footnote 698—Continued.

freight was allowed on a cargo condemned as engaged in the coasting trade 
of the enemy, with papers purporting a destination to a neutral port, whence 
the voyage had been continued by the owner of the cargo; where it did not 
appear, that the owner of the ship was privy to the fraudulent prolongation 
of the voyage (i). [© The Ebenezer, 6 Rob. 250.] But where a ship is
sailing with a false destination, freight is forfeited, unless the owner of the 
ship can shew clearly, that he has been duped by the fraud of the master (k). 
[(&) The America, 2 Rob. 36.]

A captor is entitled to freight on a neutral cargo in an enemy’s ship, when 
he carries the cargo to its original port of destination. This rule is conform
able to the text law (n) [(n) Consolato, c. 273, §7, Coll. Mar. 4], and the 
opinion of the most eminent jurists. Quod additur de vecturae pretiis 
solvendis, says Bynkershoek (o) [(o) Q. J. P. i. xiii], ejus juris rationem non 
adsequor. Satis intelligo, qui naven hostilem occupant etiam occupasse 
omne jus, quod navi sive navarcho debebatur ob merces translatas in por- 
tum destinatum. Proponitur autem navem in ipso itinere fuisse captam. 
Eccur igitur capienti solvam mercedes? Si quo cepit navem, earn cum 
mercibus in locum destinatum perducere paratus sit, ejus juris rationem 
intelligerem, alioqui non intelligo. In the case of the Vryheid (p) [(p) 
Lords, 23rd April, 1784], all the considerations that could be applied to this 
question were fully canvassed; and it was there recognised as the true rule, 
that the captor who has performed the contract of the vessel, is, as a matter 
of right, and of course entitled to freight; although, if he has done any thing 
to the injury of the property, he may remain answerable for the effect of such 
misconduct or injury in the way of set-off against him. Hence, where a 
captor carried a cargo to Lisbon, the port of destination, and the consignee 
was put into possession informally, and apparently without a shadow of 
right by the hand of the Portuguese government; and the cargo was sold and 
the proceeds left in the hands of a Portuguese house, with consent of both 
parties, till sentence of final adjudication; it was held that the captor was 
entitled to freight, and that his interest was not forfeited, although the pro
ceeds under these circumstances had not been paid into Court, so soon as 
they ought to have been in the regular course of practice (q). [($) The
Fortuna, 4 Rob. 278.] There are two rules on this subject equally general. 
The first is, that if goods are not carried to their original destination, within 
the intention of the contracting parties, freight shall not be due; and on this 
ground, that the contract not being completed either in substance or form, 
the speculation of the party has not been productive. The benefit of the 
contract is lost, and the party has to provide another vehicle to carry on 
the goods to the port of their destination. In some cases indeed it may 
happen, that the port to which goods are brought, may prove more beneficial, 
and afford a better market. But the Court does not enter into the minutiae 
of such calculations, which would be attended with great trouble in the 
inquiry, and much uncertainty in the result. It takes the presumption 
arising from destination only, and founds upon it the general rule, that in 
such a case the claimant shall receive restitution of his goods without the 
burthen of freight. The other rule is equally general, that when the contract 
is executed by bringing the cargo to the place of destination, the captor, to 
whom the vessel is condemned, shall be entitled to the freight which has 
been earned. He stands in the place of the owner of the ship, and is entitled
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seizure, plus interest from that date, plus the amount of the claim
ant’s disbursements after the seizure of the vessel, plus wages of the 
crew and master and the master’s passage home.699 As to his dis
allowance of freight, he said:

. . . The sixth item for loss of freight not earned falls clearly within the rule 
ofjspeculative damages and is therefore inadmissible. No allowance can be 
made for prospective profits, or speculative damages in any case.700

In the case of the ship General Brown (United States v. Peru),701 
where the vessel and cargo had been wrongfully confiscated by the 
Peruvian authorities, Attorney General Clifford awarded the owners 
the value of the vessel and cargo, together with the amount of the 
freight earned on the cargo prior to its seizure, and disallowed the 
claim for loss of profits on the voyage.702

In the case of the Norwegian bark Remonstrant, the vessel had been 
detained by the customs authorities at Sydney from October 21, 1914
Footnote 698—Continued.

to the price of the services which have been performed in the execution of 
the contract. In some instances it may prove disadvantageous to the 
claimant; and it is certainly a clear inconvenience to be obliged to receive 
the goods under the process of a Prize Court, subject to the expenses which 
may have been incurred, or to the delay of further proof, instead of taking 
them with more facility in the course of their original consignment. But 
on the same principle, the Court declines on this side also to enter into a 
minute estimate of these circumstances, which must in every case branch 
out into infinite variety. It constructs a general rule on the same grounds 
of presumption, which it assumes on the other side; and decrees freight to 
be paid to the captor in the same manner, as if the goods had been delivered 
under the original consignment. It cannot be expected that the merchant 
in time of war should obtain possession of his goods seized, with exactly the 
same convenience as he would have done under the original consignment in 
time of peace; and when none of the accidents of war had intervened to 
interrupt the delivery. Where Dutch colonial produce, the property of 
British merchants removing their property at the commencement of war, 
was destined to Holland, under the compulsion of Dutch ordinances, with a 
final destination to England, either in specie or in proceeds, and was cap
tured on board a Dutch vessel and brought to London; freight was held to 
be due to the captors, on the ground that the delivery was made ultimately 
at the port of original election (r). [(r) The Diana, 5 Rob. 67.] So where
the goods were delivered at Plymouth (s). [(s) The Vrouw Henrietta,
5 Rob. 75, (n).] But property restored to foreign claimants, was held not to 
be liable to freight (t). [(0 The Hoop, 5 Rob. 75, (n).] And when, after
restitution, to foreign claimants, they elected to sell the cargo in England; 
it was held, that the accidental advantages of such a sale would not support 
a claim for freight on the part of the captors (u). [(u) The Vrouw Anna
Catherina, 6 Rob. 209.]

[II Wildman, Institutes of International Law (1850) 153-163.]
699 5 Moore’s Arb. 4995.
'00 Ibid. 4597.
701 Ibid. 4598.
702 Act approved August 8, 1846, 9 Stat. 80.
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to January 25, 1915, when her cargo of copra, shipped by a German 
company from Jaluit in the Marshall Islands, was seized and there
after condemned as enemy goods. It was held by the Prize Court 
of New South Wales and by the Judicial Committee of the Privy 
Council that the balance of freight due the master of the vessel and 
costs were properly allowable from the proceeds of the sale of the 
cargo, where the master of the vessel had not been guilty of unneutral 

conduct. It was also held that the master was en- 
enemy^cargo61’ titled to damages for the undue detention of the 

vessel—the vessel having been unreasonably detained 
prior to the seizure of the cargo.703 The consignees, Messrs. Justus 
Scharff, Ltd., of Sydney, were reimbursed for the sums which they 
had disbursed on account of freight, pilotage, and harbor and light 
dues.

In the case of the Molly (Young, master) an American vessel was 
captured by a British vessel on August 8, 1793, during the war 
between France and Great Britain, while on a voyage from Bordeaux, 
France, to Cape Francois, West Indies (under the jurisdiction of 
France), although the vessel was ostensibly bound for Charleston, 
South Carolina. There was strong and irresistible proof of fraud in 
the papers relating to the cargo, which consisted largely of wine, as 
well as in the papers relating to the destination of the ship.

On May 2, 1794 the cargo was condemned as prize by the High 
Court of Admiralty, and on July 5 following the same court decreed 
that the vessel should be restored to the owners, together with freight 
and expenses, but without demurrage. Both parties appealed from 
this decree—the captors from that part of the decree declaring the 
freight and expenses to be a charge on the cargo, and the owners of 
the vessel from that part of the decree disallowing demurrage. The 
Lords Commissioners of Appeal held that no freight, expenses, or 
demurrage was due the owners, and they affirmed the condemnation 
of the cargo and the order of restitution of the vessel. Bayard, 
claimant, at the request of the owners of the vessel, presented a 
claim for freight, expenses, and demurrage to the Board of Five 
Commissioners appointed by the United States and Great Britain 
under the terms of article VII of the Jay treaty of 1794.704 The 
Commissioners disallowed the claim for reimbursement for these 
items on the ground, as stated by Christopher Gore, one of the 
American Commissioners, that:

. . . The neutral owner of a vessel is entitled to freight, demurrage and ex
penses from a belligerent who captures and brings her into his ports for the purpose 
of taking out and acquiring the property of his enemy on board such vessel, 
where an impartial neutrality is observed in the transaction. In cases of extreme 
partiality for one belligerent and gross fraud [in this case false papers] in support

703 VI Lloyd’s Reports of Prize Cases (1920) 329.
704 IV Moore’s Adj. (mod. ser., 1931) 290, 302.
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of that partiality upon the other, this right of the neutral is forfeited, and the 
belligerent, so attempted to be defrauded and deceived, is absolved from the 
obligation to pay freight, demurrage and expenses necessarily incurred in acquiring 
the property of his enemy and in clearing up these suspicions cast on the property 
of the neutral by the false conduct of that neutral or his agents.705

In April 1915 the Norwegian ship Heim sailed from Santo Domingo 
for Copenhagen with a cargo of tobacco. She was diverted to Kirk
wall and sent to Bristol, where the cargo was seized and prize pro
ceedings were instituted against it. The cargo was declared to be 
enemy property and to have an enemy destination. The court ordered 
that the cargo be sold and that the proceeds remain in court until the 
conclusion of the peace or until further order.

Claim was made by the owners of the vessel for freight, for extra 
expenses incurred by reason of the diversion of the vessel and the 
Neutral owner discharge of her cargo at a British port, and for dam- 
cargo with enemy ages for her detention.706 Lord Sterndale, President of 
destination the Probate, Divorce and Admiralty Division of the
British High Court of Justice, held (May 6, 1919) that the owners 
were entitled to freight and extra expenses out of the proceeds of the 
sale of the cargo, but not damages for the detention of the vessel. He 
said, in part:
... A considerable amount of expense was incurred for port dues, also for 

tugs’ assistance at the port, and so on, both at Kirkwall, I think, and at Bristol—at 
any rate Bristol—and in the consumption of extra coal and in extra wages, in 
addition to what would have been necessary if the vessel had gone straight to 
Copenhagen. . . .

I think as to the freight and expenses, the shipowner is entitled to some pay
ment. I do not say that he is entitled to the sum of £3,000; that may or may not 
be so. I think what is payable to him in respect of that must be taken on the basis 
which the Privy Council assumed to exist in the Stigstad [(1918), ante, Vol. V., 
361, at p. 396; [1919] A. C. 279, at p. 290.], and apparently approved as being 
a right basis, namely, that he should be paid a sum which takes into account the 
actual course and duration of the voyage and constitutes

“a proper recompense alike for carrying and for discharging the cargo under 
the actual circumstances of that service.”

And if there have been thrown upon the shipowner expenses, for instance, which 
would otherwise have been thrown upon the cargo owner, they must be paid by 
the cargo owner when he gets his cargo, because he is getting it relieved of ex
penses which he would otherwise have had to pay. Any expenses which the ship
owner has incurred, as it says in the passage I have read,

“for carrying and for discharging the cargo under the actual circumstances 
of that service”

must be taken into account in arriving at the proper recompense for carrying 
and discharging it under those circumstances. To those I think he is clearly 
entitled.

705 Ibid. 304.
706 VIII Lloyd’s Reports of Prize Cases (1922) 484.
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. . . There is no case that I can find in which a claim for damages for detention 
and demurrage has been allowed as a charge against the goods; . . .

I do not think that case does oblige me to allow damages for this detention. 
Therefore it is left as a matter of discretion. In the absence of authority I do 
not think I ought to allow these claims for damages. . . .

I therefore allow the claim for remuneration or recompense for the carriage of 
the goods on the principles which are mentioned in the case of the Stigstad, to 
which I have referred, and I do not allow anything more than that.707

In cases where the cargo carried by the neutral vessel is contraband 
or where the completion of the voyage would amount to a breach of 
blockade, freight is usually disallowed.

In 1915 the Netherland steamship Prins der Nederlanden, while on 
a voyage from Las Palmas to Amsterdam, was detained in the Downs 
by the British but was ultimately allowed to proceed to Amsterdam 
on condition that a consignment of cocoa beans, a part of her cargo, 
should be returned to England. This part of the cargo was later re
turned and condemned as conditional contraband in transit to the 
enemy at Hamburg. Sir Henry Duke, President of the Probate, 
Divorce and Admiralty Division of the British High Court of Justice, 
allowed freight for the principal voyage from Las Palmas to Amster
dam and also for the return of the cargo from Amsterdam to England, 
to the neutral shipowners who acted in ignorance of the enemy destina
tion of the cargo.708 The Crown appealed from this decree to the 
Judicial Committee of the Privy Council, where the decree was 
ordered set aside.709 Lord Sumner delivered the judgment. It was 
conceded that there might be circumstances where freight might be

„ allowed the carrier of contraband goods, but in the Neutral carrier of , , , „ . ° , 7 , .
contraband dis- present case the candor of the neutral shipowners,
discretion6^111 m ^eir ignorance as to the nature of the cargo, or their 

service in carrying the cargo to England did not con
stitute a circumstance such as to make the allowance of freight proper.

In the case of the Einar Jarl, also decided by the British Prize 
Court, a Norwegian steamship carrying a cargo of cottonseed cake 
(conditional contraband) from the United States to Denmark, had 
been seized on June 10 or 11, 1915, diverted to Kirkwall, and later 
sent to Sunderland, where, after the discharge of the cargo, the vessel 
proceeded on her voyage. The vessel was delayed about twenty-nine 
days in arriving at her port of destination. The shipowners had to 
bear the expense of discharging the cargo and other expenses at 
Sunderland, and they entered a caveat against the discharge of the 
cargo, claiming a sum of between £9,000 and £10,000 for freight.710 
The bill-of-lading freight was paid into court. Subsequently it was

707 Ibid. 487-490.
708 VI Lloyd’s Reports of Prize Cases (1920) 181, 208, 424.
700 X Lloyd’s Reports of Prize Cases (1924) 212, 221, 222-223.
710IX Lloyd’s Reports of Prize Cases (1923) 326.
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found that the cargo had no contraband destination, and the cargo 
was released. Both the cargo owners and the shipowners were there
fore innocent parties.

On October 28, 1919 the Probate, Divorce and Admiralty Division 
of the British High Court of Justice (Lord Sterndale delivering the 
judgment) held that:

. . . The shipowners are not, of course, entitled to the bill of lading freight,
because they have not delivered the goods. But they are entitled to remunera
tion for the services they have rendered to the cargo of which the owners have 
taken possession;711
but that the claim for expenses could not be maintained against the 
cargo owners, who had not committed a breach of contract but who, 
instead, had been prevented from performing the contract by a 
belligerent power, or against the Crown, as there were reasonable 
grounds of suspicion for the seizure of the cargo and as there was no 
undue delay.712

In the case of The Peterhojf,713 a British vessel was seized in 1863 
by the United States steamship Vanderbilt, when near the island of 
St. Thomas, in the West Indies, bound from London to Matamoros, 
Mexico (opposite Brownsville, Texas, then under a blockade), upon 
suspicion that her real destination was the blockaded coast of the 
States in rebellion against the Union and that her cargo consisted, in 
part, of contraband goods. The vessel was taken to New York and 
was libeled in the United States District Court for the Southern 
District of New York, and the vessel and her cargo were condemned 
as lawful prize of war. The owners of the vessel and cargo appealed 
to the Supreme Court of the United States. That Court ordered 
the vessel and that portion of her cargo which was neutral restored 
to the owners. It held, however, that a certain portion of the cargo 
(artillery harness, etc.) was contraband because it was destined in 
fact to a state in rebellion or for the use of the rebel forces, and that it 
was subject to condemnation. In ordering this portion of the cargo 
condemned, the Court (Chief Justice Chase speaking) disallowed 
freight on the contraband goods. It held that:

Formerly conveyance of contraband subjected the ship to forfeiture; but in 
more modern times, that consequence, in ordinary cases, attaches only to the 
freight of the contraband merchandise. That consequence only attaches in the 
present case.714

711 Ibid. 330.
712 Ibid. 332.
713 5 Wall. 28.

714 Ibid. 61. Other cargo of the same owner also condemned.
The Commission under the 1871 treaty (arts. XII et seq.) disallowed the claims 

presented on account of the seizure of the Peterhoff and her cargo; Hale’s Report 
(1874) 136-139.
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The neutral owners of the Norwegian vessel Sorjareren, which sailed 
before the outbreak of war for Rotterdam with a cargo of chrome ore 
consigned by a British firm to an enemy firm, were allowed an amount 
“in lieu of freight”, where the cargo was declared to be absolute 
contraband and the vessel was stopped after the opening of hostili
ties and taken to Glasgow, the cargo being there requisitioned by the 
British Admiralty.715 716

On September 16, 1914 the Dutch ship Katwijk, with a cargo of 
iron ore destined for the Krupp Works at Essen, Germany, but 
deliverable at Rotterdam, sailed from a port in the north of Spain. 
On September 21, 1914 a Royal proclamation was issued by the 
British making iron ore conditional contraband. The vessel was 
stopped in the English Channel and sent to Ryde Roads. Later the 
Katwijk was released, but her cargo was condemned as prize and 
was sold. The owners of the ship claimed freight and demurrage.716

Because the cargo was declared contraband after the 
Freight allowed voyage began, freight was allowed. Demurrage 
dedare^contra- (damage for the detention) was disallowed, on the 
band after ground that the owners no doubt contemplated the
of^oyage61116111 possibility of the cargo’s being declared contraband 

during the progress of the voyage.
The common-law doctrine that claimants are given either the whole 

of the freight stipulated in the contract or nothing at all, according 
to whether or not the contract has been performed, is not followed 
in prize cases.

In the case of the British steamship Corsican Prince, Sir Samuel 
Evans had before him the question whether, under the common law, 
the determination of an allowance for freight, payable to the owners 
of the vessel, should be made in the British Prize Court or by the 
King’s Bench, a large part of the proceeds of the cargo having been 
released by the Crown.717

The British vessel finished loading her cargo of barley (destined for 
Hamburg) at a Russian port on August 3, 1914 and, after detention 
by the Russian authorities, was allowed to sail on September 13 
following. Her cargo was seized as prize at Liverpool, on October 29, 
1914, and was sold, and a part of the proceeds was paid to the 
Russian Bank for Foreign Trade, which claimed a part of the cargo. 
The owners of the vessel claimed freight out of the proceeds of the 
sale of the cargo. In holding that the allowance or disallowance of 
freight to the shipowners was a matter for determination by the 
British Prize Court, Sir Samuel Evans, on February 22, 1915, said 
that:

715 IV Lloyd’s Reports of Prize Cases (1918) 174.
716 II Lloyd’s Reports of Prize Cases (1917) 317.
717 Ibid. 198.
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The Prize Courts have constantly dealt with claims for freight and damages 
where ships and cargoes have been captured or seized, not only as between 
captors and owners, but also as between owners of ships and owners of cargoes; 
and have adjudicated upon such claims whether the ship or cargo had been 
released, and when both ship and cargo had been released; and apparently no 
action involving questions in similar cases was brought in any common law 
Court.

And this is obviously for grounds solid in justice and convenient in practice, 
because the two Courts administer two different codes or systems of law. The 
Prize Courts deal with claims in accordance with the law of nations and upon 
equitable principles freed from contracts, which almost always cease to have 
effect upon capture or seizure by reason of the non-appearance or non-completion 
of the contract of affreightment; whereas common law Courts would only de
termine the consequences of the strictly legal contractual obligations of the 
parties. The King’s Bench Courts would either give the claimants for freight 
the whole or nothing, according to whether the contract of affreightment had 
been performed or not. But the Prize Court takes all the circumstances into 
consideration and may award, as it has done in decided cases, the whole of the 
freight; or a moiety; or a sum pro rata itineris; or it may discard the contract 
rate altogether even as a basis for assessment or calculation (vide the Twilling 
Riget (1804), 5 Ch. Rob. 82; 1 E. P. C. 430); or it may withhold or diminish the 
sum by reason of misconduct, as e. g., resistance to search, or spoliation or 
non-disclosure of papers.718

Before the outbreak of the World War the British steamship 
Juno,719 owned by the Bristol Steam Navigation Company, Ltd., 
took on board a cargo of red earth, ore, and tin alloy ultimately 
Cargo later destined for Germany, to be shipped from Bristol to
acquires enemy Amsterdam. The Juno got as far as Swansea, where 
destination the cargo was seized, on August 20 and 24, 1914, as
enemy property. The cargo was condemned on November 30, 1914 
as enemy-owned. The owners of the vessel claimed the excess of the 
cost of discharging the cargo at Swansea over the cost of discharging 
at Amsterdam and also full freight because it became due at the time 
of shipment, or because—
although the goods in question were only carried from Bristol to Swansea, the 
detention of the ship at Swansea, owing to having the said goods on board, cost 
the Company more than if the Juno had performed the journey in the ordinary 
course.720

On December 14, 1914 Sir Samuel Evans of the British Prize Court 
stated, on the basis of equity, that: ..........................

This court has no concern, touching the matter now in question, with the 
contracts between the shipowners and shippers or cargo owners. Whatever 
claim the shipowners may have under their contracts is not taken away by the 
decision of this Court. By the very facts of the situation the shipowners could 
not perform their contract by carrying the enemy goods to their destination.

As to the second contention [that capture should be regarded as delivery], 
a neutral vessel and a British vessel are not in the like case or condition.

718 II Lloyd’s Reports of Prize Cases (1917) 212-213.
719 I Lloyd’s Reports of Prize Cases (1915) 177.
720 Ibid. 185.
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Even before the Declaration of Paris a neutral vessel had the full right to carry 
enemy goods into an enemy country subject to the risk of her detention by a 
belligerent for the purpose of seizing the goods; and this was the foundation of 
the principle which, generally speaking, secured to them their full freight.

Since the Declaration of Paris, and indeed before that, by the practice adopted 
in the Crimean War, neutral vessels laden with enemy goods could not be pre
vented from continuing their voyages and so earning their freight, except where 
the goods were contraband, or where the pursuit of the voyage would amount 
to a breach of blockade; and in these cases no freights would be allowed.

With British vessels it is quite otherwise. They must not carry enemy goods, 
nor proceed on voyages for which such goods were shipped.

In the present case there was accordingly an “incapacity to proceed,” attrib
utable not only to the cargo, but also to the ship.

It would not be right, however, in my opinion, to withhold from the shipowners 
all the freight, on account of the “incapacity of the ship,” where the shipment 
took place before the war and the voyage was partly accomplished.

What, then, ought to be the rule? It is possible that even if the cargo is not 
carried to its destination it would be just in some cases that the whole amount 
of the freight should be paid. For instance, suppose an enemy cargo were shipped 
before the war from Australia for Hamburg, and was seized near British waters 
and taken to Bristol, it may be that it would be fair to pay the shipowners the 
full freight.

On the other hand, suppose a cargo of enemy goods had been shipped before 
the war from Bristol and destined for Cameroon, or Kiaochou, and was seized, 
as in this case, at Swansea, it wTould be wholly inequitable for the shipowners to 
claim, or for the captors to be subjecc to, payment of the full freight, even though 
by the contract it was due on shipment at Bristol.

In the present case, where only a comparatively small part of the voyage was 
made, I think ;the .whole freight ought not to be allowed.

^ What part should be allowed I will refer to the Registrar and merchants to 
say. But I must give them some direction or guidance, although no strict rule 
can be laid down which would be universally applicable. Cases differ greatly.

. The phrase pro rata itineris has been used in some cases; but this does not 
import a mere arithmetical calculation of distances or times.

The only rule which I propose to state for the guidance of the Registrar and 
merchants is this:—

Such a sum is to be allowed for freight as is fair and reasonable in all the cir
cumstances, regard being had to the rate of freight originally agreed (although 
this is not necessarily conclusive in all cases); to the extent to which the voyage 
_ _, has been made; to the labour and cost expended or any specialK pOQf)TlQ nip
freight under all charges incurred in respect of the cargo seized, before its 
the circumstances seizure and unlivery; and to the benefit accruing to the cargo 

from the carriage on the voyage up to the seizure and unlivery; 
but no sum is to be allowed in respect of any inconveniences or delay attributable 
to the state of war or to the subsequent detention and seizure.

I am conscious that the rule is not precise—I doubt whether any precise rule 
could be laid down—but such as it is I am satisfied that the experience of the 
Registrar and merchants will enable them to apply it so as to bring about a fair 
and satisfactory result.

As to the items for extra costs of discharging and shifting the goods at Swansea, 
I think these should go against the cargoes and should be allowed.
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I have said that the claimants in the affidavit in support of their claim urged 
that the detention at Swansea should be taken into account, and that it would 
amount to the whole freight.

In this particular case the fact is that the owners themselves, according to 
Mr. Taylor’s affidavit, on August 1, “decided, owing to the political situation 
on the Continent, to keep the Juno at Swansea and await developments.”

Apart from this, and as the point will no doubt arise in future cases, I desire 
to pronounce as my opinion that no sum ought to be allowed, unless there be 
some special and exceptional circumstances, in respect of any delay or incon
venience which may occur to a ship as the necessary result of her diversion or 
detention for the purpose of seizing and making unlivery of confiscable enemy 
cargo. Such things, and their consequent losses, are some of the unfortunate, 
albeit minor, results of war to which those engaged in shipping have to submit, 
as other citizens must in other capacities and walks of life.

I allow the claim of the claimants to some freight and to the special items 
mentioned, and order a reference to the Registrar and merchants to ascertain 
the amount.721

Prior to the World War the British steamship Iolo sailed from a 
Russian port with a cargo of barley destined for Hamburg. After 
the outbreak of the War the vessel was ordered to proceed to Barry 
Dock, where her cargo was seized as prize by the British customs 
authorities and was sold by order of the court. Still later it was 

decided that the cargo should not have been seized 
Full freight due a£ ap an(j that the proceeds of the cargo should be 
before war released. The owners of the cargo, the Russian Bank

for Foreign Trade, claimed that, since the contract of 
carriage had not been performed, there should be no deduction for 
freight or charges claimed by the shipowners.

Sir Samuel Evans, President of the Probate, Divorce and Ad
miralty Division of the British High Court of Justice, held that 
freight was properly deductable, and he referred the matter to the 
registrar and merchants to determine the amount due.722 The regis
trar’s report, which was adopted, allowed full freight on the cargo 
discharged, but disallowed expenses and demurrage or damages for 
detention.723

In the case of the Russian sailing ship Parchim, it was held by the 
British Prize Court that the owner of a vessel of one of the Allied 
Freight dis- Powers, who continued to perform a contract of 
contract^witlTthe affreightment with enemy charterers after the out- 
enemy break of war, could not maintain a claim for freight.724

In July 1914 the St. Helena, a British steamship, sailed from ports 
in the United States for Bremen and Hamburg, with a cargo of 
phosphate rock, wheat, and cotton. The cargo included 50 bales of

721 Ibid. 187-190.
722 II Lloyd’s Reports of Prize Cases (1917) 336.
723 Ibid. 364, 367.
724 IV Lloyd’s Reports of Prize Cases (1918) 375.
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cotton shipped from Galveston, Texas, by Messrs. Alexander Sprunt 
& Sons—a firm composed entirely of American citizens carrying on 
business in the United States and in German}?-, with two of its members 
residing in Bremen. The cotton was consigned to the members of 
the firm who resided in Bremen. On the outbreak of the war the 

vessel abandoned the voyage and went to a British 
Voyage unlaw- port, where the goods were seized by the marshal, 
allowable Alter having become satisfied that the goods were

the property of neutral shippers, the marshal released 
them. The owners of the St. Helena claimed, in the British Prize 
Court,725 remuneration for the carriage of the goods. On appeal to 
the Judicial Committee of the Privy Council it was held that where 
the voyage became unlawful prior to the seizure and all possibility 
of earning the freight was lost, compensation in lieu of freight could 
not be awarded against a cargo owner. Lord Parker of Waddington, 
in delivering the opinion of the Judicial Committee, stated in this 
connection that:

In their Lordships’ opinion it is quite clear that as a matter of contract no 
freight was payable. Under the contract between the parties nothing could 
become due for freight until the ship had performed her part of the bargain by 
carrying the goods to their port of destination. In order to succeed, therefore, 
the respondents had to establish that, according to the law administered in a 
Court of Prize, they were entitled to some compensation in lieu of freight. It is 
pertinent to inquire on what ground they should be entitled to such compensation 
in the present case. If the goods had never been seized as prize they could have 
claimed nothing for freight. They abandoned the voyage on August 7, long 
before the seizure. They could not do otherwise, for the war rendered its con
tinuance unlawful. Why should a subsequent seizure of the goods, unlawful as 
against the neutral owners, subject such owners to a liability from which they 
would otherwise have been free, or confer on the shipowners rights which these 
latter would not otherwise have had? Their Lordships failed to find any satis
factory answer to these difficulties in the arguments advanced or the cases cited 
on behalf of the respondents. In their opinion, compensation in lieu of freight 
may well be awarded against the captors where, by reason of a seizure jure belli 
which turns out to be unlawful, the ship has been deprived of the opportunity 
of earning freight which but for such seizure it could lawfully have earned. This 
might, for example, be the case where the ship on which the goods have been 
carried is a neutral ship, and as such entitled to continue the voyage. Again, 
it may well be that where enemy goods on board either a neutral or British ship 
are lawfully seized as prize the ship may be entitled to compensation in lieu of 
freight. In such a case the captors are the gainers from the fact that the ship 
has brought the goods to the place of seizure. But where prior to the seizure the 
voyage has become unlawful, and all possibility of earning the freight has been 
already lost, there appears to their Lordships to be nothing for which compensa
tion can be properly awarded. It is no part of the function of the Prize Court 
to alter the contractual relations between ship and cargo owner, and this would 
be the only result of allowing such compensation.

Some stress was laid by the respondents’ counsel on the case of the Friends 
. . . [“(1810), Edw. 246; 2 E. P. C. 48”] There, a British ship bound for the

725 IV Lloyd's Reports of Prize Cases (1918) 289.
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port of Lisbon, a friendly port, found it blockaded by the British Fleet during 
the temporary occupation of the French. After waiting some days with the 
blockading squadron in hopes that the blockade would terminate, she was blown 
out to sea and captured by a Spaniard. She was almost immediately recaptured 
by a British ship, and taken as prize to Madeira, where both ship and cargo were 
sold by the captors to pay the salvage. In adjusting the rights of ship and cargo 
owners respectively, Lord Stowell allowed the ship compensation in lieu of freight. 
His reason was that both ship and goods had met with a common misfortune, 
neither being in any way to blame, so that it was fair to divide the loss between 
them. In the present case there was no common misfortune, the ship was not 
seized as prize at all, and the seizure of the goods was unlawful. The case of the 
Friends . . . [“(1810), Edw. 246; 2 E. P. C. 48”] is therefore clearly distinguish
able.726

The captor of an enemy vessel has a right to freight on cargo 
released, where the cargo has been brought to its destination in ac
cordance with the intention of the contracting parties. In such an 
instance freight has been earned, and the captor takes the vessel 
with her right to freight then due.

The German sailing ship Roland727 which sailed from New Orleans 
in July 1914, bound for Bremen, with a cargo of oak staves and 
tobacco, was captured by a British cruiser on August 5 of that year. 
The British Prize Court condemned the vessel and one fourth of her 
cargo of 50 hogsheads of tobacco as enemy property. The captors of 
the vessel claimed freight on the three fourths of the neutral cargo 
released, for which freight the captors—the Crown—claimed to have 
a lien. Sir Samuel Evans, in disallowing this claim of the Crown, 
said:

. . . The old rule as to whether captors of an enemy vessel were also entitled 
Freight disallowed freight was quite clear. Whenever a captor brought goods 
captor of enemy to a port of destination according to the intent of the con- 
vessel and neutral tracting parties he was held entitled to the freight on the 
cargo where cargo ground that the contract had been fulfilled, but in all other 
not e vere cases he was held not entitled to freight, although the ship
might have performed a very large part of her intended voyage.

. . . The old rule as stated above must, in my opinion, still be adhered to 
as part of the law of nations. The cargo, viz., three-fourths of the 50 hogsheads, 
will, therefore, be released to the neutral owners without carrying the burden of 
any freight.728 .

The allowance of damages for the loss of use of a vessel based 
upon the net earnings of the vessel is a frequent practice.729

In the case of the steamer Colonel Lloyd Aspinwall (United States 
v. Spain),730 where an American steamer had been wrongfully seized

726 IV Lloyd’s Reports of Prize Cases (1918) 302—304.
727 II Lloyd’s Reports of Prize Cases (1917) 253, 271.
728 Ibid. 280, 282.
729 Euclid Williamson et al. v. Alexander B. Barrett et al. (1851), 13 How. 101, 

110-111.

730 2 Moore’s Arb. 1007, 1014.
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on the high seas on January 21, 1870 and detained at Havana until 
May 10 of that year, Umpire Johannes Rosing (who was appointed 
by Juan M. Ceballos and John S. Williams, Commissioners for Spain 
and for the United States, respectively, under the terms of the agree
ment between the two Governments of May-June, 1870), in awarding 
$19,702.50 to the owners of the steamer, in his decision rendered in 
November of that year, held that although it was not proved how 
much the vessel earned a day and although it was not even shown 
that her trade was of a regular character “assuring earnings at this 
r, . . rate for any length of time” yet, substantial earnings

should be allowed, based on the uncontradicted earn
ings of the vessel during the preceding eight months.

In this connection the Umpire stated731 that:
I miss particularly any statement as to the engagements the steamer in ques

tion was under when interrupted in her voyage, and every estimate of damages 
has therefore to be made on analogies and vague computations. While admitting 
that a government more even than an individual should be held to make most 
liberal compensation for an unwarranted interference with legitimate business, 
still the claims for damages would have to be circumscribed either as lucrum 
cessans or as damnum emergens. From this view I come to the following points 
for my guidance. I find that the steamer in question was interrupted in a voyage 
begun the 17th of January, and by consequence of this act prevented from en
gaging in any other pursuits till, after having been released, she was ready again 
to sail, which she did, leaving Havana the 10th of May, making, both days in
cluded, 114 days to be considered. As to the rate of compensation $300 and 
even higher sums per day have been mentioned as what she might earn under 
circumstances. It is not asserted, however, much less proved, that she did earn 
as much when her business was broken up; it seems hardly probable that so 
small a steamer of 71.40 tons, fit only for a despatch boat or tug, worth not more 
than $25,000, could expect such returns for any long period. In fact her owner 
and captain speak of round trips occupying 12 days, which she performed for 
$2,000. It is not shown that her trade was of any regular character, assuring 
earnings even at this rate for any length of time. It is claimed that in tbe eight 
months preceding the seizure the steamer had earned in gross $34,700, to which 
statement no exception is taken. Eight months comprising 240 days, she might 
have earned under similar favorable circumstances during the 114 days in pro
portion the sum of $16,482.50. Under this supposition the steamer would have 
earned in one year more than double her value. I will give her the benefit of 
these most favorable circumstances; no allowance however can be made at the 
same time for all ordinary expenses for running the ship and keeping her in 
proper condition.

Therefore I cannot award the whole bill of repairs, made out at Havana, but 
only one half of the same which may be occasioned by the exposure of the ship 
Expenses in ^er Pr°fractec* idleness, say $1,000. Other expenses I

cannot recognize, as rather larger ones of similar character 
would have been occasioned by her being in service.

Something would seem to be due to the crew of the vessel as indemnification 
for their imprisonment, as it were. For although the men may have received 
their full wages for no work, they have suffered wrong in their forced idleness. I 
would award to all of them as per list of Exhibit E, two months of their wages

Ibid. 1015-1016.
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according to the amounts set forth by the master, including $175 per month for 
the latter, making an aggregate of $1,220.

To the owners something is due for their trouble, expenses, loss of Interest, 
etc., occasioned by this incident. One thousand dollars may be awarded on 
that account. To recapitulate I would determine the indemnification to be made 
by the Government of Spain for the seizure of the Steamship Col. Lloyd Aspinwall
as follows:

I. To the owners of the ship—
1. For 114 days interruption of trade, gold . . . $16, 482. 50
2. For repairs of ship, gold.................................... 1, 000. 00
3. For expenses in prosecuting claim, gold ... 1, 000. 00

Total gold....................................................... $18, 482. 50
II. To the crew of the ship as per list of, Exhibit E.

annexed, gold............................................................ 1, 220. 00

Total awarded, gold.................................... $19, 702. 50

In May 1878 the American bark Masonic 732 sailed from New York 
for Nagasaki, Japan, with a cargo of 16,500 cases of petroleum. In 
November following she put in at Manila, Philippine Islands, in 
distress, and after being repaired she proceeded on her voyage. 
However, because of encountering heavy seas and becoming badly 
damaged, she was compelled to return to Manila, again in distress. 
There she procured permission to transfer her cargo to the British 
schooner Mt. Lebanon, bound for Nagasaki. The Spanish customs 
authorities who supervised the transfer of the cargo claimed that the 
cargo was 22 cases short of the 16,500 cases specified in the manifest, 
and for this deficiency they imposed a fine of $100 a case (or $2,200) 
against the vessel. Captain Nichols, who was in command of the 
vessel, protested against the levy of the fine, and the Spanish authori
ties thereafter sold the vessel at auction. Upon the arrival of the 
cargo at Nagasaki it was discovered that there were 16,500 cases of 
petroleum in the cargo.

Although the United States asked an immediate adjustment of 
the case, the Governor of the Philippines instituted< an investigation. 
Legal proceedings were commenced—the parties to the proceedings 
being the administration of the customs on the one hand, and Messrs. 
Ker & Co., of Manila, who represented Captain Nichols, on the other. 
The court revoked the decree against the vessel, ordered the restitu
tion of the fine, and directed that an indemnity should be paid to the 
captain for any loss and damage suffered. The sentence was reviewed 
at Madrid, where the Council of State rendered a final decision in 
favor of the vessel. The Spanish Government maintained that this 
was a sufficient protection of the rights of the Americans. The 
United States, however, took the position that it would be a further 
injustice if the American citizen whose property had been seized and

732 1885 For. Rel. 678-733, 754.
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confiscated should be required to go to Manila to follow up the 
judgment.

Since the Spanish courts had established the injustice of the seizure 
and confiscation, it was agreed in 1885 to submit the measure of the 
damages properly payable by Spain to an arbitrator to be named by 
common accord. Baron Blanc, Italian Minister at Madrid, was 
named to this position. He made an award of $51,674.70, principal 
and interest, in favor of the owner of the Masonic on the claim 
presented by the United States for $64,639.78.733

He allowed the value of the vessel ($14,500), expenses of telegrams, 
payments made to the captains for return trips, consular fees paid, 
Net earnin s attorneys’ fees, expenses of stamped paper, and 

$5,000 a year as the net earnings of the vessel, plus 
a certain allowance of interest.

In connection with the subject of an allowance for earnings of the 
vessel for a period of nearly six years, the Arbitrator explained that:

II—VALUE OF THE EARNINGS OF THE MASONIC

The claimant appraises them at $5,000 annually net. Whilst refusing that 
indemnity, in consequence of the reports which represented the ship as not being 
worth being repaired and unable to render profitable service, yet the Spanish 
Government admits in principle the verification of ordinary and reasonable 
earnings of a vessel in good condition and ready to go to sea.

The proofs produced in the arbitration having established that the Masonic 
was in a normal state, in good condition of service, and ready to go to sea aftei 
repairs which it has not been shown would have exceeded an ordinary character, 
the undersigned considers himself bound to determine the probable value of the 
earnings lost by the claimant on account of the seizure. It is certified by wit
nesses not interested in the claim that from 1874 to 1877 the net profits of the 
Masonic had not been less than $5,000 a year.

The same valuation presented by the claimant has been incidentally charged 
by the Spanish Government as exaggerated, noting that the price [rates] of the 
freights at the time of the seizure were lower than ever, a remark which would 
give to the earnings of the Masonic in 1879 a decisive importance for [in] the 
valuation of probable profits of the subsequent years.

The charter party, produced in authentic form by the claimant, proves that 
for the transportation by the Masonic from New York to Nagasaki, where 
[whither] it was bound, of 7,500 (16,500?) cases of petroleum, there was paid 
47J4 cents per case, say $7,837.50. It is alleged, but not proved, that the claimant 
would have received, besides a supplementary fee of 5 per cent., the customary 
commission, say $391.87.

It is proved that Bursley, a New York merchant, on declaring that he consid
ered the Masonic as a ship of good service, was negotiating to charter the Masonic 
back from the Philippines to New York, offering $8 per ton of freight (50 per cent, 
greater than the register tonnage), say about $6,500; it is alleged, but not proved, 
that the claimant would be entitled to the same 5 per cent, customary commission.

The voyage of the Masonic from New York to Nagasaki and back, feasible in 
one year, would therefore have paid, if the seizure had not intervened, from 
$14,000 to $15,000.

733 Ibid. 725.
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The valuation of the expenses, for a sailing vessel of 540 tons register, it does 
not seem ought to exceed the two-thirds of that amount.

The documents produced do not furnish the undersigned with data to modify, 
by reason of the oscillations of the prices of freights after the year the seizure 
took place, the valuation which would result from the above for the probable 
earnings of the following years.

In general, it does not appear unreasonable to admit that a well-classed vessel, 
which has not reached the termination of her normal duration, produces annually 
12 per cent, of her cost of construction.

The undersigned must therefore admit the annual payment of $5,000 as net 
earnings lost from the 7th of May, 1879, that is to say, two months after the 
seizure, which took place on the 7th of March, a time deemed necessary for the 
repairs to be made at Hong-Kong, up to the date of the arbitral decision.

With regard to the interest on the annual earnings asked by the claimant from 
the date of the expiration of each year, it is stated, in opposition to this demand 
among others, in the note memorandum of the Spanish Government of 30th May 
ultimo, that the delays which have occurred in the settlement of this matter are 
chargeable to the claimant, who, bound to submit himself in his petitions to the 
administrative jurisdiction to the Spanish laws, refused at first to give the legal 
bond required for the proceeding instituted by Kerr & Co., at Manila, in the 
name of the captain of the vessel, before the council of administration of the 
Philippines.

On the other hand, it is established by the documents Nos. 1 and 2, produced 
by his excellency the minister of state—

That the decision of the council of state of October 16, 1884, confirms entirely 
the decision given on the 9th of June, 1882, by the sections of contentions of the 
council of administration of the Philippines, which had decided that, although the 
fact upon which the fine and seizure had been based, that is to say, the missing 
on board of 22 cases of petroleum mentioned in the manifest, should have been 
ascertained to be correct, which was not so (the cargo having been afterwards 
proved to be complete), the fine imposed and the seizure effected were in every 
case illegal, and that the owner of the Masonic was entitled to an indemnity for 
the damages and losses which he should duly prove to have been suffered by him.

That the grounds upon which the two decisions above mentioned are based 
imply the entire confirmation of the proofs of the facts and reasons of right fur
nished through a diplomatic channel since 1879 by the Government of the United 
States against the fine and the seizure.

That in 1882 the governor-general of the Philippines had officially acknowledged 
the reasons for the seizure to be unfounded; that excessive severity had been 
exercised towards a ship of a friendly nation bound to a port of a third power, 
and arrived by stress of weather without any intention of or attempt at a com
mercial operation at Manila.

That an indemnity was unavoidable, which could but increase with the delays; 
that an immediate solution was desirable, which was within the power of the 
Government; finally, that the refusal of the claimant to give a bond in the pending 
administrative procedure was admissible.

That, in fact, by royal order of 19 July, 1882, the claimant was excused from 
furnishing the bond.

That by the resolution of the council of ministers of the same epoch [period], 
the minister of Ultramar was authorized finally to settle the question as he might 
deem most opportune.

In consequence, the undersigned—
Considering the just regards due to the position of the claimant, represented 

by the Government of the United States as being a respectable citizen, almost
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ruined by the loss of his means of livelihood, and who, however, does not ask for 
compensation for losses which are not accurately appraisable during the past 
six years.

In conformity with the spirit of of impartiality which has characterized the 
opinions of the Government of the Philippines and of the two administrative 
councils which have given their decision in the matter in a contentious way;

In conformity with the sense of high equity of the declarations of his excellency 
the minister of state, inasmuch as he admits in principle the 6 per cent, interest 
from the 7th March, 1879, on the cash capital which in equity and justice may 
bear interest, and inasmuch as in the offer of total indemnity made by the note 
of 30th May he includes the interest on the total capital which he found then 
proved;

Adjudges the interest asked for the net earnings capitalized at the end of 
each year from the 7th May, and therefore does not adjudge the supplementary 
interest for the value of the ship.734

In 1862 the British vessel Labuan, a neutral vessel, was detained at 
the port of New York by the authorities of the United States, in 
order to prevent the transmission of any information to Matamoros 
and vicinity concerning an intended military expedition about to be 
launched by the United States. The vessel was, at the time of 
detention, November 5, 1862, ready to proceed immediately to sea, 
having on board valuable cargo and a number of passengers bound 
for Matamoros, Mexico. She was detained until December 13 
following. Damages were claimed by the owners, British subjects, 
in the amount of $38,000 (at the rate of $1,000 a day), together with 
interest, for thirty-eight days’ detention.735

The claimant owners urged before the British-American Claims 
Commission, established under the terms of articles XII et seg. of 
the treaty of May 8, 1871, that the proper measure of damages was 
the rate paid per diem by the United States for vessels of the same 
class engaged in the transport service of the United States, which was 
the rate allowed by the District Court of the United States at New 
York for the previous detention of the same vessel. It was claimed 
that this rate was $680 in gold a day and that the gross earnings of 
the vessel would have amounted to that sum had she been permitted 
to proceed on her voyage. The Agent for the United States urged, 
on the other hand, that the basis of the prior allowance did not 
appear; that it was “monstrous”; that the Tribunal was not bound 
by the decision of the District Court; that the total value of the 
vessel was at most only $150,000; and that at the rate claimed, the 
owners of the vessel would be allowed the absurd amount of $248,000 
gold (or $365,000 U. S. currency) a year as damages.736

734 Ibid. 729, 730-731.
735 William Bailey et al. (Gt.Br. v. U.S.), Howard’s Report (1874) 146, docket 

386; ms. Department of State.
730 Argument for the United States on Final Submission, May 22, 1873, ms. 

Department of State. 4
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An award in the amount of $37,392 was made in favor of the 
claimants, signed by the three Commissioners: Russell Gurney, 
British Commissioner; James S. Frazer, United States Commissioner; 
and Count Louis Corti, Italian member and third Commissioner. 
The award contains no explanation of the amount awarded.

The decision and award in the so-called Alabama claims, made by 
the international tribunal on the Alabama claims, constituted by 
virtue of articles I et seq. of the treaty concluded at Washington, on 
May 8, 1871, by Great Britain and the United States, was rendered 
at Geneva, Switzerland, on September 14, 1872.737 The majority 
of the Tribunal (consisting of five members)738 was of the opinion 
that there was no ground for awarding “the indemnity claimed by 
the United States, [in so far as it related to] the costs of pursuit of the 
confederate cruisers”, which were “not, in the judgment of the 
tribunal, properly distinguishable from the general expenses of the 
war carried on by the United States” 739; the Tribunal was “unan
imously” of the opinion that “prospective earnings cannot properly be 
made the subject of compensation, inasmuch as they depend in their 
nature upon future and uncertain contingencies”740; it held that “in 
order to arrive at an equitable compensation for the damages which 
have been sustained, it is necessary to set aside all double claims for 
the same losses, and all claims for ‘gross freights/ so far as they exceed 
‘net freights . . .7 ”741; and it further held that “it is just and 
reasonable to allow interest at a reasonable rate”.742

The Tribunal, by a majority of four, awarded to the United States 
the sum of $15,500,000 in gold as indemnity to be paid by Great 
Britain.743

The American Commission, appointed under the terms of the act of 
Congress of June 23, 1874 744 to pass upon the American claims pre
sented for participation in the fund so received from Great Britain, 
was accordingly confronted, inter alia, with the following problems:

(1) Where a vessel sailing under a charter-party is destroyed 
(by the wrongful act of an insurgent cruiser) when but one day out, 
will net freight be allowed for the whole voyage in accordance with 
the terms of the charter?

737 XV HertsleVs Commercial Treaties (1885) 833; J. C. Bancroft Davis (Agent 
for the United States), Report (1873) 51.

73 8 Charles Francis Adams was named Arbitrator by the United States; Sir 
Alexander Cockburn, by England; Count Frederick Sclopis, by Italy; Jacques 
Stampfli, by Switzerland; and Vicomte d’ltajubd, by Brazil. Lord Cockburn 
dissented from the award.

739 J. C. Bancroft Davis, Report (1873) 55.
749 Ibid. 742 Ibid.
744 Ibid. 743 Ibid.
744 18 Stat., pt. 3, p. 245. This Commission was known as the First Court of

Commissioners of Alabama Claims.
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(2) Where the vessel is destroyed while bound in ballast to a port 
of first destination, where she is to take on cargo under the terms of an 
existing charter—the cargo to be carried to a port of final destina
tion—is she entitled to net freight on the cargo which she was to have 
taken on at the port of first destination?

(3) Where the vessel is destroyed while sailing under a charter to 
deliver her cargo at a certain port and there to take on other cargo to 
be delivered at the home port, is she entitled to net freight for the 
round trip?

(4) Where the vessel at the time of her destruction is sailing 
under two separate charters—one to deliver cargo at an intermediate 
port, and the other to deliver cargo at a more distant port—and she 
actually begins or enters upon both voyages, is she entitled to net 
freight under each charter?

In each instance the Commissioners decided in the affirmative, i.e. 
that the owner of the vessel was entitled to net freight on the various 
cargoes described.

On October 8, 1863, the Winged Racer sailed from Manila for New 
York and on November 16 was, with her cargo, destroyed by the 
Alabama, when near the coast of Sumatra in the Java Sea. The value 
of the vessel was claimed to be $60,000. The cargo consisted of 5,810 
bales of Manila hemp, 9,607 bags of Manila sugars, 100 bales of Manila 
hide-cuttings, and 100 boxes of China camphor. The American 
owners claimed indemnity for the value of the vessel and cargo and for 
the loss of freight, stores, outfits, port dues, etc., before the First 
Court of Commissioners of Alabama Claims.745

Before the hearing in the cases that arose out of the destruction of 
the Winged Racer—HubbeWs case and others—it was arranged that, 
in connection with the argument upon the “ questions of law ”, counsel 
in these and various other cases pending before the court, in which 
questions were raised as to the measure of damages for the loss of 
ships, outfits, provisions, cargoes, or freight, should be heard, with 
briefs and arguments, so that all questions of the same class should 
be before the court at the same time. The decision, delivered by 
Judge Jewell, in these cases, thus amounted to an administrative 
decision on various points with which we are here concerned. 
That portion of the opinion dealing with the allowance of freight was 
as follows:

As to the freight:
Having now considered the question of the measure of value of the cargo, we 

will proceed to the consideration of the question of freight.
As between the owners of the ship and cargo, the parties to the contract of 

affreightment, freight is not earned until the goods are discharged at the port

745 Henry W. Hubbell v. United States, docket 278; Chas. A. Sherman et al. v. 
United States, docket 279; Edw’d II. Gillilan v. United States, docket 1131. John 
Davis, Report (1877) 58, 59.
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of destination, unless the owner sees fit to receive them at an intermediate port. 
As between the parties, no freight is earned until that port is reached; but as 
between parties other than the parties to the contract, freight is property in 
every sense of the law from the moment when the charter-party is executed and 
the vessel has commenced to take her cargo, or has left any port for the purpose 
of performing the voyage to which the contract of affreightment refers.

As against the charterer, the owner of the ship has a right to earn freight from 
the moment of the signature of the contract.

As against a wrong-doer, freight is earned from the moment of the inception 
of the voyage.

Freight is property which may be insured. It is property for which contribu
tion must be made in cases of general average, and in case the vessel is destroyed 
or injured by any act or negligence of a stranger to the contract, damages in 
all cases may be recovered for its loss.

It is none the less property because intangible, or because it is a chose in action. 
The rules of law applicable to tangible property are equally applicable to this, 
and are applied daily in all the courts.

In cases of insurance upon an open policy on freight, the owner recovers the 
gross freight without deduction. (2 Philips on Ins., § 1238; Arnold on Ins., ed. 
1872, p. 304.)

In cases of general average the owner of the vessel is bound to contribute not 
only on the value of his vessel, but on the amount of the net freight made up to 
the time of the injury or sacrifice. (Dixon on Average, 187; Lowndes on Average, 
107.)

In cases of loss of freight which is to be contributed for in general average, 
gross freight is contributed for. (See authorities last cited.)

In cases of collision and other marine torts, net freights are allowed against 
the wrong-doer. (Williamson vs. Barrett, 13 How., 101, 111; The Gazelle, 2 Wm. 
Rob., 279; The Baltimore, 8 Wallace, 386; The Glaucus, Lowell, 371; The bark 
Heroine, 1 Benedict, 226; Egbert vs. Balt. & Ohio R. R., 2 Benedict, 225; The 
Galatea, 6 Benedict, 259; Allen vs. Mackay, Sprague, 219; The Rebecca, Blatch. 
& H., 147.)

In cases of illegal capture, or of destruction of a vessel by illegal capture, the 
owner has been throughout the whole history of prize courts held to be entitled 
to his freight, not net freight merely, but full or gross freight. (See authorities 
below.)

If a neutral vessel having enemy’s goods on board is taken, the captor pays 
the whole freight, because he represents the enemy by possessing himself of the 
enemy’s goods jure belli; and, although the whole freight has not been earned 
by the completion of the voyage, yet, as the captor by this act of seizure has 
prevented its completion, his seizure shall operate to the same effect as an actual 
delivery of the goods to the consignee, and shall subject them to the payment 
of the freight. (The Copenhagen, 1 C. Rob., 289, 291; The Hoop, 1 C. Rob., 
196, 219; The Bremen Flugge, 4 C. Rob., 90; The Vrow Henrica, 4 C. Rob., 
343; The Anna Catarina, 6 C. Rob., 10; The Catherine Elizabeth, 1 Acton, 309; 
The Fortuna, Edwards Ad., 56.)

The allowance is of full freight. (The Fortuna, ubi sup., 57.)
The neutral’s vessel’s right to freight has priority over even the expenses of 

the captors. (The Vrow Henrica 4 C. Rob., 343.)
The neutral vessel was lost by the negligence of the captor while being taken 

into port, to which she was being taken in order to unliver her hostile cargo. 
The captor in this case, a naval officer of Great Britain, was held liable to pay
ment of the entire freight, in addition to the value of the vessel and cargo. (Der 
Mohr, 4 C. Rob., 314.)
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The English government paid the amount.
The doctrine of these cases is well established in this country. (The Com- 

mercen, 2 Gallison, 261.)
Story, J., “The general rule that the neutral carrier is entitled to his freight is 

now too firmly established to admit of discussion.” (p. 264.)
Same case on appeal, (1 Wheaton, 382,) Story, J., in giving the opinion of the 

Supreme Court, affirmed this doctrine.
C. J. Marshall and Livingston & Johnston, J. J., who dissented from the judg

ment, affirmed the same doctrine, and would have allowed freight, which the 
majority of the court in the particular case denied.

When neutral property was found on board of an enemy’s ships, and the 
captors substantially delivered the property to the owners at the place ultimately 
intended as its destination, the captors were held entitled to freight upon the 
property. (The Ship Anna Green and Cargo, 1 Gallison, 274.)

Having seen how freight is treated in the prize courts and in actions against 
trespassers, we proceed to see how freight is considered in the law of insurance. 
When is freight recoverable under a policy of insurance? When does it become 
cognizable in insurance law as a value, as a property, which may be lost or dam
aged or destroyed?

Where cargo is on board of either a general ship, sailed by the owners, or where 
the vessel is actually carrying her cargo under a charter-party for a particular 
voyage, there is no doubt that the pending freight is an existing value, the right 
to which is protected by all courts, and for the loss of which, if insured, the owner 
may recover.

And where the ship is under a contract to carry freight by a charter-party exe
cuted, the freight reserved or agreed to be paid is an existing value, may be the 
subject of insurance, and may be recovered from the underwriters in case of the 
loss of the ship.

“Where the freight is the price of the hire of the ship under a charter-party, 
the cases show that the inchoate right to freight vests in the ship-owner directly 
the ship has broken ground on the voyage described in the charter-party.” 
(1 Arnould Ins., 237, § 106.)

“Inchoate rights to freights founded on subsisting titles, unless prohibited by 
positive law, are insurable.” (Lucena vs. Crawford, 2 Bos. and Pull., 95 [sic].)

“Where there is an expectancy coupled with a present existing title, there is 
an insurable interest.” {Ibid., p. 293.)

The test of insurable interest is “an expectancy coupled with a present exist
ing title.”

In Robinson vs. Manf. Ins. Co., 1 Met., 146, Chief Justice Shaw says:
“In general the inception of a voyage even in ballast from one port to 

another pursuant to a charter-party is an inception of the voyage on which 
freight is to be earned, and if the vessel is lost before arriving at the first port 
to take in cargo, it is a loss on freight.” (See also 3 Kent, 5 ed., 311; Riley vs. 
Hartford Ins. Co., 2 Conn., 373; Hart vs. Delaware Ins. Co., 2 Wash. C. C., 
346; De Longuemere vs. The Phoenix Ins. Co., 10 Johns., 127; The same vs. 
The New York Ins. Co., 10 Johns., 201.)

In McGaw vs. Ocean Ins. Co., (23 Pick., 409,) C. J. Shaw said:
“In general terms it may be said that the insurance on freight will attach 

when the ship-owner is in such a situation in regard to his vessel and voyage 
that nothing but the intervention of one of the perils insured against can 
prevent him from completing his voyage and earning his freight.” (Adams 
vs. Warren Ins. Co., 22 Pick., 165.)



PROPERTY 1171

Mr. Justice Chambre, in the case already cited, of Lucena vs. Crawford, says: 
“It would be very extraordinary if freight could not be made the subject of 
protection by an instrument which had its origin in commerce, and was intro
duced for the very purpose of giving security to mercantile transactions; it is a 
solid, substantial interest ascertained by contract, arising out of labor and capital 
employed for the purposes of commerce.”

Mr. Phillips summarizes the doctrine of all these cases.
1 Phillips on Ins., § 334, p. 192.—“A charter party being made for successive 

passages at an entire freight, the interest in the whole freight commences on the 
first passage, though the ship sail in ballast merely on that passage, provided it 
is let by the assured or he has a cargo at the intermediate port.”

And § 335.—“A vessel being chartered from A to B, the interest in the freight 
commences under the charter-party on the vessels sailing for A either in ballast 
or with a small quantity only of goods for B.”

And he supports these positions by Livingston vs. Col. Ins. Co., 3 Johns., 49; 
Hart vs. Del. Ins. Co., Condy’s Marshall, 281 n, 2 Wash C. C., 346; Adams vs. 
Warren Ins. Co., 22 Pick., 165; Robinson vs. Manf. Ins. Co., 1 Met., 143.

Freight, as between the owner of the vessel and any other person than the 
owner of the goods, is property or value the moment the goods are on board or a 
valid contract is made by the owner of the vessel therefor.

Wrhat would be the measure of damage in a suit by the owner of the vessel 
against the charterer for a breach of his contract to furnish a cargo may be seen 
in the following cases, and is substantially the same as net freight: Hunter vs. 
Fry, 2 Barn. & Aid., 421; Fuller vs. Stamford, 11 East., 232; Smith vs. McGuire, 
3 Hurls. & N., 554; Ashburn vs. Baldwin, 7 N. Y., 262; Fox vs. Harding, 7 Cushing, 
516; Bailey vs. Damon, 3 Gray, 92.

Freight, therefore, being recognized in all courts as property, which may be 
destroyed, damaged, or lost by the acts of wrong-doers, is clearly an element of 
value, for which the claimants now before us are entitled to receive some sum as 
indemnity for the loss and damage which they have sustained.

In the cases above cited from the admiralty courts of England, the doctrine of 
which is approved by our courts, (The Ship Anna Green and Cargo, 1 Gallison, 
274,) where neutral vessels were arrested and carried into port in order that the 
entire cargo which they contained might be condemned, it was held that the 
owner of the neutral vessel not being in fault, was entitled to the full freight which 
he would have earned if his voyage had not been interrupted.

The cases before us present closely analogous situations, looking at the cargoes 
and vessels separately. The owner of the vessel destroyed, but for the destruction 
of his vessel, would have proceeded on his voyage and earned the freight which 
was agreed to be paid for the carriage of the goods on board. The wanton 
destruction of the cargo did not, as against him, the owner of the vessel, destroy 
or take away his property in the freight which the law everywhere recognizes.

If the confederate cruiser had captured one of these vessels, and had been allowed 
to take her cargo into an English prize-court for condemnation, and had there 
failed to make good his right to condemnation, on the ground that inasmuch as 
he had fitted out his vessel in England he could make no lawful prize, those 
courts would have restored the vessel and cargo, so that the vessel might proceed 
on her voyage and earn her freight; or, in case the property had been burned in 
port by the negligence of the captors, would have awarded to the claimant the 
value of the ship, cargo, and freight. (Der Mohr, ubi sup.)

Freight, gross freight, net freight, prospective freights, or expected freight, are 
terms often used in the books.

Freight is the generic term which includes all.
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Gross freight needs no definition; it is the entire sum to become due to the owner 
of the vessel on the complete discharge of her cargo at the port of destination.

Net freight is a term never used as between the owner of the vessel and the 
charterer. It is a term whose use is made necessary by some occasion to apportion 
the gross freight by reason of an act or thing which has occurred pending the 
voyage, causing either a temporary or permanent interruption of the voyage, in 
which case it is needful to look at the freight to be earned if the whole voyage 
should be completed, as an existing value either in whole or in part, in connection 
with or in comparison with the other values engaged in the enterprise, namely, 
with the vessel and the cargo on board.

The comparison of values is perhaps never made between the owner of the 
vessel and the charterer. As between them the question is almost universally 
of the whole freight or of no freight. If the vessel arrives at an intermediate port, 
and the owner then receives his goods, he pays freight pro rata itineris peracti.

But this comparison of values often takes place from necessities growing out of 
some forcible or providential interruption of the voyage.

Forcible, as by capture or seizure of vessel or cargo, or of both.
Vessel and cargo may be seized as being both hostile property.
The vessel may be hostile while the cargo is neutral.
The vessel may be neutral while the cargo is hostile.
Both may be neutral and yet seized unlawfully.
If the vessel is neutral, yet she must be carried in to unliver the hostile cargo.
If the vessel is hostile, she must be taken in to discharge and deliver up her 

neutral cargo to the owner.
So there may be damage done to vessel or cargo, or both, by collision. The 

voyage is interrupted or destroyed, and the various values of ship, cargo, and 
freight must be examined into at a point between the port of lading and discharge.

And then there are losses by perils of the seas, in which the vessel, cargo, and 
freight may be either partially or totally lost, and these values must be adjusted 
and compared as between the owners and underwriters of the several subjects.

In all these cases there is an estimation of freight as the property of the owner.
The losses which we are called upon to consider took place by capture, unlawful 

capture as against England, at a point between the ports of departure and destina
tion, and are entirely analogous to the cases of unlawful capture and seizure 
administered under the law of prize.

The voyage is interrupted in its midst, and we are to fix the values of the several 
elements constituting the loss, at the time and place of the destruction.

“According to the principles of law,” as administered in all the courts, these 
claimants are entitled to recover for the loss of freights destroyed by the acts of 
these cruisers.

What shall be the freight allowed?
It cannot be the gross freight, because the allowance of that is expressly pro

hibited by the act.
The disallowance of gross freights is an implied permission or direction to allow 

net freights.
It is clear we are to allow some freight; if not gross freight it must be net freight.
On this subject we derive instruction from the proceedings at Geneva. The 

arbitrators rejected the claim for gross freights, and did allow a large sum as 
net freights, as their proceedings show.

There are two terms used in the act descriptive of freights which remain to be 
considered.

What are “prospective” freights? Prospective we conceive to be synonymous 
with “expected” freight, which is a term very often used in the books. We 
have already defined the term prospective as applied to profits as being the profits
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which the owner of the goods hopes to gain from the difference in price between 
the port of shipment and the port of discharge, sometimes called profits and 
sometimes, also, expected profits.

Prospective, as applied to freights, we conceive to mean that expectation of 
obtaining a cargo, and so of having a freight upon a voyage projected but not yet 
entered upon, as to which the owner has no certainty, no contract, no charter- 
party, but which in the law of insurance may or may not be held to give an 
interest on which insurance would attach.

It is called an “expectancy,” as when a ship is going in ballast to a place where 
the ship-owner owns goods, which she shall there take on board and carry to 
another port. (Hart vs. Del. Ins. Co., 2 Wash. C. C., 346.)

Or where he does not own the goods, but has contracted to purchase them, and 
has prepared funds to pay for them, and the goods are ready to be delivered to 
him to put on board. (1 Parsons on Ins., 177.)

What are prospective freights may be further illustrated by Forbes vs. Aspin- 
wall, 13 East., 323; Forbes vs. Cowie, 1 Camp., 520.

In these cases the owner had no charter-party or other contract for freight, 
but goods were on board sufficient to purchase the remainder of the homeward 
cargo that were saved and afterward bartered for goods which would have 
completed her homeward cargo. She had discharged part of her outward cargo 
and taken in fifty-five bales of cotton, part of her homeward cargo, and was lost 
in this condition. It was decided that she should recover only the freight on the 
fifty-five bales of cotton. (So in Riley vs. Hartford Ins. Co., 2 Conn. Rep., 368.)

Freight was insured on goods laden or to be laden, and a part of a cargo was 
taken on board at Gibraltar, and the ship was proceeding toward the Cape de 
Verde Islands with funds on board to purchase salt there to make up the cargo, 
when she was lost. -

It was held that the insurable interest had commenced only in respect of the 
goods shipped at Gibraltar.

$A.nother example of prospective freight may be found in Adams vs. The Penn. 
Ins. Co., 1 Rawle, 97.

To apply a phrase before quoted, we should say “expectancy,” not “coupled 
with an existing title,” is “prospective.” (1 Arnould on Ins., 293.)

Congress seems to have had in view the probability that claims might be made 
not only for the freight actually on board or actually contracted for, but for the 
freight which the vessel, if not destroyed, might have subsequently earned, 
either with or without any definite grounds of expectation, and to have declared 
that all these should be excluded. They may have thought insurable interest on 
freight should be sought as a test of loss of freight, and intended to have excluded 
that test in these cases. .

Such freights or compensation for the loss of the use of the vessel during repairs 
after collision have been demanded, and in some cases allowed. (Williamson vs. 
Barrett, ubi sup.)

What meaning shall we give to the term “unearned freights?”
The counsel for the Government insists that under the use of the words unearned 

freights, net freights for the entire voyage cannot be allowed, but only net freights 
pro rata itineris peracti.

Having shown that freight is property, as clearly recognized in law, as the ship 
or the cargo, or bullion, or coin; that although intangible and resting in action, 
it nevertheless is protected everywhere by the courts, and that it may be lost or 
destroyed or damaged, we feel constrained to award a sum sufficient in law to 
indemnify the claimants for this loss or damage, unless prohibited therefrom by 
the express provisions of this act.
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We will not presume, except upon clear proof derived from the consideration 
of this statute, that Congress intended to take away from any of these claimants 
that which the courts of all nations under like circumstances protect.

We shall not, in the decision of the case now before us, which is the case of a 
vessel with her cargo actually on board, go further than is necessary for the 
decision of this and cases exactly similar. We only propose here to show that 
the term “unearned77 does not apply to this principal case and to others similar 
to it. And in stating to what cases we conceive the word “unearned77 does 
apply, we must not be understood as limiting it to precisely the cases we name. 
It is sufficient for the decision of this case to show that it may apply to other cases 
and does not apply to this.

The term unearned can have no application as between the owner of the vessel 
and of the cargo in an action upon the contract of affreightment, as between 
them freight is never earned till complete delivery.

But as against underwriters on freight, freight is not unearned when anything 
has been done toward earning it under a contract or charter-party therefor. 
So soon as the ship is bound to the goods and the goods to the ship by a valid 
contract, and any forward step has been taken by the ship toward the performance 
of the contract having connection with no other thing, the underwriter is liable 
for a loss of freight.

Still more, when, as in the present case, the cargo was on board and the ship 
was actually engaged in carrying the goods, the vessel as against wrong-doers had 
begun to earn, as against them freight was not unearned.

As against the owner of the goods under the contract it was not earned, but as to 
him even it was not unearned—it was partly earned.

To what does the term apply?
Without deciding that it may not apply to other cases, we think it was intended 

to apply to cases where charter-parties had been made, binding both the ship 
and the charterer, where under the law of insurance the owner of the ship may 
have had an insurable interest in the amount of the freight to become due under 
the contract, but where no forward step had been taken by the vessel toward the 
execution of the charter; where nothing has been done under the contract, where 
nothing has been done which would not have been done if there had been no 
contract.

For example, a vessel being upon a passage from New York to San Francisco 
with a cargo, during this passage the owners charter her for a voyage from San 
Francisco to any other port. This charter-party executed would give the owners 
an insurable interest in the entire freight, not only upon the voyage to San Fran
cisco not yet finished, but also in the second voyage to commence at San Fran
cisco, but till she reaches San Francisco, and has discharged her cargo there, she 
has taken no step, done no act, toward earning the freight upon the second voyage. 
The freight in this voyage, though insurable, is in no part earned.

We think that the word unearned as used here was not intended to exclude us 
from allowing freight on the voyage actually pending at the time of destruction, 
but was intended to exclude us from making the time when insurance on freight 
attaches the test of the right to freight; to exclude us from allowing freight in 
that class of cases where as against the underwriter the assured might recover for 
loss of freight, but in which the freight, though contracted for in a valid charter- 
party, was in no part earned, wdiere the ship had not commenced the series of acts 
the performance of the whole of which would entitle her to the entire freight.

In allowing net freight in the particular case under consideration, and in sim
ilar cases, we shall feel bound to charge the gross freight in cases where we think 
justice shall require it, with interest on the value of the vessel, and also a sum to 
cover the probable depreciation of the vessel, in addition to the other items usu



ally mentioned as needing to be deducted from the gross freight. The act gives 
interest on the value of the ship from the date of her destruction at 4 per cent. 
We cannot give to the owner without charge the use of the same ship the value 
of which in contemplation of law the Government pays for on the day of its 
destruction.746

The subject of the allowance of net freight was not, however, 
entirely disposed of by the above decision. Thereafter, in the cases of 
the ships Highlander and Jabez Snow, the soundness of the above 
decision was considered and affirmed. The circumstances out of 
which these cases arose are described briefly.

On March 7, 1863 a charter-party was entered into between the 
captain of the Highlander, an American vessel, and Messrs. Hyde & 
Jones of London, that the vessel should sail to Akyab, Rangoon, or 
Bassein (with liberty to make an intermediate voyage), for a cargo 
of rice and that, after loading, she should proceed to Cork or Falmouth 
for orders. The Highlander, after making the intermediate voyage 
allowed by the charter-party, was proceeding to Akyab to load, when, 
on December 16, 1863, she was captured and burned by the Alabama. 
The owners claimed net freight under the Akyab or rice charter, viz— 
gross freight less all expenses which would have been incurred by the 
owners if the vessel had continued her voyage and delivered the cargo 
of rice in accordance with the charter-party.

On February 25, 1863 the captain of the Jabez Snow signed a 
charter-party providing that the vessel should sail from Liverpool, on 
or before March 31, 1863, for Montevideo; that as soon as discharged 
at that port she should proceed to Callao and there report to the 
agents of the Government of Peru; and that, after fulfilling certain 
provisions of the charter-party and loading her cargo, she should sail 
from Callao directly to Havre. On the same day the captain entered 
into another charter with different parties, providing that the ship 
should with “all convenient speed” proceed to Cardiff, should there 
load a cargo of coal, and should deliver the same in Montevideo. 
At the time that these charter-parties were signed the vessel was lying 
in the port of Liverpool. From Liverpool she proceeded to Cardiff, 
loaded the cargo of coal, and sailed for Montevideo. Later on 
May 29, 1863, before reaching Montevideo, the vessel and cargo were 
destroyed by the Alabama. The owners claimed the net freight under 
both charters, viz—the gross freight under the two charters less all 
expenses that would have been incurred if the two cargoes had been 
delivered.

746 John Davis, Report (1877) 70-77.

PROPERTY 1175

114297-



1176 CHAPTER V

The cases of the Highlander and Jabez Snow were considered together 
by the First Court of Commissioners of Alabama Claims.747 Judge 
Porter delivered the opinion of the Court. He said:

In the case of the ship Winged Racer, we were called to consider, among other 
subjects, a claim for the loss of freight. After a protracted argument by eminent 
counsel, we reached in that case conclusions which were and are satisfactory to the 
minds of a majority of the court. In the cases above mentioned, some new 
phases of the question, growing out of a different state of facts, were presented. 
This led the counsel of the Government to insist on rearguing the original ques
tions decided in the Winged Racer; and, specially desiring to be right on a point 
involving so large a part of the money paid by Great Britain, we accorded this 
privilege both to them and to the counsel of various claimants. I am now to state 
the views entertained by the court, after listening to these elaborate and learned 
arguments, and then to apply the principles we have adopted, to the solution of 
the questions presented in the cases of the Highlander and the Jabez Snow.

The Government of the United States presented at Geneva a large claim for the 
loss of freights. The British experts launched pointed and severe criticisms at the 
claim made for gross freights, but they could not deny the soundness of the claim 
for net freights, if the conduct of Great Britain had rendered her liable for the 
acts complained of by the United States. In the award made in our favor, this 
principle was set forth as one of the conclusions of the tribunal, that, “in order to 
arrive at an equitable compensation for the damages which have been sustained, 
it is necessary to set aside all double claims for the same losses and all claims for 
gross freights, so far as they exceed net freights.”

When the act of 23d June, 1874, was framed, Congress, following out this prin
ciple, gave to this court the following direction, (section 12:) “And in no case 
shall any claim be admitted or allowed for, or in respect to, unearned freights, 
gross freights, prospective profits, freights, gains, or advantages.” The term 
“prospective”, it will be observed, is predicated here, not only of 'profits, to 
which it stands in juxtaposition, but also of freights, gains, or advantages. We are 
not to allow a claim for unearned freights, gross freights, or prospective freights; 
thus, by excluding all other kinds of freight, permitting, and indeed requiring us 
to allow claims for net freight. That is, from the freight which a vessel, when 
destroyed, was engaged in earning, must be deducted the expenses which she 
would thereafter have incurred if the voyage had been successfully accom
plished. . . .

What, then, is “prospective freight,” as employed in the award and in the 
statute? A plain illustration may supply the answer. The owner of a ship at 
Philadelphia, finding her out of employment, concludes that if he were at the 
Chincha Islands he would be sure of a profitable cargo to Liverpool or New 
York. He proceeds, without any contract, written or verbal, equips his ship, 
sets sail, is captured by the Alabama, and sees his own ship sent to the bottom. 
He files his claim in this court, shows the loss of the vessel, proves her tonnage 
and the customary freight, and offers the testimony of shippers in Callao, who 
state that if she had arrived there they would have supplied a cargo equal to the 
carrying capacity of the ship. He exhibits his calculation showing the necessary 
deductions from the gross freight and asks the payment of his claim. We decline 
to allow it, and tell him this was what the award meant when it declared that 
“prospective earnings cannot properly be made the subject of compensation;” 
and this is what the act of Congress meant when it provided that a claim should

747 Buck and Spofford and sundry other claimants v. United States, dockets 
406, 407, 408, 409, 410, 411, 412, 597, 598, 599, 600, 601 and 656, John Davis, 
Report (1877) 78.
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not be allowed for or in respect to “prospective profits, freights, gains, or advan
tages.’; Having thus found a distinct subject-matter to which this portion of 
the statute is applicable, we ought, by well-settled rules of interpretation, to rest 
content that we have ascertained the kind of profits which Congress meant to 
define by the term “prospective”.

What are “unearned freights,” as employed in the act? What do these terms, 
so unusual in the language of judges, shippers, carriers, and underwriters, require 
us to exclude? By forbidding the allowance of unearned freights, it was certainly 
not intended to allow only freights fully earned. Freight is fully earned in the 
judicial, as well as popular sense, when the vessel has reached her port of destina
tion and the cargo has been delivered; a place in which she would not be in 
much danger of destruction at the hands of an insurgent cruiser. If so destroyed, 
the question of freight could not have arisen at all, for her charterers would then 
have been her debtors, and the value of the vessel only would have been lost 
to her owners. It is impossible to suppose that Congress could have put so 
frivolous a thing into a serious statute. It is just as clear that freights wholly 
unearned could not have been intended; that is, where no expenses had been in
curred, no stores supplied, no cargo taken on board, nothing done by shipper or 
owner toward the commencement of a voyage. Here, again, the vessel would 
have been found in her dock and out of the reach of the losses of which the statute 
treats. Even if she were not, her case is effectually provided for by forbidding any 
allowance for prospective freights. The provision respecting “unearned freights” 
was evidently intended to embrace something different from that of the inhibi
tion of prospective gains, and to have some practical effect on the distribution of 
the money in hand. Let it be observed, then, that between these extremes— 
of freight wholly earned and freight wholly unearned—there is an ample territory, 
in which judicial investigation has gone on from the dawn of commerce to the 
present hour, and the results are found along the whole track of the commercial 
law. A ship is made ready for sea, a charter-party more or less formal is executed, 
her cargo is shipped, and she starts on her voyage. She has not then earned 
her freight, and on the shipper or charterer she has no legal claim until after the 
lapse of many months and the endurance of many perils. But her owner has 
spent time and labor in fitting her out, has supplied the necessary stores, advanced 
the wages of the crew, and subjected her to the largest risk to which property is 
ever subjected, or paid to others the required compensation for assuming such 
risk. Can it be maintained that her freight is unearned, in the large and general 
sense in which this term is used in the statute—unearned, without qualification— 
wholly unearned? Can it be denied that some part of it has been earned? Not 
as againt the shipper, if he has done nothing to change the contract, but even as 
against him, if he has interrupted the voyage, and certainly as against every 
one who willfully or carelessly stops her progress. Here the decisions, European 
and American, have a uniformity scarcely to be met with in any other department 
of the law.

The ship Cambodia sailed under charter from Bombay in ballast for Howland’s 
Island, intending to call at a port in New Zealand for water, and, having got on 
shore on the coast of New Zealand, was so damaged that she was obliged to 
abandon her voyage. Lord C. J. Cockburn (afterward one of the arbitrators at 
Geneva) held that, as the ship had sailed with the sole object of going to Howland’s 
Island to earn freight thence to the United Kingdom, the interest in the freight 
had commenced, although not a pound of the cargo was on board when she struck. 
(Barber vs. Flemming, 5 Law Reports 59, Queen’s Bench Cases.) True, this 
was an action on a contract of marine insurance, created by parties who could 
make their own terms, and we ought to look for precedents arising outside of the 
law of contracts altogether. Take, then, the case of a general average arising
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from the jettison of goods for the common safety of ship and cargo. Here Mr. 
Lowndes, citing Williams against The London Assurance Company, (1 M. and 
S., 318,) states the rule in these terms: “When a ship is chartered to fetch or carry 
a cargo belonging to the charterer, the freight under the charter must contribute 
to the general average, whether or not the cargo is on board the ship at the time 
of the general-average act; since the loss of the chartered ship, whether laden or 
not, would deprive the ship-owner of his expected freight.” (Lowndes on Gen
eral Average, 236.) In the case of the brig Mary, Judge Sprague carried out 
the doctrine, by holding that where, by a charter-party, a gross sum, not divisible, 
was to be paid as freight for a voyage out and home, the principal object of the 
voyage being to obtain a return cargo, and a general average occurred on the out
ward passage when the ship was sailing in ballast, the whole freight for the round 
voyage must contribute. (1 Sprague’s Decisions, 17.) Turning to cases of sal
vage, we find the same rule to prevail. (The Nathaniel Hooper, 3 Sumner, 542.) 
It is true that Mr. Benecke differs from Sir William Scott in the view taken by 
the latter in the case of The Progress, (Edwards, 210,) that where a ship goes out 
under a charter, to proceed to her point of destination, in ballast, and to receive 
her freight only upon her return cargo, the court is not in the habit of dividing 
the salvage, (in which he is sustained by the case of The Dorothy Foster, 6 C. 
Robinson, 88;) but it is sufficient to observe, respecting this difference of opinion, 
that no man of his age was of higher authority on maritime law than the judge who 
pronounced the judgment in that case. In the cases of collision of vessels the 
same doctrine prevails. Even the case of the South Sea vs. The Clara Symes 
(Swabey’s Reports, 141) is really in harmony with the other cases, for although 
the claim for freight was there rejected, and the owner of the injured vessel was 
directed to pay the costs attending the claim which he had made for freight, yet 
this was because of the doubt that arose, from the character of the vessel, whether 
the master could have carried out the charter-party, even had the collision not 
occurred. The decision of Dr. Lushington in the Gazelle, (2 W. Robinson, 279) 
and in the Argo, (1 Spink, 375); The Report of the Registrar and Merchants in 
the Canada, (1 Lushington, 586,) made under Dr. Lushington’s own eye; the 
decision of Dr. Phillimore in the Orpheus, (3 Law Reports, 308, Admiralty,) 
where the cargo was not on board at the time of the collision; the opinions of sev
eral of our eminent admiralty judges in America—Bark Heroine, (1 Benedict, 
226;) Egbert against the B. & O. R. R. Co., (2 Benedict, 225,) and the decisions 
of the Supreme Court of the United States in Williamson against Barrett, (13 
Howard, 101,) the Cayuga, (14 Wallace, 270,) The Favorita, (18 Wallace, 598)— 
have placed on a foundation too solid to be shaken the doctrine that the owner of 
a ship injured by a collision, if not in fault, is entitled to recover her net freight 
from the owner of the offending ship, if the performance of the charter-party be 
prevented by the collision.

Undoubtedly the closest analogies to the cases in hand are found in those of the 
capture of vessels as prize of war. It is true that Great Britain did not admit her 
liability as a wrong-doer for the acts of the insurgent cruisers, and, indeed, by the 
first article of the treaty disclaimed it, but having negligently permitted the equip
ment in her own ports of vessels which could have had no other object than the 
destruction of our ships, she was placed by the award in the legal attitude of hav
ing wrongfully captured them. There are in the books few cases of the destruc
tion of vessels taken as prize of war, for the reason chiefly that they are too valu
able to the captor to be destroyed. One of the few is the case of Der Mohr, 
(4 C. Rob., 315,) which was lost by the negligence of the prize-master, an officer 
of the British navy, while being taken into port, and the captors were held liable 
both for the ship and the freight, but relieved from liability by act of Parliament. 
In the Copenhagen, (1 C. Rob., 289,) seized in a British port which she had entered
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in distress to make repairs, Sir William Scott, in treating of the question whether 
freight was due from the owner of the cargo to the owners of the ship for the whole 
voyage or only pro rata itineris, thus speaks: “With respect to the freight, some is 
admitted to be due, as the ship has brought her cargo from Smyrna through much 
the most considerable part of the voyage. But it is said that in matters of prize 
the whole freight is always given, and for this reason, because capture is considered 
as delivery, and a captured vessel earns her whole freight. I have already said 
that this is not merely or originally a matter of prize; the ship was not brought in 
as such; she came in first from distress, and was afterward put upon the proof of 
her character. It is a case of a mixed nature, and the maxim that capture is 
delivery is not to be taken in the general way in which it is laid down. It is by no 
means true, except when the captor succeeds fully to the rights of the enemy, and 
represents him as to those rights. If a neutral vessel having enemy’s goods is 
taken, the captor pays the whole freight, because he represents the enemy by 
possessing himself of the enemy’s goods jure belli, and although the whole freight 
has not been earned by the completion of the voyage, yet as the captor, by his 
act of seizure has prevented its completion, his seizure shall operate to the same 
effect as an actual delivery of the goods to the consignee, and shall subject him to 
the payment of the full freight.” The cases of the Martha, (3 C. Rob., 107,) the 
Hamilton, (3 C. Rob., 107,) and the Anna Catherine, (6 C. Rob., 10,) recognize the 
same doctrine. In the argument before us, it was assumed that in no case of 
capture had freight been allowed where the cargo was not on board at the time of 
the capture; but The Progress (Edward’s Admiralty Reports, 210) seems to 
present such a case. That vessel having sailed from England to Oporto, in ballast, 
under a charter-party for an entire voyage out and home, and having performed 
the outward voyage, was captured by the French in that port and recaptured by 
the British and Portuguese army under Wellington before she had commenced her 
homeward voyage. After the capture she had been unladen; on the recapture 
her cargo was in warehouse on shore. Salvage was allowed on the whole freight 
out and home. By the decision in the Catharina Elizabeth, (1 Acton’s Admiralty 
Reports, 309,) freight was allowed to a neutral vessel, which had not actually 
sailed, though her cargo was on board. It must be admitted that the Ameri
can decisions have not yet satisfactorily established here the English rule, and some 
of them are adverse to it. The Amiable Nancy, (3 Wheaton, 546;) the Anna 
Maria, (2 Wheaton, 327;) the Charming Betsy, (2 Cranch, 64.) The Soci6t6 (9 
Cranch, 209,) was the case of a neutral vessel sailing under charter-party to Amelia 
Island with cargo freight free, where she was to take on board such cargo as might 
be tendered to her, and while thus carrying British goods was captured by a 
naval vessel of the United States, then at war with Great Britain, and brought into 
the district of Georgia, where the cargo was condemned as enemy’s property. 
Chief-Justice Marshall certainly held the two voyages to be distinct, probably 
much influenced by the division made of the freight, which, as to one voyage, was 
to be free, but payable as to the other. In the comparatively recent case of the 
Nuestra Senora de Regia, (17 Wall., 30,) a Spanish steamer seized in 1861 as prize 
of war at Port Royal, in which a huge sum was allowed to the owner for the use of 
the vessel, there is some recognition of the English rule, which must seem to every 
one who carefully examines the subject much more consonant to the whole system 
of the law of marine torts.

It certainly follows from this discussion that in the cases before us the allow
ance of freight pro rata itineris peracti, so strongly insisted on by the counsel 
for the Government, is out of the question.

1. There is nothing in the act of Congress to justify it. We are not required 
to decide a case where the freight was wholly earned, or one in which it was 
wholly unearned, for neither the one case or the other, as we have seen, could
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have arisen out of the depredations of the insurgent cruisers. Such acts came 
too soon for the one and too late for the other. We are called upon to decide 
cases occupying ground intermediate between these extremes. The statute, 
therefore, wisely said nothing about apportioning the freight.

2. We could not undertake to determine upon and allow freight pro rata 
itineris where it had been partly earned and partly unearned, without violating 
those principles of law which Congress specially cautioned us to observe. Left 
thus untrammeled by the statute in respect to the measure of freight due, we 
had either to take ground in opposition to what the most enlightened publicists 
have written on this subject, and the most distinguished jurists have approved, 
or to adopt principles which have thus acquired the sanction of the juris
prudence of the maritime world. It required little sagacity and less courage to 
do the latter.

3. If we had undertaken to split the freight into fractions, and to parcel it 
out, we should have failed in everything except doing injustice. A practical 
eye will readily see this. Suppose the ordinary voyage of a sailing-vessel to be 
thirty days. In ten days from the time of commencing to put cargo on board, 
she has completed, it may be, four-fifths of her entire earnings. Why? The 
cost of loading and payment of wages to officers and men, the supply of stores, 
and the other smaller and incidental but inevitable expenses, are the bulk of 
the cost of earning the entire freight. All she then requires are those propitious 
influences of the elements for which she is dependent, not on the power of man, 
but on the favor of Heaven. Divide the whole freight thus begun to be earned, 
according to the number of days out, or by any other rule, and not in one case 
out of a thousand would justice be done. Deduct that which one of these vessels, 
if not destroyed, must have expended between the point of her actual destruction 
and the port of destination, (generally only the expenses of maintaining the crew, 
paying the port charges, and delivering the cargo,) and you leave her owner 
just where every innocent man, whose person or property is attacked in violation 
of law, ought by the law to be left; that is, as nearly sound and whole as if he 
had not been struck.

What, then, is the practical result of these doctrines in the cases before us? 
Where a vessel has sailed under a charter-party with cargo on board she is entitled 
to net freight for the whole voyage in accordance with the terms of the charter, 
though destroyed when but one day out. Where she was destroyed while sailing 
in ballast under charter to take in cargo at her port of first destination, to be 
carried thence to a port of final destination, she is entitled to net freight on the 
cargo which she was thus to have taken on board. Where destroyed while sailing 
under one charter to deliver, at a designated port, cargo on board, and to bring 
other cargo home, she is entitled to net freight for the round trip. Where 
destroyed w’hile sailing under two distinct and independent charters to carry, 
under the first, cargo to an intermediate port, and under the second, to carry 
other cargo to a port more distant, she is entitled to net freight under each 
charter, though destroyed before the fulfillment of the first, if she has made it 
satisfactorily to appear by proper proof or necessary legal presumption, that she 
entered fairly at the same time on the commencement and prosecution of both 
voyages. *

On these principles we decided, in June last, the case of the Sonora. She sailed 
from New York to Melbourne, and she was thence to sail to Akyab, in British 
India, to take on a cargo of rice and proceed to one of several designated 
European ports. The charter permitted an intermediate voyage in the China 
seas. Having made such an intermediate voyage to Hong Kong, she left that 
port for Akyab, and was destroyed by the Alabama in the straits of Malacca. 
In the judgment entered in favor of the owners, we allowed net freight for the
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cargo not on board at the time of her destruction. So, also, in the case of the 
Emma Jane, decided during the same month. The case of the Commonwealth, [748] 
argued during the present month, affords an illustration of the application of 
the same principle. She sailed from New York to San Francisco with a large 
freight-list, and when about twenty-eight days out was destroyed by the Florida. 
After she had sailed, and before receiving information of her destruction, her

748 Charles L. Colby and others, owners of the ship Commonwealth (which was 
destroyed by the Alabama), presented a claim to the First Court of Commissioners 
of Alabama Claims, for the value of the vessel, her outfits, and her freight.

The Commonwealth sailed from New York for San Francisco on March 19, 
1863, with a general cargo. On April 17, 1863 she was destroyed.

On April 15, 1863 a charter-party had been entered into between the owners 
of the vessel and an agent of the Government of Peru, agreeing that the vessel 
should proceed from San Francisco to Callao, Peru; thence, on the receipt of 
orders, to the Chincha Islands for a cargo of guano; thence to Hamburg or 
Rotterdam, calling at Cowes for orders. The claimants asked net freight on 
this charter-party which was not allowed. (John Davis, Report (1877) 18, 
docket 1187.)

The American bark Justina, while on a voyage from Rio de Janeiro to Balti
more, was captured by the Alabama and bonded. Nineteen prisoners were 
placed on board, and the master was ordered to proceed to Baltimore without 
stopping at any intermediate port. The Justina was in ballast. She would 
have stopped at the West Indies for a cargo destined to Baltimore had it not been 
for the capture. A claim was presented on behalf of John M. Bandellt owner 
of the vessel, to the First Court of Commissioners established for the purpose 
of passing upon the Alabama claims, for the passage money of the nineteen men, 
at $100 gold each (amounting in currency to $2,750.25), the value of one crate 
of bananas taken by the crew of the Alabama ($25), and the value of the vessel 
for freighting purposes during the time she was under bond, viz, thirty-six days, 
at $75 a day (amourting to $2,700). The total amount claimed was $5,475.25.

The First Court of Commissioners of Alabama Claims allowed $1,425 with 
interest. The amount of the judgment can be reached by allowing passage 
money at $2 and a small fraction for each day for each of the prisoners on board, 
for the thirty-six days they were on the vessel and adding the value of the crate 
of bananas. (John Davis, Report (1877) 21, docket 593.)

In another case decided by the same Court of Commissioners, the claimants, 
William Johnston Taylor et al., were the owners of the steamship Electric Spark, 
which sailed on July 9, 1864 on a voyage from New York to New Orleans and 
return, under a charter of the New York Mail Steamship Company. The vessel 
was destroyed by the Florida on July 10, 1864. The owners recovered the value 
of the vessel and the outward freight in another petition. In this case they 
claimed the value of the return freight and passage money, it being shown that 
the agent at New Orleans of the New York Mail Steamship Company had 
engaged sufficient passengers and freight to fill the vessel on her return trip. The 
compensation to the owners of the vessel, under the charter, was to be the freight 
and passage money, less a commission to the New York Mail Steamship Com
pany.

The Court of Commissioners held that the engagement of the freight and 
passage money by the New York Mail Steamship Company’s agent did not 
establish such privity of contract with the owners of the vessel as to enable 
them to recover therefor, the vessel having been destroyed before arrival at the 
port where the freight and passage money were engaged. (John Davis, Report 
(1877) 21, docket 1942.)
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owners executed a charter binding her to proceed from San Francisco to the 
Chincha Islands to take on guano deliverable at Hamburg. She had not sailed 
under the charter for the Chincha Islands. She had done nothing whatever 
under it. Her officers did not even hear of it until after her destruction. As 
to that charter, her gains were prospective, which the award declares “cannot 
properly be made the subject of compensation; inasmuch as they depend in 
their nature upon future and uncertain contingencies.” We accordingly disal
lowed to her freight under that charter, but admitted her right to net freight on 
the voyage to San Francisco. We could not have done otherwise.

In the cases of the Highlander and the Jabez Snow, now before us, we have as 
little difficulty in allowing the freight. The Highlander was to proceed under 
charter to Akyab, Rangoon, or Bassein, (with the privilege of an intermediate 
voyage to a port in India or China,) to take on, at one of those ports, rice deliver
able at Cork or Falmouth. She had performed the intermediate voyage, and 
was proceeding in ballast to Akyab for cargo when she was destroyed by the 
Alabama. The Jabez Snow carried with her two charters, under one of which 
she sailed from Cardiff with coal for Montevideo, and by the other she was to 
proceed thence to Callao to take on guano deliverable at Havre. She was 
destroyed by the Alabama, with the coal on board, before reaching Montevideo. 
So far as we can judge, after a careful scrutiny of all the testimony before us, each 
of these vessels, at the time of her destruction, was proceeding in good faith in 
the actual execution of the contracts which she had thus lawfully assumed. 
We know of nothing more which either of them could have done in the prosecution 
of the respective voyages thus commenced and suddenly terminated by the act of 
the most successful of the insurgent cruisers. We accordingly allow to each of 
them net freight on the cargo which she was thus proceeding to take on board 
when destroyed. While we do not agree with the claimants respecting the 
amounts which they are entitled to claim, these are the principles of law on which 
we have reached the conclusions embodied in the judgments about to be en
tered.749

Several commissions have, however, allowed two thirds of the full 
Two thirds of freight on the immediate voyage, where the voyage
fair freight 
allowed

was incomplete at the time of the destruction of or 
capture of the vessel.

The American Commissioners—Hugh Lawson White, William 
King, and John W. Green (replaced by Littleton Tazewell)—appointed 
under the terms of the act of Congress of March 3, 1821,750 in order to 
comply with article XI of the treaty of February 22, 1819 between 
the United States and Spain, whereby Spain undertook to make 
satisfaction of the American claims against her in an amount not to 
exceed $5,000,000, stated in their report of June 8, 1824, that:

In adjusting the amount of the claims allowed, the Commission has adopted 
these principles. Regarding the fund provided by the Treaty as designed to 
indemnify claimants for actual losses sustained, and not to realize profits which 
might or might not have been made, the board has generally taken up the voyage 
at its commencement, and allowed the value of the vessel and cargo at that time. 
To the value of the vessel, two-thirds of a fair freight for the passage in which 
the loss occurred has been added. A fair premium of Insurance for the risk of 
such a passage has been also added to each of these insurable subjects. And the

749 John Davis, Report (1877) 82-88; Judge Rayner dissented.
750 3 Stat. 639.
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costs and expenses, incurred in defraying their rights, have been allowed to all 
claimants who have paid such, and have offered any evidence from which the 
sums so paid might be inferred. Such has been the general mode of estimating 
the quantum of loss to be indemnified, in most of the cases where the loss has 
been total. In those where the loss has been partial, and in a few where the loss 
has been total, to which the rules now stated could not apply, different principles 
of adjustment analogous to these have been resorted to, the board taking care 
to modify these principles to suit the facts existing in each particular case. Thus 
a reasonable charter has sometimes been given in lieu of freight strictly so-called, 
where the precise voyage was not fixed. And a fair demurrage has been applied 
as the standard of damage produced by the illegal detention of a vessel.751 752

The Danish Indemnity Commission (George Winchester, William 
J. Duane, and Jesse Hoyt), appointed in the United States under the 
terms of the act of Congress of February 25, 1831,762 in accordance 
with article III of the convention of March 28, 1830 between the 
United States and Denmark, adopted as a rule of decision the following 
order:

. . . That in all cases of condemnation or detention there shall be allowed 
two-thirds of a fair freight for the passage in which the loss occurred, [and] a 
premium of insurance at the rate of — per cent upon the value of the vessel and 
cargo respectively at the commencement of the voyage.753

The Commissioners, George W. Campbell, John K. Kane, and 
RomulusM. Saunders (who succeeded Thomas H. Williams), appointed 
by the United States to execute the terms of the convention between 
France and the United States of July 4, 1831, stated in their final 
report of December 30, 1835 that it had been their object to allow a 
just indemnity for the loss actually sustained; that a vessel was 
generally estimated at her cost to the owner, deducting a reasonable 
percentage for any subsequent depreciation; that “To the value of the 
vessel was added two-thirds of her freight, where the voyage was in
complete”; and that “where full freight had been earned, but from 
some cause was not paid at the time, the allowance was increased 
accordingly”.754

In 1836 John K. Kane published his Notes on Questions decided 
under the 1831 Convention with France. The position of the Board 
with reference to the subject of the allowance of freight—whether 
two thirds or the full amount of the freight—is therein considered at 
some length. Mr. Kane states that: .....................

As the vessel was the subject of specific allowance, and wages are not due unless 
the voyage be completed; and as freight is made up only of these and of the profit 
of the ship owner on the capital invested in his ship; it would seem at first view 
that the rule which excludes a claim for prospective profits should also apply to 
one for freight. But, as the premium of insurance represents the increase of

751 5 Moore’s Arb. 4507, 4516.
752 4 Stat. 446.
753 5 Moore’s Arb. 4568.
754 V Moore’s Adj. (mod. ser., 1933) 351, 352, 353.
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value which is communicated to goods by the hazards they have encountered, 
so freight or the cost of carrying them indicates the increase of value they derive 
from their change of place. There is only this difference between the two; that 
the right to the full premium is fixed from the commencement of the risk, while 
the freight is not finally earned till the cargo arrives at the port of delivery. Both 
contribute to the value of the goods at the time of capture; the premium having 
imparted its entire amount, as a charge incurred at the time of shipment; the 
freight imparting such a share of its stipulated amount as is proportioned to the 
part of the voyage performed, pro rata itineris peracti.

In estimating the pro rata freight, the board was guided by the practice which 
obtains in most of our commercial cities in the adjustment of average losses, and 
fixed it at two-thirds of the full freight on the immediate voyage.

Yet, though the freight was allowed only as an element in the value of the goods, 
it was not always or even generally awarded to the owner of them. The question 
remained as in all other cases to be settled by facts: Was he the party substantially 
aggrieved? If he had paid the freight, as was sometimes the case under special 
contracts, he received it back under the treaty; if he had not, the award was made 
in favour of the ship owner, as the real loser.

3. Other cases presented themselves in still different aspects. Sometimes the 
seizure took place while the vessel was in the act of entering her port of destina
tion; sometimes after she had arrived there, but before the cargo was unladen; 
sometimes after a partial delivery. The question, in what manner the property 
should be estimated in these cases; whether according to the market value abroad, 
or the cost at home with the charges of shipment and freight; was often embarrass
ing from the difficulty of distinguishing in principle between them. Vessels in 
the same trade were taken possession of under the same pretext, often in sight of 
one another, when the forbearance of a few hours would have made their circum
stances identical.

The distinction which was adopted divided them into two classes, depending 
on the fact of the voyage being legally completed, or otherwise: and as according 
to the mercantile law full freight is earned only when the voyage is complete, the 
rules established by the courts on the subject of freights determined for the board 
its mode of estimating the value of each of these cargoes. Thus it was held, 
that the domestic value must be the basis of estimation in all cases where the 
vessel had not actually entered the port before capture: but where she had entered 
it, and was prevented from delivering her cargo by the act of the French govern
ment, the voyage was held to be complete, freight earned, and the value of the 
property abroad became the measure of the award. See the case of Morgan v. 
Insurance Company of North America, 4 Dali. 45 5.755

The Commissioners (Senor Don Josef Ignacio de Viar, Matthew 
Clarkson, and Samuel Breck) appointed under the terms of the 
treaty of October 27, 1795 between the United States and Spain, for 
the settlement of the claims of the United States against Spain arising 
out of acts of spoliation on American commerce committed during the 
war between France and Spain, awarded $46,118 in the case of the 
brigantine Nymph (Thomas Webb, master).766 Lewis Crousillat was 
the owner of both the brig and her cargo. In that case the vessel 
was captured on January 17, 1794 by the Spanish man-of-war St. * 750

755 Kane, Notes on Some of the Questions decided by the Board of Commissioners 
under the Cbnvention with France, of 4th July 1831 (1836) 100-102.

750 V Moore’s Adj. (mod. ser., 1933) 35.
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Return freight

Gabriel, while on a voyage from Bordeaux, France, to the island of 
Hispaniola, and was sent to Fort Dauphin, in the Spanish part of the 
island of Santo Domingo, and detained seventy-eight days. The 
cargo of the vessel was seized at that place by the captors and sold 
for about one third of its value at public sale, the proceeds being 
retained by them. The vessel was then given leave to depart and a 
cargo of a different kind was procured for the return voyage to Phila
delphia.

The Commissioners made an award, inter alia, on items claimed for 
the value of the cargo seized and sold, for damages to the bottom rig

ging of the vessel, for the value of provisions, for 
demurrage, and for expenses, including certain charges 

for freight on the return voyage to the United States.767 In view of this 
last allowance of charges for return freight, the Commissioners de
clined to allow claims for extra wages paid to the seamen on their 
return to the United States, on account of the detention at Fort 
Dauphin. The Commissioners also declined to allow a claim for loss 
sustained in consequence of the detention of property and profits that 
would probably have arisen had the same been invested in produce, 
interest having been allowed in lieu thereof.757 758

757 (1) The calculations of the Commissioners in their award of December 27, 
1797 on this claim were as follows:
For amount of the cargo on board and taken out of her by the Captors1 

at Fort Dauphin per Valuation delivered to the Spanish Government
at the time by Captain Webb..............................................................

Loss, sustained by the said vessel relative to her bottom rigging and
provisions estimated at...........................................................................

An Iron Cambouse [caboose] taken from on board by the Captors ....
Provisions bought for the use of the Crew at Fort Dauphin................. ..
Translating Spanish Protest into the English language...........................

78 days charged at $50 per day..........................................................
Deduct for fourteen days to discharge the cargo and fourteen days to take 

on board a return cargo making together 28 days at $50 & also $20 per
day for the remaining 50 days—total....................................................

Freight charged for her return cargo from the West Indies to Philadelphia
on 1,500 barrels which she carries at 2 D".........................................

Deduct 50 Cents per barrel it appearing upon enquiry that 1.50 was at
that time the most current rate of freight per barrel is.....................

Deduct also Interest on the above sum of $2,250 from February 2 to May 6, 
1794 inclusive the time the vessel arrived at Philadelphia and when
the return freight only became due ......................................................

Extra wages charged and paid the Seamen upon their return to Philadel
phia on account of detention at Fort Dauphin. The above charge is 
inadmissible as a return freight hath been allowed therefore Seamen’s
Wages are not chargeable.........................................................................

Loss sustained in consequence of the detention of Property and Profits 
which would probably have arisen had the same been invested in West
India produce charged....................................................................................
Inadmissible, Interest being allowed in lieu thereof.

[V Moore’s Adj. (mod. ser., 1933) 96-97.]
758 Ibid. 55.
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In the case of the brigantine Rosanna (Hooker Baxter, master) 
(United States v. Spain), decided by the same Commission, $3,696 
was allowed “For Freight of the said Vessel stipulated to be paid by 
the Freighters per Charterparty, for a voyage from Baltimore to 
Hispaniola and back, but which owing to her having been captured 
she was prevented from performing.”759

In the case of the sloop Alexander Hamilton (John Mease, Jr., 
master) (United States v. Spain), the Commissioners awarded $1,200 for 
the value of the sloop, her tackle, apparel, furniture, and appurtenances, 
the vessel having been captured by a Spanish armed schooner and de
tained at Saint Domingo, and $6,693.70 for the value of the cargo on 
board the sloop at the time of capture,—the cargo having been seized 
by the captors. The value of the cargo was estimated at “prime cost, 
together with thirty three and a third per Cent advance thereon out 
of which the Freight is to be paid to the Owner of the said Vessel”.760

In the cases of the Boyne and the Monmouth (Great Britain v. 
United States), claims were presented to the American and British 
Claims Commission, established under the terms of articles XII et seq. 
of the treaty of May 8, 1871, for the losses sustained by these two 
British vessels on account of having been illegally warned off southern 
ports before an effective blockade had been instituted by the United 
States. A claim was presented in each case for the loss of profits on 
the outward cargo, for the loss of return freight below that which the 
vessels would have earned if cargo had been taken on at a southern 
port, and for losses sustained by reason of the detention of the vessels.

In the case of the Boyne, £6,460 13s. was claimed by the owners, 
Benjamin Whitworth et al., and $32,553 was allowed by the Tribunal. 
In the case of the Monmouth, £10,572 10s. was claimed by the owners, 
A. E. Byrne and Co., and $40,843 was allowed.761

In 1886 the firm of Fonseca, Navarro & Co. held a monopoly from 
the Venezuelan Government of the privilege of shipping cattle from 
the port of Ciudad Bolivar. The President of the State of Guayana 
was a member of this firm. In June of that year, contrary to its 
previous practice, the firm refused to allow a French national 
(G. Ballistini) to ship to Cayena, on the steamer Dieu Merci, 120 
head of cattle sold to G. Lalanne (also a French national), which 
Lalanne was under a contract to supply to the Governor of French 
Guayana. The steamer, which was the property of another French 
national (H. Ledour), was delayed for several days and then allowed 
to depart. Owing to the delay, Lalanne was compelled to buy other 
cattle at Demerara, where he procured 75 head.

759 Ibid. 123.
The sum of $1,794.85 was also allowed for the value of certain articles belong

ing to the master and crew of the vessel which were seized by the captors.
780 V Moore’s Adj. (mod. ser., 1933) 117.
761 Hale’s Report (1874) 150, dockets 216 and 315.
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Claims for the losses sustained by Lalanne and Ledour were pre
sented by the French Government to the Claims Commission estab
lished by France and Venezuela under the protocol of February 27, 
1902.762 763

Lalanne claimed 122.50 bolivares for each of 120 head of cattle, 
i. e. the prospective profits that he alleged he would have obtained 
on the cattle had he been permitted to ship them. The Commission 
allowed the profits that would have been made on 45 head of cattle—
4,000 bolivares.

Ledour claimed 14,400 bolivares for the freight upon 120 head of 
cattle. The Commission likewise considered that this claim was 

exaggerated. It allowed the freight lost on 45 head 
Loss of freight on 0f cattle only, plus the expenses of the delay in 
plus expenses Ciudad Bolivar and the expense of the journey to 

and sojourn at Demerara—4,000 bolivares.
A claim was presented on behalf of Jose Ferrer, a Mexican national, 

to the Commission established between the United States and Mexico 
under the terms of the convention of July 4, 1868, on account of the 
detention of the Mexican schooner Oriente. The vessel was bound 
from one Mexican port to another and was seized in August 1862 off 
New Orleans (in distress), on suspicion of having made the voyage 
to that port with the intention of running the blockade which had 
been raised a few days before. She was thereafter taken to New 
York and wrongfully detained without legal proceedings (after her 
detention was acknowledged to be unjustifiable). The claimant had 
shipped cargo in the vessel, and he presented a claim for $4,639.85 
on account of the losses sustained by him.

The Commission (Commissioner Palacio delivering the opinion) 
awarded $2,860.53.763 Commissioner Palacio explained that the 

practice in prize courts “in these cases” is that “the 
stipidated freight indemnification ought to consist in the value of the 

merchandise at the place of their shipment, the costs 
of transportation, and the ten per cent as profit, on said value”. 
Accordingly, he calculated the indemnity awarded Ferrer as follows:

Value of the Invoice at Campeachy........................................ $1936. 99
Liquidated amount produced by the sale at New York to

be deducted....................................................................... 70; 15

$1866. 84

762 Ralston’s Report (1904) 501. Ballistini, the owner of the cattle, claimed
100,000 bolivares. He was allowed 5,000 bolivares for his expenses or loss. 
(Ibid. 503, 504.)

763 1 Opinions 53, docket 358B; ms. Department of State.
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Ten per cent on $1936.99 ........................................................ $193. 69
Half the freight due on account of the vessel having not

reached the port of her destination................................ 700. 00

$2760. 53
Expenses for preparing the claim............................................ 100. 00

$2860. 53

The interest of 6 per 100 per annum shall be paid on 
the $2760.53/100 from the 26th of August 1862 in which the 
capture was made.

In Administrative Decision No. VII, Edwin B. Parker, Umpire of 
the Mixed Claims Commission, United States and Germany (estab
lished in conformity with the agreement of August 10, 1922), held 
that Germany was not obligated under the terms of the Treaty of 
Berlin to pay on behalf of the owner of a destroyed ship—
the amount he would have earned under pending contracts of affreightment, or 
under an existing charter-party, which amount represents prospective profits 
lost to him by the destruction of the ship.764

On June 5, 1918 the Vinland, a Norwegian steamship, under 
charter to an American organization—the West India Steamship 
Company—was sunk by a German submarine during the period of 
belligerency of the United States in the World War. The vessel was 
at the time on a voyage with a cargo of sugar from the West Indies 
to the United States. The charter-party, which was effective for a 
period of three months from the date of delivery, had been executed 
at New York on January 29, 1918, and the vessel had been delivered 
on March 16, 1918.

Under article 232 of the Treaty of Versailles, incorporated by 
reference in the Treaty of Berlin, Germany became obligated to make 
compensation for alLdamage suffered by the civilian population of 
the Allied and Associated Powers during the period of belligerency. 
The claim of the charterer of the Vinland was for the net amount 
which the charterer would have earned from the carriage of freight 
under the charter had the vessel arrived safely at its destination (less 
the amount received for insurance) and also for the net amount which 
the charterer would have earned, but for the destruction of the ship, 
from another round trip during the life of the charter.

Umpire Parker, after carefully considering the case in Administra
tive Decision No. VII,765 held that “Obviously the claim in the form * 766

764 Decisions and Opinions 273, 308, 344.
766 Decisions and Opinions, Administrative Decision No. VII, pp. 273, 308, 

333, 339, 340, 342; West India Steamship Company (United States v. Germany), 
docket 24, ibid.t p. 687.
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presented is for the loss of prospective profits, and as thus presented 
it does not fall within the terms of the Treaty of Berlin”. 766 In a 
separate opinion in the case the Umpire also disallowed damages for 
the value of the charter.767

A claim against the German Government for $39,759.54 was pre
sented by the United States to the Mixed Claims Commission, United 
States and Germany, on behalf of Arthur Sewall and Company et al., 
American nationals and the owners of the William P. Frye, for 
loss of freight.768

The claimants entered into a charter-party on October 13, 1914, 
for the delivery of wheat from Tacoma or Seattle, Washington, to a 
port in England, “Freight payable in cash without discount, on true 
and faithful delivery of cargo at port of discharge per ton of 2,240 
lbs., English gross weight delivered”. There were loaded on the 
vessel 5,034 tons of wheat owned by British nationals, which upon 
the completion of the voyage would have secured to the claimants 
the payment of $39,759.54 as freight.

The William P. Frye sailed from Seattle on November 4, 1914 
and was proceeding under her charter on a voyage to England when, 
on January 27, 1915, she was sunk in the South Atlantic Ocean by a 
cruiser of the German Navy, the Prim Eitel Friedrich.

On October 30, 1925 the Mixed Claims Commission entered an 
award on an agreed statement of facts, allowing the fair market 
value of the vessel at the date of the loss, less the amount of war-risk 
insurance received for the loss of the hull. At the time of this award 
for $91,450 the claim for loss of freight was not before the Commission. 
When the freight claim was presented to the Commission, Germany 
contended that the case came within the terms of Administrative 
Decision No. VII and that under that decision Germany was not 
liable for freight charges which were not due until the arrival of the 
vessel at the port of destination and were not due at the time of the 
sinking of this vessel. While the German Commissioner concurred 
with the Umpire in the belief that in determining the market value 
of a ship its “earning power and the then value of [its] use” should 
be taken into account, he did not concur with the American Com
missioner that the item of a specific charter, as such, could have a 
bearing on the ship’s valuation. He also took the position that no 
distinction should be made between a ship that had not started on 
its voyage and a ship that had started on its voyage, as in both cases 
the freight was not earned until after the final completion of the 
voyage, subject of course to an agreement between the parties 
altering this rule.

768 Ibid. 340.
767 Ibid. 688.
768 Ibid. 674, docket 6070.
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The American Commissioner, on the other hand, urged that the 
question presented was not one of prospective profits but one of the 
measure of damages to be followed in ascertaining the market value 
of the William P. Frye at the time she was sunk. Germany admitted 
liability for the sinking, under the terms of the Treaty of Berlin. 
The American Commissioner asked that the amount of the freight 
earned at the time of the sinking of the vessel should be paid to the 
claimants. He also urged that, since under the terms of the charter- 
party possession of the cargo was not obtainable by anyone except 
and until payment had been made for the freight, the owners of the 
vessel had an interest in the cargo and a corresponding lien on it. To 
this the German Commissioner urged that a lien for freight did 
not come into existence until the claim for freight arose, which was 
not until the freight had been earned or had reached the port of 
destination.

The two national Commissioners having disagreed, the case was 
referred to the Umpire for decision. On April 21, 1926 the Umpire 
disallowed the claim. He denied that the freight had been earned, 
that the claimants had a lien on the cargo for the freight at the time 
of its destruction, that Germany accepted delivery of the cargo when 
she destroyed it, or that Germany assumed cum onere the contract 
which was frustrated by her act.769 He stated, as a part of his 
decision, that:

It is urged that the claimants were by Germany’s act in destroying the ship 
deprived of their right to continue with the voyage and thus completely to earn 
the freight money due them only on the completion of the voyage and delivery 
of the cargo. The argument advanced and the authorities cited by the counsel 
for both parties are interesting and would be pertinent if Germany’s liability had 
to be determined either by the rules of municipal law obtaining in the jurisdiction 
of the cases cited or by the rules of international law in the absence of a treaty 
fixing the basis of liability. But, as has been repeatedly pointed out, Germany’s 
obligations are fixed by the Treaty provisions without regard to the legality or 
illegality or the other qualities of the act resulting in the damage complained 
of. After very mature and paintaking consideration, this Commission has held 
that under the terms of the Treaty of Berlin, Germany’s liability in a case of this 
nature is limited to the reasonable market value of the tangible property destroyed 
at the time and place of destruction without interest thereon.770

769 Decisions and Opinions 684.
770 Ibid. 683.
In another case decided by the same Commission the claimant, the M. A. 

Quina Export Company, asked damages for the loss of a lien on the freight of a 
cargo of timber of the Italian brigantine Luisa, on account of advances made 
to the owner and master of the vessel, alleging that this freight was lost through 
the act of Germany. The cargo was never delivered at its port of destination— 
Cardiff—and it was held that freight was not earned and the lien on the freight 
to secure the payment of the claimant’s indebtedness had not matured. The 
claimant also had a lien on the hull (which was severely bombed by German 
submarine fire but did not sink), but the company did not show that this in
terest in the Luisa was destroyed by Germany’s act. Accordingly, the two
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In reference to the estimation of the amount of freight properly 
allowable, Wildman states that:771

Rate of freight

With respect to the mode of estimating the freight between the captor and the 
owner of the ship, the principle is, that it is to be estimated on the footing of a 
reasonable mercantile profit. Where a ship is carrying on an ordinary trade, the 

charter party is the rule of valuation, unless it can be impeached 
as colourable and fraudulent. But a different rule is to be 

applied, where the trade is subjected to extraordinary risk and hazard, from its 
connection with the events of war, and the activity and success of the enemy’s 
cruisers. The captor is not in all cases bound to the chartered price, though not 
impeached by the real prices of the market. When, by the events of war, navi
gation is rendered so hazardous, as to raise the price of freight to an■'extraordinary 
height, captors are not necessarily bound to that inflamed rate of freight (l). 
[(1) The Twilling Riget, 5 Rob. 82.]

A claim was presented to the German-Greek Mixed Arbitral Tri
bunal established after the World War, on behalf of the owners of the 
Antippa, a Greek vessel, for compensation on account of the sinking 
of the vessel by a German submarine during the period of Greek 
neutrality.772 The vessel had been chartered by the French Govern
ment for service immediately after she had concluded the voyage on 
which she was destroyed. The Tribunal held (November 3, 1926)
Frei ht normally under section 4 of article 297 of the Treaty of
to be expected y Versailles compensation should be made regardless of
freight^pulated 9ues^on °f illegality of the destruction and

that such compensation should be an amount repre
senting the actual value of the vessel, plus damages for loss of profits. 
The basis of compensation adopted for the latter was the freight nor
mally to be expected from a vessel of the type of the Antippa—such 
average freight to be determined with the help of experts—and not 
the freight as stipulated in the contract with the Government of 
France.

In the case of Christodoulos G. Coutsis et Nicolas G. Coutsis (Greece 
v. Germany), decided by the German-Greek Mixed Arbitral Tribunal, 
a German submarine had torpedoed a Greek ship, the Spetse, during 
the period of the neutrality of Greece. The Tribunal awarded the 
amount of freight not collected, the value of the lost earnings com
puted according to the charter for the next journey, and the value of 
the vessel, less the amount of insurance collected.773

The American Commission, which was composed of Wyllys Silli- 
man, John R. Livingston, Jr., and Joseph H. Cabot (who succeeded
Footnote 770—Continued.
claims were disallowed by the Mixed Claims Commission, the claimant having 
failed to prove that a loss had been sustained on account of the act of Germany. 
(Ibid. 756, docket 6661.)

771 II Richard Wildman, Institutes of International Law (1850) 159-160.
772 VII Recueil des decisions des tribunaux arbitraux mixtes (1927) 23.
773 VIII Recueil (1928) 338.
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registered ton
nage of vessel

Peter Y. Daniel) and which was established for the purpose of passing 
upon the claims of Americans to the indemnity to be received by the 
United States from the King of the Two Sicilies, under the terms of 
Freight based on convention of October 14, 1832, announced on 

‘ ' January 24, 1835 that “Freight according to the regis
tered tonnage of the vessel at and after the rate of 

forty dollars per ton” should be the rule governing it in the making 
of its awards.774

CARGO

There are a variety of circumstances, of course, where damages are 
not allowable for the loss of or damage to cargo. In addition to the 

prime requisite that the injury to or loss of the cargo 
Slowed68 dlS" must have been sustained on account of the wrongful 

act of the respondent government, it is necessary, 
of course, that the claimant establish his legal interest in the cargo 
and that he bear the burden of proof of showing his actual monetary 
loss. It may be necessary to establish that the captor of the cargo 
did not exercise reasonable care to preserve the property; that the 
loss was actually sustained on account of the wrong under interna
tional law of which complaint is made—for example, that the loss 
was not merely a loss incidental to a state of war for which no liability 
might attach; or that the goods had not depreciated in value at the 
time of their seizure or destruction, etc.

A claim for $10,000 was presented by the United States to the 
General Claims Commission, established by the United States and 
Mexico under the convention of September 8, 1923, for the value of 
the American schooner Rebecca and her cargo, which were seized and 
sold by Mexican authorities in 1884, after the vessel had entered the 
port of Tampico in distress, on account of the alleged violation of the 
Mexican customs laws, and for the nonpayment of certain incidental 
expenses.775

The Commission (Commissioner Nielsen speaking) held that the 
seizure of both the vessel and the cargo was wrongful and that in

demnity should be allowed in the amount of $5,000, 
proven11^ n0t amouGt) claimed as the value of the vessel. Claims

for the remainder of the principal amount asked— 
namely, $2,500 for the cargo and the remainder for “the loss and ex
pense incident” to the confiscation of the ship and cargo—were dis
allowed. It appeared that the claimant had neither alleged nor 
proven the ownership of the cargo and had presented no specific in
formation or proof with respect to the other vaguely described claims 
for incidental loss and expenses.

774 5 Moored Arb. 4585.
775 Kate A. Hoff, Administratrix of the Estate of Samuel B. Allison (United States 

v. Mexico), docket 331, Opinions of the Commissioners (1929) 174.
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On May 13, 1916 parcels in transit to the United States on the 
Swedish steamship New Sweden, a neutral vessel, were landed at Kirk
wall (pursuant to the order in council of March 11, 1915) and sent by 
the customs officials at that place by rail to London for examination. 
Fire of unknown origin broke out on the train in which they were 
sent, destroying and damaging parcels of gloves of enemy origin, 
owned by the Topken Company of New York.776 After examination 
the remainder of the gloves (113 packages) were seized, placed in the 

custody of the marshal of the prize court, and sub- 
by captOTs6 Car6 sequently sold. The net proceeds of the sale were 

ordered to be released to the owners in 1921. There
after the owners claimed damages for the gloves lost.

The Judicial Committee of the Privy Council, to which the case 
was appealed, held that there was no duty on the part of the captors 
to insure the goods or to place the goods in the storehouse of the 
marshal, where the goods would have been protected by floating 
insurance; that it was reasonable to send the goods to London for 
examination; and that:

. . . The law is now well settled that it is for unreasonable action, for negli
gence and for wilful wrongdoing, that captors are liable from the time of seizure 
to the time when the res is placed in the custody of the Prize Court.777 778
It was not alleged that there was negligence on the part of the captors 
in connection with the fire itself. The claim was accordingly disal
lowed.

In the case of the Anna Maria776 where a suit was brought by 
the owners of captured property lost through the fault and negligence 
of the captors, the Supreme Court of the United States, in remanding 
the case to the United States Circuit Court, ordered that “the value 
of the vessel, and the prime cost of the cargo, with all charges, and 
the premium of insurance, where it was paid” should be allowed.

In the case of the American sloop Betsey (Zebulon Burnham, master), 
a claim for $3,932.50 for losses sustained on a cargo of flour and 
Loss not the other articles was disallowed by the Mixed Commis- 
result of wrong- sion established in accordance with the terms of 
ful act article XXI of the treaty of October 27,1795 between
Spain and the United States, where it appeared that the loss sus
tained was occasioned not from the capture and detention of the 
vessel by Spain but from a subsequent embargo at Port-au-Prince, 
to which place the vessel went after her release. Certain other claims 
were allowed.779

776 X Lloyd’s Reports of Prize Cases (1924) 317, 328.
777 Ibid. 330.
778 2 Wheat. 327, 335 (1817).
779 V Moore’s Adj. (mod. ser., 1933) 53, 134.
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Nor are damages recoverable for such losses as are sustained on 
account of the prevalence of a state of war or of a domestic political 

disturbance. Thus, where claim was made by the 
to°stat<T(rfwar British owners of the British Sceptre for losses sus

tained on account of delay in discharging and loading 
cargo at Valparaiso, the delay being incident to the disturbed state 
in Chile in 1891 by reason of civil war, damages were disallowed by 
the British-Chilean Commission established under the convention of 
September 26, 1893.780

In that case Williamson, Balfour and Company, by Mr. J. H. 
Beazley, Manager-Owner of the ship British Sceptre, claimed that the 
vessel arrived at Valparaiso on January 4, 1891 with a cargo of 
cement and began without loss of time to discharge it; that on Jan
uary 10 (three days after the fleet had given the signal of revolution) 
only 260 tons of the cargo had been unloaded; that on the same day 
and following days an armed force was stationed at the wharf and 
along the seafront, and all communication between ships and the 
shore was prohibited; that, consequently, the unloading of vessels 
was also ipso facto prohibited; that on January 16 Fort Valdivia fired 
with its largest cannon on the ironclad Blanco Encalada which was 
then in the harbor and which was flying the admiral's flag; that one 
of the shots from Fort Valdivia passed over the British Sceptre; 
that in view of this the British Consul advised the English ships 
to leave the bay; that the British Sceptre obeyed the suggestion and 
returned January 27, when all danger had passed, and continued the 
unloading; and that for these reasons the Government of Chile was 
liable in the amount of £406 17s. 4d., “corresponding to 17 days of 
delay at the rate of 4 pennies per day, for each of the 1,436 tons of 
registry of the vessel”.

The Chilean Agent answered, inter alia, that the claim should be 
rejected on the grounds that the Government of Chile did not pro
hibit unloading of the ship on the days referred to by the claimant; 
that if it were true that one of the forts attacked the ironclad Blanco 
Encalada, the act produced no harm to neutral vessels; that if the 
British Sceptre left the bay on the advice of the British Consul no 
responsibility fell on the Chilean Government; and that even suppos
ing that, because of the war operations, the unloading of goods at 
the port of Valparaiso was paralyzed, no responsibility fell on the 
Government of Chile because Valparaiso was a theatre of the first 
events of the war and because war operations bring with them that 
sort of disadvantages and others, without such facts constituting a 
basis for demanding damages for the consequences.

780 III Reclamaciones presentadas al tribunal, Anglo-Chileno (1896) 339, 349.
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In its decision (signed November 22, 1895) disallowing the claim 
the Tribunal said:

Considering that: If according to the charter party signed in Liverpool on 
June 14, 1890, the claimant, Mr. J. H. Beazley Administrator of the English 
vessel British Sceptre acting as representative of the Company entitled The 
British Shipowners1 Company, Limited, chartered the said vessel to Messrs. 
Williamson, Balfour and Company to take to Valparaiso a cargo of cement, he 
should bring his action against the charterers if the unloading could not be carried 
out in the periods stipulated in the charter contract, the said charterers retaining 
the right to hold responsible the persons who may have prevented their carrying 
out their agreements;

Considering, furthermore, that a Government cannot be required to pay the 
expenses for delays of neutral vessels which are carrying on operations for third 
parties unless such Government impeded those operations with measures vexa
tious and contrary to international law; and considering that no responsibility 
arises for the Government when the delay which occurs in loading or unloading 
is the consequence of an act of war or of domestic political disturbances;

Considering that the claimant confesses in his petition that pursuant to the 
advice of the British Consul General, the Captain of the British Sceptre took his 
vessel out of the anchorage of Valparaiso between the 16th and 27th of January, 
1891, in order to be safe from the firing which started between the ironclad 
Blanco Encalada and Fort Valdivia; and that, therefore, the captain’s taking his 
vessel away from the port of discharge was a voluntary act on his part and that 
if he did so to escape the consequences of war, the Government cannot incur any 
responsibility at all under that head since the acts of war carried out by the two 
belligerents were legitimate.

On these grounds, the court, by unanimous vote, rejects this claim.781
Where the cargo of the American schooner Winthrop & Mary 

(Israel Trask, master) was captured and detained by the Spanish in 
February 1795, the Commission established by Spain and the United 
States under article XXI of the treaty of October 27, 1795 to settle 
the claims for Spanish depredations on American commerce during 

the war between Spain and France, deducted from 
depreciation°r the value of the cargo seized and detained an amount 

equal to the extent to which it had been damaged 
prior to the capture of the vessel.782 There was also deducted from 
the amount allowed for the value of the vessel and cargo an amount 
equal to the “Discount sustained on Royal Notes received in pay
ment on the Sales of . . . Articles at Auction”.783

Fuller and Delano, the owners of the Only Son, an American vessel, 
presented a claim for damages to the United States for submission 
to the Government of Great Britain when the Claims Commission 
was established by the two Governments under the convention of 
February 8, 1853.784 The claim, as indicated in a letter from the

781 III Reclamaciones presentadas altribunal, Anglo-Chileno (1896) 351-352, 
translation.

782 V Moore’s Adj. (mod. ser., 1933) 125.
783 Ibid.
784 Report of the Decisions of the Commission of Claims (1856) 51, docket 8.
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owners to Secretary Marcy, dated March 9, 1854,785 786 was predicated 
on the fact that the owners were required in August 1822 to make 
a forced entry of the vessel and cargo at Halifax and pay a duty of 
$922.60 on the cargo, having cleared with a cargo of flour from Alex
andria for sale in Halifax. It was the intention of the owners, upon 
learning of the new duty in operation at Halifax, to return to the 
United States and sell the flour at St. Petersburg, where flour was 
worth $15 a barrel. The owners stored the flour, but the flour “got 
sour and the rats helped to ruin the cargo of 1,000 barrels”, and 
they were compelled to dispose of it at a loss—at less than it cost, 
“say five dollars pr barrel”, at Alexandria. The claim consisted of a 
demand for the duties paid—“nearly one thousand dollars paid . . . 
on the cargo”—as well as for the loss sustained by reason of the forced 
sale of the flour.

The Umpire awarded $1,000 “in full of said claim”, without expla
nation of the award, as printed in the Report of the Decisions. The
Allowed refund of recor(^s ^ the Archives of the Department of State 
duties but not indicate, however, that the British Lords Commis- 
sale apparently s*oners acknowledged that the duties at least were 

’ illegally exacted and should be refunded. In the
light of this acknowledgment of liability by Great Britain and the 
difference of opinion of the American and British Commissioners as 
to the decision on the claim, it is probable that the allowance of 
$1,000 by the Umpire covered only the claim for the refund of duties.

Where the cargo has been wrongfully destroyed at sea it has been 
held that the original cost of the cargo, together with insurance pre
miums and freight actually paid and other expenses, less insurance 
received, are properly allowable to the owners. The decisions, how
ever, are not uniform.

The Danish Indemnity Commission appointed by the United 
States in accordance with the terms of the convention of March 28, 
1830, to distribute the indemnity, adopted as a rule of decision—

That in cases of detention of cargo, there shall be allowed for damages at the 
rate of — per cent per year.

That in cases in which special damage shall be proved, as where the cargo was 
in whole or in part of a perishable nature, or was wasted or destroyed, an addi
tional allowance should be made according to the facts.

This allowance to be in full for all injuries resulting from capture and detention, 
including cases in which voyages were broken up, and ail other speculative 
damages.786

785 James Fuller to Secretary of State Marcy, March 9, 1854, ms. Department 
of State.

786 5 Moore’s Arb. 4568.
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In its amended rules of March 22, 1833 the Commission ordered 
that in cases of condemnation of cargo there should be allowed:

“The value of the cargo at the cost of the same in the 
commencement1 Pork fr°m whence she sailed, agreeably to the invoice, 
of voyage without any addition to the invoice for freight or

insurance” and that in cases of detention of cargo 
there should be allowed “for damages, at the rate of twelve per cent 
per annum”, with an additional allowance where special damages 
were proved.787

The Commissioners appointed by the United States to carry into 
effect the convention between the United States and France, con
cluded July 4,1831, stated in their report of December 30, 1835, that:

The Cargo when taken at sea was estimated at its invoice cost, with the usual 
and ordinary shipping charges. The customary brokerage on the purchase of 

. goods, the expenses of the shipment with a fair premium of
charges C°St P US insurance for the particular voyage, ascertained at the time 

of shipment, and calculated to cover, made up these charges.788
Kane in his Notes on the work of this Commission, published in 

1836, explains further that:
1. In the ordinary cases of seizure and confiscation, the loss to the American 

citizen consisted in the value of his property at the time it was unlawfully taken 
from him, and the expenses which he incurred in a reasonable effort to defend 
or reclaim it.

2. Where the property of the American citizen was seized on the ocean, a 
different method of ascertaining its value was necessarily resorted to. Recourse 
was had in such cases to its last known value and to the circumstances which had 
afterwards increased or impaired it.

The cargo when taken at sea was estimated at its price in the market from 
which it came, and the different charges which had contributed to increase its 
value. The bills of parcels of the claimants, their invoices—taking care to strike 
out the debentures on foreign merchandize where they appeared to be included 
in the price,—the sworn value in the manifests of exportation, and a comparison 
of these in some cases with other similar documents relating to other shipments, 
or with the prices current of the day, enabled the board to fix the original cost 
with reasonable certainty.

To this were added the ordinary brokerage on the purchase of the goods— 
whether it was actually paid by the claimant, or the transaction was effected by 
his personal agency,—the expenses of shipment, and the fair and ordinary pre
mium of insurance for the immediate voyage, ascertained at the time of ship
ment and calculated to cover. This premium was regarded as a sufficiently 
exact equivalent for the hazards of the voyage, and as indicating definitely the 
increase of value which was gained by encountering them. It was therefore

lowed, without inquiring whether the risk had been transferred by contract 
to an insurer, or was borne by the owner himself.789

787 Ibid. 4569.
788 V Moored Adj. (mod. ser., 1933) 353.
789 Kane, Notes on Some of the Questions decided by the Board of Commissioners 

under the Convention with France, of 4th July 1831 (1836), 96-97, 99-100.
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The Neapolitan Indemnity Commission, appointed in the United 
States in conformity with the provisions of the convention of October 

14, 1832, announced on January 24, 1835 that in 
mencement^f cases condemnation of the cargo it would allow 
voyage the value of the cargo at the commencement of the

voyage, and—
That a commission of two and one-half per cent be allowed on the value of the 

cargo in full satisfaction for the purchase and charges thereon at the port of 
exportation.790

In their Final Report of March 17,1835, the Commissioners pointed 
out that they were compelled to adopt this method of liquidating the 
claims in view of the limited amount of the fund to be distributed. 
They specifically stated that—
thus, in the valuation of the cargoes seized and confiscated at Naples, the Board 
awarded the value of the merchandise at the port of exportation in the United 
States, whereas in their opinion the actual loss sustained is the market value at 
Naples, which they are informed would be enhanced at least one hundred per 
cent beyond the amount allowed.791

The First Court of Commissioners of Alabama Claims established 
in the United States allowed an indemnity equal to the value of the 

cargo wrongfully destroyed, as of the time and place 
Value of cargo as of its shipment, together with charges upon it until 
of sSpment pl^6 Put on board, including marine insurance actually 
expenses paid and interest from the date of purchase or ship

ment to the date of destruction, together with interest 
on the judgment. In what may be described as an administrative 
opinion—that of the Winged Racer, Hubbell et al., owners—the 
Commissioners heard the contentions of counsel, in this and various 
other cases, who presented briefs and arguments on the subject of 
the measure of damages for the loss of vessels, cargo, etc.

The Winged Racer sailed from Manila on October 8, 1863 for New 
York, and on the following November 16 the vessel, with her cargo, 
was destroyed by the Alabama, near the coast of Sumatra in the Java 
Sea. The cargo consisted of 5,810 bales of Manila hemp, 9,607 bags 
of Manila sugars, 100 bales of Manila hide-cuttings, and 100 boxes 
of China camphor.792

In the course of the opinion in the case Judge Jewell (speaking for 
the Commissioners) stated that:
As to the measure of damage for the loss of goods:

This question has been argued before us with great ability upon both sides. 
It is claimed by the owners of goods destroyed that the act intended and ex

790 5 Moore’s Arb. 4585.
791 Ibid. 4587, 4589.
792 Henry W. Hubbell v. United States, docket 278; Chas. A. Sherman v. United 

States, docket 279; Edw’d Gillilan v. United States, docket 1131. John Davis, 
Report (1877) 58.
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pressly directed us to award to each claimant such a sum as would give him an 
“indemnity for losses” (§ 5,) such as would be a “compensation for the actual loss 
or damage,” (§ 12;) that the claims were for “damage directly resulting from the 
acts of the insurgent cruisers,” &c., (§ 11;) that the words “compensation” and 
“indemnity” (§12) are used to indicate the extent of the claimant’s rights; that 
nothing can be indemnity or compensation for this loss or damage which does 
not put the claimant in the same situation in which he would have been if the 
capture and destruction in the particular case had not occurred. It is, therefore, 
claimed that the value of the goods destroyed must be the sum which they would 
have brought at the place of destination at the probable time of their arrival, and 
that the average length of passage between the ports of departure and destination 
should be taken to ascertain the time of probable arrival in each case.

That this was the market for which the goods were intended, that anything less 
than the value at the port of destination would not give “indemnity” or “com
pensation” for the “damage or loss”.

It is further claimed that if this measure of value cannot be allowed, at least 
the value of the goods at the port of destination at the date of the loss should be 
given.

All the numerous authorities cited in support of these positions were of cases 
arising ex contractu. They were chiefly actions brought against carriers, either 
by land or sea, for non-performance of the contract of carriage. They were 
actions between the parties to the contract. There is do doubt that in an action 
against a common carrier by the owner of the goods for non-delivery, the measure 
of damage universally given is the value of the goods at the time and place when 
and where the carrier has contracted to deliver them (Angel! on Carriers, § 482; 
Sedgwick on Damages, c. xii. See the very numerous cases cited by these 
authorities.)

The basis of the doctrine in all these cases is, that it is the policy of the law to 
hold the carrier liable for the full value at the time and place of destination, to 
remove from him all temptation to fraud. (Gillingham vs. Dempsey, 12 Serg. 
and R., 188.)

In this case, which was the first case where the question arose in Pennsylvania, 
and in which all the English and American authorities up to that time were most 
exhaustively examined, C. J. Tilghman says: “If we consider the policy which 
should regulate these contracts, it is best to remove from the carrier all tempta
tion to fraud which will be best done by making him answerable for the value at 
the place of delivery. If the goods should be of increased value at the place of 
delivery, as they generally are, and the liability extends no further than the value 
at the place of shipment, there is very great temptation to fraud.” * * *
“And it would require very strong authority to satisfy me that where the carrier 
fraudulently disposed of the goods at the place of delivery, and made great 
profit thereby, he or his principal should be responsible for no more than the value 
at the place where he received them.” (Watkinson vs. Laughlin, 8 Johns., 213; 
Emory vs. McGregor, 15 Johns., 24.)

Another class of cases cited by the counsel for the claimants grows out of the 
contract of insuraDce.

When jettison is made of goods for the relief of the ship in case of peril, the 
owner of the goods so jettisoned, if the ship arrives, is entitled to be paid for them 
the price they would have brought at the time of the arrival and at the place of 
destination. This value is given on the obvious equity that the owner of the 
goods whose destruction has enabled the others to arrive shall be in no worse 
condition that are those whose property has been saved by his sacrifice.

But if the ship does not arrive, if the rest are not carried forward, the goods 
jettisoned are to be paid for at their value at the place of shipment, with charges, 
insurance, and interest. (Tudor vs. Macomber, 14 Pick., 34.)
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So if the ship is compelled to put into port in distress, and to make repairs or 
procure supplies, where the master has no funds and no credit, he may sell a 
part of the cargo to procure funds; and if the ship afterwards arrives, the owner 
of the goods shall have for them the price which they would have brought had 
they remained on board, namely, their value at the time and place of destination.

But if she does not arrive, the value to be paid for them is their value at the 
port of departure, with charges, insurance, and interest. (Abbott on Shipping, 
372; Mayne on Damages, 223; Richardson vs. Nourse, 3 B. & Aid., 237.)

Both these classes of cases are exceptions to the general rule followed in actions 
upon policies of insurance, and both stand upon the same ground, that the owner 
of the goods sacrificed in jettison, or sold for the exigencies of the voyage, shall 
be in the same condition as are the other owners whose goods have been insured 
a safe arrival by the sacrifice. If they gain a profit, so shall he, but if the ship 
fails to arrive then the goods of all parties are to be valued at the same standard, 
namely, that of the place of shipment.

But the act creating this tribunal, it seems to us, has expressly taken away from 
us the power to estimate the damage upon the principle contended for. Section 
12 expressly provides that in no case shall any claim be admitted or allowed for 
or in respect to * * * prospective profits, freights, gains, or advantages.

Prospective profits means that profit or advance in price which the owner of 
goods expects will take place between the place of shipment and the place of 
destination.

This is sometimes called profits, sometimes probable profits, and sometimes 
expected profits. (Phillips on Ins., § 1209; Beneck6, pp. 26, 27, 28, 29, 30, 119, 
125; Stevens and Beneck6, 14.)

Prospective profits, as applied to goods, can refer only to the difference in price 
between the port of lading and the port of discharge. Profits expected after the 
time of discharge have never been given as damage in any case.

Profits in this sense—expected profits, prospective profits—are the constant 
subject of insurance, and are certainly as insurable as any other interest; but an 
insurance to cover them must be of profits eo nomine; they cannot be issued 
under the name of goods or cargo unless in a valued policy. Of course, such 
expected profits may be included in the valuation of goods in a valued policy on 
goods, but valued policies rest upon principles peculiar to themselves, by force 
of which the assured may value as high as he pleases, and the insurer is bound 
thereby. Valuation in the policy binds both parties in the absence of gross fraud.

The act enjoins upon us to decide upon the amount and validity of these 
claims “in conformity with the provisions of the act, and according to the prin
ciples of law and the merits of the several cases,” (§ 11.) We are to find some rule 
of valuation which will accord with the provisions of the act and with the principles 
of law at the same time. Both injunctions are to be obeyed if they can be, and 
the act assumes that they may; and if in examining these claims we can find a 
course of decisions which wdll enable us to follow settled principles, and at the 
same time to give effect to the restrictive clauses in the act, those decisions we 
must follow.

The rule of damages followed by the courts of this country and of England in 
actions upon the contract, and between the parties to the contract of carriage 
and affreightment, as we have seen, cannot be followed by us. They included 
a valuation which we are expressly forbidden to allow.

But there are two classes of cases, either of which we may follow, keeping within 
the principles of law, and at the same time not contravening the provisions of this 
act. One of these arises in actions of tort, and the other in actions of contract.

From the earliest period in our judicial history, actions have been brought by 
the owners of goods against persons other than the parties to the contract of
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affreightment, growing out of torts committed against the goods while in transit 
on their way from the port of lading to an intended port of discharge.

The earliest of these which reached the Supreme Court of the United States 
was in 1794. (Del. Col. vs. Arnold, 3 Dallas, 333.)

This was a case of a vessel wrongfully captured by the commander of the 
Constellation, an American vessel of war, and brought into the port of Phila
delphia, wrhere the captain instituted proceedings for her condemnation. Pending 
these proceedings the cargo was sold, and the consul of Denmark intervened in 
the cause, claiming the vessel and cargo as the property of a Danish subject. 
The cause was heard by the Supreme Court upon appeal, and Chief Justice 
Marshall gave the opinion of the court, wherein they fixed the standard of damages 
by directing in their decree “that the cause be remanded to the circuit court, 
with directions to refer it to commissioners, to ascertain the damages sustained 
by the claimants, * * and that the commissioners be instructed to take the
actual prime cost of the cargo and vessel, with interest thereon, including the 
insurance actually paid, and such expenses as were necessarily sustained in 
consequence of bringing the vessel into the United States, as the standard by 
which damages ought to be measured.”

A large sum was awarded against Captain Murray in pursuance of this decree, 
which he was obliged to pay, and which was afterwards reimbursed him by act 
of Congress from the Treasury of the United States. (Act of January 31, 1805.)

The rule of damages thus established has been followed from that day to the 
present, through a series of decisions entirely unbroken and unchanged. (The 
Charming Betsey, 2 Cranch, 64; Maley vs. Shattuck, 3 Cranch, 458, (1806); 
The Schooner Lively and Cargo, 1 Gallison, 315, (1812;) The Anna Maria, 2 
Wheat., 327, (1817;) The Amiable Nancy, 3 Wheat., 546, (1818;) L’Amistad de 
Rues, 5 Wheat., 385, (1820.)

The same rule was applied in the case of an unlawful and unjustifiable seizure 
of a vessel by the officers of the revenue in 1824. (The Apollon, 9 Wheaton, 
362.) . _

Story, J., says, p. 376: “This court on various occasions has expressed its 
decided opinion that the probable profits of a voyage, either upon ship or cargo, 
cannot furnish any just basis for the computation of damages in cases of marine 
tort.” * * “When the vessel and cargo are lost or destroyed, the just measure
has been deemed to be their actual value, together with interest upon the amount 
from the time of the trespass. * * * And it may be truly said that if these
rules do not furnish a complete indemnification in all cases, they have so much 
certainty in their application, and such a tendency to suppress expensive litiga
tion, that they are entitled to some commendation upon principles of public 
policy.”

The rule established in these cases was followed in the first case of damage 
arising from collision which came before that court. (Smith vs. Condrey, 1 

Howard, 28, (1843.)
Collision This rule has been followed by the district and circuit courts

in all succeeding cases, and has been affirmed in a very recent 
case by the Supreme Court. (The Vaughan and Telegraph, 14 Wallace, 258; 
The Ocean Queen, 5 Blatchf., 493.)

The other class of cases are those actions brought upon an unvalued or open 
policy of insurance.

It is claimed in the argument before us that the rule in these cases does not 
make good the damage or loss, does not indemnify or compensate the parties.

But it does give that indemnity which, by the custom of merchants ever since 
insurance was practised in England or in this country, has been given in actions 
upon policies of insurance not valued; that is, under open policies. And in fixing
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the standard of indemnity to be given in a case of collision the Supreme Court 
expressly followed the practice adopted in cases of insurance from the earliest 
times. (Smith vs. Condrey, 1 Howard, 28.)

The inj ured ship in this case was at anchor, ready to sail, in the harbor of Liver
pool, laden with salt, intended for sale in the port of AlexaAdria, where she was 
expected to arrive in season to dispose of her cargo at a large profit. The plain
tiffs claimed to recover the value of the salt at the place of her destination.

Taney, C. J., in giving the opinion of the court, says: “The plaintiffs, offered 
to prove that if the ship had not been prevented from sailing by the injury 
complained of she would have arrived at Georgetown in season to have made a 
large profit on her cargo.”

But, it will be observed, he makes no allusion whatever to the long course of 
decisions in the cases of illegal captures already referred to, but adopts the rule 
of law in cases of insurance as furnishing the proper standard of damages. He 
says, (p. 35,) “It has been repeatedly decided in cases of insurance that the 
insured cannot recover for the loss of probable profits at the port of destination, 
and that the value of the goods at the place of shipment is the measure of compen
sation. There can be no good reason for establishing a different rule in cases of 
loss by collision. It is the actual damage sustained by the party at the time and 
place of the injury that is the measure of damages.” He expressly calls the dam
age thus measured the actual damage suffered by the party.

The text writers on insurance are uniform in their definitions of the words loss 
or damage, and of the corresponding words, indemnity and compensation.

Indemnity is the compensation for loss or damage.
Mr. Phillips says:
“The principle of insurance is indemnity.”
“The indemnity proposed in marine insurance is to restore the assured as nearly 

as may be to the condition he was in at the outset.
“It is not intended by the contract of insurance to put the assured in the same 

situation in case of loss that he would have been in had the adventure terminated 
successfully. He must take the chances of his speculation on the state of the 
markets. The indemnity refers to the beginning of the risk.” (2 Phillips on 
Insurance, § 1220.)

Ibid., § 1219.—“The value of the interest is to be estimated at the time of the 
commencement of the risk.”

Emerigon, (Am. Ed., 1850,) c. 1, § iv, p. 13, states the principle upon which 
insurance is based.

“It is plain that insurance is not a source of gain to the assured.”
“Assecuratus non quaerit lucrum, sed agit ne in damno sit,” says Stracha.
‘Hn a word,” he continues, “one may have insured only what one runs the risk 

of losing, and by no means advantages which one may fail to realize.”
Ibid., p. 213.—“As soon as the assured is indemnified for this value [the value 

at the time and place of lading] his lawful interest is satisfied.” (1 Arnould on 
Ins., 301, 302; Ibid., 324, 325, 329; Beneck6, ch. 4; Stevens & Beneck6, 13.)

That this is the rule that the loss or damage to be compensated for or indemnified 
against in cases of insurance in policies not valued, is the value at the commence
ment of the voyage, hardly needs a citation of authorities.

The leading authorities in England are: Usher vs. Noble, 12 East., 639; Lewis 
vs. Rucker, 2 Burr., 1167.

The case of Winter vs. Haldemand, 2 B. & Ad., 649, is interesting, because it 
was a case of loss by capture under an open policy.

Sir James Scarlett, in argument, stated the rule (pp. 652, 653) in accordance 
with which the case was decided. He says: “The rule, invariably adopted in case 
of an open policy, is to estimate a total loss, not by any supposed price which the
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goods might have been deemed worth at the time of the loss, or for which they 
might have been sold had they reached the market for which they were destined, 
but according to the cost, viz, the invoice-price and all expenses incurred till they 
are put on board.”

The leading American cases are: Snell vs. Delaware Ins. Co., 1 Wash. C. C., 
509; Carson vs. Marine Ins. Co., 2 Wash. C. C., 468; LeRoy vs. United Ins. Co., 
7 Johns., 343; Coffin vs. Newburyport Ins. Co., 9 Mass., 436.

The latest case on this subject is Warren vs. Franklin Ins. Co., 104 Mass., 518.
It is needless to cite authorities further. The rule of damage, or of value in case 

of damage, is perfectly clear in all cases of marine torts, and the same rule is also 
universally adopted in that great branch or class of contracts known as insurance, 
and equally well settled in this country where we distribute this fund, as in Great 
Britain, whose government has paid the sum out of which arises our jurisdiction.

Were these claimants prosecuting their claims in a court from which an appeal 
might be taken to the Supreme Court of the United States, can there be a doubt 
what would be the standard of damage and indemnity which would be there 
applied?

In some aspects the rule of law applicable to insurance seems peculiarly appli
cable here, inasmuch as England may in some sense be considered in the light of 
an underwriter upon an open policy, against any loss by capture at the hands of 
the cruisers for whose depredations she was held responsible.

We ought also to say that in coming to this conslusion we have not been con
strained in our judgment by the restriction clauses of the act, but that without 
them we should have felt bound to adopt the same standard of value as being 
“according to the principles of law.” It seems to us that the restrictive clauses 
of the act were, so far as they apply to goods, intended and most carefully adapted 
to declare the law upon this branch of the subject, and not to make any new rule.

We therefore are of opinion that the measure of value of goods destroyed by the 
depredations of the cruisers for whose acts this fund is created, is to take the value 
of the goods at the time and place of shipment, with charges upon them till put 
on board, with the marine insurance actually paid, and interest on the aggregate 
so made from the date of purchase or shipment till the time of the destruction at 
the rate of six per cent. For that sum judgment will be entered, and by the 
terms of the act interest thereafter will run at four per cent.

In every case, therefore, we must look to the time of payment for the goods in 
cash, as shown by the evidence, to obtain the basis for the calculation.

We believe this measure of value to be that universally adopted in all cases of 
marine torts by the Supreme Court of the United States, which that court would 
certainly apply if an appeal lay from our decision to that court.

It is also the measure of value given by the tribunals of all countries in fixing 
the indemnity required upon contracts of marine insurance.

Further, any other measure of value we are forbidden to give by the language 
of the law under which we act, which expressly excludes prospective profits from 
our estimate of the loss.793

Where the claimant asked the “actual cost price” or the invoice 
price of goods not covered by insurance, and nothing was added for 
prospective profits or for replacement value, the Canadian Royal

793 John Davis, Report (1877) 65-70.
That part of the opinion dealing with damages for freight is set forth, ante, 

at pp. 1168 et seq.
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Commission on Illegal Warfare Claims, etc., allowed the claimant the 
“actual cost” of such goods, or the invoice price, plus interest.794

Thus, T. Eaton Co., Limited, a Canadian corporation, claimed dam
ages on account of the loss of goods on different ships sunk by the 
enemy and on account of the seizure by the German authorities of

. . goods in storage at Antwerp, Belgium. The claim
actual costCprice ^or g°°ds lost on the ships was allowed “at the 

invoice price, plus the freight, less the net amount of 
War Risk insurance received”, with interest at 5 percent from the date 
of the loss to the date of settlement. The claim for the value of the 
goods seized at Antwerp was allowed on the basis of “the invoice price 
plus storage”, with interest. The Commissioner, James Friel, pointed 
out that “No special damages were proven.” 795

Where the claimant, W. R. Brock Company, Limited, a Canadian 
company, sold merchandise which was lost when the S. S. Manchester 
Commerce was sunk on October 27, 1914, by an enemy submarine, 
that Commission allowed: (1) the invoice value of the goods; (2) 
freight charges on the same; (3) marine insurance; (4) purchasing 
expenses; (5) loss of profits; and (6) interest. The first four items

704 See, for example, the case of F. W. Woolworth Co., Limited (Canada v. Ger
many), II Reparations, Royal Commission on Illegal Warfare Claims, etc. 
(Ottawa, 1928) 407, docket 1225.

706 Ibid. 433, docket 1276.
Among other cases wherein the Canadian Royal Commission on Illegal War

fare Claims accepted the invoice value of property shipped as the value for which 
compensation was to be made, are the following:

Re The Carswell Company (Canada v. Germany), ibid. 402, docket 1214;
Re Continental Costume Company Limited (Canada v. Germany), ibid, docket 

1215;
Re Howard Bligh and Son, Limited (Canada v. Germany), ibid. 414, docket 

1237;
Re Glassford Bros. Limited (Canada v. Germany), ibid. 416, docket 1243;
Re E. F. Walter & Company Registered (Canada v. Germany), ibid. 426, 

docket 1261;
Re Lewis Brothers (Canada v. Germany), ibid. 427, docket 1263;
Re Henry Morgan & Company Limited (Canada v. Germany), ibid. 431, 

docket 1270;
Re Saxe Clothing Company, Limited (Canada v. Germany) ibid, docket 1272;
Re Verret, Stewart & Company, Limited (Canada v. Germany), ibid. 435, 

docket 1280.
In the following cases, for example, an amount in excess of the invoice price 

was allowed for the loss of cargo:
Re F. G. Hallidayf Limited (Canada v. Germany), ibid. 404, docket 1220 

(20 percent was allowed in addition to the amount of the invoice price 
in order to cover the value to the claimants of the goods at their desti
nation in Canada; amount claimed exceeded the invoice price);

Re Heillig, Joseph & Company, Limited (Canada v. Germany) ibid. 427, 
docket 1264 (value of goods when landed in Canada claimed and 
allowed).
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represented the total cost of the goods. Since the goods had been sold 
the item claimed for loss of profits was allowed. The profits, however, 
were estimated by the Commission at 20 percent, rather than at 27 
percent as estimated by the claimant.796

Where Mickleborough, Muldrew & Company,797 a Canadian firm, 
presented a grossly exaggerated claim for alleged losses on shipments 
of cloth, Commissioner Friel of that Commission stated that:

The invoices dated respective dates of shipment have the usual certificates to 
the effect that prices mentioned were the actual prices paid for the goods and all 
charges thereon, and that the invoices exhibit the fair market value of said goods 
at the time and place of their direct exportation to Canada and as when sold at 
the same time and place in like quantity and condition for home consumption.

There is no sense or reason in these efforts [to exaggerate the amount of the 
claim]. The goods at the time of being destroyed were worth little or nothing 
over the invoice prices and there is no reason shown why the claimant could not 
have replaced them at the same or other reasonable prices. The insurance money 
would have no doubt been available for the purpose. The amount given as “cost of 
selling” is also absurd. There is no evidence of any instance of loss through non
delivery to customers. There were no payments of Inland Revenue charges, etc.

I would allow the claimants the amount paid for the goods and something to 
cover what may be called the earning power of their property at the time of de
struction and for expenses of selling the same or such portion of the same as had 
been sold, and I think 25 per cent additional fair.

In deducting the insurance recovered by the claimants on each shipment, 
allowance for the War Risk premium paid should be made but as the claimants 
are not able to furnish a statement of these premiums and have stated by their 
letter of January 15, 1926, attached, that they forfeit these, my assessment of 
this claim is as follows: . . .798

A claim in the case of William George Coles (Canada v. Germany) 
was presented to the same Commission for the value of nuts shipped 
on three different vessels which were sunk by enemy action. The 
goods in all three cases were insured for the cost price and freight, 
and the insurance had been collected. The claim was presented for the 
difference between the value of the goods to the claimant at the time 
of their destruction and the amounts of insurance recovered. Com

missioner Friel stated that he would allow 25 percent 
for the “enhanced value of goods to claimant, expenses 

of selling, etc.” The goods had been purchased under a restricted 
clause for the Christmas trade and sold, and they could not be replaced 
in time to take care of that trade.799

In the case of the Avon Hosiery Company Limited (Canada v. Ger
many), a claim was presented for the loss of a shipment of yarn sent

Enhanced value

796 II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 400, docket 1213.

797 Ibid. 419, docket 1249.
798 Ibid. 419-420.
799 Ibid. 414, docket 1238.
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by British manufacturers to the claimant, a Canadian corporation, 
on the S. S. Hesperian, which was sunk by enemy action. Commis
sioner Friel allowed “the amount declared and proved, $455.91, plus 
25 per cent for enhanced value of goods, and expenses, with interest 
at the rate of 5 per cent per annum from the date of the sinking of 
the ship, September 4, 1915, to date of settlement”. 800

Albert Jodoin, a Canadian national, presented a claim to the 
Canadian Royal Commission for the loss of a shipment of cream 
separators which were sent to the claimant from Stockholm, Sweden. 
The separators were invoiced at $1,659.16 Canadian money. The 
shippers were insured for the invoice price. The claimant paid the 
freight and war-risk premium, and an increased price to replace 
the goods which were lost on the S. S. Louisiana, a Danish ship, sunk 
by enemy action April 20, 1917.801 Commissioner Friel allowed 
“for the freight and war-risk insurance paid, and 25 per cent on 
invoice price of goods, to cover enhanced value, expenses, etc.,” 
with interest from the date of the loss, April 20, 1917.802

800 II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 414, docket 1236.

807 Ibid. 417, docket 1246.
802 Where the claimant, Robert Fair and Company Limited, a Canadian cor

poration, shipped linoleum on which there was no insurance on the S. S. Cartha
ginian, sunk by a German mine on June 14, 1917, the Commission allowed the 
claimants the amount declared (the invoice price), plus 25 percent “as in similar 
cases for enhanced value, expenses, etc.” Interest was also allowed from the 
date of the loss, June 14, 1917, to the date of settlement. (Ibid. 415, docket 
1240.)

Other cases where the enhanced value of the cargo lost was allowed by this 
same Commission at the rate of 25 percent are:

Re Firth Brothers Limited (Canada v. Germany), ibid. 416, docket 1241;
Re Johnson & Barbour (Canada v. Germany), ibid. 417, docket 1245 (claim 

allowed at the amount proved for net invoice price of 12 crates of 
crockery ware and freight, plus 25 percent “for increased value to 
claimants for expenses, etc.”);

Re The Lang Shirt Company Limited (Canada v. Germany), ibid. 418, docket 
1247 (25 percent added to invoice price, plus interest);

G. Harold Stickney (Canada v. Germany), ibid. 424, docket 1256;
Re Winnipeg Church Goods Company Limited (Canada v. Germany), ibid. 

425, docket 1260;
Re Fashion Craft Manufacturers Limited (Canada v. Germany), ibid. 429, 

docket 1269;
Normandin & Turcotte Limited, Importers (Canada v. Germany), ibid. 431, 

docket 1271;
Re The Thomas Company Limited (Canada v. Germany), ibid. 432, docket 

1274;
Re Excelsior Straw Works (Canada v. Germany), ibid. 435, docket 1281 

(claim for loss of shipment of ribbons consigned to a French manufac
turer; no war-risk insurance; allowed amount declared and proved, 
being the invoice price, plus 15 percent for the enhanced value of the
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Where the claimant, Ladies Wear Limited, a Canadian company, 
shipped merchandise, invoiced at $6,237.97, to Toronto on three 
different vessels which were sunk by enemy submarine, it was claimed 

that the “actual replacement value” of the goods at 
vX^Cement Toronto would have been $9,523.03, in addition to 

freight and duty. The freight had not been paid 
because, owing to the sinking of the vessel, the goods had not been 
delivered to the claimant. Likewise the duty was not paid. Insur
ance had been collected in the amount of $5,031.25. The Canadian 
Royal Commission (William Pugsley, Commissioner) stated that:

In making up this claim, I find that in respect to one item, where the invoice 
price is $2,207.61, the replacement value is put at $4,526.65 or nearly 100 per 
cent advance. I think that if I allow 25 per cent advance on all the items it 
will be fair and reasonable.

I therefore, find that the amount of damage actually caused by the enemy, is 
$7,797.36. The amount of insurance through Dale & Co., Brokers, for which 
the insurers would have the right of subrogation is $5,031.25, which would leave 
a balance of $2,766.11 which I think should be allowed, the claimants, and to 
which should be added interest at the rate of 5 per cent per annum from the date 
of the Ratification of the Treaty of Peace, January 10th, 1920, to the date of 
settlement.803

In the case of Wreyjord & Company (Canada v. Germany), claim 
was made before the same Commission for the loss of merchandise of 
the total value of £776 19s. 5d., which was shipped on the steamships 
Hesperian, Medora, and Lake Michigan. These vessels were sunk 
by enemy action. Commissioner Pugsley allowed the replacement 
value of the goods at the point of destination, which was calculated on 
the basis of 15 percent added to the invoice price (or cost value) of the 
goods, less insurance received. Interest was also allowed. This was 
the amount asked by the claimants. The Commissioner stated, 
however, that “The claimants would, I think, be entitled to a reason
able percentage on the total cost value of the goods, but they only ask 
it upon the cost value less the insurance”.804

A claim was also presented to this Commission by W. S. Loggie 
Company, Limited, for the loss of a cargo of 541 tons of salt, the original 
cost of which was $7,993.55. The salt was lost on the Russian 
schooner Sibens which was torpedoed by an enemy submarine in 
June 1917, while on a voyage from Cadiz to Chatham, N. B. The 
cargo was insured by war-risk insurance at invoice prices The cargo
Footnote 802—Continued.

goods and expenses, with interest at the rate of 5 percent from the 
date of the sinking of the vessel on which the goods were lost);

Thornton & Douglas, Limited (Canada v. Germany), ibid. 424, docket 1258 
(value of goods at invoice price “plus 10 percent increase, to cover 
expenses and enhanced value at time of loss”).

803 Ibid. 405, docket 1222.
804 Ibid. 40S, docket 1226.

114297—36------77
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would have been sufficient for the company's purposes and business 
until the following June 1918. It had to be replaced by purchases 
in a Canadian market, and the claimants were under the necessity of 
paying the importer's profit at Saint John and at Halifax and the 
freight. The cost of the same quantity of salt purchased at different 
times to replace the salt lost was $10,673.55. The claim presented 
to the Royal Commission was for the difference between the actual 
value of the goods and the amount of the insurance collected. The 
claim was allowed in the amount of $2,680, the difference between the 
insurance collected (or the cost of the original cargo) and the cost of 
replacement. Interest was also allowed on the amount of the award 
from June 17, 1918—the date of the invoice of the last purchase in 
Canada which was made for the purpose of replacing the goods lost— 
to the date of settlement.806

The decisions as to the appropriate measure of damages in cases 
where the cargo is wrongfully seized and condemned, etc., are not 
entirely uniform. Cases illustrative of the various positions taken 
on the subject are now considered.

The Betsey (Furlong, master) was an American vessel owned by 
Net value at George Patterson, an American national, which 
port of destina- sailed December 19, 1793 from Baltimore to the 
tion at probable French island of Guadaloupe, West Indies, with a 

cargo belonging to George and W%lham Fatterson. 
She arrived at Guadaloupe on January 8, 1794, during the then- 
existing war between France and Great Britain. The cargo was 
seized by the authorities at that place who promised to make payment 
therefor. George Patterson then loaded the vessel with a return 
cargo and sailed for Baltimore. The Betsey was captured when two 
days out from Guadaloupe, under an order in council of November 6, 
1793, by a British privateer and was taken to Bermuda and con
demned.806

A claim for compensation was presented to the Board of Five 
Commissioners (Messrs. John Trumbull, fifth Commissioner, John 
Nicholl and John Anstey, Commissioners for Great Britain, Chris
topher Gore and William Pinkney, Commissioners for the United 
States), which was established in accordance with the terms of 
article VII of the Jay treaty of 1794 and which decided that the 
claimants were entitled to indemnity. The claimants asked not 
only compensation for the actual loss sustained but also compensation 
for the profit that might have been made had the cargo arrived at its

port of destination—Baltimore—such profits being War-time profits n „ ^ , i i ®estimated at nearly 100 percent, probably on account
of the existence of a state of war. The Commissioners allowed|the * 800

805 Ibid. 413, docket 1234.
800 IV Moored Adj. (mod, ser., 1933) 121, 179-290.



“net value of the cargo at its port of destination at such time as the 
vessel would probably have arrived there".

Dr. Nicholl would have allowed the claimants the “original cost of 
their property, and all the expense they have actually incurred, 
together with interest on the whole amount," as “just and adequate 
compensation", and would have disallowed the claim for prospective 
profits, because he said “it would be almost monstrous to insist that 
in making compensation for these captures the inflamed price occa
sioned by the very captures themselves is to be paid".807

Mr. Pinkney, on the other hand, in an opinion dated July 1, 1797, 
took the position that the claimants were entitled to be compensated 
for the value of the cargo at the point of destination, without regard 
to the reasons for the existence of a particular price at that point. 
He stated that:

In short, I hold it to be plain that there was not the smallest foundation for the 
seizure in question, and that if the captor thought proper to make the seizure 
upon any mistaken idea of the laws of nations, he did it at his peril, and that his 
nation, in default of redress against him, is to indemnify the parties injured. 
Ard thinking thus, I can not persuade myself that I am to sacrifice the conviction 
of my own mind, not to the reasons of others, but to the acts of others admitted on 
all hands to be founded in misconception.

The last question which occurred at the board in this case respected the rule 
of compensation to be applied to it in relation to the cargo. The majority were 
of opinion that the claimants were entitled not only to the value of their merchan
dise, but the net profits which could have been made of it at the port of destina
tion, if the voyage had not been interrupted.

This opinion proceeded upon the supposition that the voyage was wrongfully 
interrupted, and upon that supposition would seem to be free of exception. 
It has been questioned, however, and I shall of course assign my reasons for adopt
ing it.

There can be no doubt that the illegal capture and condemnation of this vessel 
and cargo have given to the claimants a title to receive from the British govern
ment the value of the things of which they were deprived; but the question is, 
whether they have not also a title to receive the profits that might and would 
have arisen from them.

The right of the claimants to the cargo was a perfect one; and for that reason 
they are authorized to demand compensation for its value; but this right was in 
no respect better or more perfect than their right to proceed upon their voyage 
and to make such profit of the goods as the situation of the destined market 
would, at the time of the vessePs arrival, enable them under all circumstances to 
make.

When the claimants show (and a majority of the board have determined that 
they have shown it) that the cargo belonged to them; that the voyage which the 
vessel (also the property of one of them) had commenced was a lawful one; 
that there was no ground upon which she could justifiably be seized or detained— 
they prove a complete right to prosecute that voyage without molestation, and 
to acquire such advantages therefrom as in the course of trade might fairly be 
calculated on.

According to a written opinion filed by one of the board on this occasion, no 
compensation is due for the violation of this latter right for it states “that to

PROPERTY 1209
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reimburse the claimants the original cost of their property, and all the expenses 
they have actually incurred, together with interest on the whole amount, would 
be a just and adequate compensation.” But what substantial reason can be 
assigned why one of the claimants’ rights shall be selected as a proper object of 
compensation, while another of their rights, equally indisputable and equally 
violated, shall be left without any compensation at all? No compensation for 
an injury can be just and adequate which does not repair that injury; but he who 
wrongfully deprives me of a lawful profit, which I am employed in making, can 
not be said to afford me reparation until he has given me an equivalent for the 
advantages of which he has deprived me, to which advantages my right was as 
unquestionable as the right I had in the things from which they were to arise.

It is to be admitted that, in the case before the board, the claimants’ prospect of 
profits (provided insurance had not been done upon both profits and cargo) was not 
entirely certain, for the cargo might have been damaged or lost; and, of course, 
in the language of Rutherforth, we should be careful not to estimate those profits 
as if they were in actual possession. But it is also evident that the profits were 
just as secure as the cargo itself, and were subject to no other risk than the cargo 
was exposed to. With a view to prices there was no risk at all, since we resort 
to the prices which are proved to have been those at which the cargo might have 
been sold if it had arrived. In that respect we have facts by which to regulate 
our estimate and not possibilities.

If, then, the danger of loss of or injury to the cargo was the only circumstance 
which rendered the claimants’ profits precarious, it is extremely easy to make 
an allowance for that hazard in the same manner as in ascertaining the value of 
the cargo itself. We have only to make a proper deduction for the sea risk, and 
for this the rate of insurance upon such a voyage as the vessel was engaged in 
will furnish us with the best possible rule. The rate of insurance is the value of 
the hazard, and it is that criterion upon which we may safely rely, since it is that 
value which is uniformly paid and received for the sea risk by those who are able 
from their pursuits and induced by their interests to calculate it accurately.

Some objections were started at the board against the ascertainment of the 
probable profits by reference to the prices current at the port of destination.

It was said to be better to give 10 per cent on the invoice price, and this was 
alleged to be and is the rule in the court of admiralty in provision cases under 
the orders of April 1795. But it is obvious that this rule is an arbitrary one, 
suggested indeed by a good principle, but not acting upon it. It supposes (what 
is true) that a claimant is entitled to compensation for his profits as well as for 
his capital, and so far it adds weight to the foregoing remarks; but it can not 
pretend to ascertain what those profits would be.

Ten per cent may be either more or less than a just compensation. It may be 
a good average rule among various claimants (though, if it is so, it can only be 
by accident); but surely it is no consolation to a claimant, who gets less than is 
due to him, that another, with whom he has no connection, has got more. Our 
province is to render justice to each individual complainant. It is not sufficient 
that our awards shall cover the aggregate losses of all the different parties injured, 
unless we distribute compensation in equitable proportions.

It is supposed that there can be no certainty in estimating profits with a view 
to the prices current at the port of destination. I am satisfied of the contrary. 
To ascertain the current prices of the commodities composing the cargo at the 
destined market at any given time is neither impossible nor difficult. What 
those commodities were, together with their quality, may be shown by the ship’s 
papers and other testimony. The deduction for risk is known at once by the 
rate of insurance and the expenses of freight, landing, storing, etc., and the amount
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of duties no person can be at a loss for . . . [“These observations are confirmed 
by the experience we have had of the operation of the rule in the several cases 
to which it has been applied, since it was first adopted by the board. Its execu
tion has appeared to be easy and its result certain.”] The principal reason as
signed for this uncertainty is the difficulty of fixing the precise influence which 
the arrival not only of the vessel in question, but of other American vessels 
detained by British cruisers, contrary to the law of nations, would have had upon 
the market, if they had been allowed to proceed upon their voyage.

My answer to this is that any influence which can be attributed to the arrival 
of the particular vessel in question ought to be attended to, and that this is 
capable of reasonably accurate calculation; but that the possible effect of the 
arrival of other captured vessels upon the market is manifestly improper for our 
consideration.

The claimants had a right to make, and would have made, such profits of 
their voyage as the actual (not the possible) state of the intended market would 
afford. The circumstances by which that state was produced (whether the 
wreck of other vessels bound to the same port, or their illegal detention by 
British or other cruisers) could neither make a change in their right nor extenuate 
the violation of it. I can not, for my own part, perceive anything monstrous in 
this opinion, but I can see much room for objection to the opposite doctrine that 
although profit is the lawful object of a merchant, although he has a right to 
make such profit as the real} not the hypothetical, situation of the projected 
market holds out to him, yet that a belligerent, unjustly interfering with that 
right and wresting from him the effect of it, is not bound to grant him retribu
tion commensurate with the actual damage, because if it were not for the unlaw
ful conduct of that belligerent towards various other neutral merchants the 
actual damage might have been less.

If the prices of merchandise at the port of destination had been inflamed by 
the act of God (the wreck of many vessels bound to that port) it is not supposed 
that we ought to consider in the estimate of the neutral’s probable profits the 
influence which the arrival of the vessels so wrecked might have had upon those 
prices. In such a case it is agreed that the neutral is to be compensated (if he is 
to be allowed any profits at all) with a view to the real state of the market, or at 
least that nothing is to be deducted for any change which that state might have 
undergone if the vessels had, instead of being wrecked, brought their cargoes to 
their intended ports; and yet one would think that the belligerent would be more 
at liberty to set up the act of God, to which he was no party, in extenuation of 
the retribution required of him, than acts of injustice theretofore committed by 
that very belligerent, or its commissioner cruisers, towards the fellow-citizens of 
the claimants. It does not appear to be very satisfactory argument to say that 
the rule adopted by the board is uncertain, although it acts upon things as they 
arey because a state of things not existing might have produced an incalculable 
variation; and the argument is the more especially unsatisfactory when it is 
considered that this alleged uncertainty, which a belligerent is made to urge as 
the means of evading reparation for a wrong to the actual extent of the loss 
resulting from it, has been confessedly produced by the illegal conduct of that 
belligerent or those acting under its authority. When it is recommended to us 
to desert the sure ground of facts to employ ourselves in an impracticable calcula
tion upon possibilities, we should have some stronger inducement to do so than 
merely to protect a belligerent from the obvious consequences of its own injustice 
or that of its commissioned subjects. When we are asked to reject the fair rule 
of measuring the compensation for an injury by ascertaining the complainant’s 
right and the damage really sustained by the infringement of it, we ought to 
have a better reason for compliance than that the damage might have been less 
if the same wrongdoer had not previously committed similar injuries.
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If we are to abandon the criterion which the actual prices current offer to us, I 
do not know a substitute so inadmissible as that suggested. It rests upon the 
most exceptionable of all principles, that he who does wrong shall be at liberty to 
plead his own illegal conduct on other occasions as a partial excuse. It is said, 
indeed, that the British government will be injured in the aggregate of com
pensations awarded if the possible influence of the total of illegal captures on the 
market is excluded from consideration. Doubtless, if it be true that these cap
tures raised the price in the different markets (which I am not convinced of), and 
if each claimant is compensated with a view to that price, the aggregate amount 
of all the compensations will be more than the claimants would have collectively 
received as profits if every vessel so captured had arrived at her place of destina
tion. But we are not rendering justice in the aggregate, nor is it possible to do so 
without producing particular injustice. Complainants do not come before us as 
a body with one case and upon one bottom, but as unconnected individuals setting 
up distinct rights and complaining of distinct losses. Each complainant’s case 
is entitled to be determined according to the injury which that complainant has 
received, and it can be no reason for not indemnifying him to the extent of it that 
his loss would not have been so great if none others could complain of the like 
violence to their neutral rights.

If a thousand illegal captures had preceded that of the Betsey and raised the 
price of the articles with which she was freighted, the only consequence would be 
that the claimants had an undoubted right to avail themselves of that raised 
price, and that Great Britain, having no possible right to prevent them, but 
choosing (or at least her cruisers choosing) to interfere with their title, must make 
reparation equal to the damage such as it wasy not such as it might have been 
under circumstances not existing.

It is immaterial whether the prospect of profit was bettered by the same persons 
that wrongfully prevented it from being realized, or by other persons, or by mere 
accident. It is enough that the profit might lawfully be made, that the claimants 
were lawfully employed in making it, and that the British government (or its 
commissioned captor) unlawfully interposed so as to defeat their efforts. The 
right existed, with a view to the profit actually attainable without reference to 
the circumstances that made it attainable; and, the right being ascertained, the 
compensation is inadequate unless it is coextensive with it. We need not be 
apprehensive that any injury will be done to Great Britain by this mode; for it 
will not pay to any complainant more than a compensation for the actual loss and 
damage sustained by him, as expressly stipulated by the treaty.

It is observed in the written opinion already quoted “that the claimants appear 
to have forgot that if neutrals are to enjoy the benefits arising from a state of 
war, they must be content to bear part of its inconveniences, or, on the other 
hand, if they claim to be exonerated from all the risks and inconveniences of war, 
they must agree to forego its advantages. They are not to say, ‘Give to my 
commerce the security of a state of peace, but give me the profits of a state of 
war.’ The risk and the profit are the counterpoise of each other.”

This may be admitted; if I understand what it means, every neutral trader does 
and must stand that risk which the law of nations annexes to the state of war. 
A neutral who trades in contraband hazards confiscation. A neutral who trades 
to a besieged or blockaded port with notice runs the same hazard. A neutral 
who carries enemies’ goods runs the hazard of search, seizure, detention, etc.

The inconveniences to which the status belli subjects neutral commerce are 
that it can not be carried on so freely as in time of peace; that a neutral nation can 
not trade with either of the belligerents in certain articles, or at all to such ports 
of either as are in a state of siege or blockade; that it can not carry the goods of 
either without being subject to search and detention; and in short, that in the 
prosecution of its trade it must observe an impartial neutrality.
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These are the risks and inconveniences to which a neutral must submit because 
the law of nations imposes them on him.

If any other risks or inconveniences (such as the risk or inconvenience of illegal 
seizure and confiscation) are intended by the above-cited observations, it need 
only be said that they are not such as the law of nations authorizes, however they 
may be arbitrarily imposed by one or all of the powers at war. Let us now com
pare the above-cited observation with the consequences deduced from it. “To 
reimburse the claimants the original cost of their property, and all the expenses they 
have actually incurred, together with interest on the whole amount, would be a 
just and adequate compensation.” “To add to the original cost of the property 
a reasonable mercantile profity such as is usually made in time of peace, would amount 
even to a very liberal compensation.”

According to this opinion, taken together, the neutral shall incur all the risks 
and inconveniences of the status belli, and yet shall have either no profits at ally or 
only the peace profits.

The law of nations imposes restrictions upon neutral commerce during war 
which the belligerents may and do enforce. If the neutral attempts to carry on 
a trade which the state of war renders unlawful to him, his property, says the law 
of nations, shall be confiscated. Here (as in many other respects) the incon
veniences of the state of war operate upon him. But, again, says the above 
opinion, if he is carrying on a lawful trade, and his property is seized and con
fiscated by one of the powers at war upon some illegal pretext, he is to receive as 
a compensation either no more than the invoice price of his goods, or that price 
and the peace profit. Where, then, are the war profits to be set against the war 
inconveniences? You enforce against the neutral the inconveniences and risks 
to which he is liable, and yet you do not permit him, in cases where his conduct 
is unexceptionable, to make or enjoy the profits which, it is admitted, are and 
ought to be their counterpoise.

If, in one instance, a lawful neutral trade can be interrupted by a belligerent, 
on the terms of paying to the party aggrieved only the first cost of his merchan
dise, or that and the peace profit, it is evident this can be done in every instance. 
Who does not see that, if this doctrine be true, a state of war burdens neutral 
commerce with the restraints and disadvantages lawfully incident to that state, 
and yet that a neutral can in no circumstances be entitled to the war profits, or, 
indeed, any profits at all, as a counterpoise to them, if either of the belligerents 
has the power and inclination to seize upon his property?

What becomes of the admission that the war profits are the neutral’s compen
sation for the inconveniences to which the law of nations subjects the commerce 
of his nation, if it is maintained that these war profits are rightfully at the mercy 
of such of the belligerents as shall be strong enough to defeat them?

If I were to make the claimants speak upon this occasion, I would make them 
say, “the trade of our nation is by the law of nations subject to certain restrictions 
resulting from the state of war in Europe, in consideration of which such of our 
citizens as do not violate these restrictions, and conform themselves to their 
neutral duties, are entitled to the war profits. We have not violated these re
strictions; we have conformed ourselves to these duties, and were of course en
titled to make the war profits. You have prevented us from obtaining them by 
an illegal seizure and confiscation of our vessel and cargo, and we now claim 
retribution equal to the injury.” What could be replied to this?

We are told that the invoice price is the measure of compensation usually 
adopted by all belligerent nations, and accepted by all neutral nations. I under
stand that this is not even at present the case in this country. Where the prop
erty has been sold the net proceeds are given in ordinary cases, and in the provision 
cases the invoice price and 10 per cent profit was given. Mr. Gore has referred to an
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adjudged case to prove that in England the very rule adopted by the board has 
been heretofore in practice. But it is not likely that there is to be found any one 
rule which has been received and adhered to in the courts of admiralty of all 
countries or even of many countries.

It is also said “that the trade in which this vessel was engaged was barely not 
unlawful ,” and this is suggested as proper to influence the quantum of compen
sation. But if the trade was not unlawful it was surely as lawful as any trade can 
be. I know of no mode by which the absolute legality of a trade can be proved, 
in reference to the law of nations, but by showing that this law does not prohibit 
it. Such, it is admitted, was the trade in which the Betsey was employed, and 
I can not conceive how any trade can be said to be lawful in any other sense. If 
the trade was lawful at all, it was completely so, and of course was entitled to 
security as far as any trade could be so entitled. There is no medium between 
legality and illegality. It is true there are certain illegal acts more injurious and 
more wicked than others, and consequently requiring and justifying heavier 
punishment; but it is incomprehensible how an act confessedly legal can ever be 
the object of punishment, upon a loose idea that it was barely not unlawful. . . .

It is said further that the treaty intended to substitute a new modet not a new 
measure, of compensation. Upon the question of jurisdiction, I have understood 
it to be urged that a new measure of compensation was almost the only object of 
the treaty. We have been supposed to have the power of relieving in cases where 
the lords have given only the net proceeds, in consequence of the rule to that 
effect in the prize act—and in cases of seizure under the orders of council, where 
the lords are bound to refuse costs and damages against the captor. But it is in 
vain that we have power to entertain these cases, if we are not to introduce any 
new measure of compensation, however justice may require it. If we are to adopt 
the measure of redress applied by the lords, our jurisdiction in such cases is a 
ridiculous nonentity. But be this as it may the words “adequate compensation” 
and “full and complete compensation,” to be found in the seventh article of the 
treaty, do not warrant the above interpretation of it.

I have thus stated the principal reasons which have governed my judgment 
in the case of the Betsey. I have not been able to avoid the discussion of such 
objections as have been insisted on against the opinions I have delivered on the 
several points that have occurred in the progress of this case. For such of the 
commissioners as differ from me I feel the best-founded respect; but I could not 
explicitly detail the grounds of my own decisions on this occasion without noticing 
topics that were believed to militate against them, and with that impression 
have been put upon our files.808

The Neptune (James Jefferies, master), an American-owned vessel 
laden with an American-owned cargo, was captured on the high seas 
while en route from the United States to Bordeaux, France (not block
aded or besieged), by a British war vessel, the Blonde, on May 20, 
1795, during the then-existing war between France and Great Britain, 
and was taken into Portsmouth, a British port, where she was libeled. 
The High Court of Admiralty ordered the restoration of the vessel, 
together with freight, demurrage, and expenses, and allowed the 
owners of the cargo, which consisted of provisions (principally rice),

IV Moore’s Adj. (mod. ser., 1933) 240, 272-281.
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the invoice price plus a mercantile profit of 10 percent. This was 
Value at port of *ess ^an value °f the cargo either at London or 
destination less at Bordeaux.
expenses a claim was presented to the Board of Commis
sioners appointed under the terms of article VII of the Jay treaty of 
1794 between the United States and Great Britain, for the difference 
between the amount of money paid the owners for the cargo and 
the amount that would have been received for it at Bordeaux if it 
had not been seized. The Board of Commissioners allowed 809 the 
value of the cargo at the port of immediate destination (Bordeaux) 
at the date of the probable arrival of the vessel, less expenses of 
transportation and sale, and less the amount already received.

Commissioner Gore, in his opinion in this case,810 stated in reference 
to the subject of the amount of damages properly to be allowed, that:

A further question has arisen at the board as to the rule of estimating the 
value of the thing, or rather, in the words of the article, of estimating the amount 
of a full and complete compensation for the loss and damage sustained by the 
capture.

The board determined in the case of the Betsey (Furlong) to award the value 
of the article captured at the port to which the vessel was immediately destined 
at the time of capture, deducting all expenses and charges of transporting the 
articles to such places and of sale.

This was considered a proper and just rule of estimating compensation for the 
loss and damage sustained by an illegal capture. In the class of cases of which 
the present is one the rule established by the British government was the invoice 
price and 10 per cent thereon.

This rule, and any rule settling a value by the same advance on the invoice 
price of all cargoes, may, without hesitation, be declared to be no rule for the 
consciences of those who are bound honestly, diligently, impartially, and care
fully to examine every complaint according to equity, justice, and the law of 
nations; and, if the complaint is supported, to award to the complainant full and 
complete compensation for the loss and damage sustained. It may safely be 
affirmed that awarding a certain per centum on the invoice prices would frequently 
operate injustice to one of the parties. It might meet a few cases, but it is not 
in the nature of things that it should be just in all. If it affords more than a 
compensation for the loss, the government, which is one of the parties between 
whom we are impartially to decide, is injured; if less, the other party, viz., the 
complainant, is injured.

The rules adopted by the board, after much reflection before its adoption, 
appeared to me conformable to justice, equity, and the law of nations.

Since its adoption it has been censured by one member of the board as incon
sistent with the true meaning of the treaty, as highly unreasonable, and contrary 
to what all belligerents usually make the measure of compensation to neutrals, 
and which is accepted by the latter for loss and damage occasioned by illegal 
capture.

This unqualified censure of the rule, and the constant protest of His Majesty’s 
agents against its fairness, led me to examine it more carefully. Such examina
tion has confirmed me in the opinion I first entertained, viz., that the rule is

809 IV Moore’s Adj. (mod. ser., 1933) 372.
810 ibid. 400.

114297—37------78
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prescribed by the law of nations, justice and equity, consistent with the true 
meaning of the treaty, highly reasonable and conformable to the practice of the 
English courts, in estimating the damage sustained by an irregular capture, 
between the individual captor and claimant.

The board, in the rule complained of, deducted all charges and expenses of 
transporting the article to its destined port, and the premium for which the party 
might have obtained an assurance of the vessel and cargo in her port of destina
tion. It did not “enflame” the price of the article by adding to it any additional 
value—which was occasioned by this capture—no such consequence was ever 
shown, or any grounds for apprehending a rise of price in the value of the article 
by reason of this capture. If the seizure and detention did affect the price, it 
became the duty of those who claim the benefit of such a supposed difference to 
show that it existed.

In my opinion the price of the article was not raised by this particular capture, 
nor by the general captures under the orders of the 6th November. The reason 
on which I founded that opinion, and which on reflection I think solid, is that the 
value of the cargo, which was principally coffee, did not depend on the demand 
for consumption in the United States, but on its price in Europe, where by far 
the greater part that arrived in the United States was transshipped for a market. 
And this is particularly evident from the following fact: The price of the article 
was much lower during sixty days when there was an embargo in the United 
States than either at the time of its commencement or after its cessation, and 
the embargo, it is well known, was occasioned by and posterior to the captures 
under those orders.

By comparing the rule adopted by the board with the doctrine of Grotius, 
Pufendorf and Vattel, we shall find that it is conformable to justice, equity, 
and the law of nations as understood by those celebrated writers; and it is pre
sumed that this is the rule prescribed to belligerents, and with which alone 
neutrals are under any moral obligation to be content. If there is any principle 
that authorizes a belligerent to seize on the property of a neutral, on condition 
of paying him the original cost, and all expenses actually incurred, with interest, 
and which deems such to be a just and adequate compensation, it must arise 
from the voluntary or conventional law of nations. The law of nations, as 
derived from the general principles of justice and equity, states a different doc
trine. If the former exists among any European nations, it is unknown to me. 
If there be such, it can have effect only on those who are parties to it, by an 
implied or express consent. It can have no influence on this board in defining 
their duty, for our two nations are not parties to such rule. The one they have 
adopted is very different. They have not stated that it shall be the first cost, 
with interest and expenses, with a reasonable mercantile profit thereon, such as 
is usually made in time of peace, but have expressly contracted that it shall be 
such as shall measure out to the party full and complete compensation for the loss 
and damage sustained by reason of the capture.

No one will doubt that these terms establish a different rule of compensation 
than the first cost with a reasonable mercantile profit, as in times of peace, how
ever liberal such compensation may be considered. In taking that rule you do 
not take the one that applies to the case—some circumstances are assumed which 
may or may not form a true measure, viz., a reasonable mercantile profit, and 
others are assumed, which are known not to be true, viz., that it was a time of 
peace. Now, it is well understood that the measure of full and complete compensa
tion for the damage that results from the interception of a voyage in time of war 
can very seldom be the same as that for estimating a reasonable mercantile profit 
in time of peace. The positive and inevitable construction of these terms leaves
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no room to doubt that the parties intended that the compensation should be made 
on different principles than merely first cost and reasonable peace profits.

That this was their intention is still more evident from consulting the eighteenth 
article of the treaty, where it will be found that in cases where the capture shall 
be perfectly legal, and where, by the existing law of nations, the property taken 
shall be liable to condemnation, it is contended that the belligerent shall pay to 
the neutral the full value of the articles with a reasonable mercantile profit thereon. 
It is not said even here, where all right to compensation is forfeited, that it shall 
be stinted to the first cost, but shall be determined by the full value; nor to such 
a profit as is usually made in time of peace, but to such a mercantile profit as 
might be deemed reasonable at the time of capture, all circumstances considered', 
of which that incident to a state of war is unquestionably great and important.

It cannot then be said to be highly unreasonable in the party complaining, 
under a promise to afford full and complete compensation for the loss and damage 
sustained by reason of an illegal or irregular capture, that he should demand the 
price at which he would have sold the article at the place where he was going, to 
which price he had a perfect right, and would doubtless have obtained, had he 
not been illegally captured; neither could any sum of money be considered liberal 
which did not afford him a compensation for what he was thus prevented from 
immediately acquiring. Hence it appears that the rule we have adopted co
incides with the duty of one nation and the right of the other, in case of an illegal 
capture; that it is literally conformable to the rule prescribed by the law of na
tions in such cases; that it is consistent with the true meaning of the treaty and 
just to both parties, and not more liberal to the complainant than is warranted by 
the practice of British admiralty courts, in estimating the compensation to be 
made by one individual to another in case of an illegal capture.

Another objection has been made, viz, that there is an extreme difficulty in 
ascertaining facts necessary to fix this value. The rule was agreed upon by all 
the board, except the gentleman whose observations have been considered, upon 
the idea that it was the only true mode of estimating the damages, and that any 
other would be a mere compromise and ought to be introduced only where the 
facts required to form the estimate could not be obtained. Many cases have been 
decided in which it was necessary to obtain the price of various merchandise from 
many parts of the United States, the West Indies, and Europe. Hitherto no 
difficulty has occurred. Whenever any arises from impracticability in obtaining 
the suitable testimony, the board will be compelled to resort to some other rule; 
but there is no reason for adopting one, confessedly uncertain in its operation, in 
cases where one can be applied that fixes the damage sustained without any un
certainty.

It is evident from our practice under this rule, that if we had taken any rate of 
advance on the invoice price, the government would have paid more in some cases, 
and in others less than a compensation.

This would not have been agreeable to the promise made by the parties to this 
treaty, nor to the duty assigned to the commissioners, viz., to ascertain the amount 
of loss and damage sustained by the complainant, by an honest, diligent, impar
tial, and careful examination.

It would seem from the opinion filed by Dr. Nicholl in the case of the Betsey, 
Furlong, that there had been a misconception on the part of those who differed 
from him as to the grounds of the opinion which he gave. I should have just 
cause of regret if, in any instance, I had committed such an error, or had taken 
loose observations from the printed cases or proceedings, or which had dropped 
from any member at the board, and had given them a weight they did not deserve.

Those who will give themselves the trouble of recurring to my opinion in that 
case, and to the evidence of any fact therein stated, will find that no deductions
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are made but from what is manifest in those papers and expressly acknowledged 
by His Majesty's agents, and from the reasons given by the high court of appeals 
in their decree, and which have the same authenticity as the decree itself.

No other authority was ever quoted at the board than that of Grotius, which 
was remarked upon to show that the property of George Patterson was liable to 
condemnation, and I trust it will not be forgotten that the distinction of general 
and special reprisals was then taken in the manner stated. If this had appeared 
to have been a loose observation, dropped in an unreserved discussion at the board, 
it would not have been the subject of remark; or, if it had been so declared at the 
time of delivering my opinion, I should cheerfully have erased any observation 
thereon. It was not then even hinted at, as I recollect. The sentiments of Dr. 
Nicholl were not read till some weeks after.

If, therefore, gentlemen think the examination too minute, on the principles of 
law which they have been pleased to advance, they will impute it to the great 
respect I entertain for everything that comes from those who differ from me in 
opinion.

I would most cheerfully dispense with placing any written opinion on the files 
of this board if I could dispense with the necessity that imposes it. That neces
sity is displayed in every step of our proceedings. Personal considerations might 
be waived. Those of public duty are not to be resisted.811

In the case of the American sloop Sally (Elisha Brown, master), 
where claim was made for the loss of the vessel and 

Invoice price less carg0 at the hands of the Spanish captors in 1793, 
from sale of cargo the Spanish-American Claims Commission estab

lished under the terms of the treaty of October 27, 
1795, allowed $3,496.44 in damages, computed as follows:812
For Amount of the Cargo on board of the said vessel at 

the time she was captured and forcibly detained by l 
the commanding Officer at the Port of Aquadilla, 
estimated at prime cost agreeably to Invoices . . . ,

This sum allowed towards the Freight of the said Cargo. . 
Demurrage at Aquadilla and Porto Rico, including the' 

Master's Mate's and Seamen's wages Provisions,
Wear and Tear of the Vessel and other incidental > 
expences, from August 24th until December 2d 1793,
is 100 days at $20 per day...........................................

Deduct for fifteen days to discharge the Cargo................ 300. ■

$6 391. 06 

500.—

>2 000.-

1 700.—

Dollars 8 591. 06
Deduct this Sum, being so much received on account ofl ^

the sales of the above mentioned Cargo at Porto RicoJ................ ’

3 496. 44

The American brigantine Aurora (Timothy Sage, master), of which 
Arthur Magill and Stephen Clay were the owners, was captured by 
the Spanish ship Saint Gabriel on January 26, 1794 and taken to Fort 
Dauphin, where the vessel and her cargo were abandoned to the cap

811IV Moore's Adj. (mod. ser., 1933), pp. 418 et seq.
812 Awards on American Claims by Board of Commissioners under Treaty with 

Spain of October 27, 1795, p. 30, ms. Department of State.



PROPERTY 1219

tors. Claims were presented to the Commission appointed under the 
terms of the treaty of October 27, 1795, between the 

where^argoTaken United States and Spain, for the losses thereby sus
tained. That Commission, in addition to allowing 

the value of the vessel, allowed $7,769.12 as the value of the cargo, 
calculated on the basis of the current prices at Fort Dauphin.813 
Interest was allowed at 6 percent 'per annum from February 10, 1794 
until the date of payment. A claim for $1,553.80 for “reasonable 
mercantile profit” was disallowed, interest having been allowed in 
lieu thereof.

In the case of the American brigantine Dolphin (John Morris, 
master), $19,022.87 was awarded by the same Commission as the 
value of the cargo on board the brig at the time she was captured by 
the Spanish and carried into Fort Dauphin, the cargo having been 
taken out and detained by the captors. The several articles compos
ing the cargo were likewise evaluated at the current prices at Fort 
Dauhpin.814

The American ship Bussell (William Bartlett, owner, and Israel 
Young, master) was captured by the Spanish ship Saint Ysidoro off 
Monte Cristi, on or about April 14, 1794, while on a voyage from 
Newburyport to Cape St. Nicholas Mole in the island of Hispaniola, 
or to a more favorable English market, and was taken to Fort Dau
phin, where the ship and cargo were abandoned to the captors. The 
Commissioners appointed under the terms of the treaty of October 
27, 1795 between the United States and Spain to settle claims for 
acts of spoliation on American commerce during the Franco-Spanish 
war growing out of the French Revolution, awarded $29,731.39 on 
the claim presented to that Commission for the loss on account of 
this capture. The Commission awarded $7,300 as the value of the 
ship and $19,197.15 as the value of the cargo abandoned to the captors. 
The value of the latter was estimated on the basis of the prices cur-

813 The total amount awarded in the case of the brig Aurora was $10,416.56,
calculated as follows:
For the said Brigantine her Tackle Apparel Furniture and Appurtenances 

abandoned to the Captors at Fort Dauphin per Valuation of Isaac Riley
and Charles W. Goodrich...............................................................................

Stores and Provisions for the voyage....................................................................
One month’s wages advanced the Crew.................................................................
Insurance on vessel and to cover the premium.......................................................
Deduct for one half the Provisions Month's Wages and Insurance, all which 

charges ought to be defrayed and allowed out of the freight to be paid by the
Owners of the Cargo to the Owners of the Vessel......................................

Amount of the Cargo on board at the time she was captured, also abandoned to 
the Captors, the several Articles composing the same having been estimated 
at the current prices at Fort Dauphin..........................................................

$2,500. —

$294.87 
132.—
248. — $674.87 

527.43
---------- 147.44

..................... 7, 769.12

[V Moore’s Adj. (mod. ser., 1933) 56, 103.] 
814 Ibid. 101.

Dollars 10,416.56



1220 CHAPTER V

rent at Fort Dauphin. There was also allowed $1,934.15 for mis
cellaneous expenses and $1,300.09 for certain personal adventures on 
board.815

Interest at 6 percent per annum was allowed on the total amount 
of $29,731.39 from May 1, 1794 to such time as the award should be 
paid. A claim for demurrage in the amount of $6,920, and a claim 
for “damages for detention of the above specified property and 
profits which it is alleged would probably have accrued thereon”, in 
the amount of $9,598.58, were disallowed in view of the allowance of 
interest.816

On July 28, 1817 Great Britain and Portugal agreed upon the fol
lowing regulations, inter alia, for the Mixed Commissions, “which 
are to reside on the Coast of Africa, in the Brazils, and at London”:

VIII. Every claim for compensation of losses occasioned to ships suspected of 
carrying on an illicit trade in Slaves, not condemned as lawful prize by the mixt 
Commissions, shall be also heard and judged by the above-named Commissions, 
in the form provided by the third Article of the present regulation.

And in all cases wherein restitution shall be so decreed the Commission shall 
award to the claimant or claimants, or his, or their lawful attorney or attornies, 
for his or their use; a just and complete indemnification:

First, for all costs of suit, and for all losses and damages which the claimant 
or claimants may have actually sustained by such capture and detention; that 
is to say, in case of total loss, the claimant or claimants shall be indemnified;

1st. For the ship, her tackle, apparel and stores;
2dly. For all freight due and payable;
3dly. For the value of the cargo of merchandize, if any;
4thly. For the Slaves on board at the time of detention, according to the 

. computed value of such Slaves at the place of destination;
tionTess losses**" deducting therefrom the usual fair average mortality for the 
and expenses unexpired period of the regular voyage; deducting also for all 

charges and expences payable upon the sale of such cargoes, 
including commission of sale when payable at such port; and

815 The Commissioners explained their calculation in detail, as follows:
For the said Ship her Tackle Apparel Furniture and Appurtenances abandoned to the]

Captors at Fort Dauphin per Valuation of Moses Brown Nicholas Johnson and k . . . $7,300.—
Ebenezer Tucker of Newburyport................................................................................ J

Amount of the Cargo on board at the time she was captured and also abandoned to the]
Captors the several articles composing the same having been estimated at the cur-k ... 19,197.15
rent prices at Fort Dauphin..................................................................... J

Provisions Stores &« at Fort Dauphin.......................................................................... $349.61
Portage Bill at ditto ........................................................................... 1,020.42
Israel Young’s Bill of Expences.......................................................................................... 97.50
George Jenkins's ditto ......................................................................................... 432.62
Cash paid the Proctor and Notary.................................................................................. 34. —

-----------  1,934.15
For Israel Young’s Adventure on board, amounting to................................................... 719.72

Richard Bartlet’s ditto ................................................... 203.12
Edmond Bartlet jr’s ditto ................................................... 173.50
William Bartlet jr’s ditto ................................................... 70. —
George Jankin’s ditto   133.75

-----------  1,300.09

[V Moore’s Adj. (mod. ser., 1933) 37, 55-56, 98.] 
“• Ibid. 99.

Dollars 29,731.39
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5thly. For all other regular charges in such cases of total loss; and in all other 
cases not of total loss, the claimant or claimants shall be indemnified,—

First, for all special damages and expences occasioned to the ship by the de
tention, and for loss of freight when due or payable;

Secondly, a demurrage when due, according to the schedule annexed to the 
present Article;

Thirdly, a daily allowance for the subsistence of slaves, of one shilling, or one 
hundred and eighty reis for each person, without distinction of sex or age, for 
so many days as it shall appear to the Commission that the voyage has been or 
may be delayed by reason of such detention; as likewise,

Fourthly, for any deterioration of cargo or slaves;
Fifthly, for any diminution in the value of the cargo of slaves, proceeding from 

an increased mortality beyond the average amount of the voyage, or from sick
ness occasioned by detention; this value to be ascertained by their computed 
price at the place of destination, as in the above case of total loss;

Sixthly, an allowance of five per cent, on the amount of capital employed in 
the purchase and maintenance of cargo, for the period of delay occasioned by 
the detention; and

Seventhly, for all premium of insurance on additional risks.
The claimant or claimants shall likewise be entitled to interest, at the rate of 

five per cent, per annum on the sum awarded, until paid by the Government to 
which the capturing ship belongs; the whole amount of such indemnifications 
being calculated in the money of the country to which the captured ship belongs, 
and to be liquidated at exchange current at the time of the award, excepting the 
sum for the subsistence of slaves, which shall be paid at par, as above stipulated.

IX. When the proprietor of a ship, suspected of carrying on an illicit trade in 
slaves, released in consequence of a sentence of one of the mixed Commissions 
(or in the case, as above-mentioned, of total loss), shall claim indemnification 
for the loss of slaves which he may have suffered, he shall in no case be entitled 
to claim for more than the number of slaves which his vessel was, by the Portu- 
gueze laws, authorised to carry, which number shall always be declared in his 
passport.817

Under the terms of the treaty of May 5, 1829 between Great Britain 
and Brazil, the Tribunal established by the two countries was in
structed to adjust the claims on the following basis:

1st. The Brazilian Government to pay the full value of the vessels and cargoes 
condemned, also of those vessels restored, but found to be unseaworthy; and 
on that account sold in the state they then were, deducting the net proceeds of 
the sale.

7th. All law charges, or commissions, in lieu of the same, in defending the 
vessels and cargoes, adjusting general averages, etc., and also the same commis
sions for recovering the indemnities, and the agent’s commission for remitting 
the same to the parties [to be allowed].

9th. The indemnities for the cargoes generally, shall be regulated by the 
invoices, bills of lading, manifests, and other documents which may be presented 
to the Commissioners, duly attested by the parties or their agents.

817II Hertslet, A Complete Collection of the Treaties and Conventions, etc. 
(1840) 105-121, 111-115.
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10th. The indemnities for the cargoes condemned, to be regulated according 
to the invoice cost, and all charges, with 10 per cent on such amount for loss of 
market, etc.

11th. Such part of the cargoes restored as has been embezzled, lost, damaged, 
perished, or deficient, to be paid for upon the same principles as expressed in the 
last article.

12th. Those parts of the cargoes restored, and which have been sold at Rio de 
Janeiro to be valued at the invoice amount, and charges, with 10 per cent as above, 
from which to be deducted the net proceeds of the sales; the difference to be 
admitted as the loss to be indemnified.

13th. Those parts of the cargoes restored and which have been exported, to 
be indemnified according to the invoice value, by such per centage or the same 
as to the Commissioners may appear to be fair and reasonable, under all the cir
cumstances of each respective invoice, taking into consideration the state of the 
market of Rio de Janeiro, the description of merchandise, and the place to which 
it has been shipped, together with the amount of general average paid, and all 
charges on shipment.

14th. The owners of the respective cargoes to be indemnified for all extra 
charges of warehouse rent and duties paid, arising from the detention.

15th. Such cargoes as were shipped for discharge at port of [or] ports on the 
west coast of South Africa; the value of the same, at such port of discharge, to 
be taken as far as practicable as the basis for estimating the indemnities.

16th. Such cargoes as were carried into Monte Video, and offers there made 
to the captors to give ample security for their value, but which offers were refused; 
the value to be estimated at the current market price in Monte Video, as the 
basis for indemnities.818

Under the terms of the convention of October 14, 1832 the King 
of the Two Sicilies agreed to pay to the United States 2,115,000 
Neapolitan ducats, with interest at 4 percent from the date of the 
exchange of ratifications of the treaty, in satisfaction of claims of 
American citizens for the depredations, seizures, confiscations, and 
destruction of vessels and cargoes during the years 1809 to 1812 and 
to compensate the United States for the transportation of seamen 
from the Kingdom of Naples in the year 1810.819 On March 2, 1833 
Congress passed an act authorizing the President to appoint three 
commissioners to pass upon the claims presented for indemnity falling 
within the terms of the convention.820 Wyllys Silliman, John R. 
Livingston, Jr., and Peter V. Daniel (succeeded by Joseph S. Cabot) 
were appointed Commissioners.

On January 24, 1835 the Commission announced that the following 
principles would govern it in making its awards:

Ordered 1.—That in cases of condemnation, indemnity shall be according to 
the actual value of the vessel and cargo respectively, at the 

Value at com- commencement of the voyage.
mencement of 2.—That a commission of two and one-half per cent be allowed
voyage on the value of the cargo in full satisfaction for the purchase

and charges thereon at the port of exportation.
3.—Freight according to the registered tonnage of the vessel at and after the 

rate of forty dollars per ton.

818 La Fontaine, Pasicrisie internationale (Bern, 1902) 91.
819II Malloy 1804. 820 4 Stat. 666.
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4. —All necessary expenses incurred at Naples by reason of illegal capture and 
condemnation to be allowed in full.

5. —Interest at the rate of 20 per cent on the amount awarded.
As the board can not at this time ascertain whether the fund to be disbursed 

by them will or will not be sufficient to the payment of all the sums which shall 
be awarded by this commission, it is

Orderedy That in each case such sums shall be awarded and reported, as the 
board shall believe would be justly payable were the fund adequate; and if the 
fund shall not be sufficient to pay the aggregate amount allowed to all the claim
ants, a pro rata distribution shall be made in conformity with the provisions of 
the convention. It is further

Ordered, That an entry be made on record of all the decisions made by the 
board up to this date.821

The Commissioners (George W. Campbell, John K. Kane, and 
Romulus M. Saunders) appointed in accordance with the act of 
Congress of July 13, 1832 822 to decide the claims of American na
tionals upon the 25,000,000 francs paid by France to the United 
States under the terms of the convention of July 4, 1831, on account 
of French captures, sequestrations, confiscations, or destruction of 
vessels, cargoes, and other property of American nationals, stated in 
their report of December 30, 1835, that:

. . . When the property was seized on shore, at the place to which it was 
destined, and the market price could be satisfactorily shown, that was adopted 
Poet s * ed aS cr^er*on va^ue- If from any cause this could not
on shorJ ^ ascerfaine(b recourse was had to the cost and charges as in

other cases.823
John K. Kane states in his published Notes in reference to the 

allowances of damages for property confiscated on land by France, 
that:

Market value

I. In the ordinary cases of seizure and confiscation, the loss to the American 
citizen consisted in the value of his property at the time it was unlawfully taken 
from him, and the expenses which he incurred in a reasonable effort to defend or 
reclaim it.

1. Where the property was seized on shore, at the place to which it was destined, 
and where it had a defined marketable price, that was adopted 
as the criterion of its value. . . . [“Care was taken however, 

not to admit the exaggerated prices which were caused by the fact of similar con
fiscations having been made shortly before. These sometimes bore no relation to 
the value.”] It was ascertained by reference to prices current and letters of the 
day, or accounts of sales effected before the seizure. Evidence such as this formed 
by much the most satisfactory basis for the awards of the board.

The sales which took place under the authority of the French government, 
whether before or after final confiscation, were rejected from consideration. They 
were substantially prize sales, and their prices were influenced by causes, with 
which the value of the property while in the hands of the owner had no connexion. 
Sometimes the nature of the cargo seized was such, that its introduction into the

821 5 Moore's Arb. 4585.
822 4 Stat. 574.
823 V Moore's Adj. (mod. ser., 1933) 351, 352-353.
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market by ordinary commerce was. absolutely prohibited. The exclusion from 
Europe of the productions of British colonies was the great purpose of the conti
nental system of Napoleon, and formed the excuse for some of the heaviest seizures 

of American property. But once sold as prize, colonial produce 
decreased value was Emitted f°r consumption wherever that system prevailed.

It is obvious that the price in these cases was enhanced by the 
privilege which the government sale conferred. In every instance a custom 
house seizure of neutral property, by proclaiming the hazards to which its importa
tion was exposed, and so deterring others from the perils of competition, exag
gerated the price for which it sold. Sometimes on the other hand, the sale was 
made in a remote, a glutted, or an otherwise inappropriate market; and the 
proceeds fell short of the cost. The loss to the American citizen by the confisca
tion of his property, and the receipts into the French treasury from the sale of it, 
were therefore affected by circumstances altogether different, and could approach 
each other only by accident.

II. The only awards that are not explained by the preceding remarks, belong to 
cases where the property seized was not finally confiscated, or where a portion of 
its proceeds was restored to the owner.

2. Where the release justly claimable was vexatiously withheld, compensation 
was awarded to the ship owner for the wages of his crew, for the expenses of sup
porting them, and for the damage incurred by the vessel during the detention. If 
however a condemnation supervened, the items of wages and damage were omitted 
in the calculation: wages, because in such case they were not payable; and dam
age to the vessel, because it was merged in the general allowance of her value at 
the time of capture. This class of awards was generally described as the allowance 
for demurrage; but the loss of interest on the capital invested in the ship, which 
forms the most important element in the charge commonly known by that name, 
was not recognized as a subject of claim before the board. In fact, as soon as it 
was determined, for reasons which have been stated, that interest was not to form 
a substantive part of the award in each case, it became necessary to reject it from 
the elementary computations. But for this, the interest accruing on the cost of a 
cargo would have entered into the estimate of its value when captured at sea.

In like manner, an allowance was made to the owner of the cargo for the damage 
it sustained by an unwarrantable delay of restoration.

3. Where the property was recaptured from the French and restored to the 
owner on payment of a salvage, the amount so paid was plainly the measure of 
the owner's damage.

4. So too, where the property was ransomed from the captors, the owner's loss 
was the price which he paid for the ransom. This of course supposes that there 
had been no change of its value in the intervening time: if it was injured while in 
the captor's possession, or if on the other hand it became more valuable in con
sequence of some act of theirs, the circumstance as it affected the amount of loss to 
the claimant, was regarded in the formation of the award.

5. This was indeed the spirit of the distinction between the two classes of 
ransoms and compromises. In the former, the property was restored soon after 
the seizure, and before its value was materially altered. The latter were con
tracts, entered into after the property had been brought into port, and to be 
carried into effect after a judicial proceeding or by means of one. The part 
restored was to be invested with the character of prize goods, and to be sold 
under the sentence of a court in the market to which it had been carried by the 
captors; or else, the whole was to be sold together as prize, and the contract was 
for the restitution of a share of the proceeds.
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The effect of this was sometimes to diminish, but generally to augment greatly 
the value of the property. It happened not unfrequently, that the claimant, 
who had relinquished to the captors a third or even a half of his property, found 
himself much more than indemnified by the immense profits which a prize sale 
in a prohibited market enabled him to realize on the rest. The board, as we have 
seen, found itself obliged to disregard the result of prize sales in other cases; 
and there was no reason for a distinction in favour of these. The only fair course 
was to calculate the indemnity as in an ordinary case of confiscation, and to 
deduct from this the sums received by the claimant under the compromise: the 
balance, if any, was the amount to be awarded.

6. In a considerable number of cases, the captured property was restored to the 
claimant, on his giving bond in a sum equal to its estimated value to abide the 
event of proceedings before the courts of prize. Such a transaction however had 
no effect upon the award of the commissioners. The wrong to the party was still 
the original capture: the bargain expressed in his bond was voluntary on his 
part, and was in fact nothing else than a conditional purchase, to become abso
lute in the event of a condemnation. Whether in the result this contract enabled 
him to make a profit, or whether it only served to increase his loss, the only 
injury which he could complain of against France was the capture and con
demnation of his property.

To the awards in these cases also, were added the reasonable expenses of the 
reclamations before the French courts.824

The brig Nahum Stetson, owned by J. J. Fernandez, an American 
national, cleared with a cargo from the port of New Orleans on 
March 22, 1858. The cargo consisted principally of flour, rice, 
brown cotton, bleached cotton, wagons, wheelbarrows, potatoes, and 
harness, shipped by the firm of S. Fernandez <& Co., domiciled in 
New Orleans.

On the arrival of the brig at Tampico on March 29, 1858, she was 
seized by the order of General Garza. Her stores were plundered, 
her cargo was despoiled, the brig herself was severely damaged, and 
her captain was imprisoned.

Under the terms of the treaty of 1831 between the United States 
and Mexico it was the duty of General Garza, who had established a 
siege at Tampico, to have warned the brig away and to have permitted 
her to depart. If, for any justifiable cause, he wished to seize and make 
prize of the vessel, he should have carried her into the nearest port 
open to him (Vera Cruz, perhaps) and should have there instituted 
judicial proceedings against her. None of these things were done. 
Instead, General Garza ordered the captain of the vessel to enter 
and pay duties at his customhouse at the bar; and he permitted the 
vessel to lay “laboring hard and beating against the shore”. His 
troops made free use of her sails, ship stores, and cargo, and used the 
vessel itself as a place from which to fight their rebel enemies.

On April 14 following, the U. S. S. Fulton arrived, and the master of 
the brig thereupon procured his release and the restoration of the brig 
and what was left of the stores. The Consul of the United States at

824 Kane, Notes on Some of the Questions decided by the Board of Commissioners 
under the Convention with Francet of Jfih July 1831 (1836), pp. 96 et seq.
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Tampico appointed appraisers to examine and report the damage to 
the brig’s sails, boom, foremast, boats, bottom, copper, etc.; also to 
determine the amount of the ship’s stores taken by the troops of 
General Garza, the cargo appropriated by them, the damage to the 
balance of the cargo, etc.

The appraisers performed their tasks and made very full reports 
and estimates on the points indicated. However, they estimated 
the prices at Tampico of the goods, stores, etc., lost or damaged and 
included in their estimate the tariff duties. For instance, they 
appraised a wagon that, according to the invoice, cost $100 at New 
Orleans, at $300 at a port five days’ sail distant from New Orleans; 
a harness that cost $57, at $225; flour that cost $5.75 a barrel, at $18 
a barrel; potatoes that cost $2.50 a barrel, at $10 a barrel; brown 
cottons costing 8% cents a yard, at 16 cents a yard, etc.

A claim against Mexico for $34,737.61 with interest was presented 
by the United States to the Commission established under the con
vention of July 4, 1868, between the United States and Mexico, on 
behalf of S. Fernandez & Co., the owners.

After reciting the facts outlined above, American Commissioner 
Wadsworth (with whom Commissioner Palacio, the Mexican Commis
sioner, concurred) stated that:

The ship stores (quite a large lot by the way) are rated at Tampico prices, 
when they were not for sale (lawfully) in that port.

The surveyors of the brig specify her damages but make no estimate of the 
cost of repairs, but recommend the vessel to proceed to New Orleans to make 
the repairs, as there were no facilities for that purpose in the port.

The brig was detained by Garza ... 26 days (he was repulsed in May and the 
brig released April 14, . . .); she was in the Dry Dock at N. O., about 52 days, 
according to our calculation.

Her copper was badly damaged by beating against the shore, but we think 
a good deal of new copper was furnished; at all events, claimant forgot to credit 
the old copper on their bill of repairs.

We have gone over the whole case very carefully, and think we have done 
claimants all the justice they placed it in our power to do, in the following award, 
viz:

The govt, of Mexico should pay to the govt, of the United States in its cur
rency, for and on behalf of claimants, the sum of thirteen thousand five hundred 
and sixty seven dollars, with interest from the 1st of July 1858 to the close of the 
labors of this Commission at the rate of 6 pr ct. pr ann., and $100 costs of printing 
etc., in full of their claim herein.825

On March 21, 1829 the brig Ann (Eldridge, master), owned by 
Charles Callaghan, an American citizen, sailed from Gibraltar for 
New Orleans with a cargo of Naples brandy, wine, and paper, valued 
in the invoice at $13,144.85. Having encountered boisterous weather 
in the Gulf of Mexico and being in need of provisions, the vessel put 
in at the port of Vera Cruz, on May 17, 1829, to refit and to obtain 
supplies.

825 Docket 51; ms. Department of State.
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Immediately upon arrival at that port the captain made known 
his object in stopping, and within forty-eight hours he prepared to 
depart, as authorized by the Mexican tariff law. Clearance, however, 
was refused, and payment of duties was demanded. Upon the 
refusal of the captain to pay the duties the vessel was libeled on 
the allegation that the brandy was Spanish and that the captain 
had made a fraudulent consignment. This occurred on May 19, 
1829. On trial before the district judge it was held that the allega
tions were untrue, and it was decreed that the vessel should be allowed 
to proceed to New Orleans, it having touched at the port of Vera 
Cruz only for repairs and supplies. An appeal was taken by the 
customs officials to the circuit court, which affirmed the decree of the 
district court directing that the vessel be released. Meanwhile, the 
cargo had been landed at Vera Cruz and had been taken to the 
customhouse stores at that place. Notwithstanding the decree of 
the court, the captain of the vessel could not obtain the restoration of 
the cargo and, after many fruitless efforts, was obliged to pay the 
duties and leave the cargo at Vera Cruz to be sold at a great 
sacrifice. His voyage to New Orleans was entirely broken up. The 
money received from the sale of the cargo was placed in the Public 
Treasury, which was then in great want of funds owing to the invasion 
by the Spaniards under General Barradas.

Even after this an embargo was laid upon the vessel, and the 
captain was not able to depart with the vessel until August 13, 1829. 
The amount of the duties exacted and paid into the Treasury was 
stated to be $21,425.12, and the loss of demurrage was estimated at 
$1,500. Had the cargo been taken to New Orleans, it would have 
been sold there, at that time, for $23,227.50, after the payment of 
duties. The actual net produce of the cargo at Vera Cruz was only 
$4,820.25. ^

In submitting the case to the decision of the Umpire, Baron Roenne, 
of the United States-Mexican Claims Commission established under 
the terms of the convention of April 11, 1839, the American Com
missioners stated, inter alia, that:

. . . The Board, and the Umpire have already had before them repeated 
cases of damages caused by unjust seizure and detention.

Their measure has been the difference in value of the articles when improperly 
appropriated, and their net produce when sold. If this therefore were the case 
in the present instance, there would seem to be no doubt that the value the cargo 
would have brought at New Orleans at the time of seizure, which is carefully 
ascertained (12 & 13) and the value of the freight which the vessel might have 
earned while lying in the harbour of Vera Cruz, (14) is what should be allowed, 
after deducting the nett proceeds of the property when subsequently sold (11). 
This would give the sum of $21,228.21 with interest from July 1830, the time 
when the sales of the cargo were closed. But in fact, the case is not one of 
unjust seizure and detention of the goods; the decree of the 23d of May ter
minated that aspect of the case. From that time, it was an attempt to obtain
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the sum of $21,425.12, under the name of duties; and the result was, illegally to 
do so. That sum was taken from the claimants unlawfully. That sum was 
placed in the Mexican Treasury, and used by the Mexican Government. As it 
never should have been taken, so does a just indemnity consist in its being now 
restored with interest for the time during which it has been used. To this, of 
course, is to be added the value of the freight lost by the detention of the vessel; 
and it gives as the sum which the American Commissioners consider the only 
just indemnity,—that of $22,925.12, with interest from May 1829.826

The Umpire, in his brief opinion of February 25, 1842, referred to 
the amount thus claimed by the American Commissioners and 
allowed $37,558.98 without interest on this sum.827

The American brig Jane (Henry Williams, master) was detained, 
without judicial process, by the authorities of Matamoros from 

. . March 31, 1836 to April 16 of that year. The brig 
livestock11011 ° had on board a cargo of mules, the property of 

John F. Lund. The master was imprisoned and was 
not released until April 22; accordingly, the vessel did not sail until 
April 24. The vessel was detained twenty-five days. The owners 
of the vessel {Henry Belden and others, and Henry Williams) sub
mitted to the 1839 Commission claims for the losses sustained by 
them on account of the detention of the Jane.

John F. Lund, owner of the cargo, also submitted a claim to the 
same Commission for damages sustained by him. The damages were 
computed as follows:
For the support of 27 mules, while detained by embargo at Matamoros 1 

28 days at $1 each per day. Per document marked E J
For the value of 4 mules lost by death during and in consequence of' 

said embargo—and of 2 Mules by death on the passage to New 
Orleans, also in consequence of said Embargo, at $100 each Per 
doc.: E

For the hire of two Mulekeepers during said detention by Embargo, 1 
28 days, at $1 each per day, per document E J

For his personal support during said detention 28 days at $2 per day 
For the depreciation in value of 21 mules, resulting from injuries 1 

occasioned by said detention, at 30$ each, per Doc. E J
For sundry consular transcripts, and certificates and Notarial deposi-1 

tions—Copy of protest and register, etc. J
For interest on the above items, from the 24th April 1836 to 24th Sept.l 

1841, at 5% An. J
For translations, Notarial transcripts, etc. per Voucher L

$2729. 25
Add. For damages in being deprived of the use of his property, say. . 1000. —

$3729. 25

$756. —

600.—

56.—
56.—

630.—

30.—

576. 34 
24. 91

826 MS. Department of State.
827 Opinion, ms. Department of State.
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The remarks of the American Commissioners as to the measure of 
damages in the case of John F. Lund, were as follows:
... It appears . . . that there were on board of the Brig twenty seven mules 

at the time of her being embargoed, and that the daily expense of keeping each 
mule was one Dollar—but as four of them died before the Vessel sailed, we pro
pose to charge for only twenty three—. The detention of the Vessel was from 
the 31th of March to the 24th of April, twenty five days; the amount of this 
item of damages will be $575.

It is a notorious fact that these animals, tho naturally hardy, if kept long on 
board of a Vessel, are subject to great mortality. The ordinary trip of a vessel 
from Matamoras to New Orleans is only a few days, and in this case, if the Jane 
had sailed at the time she was ready to do so, there is good reason to believe that 
all the Mules would have been safely delivered at New Orleans, and that her 
long detention was the true cause not only of the loss of the four which died before 
the Vessel was discharged, but also of the two which died on the passage. It is 
stated in the two documents to which we have referred that they were worth 
One hundred Dollars each. We therefore claim as another item of damages for 
the claimant the value of the Six mules which died, at $100 each—which is 
$600—.

It further appears that it required two persons to attend to and take care of 
the mules and that a fair compensation for these mulekeepers was a Dollar a 
day for each. This item of damages will be for the 25 days $50.00. It is an 
obvious fact that keeping these animals on Ship board is very injurious to them. 
In this case it is stated, they were in consequence of their long detention on board 
“reduced and in a miserable condition” when they finally arrived at New Orleans. 
The depreciation in the value of each is estimated to be thirty Dollars which on 
the twenty one which arrived at N. Orleans amounts to the sum of $630. The 
amount of the several items to be allowed in this case as above enumerated is 
$1855.00. Upon this amount we allow interest from the 24th of April 1836 until 
the date of the award.

The award will of course include one half the amount of the Expense for trans
lations as proved by Doc. L, to wit $24.91.

The claim presented in this case exclusive of interest is $3152.91, as will be 
perceived by Doc: K. We have made a liberal deduction and reduced it to 
$1,879.91. This amount with interest on it (Exclusive of that on the last item) 
from the 24th of April 1836, until the date of the Award, we think is a just claim, 
and respectfully request a decision of the Umpire awarding to the Claimant, 
John P. Lund the sums we have above specified. Washington 12th October, 
1841.828

The Government of Mexico admitted that the brig was wrongfully 
detained; but it estimated the detention at seventeen days rather 
than twenty-five days, as computed by the American Commissioners. 
Umpire Roenne, in his award in this case, dated October 27, 1841, 
stated that:

The American Commissioners have allowed the claimant the sum of $1,855.00, 
with interest at 5 percent from April 24, 1836, as indemnity for the damage 
suffered in consequence of the detention which was exercised, by order of the 
Mexican authorities, upon the brig “Jane” in the port of Matamoras, on which 
brig there were loaded, for the account of the aforesaid claimant, a number of

828 Commission established under the convention of April 11, 1839, ms. De
partment of State.
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mules to be transported to New Orleans, as well as $24.91 for cost of translation. 
The Mexican Commissioners, on the contrary, have allowed the claimant only 
$15 per day to reimburse him for the cost of feed for the said mules during seven
teen days and for the loss suffered from the drop in the value of the mules in 
consequence of their detention.

The undersigned decides that the Government of the Republic of Mexico is 
bound to pay the claimant, as indemnity for the damage suffered, the sum of 
$1011.75, “one thousand eleven dollars 75 cents”, with interest at 5 percent 
from April 24, 1836, up to the date of actual payment, as well as $24.91, without 
interest, for cost of translation.829

During the Civil War in the United States the Boyne, a British 
vessel, sailed from England with a cargo of coal for Savannah, 
Georgia, and was boarded near Charleston, South Carolina, by a 
Navy officer of the United States, who entered upon her registry a 
warning-off applicable to the whole coast of the South.830 The Boyne 
accordingly abandoned her voyage to Savannah and went to New 
York, instead; there, it was alleged, she sold her cargo at a much 
lower price than she would have received at Savannah. At the time 
of her warning-off a sufficient blockade had not been instituted at 
Savannah or at any other port south of Charleston.

The circumstances of the warning-off of the Monmouth were similar. 
The Monmouth, also a British vessel, sailed in 1861 from Liverpool 
for Charleston, South Carolina, under written instructions that if 
Charleston were blockaded she should go to Savannah, Georgia.831 
On May 12, 1861 she was boarded off the harbor of Charleston and 
warned off the coast of the Southern States.

Claims in each case were presented to the Claims Commission 
established by the United States and Great Britain under the terms 
of articles XII et seq. of the treaty of May 8, 1871, by the owners of 
the ship and cargo for the losses sustained.

In the case of the Boyne, it was alleged that the vessel was forced 
to dispose of her cargo of coal in New York at $2.75 a ton, while the 
same would have commanded $9 a ton at Savannah; and that she 
took a homeward freight from New York of comparatively little 
value, whereas at Savannah merchants were eager to ship cotton at 
a freight of a penny and a half a pound. The claimants stated their 
losses to be £6,460 13s., besides interest.

In the case of the Monmouth, the vessel, when warned off, repaired 
to St. Stephen, N. B., where, it was alleged, “the cargo of salt was 
disposed of and the entire proceeds thereof were absorbed by the 
additional costs and expenses to which the said ship was exposed by 
reason of the said abandonment of her voyage”. In this case damages

829 Award of the Umpire, ms. Department of State, unprinted, translation.
830 Benjamin Whitworth et al. (Great Britain v. United States), docket 216; 

ms. Department of State.
831 Andrew E. Byrne et al. (Great Britain v. United States), docket 315; ms. 

Department of State.
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were claimed (1) for the loss of market for her cargo of salt; (2) for 
the loss of the return cargo of cotton; and (3) for the additional costs 
and charges to which the vessel was subjected by her change of 
destination—in all £10,572 10s., besides interest.

Awards were made for $32,553 in the case of the Boyne and for 
$40,843 in the case of the Monmouth, the American Commissioner, 
Mr. Frazer, dissenting in the Monmouth case.832 Apparently, the 
demands of the claimants were conceded to a large extent.

The brig Volant, a British vessel, was captured on November 5, 
1863, while at anchor off the mouth of the Rio Grande, and both the 
vessel and her cargo were condemned as lawful prize by the United 
States District Court at New Orleans. The decision was later reversed 
by the Supreme Court of the United States 833 which held that there 
was probable cause for the capture but that there was no proof of 
unlawful destination of the cargo. It ordered the restitution of the 
vessel and cargo, which had meanwhile been sold, upon payment of 
costs and of charges. The insurers paid for the cargo as for a total 
loss.

When the Commission was organized in accordance with articles XII 
et seq. of the treaty of May 8, 1871, Edwin Gerard, as assignee of the 
insurers of the cargo, asked $39,348.26 as the difference between the 

actual value of the cargo and the net sum received 
from the proceeds of the sale of the cargo, with 

interest, together with the value of 93 cases of brandy abstracted 
from the cargo by the officers of the prize court at New Orleans and 
not accounted for, at the rate of $17 a case.834 The Commission 
made an award of $1,785 in gold in this case.

Mr. Hale (Agent and Counsel for the United States) states in his 
Report, in reference to the amount allowed in the case of the Volant, 
that:

Proceeds of sale

In the case of Mr. Gerard, No. 245, the commission made an award in favor of 
the claimant for $1,785, Mr. Commissioner Gurney dissenting. I am advised 
that this award was made in respect of the brandy abstracted while in charge of 
the officers of the district court; and that the other claims for damages in the case 
were disallowed.835

In the case of the Mexican steamship Tabasqueno, wrongfully seized 
on July 30, 1898 and detained by the U. S. S. Hawk (previously dis
cussed in another connection),836 $63,124.40 was claimed as the differ
ence in the price of the cargo if sold in due time at Sagua la Grande, 
the port of destination, and the price subsequently obtained at

832 Howard’s Report (1874) 100; Hale’s Report (1874) 150.
833 5 Wall. (1866) 179, 180.
834 Howard’s Report (1874) 118, docket 245; Hale’s Report (1874) 196; ms. 

Department of State, miscellaneous papers.
835 Hale’s Report (1874) 111, 112.
836 See, ante, pp. 1110-1112.
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Habana after the cessation of the Spanish-American War “in con
sequence of the capture”.837 The vessel was released on August 16, 
1898. The Government of the United States offered $11,200, instead, 
on this item of the claim, and this amount was accepted and paid. 
The measurement of the damages for the wrongful detention of the 
cargo (consisting, apparently, of lard and corn) was explained by the 
Solicitor of the Department of State, as follows:

The department instructed Consul Baehr, at Cienfuegos, on March 11, 1904, 
to investigate and report as to the prices of grain and provisions ruling at Sagua 
la Grande at the beginning of August, 1898, and the consul replied on March 28, 
dispatch No. 52, that the prices were exceptionally high and that the affidavits 
submitted by the Mexican Government in support of the claim of the owners 
of the cargo may be accepted as true as showing the correct prices of goods at that 
time and place.

On May 6, 1904, the department requested Mr. Aspiroz to furnish it with “the 
orders made by the purchasers of the cargo and the invoices of the shipment 
and bills of lading,” “in order to enable the department to investigate the matter 
completely.” The promise was made to give prompt consideration to the claim 
when these documents were furnished, with a view to the disposition of the 
matter. The object of this note was to obtain a basis of settlement on the cost 
of the goods plus a reasonable percentage of profit.

The ambassador furnished in reply, on August 20, 1904, a number of receipted 
bills corresponding to all the items upon the bill of lading, except a small con
signment of 289 bags of corn. While these bills do not constitute an invoice, 
it would appear that they represent the cost of the cargo as accurately as the 
invoice would if furnished. The ambassador, in transmitting the bills, describes 
them as “the various bills of purchase of the cargo put on board the said steamer 
in the port of Vera Cruz.”

A duplicate of the bill of lading was furnished, the original having been attached 
to the ambassador’s note of March 11, 1903. The ambassador calls attention 
to the fact that the bills of purchase of the cargo (showing the prices for which 
it was sold in Habana in October, 1898) were also forwarded, original and trans
lation, with his aforesaid note of March 11, 1903, presenting the claim. It thus 
appears that the embassy has substantially complied with every request for 
information thus far made by this department.

As the department has admitted liability in principle in this case, it is assumed 
that the only question now open to discussion is that of amount, and to this 
question the following is addressed:

AMOUNT OF COMPENSATION.

There are three general specifications of claim:
1. Losses at Key West during detention_______________ $7, 852. 60
2. Losses of prospective profits on cargo______________  63, 124. 40
3. Moral injuries to captain of vessel_________________ 3, 000. 00

Total_______________________________________  73,977.00

In relation to the principal item of the claim, that is, $63,124.10 [sic] (American), 
being the difference between the price which the cargo would have brought if it

837 1908 For. Rel. 605, 607.
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had been delivered in due time at Sagua la Grande and the amount for which it 
was actually sold after the war, the bills of lading showed that the goods as de
scribed were shipped on the Tabasqueno. The prices unreasonably high as 
they seem to be, are supported by affidavits of merchants at Sagua la Grande and 
confirmed by our own consul at Cienfuegos. The goods were sold at Habana, 
and claimants present the declarations and accounts of the commission merchants 
showing what the cargo sold for. The gross receipts of the sales were $21,928.36, 
but the expenses of sale were $14,377.37, leaving only $7,550.99 as the actual 
proceeds.

Concerning the sale of the goods it must be borne in mind, first, that the cargo 
was of a perishable nature, and, second, that it was not sold in Habana until the 
middle of October, two months after the vessel’s release. The various memo
randa of sale show that different portions of the same consignment brought five 
or six different prices, according to quality. Nothing could show more plainly 
the deterioration of the cargo than these memoranda, and it is self-evident that 
the greater amount of the deterioration was due to the claimants’ own laches, by 
failing to market their goods more promptly. There is nothing to show even that 
the portions of the cargo which were in the best condition were up to the market 
standard, and even the best prices obtained may have been much below the 
regular market price. In other words, the department does not know, and has 
no way of ascertaining, how much the cargo would have brought if it had been 
sold directly after the release of the vessel, and, therefore, the department does 
not know how much more than the $21,928.36, which was actually brought, would 
have been realized but for the laches of the claimants. What the department does 
know is that at the time of the sale some portions of the cargo had shrunk in 
value several hundred per cent and that parts of it were thrown away altogether. 
These losses this Government is now called upon to make good.

The expenses of the sale of the cargo are made up of “customs duties, dray age, 
commissions, insurance, storage,” etc., much the largest item being customs 
duties. This item in the case of one shipment alone, the lard, being $5,769.53— 
nearly as much as the gross proceeds of the lard. It must be assumed that had 
the cargo been delivered in due time at its destination at Sagua la Grande the 
claimants would have been required to pay the customs duties, commissions, and 
most of the other items of charge, and proper deductions should, therefore, be 
made from the claim as presented, if the department decides to accept the basis 
of prospective profits as the proper one for the adjustment of the claim.

An attempt has been made in the few immediately foregoing paragraphs to 
show the practical impossibility of arriving at a fair estimate of damages upon 
the basis of prospective profits; but, in addition to the impracticability of this 
method, I am convinced from an examination of the precedents that it is incor
rect in point of law, and that the estimate upon which settlement should be made 
is the cost of the goods at the port of embarkation plus a reasonable percentage as 
profit upon the venture.

A fair way to examine the question would be to consider it as if it would come 
before the Supreme Court of the United States for final decision or revision and 
judge it by the rules which that court would almost certainly apply if an appeal 
lay to that tribunal. There is a numerous class of cases, chiefly actions for 
breach of contract and involving in most cases the law of common carriers, where 
special considerations apply, in which it is held that the proper measure of damages 
is the value of the goods at the time and place where the carrier has contracted to 
deliver them. The basis of the doctrine in these cases is that it is the policy of 
the law to hold the carrier liable for the full value at the time and place of destina
tion to remove from him all temptation to fraud.
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But the rule of damages in cases of marine torts is an entirely different one. It 
was announced as early as 1794 by the Supreme Court of the United States, in 
the case of Del Col v. Arnold (3 Dali., 333) that for an unlawful spoliation of cargo 
the measure of responsibility was “the full value of the property injured or de
stroyed.”

The rule was next enunciated by Mr. Chief Justice Marshall in the case of the 
Charming Betsy, 2 Cranch, 64 (1804), wherein it was ordered that—

“the commissioners be instructed to take the actual prime cost of the cargo 
and vessel with interest thereon, including the insurance actually paid and 
such expenses as were necessarily sustained in consequence of bringing the 
vessel into the United States, as the standard by which the damages ought to 
be measured.”

The rule of damages thus established has been followed from that time through 
a series of decisions entirely unbroken and unchanged.

In the case of the Lively, 1 Gall., 325 (1812), Mr. Justice Story, after reviewing 
all the authorities up to that time involving analogous principles, stated (p. 324) 
that he was not aware of a single authority in the higher courts of admiralty in 
which supposed profits formed an item of damage in cases of restitution. The 
learned justice continues:

“Independent, however, of all authority, I am satisfied upon principle 
that an allowance of damages upon the basis of a calculation of profits is 
inadmissible. The rule would be in the highest degree unfavorable to the 
interests of the community. The subject would be involved in utter uncer
tainty. The calculation would proceed upon contingencies, and would 
require a knowledge of foreign markets to an exactness in point of time and 
value which would sometimes present embarrassing obstacles. Much would 
depend upon the length of the voyage and the season of arrival, much upon 
the vigilance and activity of the master, and much upon the monetary de
mand. After all, it would be a calculation upon conjecture, and not upon 
facts. Such a rule, therefore, has been rejected by courts of law in ordinary 
cases, and instead of deciding upon the gains or losses of parties in particular 
cases, an uniform interest has been applied as the measure of damages for the 
detention of property. * * *”

Again in 1817, in the Anna Maria (2 Wheat., 327), Mr. Chief Justice Marshall 
announced the same rule, and the next year, in the case of the Amiable Nancy 
(3 Wheat., 560), Mr. Justice Story, citing with approval the cases of the Anna 
Maria and Del Col v. Arnold, said:

“Another item is $3,500, for the loss of the supposed profits of the voyage 
on which the Amiable Nancy was originally bound. In the opinion of the 
court, this item was also properly rejected. The probable or possible bene
fits of a voyage, as yet in fieri, can never afford a safe rule by which to esti
mate damages in cases of marine trespass. There is so much uncertainty in 
the rule itself, so many contingencies which may vary or extinguish its appli
cation, and so many difficulties in sustaining its legal correctness, that the 
court can not believe it proper to entertain it. In several cases in this court 
the claim for profits has been expressly overruled; and in Del Col v. Arnold 
(3 Dali., 333), and the Anna Maria (2 Wheat., Rep., 327), it was, after strict 
consideration, held that the prime cost, or value of the property lost, at the 
time of the loss, and in case of injury, the diminution in value by reason of the 
injury, with interest upon such valuation, afforded the true measure for 
assessing damages. This rule may not secure a complete indemnity for all 
possible injuries, but it has certainty and general applicability to recommend 
it, and in almost all cases will give a fair and just recompense.”
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Two years later, in 1820, in the case of La Amistad de Rues (5 Wheat., 389), 
Mr. Justice Story said:

“In the cases of marine torts this court have deliberately settled that the 
probable profits of a voyage are not a fit mode for the ascertainment of 
damages. It is considered that the rule is too uncertain in its own nature 
and too limited in its applicability to entitle it to judicial sanction.”

And in 1824 (The Apollon, 9 Wheat., 362) the same great justice declared:
“This court, on various occasions, has expressed its decided opinion that 

the probable profits of a voyage, either upon the ship or cargo, can not fur
nish any just basis for the computation of damages in the cases of marine 
tort. The basis has accordingly been, in every instance, rejected. Where 
the vessel and cargo are lost or destroyed, the just measure has been deemed 
to be their actual value, together with interest upon the amount, from the 
time of the trespass. * * * And it may be truly said that if these rules
do not furnish a complete indemnification in all cases, they have so much 
certainty in their application, and such a tendency to suppress expensive 
litigation, that they are entitled to some commendation, upon principles of 
public policy.
*******

“The second item is perfectly correct, except as to the allowance of the 
10 per cent. The cargo was sold at the market, though not at the port, 
of its destination, and from the appraisement it appears to have sold for a 
higher price than it was valued at. The ground of the allowance of the 
10 per cent then fails, for that is given for supposed losses upon a forced 
sale, or a falling market.”

In a different species of marine tort, but one apparently involving the same 
principle—namely, damages caused by collision—Mr. Chief Justice Taney held 
that the actual damage sustained at the time and place of the injury is the 
measure of damages and not the probable profits at the port of destination. 
(Smith v. Condry, 1 Howard, 28, 1843.) A similar rule was likewise laid down 
in 1871, by Mr. Justice Swayne, where a cargo was lost in transitu. (The 
Telegraph and Vaughan, 14 Wall., 258.)

The principle expounded in the foregoing decisions is followed by Mr. Justice 
Nelson in the case of the Ocean Queen (5 Blatch., 493), citing the Anna Maria, 
Smith v. Condry, and the Lively.

Upon the authority of the foregoing cases, it is submitted that the amount of 
damage sustained by the owners of the cargo of the Tabasqueho must be measured 
by the cost of the goods at the port of embarkation, plus a reasonable percentage 
for profit. The bills of purchase, excluding the corn, which have been furnished 
to the department, aggregate $35,891.37 (Mexican), equivalent to about $18,000 
in our currency. The department does not know the cost of the corn, as no bill 
of purchase has been furnished for this item. Its selling price in Habana was 
$738.76. By a comparison of the cost of the cargo in Vera Cruz and the gross 
selling price therefor in Habana, I find that they are approximately the same. 
An estimate for the corn is therefore placed at $750. This would make the 
estimate for the entire cargo $18,750.

It is true that a more liberal rule was applied by England in the Delagoa Bay 
seizures (cf. the cases of The Mashona and The Beatrice, Foreign Relations, 1900, 
pp. 529-618) during the South African war, where shipments of provisions 
owned by American merchants were in several cases paid for at the price pre
vailing in the port of destination at the time of the seizures. But it will be 
recalled that these cases were not strictly analogous to the present one, for it 
was there held that there was probable cause for the seizure and detention of
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the vessels, and the offer to purchase the supplies was made by the British 
Government, because it appeared to be a convenient way of making good to the 
neutral owners the loss which, in view of the Government, would have accrued 
to the owners through the delay caused by the arrest of the carrying ship; and 
in the case of one of the American claimants Lord Salisbury said that the pay
ment was made purely ex gratia. (Foreign Relations, 1900, pp. 617-618.)

Loss which was 
the fault of the 
owners, set-off 
against loss of 
profits

CONCLUSIONS

In view of the fact that the voyage of the Tabasqueno was made in good faith 
and that she was engaged in an innocent traffic, I would incline to the view 
that a somewhat liberal interpretation might be given to the rule of damages 
governing the cargo if it were not for the fact that the vessel lost so much time 
after her release at Key West, in the middle of August, before proceeding to 
Habana, the goods not being sold in that city until almost two months thereafter.

The cargo would have been much more valuable and would 
have brought a much higher figure if the vessel had proceeded 
at once to Habana. It appears to me, therefore, that this 
Government would be acting generously if it fixed a compen
sation which would save the claimants harmless on account of 
their venture and set off an allowance for probable profits 

against the loss by deterioration during the period of the two months' delay for 
which this Government is in no way responsible. This loss is an indeterminate 
one, but it is certainly equivalent to any fair percentage which would be allowed 
by a prize court for profit reckoned on the prime cost of the cargo.

If this basis of settlement is adopted the cost of the cargo will be placed at 
$18,750. Deducting from this the sum of $7,550.99, proceeds of the sale at 

Habana, would leave in round numbers $11,200, which may 
be paid on account of the cargo, to which it would be no 
more than just to add interest at 6 per cent from the time 
of the injury to date of satisfaction. If the claimants can 
show that they were not responsible for the two months' 

delay in the sale, I will recommend that an additional allowance of $3,000 be 
made for profits—approximately 15 per cent upon their venture.838

Original cost less 
amount received 
at sale, plus 
interest

The Mixed Claims Commission established pursuant to the agree
ment of August 10, 1922, by the United States and Germany, meas
ured the indemnity for property destroyed on the basis of “the 
reasonable market value” of such property. Thus, the reasonable 
market value of fish, provisions, consumable stores, gear, equipment, 
and other tangible property lost with a vessel destroyed by Germany 
was the amount assessed against that country by this Commission.

Likewise, under holdings of the Commission, Ger- 
Reasonable many was held liable to the owners for the reasonable 
tangible property market value oi the fuel and other consumable stores 

on board vessels destroyed by her; the reasonable 
market value of the personal effects and nautical instruments lost by 
the master and members of the crew of a destroyed vessel “to the 
extent of payments made to them therefor by the owner”; and the 
reasonable market value of wireless apparatus leased by the owner 
under a contract to pay a fixed amount in the event of loss thereof,

888 1908 For. Rel. 608-609, 611.
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which amount had been paid by the owner to the lessor—“not ex
ceeding, however, the amount so paid, it being the value of the 
property or the owner’s interest therein, not the cost of it or the 
liquidated damages fixed by the contract between the lessor and the 
owner, that constitutes the measure of Germany’s obligation”.839

The Declaration of London classified raw cotton with the list of 
articles which might not be declared contraband of war. On August 24, 
1915 the British Government, by order in council, declared raw 
cotton to be absolute contraband. Prior to that time cotton had 
received special consideration and treatment at the hands of Great 
Britain and her allies. While on March 1,1915 the British and French 
Governments gave notice that they would “prevent commodities of 
any kind from reaching or leaving Germany”, on March 9, 1915 
the British Government announced in substance that all cotton for 
which contracts of sale and freight engagements had been made 
prior to March 2, would “be allowed free or bought at contract price ij 
stopped, provided the ship sails not later than March 13st”. This 
arrangement applied to cotton for neutral destination only. Under 
the practice thus instituted by Great Britain, American cargoes of 
cotton, whether on American or other vessels, were detained and most 
of the cotton was purchased by the British Government, although 
some of it was permitted to move to neutral ports when the British 

t were satisfied that it did not have an ultimate enemy 
place of shipment destination. The cotton thus detained , when not 
plus insurance released by the British Government, was paid for
an reig t pai ^ reasonable promptness, usually on the
basis of the market price at the port of shipment, plus freight, if 
prepaid, plus the current rate of insurance. Thus, “the shipper 
was made whole as if he had sold at the American port of shipment”.840

Commissioner James Friel of the Canadian Royal Commission on 
Illegal Warfare Claims, etc., stated in his report of December 14, 
1927 with reference to the assessment of damages in property claims 
which had arisen against Germany, that:

. . . The measure of damages applied is the reasonable market value of the 
property as of the time and place of loss or destruction, if it had such market 
value; if not, then the intrinsic value of the property, but as compensation was 
not made at the time of loss the payment at a later date of the value which the 
property had at the time of loss would not make the claimant whole. He was 
then entitled to a sum equal to the value of his property. He is now entitled to 
such sum plus the value of the use of the money for the entire period during 
which he was deprived of its use, otherwise interest, if he is to receiver full 
compensation.841

83® Decisions and Opinions 273, 332, 343.
840 Ibid. 33, 38-39.
841 I ReparationSj Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 

1928) 19-20.
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The Canada Cement Company Limited, a Canadian corporation, 
sought damages before this Commission for losses arising out of the 
seizure in Antwerp of a set of steel grinding plates which were pur
chased in July 1914 in New York, for shipment “from Copenhagen” 
via Antwerp. The plates were shipped by the Canadian Pacific 
Railway Company and arrived at Antwerp during the end of August 

1914. Germany occupied the city at that time and 
vEdrfe clSmed commandeered the plates on September 6, 1917.

A receipt therefor was issued by Germany, the prop
erty having remained in the customs at Antwerp during the inter
vening period.

The claimants asked $1,845 indemnity, based on the replacement 
value of the property as of 1921.

Commissioner Friel allowed the invoice value of the goods, $700, 
plus the expenses—the cost of storage, insurance, and freight amount
ing to $75—in all $775, together with interest.842

In 1915 the Skanska Superjosjat & Svafvelsyre Fabriks Aktiebolaget, 
of Helsingborg, Sweden, shipped a cargo of rock phosphate on the 
Swedish steamship Consul Olsson from Tampa, Florida, destined to 
Helsingborg.

On October 25,1915, the cargo was seized by the British as contra
band, and prize proceedings were instituted against it. The cargo 
was requisitioned by the British, and in 1916, upon an order of 

release of the proceeds of the cargo, the Crown made 
an appraisement of the cargo, without notice to the 

owners, and paid the amount of the evaluation into court. The cargo 
was shown to have been valued merely as a cargo of phosphates, lying 
undisposed of in an English port, for which no buyer was in view and 
which must await a buyer under the then-existing conditions of the 
English trade in phosphates for the manufacture of fertilizers. The 
valuation took no account of the Swedish demand nor of the then 
urgent demand in England for phosphates for the manufacture of 
munitions of war.

The owner of the cargo did not question the legality of the requisi
tion. Instead, the company made a claim against the Crown for the 
delivery of the goods as neutral property destined for Sweden and 
for the payment of damages and costs by reason of the seizure; or, 
alternatively, the company claimed an equivalent amount based 
upon the alleged cost of the phosphates (inclusive of freight and 
expenses), the trade profit expected to have been made in the claim
ant’s business after manufacture of the phosphates into superphos
phates, and interest upon these amounts from 1915 to 1919.

842 II Reparations (Ottawa, 1928) 458, docket 1307.

“Actual value”
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The British Prize Court (Probate, Divorce and Admiralty Division) 
held that under the circumstances the owner was not bound by the 
appraisement value and that the company was entitled to be paid 
the “actual value” of the cargo.843

Where the seizure of the cargo is justified, though it is restored 
on further proof, and the sale of it by the captors produces less than 
its value, and it is claimed that “it was sold too early” but there is 

no irregularity or unfairness on the part of the captors, 
a e va ue ^ has been ^ the British High Court of Admi

ralty that the captors are not liable for the difference between 
the amount of the proceeds and the “original value”.844

In the spring of 1925 the Norwegian steamer Tampen was engaged 
in a fishing expedition to the west coast of Greenland. The expedi
tion was organized for the purpose of fishing for halibut for sale in 
the United States. After a load of halibut had been caught, the ves
sel sailed for Boston and on Friday, June 26, 1925, was seized with 
her cargo of iced halibut by United States Coast Guard Cutter No. 
280 in the vicinity of Vineyard Lightship. The vessel was suspected 
of liquor smuggling and was searched. The hatches were kept open 
for a considerable time—one hour, according to the owner, and 
twenty minutes, according to the officers of the Coast Guard. Part 
of the ice was removed, and the hot air was allowed to penetrate the 
cargo. The Tampen was released, but within a few hours she was 
seized again by the same patrol boat and was searched again. This 
time the hatches were kept open for thirty minutes, according to the 
officers of the Coast Guard, and for one hour, according to the owner. 
The ice was also partly removed, and hot air was allowed to reach 
the cargo.

The Tampen was finally convoyed into Boston harbor during the 
evening of the following Sunday, June 28, having been delayed by 
the action of the Coast Guard in reaching her destination—for thirty- 
six hours, according to the officers of the Coast Guard, and for forty 
hours, according to the owner. The vessel could not be entered at 
the customhouse until the next day (Monday, June 29), and the 
unloading of the cargo could not begin until Monday afternoon. It 
was possible to unload and sell only a small part of the cargo on Mon
day afternoon; and the greater part of the cargo could not be unloaded 
and sold until the following day.

The owner suffered considerable loss on account of the deterioration 
of the fish, caused by exposure to air of the greater part of the cargo, 
and also by the condition of the fish market on the afternoon of June 
29 and on June 30. On May 21, 1926 the Norwegian Government

843 IX Lloyd’s Reports of Prize Cases (1923) 340.
844 The Two Susannahs (1799), 2 C. Rob. 132.
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presented a claim to the Department of State for the losses sustained 
by the Norwegian owner of the vessel.* 846

The Norwegian Government contended that the sole cause of the 
delay of the vessel in arriving at its destination and of the deteriora
tion of the cargo was the action of the Coast Guard in seizing the 
vessel and removing the hatches and part of the ice cover. The 
United States denied that this was the sole cause of the losses sus
tained. The amount of the claim as presented was $14,656.26, based 
upon the value, according to the market prices on June 29, 1925, of 
a similar cargo of fish of good quality, less the net proceeds actually 
obtained from the sale of the cargo of the Tampen.

On January 28, 1930, however, the Norwegian Government modi
fied the claim, stating that in order to avoid the considerable delay 
and work which an arbitration of the case would entail, it was willing 
to reduce the amount of the claim, provided settlement through direct 
negotiations could be had. With this proviso the claim was reduced 
to $8,765. This sum represented the additional amount that would 
have been received for the cargo of the Tam'pen had the vessel been 
delayed for a few hours for inspection, “for instance for 5 or 6 hours’7 
and released when the inspection revealed that the vessel was not 
engaged in smuggling. If this had been done, it was contended that 
the vessel would have arrived at Boston during the forenoon of Satur
day, June 27, 1925, in time for entry at the customs on that day, and 
the sale of the cargo could have been started on the following Monday 
morning, when at least sixteen cents a pound could have been obtained 
for the fish. This was the price received for 374 pounds of fish, when 
the sale actually began at 3 p.m. on Monday.

On March 6, 1930 the Secretary of the Treasury, to whom the 
communication from the Norwegian Government had been trans
mitted by the Department of State, stated in reply that:

Up to this time there has been nothing in the correspondence upon which the 
sum claimed could be justified. It now develops that the reduced claim of $8,765 

is based on the difference between the price that probably 
Probable price would have been received from the sale of the cargo had the 
less amount ac- vessel been allowed to proceed to port without unusual deten- 
tually received tion by the Coast Guard, and the prices actually received 

when the cargo was sold in the usual course of business after 
arrival. * * * Therefore, in view of the circumstances of the case, the
department acquiesces in a settlement of the claim on the basis of $8,765.846

A provision for the payment of this claim in the amount of $8,765 
was made by the Seventy-fourth Congress, first session, by acts ap
proved January 27 and June 22, 1936.

848 MS. Department of State, file no. 411.57 T 15; S. Doc. 144, 71st Cong., 2d 
sess.; S. Doc. 34, 72d Cong., 1st sess., p. 34; H. Kept. 1704, 72d Cong., 1st sess.;
H. Doc. 117, 74th Cong., 1st sess.

846 S. Doc. 144, 71st Cong., 2d sess., p. 3.
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PROFITS

Cases have been discussed hereinbefore wherein damages were 
allowed for loss of earnings, for loss of freight, for loss of use, for loss 
of market, and for interest. Claims are also frequently made for 
the loss of profits on the voyage which has been wrongfully interfered 
with in some manner. While care is taken not to allow such damages 
as will amount to a duplication of the elements of loss suffered, under 
certain circumstances prospective profits are allowed. This is partic
ularly true where the claim is for the loss of profits of a fishing or 
whaling vessel.

The Snow Eliza (William Lovett, owner and master) was captured 
by the Spanish schooner Balladore on May 25, 1794 and with her 
cargo was afterwards taken over by the captors. A claim for the loss 
sustained was presented to the Commission appointed, under the 
terms of the treaty of October 27, 1795 between the United States 
and Spain, to consider the claims of American citizens for losses sus
tained by Spanish spoliations on American commerce during the 
then-recent war between France and Spain.847

The Commission awarded $31,808.38 for the value of the vessel, 
for property taken from her by the captors, for wages, and for other 
miscellaneous expenses, together with interest at 6 percent per annum
Profits on coffee 011 t^iat SUm *r0m ^une 19> 1794 until ^e C*ate °* 
intended to be payment of the award. A claim for $18,597.33 for
purchased dis- damages sustained and for profits which it was

alleged would have accrued on coffee intended to be 
purchased and contracted for at Cape Frangois, had the vessel not 
been captured, was disallowed, although interest was allowed.

In the claims based on the capture of the Dove (Paul Garvin, 
master), the Polly (David IngersSll, master), the Three Friends (John 
Profits disallowed Endicott, master), and the Paragon (Allen Hallett, 
where interest master), the same Commission disallowed claims for

w “supposed profit”, where interest was allowed on the
principal sum in lieu thereof.848

The Commissioners—George W. Campbell, John K. Kane, and 
Romulus M. Saunders (successor to Thomas H. Williams)—appointed 
by the United States to pass upon the claims of Americans to the 
25,000,000 francs paid by France to the United States for unlawful 
seizures, sequestrations, and confiscations, etc., of American property, 
in accordance with the convention between the United States and 
France of July 4, 1831, explained that:

847 V Moore's Adj. (mod. ser., 1933) 41, 56, 100.
848 Ibid. 56, 120, 128, 130, 132.
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In fixing the amount of these allowances and in determining as to the persons 
to whom they should be payable, it has been the object of the Board to award 

each a just indemnity for the loss actually sustained. How- 
Profits dis- ever reasonable may have been the calculation of profits or
allowed whatever may have been the calculation of profits or what

ever may have been the circumstances of the spoliation, no 
damages have been added to the measure of actual loss, and though many years 
have elapsed since the claims were made known to the French Government, 
interest has in no case been allowed.849

Kane, in his Report on the Settlement of the French Indemnity 
Claims of 1831, explained that the Commissioners did not consider 
expected profits as “property” within the meaning of the terms of 
the convention under which the payment was made. In this connec
tion he stated that:

II. We are next to consider the nature of the injury on which the claim is 
founded. The convention, it has been observed, makes provision only for cases 
of unlawful captures, &c. of American “property”. The inquiry, therefore, was 
preliminary, What was the claimant’s property in the thing affected by the 
alleged injurious act.

i. The question, what sort and degree of interest should be considered as 
“property” within the meaning of the convention, occupied the attention of the 
commissioners at an early period of their labours. It was evidently one, on 
which the definitions of the mercantile law could not be adopted with safety; 
for not a few of the interests which are recognized as insurable—expected profits, 
for instance—were altogether too remote and speculative to support a reclama
tion against the French government. On such a subject, it was scarcely to be 
expected, that opinions would entirely harmonize; but a majority of the board 
finally determined to regard as property only those interests, which were abso
lutely vested before the intervention of France, or which became so in conse
quence of that intervention. Commissions therefore, as well as profits, wages 
of seamen, and a variety of minor contingent interests, were held not to possess 
the character of property; and the memorials which asked compensation for them 
were rejected.850

In the cases decided by this Commission neither profits nor interest 
on the principal sum was allowed. The position of the Commission, 
at least with regard to the disallowance of interest, was influenced 
by the large amount of the claims and the limited amount of money 
at the disposal of the Commission. Kane states in his Notes that:

It is admitted that the demands of natural justice are not satisfied, when the 
wrong doer simply restores what he has taken, but retains the profit he has made 
on it. It is just to charge him not only with all that he has deprived others of, 
but with all besides that he has obtained, or even might have obtained, as the 
fruit of his injustice.

849 V Moore’s Adj. (mod. ser., 1933) 351, 352-353.
For the allowance of freight in cases that came before this Commission, see 

ante, pp. 1183 et seq.
850 John K. Kane, Notes on Some of the Questions decided by the Board of Com

missioners under the Convention with France, of 4th July 1831 (1836) 22—23.
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It is a mistake however to regard this as a question in which the wrong doer is 
a party. The claim is no longer against France, but against a fund of indemnity, 
limited in its amount. ... we cannot escape from a notice of the fact that 
the fund was not adequate to discharge all the just claims against it.

The rule which they adopted limited the award in each case to the amount of 
loss actually sustained, without interest.

4. A small class of cases remained to which neither of these rules of estimation 
would apply. They were those, in which the cargo was acquired principally by 
the skill, enterprize and labour of the claimants, and the application of moneyed 
capital had contributed very little to its value. Such were the cases of vessels 
engaged in the fisheries, or in whaling or sealing voyages. In these, for want of a 
rule of more probable accuracy, the cargoes on board at the time of capture were 
valued at the prices which they would have realized in the markets to which they 
were destined.851

In its award of September 14, 1872, whereby $15,500,000 gold was 
awarded in favor of the United States, the tribunal of arbitration 
constituted at Geneva by virtue of the first article of the Treaty of 
Washington, May 8, 1871, between the United States and Great 
Britian, held that—
whereas prospective earnings cannot properly be made the subject of compensa
tion, inasmuch as they depend on their nature upon future and uncertain contin
gencies:

The tribunal is unanimously of opinion—
That there is no ground for awarding to the United States any sum by way of 

indemnity under this head.852
In Administrative Decision No. VII, Umpire Parker of the Mixed 

Claims Commission, United States and Germany, established under 
the agreement of August 10, 1922, decided that:

With respect to category number (2), dealing with claims on behalf of the owner 
and/or master of fishing schooners:

Germany is obligated to pay (a) the reasonable market value of the fish, pro
visions, consumable stores, gear, equipment, and all other tangible property lost 
with the vessel, but

Germany is not obligated to pay (b) the value of the “probable catch” which 
had not been caught but which it is claimed would have been caught had the 
vessel not been destroyed;

Germany is not obligated to pay on behalf of the owner of a destroyed ship—

(e) the amount he would have earned under pending contracts of affreightment, 
or under an existing charter-party, which amount represents prospective profits 
lost to him by the destruction of the ship;

851 Ibid. 93, 94^95, 102.
852 J. C. Bancroft Davis, Report (1873) 55.
See post, pp. 1254 et seq.j for the allowance, in certain cases, for loss of catch 

of whaling and fishing vessels decided by the First Court of Commissioners of 
Alabama Claims.
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Germany is not obligated to pay claims put forward directly on behalf of 
individual members of the crew of a destroyed ship for prospective personal 
earnings lost by them following the sinking.

It will be noted that paragraph (9) of Annex I to Section I of the reparation 
provisions of the Treaty covers “Damage in respect of all property wherever 
situated” and that paragraphs (1) and (2) of this Annex cover “Damage * * *
wherever arising. ” Claims of American nationals arising in German territory, or 
with respect to damage to property situated in German territory, falling under the 
reparation provisions of the Treaty, will be governed by such provisions. But 
claims of American nationals resulting from damage or injury to their property, 
rights, or interests in German territory as it existed on August 1, 1914, by the 
application either of exceptional war measures or measures of transfer, as those 
terms are defined in the Treaty, will be governed by the economic provisions 
(Part X) of the Treaty, under which a different rule for measuring damages 
obtains. This distinction is illustrated by a case . . . [“The Owners of the S. S. 
‘Seaham Harbour’, Claimants, v. German Government, (1922) 1 Decisions of 
Mixed Arbitral Tribunals 550, (1924) IV ibid. 27.”] decided by the Anglo-German 
Mixed Arbitral Tribunal, wherein it was held that

“A claim in respect of the loss of profits, wages paid to the crew while under 
detention in Germany, and other expenses occasioned by the detention and 
use of a merchant steamer by the German authorities during the war, comes 
under the provision of Part X (Article 297 (e) of the Treaty of Versailles and 
not under Part VIII of the Treaty.”

Here the crew was interned first on a prison ship and then on shore. The 
vessel remained unused in the port of Hamburg for about one year and thereafter 
was ultimately returned to her British owners. The tribunal held that, under 
the provisions of Part X of the Treaty, Germany was obligated to pay to the 
owner of the ship the net annual profits which the operation of the ship would 
probably have yielded to the owner during her potential active life, taking into 
account war conditions; and also the amount paid by the owner as wages and 
allowances to the crew, up to the date of the internment of the crew but not 
thereafter.

All questions concerning the measure of damages in claims of this nature before 
this Commission falling within the provisions of Part X of the Treaty will be 
dealt with in each case as presented.853

The American-Hawaiian Steamship Company, owner of the Ameri
can steamship Kansan, submitted a claim to the same Commission 
for the loss of the vessel, on July 10, 1917, by a German submarine. 
The fair market value of the Kansan, less the amount of insurance 
received for the loss of the vessel, was awarded the company.854 
T « r* In addition to this item of the claim, the company 
during repair also asked $512,000 on account of the previous loss 
treatyWed under the use the vessel, during a period of 156 days 

while the vessel was being repaired on account of 
serious damage sustained on December 18, 1916, when she was struck 
by a German mine. The damage was fully covered by insurance 
received by the owner, and no claim for damages was presented on

853 Decisions and Opinions 273, 343-345.
854 Ibid. 843, docket 6454.
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that account. Umpire Parker had no difficulty in disallowing the 
claim for loss of use of the vessel. He stated that:

There remains for consideration only the claim for the loss of the use of the 
vessel pending the repair of her physical injury. This clearly presents the 
question, Under the Treaty of Berlin is Germany liable for the loss of the use or 
enjoyment of property injured but not destroyed outside of German territory 
through an act of war? The Umpire holds that she is not. The reasons for 
this decision are fully developed and foreshadowed in Administrative Decision 
No. VII. Suffice it here to point out that (save in cases arising in German 
territory) the provisions of the Treaty of Berlin defining Germany’s obligations 
to compensate for property injured or destroyed limit such obligations to physical 
or material damage to tangible things and do not extend them to damages in 
the nature of the loss of profit, the loss of use, or the loss of enjoyment of the 
physical property injured or destroyed. It is quite true that this treaty rule 
does not follow that established by the jurisprudence of England and of America 
to the effect that the loss of profit from or the use of a vessel pending repairs of 
injuries resulting from a maritime tort is a proper element of damage to be taken 
into account in determining the amount of the tort feasor’s liability. But the 
Treaty of Berlin is this Commission’s charter, and its terms establish the rules 
which must be applied by this Commission to all cases presented to it. The 
exhaustive review of the American and English cases forcefully presented by 
able counsel in the briefs filed herein are not particularly helpful in arriving at 
the intention of the parties as expressed in the pertinent provisions of that Treaty. 
The soundness of such decisions is not questioned, and the principles they an
nounce would be here applied if Germany’s liability had to be determined either 
by rules of municipal law obtaining in the jurisdiction of the cases cited or by 
rules of international law in the absence of treaty fixing the basis of liability. 
But, as has been repeatedly pointed out in the decisions of this Commission, the 
United States, as well as the other Allied and Associated Powers, recognized by 
the express terms of the Treaties that Germany’s resources wree inadequate to 
make complete reparation for all war damages, and her liabiilty is limited to 
damages of the nature defined by the treaty terms, without regard to the legality 
or illegality or the other qualities of the acts resulting in the damages complained 
of. In Administrative Decision No. VII this Commission held that the Treaty of 
Berlin does not place upon Germany a heavier burden with respect to damage 
or injury to persons or property of American nationals than that placed upon her 
by the Treaty of Versailles. . . . The reasons leading to this conclusion were 
there fully set forth and it would not be profitable to repeat them here. But in 
arriving at the intention of the parties to the Treaty of Berlin the intention of 
the parties to the Treaty of Versailles in dealing with the same or similar matters, 
as that intention has been expressed by the Reparation Commission, the agency 
empowered to declare it . . . may be profitably considered.

On March 4, 1921, the Reparation Commission, constituted under the pro
visions of the Treaty of Versailles, in an unanimous decision formally interpreting 
that Treaty held that while Germany was obligated to compensate for the value 
of property destroyed or converted, or for the cost of repairing a material injury 
short of destruction, where such destruction, conversion, or injury resulted from 
acts of Germany or her allies or directly in consequence of hostilities or of any 
operations of war by either group of belligerents, nevertheless Germany was not 
obligated to compensate for the loss of enjoyment of or profit from such property. 
. . . Applying this rule to the devastated regions of north, and northeastern 
France, it results that Germany is not liable for the loss by the French nationals 
of the use of their factories and industrial plants in the “occupied territory”
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during the period of German occupation, or during the period of reconstruction 
following the Armistice, sometimes extending over several years; that Germany 
is not obligated to compensate for the loss of the use of their lands suffered by 
the French farmers in the devastated regions during the war and for the period 
thereafter required to bring them back to productivity through fertilization or 
otherwise; and that the compensation to be made by Germany for account of 
the landowners whose orchards, plantations, and vineyards were destroyed is 
limited to the cost of replanting, plus the shrinkage in value of the land after 
replanting as compared with its value had it not been damaged. . . . This rule 
applies to all devastated regions of France, Belgium, Italy, and elsewhere.

The shipping losses, which constitute a substantial portion of the Allied 
Reparation Claims against Germany, as originally prepared and presented by 
the maritime services of the respective Powers included damages suffered through 
the detention of ships from any cause. But the Reparation Commission unan
imously decided (the British member of the Commission being particularly clear 
and emphatic in his statements in support of the decision) that Germany was 
not obligated to compensate for the heavy damages suffered by Allied nationals 
through the loss of the use and enjoyment of their vessels damaged or detained 
by the enemy, and by the application of this decision eliminated from the British 
shipping claim items aggregating in amount £43,930,000. . . . Items of a 
similar nature but for much smaller amounts embodied in the Italian, Japanese, 
Greek, Portuguese, and Brazilian shipping claims were by the application of this 
decision likewise eliminated.

While the decisions of the Reparation Commission constituted under the 
Treaty of Versailles are not binding on this Commission, nevertheless in seeking 
the intention of the framers of the Treaty of Berlin with respect to provisions of 
the Treaty of Versailles embodied therein by reference the decisions of the 
Reparation Commission construing these provisions, taken long prior to the 
signing of the Treaty of Berlin and presumably in the minds of the parties to 
that Treaty at the time of its conclusion, are entitled to great weight. Especially 
is this true when, as in the instances cited, the decisions were unanimous, were 
taken a comparatively short time after the Treaty became effective, and denied 
to the nations whose members composed the Commission the right to demand of 
Germany extremely heavy payments which it was believed by the most exacting 
of the victorious Powers were not included in her Treaty obligations and had 
they been so included would have swelled the reparations demands against 
Germany far beyond her capacity to pay.

Counsel for claimant cite several decisions by Mixed Arbitral Tribunals con
stituted under the Treaty of Versailles in support of the contention that Germany 
is liable for the loss of use of property requisitioned or detained by Germany in 
German territory. As pointed out in Administrative Decision No. VII at page 
344, such cases are within the “Economic Clauses” (Part X) of the Treaty, 
which deal with enemy property in Germany territory, and under which rules 
for measuring damages obtain different from those applicable to the “Reparation 
Provisions” (Part VIII) of the Treaty. Not only was Germany directly and 
solely responsible for what happened within her territorial limits, but she and 
her nationals in the cases cited enjoyed the use of the requisitioned property, 
for which use she was required to pay. The Reparation Commission clearly 
distinguished between damages suffered by Allied nationals on account of requi
sitions, sequestrations, and other war measures applied by the German authorities 
in German territory and similar measures applied by German authorities in terri
tory invaded by German forces. Claims belonging to the first class were not 
included in the reparation claims but fell within the jurisdiction of the Mixed 
Arbitral Tribunals constituted under Article 304 in Part X of the Treaty; while
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claims belonging to the second class were dealt with by the Reparation Commis
sion as reparation claims under the provisions of Part VIII of the Treaty. 
. . . While claims on behalf of American nationals embraced within both classes 
mentioned fall within the jurisdiction of this Commission, the distinction between 
them is recognized and will be applied. Nothing herein contained will be taken 
as affecting the right of the United States to recover on behalf of its nationals for 
the loss of the use or enjoyment of property seized and held or used by Germany 
in German territory.

The claimant's ship was injured by contact with a German mine off a French 
port. The claimant has been fully reimbursed through insurance for the cost 
of repairing the material injury wrought. The Umpire holds that under the 
Treaty of Berlin Germany is not obligated to make compensation for claimant's 
loss of the use of its vessel pending repair. This item of the claim is rejected. 
Germany is, however, obligated to pay the net loss sustained by the claimant 
resulting from the destruction of the Kansan by a German submarine on July 10,
1917.S55 .

The John H. Kirby, an American sailing bark, was destroyed by 
the German raider Wolj on November 18, 1917. The Mixed Claims 
Commission, United States and Germany, disallowed the claim of the 
owner, the Gaston, Williams & Wigmore Steamship Corporation, for 
$110,000 (among other items of the claim) for the loss of net profit on 
the stipulated charter hire of the vessel on a voyage to be made 
subsequent to the one on which the vessel was engaged at the time of 
her destruction.855 856 The Commission also disallowed the claim of 
the charterer of the same vessel, Gaston <Sc Company, Inc., for 
$439,682.65 as net profits on a cargo of jute, and on other general 
cargo to be secured, intended to be shipped on the vessel destroyed.857

In the case of the Owners of the S. S. Seaham Harbour (Great 
Britain v. Germany),858 the Mixed Arbitral Tribunal, established by 
the two countries under the Treaty of Versailles, rendered its “Inter
locutory Decision and Directions” on February 7, 1924. In that 
case the Tribunal, Messrs. Borel, Williams, and Zacharias, in holding 
that the claimants were entitled to receive damages for the loss of 
prospective profits, said:

A further hearing of this claim was held, together with Claims 320, 336 and 
810, to determine whether any of the items of the claims, and if so which, do not 
come within the provisions of Article 297 e. An additional question was argued 
i. e. whether compensation for loss of user is to be calculated on the basis of the 
earnings of sister or similar ships, or upon the Blue Book rates, i. e. those appli
cable to ships chartered by the British Government.

It is proposed to deal with the items of the claims seriatim, indicating under 
each head the conclusion reached by the Tribunal.

Item 1.—Estimated loss of profits based upon the actual profits made by a similar 
steamer, the S. S. “Longnewton”.

It was contended on behalf of the Respondents who, whilst ready to admit 
interest, contested loss of profits, that the provisions of Part VIII of the Treaty

855 Decisions and Opinions 844-848.
856 Ibid. 764, docket 3112.
867 Ibid, docket 2570.
858 IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 27.
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provided for the full compensation to be made to the owners of vessels detained 
by the German Government. This is already dealt with in the Tribunal's 
decision of January 20th 1922, and the Tribunal are not of this opinion. The 
German Government Agent contended that, in any event the notion of damages 
in Part VIII and that of compensation in Part X are the same, and that the 
Reparations Commission had given formal interpretation of Annex I Part VIII 
in which they stated that the Annex did not provide for reparation for “la priva
tion de jouissance" “or le manque & gagner". Based on this it was submitted 
that, in the case of embargo ships compensation should not be awarded for the 
loss of profits. The Tribunal [is] of opinion that, in attaching a meaning to the 
provisions of Article 297 e, they should look at the interpretation given by the 
Reparations Commission to Part VIII. Furthermore the Respondents relied 
upon the interpretation of other international Treaties, either by the municipal 
courts or by international Tribunals in deciding cases brought before them. In 
the opinion of the Tribunal, dealing as they are with the provisions of a specific 
Treaty, they are not entitled to rely upon the meaning attached to other Treaties.

In considering the effect and meaning of Paragraph e of Article 297 the Tribunal 
derive assistance from paragraph / of the Article. This provides that when a 
national of an Allied or Associated Power, whose property has been subjected to a 
measure of transfer in German territory, expresses a desire for its restitution his 
claim for compensation shall be satisfied by the restitution of the property if it 
still exists in specie. The concluding words of the paragraph are important:

“Through restitution in accordance with this Article the price or the 
amount of compensation fixed by the application of paragraph e will be 
reduced by the actual value of the property restored, account being taken of 
compensation in respect of loss of use or deterioration."

There is therefore expressly reserved the item “loss of use" as an element of 
compensation in respect of property restored in specie. The Tribunal do not 
find anything in Part X of the Treaty excluding^oss of profits.

In the opinion of the Tribunal the Claimants are entitled to compensation for 
loss of profits.

As to the measure of this head of damage the Respondents contend that, at 
most, the Claimants are entitled to compensation based on earnings on the Blue 
Book rates.

In the opinion of the Tribunal, to apply Blue Book rates alone would be to 
assume that the Seaham Harbour would have been employed throughout the war 
by the British Government if she had not been detained. This would be wrong, 
but it will be necessary to take into account whether, and how long, this ship, if 
not detained, would have been likely to be in the Government service at Blue 
Book rates.

In the Tribunal's opinion it is proper to take the average rate of the gross 
earnings of a ship of the same class throughout the war as a basis. There are, 
however, other elements to be considered. The first of these is the potential 
active life of the ship under war conditions. The earnings of the ship for the 
whole war, i. e. in respect of the period of detention, are not to be ascertained 
upon the assumption that she would be afloat throughout the war. Figures 
should be obtainable, from the proper quarter, indicating what, on the figures 
now available, was the expectation of life of a ship in existence on the outbreak 
of the war, and what, during this life, would have been the probable period of 
service at Blue Book rates. The life of a ship of the class of the Seaham Harbour 
may have been longer or shorter having regard to the work on which she would 
have been employed. This must be considered. During these months of poten
tial life, the ship may have been employed on work for her owners, and whilst
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so employed she would have earned money at the average rate ascertained, as 
has been stated above, from the earnings of a sister ship. From these earnings 
here must be deducted:

1) Estimated cost of bunkers together with charges for trimming;
2) Estimated wages and maintenance of crew;
3) Estimated outlay on harbour and dock dues;
4) Estimated cost of maintaining the ship in a condition to retain Lloyd's 

and Board of Trade certificates.
5) Estimated expenditure in all other items necessary to keep the ship 

running for the period of her war time life.
As for the period during which the ship would probably have been in the service 

of the British Government, the proper deductions to be made from the earnings 
will have to be taken into account. These may not be identical with those 
abovementioned.

It must be assumed that the net annual profit, so ascertained, would come into 
the hands of the Claimants every year, and so they will be entitled to simple 
interest on each year’s net earnings, as from a convenient date in the year.

The Tribunal are of opinion that they cannot take into account the fact that 
the ship would have been insured, and that if she had been lost the owners would 
have received the insurance moneys. It was submitted that in the event of 
loss of the ship, she would quickly have been replaced by another, purchased 
with the sums received under the policies and that the second ship would have 
continued earning profits, or else the insurance moneys would have earned interest. 
In the opinion of the Tribunal this is too remote, and affords no ground for depart
ing from the principles they have enunciated. For the same reason the Tribunal 
have not directed that the amount of the premiums should be included in the 
expenditure to be taken into account in estimating the net profits.

If necessary, the Tribunal will appoint an expert to assist them in arriving at 
a figure. It is however possible that the parties will themselves be able to arrive 
at an agreement as to the amount based upon the principles enunciated above. 
Consequently the Tribunal will not take further steps until either party has 
applied to the Tribunal for such an appointment.

Item 4.
This was, in the first instance, a claim for wages paid to the crew during intern

ment, including allowances to dependents. The item was subsequently divided 
in two periods:

a) From August 4th 1914 to October 16th 1914.
b) From October 17th 1914 to release.

In the opinion of the Tribunal, the Claimants are entitled to receive such wages 
and allowances of the crew as were due and paid by them, up to and including 
the date of the internment of the crew. October 16th 1914.

The Claimants were, under English law legally bound to pay their crew up to 
the date of the internment of the crew. (Horlock v. Beale, vol. 21, Times 
Commercial Cases 201). On that date the contract of employment between the 
owners and crew terminated, and the Claimants were no longer bound to pay 
their wages. The Tribunal do not consider that wages and allowances after this 
date are properly to be included in the compensation to which the Claimants 
are entitled.

Item 5.—Insurance on steamer from Hamburg to the tyne.
For the reasons given above the Tribunal are of opinion that the Claimants 

are not entitled to have this item included in the compensation they are to receive.
Item 6.—Disbursements incurred on delivery in the tyne.
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The Tribunal do not appear to have been furnished with particulars of this 
item. It is comparatively small, but it remains for the Claimants to satisfy 
the Tribunal that it should be included.

The Tribunal will, if the parties are unable to agree [upon] the figures involved 
in the above items of this decision, refer them to an expert. They are, however, 
hopeful that this will not be necessary.

They will, on the application of either party give the necessary directions.
Item 2.—Cost of reconditioning vessel.

“ 3.—Cost of new propeller shaft.
“ 7.—Survey fees.
“ 8.—Composition for bottom of vessel.
“ 9.—Wages to crew while repairing on the tyne.

These items the Tribunal have grouped for similar considerations appear to 
arise with regard to them. The Tribunal will want to know what was done on 
the restoration of the ship by Germany, to ascertain her condition, and what 
her condition was.

With regard to these items, there arises a point on which the Tribunal deem it 
necessary to have further information. It has been contended on behalf of the 
Respondent that the claim for loss of a ship, or damage suffered by a ship, was 
satisfied by the working of the provisions laid down in paragraph 1 of the Annex 
3, Section 1 to Part VIII of the Treaty. According to this provision Germany 
has undertaken towards the Allied and Associated Powers to replace ton for ton, 
and class for class, all the merchant ships lost or damaged owing to the war. In 
the opinion of the Tribunal this provision does not deal directly with compensa
tion due to the shipowner, but contemplates rather the collective replacement of 
merchant shipping. But, in face of the principle laid down in Article 232, para
graph 2, the reparation provided for in Annex 3 may not be considered as intended 
for the benefit of the Allied or Associated Power concerned as such, and it may 
possibly be that the owners of lost or damaged ships were, or will be indemnified 
by their Government out of the funds realised by the sale of ships that have been 
or will be delivered by Germany in lieu of lost or damaged ships, if not by the 
handing over of such ships in specie.

The Tribunal are aware that this question does not come within their juris
diction but, in their opinion an award to be given by them under Part X, Section 
IV of the Treaty, cannot imply for Germany the obligation of compensating 
twice in respect of the same damage, or that at least it is not to imply that the 
Claimant shall receive for the same damage, a double compensation, from Ger
many as a consequence of the decision of the Tribunal, and from his own State 
as a consequence of the working and effects of Annex 3 to Part VIII, Section 1 of 
the Treaty.

The Tribunal therefore direct the Government Agents to furnish full informa
tion as to the way in which Annex 3, Section 1, Part VIII of the Treaty has been, 
and is carried out with regard to the interests of the owners of merchant ships 
lost or damaged during the war. This should be in the hands of the Secretariat, 
in seven copies, not later than six weeks from the date hereof. Until the Tribunal 
have received this information, they are compelled to reserve their decision as to 
Items 2, 3, 7, 8 and 9.

The Tribunal reserve the question of costs.869
In the case of Messrs. Lidgerwood, Ltd. (Great Britain v. United 

States), a claim was submitted to the Government of the United 
States for $1,656 on account of demurrage charges which had been 
paid by the claimant company, the purchaser of gas pipe intended 859

859 IV Recueil 29-33.
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to be shipped to Java on certain vessels. The shipment was delayed 
after it was loaded on railroad cars, on account of the requisition of 
the vessels by the United States Government.860 That Government 
denied liability on the ground that as a matter of law it was not liable 
for incidental and consequential damages suffered by charterers, 
shippers, freight forwarders, and other persons as a result of the 
exercise of its authority to requisition vessels and that it was only 
under a duty to pay just compensation for the use of the vessels 
requisitioned.861

Claims for probable or prospective profits in connection with the 
wrongful detention of fishing or whaling vessels (or of their forced 

deviation from their courses) have been considered 
whaimg vessels 031 numer°us occasions. The allowance of profits in 

these cases is peculiarly associated not only with the 
terms of submission under which the tribunals have operated but also 
with the special characteristics of the industry in which the ships are 
engaged.

In 1855 the American whaling ship William Lee (Laurence Grun- 
inger, captain) was detained for a period of three months—from Sep
tember 22 to December 22—by the captain of the port of Tumbez, 
Peru, who refused to grant clearance, on the alleged ground that the 
captain of the vessel was indebted to two sailors and a native of 
Ecuador. The captain of the vessel offered to deposit $10,000 as 
security for the payment of any debts, but the vessel was nevertheless 
detained. The vessel was ready to proceed on a whaling cruise. 
During the period of detention her hull, masts, and rigging were 
damaged, and repairs were made at Paita to the extent of $4,000. 
As the whaling season was over and as it was impossible to procure 
a suitable crew in Paita, the captain departed with his ship for the 
United States.

The American owners asked $67,514.29 damages. Upon a study 
of the case the Department of State reduced the claim to $31,941.86 
and on October 12, 1857 instructed the American Minister to Peru, 
J. Randolph Clay, to present the claim, stating that:

. . . The claimants have transmitted to the Department a statement of 
their loss a copy of which is herewith enclosed. Some of the charges, however, 
have been deemed too exorbitant, and others inadmissible. The first particular 
of the account should be reduced one half in view of its speculative character, 
the natural tendency of claimants in such cases to exaggerate supposed profits, 
and the admission of the master of the “William Lee” that his vessel was short 
handed. On the other hand, the testimony of other ship masters as to the 
probable value of the proceeds of the voyage upon which the vessel was prevented 
from sailing in consequence of her detention, should be allowed due weight. The 
last charge of ten thousand dollars for damages in general, should be expunged. * 8

860 MS. Department of State, file no. 411.41L61.
8«i Ibid. 411.41L61/6.
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The balance of the other charges would amount to thirty three thousand two 
hundred and thirty two dollars and twenty nine cents. It is believed, however, 
that the claimants in a spirit of compromise would accept thirty one thousand 
nine hundred and forty one dollars and eighty six cents. This sum you will 
accordingly demand of the Peruvian Government.862

The Government of Peru admitted liability only to the extent of 
the amount required to repair the vessel, viz—$4,000.

The claim was submitted to the Commission established by Peru 
and the United States to arbitrate claims, in accordance with the 
convention of January 12, 1863. The Commission awarded $22,000 
(“current money of Peru, or its equivalent in the current money of 
the United States”), together with interest at 6 percent from Decem
ber 22, 1855, including in the principal sum an amount for the loss 
of the whaling season, plus $4,000 for the costs of repair, and $1,500 
for expenses during the detention.863

In estimating the extent of the loss during the whaling season, the 
Commission stated that the evidence presented in support of the 
claim consisted of the declarations of ten shipmasters in the whaling 
service as to the probable catch of a ship such as the William Lee in 
the same season on the “off shore-ground”. This was stated to be 
800 to 1,200 barrels. The Commission said: “But, on the other hand, 

it is evident from the papers presented in evidence on 
previous Tatch11 behalf of the claimaint in support of a different 

point, namely, the illegality of his detention, that, 
during the eighteen months of cruize actually preceding the deten
tion of the William Lee, as well as during the anterior period she had 
been at sea, her catch was only 731 barrels”. It added: “The Com
missioners think this a much more reasonable and equitable, as well 
as a more tangible measure of damages than the opinion of the 
shipmasters”.864

On March 6, 1846 George H. Dexter, master of the American ship 
Nassau, obtained a license for $125 from the authorities at Cumand, 
Venezuela, granting him the privilege of whaling in the Gulf of 
Cariaco. Thereafter, the Venezuelan authorities attempted to collect 
from him about $371 as export duties. He declined to pay these addi
tional duties and was compelled to abandon the voyage, after having 
caught three whales, in consequence of the refusal of the collector to 
restore the ship’s papers until the duties were paid.

862 MS. Department of State, 15 Instructions, Peru, 211, 212, no. 68.
The Department of State took the position that the detention of the ship was 

contrary “to both the spirit and letter of the Treaty of the 26th of July, 1851, 
particularly the 12th. article”. (Ibid.)

883 Opinion in the case of Josiah S. Monroe (United States v. Peru), ms. Depart
ment of State.

864 Ibid.
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A claim for the losses sustained by the owner, Jirah Perry of New 
Bedford, Massachusetts, was presented to the Claims Commission 
established by the United States and Venezuela under the terms of 
the convention of December 5, 1885 (John Little, United States 
Commissioner; Jose Andrade, Venezuelan Commissioner; and John
V. L. Findlay of Baltimore, Maryland, Third Commissioner).865 
Commissioner Little (for the Commission) held that the exaction of 
the duties was illegal and that Venezuela was liable in damages for 
the losses sustained. In assessing these damages, he said:

On the question of damages, we regard the showing made as too speculative in 
character to form a just measure. It is not a case for punitive damages. The 
error was no doubt committed by the collector, in doing what he believed to be 

. his duty, and without a purpose to wrong any one. What 
tetT^t ^Slowed wou^ fairly make the owner whole should be allowed. We 
' eas ) w think $1,000 with 5 per cent, interest from the date of complaint 
to the United States will do that. There was involved only about a month's 
loss of time to the vessel, and that sum would be over her average monthly earn
ings, on the estimate furnished by the original claimant. The entry may there
fore be for $1,000 with 5 per cent, interest from July 18, 1846, to Sept. 2, 1890, 
inclusive, in favor of the heirs of Jirah Perry, deceased, or, if he was not the full 
owner, to the owners of the Nassau at that date whoever they may have been.866

Gilbert Bennet Borden, an American citizen, the master and owner 
of a seven-eighths interest in the American whaling bark Hope On, 
sailed from New Bedford, on November 16, 1882, with a crew of 
twenty-one men—among them one Alcedo, a native of Chile, who 
became mutinous and reckless on the voyage. On January 14, 1883, 
when off the island of Juan Fernandez, the sailor was asked if he de
sired to land. He said he did, and he was thereupon put ashore with 
food and directions as to how to reach the settlement. Thereafter, 
on March 27, 1883, the vessel stopped at Talcahuano. On April 9, 
when the vessel was nearly ready to leave on her voyage to the 
Arctic Ocean, Borden was notified that the vessel would not be 
allowed to depart. On April 13 the vessel was ordered detained. 
A few days later the master was arrested. On May 21 the vessel was 
released and sailed. The arrest of Borden, however, necessitated the 
employment of a master in his place; the new master proved incom
petent. In the fall of 1883, after an unsuccessful cruise, Borden 
discharged his crew and sold the bark and outfits at a great loss.

He submitted a claim for $20,130.69 to the American-Chilean Claims 
Commission established under the terms of the treaty of August 7, 
1892. He asked damages for the detention of the vessel, for his 
arrest, and for expenses.887 The damage for the detention of the ship 
was estimated at $250 a day—including $50 for wages; $10 for pro- * 881

865 Seth Driggs (United States v. Venezuela), Opinions Delivered by the Com- 
missioners in the Principal Cases (1890) 405, docket 13.

Ibid. 407-408.
881 Shield’s Report (1894) 67, 69, docket 9.
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visions; $6.66 for interest and insurance; and the balance for loss of 
the use of the ship. It was urged that by detention in port for 
forty-two days she had lost that much time on the cruising ground. 
There was no evidence of any kind offered by Chile to refute the 
testimony of the claimant as to damages.

The majority of the Commissioners—Alfred de Claparede, Presi
dent, and John Goode, Commissioner for the United States (Domingo 
Gana, Commissioner for Chile, dissenting)—held that the claimant 
was entitled to recover damages on account of the detention of the 
vessel. They stated that:

. . . The principle is well established in cases like the present that the loss 
of the use of the vessel is the proper measure of damages and that the loss of 

such use is the loss of her “probable catch” during her enforced
meimeTby loss ab®ence from the fishinS grounds-
of probable catch The testimony adduced by the claimant proves that on 

account of the detention of the vessel in port she lost forty 
two days on the cruising grounds and that $250 per day is a reasonable estimate 
of the damages thereby sustained. The respondent Government has offered no 
testimony in rebuttal on this subject.

Upon this basis the damages for the detention of the vessel amounts to $10,500, 
and the claimant being the owner of seven-eighths of the vessel is entitled to 
recover $9,187.00, and judgment may be entered accordingly.868

The act of Congress approved June 23, 1874, under the terms of 
which the First Court of Commissioners of Alabama Claims was 
appointed in the United States, excluded the allowance of claims
Alabama claims “for or “ resPect to unearned freights, gross freights, 

prospective profits, freights, gains, or advantages, or 
for wages of officers or seamen for a longer time than one year next 
after the breaking-up of a voyage”.869 In the cases of the ships 
James Maury, General Pike, and Milo, and the bark Nile*70 the Com
missioners had before them cases where whaling vessels had been 
captured in June 1865, in the Arctic Ocean, by the Confederate 
cruiser Shenandoah. The vessels were bonded by the cruiser and 
were ordered to take on board and carry to San Francisco or to 
Honolulu the officers and crews of several vessels which had been 
burned. Certain items of loss in the claims presented were the same 
in every case, differing only in the amounts. These items covered 
the property on board the vessels which was destroyed or consumed 
on the passage and the expenses necessarily incurred by reason of 
going into port in San Francisco or Honolulu, respectively. The 
items in the case of the James Maury, for example, were as follows:871

868 2 Opinions, American-Chilean Claims Commission, pp. 10-11, docket 9, 
ms. Department of State.

869 18 Stat. (pt. 3) 245, 248.
For a discussion of the problems of “direct” and “indirect” damages that arose 

in connection with the settlement of the so-called Alabama claims, see ch. VII.
870 John Davis, Report (1877) 47.
871 Ibid. 52.
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Provisions taken from her to the Nile, in value................................$1, 205. 90
Property thrown overboard or destroyed, in value............................ 2, 597. 28
Provisions consumed on passage, in value............................................ 4, 681. 95
Provisions destroyed or wasted............................................................ 762. 50

9, 247. 63

Expenses incurred or made necessary by the compulsory voyage (in
Honolulu)........................................................................................... 1, 076. 22

The owners also claimed for the amount of the advances made to the 
crew, which were claimed to be substantially lost, as the crew
deserted at Honolulu, amounting to............................................ 1, 581. 68

Also, for new advances made at Honolulu, where a new crew was
shipped, in all................................................................................... 413. 80

They also proved that in shipping a new crew they were obliged to 
give them a larger lay than had been given to the old crew, the 
expense of which increased the estimated at the sum of ... . 3, 500. 00

5, 495. 48

These items of the claim were matters of damage in which the crew 
of the vessel had no interest; the loss of them, if any, fell upon the 
owners.

Another element of damage for which claim was made in these 
cases, was one in which the crew (the whole equipage, as the ship’s 
company is called in the French law) had an interest. The shipping 
articles of a whaling vessel bind the ship to the men as much as the 
men to the ship. The men do not have wages; their compensation 
is given them in their lay} or aliquot part of the catch, and the 
owners cannot lawfully divert the vessel from the stipulated business. 
So, if the vessel is diverted from her ordinary business to engage in 
a salvage service, the ship’s entire company have an equitable pro
portional claim upon or interest in the amount received or awarded 
as compensation. The Commissioners held that:

In like manner, if the vessel is taken forcible possession of, and compelled 
to perform a service entirely different from that in which she is engaged, as in 
these cases, and especially when the whole ship’s crew must share in the labor 
and peril thereby imposed, they must have an interest in the compensation 
awarded for such service and duty. The amount so received must be put in 
the place of the fund out of which their lay would have been drawn, as they 
receive no wages as such.872

The principal question in all these cases was, “what compensa
tion shall be allowed to the owners and crews for this enforced 
employment of their vessels, respectively, and for this compulsory 
labor and peril of the men”. The claimants asked for it under the 
name of “demurrage”.

872 John Davis, Report (1877) 52.
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The Court of Commissioners, Judge Jewell speaking, said:
We do not, however, arrive at the result we reach by fixing the value of the 

daily employment of these vessels.
It was admitted by the counsel for the Government that this enforced employ

ment of these vessels and their crews was a subject of direct loss or damage, 
but it was claimed that the amount to be awarded was not to be made in any 
way dependent upon, or to be measured by, the value of the service in which 
they were engaged; that the fact of their being in the Arctic Ocean, upon the 
whaling-ground, engaged in what was generally a most lucrative employment, 
the fact that they thereby lost an entire season’s business, should not be taken 
into the account in fixing the amount of this direct damage or loss.

Evidence was offered tending to show that a fair price for the passage of 
men from the Aleutian Islands to San Francisco was about $85 per man, and 
it was claimed that this would be a fair compensation for the damage caused 
by this enforced service.873

The Court of Commissioners did not agree with this contention 
of counsel for the Government. Judge Jewell continued—

What shall be held to be the rule of damage in these cases? What shall be 
given as compensation for this service and loss? That it was a direct damage— 
a loss directly incurred—is not and cannot be denied.

Here the property was taken from the possession of the owners, was forced 
into a service not contemplated by them, exposing their large ventures to new 
and unknown risks, and forcibly depriving them of its use in an employment 
for which it had been specially, and at a great expense, prepared, and sur
rendered to the owners again at a point thirty or forty days’ sail from the point 
of capture.

In the schooner Lively, (1 Gallison, 315,) damage in the nature of demurrage 
was allowed against the captors who had made an unlawful seizure.

Story, J., says: “I shall allow demurrage, including therein wages and expenses 
of the ship, from the time of capture until she could return to the place of capture.”

The English admiralty reports are full of cases in which vessels have been 
unlawfully captured or unlawfully detained after capture, and under circum
stances which led the courts not only to discharge the vessels, but to award the 
owners costs and damages for such unlawful detention. In all these cases the 
measure of damages had regard to the character and employment of the ship, 
and has been measured by the time of the detention.

In the Corrier Maritimo (1 C. Rob., 287,) damages in the nature of demurrage 
were allowed for a period longer than the time of detention, and must have in
cluded a period enabling the vessel to return to the place of capture, as was 
allowed in the case of the schooner Lively.

In cases of collision, the courts of England always, (see the Gazelle, 2, W. Rob., 
279,) and the courts of this country since the case of Williamson vs. Barrett, 
(13 How., 101,) have allowed damages in the nature of demurrage, and generally 
under the name of demurrage, as compensation for the loss of the use of a vessel 
during the period of necessary repairs.

The courts have always held to a considerable strictness of proof in such cases 
that but for the injury the vessel would have had employment, and as to the 
value of such employment.

We do not, however, consider these claims as within the doctrine of either of 
these two classes of cases.

873 Ibid. 53.
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In them, damages were given for a detention during a period of entire inactivity.
These vessels were not inactive; on the contrary, they were in the highest degree 

employed, forcibly taken from their ordinary avocations, one of them while in the 
act of cutting in a whale, and compelled to engage in a duty and to perform a 
service which, when performed, would leave them thirty or forty days’ sail from 
the place whence they had departed.

What shall be the sum awarded for this service, for compulsory service is a 
damage or loss as direct as the loss of property?

It has been strenuously urged by the counsel of the United States that the fact 
that these vessels were engaged in a lucrative business should not, under the terms 
of the act giving us jurisdiction of these claims, be taken into consideration; that 
an inquiry into the employment of the vessels necessarily involved a considera
tion of prospective gains or profits, which we are forbidden to allow. But we 
are to give some damages, some compensation, for service rendered. In any case 
we must consider the character, situation, and employment of the vessel. The 
element of value and employment cannot but enter into the calculation as really 
as the question of time. What would be ample compensation to one vessel 
would be entirely inadequate to another.

What was intended by prospective catch, prospective gains and profits, as 
connected with this class of cases, is somewhat shown by the character of the 
claims filed before the Geneva tribunal as well as before this court. In all the 
cases of whalers destroyed, the owners claimed not only the value of their vessels 
and outfits, but for the seasons catch which was lost. So vessels driven from 
the fishing-grounds by the presence of the cruisers presented claims for catch 
lost, or for prospective profits, gains, and advantages.

Acting upon the view of the counsel for the United States, the experts called 
by the Government have estimated the value of the service rendered by showing 
what is a fair and usual compensation paid for transporting passengers from the 
Aleutian Islands to San Francisco; and the counsel for the Government claims 
that fixed sum per man transported should be awarded, using the price of passage 
above referred to as a basis of computation.

But with the exception of the consumption of provisions, the injury to the 
claimants caused by this enforced service in no way depended upon the number 
of men carried. Ore hundred men, as much as two hundred, took the vessel 
from its employment; indeed, fifty-two taken by Captain Weeks in the Richmond 
cost him his entire summer’s employment as much and as truly as one hundred 
and fifty-one on the James Maury.

We think a sum should be awarded in each case to the owners as such simply, 
which sum will compensate them for the property destroyed and expenses in
curred, the elements for fixing which we have already indicated in the case of the 
James Maury.

We think there should also be awarded to the owners, jointly, a sum to be 
received by them in lieu of catch, and in the enjoyment of which the ship’s com- 
S m allowed in Pan^ shall have part, in the same manner as if the sum was 
lieuof catch m Procee(ls of oil and bone, which sum shall include compen

sation for the provisions consumed by the crew of the vessel 
in making the voyage, and for the enforced use of the vessel during the voyage, 
and the compulsory service of the officers and crew, and shall also embrace the 
considerations that the vessels were left at a point thirty days’ sail, at least, from 
their point of departure, to which point they had a right to claim to be returned, 
or to receive compensation for the failure so to be.

Acting upon the principles and governed by the considerations before stated, 
we shall enter judgments in these several cases.
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In the case of the James Maury, we award to the owners alone for the loss and 
destruction of their property the sum of $10,324.25, which sum will be divided 
among them according to their respective interests in the vessel and outfits, the 
court having deducted the amounts severally received by the several parties 
from insurance in entering the judgments in their favor.

And we award to all the owners, jointly, as compensation for the damage for 
the use of the vessel and for the compulsory service of the officers and crew, the 

sum of $16,925, which sum is to be received by the owners, 
and the same, with interest thereon at four per cent, per annum 
from the date of capture, is to be held by them as and for and 
in lieu of catch of said vessel, and such sum, with such interest, 
is to be distributed among the said owners and the officers 
and crew of said vessel in their due proportions, and in accord

ance with their several and respective interests in the catch of said vessel.
In the case of the General Pike, we award to the owners alone for the loss and 

destruction of their property, and to be divided among them according to their 
respective interests in the vessel and outfits, the sum of $8,921.66.

And to the owners jointly, for the tise of the vessel and the compulsory service 
of the officers and crew, to be received by the owners in lieu of catch, the sum 
of $18,730.

In the case of the Milo, we award to the owners alone the sum of $9,157.84, 
and to the owners jointly for the use of the vessel and the compulsory service of 
the officers and crew, to be received by the owners in lieu of catch, the sum of 
$16,585.

In the case of the Nile, we award to the owners alone the sum of $8,250.65, 
and to the owners jointly for the use of the vessel and the compulsory service of 
the officers and crew, to be received by the owners in lieu of catch, the sum of 
$14,375.

There were several claims presented at the same time when these cases were 
heard, made by officers or men of these vessels, asking for compensation for loss 
of catch or of wages after capture.

All these claims are embraced within the equity of the judgment to be made in 
these cases, and each of these men will receive out of the judgments herein made, 
in lieu of catch, all the compensation which we believe under the law we can 
award them. As to loss of wages after the arrival of the vessels at Honolulu or 
San Francisco, it need only be said that they voluntarily abandoned the enter
prise, choosing to consider the voyage ended, when they might have, if they had 
so chosen, remained by these ships and continued their respective voyages. 
These claims will therefore be dismissed.874 875 r

Henry P. Haven and Charles A. Williams, executors, et al. presented 
a claim against the United States to this Commission, the claim having 
originally been one against Great Britain, for a share in the indemnity 
paid by Great Britain on account of the Alabama and other claims.876 
The claimants were the owners of the bark Alert, destroyed by the 
Alabama on September 9, 1862, while on a voyage to Kerguelan 
Land (otherwise called Desolation Island) to procure a cargo of sea- 
elephant oil. It appeared that sea-elephant oil was imported almost 
exclusively from Desolation Island and from Hurd’s Island; that the 
entire business was carried on by the claimants; and that in prose

Sum in lieu of 
catch—not mere 
transportation 
charges for use 
of vessel

874 John Davis, Report (1877) 54-56.
875 Ibid. 18.
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cuting these voyages a large ship and one or more schooners were 
usually employed; and, it was alleged by the claimants, that no ship 
or bark could procure a cargo of this oil without having a schooner 
to assist her. The schooner E. R. Sawyer had been sent out as a com
panion to the Alert and had arrived safely at her destination, where 
it was alleged that a large number of sea-elephants were found 
and that a cargo of oil would have been taken had the Alert arrived. 
As soon as the owners heard of the destruction of the Alert, they fitted 
out the Arab, a small vessel, and sent her to Desolation Island, where 
she procured a cargo of oil. The Alert, before her destruction, had 
taken two sperm whales and had the oil on board.

The claimants asked their share (i.e. seven forty-eighths) of the 
bark, cargo, and outfits and seven forty-eighths of the difference 
between the cargo brought home by the Arab and that which the 
Alert would have procured had she reached Desolation Island.

The Commissioners, in entering judgment in this case, delivered no 
opinion; but “by comparison of amounts, it appears that judgment

. was entered for the value of the vessel, and the oil
spec^ve’catch, actually on board at the time of destruction; and 
as such, dis- that no allowance was made for the probable catch 
allowed 0f 876 jn calculating the value of the
sperm oil on board, “the market-rate on the day when it would 
have arrived home in the usual course of business seems to have been 
taken as the measure of damages".876 877

In August 1862 the American whaling ship Splendid was driven 
off whaling grounds in the Arctic Ocean and Anadir Sea by the Con
federate cruiser Alabama and prevented from returning for a period 
of more than two months. The owners, Ann Eliza Gannett oj 
Massachusetts, administratrix oj the estate oj Abraham Osborne, deceased, 
et aZ.,878 claimed as damages the alleged value of the season's catch 
which was lost, together with the cost of preparing for the voyage. 
The same Commissioners (the First Court of Commissioners of 
Alabama Claims) disallowed these claims. The claim for loss of 
prospective profits for the season of about a year was rejected on 
the ground that such profits were not damages “directly resulting" 
from the acts of the rebel cruiser, as stipulated under the terms of 
the act of June 23, 1874.

In disallowing the claim the Commissioners called attention to the 
“uncertain contingencies " of a profitable voyage in the whaling indus
try and the dangers and vicissitudes of the sea and to the fact that 
“prospective earnings" were disallowed by the Geneva Tribunal as 
depending upon “uncertain contingencies".879

876 Ibid.
877 Ibid.
878 Ibid. 42.
879 Ibid. 45.
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In the case of Samuel Osborn, Jr., et al., claim was also made for the 
loss of the season's catch where the American whaling ship Almira was 
driven off fishing grounds in the Pacific Ocean in 1865 by the Rebel 
cruiser Shenandoah. The vessel was fitted to pursue a voyage of 
four years. She was prevented from returning to the fishing grounds 
for a period of two months. The Court of Commissioners likewise 
disallowed this claim.880

The whaling ship Canada, owned by American nationals, went 
aground on a reef off the shores of Brazil on November 27, 1856. 
Brazilian soldiers prevented the officers and crew of the vessel from 
heaving her off the reef and subsequently unloaded and sold the cargo, 
the proceeds going into the Brazilian Treasury. The American Min
ister to Brazil was instructed to present a claim on behalf of the owners 
of the ship and cargo to the Brazilian Government; he was instructed 
that items for the loss of prospective profits should be excluded from 
the claim. The claim was finally submitted to arbitration under the 
terms of a protocol between the two Governments, signed March 14, 
1870, by the provisions of which Edward Thornton, the British 
Minister to Brazil, was appointed Arbitrator.

In his decision of July 11, 1870 Mr. Thornton awarded the United 
States, on behalf of the claimants, the value of the ship less the cost 
of repairs which would have been necessitated had the ship been 
floated; the value of her outfits and equipment; the value of oil on 
board, wages, transportation, and board and clothing of the crew and 
officers; and interest in the amount of $45,077.03—in all $100,740.04.

In reference to the disallowance of the damages claimed as pro
spective profits on the voyage, the Umpire said—

But the undersigned can in no case admit a right to prospective profits; for 
the ship and the whole capital might have been lost early in the voyage, or the 
expedition might have been entirely unsuccessful and without profit. In this 
particular case the objection is still stronger, because the Canada was commanded 
by a captain who, very little after sunset, when darkness could have hardly set 
in, ran his vessel upon a reef, with the existence and position of which he ought to 
have been well acquainted.881

On June 5, 1877 the Ellen Rizpah,882 an American whaling schooner, 
was overhauled by a Spanish cruising boat, twenty miles off the island 
of Cuba, and the master and mate were made prisoners. The vessel 
was detained four days, and after her release she was chased for a 
distance of twenty miles by another Spanish cruiser. The pecuniary 
loss as estimated by the master, crew, and owners was $5,000. The 
amount included claims for “hard-earned rewards" which might have 
been expected from the whaling cruise and which were prevented by 
the breaking-up of the voyage.883

880 Ibid. 20.
881 2 Moore's Arb. 1742, 1746.
888 1878 For. Rel. 769-773, 775-780, 784; 1879 For. Rel. 956.
883 1878 For. Rel. 770.
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The Rising Sun, also an American whaling schooner, was seized and 
detained in May 1877, for a period of five days, by a Spanish guard- 
boat, at a point about twenty miles from the coast of Cuba, at a time 
when she was visibly engaged in the capture of whales. In conse
quence of the seizure and detention it was claimed that the voyage 
was broken up, and the pecuniary loss to the captain and the owners 
of the vessel was estimated at $6,000.884

The United States presented claims to Spain in December 1877 for 
$5,000, plus $6,000, plus $2,500 (the claim for personal injury sub
mitted by the captain of the Rising"Sun)—a total of $13,500—for the 
losses sustained by the persons involved in the seizure and detention 
of the two vessels. In 1878 the Spanish Minister of State offered 
$10,000 in settlement of the losses suffered in the two cases.886 When 
the offer of $10,000 was made the American Minister requested 
instructions of the Department of State as to whether he should 
accept the amount named. He explained to the Department that:

. . . Had it been my own affair, I should have accepted it at once, on the 
general principle that claims will bear paring down better 

Amount equal to mos^ things, and that $10,000 divided between the two
profits°^1Ve vessels, even after deducting the claim of the mate of the

Rising Sun, would probably give to each a quota as large as 
the average profits on the voyage of a whaling schooner.886

The amount offered was accepted 887 by and paid to the United 
States on March 29, 1879.888

The claims of the Fortune Bay Fishermen (United States v. Great 
Britain)889 arose out of incidents occurring at Fortune Bay on Jan
uary 6, 1878. Twenty-two American vessels, viz: the Fred P. Frye, 
the Mary M., the Lizzie and Namari, the Edward E. Webster, the
W. E. MacDonald, the Crest oj the Wave, the F. A. Smith, the Here- 
ward, the Moses Adams, the Charles E. Warren, the Moro Castle, the 
Wildjire, the Maud and Effie, the Isaac Rich, the Bunker Hill, the 
Bonanza, the H. M. Rogers, the Moses Knowlton, the John W. Bray, 
the Maud B. Wetherell, the New England, and the Ontario, went to 
Fortune Bay, Newfoundland, in the winter of 1877-78 for the purpose 
of procuring herring. The vessels waited for the arrival of schools 
of herring from December 15, 1877 to Sunday, January 6, 1878, when 
four of the vessels sent out their boats with seines to commence fishing; 
the others were preparing to follow. A large and violent mob of 
inhabitants of Newfoundland compelled the persons seining to take 
up their seines, discharge the fish already caught, and abandon their

88< Ibid. 769, 771.
886 Ibid. 778, 779.
886 Ibid. 777, 778.
887 Ibid. 784.
888 1 879 For. Rel. 956.
88» 1880 For. Rel. 530-590; 1881 For. Rel. 499, 502, 504, 505, 506, 510, 514, 

586, 587, 589, 590, 591.
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fishery. (The mob destroyed one seine.) The vessels could have 
secured full cargoes if the fishermen had been left unmolested. With 
the exception of a few small supplies of herring purchased in the 
neighborhood, the vessels returned to the United States in ballast, 
and the voyages were a loss to the owners.890

Great Britain took the position that the treaty privileges of inshore 
fishing secured to United States fishermen by the treaty of May 8, 
1871 were held subject to any limitations of colonial legislation that 
might be imposed upon them.891 By the treaty referred to the 
United States fishermen were given the liberty to take “fish of every 
kind, except shell-fish”; but this privilege was modified by New
foundland legislation closing the fishery absolutely for seven months 
of the year, prohibiting its exercise on Sundays, and otherwise limiting 
the exportation and methods of exercise of fishing rights by the use of 
seines.892 Under the terms of the decision of the Halifax Commission, 
established in accordance with articles XXII to XXV of the treaty 
of May 8, 1871, rendered November 23, 1877, the United States paid 
for the fishing rights.893

In its claim against Great Britain the United States Government, 
desiring to avoid “an exaggerated estimate of the loss which has been 
actually sustained”, submitted a statement of “the expense of each 
vessel in preparation for the fishery and her estimated loss and 
damage”.894 The claims presented amounted to $105,305.02,895—the 
estimated “adequate compensation for loss and damage”. The 
fishermen asked damages for the “violent interruption of their lawful 
industries”.896

Great Britain agreed to make compensation, resting the right 
thereto “solely upon the unlawful violence exercised”, “without the 
formal consideration or decision of any questions of treaty”.897 In 
acceding to a settlement of the claims by diplomatic negotiations the 
United States guarded against any admission of the correctness of the 
British view.898 The Secretary of State insisted upon securing two 
thirds of the amount claimed, or $80,000.899 The amount paid by 
Great Britain in full satisfaction of these claims was £15,000 sterling, 
without interest.900 On July 30, 1881 Secretary of State Blaine wrote

890 1880 For. Rel. 534.
891 Ibid. 531.
892 Ibid. 535.
893 1 Moore’s Arb. 703, 745, 752-753; I Malloy 700, 708, 709.
894 1880 For. Rel. 538.
895 Ibid. 539, 545-554.
898 1881 For. Rel. 497.
897 Ibid. 500.
898 Ibid.
899 Ibid. 504-505.
900 Ibid. 590. The amount paid also included certain damages claimed on account 

of the occurrences at Aspee Bay, Cape Breton, Nova Scotia. (Ibid.)
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to Minister Lowell that the amount paid “has been distributed among 
the individual claimants”.901

The damages claimed by the United States on behalf of the claim
ants were itemized under two general headings: (1) “Expenses”; and 
(2) “Probable profits”. As expenses claimants asked compensation 
for such items as: costs of charter, expenses of the voyage, officers' 
and crew's wages, provisions, ship's stores, lumber, customhouse fees, 
ballast, insurance, cargo for trade, riggers' and blacksmiths' bills, port 
charges, store account, outfits for voyage, wood and coal, refitting in 
Newfoundland, railway and carpenter's bills, sailmaker's bills, paint
ing, cash paid for herring, salt, barrels, baskets, shovels, telegrams, 
expenses to New York, use of chain, loss of commission on sales, pilot
age at Halifax, losses on seine and gear, light money, cost of mainmast 
and setting-up rigging, and labor. The “probable profits” included 
claims for profits based on preceding trips in a previous year or in 
previous years.902 These were itemized for each ship. The awards 
were based on the claimants' estimates. No actual investigation or 
hearings were had by the two Governments prior to the determination 
of the amount of the lump sum of £15,000 sterling.

Twenty claims against the United States for seizure or interference 
with British vessels in Bering Sea, 903 and certain personal claims 

arising out of the same incidents, were laid before 
Bering Sea claims the tribunal of arbitration at Paris, established in 
(Gt. Br. v. U. S.) accordance with the treaty concluded by Great 

Britain and the United States on February 29, 1892.904 905
This Tribunal, composed of seven jurists, rendered its award on 

August 15, 1893.906 The United States appointed Justice John M. 
Harlan of the Supreme Court and Senator John T. Morgan; Great 
Britain named Lord Justice Hannen and Sir John Thompson, Minister 
of Justice and Attorney General of Canada; France named Ambas
sador A. de Courcel; Italy named Marquis Emilio Visconti Venosta, 
former Minister of Foreign Affairs; and Sweden and Norway named 
Gregers Gram, Minister of State.906

The Tribunal found that the United States had no right of protec
tion or property in the fur seals frequenting the islands of the United 
States in Bering Sea when the seals were found outside the ordinary 
three-mile limit. It agreed to nine articles for the regulation of fur
sealing in or near the Bering Sea. It also found that the searches and

Ibid. 544.
902 1880 For. Rel. 545-554.
903 For the history of the settlement of these claims, see 1894 For. Rel., Appendix I, 

pp. 204, 224-226; 1898 For Rel. 371-373; 1902 For. Rel., Appendix I, pp. 86-96, 
373-379; S. Doc. 59, 55th Cong., 2d sess.

904 I Malloy 746.
905 Ibid. 751.
906 1902 For. Rel., Appendix I, pp. 373-379.
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seizures of the British vessels were made by public armed vessels of 
the United States acting under instructions of that Government.

After the decision of the Tribunal of August 15, 1893, the United 
States was desirous that, so far as its liability had not already been 
fixed and determined by the findings of fact and the decision of the 
Tribunal, the question of its liability should be definitely settled and 
determined and compensation made for any injuries for which com
pensation might be due to Great Britain. A convention was accord
ingly concluded on February 8, 1896, between the two Governments, 
making provision for the arbitration of the amount of these claims of 
Great Britain against the United States, including the amount due, 
if any, on the British claims for the seizure of or interference with the 
Wanderer, the Winifred, the Henrietta, and the Oscar and Hattie 
which Great Britain insisted (though the United States denied) had 
also accrued in her favor prior to the award at Paris.907

The Commission established under this convention consisted of 
two Commissioners, one appointed by each Government. By the 
terms of the convention the Commission was to sit at Victoria or 
San Francisco. In case of disagreement the differences were to be 
submitted to an umpire. The Commissioners were empowered to 
“determine the liability of the United States, if any, in respect of 
each claim and assess the amount of compensation, if any, to be 
paid on account thereof” and “to hear and examine . . . every 
question of fact not found by the Tribunal of Arbitration” under 
the convention of 1892.908 No provision was made for interest. 
The amount awarded, however, was to be payable within six months. 
A fist of the claims was annexed to the convention.

William L. Putnam of Portland, Maine, Judge of the United 
States Court for the First Judicial Circuit, was named Commissioner 
by the United States, and George Edwin King, a Justice of the 
Supreme Court of Canada, was named Commissioner by Great 
Britain.

Great Britain contended that a proper indemnity would be one 
that allowed compensation for the loss of the prospective catch of 
the sealing vessels detained or seized by the United States.909 The

907 I Malloy 766.
908 Ibid. 768, 769.
009 The total claim was for $542,169.26, including claims for the value of the 

vessels, for illegal boarding and searching, outfit and equipment, value of “non
consumable outfit”, salt, guns, spears, new ship’s papers, sealskins, full catch 
for the season in Bering Sea, loss by detention, loss of profits, insurance, wages 
of crew to date of seizure, passage money of crew and mate, legal expenses in
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award in the cases, rendered December 17, 1897 by the two Commis
sioners, contains a mere recital of the amounts allowed in the 
respective cases. It was as follows:910

Whereas by a convention between the United States of America and Great 
Britain, signed at Washington on February 8, 1896, it was, among other matters, 
agreed and concluded that “all claims on account of injuries sustained by per
sons in whose behalf Great Britain is entitled to claim compensation from the 
United States, and arising by virtue of” a certain treaty between the United 
States and Great Britain, signed at Washington on February 29, 1892, the 
award and the findings of the tribunal of arbitration constituted thereunder, 
as also certain additional claims specified in the preamble of the convention 
first above mentioned, should be referred to two commissioners, one of whom 
should be appointed by the President of the United States and the other by 
Her Britannic Majesty, and each of whom should be learned in the law, and it 
was further agreed and concluded in the convention first herein named, that 
said commissioners should determine the liability of the United States, if any, 
in respect of each claim, and assess the amount of compensation, if any, to be 
paid on account thereof;

And whereas the President of the United States of America appointed the 
Honorable William L. Putnam, a judge of the circuit court of the United States 
for the first circuit, one of said commissioners, and Her Britannic Majesty 
appointed the Honorable George Edwin King, a justice of the supreme court 
of Canada, the other of said commissioners; and we, the said commissioners, 
having met at Victoria, in the Province of British Columbia, Canada, on the 
twenty-third day of November A. D. 1896, and our respective powers having 
been found to be duly authenticated, and each of us having duly taken the oath 
prescribed by the convention, proceeded jointly to the discharge of our duties 
thereunder; and having heard and examined on oath or affirmation every question 
of fact not found by the tribunal of arbitration under the treaty between the 
United States of America and Her Britannic Majesty, signed at Washington on 
the 29th of February, 1892, and having received all suitable authentic testimony 
concerning the same, and being attended by counsel on behalf of the United 
States and by counsel on behalf of Great Britain, who were duly heard before 
us, and having impartially and carefully examined the questions submitted 
to us:

Now, therefore, we, the said commissioners, do hereby determine, adjudge, 
and award as follows:

Footnote 909—Continued.
defending actions against vessels and cargoes, legal expenses in preparing and 
forwarding the claims, cost of a suit before the Supreme Court of the United 
States regarding the seizure of the W. P. Sayward, and interest at 7 percent to 
the date of payment. (1894 For. Rel., Appendix 1, p. 211.) The claim included 
certain “personal claims” by masters and mates of certain of these vessels for 
illegal arrest and imprisonment (5 claims—3 for $2,500, and 2 for $4,000 each) 
and claims for “sufferings and losses in navigating four vessels from Unalaska 
to Sitka” (1 for $2,635, 4 for $2,000, 3 for $1,000 each).

910 S. Doc. no. 59, 55th Cong., 2d sess., January 14, 1898, pp. 8-15.
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The rate of interest awarded by us is six per cent per annum, being the statu
tory rate at Victoria, British Columbia, during the period covered, but being 
less than the current rate thereat.

As to the claim in respect of the vessel Carolina, it is determined that the 
United States are liable to Great Britain, in respect thereof, and we assess the 
amount of compensation to be paid on account thereof to Great Britain, on 
behalf of the owners, master, officers, and crew of the vessel, as follows: Thirteen 
thousand three hundred and forty-one dollars and seventy-two cents ($13,341.72), 
with interest from September 10, 1886, until this day, amounting to nine thou
sand and twenty dollars and seventy-one cents ($9,020.71), and making a total 
of principal and interest of twenty-two thousand three hundred and sixty-two 
dollars and forty-three cents ($22,362.43).

As to the claim in respect of the vessel Thornton, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereto, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel, as follows, that is to say, thirteen thousand five hundred and twenty- 
one dollars and ten cents ($13,521.10), with interest from September 10, 1886, 
until this day, amounting to nine thousand one hundred and forty-two dollars 
and fifty-three cents ($9,142.53), and making a total of principal and interest 
of twenty-two thousand six hundred and sixty-three dollars and sixty-three 
cents ($22,663.63).

As to the claim in respect of the vessel Onward, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel (exclusive of the net interest of Alexander McLean, who at the time 
of the convention was a citizen of the United States and domiciled therein and 
has so remained), as follows, that is to say, nine thousand three hundred and 
seventy-six dollars ($9,376), with interest from September 10, 1886, until this 
day amounting to six thousand three hundred and thirty-nine dollars and seventy- 
four cents ($6,339.74), and making a total of principal and interest of the sum 
of fifteen thousand seven hundred and fifteen dollars and seventy-four cents 
($15,715.74).

As to the claim in respect of the vessel Favourite, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel (exclusive of the net interest of said Alexander McLean) as follows, 
that is to say, three thousand two hundred and two dollars ($3,202), with interest 
from September 10, 1886, until this day, amounting to two thousand one hundred 
and sixty-five dollars and eight cents ($2,165.08), and making a total of principal 
and interest of the sum of five thousand three hundred and sixty-seven dollars 
and eight cents ($5,367.08).

As to the claim in respect of the vessel W. P. Sayward} it is adjudged and 
determined that the United States of America are liable to Great Britain in 
respect thereof, and we assess and award the amount of compensation to be 
paid on account thereof to Great Britain, on behalf of the owners, master, officers, 
and crew of the vessel, as follows, that is to say: Twelve thousand five hundred 
and thirty-seven dollars and fifty cents ($12,537.50), with interest from Septembei 
10, 1887, until this day, amounting to seven thousand seven hundred and twenty- 
five dollars and twenty-two cents ($7,725.22), and making a total principal and 
interest of the sum of twenty thousand two hundred and sixty-two dollars and 
seventy-two cents ($20,262.72).
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As to the claim in respect of the vessel Anna Beck, it is adjudged and deter
mined that the United States of America are liable to Great Britain in respect 
thereof, and we assess and award the amount of compensation to be paid on 
account thereof to Great Britain, on behalf of the owners, master, officers, and 
crew of the vessel as follows, that is to say: Twenty-one thousand six hundred 
and ninety-two dollars and fifty cents ($21,692.50), with interest from September 
10, 1887, until this day, amounting to thirteen thousand three hundred and 
sixty-six dollars and nineteen cents ($13,366.19), making a total of principal 
and interest of the sum of thirty-five thousand and fifty-eight dollars and sixty- 
nine cents ($35,058.69).

As to the claim in respect of the vessel Alfred Adams, it is adjudged and 
determined that the United States of America are liable to Great Britain in 
respect thereof, and we assess and award the amount of compensation to be 
paid on account thereof to Great Britain on behalf of the owners, master, officers, 
and crew of the vessel, exclusive of the net interest of Alexander Frank, who at 
the time of the convention was a citizen of the United States and domiciled 
therein, and has so remained, as follows, that is to say: Ten thousand one hun
dred and twenty-four dollars, with interest from September 10, 1887, until this 
day, amounting to six thousand two hundred and thirty-eight dollars and seven 
cents ($6,238.07), and making a total of principal and interest of the sum of 
sixteen thousand three hundred and sixty-two dollars and seven cents ($16,362.07).

As to the claim in respect of the vessel Grace, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel as follows, that is to say: Twenty-six thousand two hundred and 
thirteen dollars and fifty cents ($26,213.50) with interest from September 10, 
1887, until this day, amounting to sixteen thousand one hundred and twenty-five 
dollars and sixty-seven cents ($16,125.67), and making a total of principal and 
interest of forty-two thousand three hundred and thirty-nine dollars and seven
teen cents ($42,339.17).

As to the claim in respect of the vessel Dolphin, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel, as follows, that is to say, thirty-one thousand four hundred and 
eighty-four dollars ($31,484), with interest from September 10, 1887, until this 
day, amounting to the sum of nineteen thousand three hundred and ninety-nine 
dollars and thirty-eight cents ($19,399.38), and making a total of principal and 
interest of the sum of fifty thousand eight hundred and eighty-three dollars and 
thirty-eight cents ($50,883.38).

As to the claim in respect of the vessel Ada, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of the 
vessel, as follows, that is to say, twenty thousand nine hundred and two dollars 
and sixty-nine cents ($20,902.69), with interest from September 10,1887, until this 
day, amounting to twelve thousand eight hundred and eighty dollars and one 
cent ($12,880.01), and making a total of principal and interest of the sum of 
thirty-three thousand seven hundred and eighty-two dollars and seventy cents 
($33,782.70). .

As to the claim in respect of the vessel Triumph, warned or seized August 4, 
1887, it is adjudged and determined that the United States of America are liable 
to Great Britain in respect thereof, and we assess and award the amount of
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compensation to be paid on account thereof to Great Britain, on behalf of the 
owners, master, officers, and crew of the vessel, as follows, that is to say, seven
teen hundred and fifty dollars, with interest from September 10, 1887, until this 
day, amounting to one thousand and seventy-eight dollars and twenty-nine 
cents ($1,078.29), and making a total of principal and interest of the sum of 
two thousand eight hundred and twenty-eight dollars and twenty-nine cents 
($2,828.29).

As to the claim in respect of the vessel Juanita, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel as follows, that is to say, eleven thousand four hundred and ninety- 
three dollars ($11,493), with interest from September 10, 1889, until this day, 
amounting to five thousand seven hundred and two dollars and forty-four cents 
($5,702.44), and making a total of principal and interest of the sum of seventeen 
thousand one hundred and ninety-five dollars and forty-four cents ($17,195.44).

As to the claim in respect of the vessel Pathfinder, seized or warned July 29, 
1889, it is adjudged and determined that the United States of America are liable 
to Great Britain in respect thereof, and we assess and award the amount of com
pensation to be paid on account thereof to Great Britain, on behalf of the owners, 
master, officers, and crew of the vessel, as follows, that is to say, thirteen thousand 
seven hundred and ninety-six dollars ($13,796), with interest from September 10, 
1889, until this day, amounting to six thousand eight hundred and forty-five 
dollars and twelve cents ($6,845.12), and making a total of principal and interest 
of the sum of twenty thousand six hundred and forty-one dollars and twelve 
cents ($20,641.12).

As to the claim in respect of the vessel Triumph, seized or warned July 11, 
1889, it is adjudged and determined that the United States of America are liable 
to Great Britain in respect thereof, and we assess and award the amount of com
pensation to be paid on account thereof to Great Britain, on behalf of the owners, 
master, officers, and crew of the vessel, as follows, that is to say, fifteen thousand 
four hundred and fifty dollars, with interest from September 10, 1889, until this 
day, amounting to seven thousand six hundred and sixty-five dollars and seventy 
seven cents ($7,665.77), and making a total of principal and interest of the sum 
of twenty-three thousand one hundred and fifteen dollars and seventy-seven 
cents ($23,115.77).

As to the claim in respect of the vessel Black Diamond, seized or warned July 
11, 1889, it is adjudged and determined that the United States of America are 
liable to Great Britain in respect thereof, and we assess and award the amount 
of compensation to be paid on account thereof to Great Britain, on behalf of the 
owners, master, officers, and crew of the vessel, as follows, that is to say, fifteen 
thousand one hundred and seventy-three dollars ($15,173), with interest from 
September 10, 1889, until this day, amounting to seven thousand five hundred 
and twenty-eight dollars and thirty-two cents ($7,528.32), and making a total of 
principal and interest of the sum of twenty-two thousand seven hundred and one 
dollars and thirty-two cents ($22,701.32).

As to the claim in respect of the vessel Lily, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel as follows, that is to say, eleven thousand seven hundred and thirty- 
nine dollars ($11,739) with interest from September 10, 1889, until this day, 
amounting to five thousand eight hundred and thirty-two dollars and forty- 
eight cents ($5,832.48), and making a total of principal and interest of the sum
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of seventeen thousand five hundred and seventy-one dollars and forty-eight 
cents ($17,571.48).

As to the claim in respect of the vessel Ariel, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel, as follows, that is to say: Forty-nine hundred and fifty dollars ($4,950), 
with interest from September 10, 1889, until this day, amounting to two thousand 
four hundred and fifty-six dollars and three cents ($2,456.03), and making a total 
of principal and interest of the sum of seven thousand four hundred and six 
dollars and three cents ($7,406.03).

As to the claim in respect of the vessel Kate, it is adjudged that the United 
States of America are liable to Great Britain in respect thereof, and we assess 
and award the amount of compensation to be paid on account thereof to Great 
Britain, on behalf of the owners, master, officers, and crew of the vessel, as 
follows, that is to say: Three thousand and fifty dollars ($3,050), with interest 
from September 10, 1889, until this day, amounting to one thousand five hundred 
and thirteen dollars and thirty-one cents ($1,513.31), and making a total of 
principal and interest of the sum of four thousand five hundred and sixty-three 
dollars and thirty-one cents ($4,563.31).

As to the claim in respect of the vessel Minnie, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain, on behalf of the owners, master, officers, and crew of 
the vessel, as follows, that is to say: Eighty-four hundred and sixty dollars 
($8,460), with interest from September 10, 1889, until this day, amounting to 
four thousand one hundred and ninety-seven dollars and fifty-seven cents 
($4,197.57), and making a total of principal and interest of the sum of twelve 
thousand six hundred and fifty-seven dollars and fifty-seven cents ($12,657.57).

As to the claim in respect of the vessel Pathfinder, seized March 27, 1890, it is 
adjudged and determined that the United States of America are liable to Great 
Britain in respect thereof, and we assess and award the amount of compensation 
to be paid on account thereof to Great Britain on behalf of the owners, master, 
officers, and crew of the vessel, as follows, that is to say: Eight hundred dollars 
($800), with interest from March 27, 1890, until this day, amounting to three 
hundred and seventy dollars and sixty-seven cents ($370.67), and making a total 
of principal and interest of the sum of eleven hundred and seventy dollars and 
sixty-seven cents ($1,170.67).

As to the claim in respect of the vessel Wanderer, it is adjudged and deter
mined that there is no liability on the part of the United States of America in 
respect of such claim.

As to the claim in respect of the vessel Winnifred, it is adjudged and deter
mined that the United States of America are liable to Great Britain in respect 
thereof, and we assess and award the amount of compensation to be paid on 
account thereof to Great Britain, on behalf of the owners thereof, as follows, 
that is to say: Three thousand two hundred and eighty-three dollars and five 
cents ($3,283.05), with interest from July 27, 1892, until this day, amounting to 
one thousand and sixty-one dollars and fifty-two cents ($1,061.52), and making 
a total of principal and interest of the sum of four thousand three hundred and 
forty-four dollars and fifty-seven cents ($4,344.57).

As to the claim in respect of the vessel Henrietta, it is adjudged and determined 
that the United States of America are liable to Great Britain in respect thereof, 
and we assess and award the amount of compensation to be paid on account 
thereof to Great Britain on behalf of the owners, master, officers, and crew of the
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vessel, as follows, that-is to say: Nine thousand five hundred and ninety-nine 
dollars and eighty-five cents ($9,599.85), with interest on twenty-four hundred 
and thirty-seven dollars from September 2, 1892, until this day, and upon the 
balance from February 17, 1894, until this day, making the entire interest two 
thousand four hundred and twenty-one dollars and nineteen cents, making a total 
of principal and interest of the sum of twelve thousand and twenty-one dollars 
and four cents ($12,021.04).

As to the claim in respect of the Oscar and Hattie, it is adjudged and deter
mined that the United States of America are liable to Great Britain in respect 
thereof, and we assess and award the amount of compensation to be paid on 
account thereof to Great Britain, on behalf of the owners thereof, as follows, 
that is to say: Two thousand two hundred and fifty dollars ($2,250), with inter
est from August 30, 1892, until this day, amounting to seven hundred and fifteen 
dollars and five cents ($715.05), and making a total of principal and interest of 
the sum of two thousand nine hundred and sixty five dollars and five cents 
($2,965.05).

As to the personal claims we adjudge and determine that the United States of 
America are liable on account of the following persons and assess and award the 
amount of compensation to be paid to Great Britain on account of each of them, 
as follows:

Daniel Monroe, master of the Onward, the principal sum of three thousand 
dollars ($3,000), with interest from September 10, 1886, to this day, making a 
total amount of five thousand and twenty-eight dollars and fifty cents ($5,028.50).

John Margotich, mate of the Onward, the principal sum of twenty-five hundred 
dollars ($2,500), with interest from September 10, 1886, to this day, making a
total amount of four thousand one hundred and ninety dollars and forty-two
cents ($4,190.42).

Hans Guttormsen, master of the Thornton, the principal sum of three thousand 
dollars ($3,000), with interest from September 10, 1886, to this day, making a 
total amount of five thousand and twenty-eight dollars and fifty cents ($5,028.50).

Harry N orman, mate of the Thornton, the principal sum of twenty-five hundred 
dollars ($2,500), with interest from September 10, 1886, to this day, making a
total amount of four thousand one hundred and ninety dollars and forty-two
cents ($4,190.42).

James Ogilvie, master of the Carolina, the principal sum of three thousand 
dollars, with interest from September 10, 1886, to this day, making a total 
amount of five thousand and twenty-eight dollars and fifty cents ($5,028.50).

James Blake, mate of the Carolina, the principal sum of twenty-five hundred 
dollars ($2,500), with interest from September 10, 1886, to this day, masking a 
total amount of four thousand one hundred and ninety dollars and forty-two 
cents ($4,190.42).

James D. Warren, master of the Dolphin, the principal sum of two thousand 
dollars ($2,000), with interest from September 10, 1887, to this day, making a 
total amount of three thousand and two hundred and thirty-two dollars and 
thirty-three cents ($3,232.33).

John Reilly, mate of the Dolphin, the principlal sum of fifteen hundred dollars 
($1,500), with interest from September 10, 1887, to this day, making a total 
amount of two thousand four hundred and twenty-four dollars and twenty-five 
cents ($2,424.25).

George P. Fesey, master of the W. P. Sayward, the principal sum of two 
thousand dollars ($2,000), with interest from September 10, 1887, to this day, 
making a total amount of three thousand two hundred and thirty-two dollars 
and thirty-three cents ($3,232.33).
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A. B. Laing, mate of the W. P. Sayward, the principal sum of fifteen hundred 
dollars ($1,500), with interest from September 10, 1887, to this day, making a 
total amount of two thousand four hundred and twenty-four dollars and twenty- 
five cents ($2,424.25).

Louis Olsen, master of the Anna Beck, the principal sum of two thousand 
dollars ($2,000), with interest from September 10, 1887, making a total amount 
of three thousand two hundred and thirty-two dollars and thirty-three cents 
($3,232.33).

Michael Keefe, mate of the Anna Beckf the principal sum of fifteen hundred 
dollars ($1,500), with interest from September 10, 1887, to this day, making a 
total amount of two thousand four hundred and twenty-four dollars and twenty- 
five cents ($2,424.25).

W. Petit, master of the Grace, the principal sum of two thousand dollars ($2,000) 
with interest from September 10, 1887, to this day, making a total amount of 
three thousand two hundred and thirty-two dollars and thirty-three cents 
($3,232.33).

C. A. Lundberg, mate of the Aday the principal sum of one thousand dollars 
($1,000), with interest from September 10, 1887, to this day, making a total 
amount of one thousand six hundred and sixteen dollars and seventeen cents 
($1,616.17).

As to “costs in Sayward Case,” it is adjudged and determined that there is no 
liability on the part of the United States of America in respect of such claim.

Her Majesty also presented for our consideration the following claims, that is 
to say, in behalf of the Black Diamond, warned by the collector at Unalaska on 
July 1, 1886, and also in behalf of James Gaudin, master of the Ada, as to each 
of which we determine and award that we have no jurisdiction, and we dismiss 
the same.

Made in duplicate and signed by us this seventeenth day of December, A. D. 
*®^7. William L. Putnam,

Commissioner appointed by the President of the United States.
George E. King,

Commissioner appointed by Her Britannic Majesty.
Respecting the claims mentioned in the award of the commissioners as having 

been presented on behalf of Great Britain and dismissed as not being within our 
jurisdiction, namely, the claims of the Black Diamond, arising in the year 1886, 
and the personal claim of James Gaudin, the commissioners, in pursuance of the 
communication to them from the Secretary of State for the United States and 
Her Britannic Majesty’s ambassador at Washington, dated at Washington, 
January 26, 1897, and appearing in the protocol of February 2, 1897, beg to 
report as follows:

We find that damages were sustained by the owners, master, officers, and crew 
of the Black Diamond, in connection with the notice given by the collector of 
customs at Unalaska on July 1, 1886, to the amount of five thousand dollars 
($5,000), with interest at the rate of six per cent per annum from September 10, 
A. D. 1887.

And as to the personal claims of James Gaudin, master of the Ada in 1887, 
we report that the amount of damage sustained by him was one thousand dollars 
($1,000), with interest at the rate of six per cent per annum from September 10, 
1887.

December 17, 1897. William L. Putnam,
Commissioner appointed by the President of the United States. 

George E. King,
Commissioner appointed by Her Britannic Majesty.

------81114297—37-
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It is apparent from a study of the awards that the amounts awarded 
represented considerable allowances for the loss of prospective 
profits.

In the case of the Favourite, for example, the award of the Com
missioners was $3,202 plus interest, or a total amount of $5,367.08. 
The award states that this amount was allowed “on behalf of the 
owners, master, officers, and crew of the vessel (exclusive of the net 
interest of . . . Alexander McLean)”. The claim in this case was for 
$6,202 (at one time $7,000), of which $5,600 was for the value of the 
estimated earnings from the probable catch of the vessel. After 

deducting the interest of Mr. McLean ($2,800) and 
kigs^aUowed^11" after deducting an item of $200 for the time and ex

pense of the owners ($3,000 total deductions), the 
claim for $6,202 was reduced, it will be seen, to $3,202, which was, 
in turn, the amount of the principal award. Since, in the first place, 
the claim consisted, in large measure, of the estimated earnings of 
the vessel, it is evident that the amount allowed likewise represented, 
in large measure, the Commissioners, estimate of the probable earn
ings of the vessel.

In another case, that of the Triumph, the sum of $19,674 was 
claimed, of which $250 was for legal and other expenses and $19,424 
was for the loss of the estimated catch of 2,500 skins, valued at $8 
each. The amount allowed by the Commissioners was $15,450, 
together with interest thereon.

The Triumph was seized or warned off on July 11, 1889. It was 
supposed that she had taken about a fifth of her probable catch for 
the season before entering Bering Sea. It was admitted that the 
Triumph had transshipped part of her catch for the season before 
entering Bering Sea on or about July 4, 1889. On the basis of 2,500 
skins representing a season’s catch, and one-fifth of the catch being 
deducted, the remainder of the season’s catch would be 2,000. The 
vessel had 72 skins on board at the time of seizure. This would 
leave 1,928 as the probable catch expected to be made during the 
season. Using the claimant’s evaluation of the skins at $8 each, the 
1,928 skins would be worth $15,424, which roughly approximates the 
award of $15,450.

It appears, therefore, that the Commissioners made awards for the 
losses sustained on account of the loss of expected catch.

The act of Congress approved June 15, 1898, making provision 
for the payment of $473,151.26 in settlement of the claims contained 
the proviso that:

. . . This appropriation is made without the admission that any liability exists 
for any loss of prospective profits to British vessels engaged in pelagic fur seal
ing; or for interest on the sums awarded to Great Britain, and without admitting 
the authority of the arbitrators to make any award on the basis of damages for



the arrest or detention of vessels not included in the submission contained in the 
treaty.811 812 813

On November 1, 1891 the Costa Rica Packet, a whaling ship of 
Sydney, New South Wales, while on a whaling cruise, entered the 
port of Temate, Netherlands Indies, to obtain provisions. Here 
Captain Carpenter of that vessel was arrested and sent to Macassar 
(1,000 miles away) on a charge of theft in having seized a derelict 
prauw, within three miles from land, on a previous voyage. He was 
released on November 28, 1891, the evidence showing that at the time 
of the incident Captain Carpenter’s vessel was at least fifteen or 
twenty miles from land.

The British Government presented a claim for damages to the 
Government of the Netherlands.912 It asked: for the crew, £8,000, 
representing its share of the prospective profits; for the owners, 
£16,094 18s. 10d., representing expenses and loss of prospective 
profits; for Captain Carpenter, £7,500, representing £2,000 for loss 
of prospective profits, £500 for expenses in defending himself and 
in traveling, and £5,000 for “the arrest and imprisonment, the 
indignities, mental pain, and anxiety suffered, the loss and injury to 
his reputation, health, and credit, loss of time, etc.” 913

Under the terms of a convention of May 16, 1895, the claim was 
referred to the arbitration of F. de Martens of Russia, who rendered 
an award in favor of Great Britain on February 13/25, 1897. 
Although the Arbitrator gave consideration to the fact that the 
wrongful detention of Captain Carpenter caused him to miss the best 
part of the whaling season, he also found that the losses sustained, 
for which claim was made, were not entirely the consequence of the 
wrongful arrest and detention of Captain Carpenter. In this con
nection he stated, in the course of the decision, that:

Whereas the unjustifiable detention of Captain Carpenter caused him to miss 
the best part of the whale-fishing season;

Whereas, on the other hand, Mr. Carpenter, on being set free, was in a position 
to have returned on board the ship Costa Rica Packet in January 1892 at the latest, 
and whereas no conclusive proof has been produced by him to show that he was 
obliged to leave his ship until April 1892 in the port of Ternate without a master, 
or, still less, to sell her at a reduced price;

811 30 Stat. 470. ...........................................
The amount allowed for the twenty-three vessels was $264,188.91 principal

and $149,790.36 interest, or a total of $413,979.27. By adding the personal claims 
(fourteen in number) the total principal allowed was $294,188.91, and the total 
interest allowed was $169,265.36. The total amount allowed for vessels and 
personal claims was $463,454.27. On the claim of the Black Diamond $8,080.83 
(principal and interest) was allowed, and for the claim of James Gaudin (master 
of the Ada) $1,616.16 (principal and interest) was allowed, or a grand total of 
$473,151.26. (S. Doc. 59, 55th Cong., 2d sess.)

812 5 Moored Arb. 4948, 4952.
813 Ibid. 4950.
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Whereas the owners or the captain of the ship being under an obligation, as a 
precaution against the occurrence of some accident to the captain, to make pro
vision for his being replaced, the mate of the Costa Rica Packet ought to have 
been fit to take the command and to carry on the whale-fishing industry;

And whereas, thus, the losses sustained by the proprietors of the vessel Costa 
Rica Packet, the officers, and the crew, in consequence of the detention of Mr. 
Carpenter, are not entirely the necessary consequences of this precautionary 
detention;

Whereas, in so far as the indemnity to be paid to Captain Carpenter, the officers, 
crew, and owners of the vessel Costa Rica Packet is concerned, the documents 
produced, and, in particular, the expert opinion to which recourse has been had 
at Brussels, do not furnish the necessary elements for fixing the amount, and 
whereas a sufficient indemnity will have been given them by granting the sum of 
3,150Z. to the owners of the vessel Costa Rica Packet—

For these reasons:
I declare the Government of Her Majesty the Queen of the Netherlands 

responsible, and I, consequently, fix the indemnity to be paid at—
The sum total of 3,150Z. to Captain Carpenter.
The sum total of 1,60GZ. to the officers and crew.
The sum total of 3,800Z. to the owners of the vessel Costa Rica Packet—
With interest on all these damages at the rate of 5 per cent per annum, from the 

2nd November 1891, the date of the illegal arrest of Captain Carpenter, and I 
put the expenses at the total sum of 250Z., to be paid by the Government of Her 
Majesty the Queen of the Netherlands.914

By an exchange of notes dated August 26/September 8, 1900,915 the 
Governments of Russia and the United States agreed to submit to the 
arbitration of Professor Tobie Michel Charles Asser, member of the 
Council of State of the Netherlands, the claims of American nationals 
in connection with the wrongful detention or seizure of the American 
schooners James Hamilton Lewis, the C. H. White, the Kate and Anna, 
Fur-seal and tbe bark GaPe Horn pWeon™ by armed Russian
arbitration cruisers, on the charge of having illegally engaged in
U.S. v. Russia fur_Seal fishing. Mr-. Asser rendered his decision 
November 29, 1902, at The Hague. He availed himself of a provi
sion in the terms of submission by inviting the two Governments 
to name commercial experts to aid him in fixing the amount of the 
indemnity.

In the case of the Cape Horn Pigeon,917 it appeared that the whaling 
bark sailed from San Francisco on December 7, 1891, with a crew of 
thirty men besides the captain, on a voyage to the seas of Japan and 
Okhotsk; that on September 10,1892, while engaged in whaling in the 
Sea of Okhotsk, on the high seas, the vessel was seized and detained 
by an armed cruiser of the Russian Government; that after the seizure 
the crew was placed aboard the Russian schooner Maria, which ap
parently had also been seized for illegal sealing, and was forced to * 910

914 Ibid. 4953-4954.
910 II Malloy 1532.
910 1902 For. Rel., Appendix I.
917 Ibid. 451.
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conduct the Maria into the port of Vladivostok, where that vessel 
and the crew of the Cape Horn Pigeon were detained by the Russian 
authorities until October 1, 1892. Russia admitted that the seizure 
was “a regrettable error”, and she offered to pay a pecuniary indemnity 
for the “actual losses” caused the parties concerned. The task of the 
Arbitrator in this case was, therefore, to determine the measure of the 
damages to be allowed.

The Arbitrator awarded $38,750 with interest. In connection with 
the measurement of the damages, he stated that:

Whereas the claim of the party claimant amounts to a total of $80,700, with 
interest at 6 per cent per annum from the 10th of September, 1892, and that the 
defendant party has offered to pay $2,500 also with interest at 6 per cent per 
annum;

Whereas the defendant party thinks that the first item of the claim amounting 
to $3,040 for the expenses of the owner of the Cape Horn Pigeon on account of the 
seizure should be reduced to $1,040, and in fact, the amount claimed not being 
sufficiently justified, it might be reduced in conformity with the conclusions of the 
defendant party;

Whereas, for the services of the crew of the Cape Horn Pigeon for conducting 
the Russian schooner to Vladivostok, the sum of $1,000, offered by the defendant 
party in lieu of the sum of $1,200 claimed by the party claimant, seems sufficient;

Whereas the defendant party admits as justified the claims for provisions con
sumed, $200; for lodgings for the crew, $210; for personal expenses of Captain 
Scullun, $50; total, $460;

Whereas the party claimant claims $45,000 for loss of the catch during the time 
which transpired between the seizure of the whaler and the day on which he was 
able to resume whaling; and the defendant party contests the underlying principle 
of that part of the claim, alleging that it is [a] question of the profit of an enter
prise liable to risks and which may readily terminate in loss, and applying in 
support of the assertion the award of the court of arbitration of 1872 in the case 
of the “Alabama claims,” by which the claims for indemnity for indirect damages 
were set aside;

Considering that the general principle of civil law, according to which the 
damages should include an indemnity, not only for the loss suffered, but also for 
the profit of which one has been deprived, is equally applicable to international 

litigation, and that in order to apply it, it is not necessary that 
the amount of the profit of which one is deprived should be 
exactly determined, but that it suffices to show that in the 

natural order of things one would be able to realize a profit of which one is de
prived by the act which gives rise to the claim;

Considering that in this case it is not a question of indirect damage, but of 
direct damage, the amount of which should be estimated;

Considering the amount of that part of the claim which the party claimant 
takes for [a] starting point, the average number of whales taken in one season, 
which he estimates at 8, and from which he deducts 2, which Captain Scullun 
had already taken, leaving 6 as probable number of whales still to be caught by 
him, if the vessel had not been arrested and seized;

Considering, however, that according to Captain Scullun's own declaration he 
had taken 28 whales in four seasons, which make 7 per season, and whereas 7 
indicate more justly the average catch for the whaler Cape Horn Pigeon during 
one season, which, after deducting the 2 whales already caught, gives 5 for the re
maining probable catch;

Profit allowed as 
direct damage
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Considering that with regard to the approximate value of a whale at the period 
when the product of the catch of the Cape Horn Pigeon in 1892 could have been 
sold, the result of the inquiry which took place in this arbitration, and the infor
mation furnished to the arbitrator, show that the average weight of the bone to 
be obtained from 1 whale may be estimated at 1,200 pounds and the average 
price at $4 per pound, the average quantity of oil at 100 barrels and the average 
price at $12 per barrel, which makes a total of $6,000 per whale and $30,000 
for 5 whales, or after the deduction of $1,500, instead of $1,800 deducted by 
Captain Scullun, $28,500;

Considering, with regard to the indemnity claimed for the members of the 
crew at $1,000 per man to be $31,000, that it is not proved that the members of 
the crew were subjected to the bad treatment of which they complain, but that, 
on the other hand, the very fact that they were detained against their will at 
Vladivostok for about three weeks in consequence of the illegal seizure of their 
vessel, entitles them to indemnity independently of that which is due them for 
having been forced to conduct a Russian vessel to Vladivostok, and the amount 
of this indemnity should be fixed at $7,750, or an average of $250 per capita;

That, consequently, the total of damage due from the defendant party to the 
party claimant as a result of the detention and seizure of the Cape Horn Pigeon 
amounts to the sum of $38,750;

Considering that the defendant party recognized as perfectly regular the 
addition of interest at 6 per cent per annum;

Therefore, the arbitrator decides and pronounces the following:
The defendant party shall pay to the party claimant on account of the claims 

presented by the parties in interest in the case of the Cape Horn Pigeon the sum 
of $38,750 in United States money, with interest on that sum at 6 per cent per 
annum from the 9th of September, 1892, until the day of the payment in full.918

The James Hamilton Lewis set sail from San Francisco May 7, 
1891, bound on a fishing and hunting expedition in the North Pacific 
Ocean. On August 2, 1891, when about twenty miles from Copper 
Island, she was seized by the Russian cruiser Aleout. Captain 
McLean of the American schooner, thinking it necessary to make land 
for the purpose of verifying his chronometer, directed his course 
toward Copper Island. At that place his vessel was compelled to 
lay to, by a cannon shot from the Aleout. The captain was ordered 
to leave his vessel and to come as a prisoner on board the Aleout 
with all of his crew except seven men; this he refused to do. Instead, 
he resumed his course eastward and was thereafter captured by force 
of arms. The captain and members of the crew w'ere conducted to 
Vladivostok; the James Hamilton Lewis, with her cargo and equipment 
and the personal property of the captain, was confiscated; the 
captain, officers, and crew were detained as prisoners and, on being 
released, were left to find their way home as best they could.

For the losses and treatment sustained damages were claimed in 
the amount of $101,336, with interest at 6 percent per annum,919

The Arbitrator held that the seizure was illegal because it occurred 
outside the territorial waters of Russia.

918 1902 For. Rel., Appendix I, pp. 452-453.
919 Ibid. 454.



PROPERTY

In reference to the extent of the indemnity to be allowed, the 
Arbitrator stated that:

II. (6) Considering that the party claimant claims, in the first place, $25,000 
for the confiscation of the vessel, but that that claim is exaggerated; that basing 
its claim on the figures to be found in the American publications sent to the arbi
trator by the party claimant (Report of fur-seal investigations, 1899, Part III, 
p. 228), and more particularly on the value specified of the vessels having about 
the same or greater tonnage than the James Hamilton Lewis, and noting on the 
one hand that the schooner was in excellent condition, and on the other hand the 
fact that having gone to sea on the 7th March, 1891, nearly five months of her 
provisions had been consumed at the time of the seizure (August 2, 1892 [1]), 
there could not be attributed to this vessel, with her boats and equipment and 
her provisions, a value exceeding the sum of $9,000;

Considering that the party claimant claims for the 424 seal skins confiscated 
with the vessel $14 per skin, being a total of $5,936, but that upon minute exam
ination of the several documents produced, as well as the depositions of experts, 
it appears that the price per skin would not exceed $12, which makes a total of 
$5,088 for the 424 skins;

Considering that the party claimant claims $36,400 for the loss of the probable 
catch of 2,600 skins, at $14 per skin, but that, while admitting that the principal 
loss of catch during the portion of the season still remaining after the seizure of 
the vessel may be claimed as an item of the damage, the number 2,600 skins is in 
no way justified, and seems exaggerated; that from statistics produced in litiga
tion, while noting the number of seals already taken, and of the time which must 
elapse before the close of the season, it may be admitted that the product of sealing 
would not have exceeding 500 seals, which, at the rate of $12 per skin, gives a 
total of $6,000;

Finally, considering that the party claimant claims for the benefit of the crew 
of the James Hamilton Lewis for their imprisonment, their sufferings, mental and 
physical, etc., $2,000 for each of the 17 men, being $34,000; that the defendant 
party energetically denies that the complaints made by the crew on the subject of 
acts of violence and bad treatment to which they were subjected are founded, and 
that evidence in support of these allegations has not been submitted; that, how
ever, the very fact of the illegal imprisonment give[s] to the parties in interest a 
right to claim an indemnity, the amount of which, according to an equitable esti
mate, may be fixed at $8,500, or an average of $500 per person;

That consequently the total of indemnity due from the defendant party to the 
party claimant on account of the seizure and confiscation of the J ames Hamilton 
Lewis amounts to the sum of $28,588.920

This amount ($28,588) was awarded, together with interest at 6 
percent per annum from January 1,1892 until the day of full payment.

A claim also arose on account of the seizure on July 15, 1892, by the 
Russian man-of-war Zabiaka, of the American schooner C. H. White, 
while the latter vessel was on a hunting and fishing expedition about 
forty miles from the Agatha Island (one of the Aleutian Islands). She 
sailed from San Francisco on May 7, 1892. When seized, the captain 
and all of his crew, except the first mate, were taken prisoners. The 
schooner, together with her cargo of twenty sealskins, eight casks of 
mackerel, and one ton of codfish, was seized and confiscated and 
appropriated to the use of the Imperial Russian Government.

1277
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For their losses the parties in interest claimed $150,720, with inter
est. The Arbitrator held that the acts took place outside of the terri
torial waters of Russia and were therefore illegal under international 
law. With reference to the appropriate amount of damages to be 
awarded in the case, he said:

II. Considering that the party claimant claims in the first place $35,000 
for the confiscation of the vessel, but that that claim is exaggerated; that based 
upon the figures which are found in the American publications, such as the 
reports of the fur-seal investigation, sent to the arbitrator by the party claim
ant (Part III, p. 228), and more particularly on the value specified for vessels 
having the same or greater tonnage than the <7. H. White, there could not be 
attributed to this schooner, with her boats, her equipment, and her provisions, 
a value exceeding $10,000;

Considering that the party claimant claims for the cargo confiscated with 
the vessel the following: (a) for the 20 seal skins, a sum of $14 each, being a 
total of $280; but that from a minute examination of the several documents 
produced, as well as the depositions of experts, it appears that the price per 
skin is not more-than $12, which gives a total of $240 for the 20 skins; (6) for 
8 casks of mackerel, $160, and for a hogshead of codfish, $260; but that the 
defendant party, having maintained that the value of the 8 casks of mackerel 
could not exceed the sum of $80, and that of the hogshead of codfish the sum 
of $124, the party claimant reduced the claim for that part of the cargo to a 
sum of $204, which, with the $240 for the 20 seal skins, makes a total of $444;

Considering that the party claimant claims (a) $34,720 for loss of probable 
catch of 2,480 seals at $14, and (6) $10,300 for loss of probable catch of fish;

Considering that while admitting the principle that the loss of catch for the 
portion of the season still remaining after the seizure of the vessel can be claimed 
as an element of damages, the amounts claimed are not justified and appear 
very much exaggerated;

Considering (a) that from the statistics produced in the litigation it may be 
admitted that the product of the sealing after the day of seizure of the vessel 
would certainly not have exceeded the number of 1,000 seals, which, at the 
rate of $12 per skin, gives a total of $12,000;

(b) That for the loss of probable catch of fish, a sum of $1,000 seems a suf
ficient indemnity;

Considering with regard to the personal claims of Captain Furman ($25,000), 
of Andrew Ronning ($15,000), and of Neils Wolfgang ($10,000), for the loss of 
their property, for their imprisonment, outrages, and privations, that the loss 
of property is not proved—the declarations of the interested parties alone can 
not be admitted as sufficient evidence; that the defendant party energetically 
denies that it had any intention of inflicting inhuman treatment upon the 
captain or crew of the schooner, adding that if their lodgings and their food 
were insufficient this may be explained by the insufficiency of local resources;

Considering that this explanation does not suffice to excuse the defendant 
party from the responsibility, since, being responsible for the imprisonment, 
it is also responsible for the consequences of that illegal act;

That although the amount of indemnity claimed on that head is exaggerated 
and should be reduced, for Captain Furman to $3,000, for Andrew Ronning 
to $2,000, for Neils Wolfgang to $1,000;

Considering that the claim of the crew for their imprisonment may be ad
mitted as amounting to $300 per person, being $3,000 for the ten members of 
the crew;
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That, consequently, the total of indemnity due from the defendant party 
to the party claimant on account of the seizure and confiscation of the C. H. 
White, reaches $32,444;

Considering that the defendant party agrees to add interest at 6 per cent 
per annum to the sums which it must pay; since indemnity is granted for the 
loss of the catch during the remainder of the season of 1892, it is just that the 
interest should not begin to accrue until the 1st January, 1893.021 022
The Arbitrator allowed the sum of $32,444, together with interest.

The American schooner Kate and Anna was seized on August 12, 
1892, while on the high seas, by the Russian Naval Cruiser Zabiaka. 
The commander of the cruiser ordered Captain Lutjens of the Kate 
and Anna to come on board the Zabiaka and to deliver up the schoon
er’s papers, as well as the 124 sealskins which were on board the 
schooner and which the Russian commander confiscated. Captain 
Lutjens, being sent back to his vessel, resolved to quit sealing and 
return immediately to San Francisco. Before he was permitted 
to depart, however, the commander of the Russian cruiser gave him 
a warning by which (according to Captain Lutjens) he was ordered to 
quit sealing and go home; while, according to the Russian Govern
ment, the warning consisted only in the prohibition to seal in Russian 
territorial waters. The Russian Government acknowledged liability 
for the actual losses but insisted, however, that the amount of damages 
justly due was $1,240 for the 124 sealskins (at $10 each) with interest 
at 6 percent per annum from August 12, 1892. The claimant asked 
indemnity not only for the price of the 124 sealskins illegally confis
cated but also for the loss of the probable catch of 625 seals, basing 
the claim on the fact that thereafter the schooner stopped sealing 
in consequence of the warning given by the commander of the 
Russian cruiser.

Professor Asser held that “whatever may have been the tenor of 
this warning, it could not have the effect of preventing the captain of 
the Kate and Anna from continuing sealing, and that consequently 

if the said captain nevertheless resolved to return at 
once to San Francisco, the defendant party is not 
responsible for the loss or [of] profit which might have 
accrued to the schooner”. Accordingly, the claim 
for the loss of profits on the prospective catch was 
disallowed.

The Arbitrator awarded $1,488, together with interest at 6 percent 
per annum from August 12, 1892 (the date of seizure) to the date of 
full payment, as the value of the 124 sealskins (at $12 a skin) illegally 
seized and confiscated, for which the claimant asked $14 a skin and 
for which the Russian Government, as indicated above, offered to 
pay $10 a skin.922

Voyage volunta
rily abandoned; 
prospective 
profits disallowed

021 1902 For. Rel., Appendix I, pp. 462-463.
022 Ibid. 464-466.
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In the cases of the Jessie, the Thomas F. Bayard, and the Pescawha,923 
claims were made by the British Government against the United 
States on account of the interference by the United States with the 
sealing operations of these British schooners in the North Pacific 
Ocean on June 23, 1909. The United States denied liability on the 
grounds (1) that the boarding officer who ordered the arms of these 
three British fishing schooners to be sealed and not broken while the 
vessels remained in a certain latitude acted bona fide in the belief 
that he had authority so to act; (2) that there was no evidence except 
the declarations of the interested parties; and (3) that the claims were 
exaggerated and fraudulent in character.

The Tribunal established by Great Britain and the United States 
in accordance with the special agreement of August 18, 1910, held 
that the United States was liable for this interference with the British 
vessels on the high seas despite the circumstance that the interference 
was bona fide and that the alleged insufficiency of the proof as to the 
damage and the alleged exaggeration and fraudulent character of the 
claims did not affect the question of liability itself, but “only its 
consequences”, that is to say, “the determination of damages and 
indemnity”. The Umpire, Henri Fromageot, also found that the 
alleged insufficiency of proof and the alleged exaggeration of the 
claims were not such as to amount to fraud. As to the measure of 
damages M. Fromageot said:

The amount of the demands is based merely on statements made by the inter
ested parties themselves or on statistics and data which afford no sufficient evi
dence as to the sea otters caught by other British schooners, similarly equipped 
and manned, hunting during the same period and in the same localities as the 
three schooners in question intended to hunt.

In these circumstances, this Tribunal is only able to take into consideration 
the fact of the prohibition itself, by which in violation of the liberty of the high 
seas the vessels were interfered with in pursuing a lawful, and, it may be, profit

able enterprise; but nobody can say whether that enterprise 
Allowance for would have been more or less profitable than the one in which 
special expenses they actually engaged on the Russian coast [to which place 
other ^oss not ^ vessels went after the order] or whether they would have 
established encountered some mishap of the sea. In any case, the result

was that the expenses incurred in engaging crews specially 
trained for this enterprise was unprofitable and wasted.

This Tribunal is of opinion that the following sums will be just and sufficient 
indemnities for each of the three vessels, viz: for the Jessie, $544 for her special 
expenses and $1,000 for the trouble occasioned by the illegal interference; for the 
Thomas F. Bayard, $750 for her special expenses and $1,000 for the trouble 
occasioned by the illegal interference; and for the Pescawha, $500 for her special 
expenses and $1,000 for the trouble occasioned by the illegal interference.

As to the interest, there is no evidence that any claim was ever presented to 
the Government of the United States before being entered on the Schedule an
nexed to the Special Agreement, and according to the Terms of Submission,

923 Nielsen’s Report (1926) 479.



section four, interest may only be allowed from the date on which any claim has 
been brought to the notice of the defendant party.924

In another case decided by the Anglo-American Tribunal estab
lished under the special agreement of 1910—that of the Horace B. 
Parker (United States v. Great Britain)925—it was held that damages 

. should be allowed for the loss of use of the vessel during
profits flowed Peri°d of wrongful refusal by the respondent Gov

ernment to allow the vessel to make repairs in con
formity with the treaty of October 20, 1818, between the United 
States and Great Britain. The value of such use was estimated “by 
the loss of probable catch” of the fishing vessel, despite the contention 
that the damages claimed for loss of catch were “remote, speculative, 
contingent and incapable of ascertainment”. The Tribunal awarded 
$1,500 “on account of failure to obtain cargo” and $100 “for loss of 
bait”—in all, $1,600.

The same Tribunal also allowed damages for the loss of expected 
profits, in the case of the Kate (Great Britain v. United States).026 
The Kate had been wrongfully seized and detained in the North 
Pacific Ocean on August 26,1896. The claimants estimated the prob
able catch of the Kate during the period from August 26 to Septem
ber 7, 1896, as 145 sealskins of a value of $7.55 each, amounting to 
Comparison made $*>094.75. This estimate was based on the catch 
with another of the schooner Dora Sieward, which had 16 canoes 
efficient^06 &S Kate had 12, being twelve sixteenths of

the 329 sealskins taken by the Dora Sieward dur
ing that period, less the 102 sealskins taken by the Kate during 
the season. However, the Tribunal found that the efficiency of the 
Kate9 as compared with the Dora Sieward, was always less than one 
half of the efficiency of the Dora Sieward, as shown by a comparison 
of their catches day by day; and it added that as the claimants asked 
that the damages be based on the catch of the Dora Sieward they 
should not object to the allowance of 50 percent of the catch of the 
Dora Sieward for the period of the detention of the vessel.

The Tribunal awarded $508.05 for the loss of profits of the vessel 
and $500 for the trouble occasioned by her illegal detention. Because 
the value of the estimated catch of the Kate was allowed, there were 
“no pecuniary damages suffered on account of the detention of the 
officers and the crew”. To allow such damages would have amounted 
to the allowance of double indemnity. Interest was awarded on 
$508.05 from the date of the presentation of the claim to the Govern
ment of tho United States, in accordance with the terms of submission 
of the claims.
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924 Nielsen’s Report (1926) 482.
925 Ibid. 570.
928 Ibid. 472.
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In the case of the Wanderer (Great Britain v. United States),927 like
wise decided by the Anglo-American Tribunal established under the 
special agreement of August 18,1910, the Tribunal allowed prospective 
profits. The Wanderer was illegally seized on the high seas on June 
10, 1894, by a United States revenue cutter and was detained and 
prevented from engaging in sealing for two days following the closed 
season ending July 31. In estimating the damages to be paid by the 
United States three additional days were allowed for the vessel to 

reach the sealing grounds, or five days in all. The 
Profits based on amount allowed a day was based on the average value 
equipped vessels for each skin of the average number of skins taken a 

day by similarly equipped schooners during the same 
season (or $625), plus $1,000 for the trouble occasioned by the illegal 
detention, together with interest from the date of the presentation of 
the claim.

In the case of the Favourite (Great Britain v. United States),928 the 
same Tribunal awarded damages for prospective profits for three days' 

illegal detention, plus three days which were allowed 
pr^catch^ °n ^or return of the vessel to the sealing grounds, as 

determined by the net value of a six days' catch, based 
on the sale price in London of the average daily catch of sealskins 
previously made by this vessel on the same voyage, plus $500 for the 
trouble occasioned by her illegal detention.

In the case of the Tattler (United States v. Great Britain), the same 
Tribunal, in fixing the quantum of damages for three days' wrongful 
detention of the schooner, took into consideration the circumstance 
that there was no evidence produced as to the certainty of the pro
spective catch and allowed $630, however, “Taking into consideration 
the trouble undergone by the owners, the period of the detention, and 
the tonnage, equipment and manning of the vessel".929

In the case of the Sarah B. Putnam (United States v. Great Brit
ain),930 claim was made before the same Tribunal for damages sus
tained by the vessel on account of the refusal of the Newfoundland 
authorities to recognize a fishing license issued by the Canadian 
authorities in conformity with the modus vivendi entered into between 
the United States and Great Britain on February 15, 1888. Damages 
in the amount of $8,625, based on the decisions in the cases of the 
Horace B. Parker and the Thomas F. Bayard, were allowed “for the 
enforced giving up of the voyage".931

027 Ibid. 459, 469-470.
«28 ibid. 515, 518-519.
029 Ibid. 490, 494, second claim.
930 Ibid. 568.
931 Ibid. 569.
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CHARTER-PARTY

Claims have been presented in a number of instances on behalf of 
the charterers of vessels.

The brig Baron de Castine sailed from Bangor, Maine, on October 
20, 1862, with a cargo of lumber bound for Cardenas, Cuba. On 
October 30, 1862 she was captured by the Alabama and was bonded 
in the sum of $4,000 on the brig and $2,000 on the cargo, and forty- 
four prisoners were put on board of her. The brig was obliged to 
make for Boston, the nearest port, where she arrived on November 2 
of the same year. After procuring the necessary repairs she sailed 
again to fulfill her charter. She lost about thirty days on account 
of this deviation in her voyage.

At the time of capture the brig was sailing under an agreement 
binding her to take a cargo of lumber from Bangor to Cardenas and 
to return to New York with a cargo of merchandise, thirty lay days 
being allowed to receive and discharge cargo; the compensation 
agreed upon was $2,250, with demurrage at $35 a day and foreign 
port charges paid.

When a claim was presented to the First Court of Commissioners 
of Alabama Claims, established in the United States in 1874, the cap
tain who was sailing the brig on shares and the owners contended that 
damages should be estimated by accepting the value of the “charter- 
party", allowing its full value less any indemnity or compensation 
paid to them in consideration thereof. If this basis of compensation 
should not be accepted they claimed indemnity estimated by com
puting the number of days lost by capture and multiplying that 
number by a figure representing a fair compensation on that account. 
They also claimed that an allowance should be made for provisions 
consumed and other actual expenses consequent upon the capture. 
Counsel for the Government urged that the damage should be deter
mined at the rate fixed in the agreement for demurrage, i. e. $1,050 
for thirty days. The Commissioners awarded $2,000 to these claim
ants. Opinions were not delivered by the Commissioners.932

W. S. Emens, agent of Captain J. Rassmussen, an American citizen, 
presented a claim for $5,490 to the American Commissioners appoint
ed to consider claims of Americans who suffered losses on account of 
the Boxer uprising in China in 1900. Rassmussen was the master 
of the American schooner Lottie Bennett, and he had sailed for Tien
tsin before the outbreak of hostilities. He was the owner of a charter- 
party and was under charter to deliver a cargo at Tangku. The

932 John Saunders, docket 577; John H. and Sarah E. Jarvisf docket 1159; 
Adolphus J. Chapman, attorney on behalf of Frances M. Jarvis, Caroline M. 
Hopkins, Seth K. Deveroux and Mark H. Lufkin, docket 1180. John Davis, Report 
(1877) 21, 53; ms. Department of State, Journal, [First] Court of Commis
sioners of Alabama Claims, no. 3, pp. 56-58.
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rate of demurrage stipulated in the charter was $90 U. S. a day. 
The schooner “arrived at Taku on or about August 25, 1900", and in 
consequence of hostilities and military occupation was unable to 
discharge her cargo and thereby incurred demurrage amounting to 
$5,490. The total amount of this claim, together with interest at 
5 percent from November 9, 1900, was allowed by the Commissioners 
and was approved by the American Minister and the Department of 
State.933

Probably no more careful consideration of the nature of the char
terer's interest in a vessel has been given than the attention which 
this subject received at the hands of Umpire Parker of the Mixed 
Claims Commission, United States and Germany, established under 
the terms of the agreement of August 10, 1922. That Commission 
was confronted with the question of whether it was proper to allow 
a charterer of a vessel an amount representing the charter value of 

s the vessel or the loss to the charterer, as well as an
iMerest^^the amoun^ the owner for the value of the vessel, when
vessel the vessel had been destroyed. Would not full com

pensation for the value of the vessel destroyed in
clude an evaluation based upon the value of the charter? And by 
allowing both claims would there not be double compensation? It 
was necessary to resolve these questions.

In Administrative Decision No. VII Umpire Parker explained the 
position of the Commission at length, as follows:

The Umpire decides that, save in certain excepted cases, Germany is not 
obligated under the Treaty of Berlin to make compensation for loss by American 
nationals (1) of prospective personal earnings as such or (2) of prospective 
profits as such growing out of the destruction of property, but holds that the 
earning power and the then value of the use of the property destroyed may be 
taken into account with numerous other factors in determining the reasonable 
market value of such property at the time and place of destruction, which value, 
with interest thereon as heretofore prescribed by this Commission, is the measure 
of Germany's liability. The Umpire further decides that, save in excepted cases, 
the provisions of the Treaty of Berlin dealing with damage to property are 
limited to physical or material damage to tangible things. But two or more 
different estates or interests in a tangible thing may exist at the same time, the 
sum of which equals a full, complete, absolute, unconditional and unencumbered 
ownership of the whole, and it is important to avoid confusing the nature of the 
damage to tangible things, with the nature of the estate or interest in those 
tangible things damaged or destroyed. Under the Treaty a thing can have but 
one value, but several estates or interests may inhere in it.

America’s representatives who participated in the making of this Treaty 
understood Germany's Pre-Armistice commitments with respect to property to 
mean “direct physical damage to property of non-military character" and with 
respect to physical injury to mean “direct physical injury to civilians." This 033

033 MS. Department of State, 119 Despatches, China, September 2, 1902, 
no. 1082, claim 114.
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view was accepted in principle by the representatives of the other powers and 
it was agreed “that reparation should be limited to what might actually be called 
material damage."

The Treaty itself bears ample evidence of this intention to restrict property 
damage to “material damage," to “physical damage" resulting from the appli
cation of physical force in some form to tangible property. Force was the only 
measure which Germany could apply for the infliction of damage beyond her 
own territorial limits.

Elsewhere in that same decision (No. Ill, page 63) it is said that “the Com
mission holds that in all claims based on property taken and not returned to the 
private owner the measure of damages which will ordinarily be applied is the 
reasonable market value of the property as of the time and place of taking in 
the condition in which it then was, if it had such market value; if not, then the 
intrinsic value of the property as of such time and place."

Another phase of this same question was before this Commission in the early 
part of 1924, when it was called upon to define the principles to be applied by the 
American and German Agents and their respective counsel in the preparation 
of their report to the Commission, dealing with the value of American hulls 
lost during the period of belligerency. The Commission on March 11, 1924, 
handed down a decision in the form of an order approved by the Umpire and 
both National Commissioners, a copy of which is in the margin [omitted here], 
reciting that after careful consideration of the entire subject of the principles 
to be applied in assessing the value of American hulls lost during the period of 
belligerency the Commission “is of the opinion that the principles announced in 
its Administrative Decision No. Ill handed down December 11, 1923, with 
respect to the measure of damages in all claims for property taken, should be 
here applied."

These rules have been consistently followed by the Commission. Under them 
damages for the destruction of American ships (“hulls"—cargoes being separately 
dealt with) have been measured. Under them damage to the plants and tangible 
properties of Belgian subsidiaries of American corporations has been assessed as 
damage done to the property of American nationals and awards have been made 
to the United States on their behalf. Under them the amount of Germany's 
liability for the material or physical damage of tangible property of every nature 
has been determined. In computing the reasonable market value of plants and 
other properties at the time of their destruction, the nature and value of the busi
ness done, their earning capacity based on previous operations, urgency of 
demand and readiness to produce to meet such demand which may conceivably 
force the then market value above reproduction costs, even the goodwill of the 
business, and many other factors, have been taken into account. But this is 
quite a different thing from assessing damage for loss of prospective earnings or 
profits for a period of years computed arbitrarily or according to the earnings of 
competitors whose properties were not destroyed, and the awards made by this 
Commission do not embrace the items claimed of prospective earnings or prospec
tive profits.

Coming now to the application of these principles and rules to the concrete 
cases presented by the American and German Agents to this Commission for 
decision, it is found that they divide into the following categories:

(1) Cases on behalf of the charterer of a destroyed ship seeking to recover 
for loss of net profits which he would have earned during the entire life of 
the charter had the ship not been destroyed;
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(2) Cases on behalf of the owner and/or master of a fishing schooner . . .

(3) Cases on behalf of the owner of a destroyed ship . . .

(4) Cases on behalf of individual members of the crew of a destroyed 
ship for personal earnings lost by them following the sinking.

Of these four categories of claims the first is by far the most important with 
respect to the amount involved.

As applied to the loss of tonnage the tangible things destroyed are ships. The 
value of their use at the time and under the conditions then existing has been 
taken into account by this Commission as a factor in determining the market 
value of tonnage lost. Where, under the terms of a then existing charter-party, 
the charterer was at the time of the loss entitled to the use of the ship on terms 
which would have had the effect of reducing the price which the owner could 
have obtained for it if sold burdened with the charter, then at the time of the loss 
the charterer had a pecuniary interest in that particular ship, a jus in re, a property 
interest or property right the subject matter of which was the ship, an interest 
entering into and inhering in the ship itself. Such a right and interest is an 
encumbrance on the ship in the sense of constituting a limitation on the owner's 
right to possess, control, and use it and as affecting the price at which it could 
be disposed of in the market burdened with the charter. It is an interest in the 
subject matter which the municipal courts will protect against both the owner 
and those claiming under him with notice thereof. In cases where such interest 
existed at the time of the loss the measure of damages remains unchanged but 
the market value of the whole ship must be apportioned between the owner and 
the charterer in proportion to their respective interests therein; and the United 
States is entitled to an award on behalf of (a) the owner, if an American national 
at the requisite dates, in an amount equal to the price for which the ship could 
have been sold on the market at the time of loss burdened with the charter, with 
5% interest thereon from November 11, 1918, or from the date of loss if destroyed 
at a later date, and (b) the charterer, if an American national at the requisite 
dates, in an amount equal to the difference if any between the said award on 
behalf of the owner and the reasonable market value of a free ship not burdened 
with the charter, with interest on the amount of this difference at the same rate 
and from the same date. This does not change the rule that so far as Germany 
is concerned her obligation is limited to making compensation for the tangible 
property destroyed—the ship—and that such compensation is measured by the 
reasonable market value of the ship at the time and place of its destruction plus 
interest thereon computed in accordance with the rules announced in Administra
tive Decision No. III. This rule for the apportionment of damages will be applied 
by this Commission in a case where an American-owned ship had been chartered 
to an alien on terms which operated to reduce its market value encumbered with 
the charter, and the owner's damage will be assessed at the reasonable market 
value of the ship so encumbered, with interest thereon. Conversely, in a case 
where the owner is not an American national, Germany will nevertheless be held 
obligated to make compensation to an American charterer to the extent of the 
difference if any between the reasonable market value of the ship free of the 
charter and the reasonable market value of that ship encumbered with the 
charter, with interest on the amount of this difference.

If the owner of an encumbered ship were awarded its entire unencumbered 
market value, then the owner who had made an improvident charter would profit 
by the destruction of his vessel. And if in addition thereto the charterer should,
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as contended by American counsel, be awarded an amount equal to the net value 
of the use of the ship during the full term of the charter, then Germany’s aggre
gate obligations would be in excess of the reasonable market values of all interests 
in the whole ship.

Where a vessel was destroyed, Germany is obligated under the Treaty of 
Berlin to pay the reasonable market value of the whole ship, including all estates 
or interests therein, provided they were on the requisite dates impressed with 
American nationality. In arriving at the market value of the whole ship, it is 
a free ship that is valued, and no account is taken of the independent market 
value of any charter that may exist thereon. Such charter may at a given time 
be an asset or a liability as determined by several factors, chief among which is 
the relation of the stipulated hire to the current market hire.

When the whole ship destroyed was American-owned the aggregate amount 
of Germany’s obligations for its loss is not affected by the existence of a charter 
or charters. But if any estate or interest in the ship was foreign-owned and the 
remainder American-owned then Germany’s obligations may be affected by the 
existence of a charter.

If the vessel destroyed was American-owned and under a foreign charter, and 
(a) if the stipulated hire was less than the current market hire, then ordinarily 
the charter was an asset to the charterer and an encumbrance and burden on the 
ship, so that the American owner owned less than a free ship; but (b) if the 
stipulated hire was more than the current market hire, then the charter ordi
narily was a liability to the charterer, and an asset to the owner tending to 
increase the price which could have been obtained for the vessel by selling it on 
the market at the time of the loss, so that the American owner owned more than 
a free ship. In such a case, however, under the Treaty, Germany’s liability is 
limited to the reasonable market value of the tangible thing, namely, the free ship.

If the vessel destroyed was foreign-owned and under an American charter, and 
(a) if the stipulated hire was less than the current market hire, then the charter 
was ordinarily an asset to the charterer and an encumbrance and burden on the 
ship, decreasing the selling price which the owner could probably have obtained 
for the ship on the market at the time of the loss, so that the foreign owner owned 
less than a free ship, and the difference between the interest of the foreign owner 
and a free ship would have been the interest of the American charterer in that 
ship, the value of which American interest Germany, under the Treaty, is obli
gated to pay; but (b) if the stipulated hire was more than the current market 
hire, then the charter was ordinarily a liability to the charterer, in which event 
he has suffered no damage resulting from the loss of the ship; but the existence of 
the charter may well be an asset to the owner tending to increase the price which 
the owner could probably have obtained for the ship by selling it on the market 
at the time of the loss, so that the foreign owner owned more than a free ship.

. . . But if the charterer’s rights and interest in the vessel were an asset in its 
hands existing at the time of the loss, then it had an interest in the ship at that 
time and that interest was destroyed. Hence a claim can be here asserted in its 
behalf to the extent of its interest in the reasonable market value of the ship at 
the time of its destruction.

. . . the Umpire holds (1) that any loss of prospective profits as such resulting 
from the termination of that right is not a damage in respect of property for which 
Germany is liable under the reparation provisions of the Treaty of Berlin, but
(2) that to the extent that the claimant’s right to the use of the ship constituted 
an interest in the ship, comprehended in the computation of her reasonable 
market value at the time of her loss, Germany is obligated to make compensa
tion on behalf of the claimant.
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All marine insurance and war-risk insurance on the ship [the Vinland] itself 
was carried and paid for by the owner. The charterer carried war-risk insurance 
to protect it against the loss of freight moneys which it would have earned had 
the cargo been delivered at destination, and it collected from two insurance 
companies $11,000 war-risk insurance on account of the loss which it sustained 
in the sinking of the ship. This claim is here put forward for the net amount 
which the charterer would have earned from the carriage of such freight had it 
been safely delivered at its destination, less the $11,000 received by the charterer 
from insurance companies; and also for the net amount which it is claimed the 
charterer would have earned from the carriage of freights on another round trip 
during the life of the charter, bad the ship not been destroyed. Obviously the 
claim in the form presented is for the loss of prospective profits, and as thus 
presented it does not fall within the terms of the Treaty of Berlin.

But at the time the Vinland was destroyed the claimant by virtue of a valid 
charter was, against her owner, entitled to the full use of the whole ship for a 
fixed term, to use as it saw fit. If the hire stipulated to be paid thereunder was 
less than the current market price, this charter had a market value. The char
terer’s interest in this vessel under this contract was “property * * * belong
ing to’’ the charterer within the meaning of that term as found in the Treaty. . . .

Did this charter operate as a burden or an encumbrance on the ship so as to 
affect the price which a purchaser, desiring and able to buy, would have paid on 
the market for her, subject to the charter, at the time she was destroyed? If so, 
the owner at the time of her destruction owned only an encumbered ship, and the 
charterer had an interest in the ship when destroyed, equal to the difference then 
between the market value of a free ship and the market value of the encumbered 
ship.

The Umpire holds that the United States on behalf of an American charterer 
of a ship which has been destroyed is entitled to an award against Germany to 
the extent, but only to the extent, it shall establish that the charterer had an 
interest in her reasonable market value free of charter at the time of her destruc
tion and the extent of that interest.934 935

In Administrative Decision No. VII-A,936 dealing with “Claims of 
American Charterers of Foreign Ships and American Owners of Ships 
Chartered to Aliens", it became necessary for the Mixed Claims Com
mission, United States and Germany, to determine what, if any, 
estates or interests the charterers had in the vessels at the time the 
vessels were destroyed and the value of such estates or interests, in 
order to determine the value of the American interests therein, whether 
such interests were those of owners or charterers.

Umpire Parker held here that:
In each case in the group dealt with in the present decision Germany’s obliga

tion is under the Treaty limited to making compensation for the American-owned 
estate or interest in the tangible property destroyed—the ship—and such 
compensation is measured by the reasonable market value of that ship as of the 
time and place of her destruction, less the value of the foreign estate or interest 
if any therein, plus damages by way of interest on the remainder in accordance 
with those rules laid down in Administrative Decision No. III. The first step,

934 Decisions and Opinions 273, 308, 317, 330-332, 336-338, 339, 340-341, 342.
935 Ibid. 704-715.
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therefore, in measuring the damages, if any, sustained by an American claimant 
resulting from the loss of a vessel in which his estate or interest was less than the 
whole is to ascertain the reasonable market value of that ship as a free ship at 
the time and place of her destruction.!936]

After the amount of the reasonable market value of a free ship has been estab
lished, the next practical step is to determine the relative interest in such amount 
of the owner and the charterer respectively to the end that the American and 
foreign interests may be segregated. If the ship was American-owned the burden 
will ordinarily be on Germany to establish the extent of the foreign interest and 
the amount of the encumbrance imposed by the charter held by the foreigner. 
But if the ship was foreign-owned the burden will ordinarily be on the claimant to 
establish the extent of the American interest and the amount of the encumbrance 
imposed by the charter held by the American national.

In discharging these burdens resort cannot be had to determining the cash 
market value of a charter as such established through transfer and assignment as 
distinguished from subchartering, for charters have never to any considerable 
extent been sold and purchased for a present out-of-pocket cash consideration. 
In normal times there was no occasion for such a practice, as ordinarily the free 
tonnage supply was adequate to meet all demands. During the World War, at 
times when demands for tonnage were greater than the supply, the risk of the 
termination of the charter through the destruction of the ship was too great to 
justify the hazarding of a considerable out-of-pocket payment in the purchase of 
a charter. There is but one case before this Commission (and no similar cases 
have been cited in the testimony of the shipping experts) where a charter was 
assigned and transferred for a cash consideration, the assignee stepping into the 
shoes of the charterer and assuming his obligations. Rather than take the risk 
of such an investment the shipper preferred through subchartering to obligate 
himself to pay a higher rate when and as the ship was used without making any 
out-of-pocket investment or obligating himself to make any payment in the event 
of her loss. Ordinarily the charterer’s investment is the hire stipulated for in the 
charter which he pays if, when, and as earned, coupled with his obligation to make 
such payment to the owner (or if a subcharterer to the time-chartered owner) 
from time to time even though it may be substantially more than the current 
charter hire. While insurers were, under the law of averages, justified in taking 
the risk of insuring a charterer against loss of the vessel, each risk was; in accord
ance with established insurance practice, distributed and participated in by a 
number of insurers instead of being carried by one only.

But the absence of any established cash market value for charters as such does 
not imply that the charterer had not a substantial pecuniary interest in the ship 
constituting an encumbrance on her and susceptible of being measured by stand
ards other than the market value, and such other standards must be found for 
determining the value of the respective estates or interests of the owner and the 
charterer in a vessel at any particular time. As a basis for the application of such 
standards all of the terms of the charter must be fully developed and carefully 
considered in connection with the several factors hereinbefore enumerated which 
affect the value of a ship otherwise free. As pointed out in Administrative 
Decision No. VII (page 338) the chief factor which will ordinarily obtain in 
determining whether a charter is at a given time an asset or a liability to the 
charterer, “is the relation of the stipulated hire to the current market hire’’. After 
a most painstaking examination by the Commission it has been found impossible

936 The method adopted by the Commission in determining the reasonable 
market value of a free ship, as stated in Administrative Decision No. VII-A, is 
set forth, ante, at pp. 1040 et seq.
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to lay down any fixed rule or mathematical formula for measuring in every case 
the extent and value of the charter encumbrance, if any such is found to exist. 
But under conditions usually obtaining in the cases before this Commission this 
measure can be fairly taken by ascertaining the excess, if any, of the current 
charter hire at the time of loss over the hire stipulated for in the charter and 
extending such excess hire over that period (never exceeding the charter term) 
during which, under the law of averages, the ship under the conditions then 
existing would probably have survived and also probably have escaped requisition 
under circumstances working a frustration of the charter. The amount so arrived 
at (subject to the application of such other of the limiting factors hereinafter 
mentioned as may obtain in that particular case), reduced to its present value as 
of the date of the ship’s loss, will ordinarily represent the charter encumbrance 
and the value of the estate which the charterer had in the vessel.

In order to insure accuracy and uniformity in the Commission’s application of 
this rule, there has been assembled in the office of the Umpire a considerable body 
of pertinent data collected from the records of cases before this Commission and 
rom all available official sources, including—

(1) Many affidavits of shipping and of chartering experts with lists which 
were submitted by them of actual sales made and charters entered into during the 
war period;

(2) Compilations procured from different sources aggregating approximately 
700 time charters actually entered into in the United States during the war 
period, involving ships of United States, British, Canadian, Norwegian, Swedish, 
Danish, Dutch, Italian, French, Japanese, and other registry, tabulated in chrono
logical order with respect to the date on which the charter was fixed, giving the 
name of the ship, flag, tonnage, charter rate, trade, delivery, and range;

(3) Similar compilations of approximately 1,500 trip, voyage, and net 
charters;

(4) A complete statement of all charters on foreign and American ships which 
were approved by the United States Shipping Board from October 3, 1917, to 
May 26, 1919, setting forth chronologically in tabulated form the name of each 
vessel, her type, flag, tonnage, date of fixture, date of approval, name of charterer, 
voyage, cargo, and rate;

(5) A similar statement, covering the same period, of charters disapproved, 
cancelled, or modified by the United States Shipping Board with its reasons for 
such action, frequent among which was the failure to file with the Board a guar
antee to maintain and not exceed the Board’s rates;

(6) Charts showing graphically the fluctuations in the average rate paid for 
steam vessels of all sizes under time charters covering every portion of the war 
period and a considerable time both prior and subsequent thereto;

(7) A statement, compiled from official sources, of all war-risk insurance 
rates promulgated by the Bureau of War Risk Insurance, United States Treasury 
Department, (now United States Veterans Bureau) beginning with September 17, 
1914, and ending with November 27, 1918;

(8) A statement, month by month, compiled from official sources, covering 
all war-risk insurance written by the said Bureau of War Risk Insurance begin
ning with September, 1914, and ending with December, 1920, setting forth the 
amount of the insurance written, the amount of the losses paid, and the percent
age of losses paid to the insurance written;

(9) Similar data on British rates, insurance, and losses, compiled from official 
sources;

(10) A statement, by nationalities and by months, throughout the war, 
of gross tonnage of merchant shipping (excluding that of Germany and her allies) 
lost through enemy action, with a similar statement of new merchant vessels 
constructed and brought into service; and
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(11) Contemporary reports, contained in shipping journals and similar 
publications, and other data throwing light on shipping conditions as they existed 
at different times throughout the war period.

These data, with other pertinent evidence presented by or through either the 
American or the German Agent, will be examined, in connection with the facts 
of each particular case, in measuring whatever interest the charterers may have 
had in the ship at the time of her destruction.

For purposes of comparison it will be borne in mind that the charter rate 
per deadweight ton is influenced by the size of the ship, the rule being that (all 
other conditions being equal) the rate per deadweight ton decreases as the size 
of the ship increases. This is because the construction cost per ton of capacity 
is of course higher in small than in large vessels and also because the operating 
cost borne by the owner is less per ton in large than in small vessels.

For the purposes of comparison it will also be borne in mind that ordinarily 
the rate per deadweight ton is less in long-term than in short-term charters. 
This is because the shipowner, who usually has a substantial investment in his 
ship, is ordinarily content to take a less rate for a long term than for a short term 
if by so doing he is reasonably assured of a steady income which will yield him a 
fair return on his investment and furnish steady employment for his ship and 
crew without taking the risks of fluctuations in charter hire and freight rates.

Likewise for purposes of comparison, the restrictions, territorial and otherwise, 
contained in the charter are important as affecting its value. During the war a 
chartered vessel free to engage in European trade commanded a greater hire than 
a similar ship restricted to use outside of the war zone.

The risk of the termination of a charter through the destruction of the ship 
by an act of war had a distinct influence in determining the relative interest of 
the shipowner and the charterer. The value of the charterer’s interest largely 
depended on the probable life of the vessel. This was not true to so great an 
extent with respect to the owner, who, as a rule, was protected against loss by 
war-risk insurance, the heavy premiums on which were frequently paid by the 
charterer, especially with respect to charters entered into during the war. By 
the law of averages the risk of loss of a chartered vessel as it then appeared at 
any given time can be approximated by the application of the war-risk insurance 
rates which were then in effect and applicable to the particular trade in which 
the ship was at that time engaged, taking into account the safe margin allowed 
by the insurers.

The risk of frustration of the charter through requisition can be fairly approx
imated in the light of the extent to which the requisitioning power was exercised 
at the particular time.

The probability of the termination of the war and its being followed by a violent 
decline in charter hire and freight rates was a risk affecting the value of the 
charters in some of the cases before the Commission. One of the leading American 
charter experts, testifying before this Commission, has stated that “every one 
recognized that the minute the war ended there might come such a drop in freights 
and values as to practically make tonnage of no value temporarily.’’ While this 
is probably an extreme statement, it will nevertheless be recalled that in fact 
the average time-charter hire per deadweight ton per month did drop from 
approximately 58s. at the time of the signing of the Armistice to approximately 
29s. toward the end of the first half of 1919, when there was a recovery, and that 
by the end of 1919 the rate was approximately 47s., after which time-charter 
rates steadily declined to approximately 17s. at the end of 1920 and to approx
imately 7s. at the end of 1921. During the war period the prevailing opinion, 
broadly speaking, seems to have been that charter rates would following the 
termination of the war decline to approximately their average during the 15
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years preceding the war. That opinion was apparently abundantly justified by 
the decline in tonnage values and in time-charter rates which followed the 
termination of the Boer-War.

The World War found numerous long-term charters in existence. Wherever 
the owner had bound himself to operate the ship and to bear the expense of all 
insurance including war-risk insurance, the gradually mounting operating costs 
increasingly absorbed the charter hire until in a number of instances the hire 
did not suffice to pay them. But after the declaration of war very few time 
charters were entered into for a longer period than one year and usually they 
were for shorter terms save such as provided for delivery after the termination 
of the war. Even in the early days of the war, because of the unsettled con
ditions in shipping and the impossibility of forecasting the future, the charterers 
preferred to pay higher rates for one or two round trips or for a few months 
rather than to commit themselves under even a 12-month fixture. In many 
cases the charterers obligated themselves to carry war-risk insurance for the 
account of the owners in amounts substantially in excess not only of the actual 
original cost of the ships but in some instances the higher cost of their reproduc
tion under the conditions then existing. The premiums on such insurance as 
a general rule would be paid by the charterer only voyage by voyage. Con
sequently the extent of his liabilities under the charter could never be accurately 
defined until the last payment had beeil made. As the cost of war-risk insurance 
increased, in some instances far beyond what could reasonably have been fore
seen by the charterer at the date of the fixture, the obligation to carry insurance 
for the account of the owner became more and more burdensome. The terms 
of each charter, under conditions obtaining at the material time, with respect 
to the extent of the charterer’s obligation to carry war-risk insurance for the 
owner’s account, will be carefully examined by the Commission in determining 
the value of the charter and in comparing it with others.

The foregoing is not intended as an all-inclusive enumeration and analysis of 
the numerous factors which affected the value of vessels and of charters or as 
furnishing an exact formula for computing the relative interests of the owner 
and the charterer of a ship during the war. Its purpose is to enumerate the 
most important factors which will be taken into account in determining such 
values and such interests, in order to assist in the preparation and presentation 
of all cases of the classes here dealt with. The data which have been assembled 
by the Agencies and the Commission will be helpful in ascertaining average 
values and rates at a given time but they furnish only a general guide which at 
best requires adjustments in the light of the facts and conditions which may 
be found to have existed in each particular case. All of the pertinent facts in 
each claim asserting an alleged American interest less than the whole in a ship 
which has been damaged or destroyed will be fully developed in the light of this 
opinion, that the Commission may measure the extent and value of the American 
interest, if any is found to exist, under the principles established in Administrative 
Decision No. VII.937

937 Decisions and Opinions 706, 709-715.
In the following cases it was held that the charters did not constitute encum

brances on the vessels and that there was no liability on the part of Germany to 
the American charterers for the destruction of the vessels:

Gulf Export Company (United States v. Germany), Decisions and Opinions 
725, docket 6629 (freight stipulated to be paid in the charters of the Asbjorn 
and the Farmand, Norwegian vessels, was, in each case, fully equal to or 
perhaps a little in advance of the average net charter rates in effect when 
the vessels were destroyed by German submarines);

[Footnote continued on p. 1293.]
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Where the charter was an encumbrance on the vessel but the 
charterer's interest in the vessel was fully covered by insurance
Footnote 937—Continued.

Barber & Co.y Inc. (United States v. Germany), ibid. 748, docket 6969 (the As- 
kild, a Norwegian vessel, was destroyed while en route to New York for loading 
under a “net charter" currently entered into at a rate of hire which was “equal 
to or possibly a trifle above the going rate at the time she was destroyed");

William H. Martin, Jr., Administrator of the Estate of William Henry 
Martin, deceased (United States v. Germany), ibid. 751, docket 6640 (no 
attempt made to show that the charter was an encumbrance on the ship 
Einar Jarl—claim disallowed on this and other grounds);

Gaston & Company, Inc. (United States v. Germany), ibid. 764, docket 
2570 (not alleged that the charter hire stipulated for the bark John H. 
Kirby was less than the charter hire then current or that the said charter to 
any extent operated as an encumbrance on the bark);

West India Steamship Company (United States v. Germany), ibid. 753, 
docket 6970 (claimant company had entered into a charter-party with the 
owners of the Norwegian steamship Hero for a term of six months beginning 
with the date of delivery of the vessel—between January 1 and February 28, 
1917; the Hero was sunk by a German submarine on December 18, 1916, prior 
to delivery; held that the charterer had no “present pecuniary interest in 
the vessel at the time of her loss");

Gans Steamship Line (United States v. Germany), ibid. 730, docket 6624 
(charterer’s interest in the Swedish steamship Fridland covered by insurance 
collected; held that the claimant had sustained no loss for which Germany 
was liable);

West India Steamship Company (United States v. Germany), ibid. 687, 
docket 24 (no evidence that the hire stipulated to be paid by the charterer 
was “less than the current market hire at which similar ships could have been 
chartered at the time the Vinland was destroyed" or that “the charter 
operated as a burden or an encumbrance on the ship so as to affect the price 
which a purchaser desiring and able to buy would have paid for her, subject 
to the charter, at the time she was destroyed").

In the following cases it was held that the charter was a burden on the vessel 
at the time of its destruction and that compensation should be made by Germany 
to the charterers:

Barber & Co. (United States v. Germany), Decisions and Opinions 748, 
docket 6969 (when the Yasukuni Maru, a Japanese vessel, was destroyed, the 
owner was receiving a charter hire of 5s. 6d. per deadweight ton per month 
from Messrs. Phs. Van Ommeren (London), Ltd., oh a twelve months’ time 
charter; the original time charterer was receiving the net difference between 
this original charter hire and 14s. 6d. per deadweight ton per month, the 
rate of charter hire in a sub-charter to the claimant’s predecessor for about 
six months; and the sub-charterer had the use of the vessel for 14s. 6d. per 
deadweight ton per month, at a time when the market hire for periods of 
from four to six months was 20s. per deadweight ton per month; the vessel 
was sunk by a German submarine at a time when the vessel had been in 
use one and one-half months under the sub-charter. Held: that the original 
time charter constituted a very substantial burden and encumbrance on the 
vessel at the time of her loss but that the sub-charter of the claimant did not; 
that the sub-charter in effect sublet the ship to the claimant for a limited 
period at an increased hire and assigned to claimant a proportionate interest 
in the chartered owner’s interest in the vessel; and that taking into considera-
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and the insurance was collected by the charterer, no indemnification 
for the charterer’s interest in the vessel was allowed by the Mixed
Footnote 937—Continued.

tion the remote risk of requisition in the case, the risk of destruction, etc., 
$43,000 with interest at 5 percent from the date of destruction of the vessel 
should be awarded).

The Interocean Oil Company (United States v. Germany), ibid. 741, docket 
6848 (Norwegian steamer Christian Knudsen chartered in 1912 for eight 
years, was destroyed in 1916 by Germany, when there were four more years 
of the charter to run; charter hire far below the current rate made the charter 
a valuable one, and claimant’s charter undoubtedly operated as a burden 
and an encumbrance on the vessel; Commission allowed the value of the 
claimant’s interest in the vessel, less the amount of insurance collected, with 
interest at 5 percent from the date of destruction).

Union Oil Company of California (United States v. Germany), ibid. 715, 
docket 6623 (in 1912 claimant company, an American corporation, entered 
into a charter-party for the use of a British tank steamer, the Elsinore, 
for a period of seven years, beginning on the date of the delivery of the vessel, 
March 12, 1914; the vessel was sunk by the German cruiser Leipzig on 
September 11, 1914; held that the claimant’s charter was an asset to it 
(£2,850 a month was the stipulated hire) and constituted an encumbrance 
on the free ship vesting the claimant charterer with an interest therein; 
$75,000 was allowed as the value of the claimant’s interest in the vessel).

Munson Steamship Line (United States v. Germany), ibid. 719, docket 6627. 
American charterer of the British steamer Lodaner y which was destroyed 
by a German submarine on or about April 14, 1918, had chartered the vessel 
for a period of five years, beginning March 23, 1916, the charter rate for the 
fourth and fifth years being only one half of the rate of the first two years, 
but the average rate for this five-year charter was 6s. 9-3/5d. per deadweight 
ton per month, or approximately the average time-charter hire for the year 
1900 and the year 1912, which were the peak j^ears of the fifteen-year period 
prior to the World War; the average time-charter hire per deadweight ton 
per month at the time of the signing of the Armistice was approximately 58s. 
and dropped to approximately 29s. toward the end of the first half of 1919, 
when there was a recovery, and by the end of 1919 the rate was approximately 
47s., after which time-charter rates steadily declined to approximately 17s. 
at the end of 1920, and to approximately 7s. at the end of 1921; claimant’s 
charter would normally have expired March 23, 1921; however, there was a 
restriction in the charter against using the vessel in European trade during 
the period of the war, which greatly reduced the value of the charter, as the 
highest freight rates and the highest time-charter rates were commanded by 
ships free to engage in European trade; when the charter was entered into 
in the latter part of 1915 the current, unrestricted, time-charter rate for 
British steamers for a term of twelve months was approximately 14s. per 
deadweight ton per month, as compared with the hire of 6s. 9-3/5d. stipulated 
in this five-year charter.

As a British ship the Lodaner was subject to requisition by the British 
Government; this right was exercised January 26, 1917, and there was paid 
therefor as requisition hire 11s. per gross register ton per month. Beginning 
March 23, 1918 the requisition hire exceeded the charter hire, and the ship 
was destroyed on April 14, 1918. In holding that the charter was an encum
brance on the vessel, Umpire Parker stated that:

It is manifest that the risk of destruction existing just prior to the loss 
of the Lodaner was very great and that the value of the claimant’s
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Claims Commission, United States and Germany.938 Also, where 
the claimant had no interest in the vessel destroyed for which com-
Footnote 937—Continued.

charter interest in her, which would terminate with her loss, was corre
spondingly reduced. . . .

At that time the Lodaner was not a free ship but a requisitioned ship. 
Her value as a requisitioned ship, as legally ascertained under the 
laws of Great Britain, to which she was subject, was £95,000, and that 
amount was paid by the British Government to her owner. . . .

To what extent, then, did the claimant’s charter work a burden or an 
encumbrance on this requisitioned ship so as to affect the price which 
a purchaser desiring and able to buy would have paid on the market 
for her, subject to the charter, at the time she was destroyed?

The risk of her destruction was great; but, even assuming that this 
risk would continue unabated and that she would continue under 
requisition throughout the charter term, then, under the law of averages, 
the Lodaner had somewhat less than an even chance of outliving the 
charter period. During her life under requisition the claimant would 
reap the benefit of the excess of requisition hire over charter hire. 
On the other hand, there was a strong probability that the war would 
terminate long before the expiration of the charter period, in which 
event the risk of the destruction of the ship during the period of the 
duration of the war less than the charter period would be substantially 
reduced, and the claimant’s chance to profit by the extremely low charter 
rate of 5s. per deadweight ton per month correspondingly increased. 
On the whole the Umpire finds that the charter was an encumbrance on 
the Lodaner, subject to the government requisition in existence at the 
time, and that the claimant had an interest in the ship within the rule 
announced in Administrative Decision No. VII.

Applying the rules announced in Administrative Decisions No. VII 
and No. VII-A, the Umpire finds that on April 14, 1918, when the 
Lodaner was destroyed, claimant had an interest in her of the value of 
$145,000.

[Ibid. 723-725.]
Gans Steamship Line (United States v. Germany), ibid. 737, docket 6625. 

Charterer had a low-rate charter for the winter months for a period of nine 
years, beginning with the season of 1911-1912; held that—

claimant’s charter was a valuable one constituting an encumbrance on 
the ship. . . . Taking into account all the risks of loss in arriving at 
the probable duration of the charter, and also taking into account the 
uncertainties as to the duration of the war and the probable effect on 
charter hire of its termination, in arriving at the then value of the 
charter with its three unexpired winter seasons [when the Themis sank, 
October 12, 1917], and taking into account all of the other factors 
enumerated in Administrative Decision No. VII-A and applying the 
principles announced therein and in Administrative Decision No. VII, 
the Umpire finds that the claimant had an interest in the Themis at 
the time she was destroyed of the value of $467,000.00. [Ibid. 740-741.] 

Since the claim was impressed with an American interest only to the extent 
of 80 percent, 80 percent of the amount just named, or $373,600, with interest, 
was awarded the claimant.

938 See, for example, American Union Linet Inc. (United States v. Germany), 
Decisions and Opinions 733, docket 6886 (claim for charterer’s interest in the
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pensation was claimed, except that of a broker in offering her for 
charter on a commission basis, the claim was disallowed.939

INSURANCE

In conformity with the necessity of proving that the claimant has 
suffered actual loss, it is held that where the claimant has been in
demnified for the loss of property by the payment of insurance, to 

. . that extent he is not entitled to further indemnity.
indemnS^ed6 The right °f recovery to the extent to which insurance

is paid, usually vests in the insurer, provided, of 
course, that he is a national of the claimant state.940 Where the 
insurer is a national of the respondent state or of a third state, no 
wrong exists as between the claimant state and the respondent state, 
and, hence, an international claim does not arise.

Kane, in his Notes on questions decided under the 1831 conven
tion with France of July 1831, states in regard to the disposition of the 
money received from France by the United States on account of seiz
ures, captures, sequestrations, and confiscation of “property” of 
American citizens, that the Commissioners decided that the interests of 
an insurer constituted such “property” as to be included in the terms 
of the convention. He said:

At the same time, the party was not required to show that his interest was 
such as a court of law would recognize and sustain. It was evidently the object 
Partial loss paid of the treaty, to make indemnity to all who had been aggrieved 
by insurer by French spoliations; and this could only be done, by rest or-
indemnified ing an parties to the condition in which the spoliation found
them, so far at least as was consistent with the supervening contracts.
Footnote 938—Continued.
Shigizan Marut a Japanese vessel destroyed by Germany on July 7, 1917, in 
which the claimant charterer held the charter by assignment from the original 
charterer).

039 B. W. Lougheedt Inc.y by William F. Clare, James L. Clare, and Bertrem W. 
Lougheed (United States v. Germany), ibid. 755, docket 6967.

940 jror example, a claim was presented to the Tripartite Claims Commission, 
established by the United States, Austria, and Hungary under the agreement 
signed November 26, 1924, by the United States on behalf of the Grubnau Bros.t 
Incorporated, and the Atlantic Mutual Insurance Company, for the value of wool— 
$4,569.60—seized on October 2, 1914 by the Austro-Hungarian military authori
ties while it was in transit to an Austrian purchaser. The claim was allowed. A 
portion of the amount so allowed was to be paid to the American corporation, 
which was the successor of the original owners of the claim; and another portion 
of the award was to be paid to the insurance company, also an American cor
poration, which had paid the owners of the wool $3,677 on a policy of insurance, 
the payment operating as an assignment of the claim for the loss to the extent of 
the amount paid. (Final Report of Commissioner and Decisions and Opinions 
(1933) 74, docket 1.)

Where the increase of value or anticipated profits are not allowable to the 
insured under local law, it has been held that an insurer of increased value or 
anticipated profits has no right to subrogation in respect of those items in case of 
the loss of the insured cargo. (See Standard Marine Insurance Company, Limited, 
v. Scottish Metropolitan Assurance Company, Limited (1931) 283 U. S. 284.)
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It was by the application of this principle, that rights of insurers were ascer
tained. They were regarded as quasi-owners of the property insured, having an 
interest to the extent of their liabilities on account of it. When, therefore, these 
liabilities were fixed and defined by the act of capture, the insurers were allowed 
to reclaim the amounts which they had paid, without regard to the question, 
whether the loss was total or partial. There was this difference between them 
and the representatives of a contingent property generally, that the insurers’ 
liability became absolute as a direct and necessary consequence of the unlawful 
agency of France;—and, by analogy to the rule which makes an abandonment 
when accepted refer back to the time of loss, their right of claim after payment was 
held to attach as from the moment when their liability ceased to be contingent. 
So far indeed as France was concerned, they were plainly interested from the 
beginning; for it was they, upon whom by pre-existing contract, the loss if any 
occurred was to fall.

The commissioners under the Florida treaty appear, from their report, to have 
viewed this question differently. They regarded insurers as assignees, and 
recognized them as claimants, only where they were entitled to a cession from 
the assured; in other words, only where they had paid a total loss. I do not 
know whether their awards were uniformly regulated by this principle; but it 
has seemed to me, that its application must have been unhappy, in cases where 
the loss was partial. It would scarcely appear reasonable or just, to give recourse 
upon the fund to a claimant, who had already received indemnity from the 
insurers, and had thus shifted the loss upon them; and to deny it to the parties 
who, in virtue of their contract, had been compelled to bear the wrong. Yet 
such a decision could scarcely be avoided on a case of partial loss, if the right to 
demand a cession was an essential part of an insurer’s title to reclamation.

I had less embarrassment in differing upon this point from the eminent men 
who composed that board, in consequence of remarking that the broader doctrine 
has been judicially asserted by one of the most distinguished jurists of our country. 
In the case of Gracie v. The New York Insurance Company, 8 Johns. Rep. 237, 
245, the plaintiff, who had sustained a loss in consequence of French capture 
beyond the amount of his policy with the defendants, and beyond the value 
of the goods, refused to abandon, and claimed for a partial loss. The supreme 
court of New York held, that there was no existing hope of recovery in 
the case which could be the subject of cession; and chief justice Kent, in deliver
ing the opinion of the whole court in favour of the plaintiff, expressed himself as 
follows on the point under consideration: “any chance of reimbursement must 
be the result of future negotiations between the two governments; and if France 
should at any future period agree to and actually make compensation for the cap
ture and condemnation in question, the government of the United States, to 
whom the compensation would in the first instance be payable, would become 
trustee for the party having the equitable title to the reimbursement; and this 
would clearly be the defendants, if they should pay the amount.”

The engagement for compensation, which at that time was a remote contin
gency, was realized by the convention of 1831; and the insurers, who were com
pelled to pay a partial loss under the decision which has been quoted, without 
receiving a cession or being entitled to receive one, were among the accepted 
claimants before the commissioners. Should it be said, that in the allowance of 
their claim the legal rights of other parties were disregarded, it may be answered, 
that there could be no strictly legal right to recourse upon such a fund. The 
entire claim, while it continued against France, however high its obligation, was 
jus precarium as to the remedy,—and arguments would be wanting to show 
that the fund in the hands of our government ought to have been more accessible 
to the claimant who held merely the evidence of legal title, than to him who had 
been substantially aggrieved.
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The analogy is striking, between the rights of a party insured against his 
insurers, and those of a claimant under the treaty before the commissioners; 
and the words of lord Mansfield in a well known case, may be applied to either with 
equal justice: “the demand is for indemnity, and must be founded upon the nature 
of the damnification as it really is at the time of the demand. Whatever undoes 
the damnification, in the whole or in part, must operate upon the indemnity in the 
same manner”. Hamilton v. Mendes, 2 Bur. 1198.

A party assured can have no recourse against his insurer, except so far as he has 
sustained an actual loss. The occurrence of the contingency insured against, is 
only the first condition: it is the loss which follows, that perfects his claim. If he 
has made insurance on his debtor’s life, the policy is at an end when his debt is 
paid; Godshall v. Bolero, 1 East 80; and independently of the special covenants 
which are found in our policies, the receipt of indemnity, whether partial or full, 
from one insurer, is a discharge pro tanto of the others. There is no such thing as 
a double indemnity.

It is plain, that the court of New York looked elsewhere than to the rule of legal 
title, for a definition of the interests which were to receive indemnity under the 
treaty. In the case before them, the legal title was retained by Mr. Grade, and 
he was not required to surrender it; but so far as he should receive compensation 
from the insurers, it was held that they would become claimants in his stead. 
This was precisely the rule which the commissioners adopted. So far as a party 
had been sheltered from loss by the intervention of others, his claim was reduced 
or entirely determined; and they on the other hand became valid claimants for 
the amount of the injury from which they had relieved him.

A consequence of this principle was, that the amount paid by an insurer indi
cated in all cases the measure of his claim in that character. While he was allowed 
to come in without legal title, to recover the partial loss which he had paid, he was 
not permitted to avail himself of the legal title, with which the payment of a total 
loss had invested him, to recover more than the sum he had insured. The first 
claim to indemnity was admitted to be his in both cases; but so soon as he was 
made whole, the right of claim reverted to the original holder.

II. The principal cases, in which a claim was held to be invalidated by the 
claimant himself, were those in which he was entitled to relief under the treaty of 
1800, and omitted to avail himself of its provisions, and those in which he had 
already received indemnity.

3. But the cases of most frequent occurrence, in which the claim was held to 
have been already satisfied, were those in which the loss was borne by insurers. 
We have already seen that under the principle which awards the indemnity 
to him who sustained the substantial injury, insurers when they had paid a loss 
became pro tanto interested in the fund. Special agreements however distributed 
the interests in some cases differently. An insurer sometimes became invested by 
contract, like another purchaser, with the whole claim of his assured; and some
times the claim to indemnity was under a compromise surrendered by the insurer. 
But even in these cases the principle underwent no modification. The rights 
under the treaty were still held to have vested in the party who was substantially 
injured by the act of France; and if either the insurer or his assured obtained an 
award for more than he had lost, it was only as assignee of the other’s interest. 
The spes recuperandi was not held to be the indispensable companion of a valid 
reclamation. The former passes by cession, and only as a consequence of abandon
ment: the latter was recognised wherever a loss had been paid, whether partial or 
total. In the case before the supreme court of New York, 8 Johns. 237, the
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insurer received neither abandonment nor cession, but he had the title to indem
nity: the spes recuperandi did not pass to him, but he acquired the right of 
reclamation.

It follows from this, that where insurances were made by foreign underwriters, 
the payment of a loss by them was an absolute relief to the fund, diminishing 
by so much the claims against it. And this, whether they paid a partial or a total 
loss. The right to indemnity, which would otherwise have been theirs, was pre
cluded by their alienage: they never acquired an interest under the treaty, and 
could neither transfer nor secure an interest to others. Thus, in the case of The 
Brothers, Steinhaur, No. 306, where insurance had been made in England, and a 
total loss paid, but the owner was allowed to reserve the spes recuperandi in con
sideration of his remitting a small charge for expenses; the board held that the 
owner was already indemnified, and disallowed his claim.941

The Commissioners (Hugh Lawson White, William Bang, and 
Littleton W. Tazewell) appointed by the United States in accordance
Total loss aid art^e ^ Florida treaty of February 22,

1819 with Spain, made awards to insurers as assignees 
and recognized them as claimants only on condition that they were 
entitled to a cession from the assured for the payment of a total loss. 
That Commission stated in its report of June 8, 1824, that:

. . . And here the undersigned feel it their duty to state that more than one 
moiety of the amount of all the claims allowed, and a larger proportion of those 
rejected, have been preferred by underwriters. As the loss by them complained 
of resulted directly and immediately from their own contract, and was to be 
traced to the illegal acts of others only remotely through that contract; and as, 
for entering into this contract, they had received a valuable consideration, in the 
premium paid for taking upon themselves the very risk which had produced their 
loss, the Commission at a very early stage of their proceeding decided that no 
underwriter as such had any claim upon this fund provided by the Treaty. The 
claims of American citizens, therefore, who came before the board claiming for the 
losses they had sustained by insuring the property of foreigners, which had been 
illegally taken by France or Spain, were never received. And it was only when 
the American citizen, who had sustained a loss provided for by the Treaty, having 
been indemnified against this loss by an American underwriter, had abandoned, 
or was bound to abandon and assign his interest in the subject insured to the 
assurer, that the claims of underwriters have ever been received. But, claiming 
as assignees of a party who had a good claim, these their derivative claims have 
always been allowed for the sum by them insured and paid, where that sum did 
not exceed the true value of the subject insured, according to the principles settled 
by the board, for ascertaining this value, as above stated.

In making such allowances to underwriters, the Commission was well aware 
that its effect would be to allow them more than they had lost, by the amount of 
the premium received from the party insured, which premium he had voluntarily 
paid and must have lost in any event. So, too, in making the allowance of 
freight, the Commission was well aware that the full wages of seamen had not 
been paid, probably, in any of the cases where such freight was given. But, in 
these and many other cases which occurred, the board, having ascertained the full 
amount of the loss, distributed this amount so ascertained amongst the different 
parties claiming it before them, and seeming to have a right to receive it (no

941 Kane, John K., Notes on Some of the Questions decided hy the Board of Com 
missioners under the Convention with France, of I&h July 1831 (1836) 23-28, 90 
91-92.
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matter in what character), without deciding, or believing itself possessed of the 
authority to decide, upon the merits of conflicting claims to the same subject. 
To whom of right the sum thus awarded when paid may belong, or for whom, 
how, or in what degree, the receiver ought to be regarded as a Trustee of the sum 
received, were questions depending upon the municipal laws of the different States 
of the Union, the application of which to the facts existing in any case the board 
did not feel itself authorized to make, and therefore abstained from instituting 
any enquiry as to the facts necessary to such a decision. These remarks the Com
mission think it proper thus to make, lest their award may be considered as barring 
and finally settling pretensions into which this board have in truth neither made, 
nor believe itself authorized to make, any examination whatever; but have pur
posely left open, for the adjudication of others, who will have better means of 
ascertaining the facts.942

The American brig Enterprize (Elliot Smith, master) sailed from 
Alexandria, then in the District of Columbia, on January 22, 1835, 
for Charleston, South Carolina, with seventy-three slaves on board. 
She encountered severe weather and was driven from her course; and 
after being three weeks at sea the vessel, because of her leaky condi

tion, put in at Hamilton, Bermuda. There the slaves 
Memnified on board were liberated by the authorities. A claim 

against Great Britain for the losses sustained on ac
count of such liberation was presented by the United States to the 
Claims Commission established under the convention of February 8, 
1853 (Joshua Bates of London, Umpire, Nathaniel G. Upham, United 
States Commissioner, and Edmund Hornby, British Commissioner).943 
Mr. Bates held that Great Britain was liable, and awarded $16,000 to 
the Augusta Insurance and Banking Company and $33,000 to the 
Charleston Marine Insurance Company.

The Geneva Tribunal established in conformity with articles I to 
XI of the Treaty of Washington, dated May 8, 1871, found (Septem

ber 14, 1872) Great Britain liable for the damage 
inflicted upon nationals of the United States by the 

Alabama and her tender (the Tuscaloosa); by the Florida and her 
tenders (the Clarence, the Tacony, and the Archer); and by the Shen
andoah (after her departure from Melbourne). These vessels were 
known as the “inculpated cruisers”. The Tribunal also found that 
Great Britain was not liable for the damage inflicted by a larger 

number of vessels, thereafter known as the “excul- 
Smfoflnsm'ance Pate(i cruisers”. A claim for the general “enchanced 

payment of insurance” was put forward at Geneva by 
the United States as a national claim against Great Britain and not 
on behalf of individual claimants. These losses were doubtless con-

Alahama claims

942 5 Moore’s Arb. 4507, 4516.
For a case involving conflicting claims to an award made by this Commission, 

see Comegys v. Vasse, where the Supreme Court of the United States recognized 
the assignees in bankruptcy of Vasse, an underwriter to whom abandonments had 
been made, as the proper recipients of the award. (1 Pet. (1828) 193.)

943 Report of Decisions (1856) 187, 236.



PROPERTY 1301

sidered indirect or remote losses by many, because the exporter or 
importer who paid the insurance premiums had, in the majority of 
cases, passed on his loss in the price paid or charged, so that it was 
practically impossible to trace the loss to the producer or the consumer 
who actually sustained the loss. It was also impossible to determine 
to what extent the exculpated cruisers had caused the payment of 
enhanced premiums, or to what extent such enhancement was caused 
by the inculpated cruisers. The claim for the payment of enhanced 
premiums of insurance was presented by the United States seemingly 
as makeweight, rather than with the hope that it would be allowed 
by the Geneva Tribunal. '

By an interlocutory decision dated June 19, 1872, the Geneva 
Tribunal announced (confidentially at first) through Count Sclopis, 
the President of the Tribunal, on behalf of all the Arbitrators, that—
the arbitrators think it right to state that, after the most careful perusal of all 
.that has been urged on the part of the Government of the United States in respect 
of these claims [1st, “The losses in the transfer of the American commercial 
marine to the British flag;” 2nd, “The enhanced payments of insurance;” and 
3d, “The prolongation of the war, and the addition of a large sum to the cost of 
the war and the suppression of the rebellion”] they have arrived, individually and 
collectively, at the conclusion that these claims do not constitute, upon the 
principles of international law applicable to such cases, good foundation for an 
award of compensation or computation of damages between nations, and should, 
upon such principles, be wholly excluded from the consideration of the tribunal in 
making its award, even if there were no disagreement between the two govern
ments as to the competency of the tribunal to decide thereon.944

Losses by 
insurers

Claims had also been presented by the United States on behalf 
of insurance companies asking reimbursement through subrogation 

for the losses sustained by them in the payment of 
insurance to American nationals. These claims were 
included in the total claim made by the United States, 

and were apparently included, in part, in the award of $15,500,000 
paid by Great Britain to the United States. Under the act of 
Congress of June 23, 1874, providing for the establishment of a com
mission to distribute the sum received from Great Britain, it was 
stipulated that the claims of insurance companies for the recovery 
of the sums paid by them for losses sustained under war-risk policies 
issued by them, should be disallowed unless the claimants could show 
that the aggregate of all war-risk losses paid by them exceeded the 
aggregate of all war-risk premiums or other gains received by them, 
and that in the case of any such allowance “the same shall not be 
greater than such excess of loss”.945

The First Court of Commissioners of Alabama Claims passed upon 
these claims, care being taken that “double claims”—that is to say,

944 J. C. Bancroft Davis, Report (1873) 21, 22.
945 18 Stat. 245, 248.
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claims by the insured and the insurer—were not both allowed for the 
same loss. However, only six of the claims for losses sustained on 
account of the payment of insurance for actual losses, amounting to 
$111,055.23 (not including interest) of the more than $5,111,000 
claimed on this account at Geneva, could be brought within the 
terms of the act of June 23, 1874, by a showing that the war-risk 
losses sustained by the claimants were greater in amount than the 
aggregate premiums and other gains on the war-risk insurance 
written by them.946

946 Judge Jewell, in delivering the opinion of the Commissioners in the case of 
The Commercial Mutual Marine Insurance Company, stated that after a careful 
examination of the evidence the Commissioners had arrived at the following 
conclusions:

That, by a proper construction of the law, we are to find, first, what 
amount was lost by this corporation by the acts of the Alabama, the Florida, 
and the Shenandoah after she left Melbourne. Under the law they may 
recover the amount of these losses; provided, their net losses on all their 
war-risks were as great, or greater, than this amount; but, if not as great, 
they may recover to the extent of their net loss.

The sum of the losses of this claimant by the cruisers above named we find 
to be $50,956.80.

Second. We are to find what was the sum by which the claimant’s “losses 
in respect of its war-risks during the late rebellion exceeded the sum of its 
premiums or other gains upon or in respect to such war-risks.” (§ 12.)

By this we understand we are to find what the result of its war-premium 
business during the late rebellion was, and if, on the whole, such business 
was attended with a profit, we can allow nothing to the claimant, but if such 
business resulted in a loss, we are to fix such a loss, and may allow to the 
claimant the whole or a part of the amount of his losses caused by the 
Alabama, the Florida, and the Shenandoah, to the extent of the net loss so 
found to have resulted from such business, but no more.

We think in such business is to be included the results of its payments and 
receipts for re-insurance, for the practice of re-insurance is lawful and of 
common usage among insurance companies, and made obligatory by the 
laws of Massachusetts upon this claimant under certain circumstances.

This construction of the law accords with the views expressed in the debates 
in Congress upon the passage of the bill.

Mr. Butler, one of the managers on the part of the House of Represent
atives, said, “the committee of conference have agreed to the Senate bill, 
so far as it does not allow the insurers and underwriters to be paid, except 
when, upon stating an account of profit and loss, it appears that the under
writers have incurred losses on the whole business.” (Cong. Record, June 
22, 1874, p. 5374.) As to the underwriters who have not suffered a loss in 
their whole business, the report simply says they cannot recover any pay 
before this tribunal. (Ibid., p. 5375.)

In the Senate, in the discussion of the report of the committee of con
ference, Mr. Morton said: “The bill provides that the insurance companies 
shall not be paid except when their losses exceed their profits, taking their 
whole business into consideration, during the war. If on the whole they 
have lost more than they have made, then they shall be paid for that loss 
over and above their profits.” (Ibid., p. 5364.)
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Claims for which the claimant, or his assignee or legal representa
tive, had received compensation or indemnity from any insurance 

company, insurer, or otherwise, were not allowable 
insured y under the terms of section 12 of the act of June 23,

1874, except for the difference between the loss or 
damage actually suffered and the indemnity so received.947
Footnote 946—Continued.

Mr. Thurman said: “This conference bill * * * provides that insur
ance companies may be paid, if upon an exhibit of their business they have 
sustained loss, the excess of their loss above their profits.” (Ibid. 5359.)

We do not, however, allow anything for the expense of doing the busi
ness, such as salaries, office-rent, &c., all such expenses being a part of the 
ordinary business of the corporation, and the means of fixing their amount 
being very uncertain.

The net loss of the claimant in respect to all its war-risks we fix at the 
sum of $45,247.12.

Although the amount of its losses by the Alabama, Florida, and Shen
andoah was $50,956.40, we can only award so much of this sum as equals 
the amount of its net loss growing out of all its war-risks, or the sum of 
$45,247.12, leaving $5,709.28 balance of losses by the inculpated cruisers 
unprovided for.

The only remaining question is, what shall be declared to be the date of 
such loss, or, in other words, from what date shall such sum begin to draw 
the statutory interest?

The claimant presented certain calculations in regard to interest, but they 
were all entirely arbitrary, and to be adopted only in case the result which 
they produce would effect substantial justice. We prefer to ignore all of 
them, and to fix the date of the loss, or date from which our award shall 
bear interest at 4 per cent., as the 28th day of June, 1865, the day of the 
last depredations by the Shenandoah.

We therefore award to the claimant the sum of $45,247.12, with interest 
at 4 percent, from June 28, 1865.

[John Davis, Report (1877) 115-116, docket 1089.]
In The Ocean Mutual Insurance Company case, the Commissioners said:

In this case we apply the same principles which governed us in the preced
ing case [The Commercial Marine Insurance Company case].

We find the aggregate of the losses of this corporation caused by the acts 
of the Alabama, the Florida, and the Shenandoah after she left Melbourne 
to have been $48,850.

But an examination of the business of the corporation shows that “the 
sum” by which “its losses in respect to its war-risks exceeded the sum of 
its premiums or other gains upon or in respect to such war-risks during the 
late rebellion” was only $17,425.86.

That is, the net loss of the corporation, (exclusive of the expense of doing 
the business, which we disallow,) by reason of the war-risks it assumed dur
ing the late rebellion, amounted to that sum.

The amount of its losses by the cruisers covered by the treaty is, then, 
$48,850. Net loss on its war-business, $17,425.86. This last sum is the 
amount to which we must, under the provisions of the twelfth section of the

947 Footnote on p. 1304. 
114297—37----- 83
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Several claims were filed before the Commissioners setting forth 
that money had been paid to insurance companies for insurance on 

property against destruction by the so-called in- 
destroy^n0t surgent cruisers and claiming indemnity for the 

money so paid. The property insured was not de
stroyed. The Commissioners disallowed these claims, apparently on 
the ground that the loss did not directly result from damage caused 
by the inculpated cruisers. The amount claimed in these cases was not 
definitely stated but was estimated at $550,000, exclusive of interest.948

The awards rendered by the First Court of Commissioners of 
Alabama Claims, including interest, amounted to $9,316,120.25, leav
ing a considerable sum of the total amount paid by Great Britain, 
with interest, undisposed of. The underwriters who had paid for 
the property destroyed by the inculpated cruisers and had not been 
compensated, insisted that they should be paid for actual losses sus
tained on account of the acts of those cruisers and that the remaining 
indemnity received from Great Britain should cover such losses. In 
addition to this class of claimants, those who had paid premiums but 
suffered no loss of the property insured and those who had property 
destroyed by the exculpated cruisers insisted that their claims should 
be paid from the remainder of the fund.

The act of June 5, 1882 949 contained provision that the “Court of 
Commissioners of Alabama Claims” should be reconstituted to con-
Footnote 946—Continued.

act, limit our award, leaving the sum of $31,424.14, being the remainder 
of the amount of the losses by the inculpated cruisers, unprovided for.

We therefore award to the claimant, the sum of $17,425.86, with interest 
at 4 per cent, from June 28, 1865.

[Ibid. 116, docket 1093.] ,
And in The Mutual Marine Insurance Company case, the Commissioners said:

Applying the same principles to this case which have been before an
nounced, we find that the entire losses by the depredations of all the con
federate cruisers sustained by this corporation was $88,019.17.

Of this sum, $2,250 was caused by one of the exculpated cruisers, leaving 
the amount of the losses caused by the acts of the Alabama, the Florida, 
and the Shenandoah after leaving Melbourne, $85,769.17.

We find the net loss, by reason of all its war-risks, was $44,199.72.
Beyond this sum we can, under the law, make no award, leaving a balance 

of $41,569.45 of the losses by the acts of the inculpated cruisers unprovided for.
We award to this complainant the sum of $44,199.72, with interest at 4 

per cent, from June 28, 1865.
[Ibid. 117, docket 1098.]

In the case of the President and Directors of the Insurance Company of North 
America allegation of net loss on the business growing out of war risks was not 
made, and the claim was dismissed. (Ibid. 23, docket 1342.)

947 (p. 1303) 18 Stat. 247; John Davis, Report (1877) 11.
948 John Davis, Report (1877)^22.
949 22 Stat. 98.
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sider: (1) “claims directly resulting from damage done on the high 
seas by Confederate cruisers” (exculpated as well as inculpated, except 
those settled under the act of 1874); and (2) “claims for the payment 
of premiums for war risks, whether paid to corporations, agents, or 
individuals, after the sailing of any Confederate cruiser”.960 It was 
stipulated in section 8 of the act that the first class of claims should 
first be satisfied out of the fund and that if any sum remained the 
second class of claims should then be satisfied.

The Second Court of Commissioners of Alabama Claims allowed 
approximately $3,346,000 on the first class of claims designated in 
the act of 1882 for priority of payment. This left nearly $7,000,000 
(principal and accrued interest) that was prorated among the claim
ants for losses on account of the payment of premiums of insurance, 
in whose favor judgments totaling approximately $16,313,000 were 
rendered by this Court of Commissioners.

The 1882 act, it should be stated, did not purport to follow inter
national law or to establish an international tribunal. Instead, it 
reestablished the domestic tribunal for the purpose of distributing the 
money remaining at the disposal of the United States according to 
what had been decided upon as the proper domestic policy.

On June 25, 1924 the American Agent of the Mixed Claims Com
mission (Robert W. Bonynge) and the German Agent 
(Karl von Lewinski) submitted the following agreed 
statement950 951 with reference to certain claims presented 
to the Commission, established in accordance with the 

agreement of August 10, 1922, on behalf of insurance companies:

Statement setting out the basis of settlement covering claims submitted to the Commis
sion by insurance underwriters for losses on hulls and cargoes resulting from 
warlike operations.

Amount involved as listed under the names of American under
writers, other than the United States Veterans Bureau, and 
the ones set out in Annex I hereof, $64, 300, 000. 00

Amount involved as listed under the name of the United 
States of America on behalf of the United States Veterans 
Bureau, $39, 900, 000. 00

Amount involved as listed under the names of the underwriters
set out in Annex I hereof, 1, 700, 000. 00

Total amount involved, 105, 900, 000. 00

AGREED STATEMENT.

The essential facts involved in the settlement of the so-called underwriter 
claims are as follows:

950 Ibid. sec. 5.
951 Administrative Decisions and Opinions of a General Nature and Opinions and 

Decisions in Certain Individual Claims (1933), appendices, pp. hi et seq.

Mixed Claims 
Commission,
U. S. and 
Germany, 1922
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Basis of settle
ment of claims 
of American un
derwriters

I. Claims herein considered embrace all claims other than the claims of the 
companies listed in Annex I hereof, against the Government of Germany arising 
out of the payments by American underwriters, including the United States 
Veterans Bureau, for losses suffered on hulls and cargoes that were damaged or 
destroyed durfpg the period of the war, as such period is defined in Administrative 
Decision No. I, as the result of a warlike operation.

II. As the basis of settlement the actual net out of pocket payments of the 
American underwriters, including the Veterans Bureau have been established

after deducting all sums, if any, received by such under
writers under policies of reinsurance written by corporations, 
other than those incorporated under the laws of the United 
States or any state or possession thereof, and partnerships 
and/or individuals other than such as owe permanent allegiance 

to the United States.
III. An examination of the proof as filed disclosed the fact that the out of 

pocket payments of American underwriters, other than the Veterans Bureau, 
and those set out in Annex I, on account of hulls and cargoes, after making 
deductions as aforesaid during the period of the war for which claims were filed 
before the Commission, amount to the total sum of $39,156,000.00; that the out 
of pocket payments of a like character of the Veterans Bureau, arrived at in 
the same manner, amount to the total sum of $29,032,000.00.

IV. In view of the foregoing, and in consideration of a speedy and amicable 
adjustment of the questions involved, the German Agent will not oppose awards 
to be made to the Government of the United States on behalf of American under
writers for all net out of pocket payments of American underwriters, including the 
Veterans Bureau, on hulls and cargoes to the extent of about 83 per centum of the 
total amount of such payments, as above set out. The net amount thus arrived 
at is then to be increased by an amount representing interest on payments for 
losses during the period of neutrality, as such period is defined in Administrative 
Decision No. I, at the rate of 4 per centum per annum from the date of each loss to 
November 11,1918. This neutrality interest rate is fixed as a matter of compromise 
at 4 per centum per annum in order to avoid the necessity of a detailed adjustment 
of each award. No interest is included in this settlement on losses during the 
period of belligerency, as defined in Administrative Decision No. I. The total 
amounts thus fixed as of November 11, 1918, in this agreement is [sic] to bear 
interest from that date at the rate of 5 per centum per annum to the date of 
payment.

V. In arriving at this settlement, as above outlined, it is the understanding of 
the American Agent and of the German Agent that there is no financial liability 
on the part of the Government of Germany, under the Treaty aforesaid, to make 
compensation for the claims included in the lists heretofore notified to the Com
mission on behalf of foreign underwriters duly authorized under the laws of the 
United States or the several states to write insurance within the United States 
of the character involved in this agreement, or on behalf of the ship owners, or 
cargo owners, so far as their losses have been compensated by insurance.

VI. It is the further understanding of the American Agent and of the German 
Agent that no underwriters, other than corporations incorporated under the laws 
of the United States, or any state or possession thereof, and partnerships and/or 
individuals other than such as owe permanent allegiance to the United States, 
are to share in any manner whatsoever in the distribution of the awards involved 
in this settlement.

VII. It is the further understanding of the American Agent and of the German 
Agent that this settlement does not embrace payments for losses of American 
underwriters on hulls and cargoes involved in the so-called Port of Refuge cases,



and that it does not involve claims of American underwriters arising out of debts 
alleged to be due from German nationals.

VIII. It is the further understanding of the American Agent and the German 
Agent that this settlement, in so far as the claims of the United States acting 
through the Veterans Bureau, are concerned, is in no manner to be taken as a 
waiver of the rights of the United States, if any, now being asserted, or to be 
asserted, by the Honorable, The Attorney General of the United States in litiga
tion now pending, or that may be instituted in the courts of the United States 
against the Alien Property Custodian of the United States and the Treasurer 
of the United States and/or any other person or party to recover in accordance 
with the provisions of the Trading with the Enemy Act, approved October 6, 
1917, and amendments thereto, certain moneys or other property seized by the 
said Alien Property Custodian and alleged to be owned by the Government of 
Germany.

IX. There is attached hereto and made a part of this agreement, a schedule 
marked Annex II, setting out the name and address of each American under
writer involved in this agreement, together with the amount of the award that is 
to be recommended to the Commission by the American Agent and the German 
Agent, the amount of which is to bear interest, in accordance with the foregoing, 
at the rate of 5 per centum per annum from November 11, 1918, to the date of 
payment.062

A claim was presented to the Mixed Claims Commission, United 
States and Germany, for reparation for the losses sustained by the 

Harby Steamship Company, Inc.,* 953 an American 
company, when the steamship Chemung, an American 
vessel owned by the claimant company, was sunk in 
the Mediterranean by a German submarine on No- 
6.

The only evidence offered by the claimants of the value of the 
vessel was that of two interested parties, neither of whom was an 
expert and both of whom gave the market value of the vessel as 
$814,650 without explaining the basis of their calculations. It appeared 
that the vessel was built of steel in 1888 and that it had been pur
chased by the claimants on April 22, 1916 (date of bill of sale) for a 
cash consideration of $400,000. At the time of the loss the vessel 
was twenty-eight years old. The record was silent as to the condi
tion of the vessel at the time of purchase and at the time of loss.

Umpire Parker, in disallowing the claim,954 stated that:
962 The total amounts agreed to be awarded as set forth in schedule II attached 

to and made a part of the above-agreed statement, signed June 23, 1924, were
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as follows:
Total of private American underwriters....................................$34, 708, 821. 49
Total of United States of America acting through the Veterans

Bureau....................................................................................... 24, 319, 095. 41

Grand Total........................................................................$59, 027, 916. 90
953 Decisions and Opinions 694, docket 6288.
954 The Mixed Claims Commission also declined to allow indemnities for 

losses covered by insurance in the following cases:
[Footnote continued on p. 1308.]

Net loss not 
suffered by 
owners

vp.mhpT 9R
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. . . There is no suggestion in the record that the purchase price paid by the 
claimant was under the market and it may be safely assumed that this price 
represented not less than the fair market value of the vessel in her condition at 
that time .... This price was at the rate of approximately $131 per gross ton. 
The records of this Commission in other cases disclose the sale of one ship made 
in January, 1916, at $115 per gross ton; another in February 1916, at $124 per 
gross ton; one in March, 1916, at $123 per gross ton; and one in April, 1916, at 
$128 per gross ton. None of these vessels was as old as the Chemung. Those 
sales tend to indicate that the price paid by the claimant was slightly above the 
market at the time of the contract of purchase.955

The claimant collected war-risk insurance aggregating $584,650, 
or nearly $191 a gross ton. The insurance collected represented an 
increase of practically 46 percent over the purchase price paid. 
During the 8 months and 19 days between the time of the claimant’s 
contract to purchase the vessel and the date of her loss, there had 
been a substantial increase in the market value of tonnage. No 
evidence was brought to the attention of the Commission, however, 
indicating that during this period the percentage of increase in value 
of vessels of the class to which the Chemung belonged was as great as 
46 percent.

Fairplay, a British shipping periodical published weekly, gave 
statistical data purporting to show the fluctuations in the price of 
tonnage based on actual sales of cargo steamers of 7,500 deadweight 
tons, new, available, and ready for use, a type much larger and of 
a higher class than that of the 28-year-old Chemung. Such a steamer, 
according to Fairplay (issue of January 3, 1924), sold in March 1916 
for £160,000, and it was estimated that by the middle of December 
1916 such a vessel was worth £187,500, or an increase of 17+ percent. 
A table was also compiled from actual sales in Norway of free ships in 
a free market. This table was used by Great Britain as the basis of 
her shipping reparation claim against Germany. It appeared from
Footnote 954—Continued.

Gans Steamship Line (United States v. Germany), Decisions and Opinions 
730, docket 6624 (the claimant charterer’s interest in a Swedish vessel, 
the Fridland, was estimated to be worth $489,495, and $500,000 insur
ance on the company’s interest in the ship had been collected);

Housatonic Steamship Company (United States v. Germany), ibid. 689, 
docket 44 (owner had received $273,353.30 in war-risk insurance, 
amounting to approximately $190,000 in excess of the purchase price 
of the Housatonic—$85,000; it also appeared that her book value at the 
time of purchase was $83,000, that her original cost in 1891 had been 
$210,000, and that the owners claimed her replacement value was 
between $839,600 and $900,000 at the time of her destruction);

American Union Line, Inc. (United States v. Germany), ibid. 733, docket 
6886 (charter owned by the claimant “worked an encumbrance on the 
vessel at the time of her loss”, but the claimant’s interest of approxi
mately $190,000 in the Shigizan Maru was fully covered by war-risk 
insurance to the extent of $200,000, which had been collected, and 
which represented full reimbursement for the interest in the vessel).

955 Ibid. 695-696.



PROPERTY 1309

this table that ships of the age of the Chemung increased in value 
the last half of 1916 over the first half of that year approximately 26 
percent.

In conclusion, Umpire Parker stated that:
In view of the meager and wholly unsatisfactory evidence presented by the 

claimant on the issue of value, the Umpire has been forced to take into account 
evidence before this Commission in other cases which, taken as a whole, does not 
justify a finding that at the date of her loss the Chemung had a reasonable market 
value in excess of the insurance collected by the claimant. It follows that, on 
the record as presented, the claimant has failed to discharge the burden resting 
on it to establish a net loss suffered by it resulting from the destruction of the 
Chemung.956

William J. Quillin and twenty-seven other persons were the owners 
of the legal title to fifty-two sixty-fourths of the interest in the Laura C. 
Anderson, an American schooner, and her stores. The vessel was 
captured and sunk on August 29, 1917, by a German submarine off 
Le Havre, France. The owners presented a claim for indemnification 
for their losses to the Mixed Claims Commission, United States and 
Germany, established under the terms of the agreement of August 10, 
1922.957

Umpire Parker held that the owners of the legal title to the schooner 
suffered no loss to the extent of the payments made to them by the 
insurer (who was the real loser to the extent of such payments) and 
Net loss that a^ time °f the loss the insurer had a contingent

or conditional property interest in the tangible thing 
destroyed (the schooner) which became absolute and fixed upon 
payment by the insurer. He said:

. . . The extent of the insurer’s interest was measured, not by the amount of 
the maximum indemnity stipulated for in the policy, but by the amount actually 
paid by the insurer and received by the insured. The aggregate loss sustained 
measured in terms of American dollars, is fixed at $120,000. This loss Germany 
is obligated to pay under the Treaty of Berlin to the extent—but only to the 
extent—that it was impressed with American nationality. Germany’s interest 
in allocating this loss as between the owners of the legal title of the schooner and 
the insurer thereof is due to their diverse nationalities. To the extent of the 
damage sustained by the insurer—the French Government—resulting from the 
loss of the schooner, Germany is not liable under the Treaty of Berlin. What, 
then, was that damage measured in terms of American dollars? Manifestly it 
was the 348,000 francs which were paid to the owners of the legal title by the 
insurer converted into dollars at the rate of exchange prevailing at the date of 
payment, namely, $24,951.60. The sum remaining after deducting this pay
ment, so converted, from the $120,000, the fair market value of the schooner 
at the time of her loss, represents the net loss to the claimants and their associates 
from the loss of the hull, namely, $95,048.23. The stores lost were not insured. 
Their agreed value was $1,805.23, which added to the net loss on the hull makes a 
total loss to the owners of the vessel of $96,853.63, of which these claimants own

968 Decisions and Opinions 696-697.
957 Ibid. 654, docket 6120.
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a 52/64 interest. It follows that the net loss suffered by these claimants was 
$78,693.58.958

This amount, with interest at 5 percent from November 11, 1918, 
was allowed. Umpire Parker added that:

The rule here announced is in entire harmony with the decisions heretofore 
rendered by this Commission and with the awards made in the American under
writers’ claims. The basis of such awards was “the actual net out of pocket 
payments of the American underwriters * * * after deducting all sums, if
any, received by such underwriters under policies of reinsurance.” It will be 
noted that those awards were based, not on the amount of maximum indemnity 
stipulated to be paid in the policies of insurance, but rather on the amount 
actually paid by the American underwriters measured in terms of American dol
lars at the time of payment.959

In the “Opinion in War-risk Insurance Premium Claims”960 the 
Mixed Claims Commission dealt with a group of claims against 
Germany presented to it by the United States on behalf of American 
nationals who sought reimbursement for war-risk insurance premiums 

paid by them for protection against stipulated haz- 
Insurance against ar(js 0f war There was no complaint of “injury to” 
not occur or “destruction or seizure of” property by the acts

of Germany or her agents. The premiums were paid 
for protection against possible acts that never occurred. The Com
mission found that in the great majority of cases the war-risk insur
ance premiums and freight on products exported from the United 
States—raw cotton, for example—were ultimately paid (a) in the 
early days of the war by the producer in the decreased price received 
by him and (b) later by the consumer in the increased price paid by 
him—rather than by the shipper or the exporter from whom the 
insurance companies directly received the premiums and in whose 
behalf claims were presented to the Mixed Claims Commission.961 
It also found that the losses actually sustained, against which Ameri
can nationals were protected by their policies of insurance, resulted 
directly from the acts of the British Government as well as from acts 
of the German Government.962

The Commission held that the premiums paid for insurance against 
risks incident to the existence of the state of war did not constitute 
claims for which Germany was liable under the terms of submission. 
In so holding, Umpire Parker, who delivered the opinion of the 
Commission, said:

In this group of claims there is no complaint of injury to or destruction or 
seizure of property by the acts of Germany or her agents. The sole complaint 
here is that the hazards of the war required the claimants as a matter of business

958 Ibid. 655-656.
959 Ibid. 656.
960 Ibid. 33.
961 Ibid. 40.
962 Ibid. 42-43.
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prudence to protect by insurance against risks which never matured into damage 
to or destruction of the property insured, and the claimants seek to recover from 
Germany the cost to them of such insurance. Under the terms of the Treaty of 
Berlin as construed by Administrative Decisions Nos. I and II handed down this 
day, Germany is financially obligated to make full and complete compensation 
for all losses sustained by American nationals proximately caused by Germany’s 
acts. But under the terms of that Treaty Germany can not be held liable for 
all losses incident to the very existence of a state of war. To this class belong 
claims by American nationals for refund of premiums paid by them for insurance 
against the risks of possible losses which never occurred, risks in their very nature 
uncertain, indefinite, indeterminable, and too remote to furnish a solid basis on 
which to rest a claim.963

In the case of Eastern Steamship Lines, Inc. (United States v. Ger
many), a claim was presented to the Mixed Claims Commission for 
$17,351.19, with interest, representing the amount paid for premiums 
of insurance on the claimant’s vessels operating in waters near the 
scene of the submarine attack upon and burning of the Perth Amboy— 
an American vessel not owned by the claimant.964 The insurance was 
taken out subsequent to this attack, but the claimant’s ships were 
not damaged.

It was contended by counsel for the claimant that the facts of 
this case took it out of the decision announced by the Commission 
in its Opinion in War-risk Insurance Premium Claims,965 i .e. that here 
the taking out of the insurance was the “proximate result” of the 
attack on the Perth Amboy. The Commission held, instead, that the 
taking out of insurance by the claimant was caused by the claimant’s 
fear, and it disallowed the claim.966

963 Decisions and Opinions 58.
964 Ibid. 71, docket 436.
965 Ibid. 33-59.
966 Where American insurance companies asked compensation for the amount 

that would have been received by them but for the acts of Germany causing the 
untimely death of the insured, the Mixed Claims Commission, United States and 
Germany, disallowed the claims. In the “Opinions and Decision in Life-insurance 
Claims” (United States v. Germany), Umpire Parker had before him ten typical 
cases put forward by the United States on behalf of American life-insurance 
companies to recover from Germany alleged losses resulting from their being 
required to make payments under the terms of eighteen policies issued by them 
insuring the lives of eleven of the passengers on board the Lusitania at the time 
of her sinking.

Umpire Parker held that the acceleration in the time of payments in these policies 
which the insurers had contracted to make resulted in losses to them in the sense 
that their margins of profits, actual or prospective, were thereby reduced but that 
Germany, under the terms of the Treaty of Berlin, was not under a duty to make 
compensation for such losses. He said, inter alia—

But the claims for losses here asserted on behalf of life-insurance companies 
rest on an entirely different basis. Although the act of Germany was the 
immediate cause of maturing the contracts of insurance by which the 
insurers were bound, this effect so produced was a circumstance incidental to, 
but not flowing from, such act as the normal consequence thereof, and was

[Footnote continued on p. 1312.]
114297—37----- 84
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Foreign insurance companies asserted a right to present claims 
against Germany to the Mixed Claims Commission, United States 

and Germany, under the doctrine of subrogation, on 
Claims of foreign behalf of and in the place of the American assured 

whose losses were paid by them. These claims were 
not allowed by the Commission. In its decision of 

September 13, 1924 the Commission stated:

insurance
companies

Footnote 966—Continued.
therefore, in legal contemplation remote—not in time—but in natural and 
normal sequence. The payments made by the insurers to other American 
nationals, beneficiaries under such policies, were based on, required, and 
caused, not by Germany, but by their contract obligations. To these con
tracts Germany was not a party, of them she had no notice, and with them 
she was in no wise connected. These contract obligations formed no part 
of any life that was taken. They did not inhere in it. They were quite 
outside and apart from it. They did not operate on or affect it. In striking 
down the natural man, Germany is not in legal contemplation held to have 
struck every artificial contract obligation of which she had no notice, directly 
or remotely connected with that man. The accelerated maturity of the 
insurance contracts was not a natural and normal consequence of Germany’s act 
in taking the lives, and hence not attributable to that act as a proximate cause.

The aggregate amount of the property loss became fixed when the ship 
sank and is neither increased nor diminished nor in any wise influenced by 
the amount of the insurance or re-insurance thereon. The insurance 
becomes material only in determining who really suffered the loss. This 
is because a contract of marine or war-risk insurance is a contract of indem
nity ingrafted on and inhering in the property insured. The extent of the 
liability thereunder is limited by the economic loss suffered. The insured 
suffers no loss to the extent of the payments made him by the insurer, who is 
the real loser to the extent of such payments not reimbursed by re-insurance.

But in a contract for life insurance the obligation of the insurer to pay, far 
from being one of indemnity, has no relation whatsoever to any economic loss 
which the beneficiary, the nation, or the world may or may not have sus
tained. It is a contract absolute in its terms for the payment of an amount 
certain on the happening of an event certain—death—at a time uncertain. 
The amount of insurance on the life of the insured has no relation to the 
economic value of the life or to the pecuniary losses resulting from the death. 
An individual who produces nothing, who earns nothing, who contributes 
nothing to any other individual or through mental or physical effort or 
otherwise toward adding to the wealth of the world, may carry insurance 
for a very large amount. On the happening of his death, the insurers are 
required to pay the amounts specified in the contracts of insurance to the 
beneficiaries entitled under such contracts to receive it, not because the 
latter have suffered any loss or because any loss has resulted from the death, 
but solely because they have bound themselves by contract to make such 
payments upon the occurrence of that death. Such losses as the insurers 
may sustain by reason of such payments are not substituted for and do not 
stand in the place of losses which would otherwise be suffered by the payee 
whose losses are reduced to the extent of the payment made, as in fire, 
marine, and war-risk insurance losses.
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Each of the claimants involved in Docket Nos. 3909-3918, inclusive, 3920
3937, inclusive, is a foreign insurance underwriter. Each claimant was also duly- 
authorized under the laws of the State of New York and/or other states of the 
United States during the period of the war as defined in Administrative Decision

Footnote 966—Continued.
The insurers through subrogation or otherwise are not entitled to stand in 

the shoes of the representatives of the estate of the insured or of the bene
ficiaries and pursue their rights, if any exist, against the author of the death 
of the insured. This Commission in its Opinion in the Lusitania Cases sus
tained the contention of the Government of the United States that the amount 
of losses suffered by American nationals resulting from the death of a Lusi
tania victim who during life contributed to them was not subject to any 
deduction on account of insurance moneys paid them as beneficiaries under 
policies of insurance on the life of such victim. . . . Neither can Germany, 
on the other hand, be held liable for the losses resulting from such accelera
tion of maturity, because there is in legal contemplation no causal connec
tion between her act and the obligations arising under the insurance con
tracts, of which she had no notice, and with which she was not even remotely 
connected.

The rights of the beneficiaries under the insurance contracts existed prior 
to the commission of Germany’s act complained of and prior to the deaths 
of the insured. Under the terms of the insurance contracts these rights were 
to be exercised by the beneficiaries upon the happening of a certain event. 
There was no uncertainty as to the happening of the event but only as to 
the time of its happening. Sooner or later full payment must be made by 
the insurers, conditioned on the timely payment of such unpaid premiums, 
if any, stipulated for in the policies, the present value of which is embraced 
in these claims. They also embrace losses sustained by the insurers due 
to the enforced acceleration in the payments caused by the premature 
death of the insured. But it is obvious that precisely to the extent that 
the American insurers have sustained losses by reason of being prematurely 
deprived of the use of funds paid by them to American beneficiaries such 
American beneficiaries have been correspondingly benefited through the 
acceleration in the time of such payments to them. The losses here claimed 
are not economic losses to the American nation but only losses sustained by 
one group of American nationals to the corresponding benefit of another 
group of American nationals, growing out of their intercontractual relations, 
rather than out of any economic injury inflicted by Germany’s act.

The great diligence and research of American counsel have pointed this 
Commission to no case decided by any municipal or international tribunal 
awarding damages to one party to a contract claiming a loss as a result of 
the killing of the second party to such contract by a third party without 
any intent of disturbing or destroying such contractual relations. The 
ever-increasing complexity of human relations resulting from the tangled 
network of intercontractual rights and obligations are such that no one 
could possibly foresee all the far-reaching consequences, springing solely 
from contractual relations, of the negligent or wilful taking of a life.

On the other hand, there is no reported case, international or municipal, 
in which a claim of a life insurer has been sustained against an individual, 
a private corporation, or a nation causing death resulting in loss to such 
insurer. Such claims have been made but uniformly denied. History 
records no instance of any payment by one nation to another based 
on claims of this nature. There is nothing in the Treaty of Berlin or in the 

[Footnote continued on p. 1314.]
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No. I to write within the United States insurance covering marine losses on hulls 
and cargoes, including losses due to operations of war. Each claimant during 
the period of the war wrote such insurance within the United States and paid 
out large sums of money on account of losses covered by such insurance.

These causes having come before the Commission for decision, the American 
Agent and the German Agent having been heard, the causes having been finally 
submitted and due consideration having been had, the Commission finds that 
the claimants herein are foreign corporations, associations, partnerships or indi
viduals in whose behalf the United States is not entitled to claim under the 
Treaty of Berlin, dated August 25, 1921, and that there is no financial obligation 
under that Treaty on the part of the Government of Germany to pay to the 
Government of the United States any amount on account of the losses complained 
of. The claims hereinbelow enumerated are accordingly dismissed.

Alliance Assurance Company, Ltd.,
Baltica Insurance Company, Ltd.,
British & Foreign Marine Insurance Company, Ltd., 
Imperial Marine, Transport and Fire Insurance Joint 

Stock Company, Ltd.,
Indemnity Mutual Marine Assurance Company, Ltd., 
London Assurance Marine Company,
Marine Insurance Company, Ltd.,
New Zealand Insurance Company, Ltd.,
North British and Mercantile Insurance Company, 

Ltd.,
North China Insurance Company, Ltd.,
Norwegian Underwriters,
Norwich Union Fire Insurance Society, Ltd.,
Ocean Marine Insurance Company, Ltd.,
Phoenix Assurance Company, Ltd.,
Reliance Marine Insurance Company, Ltd., 
Corporation of the Royal Exchange Assurances of 

London,
Royal Insurance Company, Ltd.,
Sea Insurance Company, Ltd.,
Second Russian Insurance Company,
Skandanavia Reinsurance Company,
Standard Marine Insurance Company, Ltd.,

Docket No. 3909
“ “ 3910
“ “ 3911

“ “ 3912
“ “ 3913
“ “ 3914
“ “ 3915
“ “ 3916

“ “ 3917
“ “ 3918
“ “ 3920
“ “ 3921
“ “ 3922
“ “ 3923
“ “ 3924

“ “ 3925
“ “ 3926
“ “ 3927
“ “ 3928
“ “ 3929
“ “ 3930

Footnote 966—Continued.
records of these cases before this Commission to indicate that claims of this 
class could have been within the contemplation of those who negotiated, 
drafted, and executed that Treaty. The American courts, including the 
Supreme Court of the United States, have rejected similar claims of insurers 
as remote consequences of wrongful acts complained of, and hence not cog
nizable by them, as often as such claims have been presented to them by 
insurers against American nationals. The United States cannot now be 
heard to assert such claims on behalf of American insurers against Germany.

. . . But the act of Germany in striking down an individual did not 
in legal contemplation proximately result in damage to all of those who had 
contract relations, direct or remote, with that individual, which may have 
been affected by his death. In this latter class the ten claims here under con
sideration fall. They are not embraced within the terms of the Treaty 
of Berlin and are therefore ordered dismissed.

[Decisions and Opinions 103, 121, 134-140.]
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Switzerland General Insurance Company,
Thames and Mersey Marine Insurance Company, 

Ltd.,
Union Insurance Society of Canton, Ltd.,
Union Marine Insurance Company, Ltd.,
United British Insurance Company,
Western Assurance Company,
Yangtsze Insurance Association, Ltd.,

Docket No. 3931

“ “ 3932
“ “ 3933
“ “ 3934
41 “ 3935
“ “ 3936
“ “ 3937

Done at the City of Washington this 13th day of September, 1924.067

The British Royal Commission on Compensation for Suffering and 
Damage by Enemy Action, appointed on August 15, 1921 to dis
tribute a fund provided by British taxpayers to alleviate in some 
measure the delay in the payment of reparations by Germany under 
the provisions of the Treaty of Versailles, stated in its final report of 
February 26, 1924, with reference to its position respecting the neces
sity for the claimant to carry insurance, that:

11. The Commission have continued to apply the principle, that in the case 
of persons whose position justified the expectation that, in the ordinary course 
of things, they would appreciate and resort to insurance, it would be inequitable 
to allow them to rank, when insurance was available for their protection against 
the losses actually incurred. In the case of the Government Air Raid Insurance, 
this involved the consideration of the dates at which experience first showed 
certain zones to be within striking distance of enemy aircraft, and zones were 
accordingly carefully fixed in view of the date and the localities of the raids. 
Persons who could not reasonably be expected to insure were in all cases relieved 
from the application of this principle.967 968

James Friel, Commissioner of the Canadian Royal Commission on 
Illegal Warfare Claims, etc., stated in his report of December 14, 
1927, that:

Where claimants had already received compensation by way of insurance or 
under the Workmen’s Compensation Act or any scheme of War Risks Compen
sation or from any public fund, the amounts received have been taken into 
consideration. The British Commission held that no moral claim upon the fund 
which they were distributing could be recognized in favour of persons who had at 
their disposal means of protecting themselves against loss, to which they should 
have resorted, or who elected to run a risk themselves rather than make use of 
such protection. They applied the principle that in the case of persons whose 
position justified the expectation that they would appreciate and resort to in
surance, it would be inequitable to allow them to rank, when insurance was avail
able for their protection against the losses actually incurred. The British fund 
in this and in other respects is distinguishable. Counsel was asked in one of the 
shipping claims before this Commission why his clients had not availed themselves 
of war risk insurance. He answered that they chose to carry their own insurance.

967 Decisions and Opinions of the Mixed Claims Commission, United States
and Germany (1922), dockets 3909-3918 and 3920-3937; ms. Department of 
State. .

968 British Command Paper 2066 (London, 1924), 9.
This Commission was composed of Baron Sumner (chairman), William 

Edgar Horne, and Joseph Henry Sabin (succeeded by John H. Oakley).
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The not unreasonable reaction to this policy would be to let them bear their loss. 
I have however assessed property at the merchantable value where there is no 
insurance and that value less insurance moneys collected where there was in
surance.969

In one of the cases settled by that Commission the claimant, W. H. 
Gillard & Company, a Canadian corporation, claimed the difference 
between the value of currants which were shipped from Patras, 
Greece, on the S.S. Ioannina and were sunk by an enemy submarine 
in the North Atlantic on December 2, 1917 (including insurance 
premiums) and the amount of war-risk insurance received.970 The 
amount claimed, together with interest at 5 percent from the date of 
the loss to the date of settlement, was allowed by the Commission.

On March 20,1919, the A.H. Bull Steamship Company, incorporated 
under the laws of New Jersey, executed a charter-party with the 
Oriental Navigation Corporation of the city of New York by which 
it chartered the steamship Carolyn to the Oriental Navigation Corpo
ration for twenty-four calendar months, twenty running days, 
Sundays and legal holidays included, more or less, within a range 
which included ports in France, the time under the charter-party to 
commence March 25, 1919. The monthly rate of hire as stipulated 
was $30,150.

The Carolyn arrived at Cherbourg on April 23, 1919 and was 
anchored by a French pilot, inside the outer breakwater. Several 
other vessels were anchored in the vicinity at the time, but none was 
close to the Carolyn. The steamship Altenburg, flying the Armistice 
flag and having the German word “Waffenstandstill” painted along 
her side, was anchored about one point on the starboard bow of the 
Carolyn, approximately five hundred yards distant.

On April 27, at about 3 p.m., the Altenburg dragged her anchor and 
bore down upon and collided with the Carolyn, damaging that vessel 
considerably. Previously, the vessels had ridden at anchor at what 
was said to have been a safe and proper distance with respect to 
changes of wind and tide. Apparently, the Altenburg dragged her 
anchor on account of sufficient scope of anchor chain not having been 
paid out. After the Altenburg began to drag, she bore rapidly down 
upon the Carolyn; and her stern, port quarter, and port side struck 
the Carolyn’s starboard side. The Altenburg then drifted clear and 
continued dragging her stern until she struck the Moor gate, a British 
steamship which was lying astern of the Carolyn.

On the date of the collision (April 27) the Altenburg was under the 
control of the French Government (although this was at first denied 
by Le Commissaire aux Transports Maritimes et la Marine Mer-

969 I Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 18-19.

970 II Reparations, 416, docket 1242.
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chande),971 having been delivered to the French authorities on April 
5, 1919, in accordance with the terms of the Armistice.

Appropriate surveys were made with regard to the damage sustained 
by the Carolyn; and it was found that the total damage to that vessel, 
exclusive, of damages for delay, amounted to $22,361.39. Of this 
amount $16,627.19 was recovered by the owners from insurance com

panies, leaving $5,734.20 as the uninsured portion of 
nsurance pai damage. The delay of ten days, eighteen and one-

half hours, on account of the repairs to the vessel constituted a further 
loss to the claimant estimated at $11,002.04. The total amount 
claimed by the A. H. Bull Steamship Company,972 was estimated as 
follows:
Total damage to steamship CAROLYN, exclusive of delay (including

adjuster’s fees and expenses amounting to $340)....................$22, 361. 39
Recovered by claimant from insurance companies............................ 16, 627. 19

Uninsured portion of claimant’s damage............................................ $5, 734. 20
10 days, 18J4 hours, delay to vessel due to repairs, demurrage . . 11, 002. 04

t Total amount of claim....................................................$16, 736. 24
The amounts paid by the insurance companies and claimed by the 

American underwriters 973 were as follows:
American Merchant Marine Ins. Co....................................................... $3, 354. 20
Importers & Exporters Ins. Co................................................................ 1, 118. 07
Automobile Ins. Co.................................................................................... 1, 118. 07
Northwestern Nat’l Ins. Co..................................................................... 838. 55
Jefferson Ins. Co........................................................................................ 559. 04
Glens FaUs Ins. Co............................. ....................................................... 335. 42
American Ins. Co. of Newark............................................................... 279. 51
National Fire Ins. Co. of Hartford....................................................... 279. 52
National Fire & Marine Ins. Co.............................................................. 223. 62
Hanover Fire Ins. Co............................................................................ 167. 71

$8, 273. 71

971 The circumstance that an appropriate department of the French Govern
ment had informed the company that the French Government was not in control 
of the Altenburg at the time of the collision was relied on by the United States to 
excuse the company’s delay in presenting the claim to the appropriate organ of 
the French Government, when it was urged by that Government that the period 
for submitting the claim under local law had expired. (MS. Department of 
State, file no. 451.11 B 87/9.).................................................................................

972 A. H. Bull Steamship Company (United States v. France), ms. Department 
of State, file no. 451.11B87.

973 The following claims against France were presented by the American 
underwriters: American Merchant Marine Insurance Company, ibid. 451.1 lAm35; 
The Importers & Exporters Insurance Company, ibid. 451.11Im7; Automobile Insur
ance Company, ibid. 451.11Au.8; Northwestern National Insurance Company, ibid. 
451.11N811; Jefferson Insurance Company, ibid. 451.11J35; Glens Falls Insurance 
Company, ibid. 451.11G48; American Insurance Company of Newark, ibid. 451.- 
HAm34; National Fire Insurance Company of Hartford, ibid. 451.11N21; National 
Fire and Marine Insurance Company, ibid. 451.11N211; and the Hanover Fire 
Insurance Company, ibid. 451.11H19.
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On February 20, 1926 the French Ministry of Foreign Affairs 
informed the American Embassy that the French Consul at New 
York had received instructions to pay, without delay, to the 
A. H. Bull Steamship Company the sum of $16,736.24 for the damages 
caused to the steamship Carolyn; and on March 25 following the 
Ministry of Foreign Affairs stated that the French Consul General at 
New York had also been instructed to pay, without delay, to the 
American underwriters the sum of $8,273.71 in settlement of their 
claims. On April 17 of that year the attorneys for the underwriters 
in New York advised the Department of State that a check in the sum 
of $8,273.71,974 975 in payment of the claims of the ten American under
writers whom they represented in the matter of the steamship 
Carolyn, had been received.976

As one of the “expenses” actually paid, i.e. as a part of the value 
Insurance of the cargo or of the vessel, as the case may be, the
actually paid owner thereof is allowed indemnification for the
amount actually paid for insurance.

The Commissioners—George W. Campbell, John K. Kane, and 
Romulus M. Saunders (succeeding Thomas H. Williams)—appointed 
by the United States to execute the terms of the convention between 
the United States and France of July 4, 1831, stated in their final 
report of December 30, 1835, that:

The Cargo when taken at sea was estimated at its invoice cost, with the usual 
and ordinary shipping charges. The customary brokerage on the purchase of

974 MS. Department of State, file no. 451.11B87/29.
975 The Sino-American Joint Commission for the assessment of damages for 

American losses arising out of the Nanking incident of March 24, 1927, took the 
following position in reference to the allowance of amounts of the claims covered 
by insurance:

Mr. Young then observed that one of the claimants had clearly stated that 
he had received two thousand dollars insurance, his claim being for about 
five thousand, and that of course the Commission could not allow the two 
thousand dollars, since the claimant should not receive anything for losses 
already compensated for by the insurance company. (The American Com
missioners agreed that the claimants should not expect to be reimbursed 
twice for the same loss.) It was pointed out that very few claimants were 
insured against losses arising from riots, civil war, civil commotion, etc. 
It was noted, however, that where such insurance was held, the companies 
concerned might claim for the amounts which they had paid on Nanking 
losses. This phase of the matter, however, did not concern the Commission.

[Minutes of the Second Meeting of the Sino-American Commission for 
the Assessment of Damages at Nanking, held at Shanghai, September 1, 1928, 
MS. Department of State, file no. 493.11N15/256, enclosure 2.]

Mr. C. J. Spiker noted, on February 20, 1930, that this minute was later 
revised, and he stated in a note of that date, that:

Eventually claims were assessed without account being taken of 
amounts received as insurance since this was protection purchased by 
claimant not the Chinese Govt. C. J. Spiker. [Ibid.]
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goods, the expenses of the shipment with a fair premium of insurance for the 
particular voyage, ascertained at the time of shipment, and calculated to cover, 
made up these charges.

As the premium was regarded as an equivalent for the hazards of the voyage, 
and as indicating the consequent increase of value, it was allowed, whether this 
risk had been incurred by an insurer or was borne by the owner himself. . . .

In the distribution of the amounts awarded, reference was had to the claimant’s 
actual loss. Whatever he had received under contracts of insurance was deducted 
from his award; and when the Insurers were claimants before the Board, their 
claims were generally allowed as valid for the sums they had paid; the only 
exception to this rule, was in cases of loss which had been specially adjusted 
between the parties by compromise or otherwise, and in such cases the object 
has been to carry into effect the intention of the parties at the time of the ad
justment.976

The First Court of Commissioners established in the United States 
to distribute the Alabama claims fund received from Great Britain 
took the position, where a claim was made for the loss of cargo, that 
the value of the goods at the time and place of shipment, together with 
“charges upon them till put on board” and marine insurance actually 
paid, with interest thereon from the time of shipment to the date of 
destruction (plus interest on the judgment), should be allowed.977

The cost to the Royal Holland Lloyd, the owner of the Netherland 
steamship Zeelandia, of insuring that vessel during the period of 
its wrongful detention by the United States from October 22, 1917 

. to March 20, 1918, was allowed at the rate of $21.18
during^detentioii a day (or a total of $3,177.00) by the Court of Claims 

of the United States, which heard and decided the 
case under a special jurisdictional act approved by Congress on 
March 3, 1927.978

In the case of the American schooner John Eason (John Cowper, 
master),979 a claim was presented under the treaty of September 30, 
1800 between the United States and France, by the owners of the 
vessel and cargo, which had been seized on the high seas while en 
route from Norfolk, Virginia, to Kingston, Jamaica, and unlawfully 
condemned and sold by a French Prize Court at Cape Frangois, on 
or about August 14, 1798. On August 20 and September 20, 1798 
the American owners effected insurance on the cargo “lost or not 
lost”. The Court of Claims, under the provisions of the act of 
January 20, 1885,980 disallowed the claim for the premiums paid 
under the policies of insurance on the ground that the insurance was

976 V Moore’s Adj. (mod. ser., 1933) 351, 353.
977 Henry W. Hubbell et al.t dockets 278, 279, 1131, John Davis, Report (1877) 

58, 70.
978 44 Stat. 1838; Royal Holland Lloyd v. The United States, 73 Ct. Cls. (1931-32) 

722.
979 37 Ct. Cls. (1902) 443.
980 23 Stat. 283.
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effected subsequently to the capture and condemnation of the vessel 
and cargo and that the cost of insurance was not an element to be 
considered in determining the value (cost) of the property at the 
time of its illegal seizure and condemnation. The court stated, how
ever, that:

As the insurance companies paid the claimants’ loss, as set forth in the find
ings, they are entitled to be subrogated to the claimants’ rights to the extent of 
the loss so paid.981

Premiums paid

The Mixed Claims Commission, United States and Germany, held 
in Administrative Decision No. VII that Germany 
was not obligated to pay on behalf of the owner of a 

destroyed ship “the amounts paid by him for war-risk insurance”.982
The Greek-German Mixed Arbitral Tribunal disallowed claims for 

insurance premiums paid against war risks, their payment not having 
been caused by Germany. It deducted insurance collected from the 
amount of the loss sustained in making its awards.983

On October 7, 1854 the Chilean bark Caldera (Matthew Rooney, 
master), laden with cargo belonging in part to citizens of the United 
States, sailed from Hongkong for San Francisco; the vessel en
countered a typhoon en route, which resulted in badly straining her 
and caused a leakage and other damage, so that she was compelled 
to seek shelter in a Chinese bay, where pirates plundered the effects 
on board and burned the vessel.

On account of the claims arising out of this incident and other 
similar incidents China paid 500,000 taels (or about $750,000) to the 
United States under the convention of November 8, 1858. The act 
of Congress approved March 3, 1859,984 provided that two Commis
sioners should be appointed to examine the claims according to 
principles of justice and international law. Messrs. C. W. Bradley 
and O. E. Roberts, American citizens, were thereafter appointed. 
On December 8, 1859 Commissioner Roberts allowed $54,566.14 on 
the Caldera claims; Commissioner Bradley opposed the allowance 
of any amount. The award of Mr. Roberts was approved by 
Mr. Ward, American Minister to China. The amount allowed was 
40 percent of the amount claimed, the remaining 60 percent being dis
allowed on the ground that both the vessel and the cargo had been 
damaged to that extent prior to the acts of destruction committed 
by the Chinese.985

981 37 Ct. Cls. 447.
982 Decisions and Opinions 273, 344.
983 Christodoulos G. Coutsis et Nicolas G. Coutsis (Greece v. Germany), VIII 

Recueil des decisions des tribunaux arbitraux mixtes (1928) 338 (claim arising out 
of the torpedoing of the Greek ship Spetse by a German submarine during the 
period of Greek neutrality).

984 11 Stat. 408.
985 H. Ex. Doc. 29, 40th Cong., 3d sess., p. 172.
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The case largely involved claims of the respective agents of the 
American underwriters by whom the hull of the Chilean vessel and a 
large part of her cargo were insured, as well as claims by Alvord 
cfe Co., American merchants at Canton, and Matthew Rooney, the 
master, for the loss of property.

On the subject of whether China was responsible under inter
national law for losses sustained by American insurance companies 
for payment of losses on the Chilean vessel, Commissioner Roberts 
said:

A preliminary question has been raised in this case, and that is, whether 
the American underwriters on a Chilian vessel have any right to present 
AmcricdD under— their claims on the Chinese government before this Corn- 
writers, Chilean mission. We must therefore first inquire whether the under
vessel writers have any right to claim, and in what way they acquired
that right, if they have any.

1. Underwriters may acquire actual property in ships and cargoes when those 
ships and cargoes are abandoned in a perilous position. The abandonment 
being accepted by the underwriters, and a total loss being paid for, they become 
the owners of the property, whether it be ultimately saved or lost. This is a 
matter of common occurrence.

2. Underwriters acquire by the same process of paying for a total loss all the 
rights of reclamation against foreign governments which the insured possessed, 
in cases where the loss has been occasioned by the wrongful acts of such govern
ments. This principal was admitted tacitly by the mixed commission which sat 
in London in 1853, to adjudicate on British and American claims.—(See Report 
of Mixed Commission, p. 240, Senate Documents, ISSS-’Sfi, volume 15.) Certain 
negroes had been liberated in a West Indian port under British jurisdiction. 
The underwriters paid for the loss, and were allowed by the mixed commission 
to appear as the bona-fide holders and owners of all the rights of reclamation then 
and there to be adjudicated upon. Had the Caldera been an American vessel, 
the rights of reclamation would have undoubtedly passed to the underwriters, 
on their paying for the property lost. The Caldera being a Chilian vessel and the 
hull Chilian property, we cannot safely assert that any rights of reclamation 
against China passed to the underwriters (in regard to the hull and a part of the 
cargo not owned originally by Americans) except such as the Chilian republic 
might urge under its own relations with China by treaty or otherwise.

This right of reclamation, whatever it might be worth intrinsically, or whatever 
might be the limitations imposed upon it by the relations of the Chilian republic 
to China, became bona fide American property by the usages of commerce, and 
may properly be brought before an American commission and adjudicated upon 
according to the treaty which applies to the case, if any such treaty be in existence. 
The Chilian republic has no treaty with China, and its reclamations against 
China must therefore rest, not on special stipulations, but on the principles of 
justice and international law. The American owners of the right of reclamation, 
thus limited, would have no right to press it upon China under the American 
treaty, in case that treaty contained any stipulations of indemnity which had not 
already been conceded to Chili or which would not necessarily be conceded upon 
the principles of international law. As a matter of fact, the United States have 
not and it is extremely improbable that any civilized nation ever will obtain from 
China, in regard to piracy, any stipulations of indemnity which other nations 
would not of right possess without a treaty.

It is obvious also that this claim could not be presented through the Chilian 
legation, if any existed, because no Chilian citizen has now any interest in the
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matter whatever. The rule adopted by the American and British legations 
to admit claims only for property belonging to their countrymen respectively, 
would require any Chilian representative to decline to entertain this claim, 
and to refer it back to the United States legation or commission. Further, 
this argument in favor of the underwriters’ right to appear is founded on natural 
justice, for the original owners of the hull and cargo have been once paid for 
their losses already. They make no claim, because they do not expect to be 
paid twice. Supposing the Chinese government [is] bound to pay anybody, it is 
clear that the payment should be made to the only parties who have lost any
thing. The underwriters and one firm uninsured are now the only parties who 
have lost.

I propose to consider the main question of the responsibility of the Chinese 
government in this case by inquiring—

1. Whether the treaty of 1844 prohibits this claim. [He found it did not.]
2. Whether the same treaty supports the claim either expressly or by in

ference. [He found it did not.]
3. I shall then consider the subject under international law, independently 

of the treaty [He found the claim could be supported under international 
law]; and,

Discuss some popular objections to this claim.986
On the subject of damages, Commissioner Roberts said:
. . . On the other hand, the claimants are entitled to commiseration, for 

they have lost their property by a violent crime hostile to all human interests. 
They are entitled to all the equity which the facts of the case can possibly give. 
Their loss has been absolute, and without contingency or construction.

Equity, however, requires that the allowance of the claim should be made 
with a deduction. The underwriters and others should not be placed in a better 
position than if no piracy had occurred. The ship suffered heavily in the 
hurricane, and a large claim on the insurance offices would have been made. 
The vessel had four feet of water in the hold, and had been much strained. 
The masts, sails, and rigging had been nearly lost before the pirates came along 
side. It is impossible to say now what the exact amount of repairs, salvage, or 
general average would have been, or what portion of the cargo was damaged 
by the water in the hold or other leakage. After considering all the circum
stances and taking testimony, I deem it just to allow but forty per cent, of the 
claim of the policy covering the hull, and the same on the policies covering the 
cargo, with five years’ interest, at twelve per cent., to the underwriters in the 
United States. A separate document will be submitted, showing the amount 
due the claimants respectively.087

The amount claimed was as follows:988
China Mutual Insurance Company of Boston; Sun Mutual

Insurance Company of New York, by Russell & Co., agents . $36, 000 00 
New York Mutual Insurance Company, by H. W. Hubbell .... 22, 000 00
Mercantile Mutual Insurance Company, New York, by attorneys . 13, 912 85
Alvord & Co., for themselves................................................................ 10, 974 24
Matthew Rooney, captain of the Caldera........................................ 6, 840 00

89, 727 09

980 H. Ex. Doc. 29, 40th Cong., 3d sess., p. 178.
987 Ibid. 180.
988 Ibid. 177.
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The amounts awarded to the respective claimants, as indicated 
above, were generally 40 percent of the amounts claimed and included 
interest at 12 percent. No action was taken on the claim of the 
master. As to the interest, the Commission explained that: “We 
were induced to give this liberal rate, in consideration of the fact 
that some time will elapse before all the indemnity-money will be col
lected through the Chinese custom-houses, and we consider our award 
a final settlement of the question of interest.”989

Nineteen years later (June 19, 1878) Congress, at the instigation 
of these claimants, authorized any person having a claim upon the 
balance of the fund to bring suit in the Court of Claims, which 
should decide the cases according to “justice and international 
law”.990

Claims were accordingly presented to the Court of Claims by 
Henry W. Hubbell, The Sun Mutual Insurance Company, The China 
Mutual Insurance Company, John C. Wilber, and John P. Paulinson, 
Administrator, for reimbursement of losses growing out of the incident 
above described.991 Hubbell claimed as the assignee of the Mercantile 
Mutual Insurance Company of New York, which had insured a por
tion of the cargo of the Caldera on the ill-fated voyage; he also claimed 
as the assignee of the New York Mutual Insurance Company of New 
York, which had insured a portion of the cargo, as well as the hull, 
furniture, tackle, and apparel of the vessel. The assignors had 
paid the full amounts of the policies. The Sun Mutual Insurance 
Company and The China Mutual Insurance Company had insured 
certain goods on the vessel and had paid these policies of insurance 
as for total losses. John C. Wilber claimed as the administrator of 
Enoch I. Wilber, a member of the partnership of Alvord & Co.—the 
owner of a large uninsured part of the cargo of the Caldera. And 
John P. Paulinson claimed as the administrator of Matthew Rooney, 
deceased, for the value of uninsured goods and personal effects of the 
decedent which were lost on the Caldera.

The Court of Claims, in a not too carefully considered decision, 
held that there was no evidence as to the extent of the “sea damage” 
before the American Commissioners appointed under the 1858 con
vention and “therefore” allowed the claimants the 60 percent of their 
claims which the Commissioners and the American Minister had 
previously disallowed.

On February 11, 1862 the British vessel Circassian was chartered by 
her owners to J. Soubry, “agent to the merchants of Paris”, to proceed 
from Cardiff to Havre or Bordeaux, there to load, and being loaded 
“shall therewith proceed to Havana, Nassau, or Bermuda, as ordered

989 Ibid. 152.
990 20 Stat. 171.
"i 15 Ct. Cls. (1879) 546; 16 Ct. Cls. (1880) 635.
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on sailing, and thence to proceed to a port of America, and to run the 
blockade, if so ordered by the freighters”. She sailed from Bordeaux 
on April 7, 1862 and was captured by a United States cruiser on May 
4, 1862, on the high seas for an attempted violation of the blockade 
established pursuant to the proclamation of the President of April 19, 
1861. She was taken into Key West where she, together with her 
cargo (none of which was contraband), was libeled and condemned 
as prize by the United States District Court for the Southern District 
of Florida. An appeal was taken to the Supreme Court of the United 
States where the decree of condemnation was affirmed.992

The owners of the Circassian contended that the immediate destina
tion of the vessel at the time of her capture was Havana, a neutral port. 
Prior to the capture New Orleans was blockaded by the Federal 
forces, but five days previous to the capture New Orleans was 
taken by the Federal forces. It was contended by the United States 
that the voyage of the Circassian was undertaken for the purpose of 
violating the blockade and that the vessel was thereby liable to 
capture and condemnation; that New Orleans had not been reduced 
to fixed, stable, and assured possession of the United States at the 
time of the capture of the vessel; and that the mere possessio pedis 
of the city did not work the instant termination of the blockade.

The Arbitral Tribunal established by the United States and Great 
Britain under the terms of articles XII et seg. of the treaty of May 8, 
1871, to which claims of those with an interest in the vessel and cargo 
were at length presented, held the United States liable and at the same 
time passed upon the question of the right of the British insurers— 
The Royal Exchange Assurance Corporation and others—to indemnity for 
losses sustained on French cargo insured by them and paid by them as 
for a total loss.993 The insurance companies and underwriters claimed 
£52,636, besides interest, as the value of the cargo insured by them, 
abandoned by the owners, and paid for as for a total loss. Of the 
cargo thus insured, portions of the value of £11,503 were alleged to 
have been owned by British subjects and insured by claimants, 
British underwriters. The remainder of the cargo, valued at £41,133, 
was admitted to have been owned by French merchants residing at 
Bordeaux and to have been insured by the British underwriters. The 
gross proceeds of the cargo, when sold under the decree of condem
nation, were $243,479.49, United States currency.

The United States contended before the Tribunal, inter alia, that 
the insurers had no standing before the Tribunal in respect of the 
larger part of the cargo insured by them, the property having been

092 The Circassian (1864), 2 Wall. 135.
903 The steamship Circassian: Henry James Barker, mortgagee of the vessel, 

docket 432; Over end, Gurney & Co., mortgagees of the freight, docket 433; and 
The Royal Exchange Assurance Corporation and others, insurers of the cargo, 
docket 444. Hale’s Report (1874) 141.
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owned by French merchants who were not subjects of Her Britannic 
Majesty; that the abandonment by the insured to the insurers after 
capture, the acceptance of such abandonment by the insurers, and the 
payment as for a total loss simply operated as a transfer to the in
surers of the rights of the assured in respect of the capture; that the 
insurers stood merely as subrogated to the rights of the owners at 
die time of the capture and as their equitable assignees; and that 
such transfer by operation of law gave to the insurers as equitable 
assignees no better standing before the Tribunal than they would have 
in case of a claim for any other injuries to the persons or property of 
individuals who were not subjects of Her Britannic Majesty but who 
had assigned their claims against the United States for such injuries 
to a British subject.

The Commission, Mr. Frazer dissenting, allowed the claims of the 
insurers in the amount of $133,296. Mr. Hale, in his Report, states 
that he was advised that the amount allowed the insurers was an 
amount equivalent to “the actual proceeds of the sales of . . . [the] 
cargo . . . reduced from United States currency at its value at the 
date of sale to a gold basis, and without the allowance of any interest. 
The award in No. 444 covered as well the proceeds of the cargo 
belonging to the French merchants as the portions owned by the 
British subjects.” 994

On April 17, 1824 the American schooner Mechanic (Taber, master) 
sailed from Havana with a cargo bound for Mexico via Key West. 
On May 6, after having made the latter port and while on her way to 
her ultimate destination, she was boarded by Captain Chase of the 
Colombian privateer General Santander and was detained for carrying 
enemy goods. Colombia was then at war with Spain. The schooner 
was sent in to a Colombian port for adjudication as prize. The court 
sitting at Puerto Cabello, on July 9, 1824, condemned as enemy 
property practically the entire cargo belonging to Joaquin Hernandez 
Soto. The schooner was restored to the captain, and he was allowed 
freight on the cargo.

Soto had shipped goods from the Cuban port, “by order and on 
account and risk of Robert Barry, of Baltimore, an American citizen”, 
and consigned to “Ant. M. Miranda, Pueblo Viejo, Mexico, or his 
assigns, he or they paying freight on the said goods”. Soto later 
claimed to be a citizen of Mexico with which Colombia was then at 
peace. He was a native of Spain but since 1819 had lived at San 
Luis Potosi, Mexico, where his family resided and where he had estab
lished a mercantile business. Soto subsequently (about a year later) 
made affidavit that he had invoiced the goods in the name of Barry, 
for safety, and that no Spanish subject had any interest in them, they 
being his “sole and exclusive property”. The cargo shipped at Havana

994 Ibid. 148. See also Howard’s Report (1874) 124.
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was insured by Barry on May 14,1824 (after the capture of the vessel), 
against all risks, for the sum of $19,000—$12,000 in the Atlantic 
Insurance Company, and $7,000 in the Hope Insurance Company of 
New York. On account of the condemnation of the goods the insur
ance companies paid the total sums for which they were insured, the 
Hope Insurance Company paying $175 additional by way of interest, 
on January 2 and 3, 1825.

In 1826 the United States presented a claim on behalf of these Amer
ican insurance companies to the Colombian Government, urging that 
Soto was a Mexican but that, even if he were not, he was a Mexican 
merchant by the law of nations and that the goods were neutral and 
were not, as found by the court, enemy property. The diplomatic 
discussions were terminated upon the dissolution of the old Republic 
of Colombia. On the disintegration of Colombia, a congress of 
plenipotentiaries from the three independent successor States of New 
Granada, Venezuela, and Ecuador assembled at Bogota in December 
1834 and continued in session until 1839, for the purpose of appor
tioning among these States the Colombian war debt and other liabili
ties. The allotment determined upon was as follows, viz: New 
Granada’s proportion, 50 percent; Venezuela’s proportion, 28% 
percent; Ecuador’s proportion, 21 % percent. The claims of the insur
ance companies were thereafter presented to these three States, on the 
basis of their proportionate liability for the old Colombian debt to the 
companies.

The New Granada-United States Claims Commission, organized in 
accordance with the convention of September 10, 1857,996 awarded 
Amos B. Corwine, assignee of the claim of the insurance companies 
against New Granada, one half of the amount due the companies 
($9,587.50), together with interest ($17,749.84) from the dates of the 
payments by the respective insurance companies, or a total amount of 
$27,337.34.996

The Ecuadoran-United States Claims Commission, established in 
accordance with the convention of November 25, 1862, allowed the 
claims of the American insurers, the Atlantic Insurance Company and 
the Hope Insurance Company, for 21% percent of the original sum of 
$19,000 (or $4,085), on which interest was allowed for forty years and 
seven months at 5 percent, making $8,289.15, or a total amount of 
$12,374.15. The Commission explained that “Having already 
adopted 25 per cent premium as the normal rate of exchange between 
this country and the United States, we will make an addition of 
$3,093.54, and enter an award for $15,467.69 of Ecuadorian cur- * 998

995 I Malloy 319.
998 The case of the schooner Mechanic (United States v. New Granada), Mixed 

Commission of the United States and New Granada, Journal, p. 102, docket 212; 
ms. Department of State.



PROPERTY 1327

rency.” 997 Commissioner Hassaurek, delivering the opinion of the 
Commission, apparently had no difficulty in holding that “the con
demnation of Soto’s goods was a wrongful act” for which Ecuador as 
a successor state was liable to the American insurers.

In 1863 the American Minister at Caracas presented a claim on 
behalf of Amos B. Corwin 998 998 to Venezuela for its share of these claims, 
to wit—28% percent. The claim was presented to the 1867-68 Com
mission between the United States and Venezuela, and that Commis
sion awarded him $15,629.87. Those awards were, however, invali
dated. The United States-Venezuelan Commission established under 
the terms of the convention of December 5, 1885,999 took jurisdiction 
of the claim but disallowed it,1 holding that Colombia was not bound 
by the treaty of 1795 between Spain and the United States under the 
terms of which “free ships make free goods”; that there was no 
showing of neutral property before the prize court, as Soto did not then 
claim to be a Mexican but, instead, disclaimed knowledge of the 
ownership of the goods; that there was no manifest injustice in the 
decision of the prize court; that the parties interested in the cargo had 
not exhausted their legal remedies in Colombia; and that there was 
no evidence before the Commission showing Corwin’s interest in 
the claim of the insurance companies against Venezuela. As to the 
right of the insurance companies to appear before the Commission as 
claimants, the Commission, speaking through Commissioner Little, 
said:

It is well settled that where there is abandonment of property under circum
stances like these, and the entire loss is paid, the insurer succeeds to all the 
rights of the insured, of whatever kind, respecting the property, as of the time 
of abandonment (Phillips on Ins. § 1712 et seq. Hollbrook, adm’r. v. United States, 
21st Ct. Claims, 438). The conveyance by Soto to the insurance companies, in 
1825, was therefore quite superfluous. The companies were subrogated to his 
rights and to them only. A question suggests itself, whether in respect to this 
treaty, supposing Soto to have been a Mexican, the companies do not succeed 
simply to the rights which he would have, if living, but for the payment of the 
insurance. If so, they cannot claim here, for he, not being a citizen of the United 
States, would have no standing under the treaty. We think, however, that it is 
not their status. To hold so, would be to say there may be invasion of neutral 
rights without remedy. Mexico refuses to interfere in Soto’s behalf, for he is 
indemnified. It refuses the companies, for they are Americans. The United 
States refuses them because they have only the rights of Soto, and he has no 
claim on its services, for he is a Mexican.

The true view as it seems to us is, that the companies are to be regarded as 
having succeeded to Soto’s rights at the seizure of the goods, May 6, and, of 
course, cum onere. If the capture was wrongful, the wrong was consummated

"7 3 Moore’s Arb. 3221-3227.
998 The spelling of the name varies.
999 II Malloy 1858.
1 Opinions Delivered by the Commissioners in the Principal Cases (1890) 119, 

docket 39.
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and then first made apparent by the judgment of the prize court, and consum
mated as against them. They therefore stand in respect of the wrong, not in 
Soto’s shoes, but in their own.

They consequently have a standing here in their original right.2 3
The American Commissioners appointed in accordance with the 

treaty of February 22, 1819 between the United States and Spain, 
stated in their report of June 8, 1824,2 inter alia, that:

. . . The claims of American citizens, therefore, who came before the board 
claiming for the losses they had sustained by insuring the property of foreigners, 
which had been illegally taken by France or Spain, were never received . . .

The Court of Claims of the United States in the French spoliation 
cases held that where the property insured by an American under
writer was subject to condemnation as alien-enemy property, no 
right against.France could pass to the American insurer, as the insurer 
could have no higher standing in court than the insured. For example, 
in the case of The Brig William,4 5 an American vessel, enemy-owned 
(British) cargo insured by American underwriters had been right
fully condemned as lawful prize by a French prize court in 1798. 
In 1888 the Court of Claims held that as the insured, a British subject, 
had no claim against France he could not assign a claim to the Ameri
can insurers and that in the circumstances the United States did not 
relinquish this claim to France under the convention concluded 
September 30, 1800 between the United States and France.6

In 1902 the Court of Claims held, in the case of The Schooner 
Vandeput,6 that the vessel and cargo owned by James Donaldson & 
Co., apparently a British company, were legally subject to seizure 
and condemnation by the French and that the claims of the American 
insurers were not claims of citizens of the United States “arising out 
of illegal captures” under the statute giving the court jurisdiction.

SUNDRY EXPENSES

Where a vessel has been wrongfully condemned and sold or where 
a vessel has been wrongfully destroyed, the value of the equipment 
Equipment vessel is either allowed as a part of the value

of the vessel or as a separate allowance.
The American owners of the Winged Racer (Hubbell and others)7 

claimed indemnity for the value of the vessel, which wTas destroyed 
by the Alabama on November 16, 1863, while on a voyage from Manila

2 Ibid. 121-122.
3 5 Moore’s Arb. 4507, 4516.
4 23 Ct. Cls. 201.
5 Ibid. 206.
6 37 Ct. Cls. 396.
7 Henry W. Hubbell v. The United States, docket 278; Chas. A. Sherman et al. 

v. The United States, docket 279; Edw’d H. Gillilan v. The United States, docket 
1131. John Davis, Report (1877) 58.
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to New York, as well as for the value of the cargo, freight which was 
lost, stores, and outfits, and for port dues of the vessel. The case 
was presented to the First Court of Commissioners of Alabama Claims, 
established under the act of Congress of June 23, 1874, and was heard 
along with other similar claims. Judge Jewell, in a decision for the 
Commissioners, stated the position of the Commissioners on the several 
problems of damages common to all the cases. In respect to the 
measure of damages for the equipment destroyed with these vessels, 
he said:
As to outfits:

As to that class of outfits which pertain to the navigation, such as spare spars, 
sails, extra canvas, and the like, and materials for the temporary repair of the 
ship, it has been contended by the counsel for the United States that they prop
erly belong to and are included in the valuation of the ship itself. There is no 
difference of opinion that when the value of the vessel is clearly proved, exclusive 
of this class of outfits, and the value of the outfits as a separate item of value is 
clearly shown, their value, if destroyed, is to be given.

There is nothing in the act restraining us from giving the value of outfits if 
thus shown; but we shall in each case, according to the proofs, estimate the value 
of the ship and outfits, either collectively or separately, as justice shall require.

In the case of vessels fitted out for whaling or similar voyages occupying long 
periods, some of the outfits pertaining to navigation, as well as the provisions put 
on board and the paraphernalia and machinery and the vessels for containing 
the product of the catch, are substantially cargo on board and must be governed 
by the rules applicable to cargo.8

In the case of the whaling ship Canada (United States v. Brazil), 
decided by Edward Thornton under the terms of the protocol of 
March 14, 1870, a claim (discussed above)9 was presented by the 
American owners of that vessel and her cargo for the losses sustained 
by them when Brazilian soldiers forcibly prevented the captain and 
crew of the vessel from heaving her off a reef, as a consequence of 
which the vessel became a total loss. In addition to the value of the 
vessel less the cost of repair, the Umpire awarded the claimants the 
cost of outfitting and furnishing a vessel of that class for a four 
years’ whaling expedition, less the value of the articles that had been 
thrown overboard to lighten the vessel, plus the value of the oil on 
board (plus interest thereon) and the wages of the crew for a period 
of three months, together with the cost of their maintenance and 
transportation home which owners of vessels of the United States 
were under a duty to pay to discharged seamen.10

Where a vessel is returned after having been wrongfully detained, 
compensation will be allowed for the value of equipment not returned 
to the owners. Thus, in the case of the schooner Orient ef owned by

8 John Davis, Report (1877) 61, 64-65.
9 Ante, pp. 1023, 1260.

2 Moore’s Arb. 1733, 1742, 1746-1747.
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Eduardo Berron, a Mexican national, and detained in 1862-63 for a 
period of seven months by the authorities of the United States, $500, 
in addition to other items of damage, was awarded by the Commis
sion established between the United States and Mexico, under the 
terms of the convention of July 4, 1868, to the owner of the vessel 
for the loss of sundry effects in the schooner.11

In Administrative Decision No. VII, Umpire Parker of the Mixed 
Claims Commission, United States and Germany, established under 
the terms of the agreement of August 10, 1922, held that:

With respect to category number (2), dealing with claims on behalf of the owner 
and/or master of fishing schooners:

Germany is obligated to pay (a) the reasonable market value of the fish, pro
visions, consumable stores, gear, equipment, and all other tangible property lost 
with the vessel, but

Germany is not obligated to pay (b) the value of the “probable catch” which 
had not been caught but which it is claimed would have been caught had the 
vessel not been destroyed;

With respect to category number (3):
Germany is obligated to pay on behalf of the owner of a destroyed ship—
(a) to the extent of the owner’s interest therein, the reasonable market value 

of fuel and other consumable stores on board the destroyed vessel at the time of 
her destruction;

(b) the reasonable market value of wireless apparatus leased by the owner, 
under a contract to pay a fixed amount in the event of loss thereof, which amount 
has been paid by the owner to the lessor—not exceeding, however, the amount so 
paid, it being the value of the property or the owner’s interest therein, not the 
cost of it or the liquidated damages fixed by the contract between the lessor and 
the owner, that constitutes the measure of Germany’s obligation;

(c) the reasonable market value of the personal effects and nautical instru
ments lost by the master and/or members of the crew of a destroyed vessel, to 
the extent of payments made to them therefor by the owner; and also reasonable 
compensation for personal injuries sustained by them, and for hospital and medical 
services rendered to them, to the extent of payments made to them or for their 
account by the owner; provided, however, that such master and members of the 
crew owed permanent allegiance to the United States at the time of suffering 
such loss or injury and at the time the payments were made to them by the 
owner.12

The value of unconsumed provisions on board a vessel at the time 
of her wrongful destruction may be awarded.

Judge Jewell, of the First Court of Commissioners of Alabama 
Claims, stated in the carefully considered opinion in the case of the 
Provisions Winged Racer, with reference to the allowance of

damages for the loss of provisions on board a vessel 
at the time of destruction, that:

There has been no difference of opinion in the discussions before us as to the 
allowance for the provisions on board, unconsumed at the time of loss. Their 
value must be given either as a separate item of valuation, or as a component 
part of freight, according as we shall decide to give judgment for the loss of

11 I Opinions 47, docket 358; ms. Department of State.
12 Decisions and Opinions 273, 343.
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freight. Provisions are a fluctuating quantity, at its maximum at the beginning, 
and constantly diminishing as the voyage proceeds, till the minimum is reached 
at its termination.

In the case of vessels fitted out for whaling or similar voyages occupying long 
periods, some of the outfits pertaining to navigation, as well as the provisions put 
on board and the paraphernalia and machinery and the vessels for containing the 
product of the catch, are substantially cargo on board and must be governed by 
the rules applicable to cargo.13

In the case of the sloop Polly (James Hodge, master), presented to 
the Commission established in accordance with the terms of the 
treaty of October 27, 1795 between the United States and Spain, for 
the purpose of settling the American claims against Spain for depreda
tions during the war between France and Spain, the sum of $150 was 
awarded for the value of the provisions on board the vessel by esti
mating the value of the provisions put on board the vessel for a four 
months’ voyage ($200) and deducting therefrom $50—the value of 
one month’s provisions, sufficient in amount “to take the said vessel 
to Fort Dauphin and there to discharge her cargo”.14 The value of 
the sloop, her tackle, apparel, furniture, and appurtenances was 
allowed, as well as the value of her cargo estimated at the current 
prices at Fort Dauphin. Reimbursement was also made for the 
passage of the master and crew from Fort Dauphin to Baltimore and 
from thence to Philadelphia, together with their wages and the 
expenses involved in making protests, etc.15

On December 16, 1862 the American brig Indus, owned by Charles 
H. Wheeler and Ansel B. Anderson, American nationals, cleared from 
the port of Tampico, Mexico, for Tabasco. She was detained at the 
mouth of the harbor of Tampico by reason of low water on the bar 
until the fourteenth of January, when she was embargoed and taken 
possession of by the French, then engaged in war with Mexico. The 
French detained the vessel until January 21, having put some stores 
on her; and on that date they abandoned her, leaving the vessel in 
charge of the American captain and crew. On the next day the 
vessel was seized as prize by the military forces of Mexico under 
General Juan Jose de la Garza. Garza detained the vessel, without 
judicial proceedings of any sort, until March 2 following, when he 
forcibly expelled the officers and crew; on the next day he sold the 
vessel, etc., at public sale. The Mexican Government, upon appeal, 
ordered a restoration of the property on April 9. This not having 
been done, the owners presented a claim to the 1868 Commission, 
United States and Mexico, on account of the losses sustained.16

By the terms of the decision of the Commission, written by 
Mr. Wadsworth, American Commissioner, and concurred in by

13 John Davis, Report (1877) 58, 65.
14 Y Moore’s Adj. (mod. ser., 1933) 111, 112.
15 Ibid.
16 I Opinions 50, docket 187; ms. Department of State.
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Mr. Palacio, Mexican Commissioner, $13,000 was awarded on behalf 
of the claimants. Mr. Wadsworth stated17 that:

We think the claimant [sac] is entitled to an award; but as usual we are embar
rassed by the want of any satisfactory data upon which to estimate the loss.

The vessel was appraised in the port of Tampico at date of the sale to 
$4711.00/100 and sold there for $2,125.00/100. The gentleman who repaired 
the brig in 1860, is of opinion “that she must have been worth in the winter of 
1863 (in good condition) about fifteen thousand dollars.”

As to her condition when seized in the waters of the gulf of Mexico, the witness 
was ignorant. We must make some allowance for estimates against governments, 
made ex parte, by witnesses favorable to the claim: as we must likewise receive 
with suspicion an appraisement made by the wrong doers. As usual the right of 
the matter will probably be found somewhere between the extremes.

The vessel was built at Milwaukee, Wisconsin in the year 1855, she was sold 
the next year at the rate of $10,000. She was repaired in 1860, at a cost rising 
$2,500; we may suppose that these repairs reestablished the old value of the 
vessel, or that at all events in 1863, she was hardly worth more than in 1856.

We think ten thousand dollars enough for the vessel, extra sails, rigging, furni- 
Equipment ture etc., in the harbor of Tampico, particularly when the
included in value government who must suffer for the fault of her officer, only 
of vessel realized $2,125.00/100.

By the charter party made at New York, demurrage was covenanted at $35 per 
day. We will allow the same at Tampico from the 22d of January to March 2d 
forty days, equal to $1,400. We will allow for the Captain of the vessel, for 
travelling expenses, keep, etc., after March 2d till he could reach New York by 
the ordinary mode of travel $250, for the mate $200; and for seven seamen 
(including cook) $150 each,—a total of $1,500, and for costs of printing and 
taking proofs $100.

We allow nothing for “provisions on board”, as we have allowed the highest 
. per diem for demurrage, fixed by any charter party produced

Value otprovi- jn evjdence; and this allowance in the contract presupposes
demurrage that the owners will be at the expense of the crew, provisions

and every thing else.
We refuse the claim of “Charter $3000” with some satisfaction. No charter 

from Tampico to Tobasco is produced. Moreover we consider the voyage broken 
up by the French in the first instance, and for which as well as for other wrongs, 
their government is responsible. We do not think the “Charter” proved; it 
seems excessive; it is more than double the Charter from Vera Cruz to Tampico. 
We say now with all candor, we do not propose to award without much scrutiny 
upon estimates made in hot blood and in a lump. Here is an estimate of “$3,000 
for crews' advance and travelling expenses” and not an item rendered or fact 
given to satisfy our minds. We pare it down to $1,500 as above.

We allow interest after the rate of six per cent from the 2nd of March 1863.
The following then is our award viz.

For Vessel & contents_______________________________  $10, 000. 00
“ demurrage_____________________________________  1, 400. 00
“ crews expenses and loss__________________________ 1, 500. 00
“ costs__________________________________________ 100. 00

Total with interest from March 2d, 1863___________ $13, 000. 00

17 Ibid. 50-52.
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When the American steamer Chemung was sunk in the Mediter
ranean by a German submarine on November 26, 1916, she had on 
board certain stores for the value of which claim was thereafter made 
before the Mixed Claims Commission, United States and Germany, 
established under the 1922 agreement.18 The claim put forward by 
the owner for the value of the vessel has been previously discussed 
in another connection.19 The claim for stores consisted of a claim 
for the value of fuel, food, and other stores and supplies. The only 
evidence offered in support of the claim was a statement of the claim
ant (signed by the New York port captain) that he had caused to be 
placed on board the Chemung at New York for this voyage, beginning 
November 8, 1916, stores and supplies worth $5,102.33. The prin
cipal items in this statement were 300 tons of coal worth $2,400, and 
groceries, meats, vegetables, etc., worth approximately $2,000. The 
stores had, however, been drawn upon during the nineteen or twenty 
days that elapsed prior to the destruction of the vessel, when she 
was nearing her destinations in Italy, where presumably she would 
have taken on fresh supplies for her return trip.

Although he stated that he would have been justified in holding 
that the claimant company had failed to discharge the burden resting 
upon it of proving its case, Umpire Parker assumed that practically 
one fifth of the stores remained unconsumed at the time of her 
destruction and allowed $1,000 as the value of the stores lost with the 
vessel.

In another case, that of the Marine Transport Company (United 
States v. Germany), the Mixed Claims Commission awarded the 
owner the fair market value (less insurance and salvage received) of 
the Annie F. Conlon, an American schooner destroyed by a German 
submarine on October 3, 1917, together with the value of her stores 
and supplies which were lost.20

In the case of the Netherland steamship Zeelandia (hereinbefore 
discussed at length),21 decided by the Court of Claims under the 
terms of the act of Congress of March 3, 1927,22 the Royal Holland 
Lloyd, a corporation, the claimant and owner of the vessel, was 
allowed damages against the United States for the wrongful detention 
of that vessel from October 22, 1917 to March 20, 1918. The Court 
of Claims allowed $446,826.22 (exclusive of interest) as damages for 
the loss of use of the vessel, for the cost of coal lost and consumed, 
for wages and provisions for the officers and crew, for repairs, for 
survey, for deck and engine-room supplies, for port expenses, for

18 Harby Steamship Company, Inc. (United States v. Germany), Decisions and 
Opinions 694, docket 6288.

19 See ante, pp. 1052, 1307.
20 Decisions and Opinions 657, docket 5962.

Ante, p. 1120; 73 Ct. Cls. (1931-32) 722.
22 44 Stat. 1838.
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water consumed, and for insurance, all during the period of enforced 
detention.23

The amount allowed for the use or for the detention of a vessel
usually includes an amount sufficient to cover the running expenses
„T _ of the vessel, as well as the wear and tear on the vesselWear and tear ,, ' ,.as a result oi ordinary usage.

In the case of Orr & Laubenheimer (United States v. Nicaragua),24 
arbitrated under the terms of the protocol of March 22, 1900, the 
claimant company was awarded $50 a day “for minor expenses, wear 
and tear, and profit”, where the Nicaraguan Government had used 
its tugs in suppressing an insurrection; it was also awarded $700 for 
the hire of other tugs to replace its own tugs and $100 for the wages 
of the crew. The claim for loss sustained on coal consumed in keeping 
up steam was disallowed, since it would have been sufficient under 
the circumstances merely to have banked the fires.25

In the case of the Colonel Lloyd Aspinwall (United States v. Spain), 
Umpire Rosing disallowed claims for the ordinary expenses of run

. ning the vessel and of keeping her in proper condition,26
since liberal earnings were allowed. With reference to 

expenses, it was expressly stated that an allowance was made only for 
the expense of repairs occasioned by the exposure of the ship during 
her protracted idleness at Havana, the place of detention, and for 
expenses in prosecuting the claim.

On April 5, 1871 the American vessel Montijo was temporarily 
seized and used by revolutionists in Panama. The Tribunal estab
lished in accordance with the convention of August 17, 1874, to which 
the claim was submitted for arbitration, allowed the owners, Messrs. 
Schuber Brothers, the value of the use of the vessel plus the cost of the 
“necessary repairs” ($1,901), in all $33,401.27 28

The United States presented a claim on behalf of Leonard B, Smith,2* 
an American citizen, to the Government of Venezuela when the 
Claims Commission was organized by those two Governments under 
the terms of the protocol of February 17, 1903. Smith was the sole 
owner of the steamship Alliance, a vessel of Dominican registry, 
built in 1895. On June 16, 1897 the vessel left the port of Santo 
Domingo bound for Curasao and put in at the port of Maracaibo in

23 73 Ct. Cls. 729, 745.
24 1900 For. Rel. 824, 826, 833.
25 In connection with the allowance of indemnity for the cost of repairs, see 

the cases discussed ante, pp. 1053 et seq., wherein the vessels incurred expenses for 
repairs on account of damages sustained in collisions for which the respondent 
governments were at fault.

25 Ante, pp. 861, 1161; 2 Moore’s Arb. 1007, 1014.
27 2 Moore’s Arb. 1421, 1427, 1443; see also, ante, pp. 941, 1130, for other 

aspects of this case.
28 Ralston’s Report (1904) 29; Morris’ Report (1904) 109; docket 8.
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distress. Immediately upon her arrival there she was seized on a 
charge of violating the customs laws of Venezuela and was detained 
by the Venezuelan authorities until January 11, 1898. After a full 
investigation the Venezuelan national court of finance, by decree of 
August 1897, held the Alliance guiltless of any violation of the cus
toms revenues and ordered the vessel and her cargo returned to the 
owners. This decree was affirmed by the high court of Venezuela on 
November 12, 1897.

The claijn submitted by the owner of the vessel amounted to 
$6,239.32 and interest in the amount of $1,007.65. Of this amount 
damages were claimed for expenses incurred by reason of the seizure 
and detention of the vessel in the amount of $3,439.32, for the cost of 
necessary repairs because of neglect of the vessel while in the custody 
of the Venezuelan authorities in the amount of $2,000, and for interest 
on the investment or loss of use of the vessel in the amount of $800.29

The Commission held that the detention was wrongful, and it 
allowed $2,500, plus interest at 3 percent from April 15, 1898 (the 
date of the presentation of the claim to the Venezuelan Government) 
to December 31, 1903, the anticipated date of the final award by the 
Commission—in all $2,928.33. Commissioner Bainbridge, for the 
Commission, stated in reference to the amount of the damages 
awarded, that:

The claim is believed to be considerably exaggerated. The board of survey 
which examined the steamer upon her arrival at Curagao on January 15, 1898, 
estimated “the complete repairs of said boat at the amount of $2,000, so as to 
make her seaworthy.” But it is to be remembered that the Alliance arrived in 
port at Maracaibo in a battered and disabled condition. Large sums of money 
are alleged to have been expended by claimants’ intestate because of the seizure, 
but no vouchers therefor are put in evidence, although the claim was made 
within two months after the return of the ship to her owner.

An award will be made in this claim for the sum of $2,500 United States gold, 
with interest at 3 per cent per annum from April 15, 1898.30

In the case of the Germania, the British Crown asked for the con
demnation in prize of the celebrated racing yacht Germania, which 
belonged to Herr Gustav Krupp von Bohlen and which was estimated 
to be worth £45,000.31

The Germania arrived at Southampton on or about July 25, 1914, 
to take part in the Cowes Regatta. She carried a German skipper 
and crew and also an English skipper and mate. On her arrival she 
was drydocked in the yard of Messrs. Summers and Payne, Ltd., to 
have her bottom cleaned and painted and some repairs made; she 
was afterwards moved to the inner wet dock in Southampton, where,

29 Morris’ Report (1904) 110.
30 Ibid. 121.
31 IV Lloyd's Reports of Prize Cases (1918) 237.
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on the outbreak of war between Great Britain and Germany on 
August 4 of that year, she was seized by the British officers of customs. 
On August 26 a writ was issued claiming that she was liable to con
fiscation as the property of enemies of the Crown. On September 24 
an order for her detention was made in the Prize Court. On October 29 
Baron Friedrich von Bulow entered an appearance as agent of 
Baron Krupp von Bohlen. In December the Germania was removed 
at the request of the Registrar of Shipping at Southampton to the 
yard of Messrs. Summers and Payne; on August 6, 1915, as the vessel 
was rapidly deteriorating, the solicitors for Baron von Bulow ob
tained an order by which permission was granted to drydock and 
paint her at the owner’s expense, the contractors not to have any 
lien on her or claim against the marshal for work done. On Septem
ber 23 the Treasury Solicitor intimated that the Crown was about to 
apply for the condemnation of the yacht. On October 20 Baron von 
Bulow claimed that the order for detention should remain in force 
until after the war, on the grounds: (1) that the Germania was at the 
commencement of hostilities in an English port and that no days of 
grace were allowed to enable her to depart; (2) that she was a racing 
sailing yacht and had no value or utility for commercial, naval, or 
military purposes and was not adaptable for any such purpose, nor 
was she any part of the commercial, naval, or military resources of 
the enemy; (3) that she was not property that was liable to confisca
tion; and (4) that it would be contrary to the comity of nations, to 
public policy, and to the Hague convention to confiscate her.

A claim was also made by Messrs. Summers and Payne, Ltd., in 
respect of the work done and of money advanced by them to Captain 
Loveless, the English skipper of the Germania, on account of the 
owner, to enable him to pay the wages of the German crew and send 
the crew back to Germany. They stated that the cost of the tem
porary repairs made by them before the outbreak of war, together 
with the docking account, amounted to £176 2s. 6d. and that the 
amount advanced by them on July 30 to Captain Loveless for the 
purpose stated was £400. Captain Loveless had handed to them two 
checks on the Dresdner Bank, London, for £400 and £200, respec
tively, which were dishonored. Messrs. Summers and Payne also 
referred to the order of August 6, 1915, by which, since the marshal 
stated that he had no funds to pay for the necessary repairs, per
mission was granted to them to drydock and paint the yacht. They 
further stated that when the yacht was seized on August 4, 1914 it 
was necessary, in order to preserve the sails, rigging, etc., that the 
yacht and her gear should be properly laid up; this they did, with 
the permission of the marshal and with the understanding that he 
was not liable for payment. Their account for this work was £252 
9s. 7d., and had it not been done the yacht and her gear would have
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been worth very little. Messrs. Summers and Payne, Ltd., based 
their claim on the ground that the labor and materials supplied by 
them were necessaries and that they had a lien for the amounts 
claimed. They admitted that they did the work and advanced the 
money voluntarily; but they submitted that it was equitable that 
the advantages thereby accruing to the Crown should be recognized.

Messrs. Ratsey & Lapthorn, Ltd., of Cowes, England, sailmakers, 
also made a claim for sails supplied to the yacht after her arrival and 
before the outbreak of war, and Messrs. Pascall, Atkey & Son, Ltd., 
of Cowes, boatbuilders, made a claim for mooring charges similarly 
incurred.

Sir Samuel Evans, President of the Probate, Divorce and Admiralty 
Division of the British High Court of Justice, before whom the request 
of the Crown for condemnation of the yacht came, stated in his 
decision that:

... The yacht is a racing yacht, and it clearly does not come within the 
terms of the Sixth Hague Convention, which according to the preamble is a 
Convention dealing only with matters relating to commerce, and intended only 
to protect those engaged in commerce. ...

... I should have been prepared to decide on legal grounds against the 
claim which Messrs. Summers & Payne have put forward, but I am not sorry 
that the Crown have met Messrs. Summers & Payne, and that an arrangement 
has been made between them that there should be a reference by consent, without 
raising any question of obligation at all, to the Registrar to ascertain what sum 
ought to be allowed in respect of the claims for £176 2s. 6d,. and for £252 respec
tively, which have been sent in by Messrs. Summers & Payne. That will dispose 
of their claim against the captors, and against anybody connected with this 
Court, but of course it does not prevent them from pursuing any remedies they 
may have against the owners of the vessel; and I hope that at some time or 
other they will be paid what is due to them. But so far as this Court is con
cerned it cannot assist them further than they will be assisted by the consent 
order.

I order the condemnation of the yacht as enemy property, and order it to be 
sold by the Marshal.32

Dock dues,33 etc., are usually allowed where they have been unnec
essarily incurred on account of the wrongful act of the respondent 
state.

The port facilities of France are built by funds appropriated from 
the national treasury. The chambers of commerce of the ports, how-

83 IV Lloyd's Reports of Prize Cases (1918) 259-262.
33 The Canadienne (Great Britain v. United States), Nielsen’s Report (1926) 

427, 430 (dock dues and incidental expenses allowed in part).
Great Britain and Brazil stipulated in their agreement of May 5, 1829, relative 

to the settlement of British claims against Brazil, that Brazil should be held 
liable for “All sums of money paid for port charges and anchorage.” (IV Herts- 
let's Commercial Treaties (1835) 60, 61.)



ever, assume responsibility for repaying the treasury its investments 
Dock dues and ^or ^ministering and maintaining the facilities.

Funds for this purpose are raised by means of a charge 
on each vessel entering the port, known as port dues or “Taxes de 
Peage”.

During the early part of the World War national vessels of France 
and of her allies were exempt from the tax, but on November 17, 
1917 the exemption was canceled and all vessels belonging to France 
and her allies, as well as privately owned vessels, were charged the 
regular port dues. After the War it developed that the United States 
had used fifteen ports in France. At the six principal ports the 
percentage of its commerce to that of the total commerce entering 
after April 6, 1917, was as follows: at St. Nazaire, 60 percent; at 
Bordeaux, 27 percent; at Nantes, 33 percent; at La Rochelle, 46 
percent; at Brest, 53 percent; at Marseille, 19 percent. No current 
payments had been made by the United States. The American 
Expeditionary Forces had tried to arrive at a temporary settle
ment—first with each port, and then with the French Government— 
but no settlement had been reached.

Before the United States Liquidation Commission went to Europe, 
however, the question of the payment of port dues was taken up by 
the French Ambassador at Washington, who secured a general prom
ise from the Government of the United States that they would be 
paid.

The different chambers of commerce had presented to the American 
Expeditionary Forces claims for port dues without any uniformity in 
the basis of calculating rates. The United States had dealt with the 
French Government alone—and not with the port authorities—in 
arranging for the entries into French ports. When the United States 
Liquidation Commission took up the case, it pressed the French 
Government to make a general settlement for port dues and to take 
over the responsibilities of the United States to the separate chambers 
of commerce. Several methods of calculating a lump-sum payment 
were suggested. Under the first method suggested, the total expenses 
were to be charged to the port-dues fund calculated for each port 
for the period during which the port had been used by American 
vessels, and the United States was to pay a portion of that sum equal 
to the ratio of her shipping to all other shipping at the port. This 
plan was rejected by the French authorities. The French proposed 
that there be paid commercial rates, minus exemptions for vessels 
carrying military personnel and munitions. The total charges cal
culated on this basis would have been approximately 4,825,000 francs. 
This plan was rejected by the United States Liquidation Commission.

1338 CHAPTER V
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The water level had been raised at St. Nazaire, practically for the 
sole benefit of the United States and at the expense of France. On 
the other hand, the United States had put in docking facilities at 
numerous ports which had been used by the vessels of France and 
of other countries, as well as by the vessels of the United States. 
After a series of negotiations France agreed to allow a reduction of 
50 percent from commercial rates at Bordeaux and 40 percent at all 
other ports. The fees were calculated on this basis, and finally 
France agreed to accept a lump-sum payment of 3,000,000 francs 
to cover dues for the entries of all vessels of the United States, or 
vessels serving the United States, between April 6, 1917 and the 
complete evacuation of France by the American forces. The con
tract of settlement was signed October 1, 1919.34

The settlement covered: (a) port dues or tonnage dues, which were 
entry charges based on tonnage of ships, tonnage of cargoes, and the 
number of passengers landed; (6) the raising of the water level; 
and (c) dredging operations. There were excepted from the terms 
of the contract such special charges as: (a) pilot’s fees; (b) fees for 
the use of cranes, hangars, lighters, warehouses, railroad trackage, 
etc.; (c) bills for coal, water, light, and other supplies; (<d) re
pairs; (e) trimming charges; and (/) port sanitary inspection and 
hospital fees.35 *

The Arbitral Commission appointed pursuant to the terms of the 
treaty of October 27, 1795 between Spain and the United States, 
allowed the sum of $15,535.79, with interest at 6 percent from April 20, 

1796 until the same was discharged, in the claim 
of Abel Harris (United States v. Spain). Harris, as 

owner, was awarded damages for “detention freight and primage”, in 
consequence of the capture of the ship Rooksby (Nathaniel Jones, 
master), on or about August 17, 1793, by the Spanish frigate Santa 
Catalina** Primage was formerly paid by a shipper for the loading 
and care of the cargo. It is now usually included in the charge for 
freight made by the shipowner or charterer.

By the agreement of May 5, 1829 Brazil agreed to pay to Great 
Britain, in those cases where she was found responsible 
by the Commission to be thereafter established:

Primage

Wages

. . . The wages and maintenance of the masters and crews remaining in 
Brazil, for the defence and protection of the vessels and cargoes, from the date of 
their capture till the date of the execution of the sentences, or sale of the vessels, 
with the passage of the masters to England.37

84 Final Report of the United States Liquidation Commission (1920) 163 
(appendix xxx).

85 Ibid. 70-72.
88 V Moore’s Adj. (mod. ser., 1933) 92-93.
87 IV Hertslet’s Commercial Treaties (1835) 60, 62.
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John K. Kane, Commissioner under the convention with France 
of July 4, 1831, explained that—
where a vessel was conducted into port as prize to a French cruiser, a reasonable 
detention for the purpose of determining her character formed no ground of 
complaint against the nation. This is obviously true, if the arrest was justified 
by circumstances of suspicion; and if even it was plainly tortious, it was the act 
of individual wrong doers only, until it received the sanction of the government.

2. Where the release justly claimable was vexatiously withheld, compensation 
was awarded to the ship owner for the wages of his crew, for the expenses of 
supporting them, and for the damage incurred by the vessel during the detention. 
If however a condemnation supervened, the items of wages and damage were 
omitted in the calculation: wages, because in such case they were not payable; 
and damage to the vessel, because it was merged in the general allowance of her 
value at the time of capture.38

When Brazilian authorities wrongfully interfered with the captain 
and crew of the American whaling ship Canada, in December 1856, 
in the work of heaving that vessel off a reef near the coast of Brazil, 
Edward Thornton (who was selected as Arbitrator under the terms 
of the protocol of March 14, 1870), in measuring the damages for the 
wrongful interference which caused the loss of the vessel, allowed 
damages, inter alia, for the maintenance of the crew and for their 
passage home. He also awarded three months’ wages to each mem
ber of the crew, “being the amount which all owners of vessels of the 
United States are under a duty to pay to seamen discharged abroad”.39

The First Court of Commissioners of Alabama Cairns established 
in the United States, allowed wages to seamen for the time shown to 
have elapsed from the date of the destruction of the vessel to the date 
when employment was next secured, not exceeding in any case one 
year. The wages, up to the date of destruction, appear not to have 
been allowed, as the seamen had their remedy for this loss against 
the owners.40 The actual expenses of the seamen in returning to their 
homes or to the places where they next secured employment, appear 
to have been allowed.41 Seamen on whaling vessels generally sailed 
under agreements to receive from the owners as compensation a pro
portion of the proceeds of the catch of the vessels.42

In the case of the Masonic (United States v. Spain),43 wages were 
taken into consideration in the allowance of the net earnings of the 
vessel and accordingly were disallowed as wages.

38 Kane, Notes on Some of the Questions decided by the Board of Commissioners 
under the Convention with France, of Jfih July 1881 (1836) 103.

39 See ante, pp. 1023, 1260 for a further discussion of this claim.
40 John Davis, Report (1877) 23.
41 Ibid.
42 Ibid. 14.
43 See ante, pp. 1028> 1031, 1163; 2 Moore’s Arb. 1062, 1068-1069.
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In the claim of Orr & Laubenheimer (United States v. Nicaragua),44 45 
indemnity was awarded for the wages of the crews and of laborers 
for two tugs of the claimant company which were seized and used 
by the Nicaraguan Government during an uprising.

The Mixed Claims Commission, United States and Germany, 
established under the 1922 agreement, disallowed claims made by 
the owners of destroyed vessels for the wages and bonuses paid by 
them to the masters and crews of these vessels, covering the period 
from the date of the destruction of the vessels until the return of the 
masters and crews to the United States.46

Where expenses have been incurred on account of an act for which 
Expenses and the respondent state is liable, such expenses, though 
costs carefully scrutinized, are frequently allowed.46

In the case of the Louisa, arbitrated by the Commission organized 
under the convention of April 11, 1839 between the United States 
and Mexico, the vessel and her cargo had been seized for the use of 
the Mexican Government and thereafter had been ordered paid for. 
But the owners, Samuel G. Arnold and Ratcliffe Hicks, subsequently, 
though without success, prosecuted a claim for a certain part of the 
money remaining unpaid. The Commission allowed $7,750 for the 
“expenses incurred by the claimants in Mexico in their efforts to

44 1900 For. Rel. 824, 826; see also, ante, p. 924, for a further discussion of this 
claim.

45 Administrative Decision No. VII, Decisions and Opinions 273, 344.
46 Numerous commissions have allowed certain costs of preparing a claim for 

international arbitration.
The Commission established by the United States and Mexico in accordance 

with the terms of the convention of April 11, 1839, allowed the expenses which 
the claimant incurred in preparing translations for the use of the Tribunal. (The 
Brig William, Robinson Potter (United States v. Mexico); the ship Augusta, 
Robert Perry et al, (United States v. Mexico). MS. Department of State.)

Likewise, the Commission established by the United States and Mexico in 
accordance with the 1868 convention, in numerous cases allowed the costs of 
printing in the amount of $100. (See, for example, the case of the brig Nahum 
Stetson (United States v. Mexico), docket 51; ms. Department of State.)

In the case of the Havana Packet, the President of France, in his award of March 
16, 1883, allowed Holland the “various expenses of the proceedings” (among 
other items of damages) to be paid by the Government of Santo Domingo. 
(La Fontaine, Pasicrisie internationale (Bern, 1902) 241—242.)

In the case of the Tabasqueno (Mexico v. United States), which arose in 1898 
on account of wrongful seizure of the vessel by the United States, the United 
States paid $13,485.70 in damages, together with interest, in a settlement arranged 
through diplomatic channels. The basis of the allowance of damages for the 
detention of the vessel and cargo is discussed, ante, pp. 1110, 1231. Attorneys’ 
fees in the amount of $650 were included in the settlement. (1908 For. Rel. 605, 
606.)

The expenses incurred in submitting claims for the destruction of ships to the 
Mixed Claims Commission, established under the 1922 agreement between the 
United States and Germany, were disallowed. These included the cost of “apprais
als by experts, attorneys’ fees, and the like”. (Decisions and Opinions 344.)
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obtain payment of what was due them” but did not allow interest 
on that sum, although interest was granted on the principal sum 
allowed for the vessel and cargo.47

In the case of the Rebecca Adams (United States v. Mexico), Umpire 
Thornton of the Commission established under the 1868 convention 
allowed $4,000 as the expenses of Patrick H. Cootey, the owner of the 
vessel, in proceeding to Mexico—“a step to which he was forced by 
the unnecessary delays of the Mexican authorities”.48 49 50 The Mexican 
authorities originally detained the vessel upon probable cause—i.e. 
on suspicion of being in complicity with the Archibald Grade and of 
being involved in the cause of the expeditionists against Mexico— 
but failed to complete the investigation of the case within a reason
able time or to return the vessel.

In the case of the Colonel Lloyd Aspinwall (United States v. Spain), 
Johannes Kosing, Arbitrator, in awarding $19,702.50 to the United 
States on behalf of the owners of the vessel, allowed indemnity for 
certain expenses incurred. He stated, inter alia, that:
... It is claimed that in the eight months preceding the seizure the steamer 

had earned in gross $34,700, to which statement no exception is taken. Eight 
months comprising 240 days, she might have earned under similar favorable 
circumstances during the 114 days in proportion the sum of $16,482.50. Under 
this supposition the steamer would have earned in one year more than double 
her value. I will give her the benefit of these most favorable circumstances; 
no allowance however can be made at the same time for all or ordinary expenses 
for running the ship and keeping her in proper condition.

Therefore I cannot award the whole bill of repairs, made out at Havana, but 
only one half of the same which may be occasioned by the exposure of the ship 
in her protracted idleness, say $1,000. Other expenses I cannot recognize, as 
rather larger ones of similar character would have been occasioned by her being 
in service.48

Accordingly $16,482.50 was awarded for 114 days' interruption of 
trade of the vessel; $1,000 was awarded for the repairs of the ship; 
and $1,000 was awarded for the expenses incurred in prosecuting the 
claim.

In the case of the Masonic (United States v. Spain),60 arbitrated 
before Baron Blanc in 1885, there was allowed, among other items, 
$250 and interest for expenses of telegrams, $500 for attorneys' fees 
(interest was not asked on this item), $25 for expenses of stamped 
papers at Manila (interest was not claimed on this item), and $25 
and interest for consular fees paid on two documents produced before

47 Richard J. Arnold, Francis R. Arnold, admr. of the estate of Samuel G. Arnold, 
Samuel Nightingale, and Welcome A. Green (United States v. Mexico). Decision 
on interest by Baron Roenne, April 9, 1841, ms. Department of State, unprinted, 
translation.

48 Ibid, docket 215.
49 See the discussion of this case, ante, pp. 861, 1161.
50 2 Moore’s Arb. 1062,1064,1068-1069; see also, ante, pp. 1028, 1031, 1163.
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the arbitral tribunal. The return expenses (and interest) to New 
York of Captains Glenn and Nichols, who were prevented from 
returning to New York on the Masonic, were allowed, but their 
wages were not allowed, since that item was taken into consideration 
in determining the net earnings of the vessel.

Where the British schooners, the Jessie, the Thomas F. Bayard, 
and the Pescawha, were compelled to leave the fur-sealing grounds in 
the Bering Sea and go to other areas of the North Pacific to catch 

fur-seals, and there was no evidence that any greater 
troubleexpenses* profit would have been made in the region of the 

Bering Sea, the Tribunal constituted by the United 
States and Great Britain in accordance with the terms of the special 
agreement of August 18, 1910, allowed the amount of the expenses 
incurred in engaging crews especially trained for the Bering Sea 
enterprise (the amount of the expenses having been wasted), together 
with an amount in each case for “the trouble occasioned” by the illegal
interference.51

In the case of the Colonel Lloyd Aspinwall (United States v. Spain), 
Umpire Rosing awarded the owners of the wrongfully detained 
vessel “something ... for their trouble, expenses, loss of interest, 
etc.” 52 * . .

In the case of the Wimbledon (France, Great Britain and others v. 
Germany),63 where Germany had declined to permit the passage of 

the British vessel through the Kiel Canal on March 21, 
?ve±fod 1921, a claim was made for the amount which the

vessel should contribute to the general expenses of 
the charterer of the vessel, a French company (Soctite des Affre- 
teurs Reunis), and for compensation for loss of profit, to the extent 
of 33,333.33 francs. The Permanent Court of International Justice, 
in its decision of August 17, 1923, disallowed the claim for loss of 
profits and the share of the vessel in the overhead of the company 
(which had been reduced 25,000 francs), stating that:

The fourth item, which related to the claim for repayment of the share of the 
vessel in the general expenses of the Company, has been contested by the re
spondent; the Court considers that he is justified in doing so. The expenses in 
question are not connected with the refusal of passage.54

In the case of the Royal Holland Lloyd v. The United States,55 
decided by the Court of Claims of the United States in 1931-32, dam

51 See also, ante, pp. 1020, 1280; Nielsen’s Report (1926) 479, 482.
62 2 Moore’s Arb. 1014, 1016; see also, ante, pp. 861, 1161.
68 Publications of the Permanent Court of International Justice,Series A,No.l, 

31, 32; I Hudson, World Court Reports (1934) 163, 179, 180.
54 Ibid. The total amount claimed in this case was 174,082.68 francs and inter

est at 6 percent from March 21, 1921. The Court made an award of 140,749.35 
francs together with interest at 6 percent from August 17, 1923, the date of the 
judgment.

55 73 Ct. Cls. 722.
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ages were allowed against the United States in favor of the Netherland 
company, a corporation, for the wrongful detention of the steamship 
Zeelandia in the port of New York from October 22, 1917 until 
March 20, 1918. The court allowed $446,826.22 and interest. In dis
allowing overhead expenditures of the head office of the company in 
Holland and advertising costs allocated to this particular vessel by 
the company, the court said:

It is further shown by the findings of fact in this case that the portion of the 
daily average expenditures of the plaintiff for general office expense, and other 
overhead expenditures incidental to the maintenance of the general offices in 
Holland, and its docks and offices in foreign ports, which the plaintiff had cus
tomarily allocated against the Zeelandia as a part of its fleet, prior to the period of 
the detention, was $50.00 per day or a total for the period from October 22, 1917, 
to March 20, 1918, of $7,500.00; that the portion of the average daily cost of 
general advertising of the plaintiff allocated to the Zeelandia from October 22, 
1917, to March 20, 1918, was $18.27 per day, or a total of $2,740.50.

These two items, which total $10,240.50, can not be allowed as a part of the 
plaintiff’s damages. While the necessity for the maintenance by the plaintiff 
of its overhead organization and its general offices, in Holland and elsewhere is 
recognized, we are inclined to the view that the cost of such organization must be 
said to be, at least in the main, chargeable to the transaction of the business of the 
company as a steamship carrier, rather than as a mere owner of the Zeelandia. 
While the propriety of the allocation by the plaintiff for its own accounting pur
poses of an arbitrary part of its general overhead expenses, against the Zeelandia, 
as well as against the other vessels in its fleet, is not questioned, we can not say 
that such allocation constitutes proof that the plaintiff in fact incurred any loss, on 
this account, attributable to the detention of the Zeelandia or that the amount of 
the loss is fixed by the charge allocated to the vessel in the plaintiff’s books. The 
overhead expense of the company was not increased or affected in any way by the 
detention of the vessel, and we regard this element of the plaintiff’s claim as too 
remote to be chargeable to the United States. For similar reasons the general 
charge of an arbitrary portion of the advertising expense of the plaintiff to the 
Zeelandia does not constitute proof that the amount so charged was in fact lost to 
the plaintiff by any act of the United States. No part of the overhead expense of 
the company, or of its advertising expense, can be said to represent cash, or out-of
pocket, loss to the plaintiff. These expenses can not be said to have been directly 
and proximately attributable to the acts of the United States or to the enforced 
idleness of the Zeelandia. The burden of proof upon the question of the amount 
of damages, as well as upon all other questions in the case, is upon the plaintiff. 
Such proof must be clear and specific, so that the court may not be compelled to 
resort to doubt, speculation, or conjecture in fixing the damages. The showing 
upon the two items for overhead expense and for general advertising is not 
sufficient to justify a judgment against the United States, and as to these 
items, the plaintiff can not recover.66

An interesting settlement of a joint or common expense account 
was made by the Governments of Peru and Chile under the treaty of 
alliance of December 5, 1865. Article IV of that treaty stipulated 
that:

66 Ibid. 745-747.
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Each one of the contracting republics on whose waters the combined naval 
forces may happen to be, on account of the present war against the Spanish 

government, shall defray all kinds of expenses necessary for 
Joint expenses the maintenance of the squadron or of one or more of its ships;
of fleet but at the termination of the war, both republics shall nominate

two commissioners, one on each side, who shall make the 
definite liquidation of the expenses incurred and duly vouched, and shall charge 
to each of the republics half of the total amount of the said expenses. In the 
liquidation, such partial expenses are to be comprised for payment, as may have 
been made by both republics in the maintenance of the squadron or one or more 
of its ships.67

After the war, article IV of the treaty was found to be indefinite, 
in that no specific mention was made of how many vessels and how 
many men each ally should furnish; when they should be furnished; 
what class of expenses should be considered as common to the allies 
and what class should be considered as special; and when those 
common expenses should begin to accrue, etc.

Commissioners Calvo and Reyes, appointed in conformity with the 
treaty to settle the accounts, were unable to agree on certain matters. 
These questions were submitted to the arbitration of Cornelius A. 
Logan, Minister of the United States at Santiago, who, on April 7, 
1875, awarded 1,130,000 Peruvian soles to Chile, stating the following 
bases of the liquidation of the accounts:

First. To consider the treaty of alliance as operative from the 5th of December, 
1865, and the vessels then and thereafter placed at the disposal of the allied 
governments, as being under the common expense from that date, to the cessa
tion of their service.

Second. To place only such vessels upon the common expense as formed the 
allied fleet proper, viz: the Amazonas, Apurimac, Union, America, Hu&scar, 
Independence, Esmeralda, Maipti, Covadonga, Abtao, Valdivia, Arauco, and 
Nuble.

Third. To regard a vessel as being upon the common expense as soon as she 
was fitted to serve the cause, and was entered so to serve it, upon the prescribed 
field of operations, viz., the waters of the Pacific, bordering the coasts of Peru 
and Chili.

Fourth. To regard all kinds of expenses (apart from those of original equip
ment) necessary for the maintenance of the allied vessels in a condition of effective 
service as belonging to the common expense, including therein the sums paid for 
proper transport-service.

Fifth. To regard as valid the Calvo-Reyes liquidation of September 15, 1870, 
in so far as it rests upon the bases herein set forth.

Sixth. To regard the 31st of October, 1867, as terminating the common expense 
for such vessels as remained in service up to that period; and the date when a 
vessel was withdrawn, by capture or entire disability for further service, as the 
date when the common expense shall cease as to the said vessel.

Seventh. To regard nothing as being due from one party to the other, upon 
account of prize-captures made by either, except in the case of Thalaba.

Eighth. To regard nothing as being due from one party to the other upon 
account of interest, until a balance of indebtedness is determined and default 
of payment occurs.

67 La Fontaine, Pasicrisie internationale (Bern, 1902) 157.
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Ninth. To regard the decision of minor incidental questions as resting upon the 
general principles of law and equity, these being fully treated of in another 
portion of this judgment.68

In further explanation of what expenses were properly to be 
considered as part of the common expense account, and what were 
properly within the separate accounts, the Arbitrator stated that:

. . . The particular government, upon whose waters the naval forces united or 
combined in a mutual cause, under article 2, may happen to be, shall defray all 
hind of expenses necessary for the maintenance of the squadron or one or more of 
its ships. The word maintenance has no technical signification in this relation
ship, meaning simply the upholding, supporting, and keeping up of each particular 
vessel, that it might sustain its attitude of belligerency. Hence, its provisions, 
the pay of its men, its fuel, its ammunition, the repairs necessary to maintain it 
in its belligerent capacity, etc., are legitimate items belonging to the common 
expense. It must be remarked, however, that while the warrant is sufficiently 
extensive to cover every item necessary to the accomplishment of the purpose 
named, there appears no authority for levying expense upon the common treasury, 
which did not go to the maintenance above spoken of. Neither would it be 
proper to compute the expenses of the original equipment, etc., of such vessel as 
common expense, these being considered the contribution of each nation to the 
common cause, and in furtherance of the common safety, under the treaty, which 
regarded the strength of both republics as being equal, though in fact it may not 
have been so. As no sharp line of division can be drawn as to the class of expenses 
which, while necessary under the head of maintenance, at the same time added 
a permanent value to a particular vessel, the determination as to such cases 
must fall within the domain of equity.

Nor can it be inferred from the treaty that the loss of the exclusive property 
of one or the other, in conflicts with the enemy, was to be reimbursed by the 
allies. The alliance was considered equal in that no mention of the respective 
vessels each was to furnish, the forces being considered equal for the purposes of 
the alliance, as before remarked [sic]. The vessels of each, such as they were, and 
however acquired, were embarked in the common cause; and the danger to each 
republic being equal, as repeatedly stated in the papers accompanying the forma
tion of the treaty, and by the treaty itself, each nation assumed the risks and 
casualties of the war from necessity, the only expenses which were considered 
as common between them being those connected with the maintenance of the 
squadron, or one or more of its ships. [69]

As regards the Thalaha, captured by the Covadonga, the capture must be 
considered joint. The allied fleet was at anchor in the bay of Valparaiso, and 
the Covadonga was dispatched by the commander to make the capture, which, 
although it did not occur within actual sight of the rest of the fleet, yet clearly 
falls within the general laws of prize entitling the whole squadron to joint partici
pation, when a capture is made by one or more of its vessels, not upon a separate 
and detached service, and close enough to the squadron to be considered as but 
one of the outstretched arms of the latter.

THE DECISION OF MINOR INCIDENTAL QUESTIONS.

The Paquette del Maule.—This vessel was a transport, and though chartered 
by one of the allies prior to December 5, 1865, the date of the treaty, she passed 
into service as a transport into the allied fleet, as near as can now be determined,

68 Ibid. 158.
69 Ibid. 163-164.
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about December 30, 1865. No evidence, at least, has been presented to the 
arbiter that she served the common cause prior to that date. As a transport to 
the combined fleet, the division of her expenses is legitimate, the transport 
service being absolutely necessary under the head of maintenance, as defined in the 
treaty. The documentary evidences are sufficiently copious to show that, when 
captured, she was on a service directly beneficial to one of the allies, with the 
full knowledge and at least tacit consent of its representative. No objection 
was made by him at the proper time, either to the terms or service of the vessel, 
and the right of objection is therefore lost. The expenses of the vessel, as well 
as her loss, are divisible by the allies from December 30, 1865.

Enlistments.—These cannot be considered divisible under the head of main
tenance. The spirit of the treaty contemplates a contribution, by each nation, 
of certain efficient warlike elements. Ships unmanned cannot be considered; 
and recruiting at the common expense was not provided for by the treaty. This 
item is thrown out of the liquidation, and each ally charged with his own ex
penses in this direction, so far as it has been possible to ascertain them.

Expenses of repairing at Chilok.—The note of Senor Calvez, dated December 
4, 1865, promising to repay immediately, the expense of repairing the four vessels 
sent to Chilo6, must be considered part of the treaty, by a rule before stated. 
Hence, the ally owning the ships must bear the expenses exclusively. Had the 
account been presented, and default of payment occurred, interest could have 
been claimed upon the amount. Under the circumstances, it cannot be allowed.

Surplus supplies.—If a surplus of supplies was drawn by one of the allies, it 
was by the knowledge and act of the other, who, failing to object or protest at 
the proper time, has lost the remedy.

Wages of court-martialed officers.—When these left the service ol the principal 
(the allied fleet) by their own act, they had no claim to recompense for services 
unrendered. The local law of one of the allies, allowing half-pay to court- 
martialed officers, cannot bind the other in the absence of a mutual agreement.

Difference in coin.—If one of the allies paid the salaries of the men of the other 
in a coin twenty-five per cent more valuable than the home coin of the latter, 
it does not appear that the latter had any agency or direction in it; and, as 
being the act of the former, he cannot take advantage of his own wrong. The 
difference has not been allowed.

Voyage of a minister from one country to another.—This had no connection 
contemplated by the treaty with “the maintenance of the allied squadron, or 
one or more of its ships”, and has not been allowed.

The Apurimac after leaving the allied fleet.—This vessel was sent to Peru for 
repairs, which could not be made in Chile, with the knowledge and consent of 
both parties. Under the plain provisions of the treaty a vessel was not com
pelled to be bodily present with the allied fleet in order to constitute a part of 
it, the contingency of separation being expressly provided for; nor can any 
claim against her seaworthiness lie at this late day. She was accepted as an 
allied vessel by both parties, sent to Peru for repairs, and the objection now 
urged should have been made at that time. The failure to do this places the 
objectors in the position of taking an advantage after the fact. Her expense is 
computed as common to October 31, 1867.

The coal amount.—The expense of maintenance in the way of fuel is common. 
No human intelligence could have foreseen the exact amount of fuel to be re
quired during an undetermined period and by an unknown number of consumers. 
The provision must be large enough to cover the contingency. As both parties 
incurred a joint expense in the amount purchased, both should share the profits 
of the residue. It is therefore so computed in this liquidation, the result being
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arrived at as accurately as circumstances have permitted. Coal consumed in 
the private use of one of the parties has been put to his exclusive account.

The matter of cannon received hy one ally from the other.—This question, carrying 
with it a large claim, has received the serious attention of the arbiter, and, from 
a most careful perusal of the document from which he derives his powers, he 
can arrive at no other conclusion than that it is not within his faculties to decide 
the question. His whole authority is “to adjust the pending questions on which 
the Peruvian and Chilean commissioners are not agreed in the arrangement and 
liquidation of the accounts of the allied squadron, referred to by the pact of 
alliance of the 5th of December 1865”; and further, “to decide all the rest which 
may exist, or which, in the course of judgment, may arise from the same ac
counts” (i. e., the accounts of the allied squadron). The transactions referred 
to had no connection with the allied squadron or its accounts, which were to be 
borne in common; but seem [to] the arbiter to involve a question of international 
ethics, easily arranged, with which, under his present authority, he cannot 
intervene, or pronounce a binding judgment, should he do so.

The General Lerzundi.—So far as this vessel is connected with the transaction 
of the cannon between the allies, the arbiter, as before stated, can give no valid 
judgment; but as it plainly appears that she “was afterward sunk at the mouth 
of the Huito Channel by the common agreement of a council of war, composed 
of Chilean and Peruvian officers, in order to save the life of the squadron”, she 
certainly falls within the scrutiny of the arbiter, and strict equity would demand 
that her loss be imputed to the common account, which is accordingly done in 
this liquidation.

The Callao as a transport.—Though this vessel did not belong to the allied 
fleet, yet it has been conclusively shown that she performed important transport 
service to the fleet, and compensation as such, while actually engaged in the 
service, has been allowed in this liquidation.60

The Commissioners appointed in accordance with the terms of 
article VII of the Jay treaty of 1794 between the United States and 
Great Britain, had before them the case of the American schooner 
Nancy (David Florence, master).61 On July 30, 1793 that vessel was 
captured with a cargo of cotton, coffee, and other products, while on a 
voyage from Port-au-Prince to Philadelphia, by a British privateer, 
during the then-existing war between France and Great Britain. 
She was sent to New Providence and was ordered restored, together 
with her cargo, by the vice-admiralty court on March 25, 1794, 
without an allowance of costs and damage, demurrage, or expenses. 
On February 27, 1796 the Lords Commissioners of Appeal affirmed 
the sentence of the vice-admiralty court. Costs and damages 
were disallowed because certain papers had been thrown overboard. 
The Commissioners under the Jay treaty held that the neutral owners 
were entitled to compensation for the loss and damages sustained by 
the detention of vessel and cargo, as well as for costs, “either of their 
own or the captors”, subsequent to the decree of the vice-admiralty 
court, the decree having shown that satisfactory explanations had 
been given. * 81

60 Ibid. 166-167.
81 IV Moore’s Adj. (mod. ser., 1931) 483.
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Where the enemy ownership of a portion of the cargo of the Ameri
can ship Farmer (Osborne, master), captured on August 11, 1793, 
was concealed from the British captors and the whole of the cargo was 
thereafter condemned in the British Prize Court as enemy cargo, the 
Commissioners appointed under the terms of the Jay treaty of 1794 
(art. VII) held that the owners were entitled to compensation for 
that part of the cargo which was neutral in character but that the 
owners should bear the expense and inconvenience up to the time that 
the investigation of the captors disclosed the neutral ownership of 
part of the cargo and that the expenses thereafter should be borne 
by the captors.62

The Commission appointed by the United States in accordance with 
the provisions of the act of Congress of July 13, 1832,63 for the purpose 
of distributing the 25,000,000 francs paid by France to the United 
States under the convention of July 4, 1831, on account of French 
sequestrations, confiscations, and destruction of vessels and their car
goes and other property of American citizens, added to each of the 
awards made by them “a reasonable but guarded allowance for the 
expenses attending a reclamation immediately after the capture, where 
it was shown that they had been paid by the claimant.” “These were a 
proper consequence of the wrongful act of France; and indeed, it 
would generally have formed a just objection to any claim against her, 
that it had not been prosecuted at the time when it arose.”64 65

Among the claims presented to the British-American Claims Com
mission, established under the terms of articles XII et seg. of the 
treaty of May 8, 1871 between those two countries, were the so-called 
Matamoros Cases*5 The cases had their origin in the wrongful 
capture of British vessels, at a time when the vessels were anchored in 
the roadstead at the mouth of the Rio Grande and engaged in receiving 
cargo from Matamoros, Mexico, or in discharging cargo destined to that 
place. The claims related to the following vessels and their cargoes— 
the steamship Sir William Peel, the brigs Dashing Wave, Volant, and 
the bark Science.

In each case proceedings in prize had been instituted in the United 
States, and appeals had been taken to the Supreme Court of the 
United States. The Supreme Court ordered the restitution of all the 
vessels, together with their cargoes, with the exception of a portion of 
the cargo of the Dashing Wave. Costs and damages were, however, 
disallowed in each case. When the claims were presented to the 
International Commission, that Commission was asked to allow costs 
and damages.

62 IV Moore’s Adj. (mod. ser., 1931) 348. .
« 4 Stat. 574.
64 John K. Kane, Notes on Some of the Questions decided by the Board of Com

missioners under the Convention with France, of J+th of July 1831 (1836) 102-103.
65 Howard’s Report (1874) 102.
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In the case of Edwin Gerard, et al.y “assignee of the steamship Sir 
William Peel and cargo”,66 for example, the vessel had arrived at 
Matamoros, from England, about June 23, 1863 and had discharged 
her cargo under proper permits. She took on board 904 bales of 
cotton from Milmo and Company, as a part of her homeward cargo. 
On September 11, 1863, while engaged in loading cotton to complete 
her cargo, she was captured and taken to New Orleans, where prize 
proceedings were instituted. On January 10, 1864 a decree was en
tered in the United States District Court restoring the vessel and 
cargo to the claimants and imposing upon them the cost of the pro
ceedings. The Supreme Court of the United States affirmed the de
cree of restitution, without costs or expenses to either party as 
against the other and without damages.67

At the time of the capture the vessel, her tackle, apparel, furni
ture, stores, and engines were insured for £57,168 with various Brit
ish insurance companies and underwriters. The insurers paid to the 
assured the total loss amounting to £55,447 9s. 9d.

After the vessel and cargo were restored to the claimants, by order 
of the United States District Court at New Orleans, they were re
ceived by the Salvage Association at Lloyd’s, acting on behalf of the 
insurers, and were taken to Liverpool and there sold. The net amount 
of salvage obtained for and distributed pro rata among the insurers 
was £20,349.

Subsequent to the payment of the total loss by the insurers, the 
owners assigned to Edwin Gerard, a British subject, all the right, 
title, or interest they had or might have to any claim arising out of 
the seizure of the vessel and cargo. Gerard presented the following
claim to the Tribunal: 68
For the detention of the vessel 368 days, at 1,000 dollars per day (the dols. 

rate paid by the United States for vessels of the same class) . . . 368,000
Interest on this sum from September, 15th, 1864 .................................... 187,680
Interest on the insured value of the cargo................................................ 19,812
Ten per cent, on insured value of cargo for loss of profit........................ 19,000

Total......................................................................................................  594,492

Of this amount it was claimed that the insurers were justly entitled 
to receive the sum of £35,098 9s. 9d., with interest, the difference 
between the amount paid by them to the assured and the amount 
recovered by them as salvage.

An award of $272,920 was made by the Commission in this claim. 
The American Commissioner, Mr. Frazer, did not sign the award, 
but wrote a dissenting opinion on the question of the assessment of 
damages in the case, as follows:

66 MS. Department of State; docket 243.
67 5 WaU. (1866) 517.
68 Howard’s Report (1874) 107, 109; see also Hale’s Report (1874) 100.
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The ship and nearly all the cargo, having been restored, it was material to 
ascertain the value of the property so restored at the date of restitution. If it 
was then worth as much as when captured, the only legitimate damages, it 
seemed to me, would be its use during the period of detention, together with 
costs & expenses. The value, I thought, should be taken at the time and place 
of restitution—and not elsewhere or at a different time. It had been ascer
tained at that time by an appraisement by the Prize Court, one of the appraisers 
being an agent of the claimants. This appraisement was in round numbers, in 
gold, £67,500. But the claimants chose at very great expense to take the prop
erty to England, where they sold it, realizing only £39,600, from which has been 
deducted all expenses of removal to England, Insurance, and other expenses of 
its preservation and care after restitution, (a very considerable aggregate) and 
this net proceeds deducted from the value at the time of capture has been taken 
as a part of the damages awarded. I could not resist the conclusion that the 
claimants had, after restitution, sacrificed the property for but little more than 
half its value and I could not agree that the United States should suffer that loss. 
It constitutes about three fourths of the large sum awarded in the case.69

By the British order in council of March 11, 1915 it was decreed 
that all merchant vessels carrying goods destined for enemy ports (but 
on their way to other ports) should discharge the goods at a British 
port. No provision was made in the order for compensation. The 
Stigstad, a Norwegian vessel bound for Rotterdam with a cargo of ore 
destined for Germany, was captured on April 18, 1915 and was 
required to discharge her cargo at Middlesbrough, England, where it 
was thereafter sold. In the British Prize Court the shipowners 
claimed freight, expenses, and damages for the detention of the vessel. 
The Prize Court allowed a reasonable sum from the proceeds of the 
cargo as freight. On appeal to the Judicial Committee of the Privy 
Council it was held that there had been no unreasonable delay or 
expense in carrying out the provisions of the order; that the order 
in council did not entail unreasonable inconvenience; and that the 
neutral shipowner was not entitled to damages for the detention of 
the ship or for expenses.70

Lord Sumner, in delivering the opinion of the Judicial Committee, 
stated that: 71

. . . That part of the claim which relates to the ship’s being ordered to call at 
Leith, and the claim for expenses incurred there, are claims for damages for putting 
in force the above-named Order in Council, for it is not suggested that the order 
to caU at Leith and thence to proceed to Middlesbrough was in itself an unrea
sonable way of exercising the powers given by the Order. The small claim for 
fees at Middlesbrough seems to relate to an outlay incident to the earning of the 
freight which has been paid, and was covered by it, but, if it is anything else, it 
also is a claim for damages of the same kind. “Damages” is the word used by the 
President in his judgment, and, although it was avoided and deprecated in argu
ment before their Lordships, there can be no doubt that it and no other is the 
right word to describe the nature of the claims under appeal.

69 MS. Department of State; Hale’s Report (1874) 249; docket 243.
70 V Lloyd's Reports of Prize Cases (1919) 361, 386.
71 Ibid. 389, 396-397.
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... In the present case the agreement of the parties as to the amount to be 
allowed for freight disposes of all question as to the claimants’ rights to compensa
tion for mere inconvenience caused by enforcing the Order in Council. Presum
ably that sum took into account the actual course and duration of the voyage and 
constituted a proper recompense alike for carrying and for discharging the cargo 
under the actual circumstances of that service. The further claims are in the 
nature of claims for damages for unlawful interference with the performance of 
the Rotterdam charter-party. They can be maintained only by supposing that 
a wrong was done to the claimants, because they were prevented from performing 
it, for in their nature these claims assume that the shipowners are to be put in the 
same position as if they had completed the voyage under that contract, and are 
not merely to be remunerated on proper terms for the performance of the voyage, 
which was in fact accomplished. In other words, they are a claim for damages, 
as for wrong done by the mere fact of putting in force the Order in Council. Such 
a claim cannot be sustained. Their Lordships will humbly advise His Majesty 
that the appeal should be dismissed with costs.

With reference to the theory of the allowance of expenses to the 
owner of the vessel, Wildman makes the following summary:

. . . The expenses of the neutral master do not stand upon the same footing 
as freight, but are postponed to the expenses of the captor. On principle, a 
Expenses neutral ship can carry the property of the enemy, only on

condition of being liable to be brought in for adjudication of 
her cargo, and would not be entitled to the expenses of being so brought in. Put
ting practice out of the question, which has established a more indulgent rule, it 
does not appear, that the neutral master would, on principle merely, be entitled 
to an indemnification for expenses so incurred. He is bound to know the condi
tion annexed to his right, and to abide the consequences. A more favourable 
practice has obtained, under which his expenses are usually allowed; and this 
practice is sustained so far as it does not interfere with other rights equally pro
tected by practice, and more strongly protected by principle. But it is not a 
claim, which the neutral master is entitled to urge against the captor, as a right 
equally original, and equally vested in him, and in the same manner as freight is 
invested, by the receipt of the cargo on board, and the performance of the contract 
of conveyance. When a cargo is condemned on further proof, the captor is as 
much entitled to his expenses, as if the cargo had been condemned in the first 
instance upon positive evidence, that it was the property of the enemy; and the 
captor’s expenses are entitled to priority over those of the master (m). [ (m) The
Brummen Flugge, 4 Rob. 90.]

Fourthly. Of costs, damages, and compensation. Where a seizure is justifi
able, the captor in case of restitution, is entitled to costs from the claimant
Probable costs ^ ^6r ^ur' ^he Speculation, 2 Rob. 296.] Though
and damages restitution is given; a seizure is justifiable, where there is 

probable cause to suspect, that the ship or any part of the 
cargo is liable to condemnation; as where a ship is trading between the ports of 
the enemy (w) [(w) Ibid.], or between the port of one enemy and that of another, 
or between the ports of two belligerents (x) [(a;) The Vrouw Henrica, 4 Rob. 343], 
when the ship’s papers do not shew the neutral character of the ship or cargo: or 
where there is just ground for believing the papers to be false: or that the ship in 
its outward voyage has committed a breach of blockade; or is navigated with 
intent to commit such a breach, or has carried contraband on her outward voyage.
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When English merchants had resorted to the expedient of protecting their 
trade against the enemy by false papers, which caused a variation between the 
shipment and the claim, by which further proof was rendered necessary; it was 
held that the captors ought not to be answerable for the expenses, into which 
they had been led by this expedient, and their expenses were directed to be paid (y). 
[(!/) The Sarah, 3 Rob. 330.] Where a ship and cargo belonged to the same claim
ant, who refused to accept restitution of the ship without the cargo; and further 
proof was ordered as to the cargo, and a commission of unlivery passed as of 
course, whereof the execution was stayed on the first intimation of objection on 
the part of the claimant; and the allowance of the captor’s expenses was opposed, 
on the ground that the cargo had been deteriorated by unlivery; it was held, 
that no blame was to be imputed to the captors, and the expenses of further proof 
were allowed (z). [(z) The Polly, 2 Rob. 371.] Where in a case of justifiable
seizure, charges were incurred in consequence of the subsequent misconduct of 
the captor, in conveying the vessel to his own port, which was not fit for its re
ception, those charges were deducted from the expenses allowed to the captor (a), 
[(a) The Principe, Edw. 70.] Costs are very much within the sound discretion 
of the Court, with reference to all the circumstances that may be fairly collected 
respecting the conduct of the parties. Where a vessel having been captured and 
released by consent, was seized by a second captor, with a copy of the sentence 
of restitution on board, and a second time released without further proof; but it 
appeared, that every person of any station of authority with respect to the ship 
or cargo, was implicated in concerting fraud against the rights of the belligerent, 
though not with respect to the actual transaction, but to an ulterior voyage; and 
that the measures adopted for that purpose were the cause of bringing the case a 
second time to adjudication; the Court held, that it was justified in holding out 
this wholesome lesson to neutrals, that persons conducting themselves in such a 
manner should be made subject to the payment of costs (6). [(6) The Eliza and
Katy, 6 Rob. 185.] Where a cargo restored was taken by government by right 
of pre-emption, the captor’s expenses were directed to be paid by government (c). 
[(c) The Resolution, 4 Rob. 166, (n).] Where an act of Parliament had passed 
vesting the custody of Dutch property in the ports of this kingdom, during the 
doubtful state of public affairs between England and Holland, in commissioners 
appointed by government; and a ship and cargo taken after the commencement 
of hostilities was carried into Bermuda, where the ship and part of the cargo was 
restored; but the remainder was ordered by the Court to be sent to England, 
and delivered to the commissioners, by whom it was received; it was held, that 
the captor’s expenses would not include the charge of conveyance to England: 
and that the commissioners were liable to the neutral claimant in place of the 
actual captors, whom they had dispossessed. The merchant, whose goods were 
seized, had a right under the general law of nations to an adjudication of his 
property in Bermuda. The property having been conveyed to Europe under the 
application of a novel policy framed for the particular convenience of the British 
government, the expenses of that transmission, and every expense intended to 
secure it, must fall upon the party, for whose convenience this was done; and the 
neutral claimants must be protected. Therefore the government, having dis
possessed the captors, took the property with all their responsibility, and became 
liable for any deficiency that had occurred, even before the captors were dis
possessed; but if the sale had been improved by the transmission of the property, 
the claimant would be equitably liable for a share of the expenses of transmission 
(d) [(d) The Narcissus, 4 Rob. 17, 20]. Captor’s expenses are forfeited by 
wrongful detention. Thus where a ship was justifiably seized, but the case ap
peared from the papers to be clearly a case for restitution, which afterwards 
passed by consent, but that consent had been unnecessarily delayed for two
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months, captor’s expenses were refused (e) [(e) The Zee Star, 4 Rob. 71]. So, 
where there appeared reason to suspect management and tampering with the 
evidence on the part of the captors, and a deposition was taken irregularly by 
them and introduced out of due time (/) [(f) The Speculation, 2 Rob. 293]. Where 
a ship was seized for an alleged breach of blockade, which was not proved to 
exist de facto, by a cruiser, which was not one of the squadron that had been 
employed on that service; it was held, that the captor was not entitled to his 
expenses (g) [(0) The Christina Margaretha, 6 Rob. 62]. But where a vessel 
was justifiably seized, and the case required a great deal of special information, 
which was not given by the claimants so promptly as it ought to have been, the 
captor’s expenses were allowed (ft). [(ft) The Juliana, 4 Rob. 343.]

. . . Where an unconditional release has been accepted, it is too late for the 
claimant to demand costs and damages. Such a release must be understood to 

have been an absolute and unqualified proposal, and meant 
releases-^costs as a general acquittal on both sides. If there had been any
and damages intention to prosecute a demand for damages arising from the

seizure, the offer should have been accepted sub modo: instead 
of that, the offer was accepted as it was proposed, and as such must be understood 
to include an act of amnesty on both sides. The claimant must take the incon
venience with the convenience of restitution. The offer of restitution being 
accepted unconditionally, must be considered as a discharge (ft). [(ft) The Maria,
6 Rob. 236.] But the owners of a privateer are in the first instance liable at the 
suit of the party injured; not merely for their own shares respectively, but for the 
total amount of what may be awarded against them all; and where a part owner 
had been released on payment of his share of the costs and damages, according 
to the proportion of his interest in the ship, a prayer for his dismissal from the 
suit of the claimant was rejected (l). [(Z) The Karasan, 5 Rob. 291; Strachan v.
Morison, 1 Stair’s Decis. 531.] Where a claim for damages for the destruction 
of a vessel after the termination of hostilities, was made against the admiral on 
the station, who was not privy to the act; it was held that he was not responsible, 
that the actual wrongdoer is the only person, that can be held responsible in the 
Prize Court, although he may have other persons responsible over to him. In 
this case all persons were in complete ignorance of the cessation of hostilities, not 
only those on board the king’s ships, but the Americans, as well those on shore, 
as those on board the vessel. In the pursuit shots were fired on both sides, and it 
was alleged on the part of the British, that the ship was set on fire by her own 
crew, who took to the shore. Seven years after the event, a suit for damages was 
commenced in the Court of Admiralty against the commander of the king’s ships; 
the Judge held, that the act of destruction took place under such circumstances, 
that the captor was not compellable to proceed to adjudication upon it. Against 
this judgment there was no appeal; but ten years afterwards a suit was com
menced against the admiral of the station, with the same result (m). [(m) The
Mentor, 1 Rob. 179.] So, where a vessel captured after the period limited by a 
treaty of peace for captures in that longitude and latitude, by a captor having no 
means of obtaining information of that fact, was lost without any want of due 
diligence on his part (n). [(n) The John, 2 Dod. 336.]72

72 II Wildman, Institutes of International Law (1850) 160-161,163-166,173-175.
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Exhaustion of 
local remedies

REAL PROPERTY 
INTERFERENCE WITH LEGAL RIGHTS

That the law of the situs of real property is determinative of the 
rights existing in real property is well settled. However, where such 
Lex rei sitae rights as the alien may have in realty are wrongfully 

interfered with and where a denial of justice is suffered 
by the alien in his effort to protect his rights, the state of the alien 
may, under international law, extend protection to its national.

There are numerous instances where damages may be sustained 
by the owner of some interest in real property at the hands of na
tionals of a foreign government, and yet such injury may not involve 
a wrong under international law. Ordinarily, when the aliens rights 
have been interfered with his remedy is one of invoking the protection 
of the courts of the situs of the property, in order that he may have 
the rights granted by the lex rei sitae determined judicially. Not 

only is this the reasonable procedure for the deter
mination of the rights asserted by the alien, but 
international law usually requires that such procedure 

be followed before either diplomatic interposition may be invoked 
by the state of which the alien is a national or a claim for damages 
may be presented on his behalf. This is the rule of the exhaustion of 
local remedies. Unless the local remedies have been availed of and a 
denial of justice has been suffered during the course of such exhaustion 
of those remedies, a state is ordinarily not liable. There are, of course, 
certain exceptions to the exhaustion of local-remedies rule.

A claim was presented by the United States to the United States- 
Mexican Commission, established under the terms of the convention 
of July 4,1868, on behalf of Fayette Anderson and William Thompson™ 
American citizens who in 1863 had gone to Mexico where they had 
purchased and cleared about five hundred acres of land in the Union 
Valley and had erected buildings thereon. In October 1864 and there
after, soldiers under command of General Corona entered the premises 
and either destroyed or carried off considerable personal property. 
In the year 1867 the land was denounced by a merchant of Mazatlan 
as preempted under a decree (not published until June 23, 1868) of 
President Juarez, which declared the Union Valley to be public land. 
Notwithstanding the immediate denouncement by Messrs. Anderson 
and Thompson, the matter had not been decided at the time of the 
presentation of the memorial in the case (November 1869), and the 
claimants were prohibited from enjoying the use of the lands. Be
cause of this and because of the prior destruction of claimants' 
property, as well as the detention or imprisonment of Mr. Anderson 
at various times, the claimants submitted a claim to the Commission

73 MS. Department of State; docket 333.
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for $88,962.50.74 From an itemized statement of the claim contained 
in the claimants' memorial it appears that no specfic amount was 
asked for the loss of the use of the lands.

Umpire Thornton awarded $3,200 “Mexican Gold Dollars" with 
interest at 6 percent for the losses and use of personal property, and 
$1,000 without interest for the illegal arrest of Mr. Anderson. As to 
the alleged wrongful interference with the claimants' rights in the 
land occupied by them, the Umpire said:

The Mexican Government cannot in the opinion of the Umpire be made re
sponsible for the difficulty which arose as to the tenure of the lands held by the 
claimants; that was a matter solely for the judicial Tribunals to decide, and if 
the attempt to deprive them of their lands was unjust, the losses to which they 
were subjected, were such as any landholder might have been exposed to; nor 
does the Umpire see that the claimants were ejected from their property or that 
the cultivation of their lands was necessarily interrupted by the legal pro
ceedings.75 76

In rendering this decision, Thornton held that the claimants were 
American citizens and that—
that part of the Constitution of Mexico which says that those are citizens who 
hold land, is permissive and not obligatory; and as the claimants did not take 
any steps to avail themselves of that permission, that in itself was a sufficient 
proof that they did not wish to do so. They consequently retained their char
acter of citizens of the United States, and therefore have a standing before the 
Commission.78

When Joseph E. Barlow, an American national, desired to obtain 
possession of certain land in the city of Habana, the Department of 
State took the position that he should first exhaust the legal remedies 
available to him in Cuba. On May 9, 1930, the State Department 
issued the following Press Release 77 concerning the Barlow case:

The American Ambassador to Cuba has filed with the Department a report on 
the Joseph E. Barlow claim.

This case involves a claim to possession and title to a certain tract of swamp 
land, largely undeveloped, in the city of Habana. There are conflicting claims 
to title and the land has been the subject of litigation in Cuba for over eleven 
years. The conflicting claims grow out of questions of priority of grant and the 
meaning of certain conveyances and maps under Cuban law, for Cuban law must 
govern Cuban titles. The questions are complicated. This Department has 
not passed and does not now pass on the final merits of the respective claims 
to title.

The Ambassador’s report shows that Mr. Barlow has not exhausted the legal 
remedies available in Cuba. Such a condition, under international law, must, 
generally speaking, be fulfilled before a case between private parties becomes a 
matter for diplomatic interposition. Mr. Barlow has claimed a right to immediate 
possession of these lands under a court order obtained in 1917 in an ex-parte

74 Ibid.
75 Ibid.
76 Ibid.
77 Department of State, Press Releases, May 10, 1930. (Weekly Issue No. 32,

publication no. 72, pp. 226-242; ms. Department of State, file no. 437.11B241.)



PROPERTY 1357

proceeding to which neither the Cuban claimant who disputes Mr. Barlow’s 
possessory right nor his predecessors in title were parties. Such a proceeding, 
according to an opinion of the Cuban Supreme Court, does not constitute proof 
of possessory rights. The Cuban superior courts consistently refused to recognize 
this court order as giving Mr. Barlow right to possession.

Mr. Barlow still has legal remedies open to him in Cuba. Mr. Barlow has, 
however, frequently expressed the belief that the Cuban courts are prejudiced 
against him for personal reasons. The Department felt that without going into 
that question his objections on this point could be met by a plan of private 
arbitration before a neutral tribunal which, though not a part of the Cuban 
court system, would nevertheless decide the controversy according to Cuban 
law. Such a plan was prepared by the* American Ambassador to Cuba and has 
been approved by the Department. It was designed to be fair to both parties 
to the controversy and to expedite the ending of the dispute. Neither Mr. 
Barlow nor the Cuban title claimant could be forced to arbitrate, nor would the 
Department take a position to force them. Either may stand on his rights to 
have the case adjudicated in the Cuban courts, but if both parties should approve 
the plan of arbitration it would dispose of the controversy expeditiously and 
finally and more cheaply than could be otherwise done. If the Cuban claimant 
accepted the arbitration it would show that he had confidence in his ability to 
support his claim before a neutral tribunal. If Mr. Barlow declined to arbitrate, 
it would tend to show that he did not desire to proceed in the orderly process 
which the Department so much commends for the settlement of international 
difficulties. The Cuban claimant agreed to the arbitration. Mr. Barlow 
emphatically declined and stated he did not regard the arbitration as fair. The 
Department differs with him in that regard.

In the present position the Department does not feel that any action in regard 
to Mr. Barlow’s claim would be now appropriate.

The Press Release also contained a copy of the following despatch 
from Ambassador Guggenheim to the Secretary of State:

Habana, Cuba, April 21, 1980.
The Honorable the Secretary of State, ,

Washington, D. C.
Sir:

I have the honor to submit the following report covering the claim of Joseph 
E. Barlow to property in Cuba. Before leaving for my post last November, on 
instructions from the Secretary of State, I promised Senator Borah and other 
members of the Foreign Relations Committee of the Senate that I would make a 
complete investigation of the case in so far as it related to Barlow’s dispute with 
Gomez Mena over the “Manglar de Urrutia.” .

Such an investigation has been made. I believe that it has been done with 
thoroughness and without partisanship. It has brought out certain new facts 
which have not previously been called to the attention of the Department of 
State or of the Senate committee or which have transpired since the Senate’s 
subcommittee hearings two years ago:

(1) Mr. Barlow bought into the property with full knowledge of the fact 
that it was the subject of a lawsuit between Cuban lawyers on the 
one hand and a Spaniard on the other and that the title was in 
dispute.
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(2) The basis of his claim to possession is a court order obtained in 1917 in an
ex-parte proceeding, in which no other claimant was heard, which 
under any system of law would not be conclusive against third parties, 
and which the superior courts have refused to recognize as valid. 
He has never instituted any suit which could finally determine the 
merits of his title.

(3) Despite his repeated criticisms of the Cuban courts, he has rejected a
plan of arbitration, prepared by the American Embassy in Habana, 
approved by the United States Department of State, and accepted 
by the opposing claimant—an arbitration agreement which was 
unquestionably fair and which would have definitely settled the claim 
at the least possible expense and without further prolonged litigation.

i « • • * • •

American citizens often seek the diplomatic support of the Department of Stale 
on the ground that they have been denied justice in a foreign country. Such 
cases have been so frequent that well-defined rules of international law have 
developed for their solution, and the Department of State has adopted a standing 
procedure for dealing with them. This procedure involves the necessity on the 
part of the claimant to exhaust the legal remedies available to him or otherwise 
to prove a denial of justice before appealing to his Government for aid. In the 
Barlow case, in accordance with what is apparently its usual practice, the Depart
ment of State sought the opinions of the diplomatic representatives of the United 
States in Habana. On April 20, 1926, in his despatch No. 1404, Ambassador 
Crowder . . . said:

“This Embassy has repeatedly expressed the conclusion to the Department 
and to Mr. Barlow that the questions involved are wholly juridical and that 
the controversy can never be settled until a court of last resort has determined, 
upon a declaratory action of greater quantity (to quiet title), who holds legal 
title to the Manglar property and whose registration shall be respected. 
Mr. Barlow had the benefit of the legal advice of Dr. Claudio Mendoza, one 
of the most eminent Cuban lawyers, to the same effect in 1919—before 
Barlow had acquired any interest in the property—and legal conclusions 
to the same effect have since been expressed by several other leading American 
and Cuban lawyers cognizant of the facts involved. Mr. Barlow ignored Mr. 
Mendoza’s advice and instead brought an action for demarcation of bounda
ries under Military Order No. 62 of 1900, which the Supreme Court held 
inapplicable.

“The Embassy still adheres to the above-stated conclusion. It cannot be 
contended that Mr. Barlow has exhausted the legal remedies available to 
him, which undoubtedly is a prerequisite to alleging a denial of justice.”

On the basis of the study I have made, I concur in the general view of my 
predecessors—that Mr. Barlow has not exhausted his legal remedies in Cuba and 
that he cannot be said to have suffered a denial of justice. This is the contention 
of the Cuban Government, confirmed by our investigation. Nevertheless, Mr. 
Barlow has sought the intervention of the Department of State and of the Foreign 
Relations Committee of the Senate. At the same time, he has refused to sign an 
arbitration agreement which offers a fair solution of his difficulties and to which 
the other claimant has consented.

Because of this rejection of the arbitration plan and because of the failure to 
find in the record of the case any denial of justice, I believe that the Barlow claim 
does not constitute a matter for action on the part of the United States Govern
ment. The Department of State’s support of a claim of this kind would, I am
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firmly convinced, lessen its effectiveness in assisting other American citizens 
whose claims are justified, and in my own desire to accord the fullest possible 
protection to American citizens in Cuba, I am anxious to see only those claims 
pressed which are valid.

I have the honor [etc.]
Harry F. Guggenheim

It was stated further in the same Press Release that—
The tract of land which has become famous as the Manglar de Urrutia is 

involved in a complication of titles. It is necessary to go back to the early 
eighteenth century at least to trace the difficulties arising from the boundary 
divisions of this and adjoining properties. Without attempting to pass on the 
merits of these titles, a brief summary may be given of the interests of Mr. Joseph 
E. Barlow and of the Gomez Mena Land Co.

It might be true that the decisions rendered in favor of Gomez Mena were the 
result of bias or corruption. It might equally be true that the decisions in favor of 
the Barlow interests were similarly influenced. Without commenting on the 
bases of such a hypothesis, in the absence of proof of such charges, it does not seem 
possible to assume that all decisions in favor of one party or the other were cor
rupt. Moreover, international practice requires the acceptance of court decisions 
at their face value unless they are so obviously unreasonable or unjust as to 
establish by intrinsic evidence that they could not have been impartially rendered. 
In the absence of fraud or corruption, mere errors in a court decision do not involve 
the international responsibility of the state. (See case of Barron, Forbes and Co., 
in Moore, Digest of Arbitrations, p. 2525; Ralston, Law and Procedure of Inter
national Tribunalsf Sec. 591.).

Nationality

Another condition precedent to the presentation of an international 
claim against a government is the necessity of proving that the 

claim was, at the time of its origin and thereafter, 
continuously owned by a national of the claimant 

state. As indicated in the opinion of Umpire Thornton in the case 
of Fayette Anderson and William Thompson (United States v. Mexico), 
discussed previously,78 the fact that the claimant is the owner of 
realty in the country against which a claim is presented is not suffi
cient to bar the presentation or allowance of the claim, although the 
local law of the respondent state may provide that only nationals 
may own realty, or that the alien acquiring realty shall consider him
self its national for the purpose of holding the property. The posi
tion taken by Thornton in this regard appears sound.

The Canadian Royal Commission on Illegal Warfare Claims (James 
Friel, Commissioner) disallowed the claim of Odishaw Shabaz, who 
was born in the city of Urmia, Persia, about the year 1855. Shabaz 
went to Canada in 1905 and was naturalized there in December 
1908. He had been preceded to Canada by his son and brother and, 
apparently, a small colony of Assyrians who had taken out home
steads and who seemed to have worked and owned the property by 
families.

78 Ante, p. 1355.
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The claimant took out a homestead in Canada in 1905 and worked 
it with his brother. He returned to Persia in 1909, purchased land, 
and built a house in Urmia, with the idea of having his family return 
there to live. When he left Persia in 1905 he retained his vineyard 
and orchard and all the implements owned by him and used in that 
country for farming. According to the record he still owned them 
at the time of the decision rendered on the claim. Before he left 
Canada he raised a loan of $1,000 on the land he owned in Canada 
and took the money with him to Persia. Later, the claimant's 
cattle and a certain part of his land in Canada were sold, and the 
money received therefor was sent to the claimant by the brother 
who had remained in Canada. The claimant's son in Canada also 
sent the claimant $900. All of this money was contributed by the 
family toward the home which claimant established in Persia. This 
residence for the family was built and rented in part; and during the 
World War it was alleged to have been destroyed by Turks. The 
claim was for the value of the property thus destroyed.

The Canadian Royal Commissioner disallowed the claim on the 
ground of the claimant's nationality, stating that the claimant—
claims to have maintained his Canadian citizenship by going every year to the 
British Consul and having his naturalization certificate revised. The claimant 
said he wanted to keep his British naturalization in order to save his neck. It 
seems to have been quite useful for that purpose, and in this claim he seeks to 
make it profitable in a material way. He became naturalized in Canada in order 
to homestead and acquire property. He disposed of that property and took the 
Canadian money to Persia where he invested it in buildings and a home with 
the intention of gathering his family around him and remaining in Persia and 
not returning to Canada. His property was destroyed in some way during the 
war, probably by the Turks as alleged, and he comes back to this country and 
presents his claim for $12,905.00. Incidentally we have information from Persia 
that one-half the amount would cover the damages. The claimant seeks to get 
further Canadian money to take back, no doubt, to his home in Persia. I do 
not think he has any such right by naturalization or otherwise. It seems to me 
that notwithstanding his calls on the British Consul he was still, in Persia, a 
Persian subject.

The terms of my commission authorize me “to assess all claims of British 
subjects resident in Canada,” and the interpretation of the words has been taken 
to be claims of British subjects resident in Canada at the time the injury was 
sustained. There may be cases in which I would suggest departing from such a 
restricted interpretation, but this case is not one of them.79

79II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 444, docket 1293.

See also in this connection the case of Rev. Eshoo Odishoo Eshoo (claim for 
damage for which Turkey was responsible, ibid. 449, docket 1302).

[Footnote continued on p. 1361.]
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In the case of the Mariposa Development Company et al. (United 
States v. Panama),80 the United States-Panamanian Claims Com
mission, established under the convention of July 28, 1926, as modi
fied December 17, 1932, held that the mere passage of a law by which 
private lands could be expropriated without compensation before the 
date of the exchange of ratifications of the convention (October 3, 
No ec niar 1931) under which the claims were arbitrated, was 
clainfat^ate of not an international wrong for which claim for 
exchange of damage could be made. On October 20, 1931 the
rati cations Supreme Court of Panama held that the property 
in question was national property, and it directed the cancelation of 
the titles registered in the names of the defendants. However, the 
actual confiscation of the land by a final judicial decree had not taken 
place at the date of the exchange of ratifications of the convention, 
and the claim was accordingly dismissed without regard to its merits, 
on the ground that it was not within the jurisdiction of the Com
mission. The Commission (D. W. van Heeckeren, Presiding Com
missioner; Elihu Root, Jr., and H. F. Alfaro, national Commissioners) 
stated that:
the Commission does not assert that legislation might not be passed of such a 
character that its mere enactment would destroy the marketability of private 
property, render it valueless and give rise forthwith to an international claim, 
but it is the opinion of the Commission that ordinarily, and in this case, a claim 
for the expropriation of property must be held to have arisen when the possession 
of the owner is interfered with and not when the legislation is passed which makes 
the later deprivation of possession possible.

Practical common sense indicates that the mere passage of an act under which 
private property may later be expropriated without compensation by judicial 
or executive action should not at once create an international claim on behalf of 
every alien property holder in the country. There should be a locus penitentiae 
for diplomatic representation and executive forbearance, and claims should 
arise only when actual confiscation follows.

Footnote 79—Continued.
Compensation was recommended by the Canadian Royal Commissioner “in 

a few cases of French and Belgian women who married Canadian soldiers and 
who came to Canada with them and are living here”. See the cases of:

Madeleine Vanoudhensden} wife of Aime Galarneau (Canada v. Germany), 
ibid. 448, docket 1301 (claim disallowed as claimant had no Canadian 
domicil);

Mrs. Marie Georgette Dunn-Houssin (Canada v. Germany), ibid. 441, docket 
1285 (claimant a Belgian at time of loss; claim allowed);

Mrs. Victorine Farrellj formerly Haspeslagh, wife of J. J. Farrell (Canada v. 
Germany), ibid. 469, docket 1322 (claimant a Belgian at time of de
struction of three houses in Belgium during the German invasion of 
Belgium; claim disallowed);

Mrs. Suzanne Renelde Warner (nSe Cambrai) (Canada v. Germany), ibid. 
459, docket 1309 (claimant a French national at time of loss of personal 
property; claim allowed).

80 Hunt’s Report (1934) 573, docket 15.
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The Commission holds that the damage from which the Mariposa claim arose 
was not sustained prior to October 3, 1931, and that the claim is not within its 
jurisdiction.81

In another case, that of John W. Browne (United States v. Panama), 
the same Commission held that a claim arising between the date of 
the signing of the convention of July 28, 1926 and the date of the 
exchange of ratifications, was one over which the Commission had 
jurisdiction.82 However, in that case the claimant failed to show 
that a wash-out on a certain road, which was alleged to have caused 
damage to the claimant's land, was the result of negligence in the 
construction of the road or that any damage was suffered on account 
of rocks having been rolled onto the claimant's property during the 
making of repairs after the wash-out. A third claim for the use of 
certain of the^ claimant's land in the building of a road in excess of 
the amount contracted for the road, was disallowed on the ground that 
the claimant failed to prove that a contract existed for the taking 
of a certain amount of land; it being shown, on the other hand, that 
the claimant's grantor had received the land subject to certain rights 
of the Government for roadbuilding purposes.

The same Commission held that the claim of William Gerald Chase
Prior settlement (Unit.ed States v. Panama) for damages allegedly 

sustained as a result of being unlawfully deprived of 
certain lands in the Province of Chiriqui, Panama, by officials of the 
Panamanian Government, should be disallowed. In disallowing the 
claim on the ground, inter alia, that there had been a prior agreement 
of settlement of the case on April 13, 1923, the Commission stated:

The Commission is of the opinion that Chase’s difficulties were not attributable 
to wrongful acts of the Panaman authorities. His deeds of purchase show that 
his ownership was dubious. By the settlement of April 13, 1923, he lost a com
paratively small portion of the area which he claimed, but he got a clear title to 
the remainder. The Commission cannot find that the settlement was in any 
way disadvantageous for him. It should be noted that for the payment of 
18,400 balboas which he had to make to the Municipalities of San Felix and San 
Lorenzo, he was covered by the amounts which he had retained from the purchase 
price precisely for such an eventuality. Moreover the fact that the Minister of 
the United States in Panama had acted as mediator on his behalf with full powers 
from him in the negotiations which led up to the settlement gave that settlement 
the character of a diplomatic solution and prevented the later bringing of a claim.83

Ownership

Although it is not necessary that the right to the realty interfered 
with, on which the claim for damages is predicated, should be a

81 Ibid. 577.
82 Ibid. 530, docket 14.
83 Ibid. 366, 373-374, docket 10.
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complete and perfect title, the claimant must prove that he was the 
owner of whatever type of right or title he alleges was 

Ushtitfe alleged" wrongfully interfered with by the respondent govern
ment, whether such right was that of ownership, 

lease, possession, or any other type of right to realty.
The Anglo-American Tribunal established under the terms of the 

special agreement of August 18, 1910, disallowed the claim of the 
United States on behalf of William Webster, for damages resulting 
from the alleged denial of title to and loss of certain lands claimed to 
have been owned by Webster in New Zealand as a consequence of 
the annexation of that country by Great Britain. The Tribunal held 
that the title held by Webster from the natives of New Zealand was 
no more than “a native customary title, the content and scope of 
which was very uncertain and can not be said to have extended to a 
full property or dominium as known to matured law”.84 85

The claim for $30,000 of Caroline Fitzgerald Shearer, administratrix 
of the estate of George Fitzgerald (United States v. Panama),86 was 
disallowed by the Commission established in accordance with the 
convention of July 28, 1926, as modified December 17, 1932, on the 
ground that the property which it was alleged had been wrongfully 
interfered with by Panama had never become privately owned under 
Panamanian law through prescription.

Where claim was made by Albert H. Rabin, a native of Russia 
and a naturalized British subject (in the Transvaal), for the value of 
realty located either in Russia or in Lithuania (then under the 
jurisdiction of Russia) which had been destroyed by the German 
Army, the claim was rejected by the Canadian Royal Commission 
on Illegal Warfare Claims, etc., on the ground that it had not been 
proved that the property was owned by the claimant. The Commis
sioner (William Pugsley) took the position that if the property had 
been owned by the claimant, either the title deeds or certificate of 
the registrar, or corroborative evidence, would have been produced 
in order to substantiate the claim.86

84 Nielsen’s Report (1926) 537, 544.
85 Hunt’s Report (1934) 111, docket 3.
86II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 

1928) 439, docket 1284.
The claimant was a resident of Canada. Since the claim was rejected because 

of the insufficiency of the evidence, the question of the claimant’s nationality 
status was held to be immaterial.
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Possession

Mere possession, or possession and use, is sufficient title to realty 
on which to base an international claim, provided, of course, that the 

claim is not predicated on other title, as, for example, 
Claims based on complete ownership. In any event, the title alleged 
thsm^ompSete must be established in order to secure an
ownership award in damages for the wrongful interference with

such title. While claims based on the ownership of 
realty have arisen most frequently, claims based on other interests 
in realty are not infrequent. A few examples may be given.

The claim of Great Britain against the United States on behalf of the 
Hudson1 s Bay Company and Puget1s Sound Agricultural Company87 

arose by virtue of the treaty of June 15, 1846 between the two coun
tries,88 whereby the United States was given the right to obtain pos
session of certain disputed lands, the property so disputed to be 
transferred to the Government of the United States at a proper valua
tion. In accordance with the terms of the treaty of July 1, 1863, a 
Commission was established by the two countries to determine an 
adequate money consideration to be paid by the United States for the 
transfer to it of the rights and claims of the Hudson’s Bay Company 
and the Puget’s Sound Agricultural Company.89

In the award of the Commission, made on September 10, 1869, 
the Commissioners (Mr. John Rose and Mr. Alexander S. Johnson) 
held that:
as the adequate money consideration for the transfer to the United States of 
America of all the possessory rights and claims of the Hudson’s Bay Company, 
and of the Puget’s Sound Agricultural Company, . . . and in full satisfaction of 
all such rights and claims, there ought to be paid ... on account of the possessory 
rights and claims of the Hudson’s Bay Company, four hundred and fifty thousand 
dollars; and on account of the possessory rights and claims of the Puget’s Sound 
Agricultural Company, the sum of two hundred thousand dollars . . .90
The amount of $200,000 awarded the Puget’s Sound Agricultural 
Company included compensation for the rights of that company in 
167,040 acres of land in Pierce County and 3,000 acres of land in 
Cowlitz County, both in Washington Territory—a total of 170,040 
acres. It appears from the argument and from the award that the 
company did not have legal title to this land but only certain “pos
sessory rights”; that the title of the company rested upon “the fact 
of possession and use”. The amount of $450,000 was awarded the

87 1 871 For. Rei. 532-540.
881 Malloy 656, 657-658.
89 Ibid. 688, 689.
90 Ibid. 690-691.
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Hudson’s Bay Company “on account of the possessory rights and 
claims” of that company. The award also stipulated 

Possession and ^at at or before the time fixed for the first payment 
each of the companies should execute and deliver to 

the United States a sufficient deed of transfer and release to the 
United States, substantially in accordance with a form annexed to the 
award.91

Not infrequently aliens are in possession of land which it is for
bidden by law for them to own. Such possession, however, is a right 
that may be protected, in certain instances, and international liability 
may arise therefrom. Thus, where a state forbids foreigners from 
owning land, the state is liable for the interference with the aliens’ 
rights, if proper legal proceedings are not taken to dispossess them 
and if appropriate compensation is not paid for any confiscation of 
property.

In the claims of Mrs. Evan Williams and Mrs. Isabella Fournier, for 
$16,000 and $1,500, respectively, two American citizens had at
tempted to purchase a house in Haiti in contravention of existing 
laws forbidding foreigners to own land. They were subsequently dis
possessed by the Haitian Government. It appeared that the claim
ants held so-called title deeds to the property, whether valid or 
otherwise, and that no legal proceedings had ever been instituted to 
dispossess them.92 Mrs. Williams had come into the possession of the 
real estate upon the death of her father.

These claims were presented to the Commission established by 
Haiti and the United States to settle claims arising out of the 
destruction of property during the riot at Port-au-Prince on Septem
ber 22 and 23, 1883. The American Commissioners, Charles Weyman 
and Edward Cutts (succeeded by Dr. J. B. Terres), and the Haitian 
Commissioners, B. Lallemand and C. A. Preston, disagreed as to 
these two claims and referred their difference to the two Governments. 
The Haitian Government claimed that “since foreigners cannot buy 
and hold real property in Hayti, according to the constitution and 
laws thereof, these citizens of the United States cannot recover the 
several amounts claimed for their property named”. The Govern
ment of the United States took the position—relying on the opinion 
of June 13, 1885 of the Law Officer of the Department of State (Mr. 
Francis Wharton)—that the interest of the claimants in the property 
was defeasible, to be sure (but only upon proper legal proceedings), 
and that the claims should, therefore, be pressed. The opinion of 
Mr. Wharton was as follows:

The question submitted by the accompanying papers is whether the fact that 
foreigners are prohibited by the local law from holding real estate in Hayti pre-

91 See ante, pp. 267 et seq. for a further discussion of the claims of these two 
companies.

92 1885 For. Rei. 525, 540.
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eludes them from making claim on the Government of Hayti under the recent 
commission for damages sustained by real estate owned by them in Hayti. The 
question, as thus put, answers itself. If a foreigner holds real estate under such 
a limitation, no matter how defeasible his title may be he owns something, for 
the arbitrary spoliation of which by the Government he has a claim for redress. 
A foreigner’s title to real estate under such a limitation may be likened to that of 
a foreigner’s title to real estate under the laws of many of our States. It is true 
that under such laws the foreigner is prohibited from holding real estate, yet it 
is equally true that he has an inchoate interest in such real estate when purchased 
by him and entered on, which can only be defeated by legal procedure in the 
nature of an inquisition duly instituted. Nor is this position one of mere local 
legislation. Not only by the English common law, but by the old Roman law, 
as accepted in the Spanish settlements in America, a foreigner is entitled to hold 
real estate, where there is such a prohibition, against even the Government until 
legal proceedings are taken for his eviction (Hammekin v. Clayton, 2 Woods, 336; 
Phillips v. Moore, 100 U. S. 208).

The rule is that an injury done to a prima facie title exposes the party inflicting 
the injury to legal process as unquestionably as if the title was perfect. Even 
supposing that the sole title is that of possession, yet the possessor cannot be 
dispossessed except by process of law. And this view is strengthened in cases 
like the present, when the possessor, there being no adverse private interest, and 
the Government being the only party entitled to make complaint, is permitted 
by the Government to remain in possession. This validates his possession so 
far, at least, as to prevent his expulsion, except by legal process. In the present 
case, however, the damage complained of was inflicted, not by legal process, but 
by arbitrary and revolutionary violence, for whose consequences the Govern
ment of Hayti holds itself in other relations responsible. If so, it is responsible 
for damages done by it to a title, which, though inchoate and imperfect, is never
theless an interest whose spoliation is a subject of legal redress. I therefore 
respectfully report that the minister of the United States at Hayti be instructed 
to press these considerations on the Government of Hayti, and to ask for indem
nity to these particular claimants for the damages thus sustained by them.93

On November 30, 1887 the Haitian Government paid $9,000 in 
settlement of these claims. Of this sum, $8,000 was paid to Mrs. 
Williams and $1,000 was paid to Mrs. Fournier. The American 
Minister to Haiti (John E. W. Thompson) acknowledged the receipt 
of “the sum of Nine thousand dollars, as a courteous gift and amicable 
succor, in favor of my countrymen”.94

The Joint Commission established by the United States and 
Panama, in accordance with the terms of the articles VI and XV of 
the treaty of November 18, 1903, for the measurement of the damages 
to be paid to the respective owners of realty whose lands were expro
priated by the United States in connection with the construction, 
maintenance, operation, sanitation, and protection of the Panama 
Canal,95 allowed damages to persons whose interests in the lands 
they occupied were classified as mere “squatters7 77 interests. Under 
Colombian law, which had theretofore prevailed in Panama, occupiers

93 1885 For. Rei. 525-526.
94 Minister Thompson to Secretary of State Bayard, December 1, 1887, ms. 

Department of State, 22 Despatches, Haiti, no. 156, enclosures 1 and 2.
95 II Malloy 1349, 1351, 1354.
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of or squatters on public lands were entitled to compensation for the 
value of their improvements, if for any reason they were ousted from 
such lands. It was argued by counsel for the United States that 
under American law such persons were trespassers and that a trespasser 
could not found a right.

On June 17, 1913 the Commission adopted the following rule:
Settlers or occupiers on public lands in the Canal Zone, who went upon such 

lands prior to the Treaty of 1903 are entitled to compensation, and the fact 
that such persons subsequently accepted licenses from the Government of the 
United States does not extinguish the rights which accrued prior to the treaty.®8

License

In the Renton case (United States v. Honduras),96 97 a claim was made 
by the United States for an indemnity on account of the murder of 
Charles Renton, an American citizen, near Brewers Lagoon, Honduras, 
in 1894, and the failure of Honduras to promptly and adequately 
punish the perpetrators of the crime; on account of the subsequent 
carrying off of Mrs. Renton and her niece who was with her; and on 
account of the despoliation and burning of Renton’s home and 
property.

Apart from the indemnity asked an account of the death and 
personal-injury claims, claim was made for $32,104.20 for the destruc
tion of personal property, trees, fences, and other property. In the 
main the property was destroyed by a competing company, and the 
Honduran authorities took no steps to prevent the pillage or to 
adequately punish those guilty. One of the persons engaged in the 
destruction of the property was a minor Honduran official (a subcom- 
mandante).

Renton had a mere license to the land. The license to this land 
was subsequently granted to the competing company which thereafter 
received full title to it. Mrs. Renton claimed $100,000 on account of 
this loss. The license and all documents pertaining to Renton’s 
rights in the land were either destroyed with the house or were held 
by officials of Honduras who refused to give them up.

The claim was settled by an agreement on November 25, 1904 
between the two Governments, under the terms of which $78,607.82 
in silver was paid by the Government of Honduras to the Government 
of the United States.

When the American Minister to Guatemala and Honduras, who 
had negotiated the settlement of the claim, was requested by the

96 Final Report of the Joint Commission appointed by the President of the United 
States of America and the President of the Republic of Panama (The Panama 
Canal Press, Mount Hope, C. Z., 1920) 24.

1895 For. Rei., pt. II, pp. 890-897, 883, 889, 920, 934; 1897 For. Rei. 
347-352; 1904 For. Rei. 352. For a discussion of this case in another connection, 
see antef pp. 61-63.

114297-36- -87
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Department of State to suggest an equitable division between the 
various beneficiaries of the sum received, he made no allowance for 
the value of the lease of the lands occupied by Renton. On March 
14, 1905 the Minister submitted his recommendations (which were 
adopted by the Department) as to the appropriate disposition of the 
money. He stated that:

First, no account will be taken of the real estate for the various reasons set 
forth in former despatches and approved by the Department, nor—in view of 
the fact that all the plantations of trees, the fences, wells, corrals, buildings and 
improvements of whatever nature have been considered in the settlement, and 
since it was held by the Government of Honduras that, under the laws of Honduras, 
no title had or could have accrued, but only a right to occupy and cultivate was 
vested in C. W. Renton as to the real estate—is it considered necessary or proper 
to allot any part of the award in satisfaction of the land claim recited in the 
Renton memorial.98 99

The Government of the Netherlands presented a claim to the Nether
lands-Venezuelan Claims Commission, established under the terms 
of the protocol of February 28, 1903, on behalf of Karel de Haseth 
Evertsz, a Netherland national, for damages in the amount of 6,240 
bolivares, which amount was allowed by the Commission."

The claimant, at the time of the incidents giving rise to the claim, 
lived on the island of Orchila and owned the usufructuary interest 

therein for a term of fifteen years. In 1902 the Vene
zuelan Government had, without the claimant’s per
mission, sent prisoners to the island (a part of the 

territory of Colon belonging to the Republic of Venezuela), leaving 
them there without food. The Venezuelan authorities had also 
confiscated a small boat belonging to the claimant.

Umpire Plumley, in his decision in this case, stated that the claimant 
was at the time the claim arose “in rightful and actual possession of 
the island” and that—
since claimant had no voice concerning the coming of these persons on to his 
estate and had no alternative in permitting his property to be taken for their 
maintenance, and since he was given no chance to decide concerning the taking 
and the selling of his boat, it is eminently just that he should name the price not 
extortionate for the losses incurred by him through the acts of the authorities of 
the respondent Government.100

Pursuant to the terms of an agreement between the Netherlands and 
Venezuela, signed August 5, 1857, the question of the dominion and 

sovereignty of the Aves Island was referred to the 
arbitration of Isabella, Queen of Spain. By the terms 

of the award rendered June 30, 1865,101 it was held that Venezuela
98 Minister Combs to Secretary of State Hay, March 14, 1905, ms. Department 

of State, 51 Despatches, Central America, Guatemala and Honduras, no. 255.
99 Ralston’s Report (1904) 904.
100 Ibid. 906.
101 5 Moore’s Arb. 5037.
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owned the island but that the subjects of the Netherlands who had 
gone to the island to fish for turtles and to gather eggs and had re
mained there for three or four months a year, enjoyed certain fishing 
rights on the island; and that “the indemnization for the fishing which 
the Dutch subjects will cease to take advantage of remains as a charge 
upon the latter [Venezuela], if in fact it deprives them of the utiliza
tion thereof, in which case the rate for the said indemnization shall 
be the liquid annual income from the fishing calculated for the last 
five years, capitalizing it at five percent”.102 By an exchange of notes 
of May 1 and May 5, 1866 Venezuela chose the first alternative, 
namely, “the continuation of the fishing on the Island by subjects of 
His Majesty the King of the Netherlands”.103

Lease

Joseph W. Hale, an American citizen, claimed $468,525.37 before 
the United States-Mexican Claims Commission established in 
accordance with the 1868 convention. This claim, which was greatly 
exaggerated in amount, arose out of the following incidents: Hale 
had acquired the exclusive right and privilege, for the term of four 
years from January 1858, of cutting and removing all the cedar trees 
on two extensive tracts of land in Mexico. He engaged in the 
business of cutting, manufacturing, and exporting the Mexican cedar 
wood of and from that part of the Pacific coast where the lands were 
located; and for the purposes of this business he purchased and erected 
a steam sawmill, and bought considerable equipment, and made 
many improvements.104 Subsequently, the Mexican military authori
ties destroyed his property, taking entire control of it and appro
priating it to their own use—ostensibly for the use of the Army, but 
apparently on account of a fear of the Mexican nationals (who had 
cut and sold timber in this region for many years without license) 
that Hale would at the end of his grant leave no trees for them to 
remove. At the time of the despoliation it was alleged that the lease 
had two and a half years to run. For the despoliation of his exclusive 
grant for this period, the renewal of which he could not secure, he 
claimed $60,000.

Umpire Thornton made an award in favor of the claimant for 
$20,000 Mexican gold on the whole claim. He stated that:

The case of “Joseph W. Hale vs: Mexico” No. 58 is so diffuse, and contains so 
many contradictions and inconsistencies that it is almost impossible for any one 
to come to a decision, the entire justice of which cannot be doubted. . . . The 
value of the right to cut cedar for the remainder of the term of four years is also 
enormously exaggerated and the damage is in the opinion of the Umpire of too 
consequential a nature to be taken into consideration. It may also be observed

102 Ibid. 5039-5040, translation.
103 Ibid. 5040-5041, translation.
104 Memorial, docket 58; ms. Department of State.
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that Mr. Allsopp states that from January 1st 1858 to the end of 1859 to which 
date according to him the work of the sawmill continued, the amount paid to 
the proprietress of the Hacienda of San Lorenzo was under $1,800, whereas a 
condition of the contract was that sufficient cedar should be cut to give to the 
proprietress at least a thousand Dollars per annum. So that on this point the 
terms of the contract were not fulfilled by the claimant. The remainder of the 
term for which the privilege of cutting cedar was granted, was about nineteen 
months. Here too enters one of the contradictions to which the Umpire has 
alluded. The claimant states that the death of Armond Chase, which must have 
happened between June and October 1859, produced a suspension of the works 
for a year; Mr. Allsopp states that they continued till the end of 1859, whilst the 
sworn evidence of other witnesses is to the effect that they were not interrupted 
till the occupation of the Mill by Rojas and Corona in April or May 1860.

After repeated examination of the claimant’s accounts, the Umpire is of opinion 
that he will be fairly compensated by the sum of $20,000. He therefore awards 
that there be paid by the Mexican Government on account of the abovemen- 
tioned claim the sum of twenty thousand Mexican Gold Dollars ($20,000) with 
an annual interest of six per cent from the 1st of June 1860 to the date of the 
final award.105

In the case of the Rio Grande Irrigation and Land Company, 
Limited (Great Britain v. United States), decided by the Tribunal 
established by the two countries under the special agreement of 
August 18, 1910,106 a claim was presented on behalf of a British 
company for an alleged denial of real-property rights. On March 27, 
1896 the British company had obtained by lease all the rights and 
privileges enjoyed under a concession by an American company—the 
Rio Grande Dam and Irrigation Company—organized in 1893 for 
the construction of a dam at Elephant Butte, New Mexico, on the 
Rio Grande. Mexico complained that the construction of the dam 
for irrigation purposes would deplete the flow of the lower Rio Grande 
to such an extent that the supply of water would be inadequate for 
her needs. Proceedings were instituted by the Attorney General of 
the United States to prevent the diminution of the navigability of 
the river, and for that purpose a suit was brought to obtain an injunc
tion against the Rio Grande Dam and Irrigation Company (the 
record was amended to make the English company a co-defendant), 
with a view to preventing the construction of the dam at Elephant 
Butte. Eventually, a decree of forfeiture was entered against the 
American company on the ground that the work had not been com
pleted within five years after the location of the section, as required 
by section 20 of the act approved March 3, 1891. Before the con
clusion of the litigation (December 1909) the English company had 
gone into liquidation.

The British Government contended before the Arbitral Tribunal 
that the real purpose of the litigation was to defeat the British com- * 109

105 Opinion, docket 58; ms. Department of State.
109 Nielsen’s Report (1926) 332.
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pany’s scheme. Henri Fromageot (President of the Tribunal), in 
deciding whether the English company possessed a sufficient interest 
to support the claim, explained in the course of his opinion (Novem
ber 28, 1923) that the United States alien land law (act approved 
March 3, 1887) 107 contained the provision:

That it shall be unlawful for any person or persons not citizens of the United 
States, or who have not lawfully declared their intention to become such citizens, 
or for any corporation not created by or under the laws of the United States, or 
of some State or Territory of the United States, to hereafter acquire, hold, or 
own real estate so hereafter acquired, or any interest therein [italics added], in 
any of the Territories of the United States or in the District of Columbia, except 
such as may be acquired by inheritance or in good faith in the ordinary course 
of justice in the collection of debts heretofore created:

Sec. 4. That all property acquired, held, or owned in violation of the pro
visions of this act shall be forfeited to the United States, and it shall be the duty 
of the Attorney-General to enforce every such forfeiture by bill in equity or other 
proper process.

It then became necessary for the Tribunal to decide whether the 
lease of the concessionary rights of the American company was an 
“interest” in real estate within the meaning of the terms of that act. 
In deciding that it was, M. Fromageot said:

. . . No decision to the contrary has been brought to our notice. Looking 
at the wording of the Act itself, the term “interest” is very wide, certainly wide 
enough to include a lease. It is no doubt true that a lease is personal estate and 
goes to the executor; but that fact does not, in our opinion, prevent its being an 
interest in real estate—a view which seems to be supported by the description of a 
lease as a “chattel real” Further, the words of Section I, “hold or own” appear 
to point in the same direction; as, had freeholds only been contemplated, the word 
“own” would have been sufficient; while the word “hold” is aptly referable to a 
lease. It should also be remembered that this claim is expressly put forward as 
“based on an alleged denial in whole or in part of real property rights.”

It is possible, perhaps, to argue that the meaning of Section 4 of the Alien Law 
of 1887 is that the title to such property is good until forfeited by proper process. 
It appears to the Tribunal that, if that meaning was intended, the words would 
have been “shall be subject to forfeiture,” and not “shall be forfeited.” However 
that may be, by section 1 the acquisition of real estate or any interest therein 
by the persons mentioned is made “unlawful.” Such acquisition, therefore can
not found any claim for compensation.

The result, therefore, is that the English Company took no valid rights what
ever under the lease from the American Company, and possesses no interest on 
which a claim such as this can be founded.108

Mortgage

Mortgage interests are of course protected under international law. 
For example, in P. S. P. Hugo Farrington's case (United States v.

107 Ibid. 343; 24 Stat. 476, 477.
108 Nielsen’s Report (1926) 344, 345.
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Salvador)109 a claim was submitted for damages sustained on account 
of the refusal of an alcade of Salvador to recognize a decree of the 
Superior Court of Salvador, dated September 21, 1898 (confirmed 
August 14, 1899), sustaining Farrington's claim for foreclosure of a 
real-estate mortgage inherited by him in 1896. The claim as agreed 
to be paid in 1905 amounted to $27,701.81 silver.110

MODES OF INTERFERENCE 

Trespass

Not only may the injuries to various types of interests in real prop
erty be compensated in damages in an international claim, but the 
injuries of which complaints are made may arise from any one or 
more of a variety of types of wrongful interference with the property— 
for example, trespass.111

On October 19, 1925 a dispute arose between Greece and Bulgaria 
on account of a frontier incident between Greek and Bulgarian sen- 
Greek-Bulgarian tries, in the course of which a Greek sentry and a cap- 
frontier incident, tain were killed. Considerable firing followed the
1005 ......................................... . . 0

initial incident, during which two more Greeks were 
killed, and a number of Greek and Bulgarian soldiers wounded. 
Each country charged that the troops of the other country thereafter 
penetrated its territory. Bulgaria invoked the settlement of the dis
pute by the Council of the League of Nations (October 23, 1925) 
under the terms of articles X and XI of the Covenant of the League. 
As the evidence was conflicting, the Council appointed a Commission 
of five (with Sir Horace Rumbold, British Ambassador to Spain, 
chairman)112 to determine the facts enabling the responsibility to be 
fixed and to supply the necessary material for the determination of 
any indemnities or reparations which might be considered appropriate. 
The Commission visited the scene of the incident and in its Report of 
November 28, 1925 suggested that the Greek Government should pay 
to the Bulgarian Government 20,000,000 levas for the destruction or 
loss of personal and real property, on the ground that reparation must

109 Minister Merry to Secretary of State Hay, November 15, 1899, ms. Depart
ment of State, 65 Despatches, Central America, Nicaragua, Costa Rica, and Sal
vador, no. 344, enclosure 2.

110 1905 For. Rel. 702.
111 In 1904 the Guatemalan local authorities forcibly entered the domicil of Mr. 

and Mrs. Al Stebbins, citizens of the United States. When complaint was made 
the Guatemalan Foreign Office adjusted the matter (May 2, 1905) directly with 
Mr. and Mrs. Stebbins, by the payment of 5,000 pesos in promissory notes. (1905 
For. Rel. 225-530.)

112 The other members of the Commission were: G6n6ral de Division Serrigny, 
of the French Army; G6n6ral de Division Ferrario, of the Italian Army; H. E. M. 
de Adlercreutz, Swedish Minister at The Hague; M. Droogleever Fortuyn, 
Member of the Netherland Parliament.
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be made for the unjustifiable violation of territory contrary to the 
Covenant of the League of Nations, even when the party at fault 
believes that its conduct was justified by the circumstances.113 That 
part of the Report dealing particularly with the measure of the damages 
was as follows:

III. RESPONSIBILITIES AND INDEMNITIES ARISING THEREFROM

The Commission considers that it should place on record that the Bulgarian 
Government acted in conformity with the Covenant of the League of Nations and 
that the fact that Bulgarian soldiers at Damir-Kapu may have at one moment 
penetrated a few yards into Greek territory cannot be held to be a violation of 
the territorial integrity of Greece.

With regard to Greece, the Commission noted the statement of the Greek Prime 
Minister to the effect that, prior to the incident at Demir-Kapu, the relations of 
his country with Bulgaria were good, and that personally he had never attributed 
to the Bulgarian Government the least intention of attacking Greece. He con
sidered that the incident was due to the action of comitadjis, which enlisted the 
support of local Bulgarian forces without the latter being authorised by their 
Government to give this support. He confirmed that the reconnaissance made 
by the Greek Air Force on Bulgarian territory revealed no movement of Bulgarian 
troops.

While taking account of these facts, of the absence of a Head at the Greek 
Ministry of Foreign Affairs at the time of the incident and finally of the emotion 
aroused in Greece by the death of Captain Vassiliadis when carrying a white flag, 
the Commission must nevertheless record that, by occupying a part of Bulgarian 
territory with its military forces, Greece violated the Covenant of the League of 
Nations.

In view of the foregoing considerations, the Commission is of opinion:
1. That the Greek Government claim to an indemnity amounting in all to 50 

million drachmas (£142,000), in order to compensate the families of officers and 
soldiers killed or wounded and in order to pay for the costs of the transport, con
centration and feeding of the troops, must be rejected except as regards the claim 
on account of Captain Vassiliadis, which will be dealt with later.

2. That, on the other hand, the Greek Government is responsible for the 
expenses, losses and suffering caused to the Bulgarian people and the Govern
ment by the invasion of Greek troops, and on this account should make reparation 
to Bulgaria.

The Bulgarian Government has submitted claims amounting in round figures 
to 52,500,000 levas (approximately £78,828).

Recommendations Regarding Reparation to be Made for Loss of Life, 
for the Wounded and for Material and Moral Damage.

In order to calculate the reparation due to the Bulgarian Government—in 
addition to the indemnity definitively fixed by the Commission in virtue of the 
powers conferred upon it (see page 10)—it would seem that account must first 
be taken of the cost of the military measures which the Bulgarian Government 
was compelled to take. As the statements furnished on this subject by the 
Bulgarian authorities include the cost of maintaining a certain number of militia
men, the Commission must point out that the calling-up of these inhabitants of 
frontier districts is contrary to the Treaty of Neuilly and that in its opinion these 
costs should not enter into the calculation.

118 League of Nations publication no. C. 727. M. 270. 1925. VII.
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Next, the Commission thinks that account should be taken of the loss of life 
and the number of wounded. One lieutenant, 4 soldiers and 7 civilians, including 
2 children, were killed; 8 soldiers and 11 civilians were wounded, 8 of them 
seriously. Killed or wounded militiamen ought not to be taken into account for 
the reasons given above.

Finally, the Commission considers that account should be taken of the fact 
that the inhabitants of the invaded district, to the number of about 3,500, who 
thought it necessary to lpave their homes, suffered the loss of a number of work
ing days as well as undergoing unquestionable moral sufferings. Three cases 
of rape were reported to the Commission and a certain number of cases of ill- 
treatment by Greek soldiers with a view to extorting money.

The figure which these considerations would indicate should nevertheless be 
reduced on account of the death of the Greek Captain Vassiliadis. It was 

explained in an earlier part of the report that the death of 
claim C0Unter this officer, who had gone forward bearing a white flag, is one 

of the features which to some extent explains the attitude 
adopted by the Greek Government. It would therefore seem that account 
should be taken of this fact in calculating the reparation to be placed to the 
charge of that Government.

For the reasons given above, the Commission expresses the opinion that the 
sum to be paid by the Greek Government to the Bulgarian Government as 
reparation for material and moral damage, in addition to the sum definitively 
fixed by the Commission as compensation for the removal of portable property, 
might in equity be fixed at 10,000,000 levas.

Statement of Material Loss and the Commission’s Decision Regarding
Indemnities.

In order to ascertain the material loss caused by the Greek invasion, the Com
mission visited the Bulgarian territory occupied, as well as the town and station 
of Petritch and village of Maricostonovo, which, although they had not been 
occupied, had been under the fire of the Greek troops.

The limits of the Greek occupation are shown on the map attached to the 
present report. . . . This territory includes the villages of Kula, Topolnitza, 
Liahovo, Kartachno, Dolno-Spantchavo, Novo-Hadjovo, Marinopoli6, Chuchu- 
ligovo and Pipernitza.

The population chiefly consists of refugees from Thrace and Greek Macedonia 
who have settled in the district from 1913 up to the present day. The inhabi
tants are engaged almost entirely in agriculture, bee-keeping and cattle-breeding. 
The principal agricultural products are tobacco, cotton, maize, rice and corn. A 
few of the inhabitants work at the usual trades common to all the villages of this 
district.

The ground on which the villages are built is somewhat hilly. The houses— 
most of them huts—are built irregularly on the tops or sides of hills and generally 
consist of a single floor with two rooms, a stable and an outhouse.

When settling refugees, the Bulgarian Government granted to each family a 
certain amount of land according to the size of the family and the fertility of the 
land allotted. In a few villages the land had to be redistributed on the arrival 
of further batches of refugees. For this reason there are great differences in the, 
value and size of landed properties. Generally speaking, the average in the 
villages visited by the Commission varies from 5 to 15 decares per person (one 
decare equals 10 ares).

After the withdrawal of the Greek troops the Bulgarian Government appointed 
a Central Commission, with Sub-Commissions in the different villages, to make 
a preliminary inquiry into the damage done. This Commission drew up a
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questionnaire with a number of headings (clothing, cattle, agricultural products, 
etc.), to which the inhabitants, under the control of the Commission, had to 
reply.

After evacuation by the Greek troops and the return of the inhabitants, the 
latter were provisionally fed by the Bulgarian Government with the help of the 
Bulgarian Red Cross and certain charitable associations. Travelling kitchens 
were still working in some of the villages when the Commission arrived.

The Bulgarian Government forwarded [sic] to the Commission with the re
ports of its Commission of Enquiry and the questionnaires filled in by the in
habitants. Furnished with these documents, the Commission also visited the 
villages mentioned above. It found no devastation in the strict sense of the 
word, but only a few damaged houses and burnt huts. Losses consisted mainly 
of cattle and agricultural products, clothing, jewels, securities and cash.

At the request of the Commission, the Bulgarian Government furnished it 
with a statement of prices and statistics on the acreage of cultivated lands in 
the villages in question, on the proportion between the different crops and the 
value of the average harvest for the last three years, and on the amount of live
stock. With the help of these figures and by checking the stocks which remained 
in possession of the inhabitants it was possible to test to some extent the justice 
of the claims.

Consequently, the Commission is able to state that the invaded district was 
not subjected to systematic pillage; on the other hand, it suffered considerable 
loss in movable property, while the damage to buildings was comparatively 
insignificant. The villages nearest the frontier naturally suffered most. The 
inhabitants, surprised by the invasion, fled in haste, leaving almost everything 
behind them. Their possessions accordingly remained unprotected for a whole 
week. The Commission found long trails of tobacco, cotton and cereals along 
the roads leading to Greece, bearing evidence to the transport of property. In 
other villages the inhabitants had time to place a part of their goods in safety. 
Certain villages situated near to the Bulgarian forces escaped permanent occu
pation and therefore suffered much less. Losses of movable property were fur
ther reported in the passport and Customs offices at Kula-Chiflik and in the posts 
and barracks of the Sixth Frontier Sub-Sector.

The principal losses consist in clothing, bedding, cattle and poultry, beehives, 
cereals, cotton, foodstuffs, wagons, agricultural implements and various tools, 
cash, military equipment, arms and ammunition. According to the information 
received, none of the goods carried off have been restored in execution of the 
Council’s resolution, with the exception of three draught-animals and a few 
personal belongings.

As has already been stated, the damage to buildings is small. Neither the 
town nor the station of Petritch suffered any appreciable damage, and no claim 
has been submitted on their account.

The Bulgarian claims amount in round figures to a total of 31,750,000 levas.
It should in justice be recognised that the official Bulgarian Commission, with 

its Sub-Commissions, made a serious attempt to arrive at a total as accurate as 
possible. It must not be forgotten that this Commission was compelled to register 
in the main the claims made by villagers without being able to check them. The 
Commission appointed by the Council of the League was also, and for the same 
reasons, unable to determine such matters, for example, as the size of the stocks 
of various cereals, the real value of the clothing and furniture contained in the 
different villages at the moment of the invasion, and the sums in coins or notes in 
respect of which claims were made by a number of the inhabitants.

Accordingly, the Commission feels bound to take into account the well-known 
fact that, in submitting claims for damage sustained, private persons are generally 

114297—36------88
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inclined to over-estimate the value of goods they have lost and to increase the 
amount of their claim in proportion as they know that it is difficult to verify 
their statements.

In these circumstances, the Commission thinks it a fair decision that the 
Greek Government should pay to the Bulgarian Government an indemnity of 
20,000,000 levas, which will include the comparatively unimportant damage 
done to buildings.

In virtue of the powers conferred upon it by the Council’s resolution, the 
Commission has notified to the Greek Government the sum that it must pay to 
the Bulgarian Government under this heading.

Copies of the letters addressed to the two Governments are annexed to the 
present report.114

Use or Occupation

Early in the year 1854 John E. Gowen and Franklin Copeland, 
citizens of the United States, discovered a deposit of guano on some 
barren rocks situated in the Caribbean Sea and known as “the-Los 
Monges” or “the Monks”. The rocks were uninhabitable, there being 
no vegetation and no water; and there were no signs indicating that 
they had ever been inhabited by human beings. Extensive prepara
tions were made by Gowen and Copeland to export the guano to the 
United States; and for this purpose the necessary plant, men, and 
materials were shipped from the United States in December 1854. 
Large quantities of guano were shipped to the United States. Mean
while, a Philadelphia company learned of the discovery of guano and 
took a lease from the Venezuelan Government for the working of the 
deposits.

Shortly thereafter (June 1855) the claimants were notified that 
they must leave the islands; and still later (on or about December 1, 
1855) a Venezuelan war vessel appeared at the islands, put on 
shore a number of soldiers, seized the claimants, plant, buildings, and 
materials, and expelled the manager and his men under threat of 
imprisonment. A vessel which was ready to load was permitted to 
do so only on the payment of a fine of $500; several other chartered 
vessels were sent back to the United States without cargo (for which 
a claim for false freights in the amount of $25,000 was later made); 
and specie in the amount of $250 was seized.

On January 10, 1856 Gowen and Copeland entered into a contract 
with the Philadelphia Guano Company to continue the work, under 
a sublease from the latter company, for a period of fifteen months. 
From the terms of that contract it appears that the equipment and 
machinery were not destroyed by Venezuela, as the owners had 
agreed to restore them to the Philadelphia company at the termina
tion of the sublease. Venezuela appears to have merely expelled the 
men employed by the claimants and then to have seized and held 
the plant, buildings, etc., until the agreement with the Philadelphia

114 League of Nations publication no. C. 727. M. 270. 1925. VII.
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company was effected, after which the work was continued upon 
the payment of fees to the Venezuelan Government and to the 
Philadelphia company.

A claim for the damages suffered from the acts of the Venezuelan 
authorities was presented to the United States-Venezuelan Claims 
Commission established under the terms of the convention of Decem
ber 5, 1885.115 That Commission awarded the claimants $20,000 
gold. Mr. Findlay, who wrote the opinion for the Commission, said:

. . . The question then arises at the very beginning of the case as to her 
[Venezuela’s] right to make this seizure, and the Commission, without going 
minutely into the question of boundaries, the law of headlands, and of derelict 
property, are disposed to rest their decision upon the simple proposition that 
the claimants, in taking possession of a barren rock, or group of rocks, in the 
high seas, unoccupied and uninhabited, and as far as the proof shows never 
occupied, for the temporary purpose of removing a valuable deposit, which they 
were the first to discover, cannot be treated as trespassers, subject to be removed 
by the strong hand, and to be despoiled of their possessions without redress.

Whether New Granada or Venezuela had the better claim to sovereignty or 
to which territorial garment the fringe composed of these island rocks may be 
said to adhere, is a question much too serious and far-reaching in its consequences 
with the limited resources at our disposal to determine, and besides is now 
pending, as we are informed, before the Spanish Cabinet to which it was referred 
for arbitration by the agreement of both of these countries.

The only question in the present case which we will dispose of is whether a 
wrong was done in dispossessing and despoiling the claimants in the peculiar 
circumstances under which they made their discovery.

It is not claimed that they discovered the islands, the names of which disclose 
a Spanish origin, and which, in fact, had been marked down on maps centuries 
before, but their claim is that they, for the first time, set a human foot on their 
rocky sides with a view to reducing into possession a substance, the existence of 
which was a secret to the rest of the world, and the value of which had only 
been recently demonstrated.

These islands were nineteen or twenty miles out at sea from the nearest coast. 
A gap which might almost suggest that the fringe did not belong to any govern
ment, but was waste territory of its own, not subject to any jurisdiction. The 
argument was made that they were in the track of commerce, and from a military 
point of view, either offensively or defensively, might be made strongholds for 
friend or foe; but admitting this, the force of which, however, was very much 
weakened on a closer examination of the precise location of the islands, the 
question that we are dealing with is not one of sovereignty or of ultimate owner
ship, but of temporary occupancy for a special, limited purpose, peaceable in its 
origin and purely commercial in its character. It is true that an attempt was 
made to take possession in the name of the United States, but this was a nugatory 
act and without significance or consequence. The United States never claimed 
jurisdiction and made no protest when its flag was hauled down under the orders 
of the captain of the Venezuelan man-of-war. The islands were occupied for the 
purpose of obtaining guano, and would have been abandoned as soon as this 
object had been accomplished. There was no flag flying to indicate that they 
were claimed by any other power. If the islands had been in the middle of the 116

116 Opinions delivered by the Commissioners in the Principal Cases (1890) 381, 
docket 16.
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Pacific Ocean, without trees, grass, or water, and nothing but a group of barren 
rocks, with only a name and a place on the navigation charts, there could be 
but little question that their occupation would not constitute a trespass.

If this is true of islands a thousand or two thousand miles from shore, the only 
reason that it is not true of similar formations twenty miles out, must arise from 
the opportunities which spring from such proximity to the mainland.

We are speaking now of an occupation merely as distinguished from an actual 
appropriation with a view to sovereignty, and in the absence of exceptional cir
cumstances we can see no reason for distinguishing between the occupation of 
the Monks Islands and a similar unoccupied group in the mid-Pacific. It follows 
from this that the claimants are entitled to be reimbursed for what they lost by 
the act of Venezuela in dispossessing them. What was this loss? Clearly not 
the guano deposit on the islands. The islands were not theirs, and the guano 
was a part of the freehold, as much so as gold or coal, or any other valuable 
deposit.

The claimants were of the opinion that the islands belonged to New Granada, 
and had succeeded partially in obtaining a lease from that Government when 
further negotiations were broken off by the unfortunate occurrences at Panama.

This shows conclusively that, notwithstanding the hoisting of the United 
States flag and the claim of territory, the claimants did not consider that they 
had established title to the islands. The Philadelphia parties, on the other 
hand, were disposed to render homage to Venezuela as the titular lord of these 
possessions, and, as the result proved, were wiser than the Boston parties. But 
neither supposed that the mere fact of taking possession would vest an absolute 
title, good against the world. The guano will have to follow the ownership of 
the islands, and as to this, the claimants not only show no title in themselves, 
but admit and recognize a title in another party. The fact is, they recognized 
the title of Venezuela, because they subleased the deposits from her lessees. It 
is said they were compelled to do so or lose the profit of their investment. That 
may be true, but their position now as parties to an international reclamation 
would have been much stronger if, instead of recognizing the validity of the 
lease to the Philadelphia company and selling out to them in effect, they had 
stubbornly stood on their rights and demanded indemnity for the wrong done 
them.

They were to pay an export duty of five dollars and an additional sum of like 
amount as a royalty for the privilege of taking the guano for fifteen months, and 
at the end of this period, in consideration of this franchise, were to transfer the 
plant and “all materials used,” as the contract reads, to the Philadelphia com
pany. They were not compelled to make this bargain, and yet it is difficult to 
see what other arrangement could have been made without a total sacrifice of 
the plant, as long as Venezuela held it for the purpose of aiding the lessees in 
consummating the agreement made with her. The testimony as to the value of 
this plant is very loose and unsatisfactory. We do not know of what it consisted 
and have no precise statement as to items and original cost. It was used a year 
before it was seized, and we cannot tell, therefore, how much it deteriorated or 
what the value of the renewals, if any, was, or anything about it, except in the 
opinion of several of the witnesses it was worth $20,000.

It was worked under the protection of the Philadelphia contract for a year or 
more at least. That is the inference we draw from the provisions of the contract 
before cited.

It is true that there is a conflict of testimony as to the actual date when the 
islands were taken possession of by the Venezuelan authorities. According to 
some of the witnesses this took place in July, 1855, but Mr. Gowen himself says 
that it was on the 1st of December following. If this is to be accepted as the
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Losses after 
notice

date it would seem that the plant, machinery, &c., were in the possession of these 
authorities at the time the Philadelphia contract was consummated, and it is 
reasonable to infer were surrendered shortly afterwards to the owners to be 
worked in accordance with the provisions of that contract. The papers in the 
case are silent upon this point and we are left altogether to inference. The 
seizure, in our opinion, was unjustifiable, and the subsequent detention, for 
whatever length of time, contributed to the injury. Under these circumstances 
and in view of the fact that the transfer of the plant to the Philadelphia company 
was in the nature of a forced sale, which under the circumstances was a substantial 
appropriation of the property, we are not inclined to hold the claimants to the 
strictest proof of its value.

We will allow on this account the sum of $20,000. The claim for false freights 
cannot be allowed.

According to Mr. Gowen’s own deposition the vessels on whose account this 
claim was made, were chartered long after he received notice from the consul 
of Venezuela at Philadelphia that the Monks Islands belonged to Venezuela and 
that she would prevent any one trespassing upon her possessions. This notice 

had such an effect upon him that he ordered the schooner 
Adrian, then at the port of Baltimore, and about to discharge 
a valuable cargo, to sail for Liverpool and discharge her cargo 

there, although the Liverpool market was not a good one for this commodity, 
and in point of fact the sale at that port resulted in a loss of several thousand 
dollars to the claimants. This it seems happened not only in the case of the 
Adrian but of several other vessels chartered by the claimants, all of which for 
fear of condemnation on proceedings to be taken in this country were ordered to 
some foreign port. If, notwithstanding this notice, the claimants undertook to 
charter vessels which were forced to return empty, we cannot see that they have 
just cause for complaint.

If Venezuela had, in the first instance, warned them against landing upon the 
islands under a claim of jurisdiction, and they had notwithstanding the warning 
proceeded to land and to erect their plant and take out guano, we hardly think 
that this element of their claim which we have already allowed, would have been 
entitled to favorable consideration.

The act of the United States of the 18th of August, 1856, providing for the ac
quisition of islands of this kind by its citizens, makes the fact of the non-exercise 
of jurisdiction by any other power one of the conditions of acquisition.

Notice then by Venezuela that she claimed jurisdiction, followed up by the 
requisite proceedings to enforce the claim, would have put the claimants in the 
wrong, had they attempted to take possession of the islands, notwithstanding this 
claim.

It is just because there was no claim made by any one to vacant sterile rocks, 
lying far out to sea, and by their very situation and appearance suggesting that 
they were no man’s land, that we think the claimants have an equity to be re
imbursed for their outlay in taking possession of what was apparently derelict 
and abandoned property. But the same line of reasoning must necessarily exclude 
the claim for false freights.

On the whole, we think justice will be done by allowing $20,000, gold coin of the 
United States of America. We make no allowance for interest owing to the im
perfection and obscurity of the proof with reference to the value of the plant.116

In 1855 claims against Venezeula were submitted to the Depart
ment of State by a number of nationals of the United States (Philo S.

116 Opinions delivered by the Commissioners in the Principal Cases (1890), 
384-389.
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Shelton, Sampson <& Tap pan, and Lang & Delano, through their 
attorney, H. S. Sanford) on account of the explusion of the claimants 
from Aves Island and the breaking up of the business of the claimants 
at that place, by the Venezuelan authorities, in December 1854.

The claimants, it appeared, had gone to the island in April 1854, 
had discovered guano thereon, and had taken possession of the place. 
The Department of State took the position that the island was dere
lict at the time of the taking of possession and that the Venezuelan 
Government was liable in damages for having “molested” the occu
pants and for having “broken up their business”.

The claimants at first asked over a million dollars in damages. 
Later, Philo S. Shelton, for himself and others, asked $341,000, of 
which $28,500 was for the actual damage occasioned by the loss 
of demurrage and by false freights and forfeited charter-parties of 
vessels employed in the business. That sum also included the value 
of wharves, houses, implements, boats, provisions, and other property 
of which they were despoiled by the Venezuelan military force. 
The residue of the claim, or $312,500, covered 25,000 tons of guano 
at $12.50 a ton, being what was estimated by the claimants as one- 
fifth of the quantity and value of the guano on the island at the 
time of the eviction. They further asked that they should be allowed 
“the direct and consequential damages sustained”—amounting to 
“upwards of $40,000”—in the event that they were not allowed the 
item for the guano on the island and that they should also be allowed 
the value of a large quantity of guano extracted after December 
1854, “under the authority of the government of Venezuela”. On 
January 26, 1857 the claimants asked the total amount of $655,390, 
in the event that the island should not be restored; or $110,160, in the 
event that the island should be restored.117

Subsequently, the claim was reduced to $200,000 upon “the princi
ple of restricting their claims to the actual, positive losses” only, on 
condition that the Government of Venezuela should thereafter make 
no opposition “to the unmolested usufruct by the claimants of the 
guano on the Island of Aves”.118

Under a convention concluded January 14, 1859 Venezuela agreed 
to pay damages in the amount of $130,000 to indemnify the claimants 
for their losses (art. I), and the United States agreed (art. Ill) “to 
desist from all farther reclamation respecting the Island of Aves”. 
Of the sum agreed to be paid, $105,000 was specified to be in liquida
tion of the claims of Philo S. Shelton and Sampson & Tappan, and

117 S. Ex. Doc. 25, 34th Cong., 3d sess.; ibid. 10, 36th Cong., 2d sess.; H. S. 
Sanford, The Aves Island Case (1861).

118 Minister Turpin to Luis Sanojo, Venezuelan Minister of Foreign Affairs, 
October 17, 1858, ms. Department of State, 12 Despatches, Venezuela, no. 4, 
October 23, 1858, enclosure.



$25,000 was started to be in liquidation of the claims of Lang & 
Delano.11*

On February 8,1859 Minister Turpin sent to Secretary of State Cass, 
a despatch enclosing a copy of the convention of January 14,1859 and 
giving certain explanations of the amount secured in settlement of 
the claim. In reference to the sum to be accepted in lieu of the 
relinquishment of the Island by Venezuela, he explained that—
the Attorney for the claimants in a confidential letter to me had referred me, to a 
gentleman of this City who was authorized by him, to admit of a certain sum; that 
gentleman, Senor Jose M. Rojas, has communicated the same to me in writing, 
and his letter is filed in the Archives of this Legation. At the particular request 
of the Secretary of Foreign Relations, this sum of Ten thousand dollars, was 
incorporated, in the Agreement, generally, in the gross sum of the indemnifica
tion, and not mentioned as the specific equivalent for the relinquishment of the 
Island.119 120

In the Gowen and Copeland case, damages were awarded for the 
forcible dispossession of the claimants, who had theretofore taken 
possession of and used seemingly abandoned property. In other 
cases damages have been allowed for the occupation and use by the 
respondent governments of property belonging to the claimants.

The Arbitral Tribunal established in conformity with the con
vention between Brazil and Bolivia of 1903, had before it the claims 
which arose during the period of agitation in Acre, when certain 
property of neutrals was occupied by the Brazilian revolutionary and 
Federal forces. Among these claims were the following:

1— A. M. da Rocha Neves (No. 72) for the occupation of his dwelling and com
mercial houses in Xapury, converted into barracks and a hospital for the revo
lutionists ;

2— Manoel Jos6 Aponte (Claim No. 87) for the taking of landed property in 
Porto Acre, primarily for the residence of Placido de Castro, and secondarily for 
the customs bonded warehouse of the federal forces occupying the territory by 
virtue of the modus vivendi of March 21, 1903;

3— Jos6 Anselmo Melgago (Claim No. 5) for the occupation by federal forces 
of a shack of his in the town of Rio Branco.121

The Tribunal ordered payment for the occupations, fixing the 
amounts ex aequo et bono on account of the lack of bases for more 
precise calculations. In the Neves case it held that “the occupation 
of the houses of the claimant by the Acre forces, converted from 
dwellings into barracks and from commercial houses into hospitals” 
imposed on the Brazilian Government an obligation to make com
pensation for the losses suffered by the claimant.122 In the Aponte 
claim it decreed the payment of rent for the house “occupied by the

119 II Malloy 1843.
120 MS. Department of State, 12 Despatches, Venezuela, no. 10.
121 Helio Lobo, O Tribunal Arbitral Brasileiro-Boliviano (1910) 105-106, trans

lation. .
122 Ibid. 106.
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revolutionary and federal forces since the capitulation of that for
tress”, in view of the fact that the landed property thus abandoned 
by its owners “could not be occupied except by the compulsory pay
ment of the rent”.123 And in the Melgago case an award of $5,000 
was made by the Tribunal.124

On August 1,1848 the military commandant at Matamoros, Mexico, 
seized and took possession of a house at Matamoros belonging to John 
Belden, an American citizen, for use as a barracks for Mexican troops. 
The seizure and use, for which claim was made by the United States 
on behalf of Belden before the Claims Commission established by the 
United States and Mexico under the terms of the convention of July 4, 
1868, continued until after the date of the convention.

On October 31, 1874 Umpire Thornton, in allowing the claim, 
stated that since Belden had “never disbursed anything for the 
repairs of the building”, he believed he would be “fairly compensated 
by a rent of one hundred and fifty Mexican Gold Dollars ($150.) per 
T „ . month from July 4, 1848 to July 4, 1868” and that

he was likewise entitled to interest (but not compound 
interest) on the sum awarded. In disallowing the claim for the loss 
of a sale of the property, Umpire Thornton stated that:

With reference to the claim for damages owing to the claimants inability to 
sell the property when a high price could have been obtained for it, the Umpire 
considers these to be of the nature of consequential damages and therefore 
inadmissible; for there does not seem to have been any actual contract for the sale 
of the property, the execution of which was rendered impossible by the forcible 
occupation of the building by Mexican Troops.125

123 Ibid.
124 Ibid.
125 Opinions, docket 113; ms. Department of State. See Thornton’s opinion of 

October 26, 1876, for the disallowance of compound interest in this case.
In this connection see the case of George J. Salem (United States v. Egypt). 

Salem, a naturalized citizen of the United States, had acquired land in Egypt by 
“deed” from his uncle—a Persian—in 1917. Following the latter’s death in that 
year, charges of forgery were instituted against Salem at the instance of a Persian 
Consul General (who, allegedly, desired to nullify the transfer to collect an inherit
ance tax of $25,000), as a result of which Salem was subjected to criminal prose
cution in the native Egyptian courts. This was alleged by the American Govern
ment to have been contrary to treaty stipulations giving American Consuls exclu
sive jurisdiction over American citizens in such cases. The question as to whether 
Salem had lost his rights to American protection was then raised, as it had been 
previously. When these proceedings were instituted, the Egyptian Government 
demanded the deeds as evidence in the case and thereafter retained them until 
land values had greatly depreciated. Salem alleged that during the period of 
retention of the deeds he was prevented from selling a considerable amount of 
realty to solvent purchasers who were willing to buy the land. At that time 
(during the years 1919 and 1920) the land was at its highest value. At the time 
the documents were returned the lands—cotton lands—had decreased in value. 
Salem alleged that, in consequence of the retention of his documents, he had 
sustained a loss of 64,009 Egyptian pounds, to which sum was added interest at
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In the case of Rolland et Consorts (France v. Germany), where realty 
owned by nationals of the Allied Powers in Alsace-Lorraine had been 
seized by German authorities and used for the construction of a railway 
line, Germany was held liable by the Franco-German Mixed Arbitral 
Tribunal established under the terms of the Treaty of Versailles, for 
the loss of use of the premises, as well as for the cost of putting the 
premises into their normal condition.126

A claim for $6,000 was presented by the United States on behalf of 
the American and Electric Manufacturing Company to the United 
States-Venezuelan Claims Commission, established under the terms 
of the protocol of February 17, 1903. During a battle which took 
place in May 1901, in the city of Bolivar, a large number of the wires 
and poles and other property belonging to the claimant company had 
been destroyed by revolutionists. During the attack the Government 
took possession of the claimants telephone plant, allowing the use of 
its wires for military purposes only. The amount of $4,000 was 
claimed on account of these losses. Subsequently (in August 1902), 
during the bombardment of the city of Bolivar by the ships of the 
Government, the property and plant of the claimant were further 
damaged and injured to the extent of $2,000. For the losses sustained 
on this latter account $2,000 was claimed.127
Footnote 125—Continued.
the rate of 8 percent from 1920 to 1932 (amounting to 60,440 Egyptian pounds), 
making an alleged total loss of 124,449 pounds on this account. (Award of the 
Arbitral Tribunal in the Salem Claim, Department of State Arbitration Series No. 
4 (6), 1933, p. 21.)

Under the terms of a special protocol of January 20, 1931 the case was arbi
trated in Vienna, and a claim was presented by the United States against Egypt 
for 210,774 Egyptian pounds (of this sum 124,449 pounds was claimed on 
account of the retention of the documents). The Arbitrators (Dr. Walter Simons, 
Presiding Arbitrator; Abd el Hamid Badaoui Pasha, Egyptian Arbitrator; and 
Fred K. Nielsen, American Arbitrator, dissenting) disallowed the claim and up
held the contention of the Egyptian Government that the conduct of that Govern
ment in the premises gave no cause for complaint. The majority of the 
Commissioners stated, in disallowing the claim, that:

The responsibility of a state can only go as far as its sovereignty; in the 
same measure as the latter is restricted, that is to say as the state cannot act 
in free and independent manner, the liability of the state must also be re
stricted. Consequently the alleged denial of justice committed by the Mixed 
Courts cannot be brought forward against Egypt as a cause of complaint 
neither to support the claim made in the name of George J. Salem nor to prove 
the alleged violation of the treaty rights of the United States.

For these reasons the Arbitral Tribunal thinks it useless to examine how 
far the contested arguments of the American Government have been proved 
regarding the damage which is alleged to have been caused to George J. 
Salem by the criminal proceedings and by the retention of his documents.

[Ibid. 66.]
120 V Recueil des decisions des tribunaux arbitraux mixtes (1926) 121.
127 Morris’ Report (1904) 128, 131, docket 11.
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The Commissioners accepted the view that a government is not 
liable for damages suffered by neutrals owing to the imperious neces
sity of military operations within the radius of operations of war or 
as a consequence of battle incidentally caused by the means of de
struction employed in the war which are not disapproved by the 
law of nations. The Government was held liable in this case for 
the occupation and use of the property, because the losses sustained 
on this account were held to have been on account of “the previous and 
deliberate occupation by the Government for public benefit or as 
being essential for the success of military operations”.128 Inasmuch 
as the loss of $4,000 had been computed on the basis of the damages 
suffered from the beginning of the battle (May 23), whereas the Gov
ernment did not seize the property until May 26, the amount awarded 
was reduced to $2,000. The second part of the claim for losses sus
tained during the bombardment in 1902 was disallowed because it 
comprised losses which were “the incidental and necessary conse
quences of a legitimate act of war”. Interest was not allowed “for 
the reason that the claim was never officially presented to the Vene
zuelan Government”.129

Two claims of the Trustees of Donations for Education in Turkey 
arose during and after the World War. One of the claims—that 
against Great Britain—arose out of the occupation of the claimants 
buildings at the Central Turkey College at Aintab, Asiatic Turkey 
(by the British troops), from December 17,1918 to November 1,1919. 
When the troops were withdrawn in 1919 the officers in charge drew 
up a statement of account, which the president of the school signed. 
There was no promise of payment at the time. Subsequently (in 
May 1934), the British Foreign Office offered £650 in full settlement 
of the claim, with the reservation that this was without prejudice 
and without admission of liability; and the amount offered was ac
cepted, although the amount claimed had been $6,835.130

The other claim—that against France—arose when the French 
troops succeeded the British troops in the occupation of the build
ings of this college from November 1, 1919 until December 16, 1921. 
During this period of occupation considerable damage was done to 
the property, and the French military authorities requested the col
lege authorities to make out a statement of damages resulting from 
the occupation by the French troops. The total amount of the claim 
against France of the Trustees of Donations for Education in Turkey, 
as submitted by the Government of the United States, was 15,347.24

128 Ibid. 132.
129 Ibid.
110 MS. Department of State, file no. 441.11 American College. Tbe amount 

realized on this claim was $3,307.68—the pound being converted at $5.07% a 
pound. (Ibid. 441.11 American College/40, enclosure.)
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Turkish gold pounds.131 On May 31, 1935 the French Government, 
while considering the damage alleged to be out of proportion to that 
which could normally be occasioned by troops in two years, offered 
in a friendly spirit to pay 75,000 francs in final settlement of the 
claim.132 This offer was accepted by the claimants.

In accordance with a law of Belgium of May 1, 1842, there was 
created a fund of 8,000,000 francs to be distributed among Belgian, 
as well as foreign, nationals who had sustained losses during the 
then-recent revolt of Belgium from Holland. The Commission 
appointed on June 18, 1842, under the provisions of the law, to pass 
upon the claims, was composed of Baron de Stassart, President; 
Senator Deridder, Mast de Vries, M. Milcamps, and Count H. de 
Ballet. It completed its work on December 22, 1846, after nearly 
four years7 labor. In addition to the claims of Belgian nationals, 
the claims of American, British, French, Austrian, Prussian, Haitian, 
Russian, Brazilian, Swiss, Spanish, Bavarian, Peruvian, Danish, 
and other nationals were considered—in all, 221 claims, which were 
of four general types: (1) those arising from the flooding of land 
in Belgium; (2) those arising from the burning of the Entrepots in 
Antwerp; (3) those arising from the bombardment of buildings; 
and (4) those arising from the destruction of movables, including 
grain, etc.133

The Commission allowed damages for the value of the crops 
standing or cut at the time of the flooding of the land; it disallowed 
all claims for losses sustained by depiivation of the use of the land 
(experienced subsequently) during the period of inundation.

Sequestration

In the case of the Soctite anonyme des Etablissements electriques 
de Nagy Kikinda (Hungary v. the Serb, Croat and Slovene State),134 
decided by M. Van Slooten, President of the Mixed Arbitral Tri
bunal established by these two countries, a Hungarian company 
with headquarters at Budapest asked that the Yugoslav Government 
be ordered to pay full indemnity for damage to the electric-light 
plant owned by the claimant company at Nagy, Kikinda, which 
was placed under sequestration on June 2, 1919 and was not released

131 Ibid. 451.11 American College/36.
132 Ibid. 451.11 American College/42.
133 MS. Department of State, 3 Despatches, Belgium, no. 36, January 25, 1847, 

enclosure, translation.
134 VIII Recueil des decisions des tribunanx arbitraux mixtes (1928) 598.
In connection with the subject of indemnification for the sequestration of 

real property, see also the case of Mrs. Katharine McNider von Rosenberg-Drier 
(United States v. Germany), decided by the Mixed Claims Commission estab
lished by the two countries under the 1922 agreement, discussed in ch. X, and the 
cases of sequestration discussed antey pp. 896 et seq.
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until February 3, 1926, and for the deprivation of the use of the 
plant during that period. The plant was formerly in Hungarian 
territory, but at the time of the decision it was in Yugoslavia.

The Tribunal considered that the Yugoslav Government was 
bound, under article 250 of the Treaty of Trianon, to restore the 
property in the state in which it was before sequestration. That 
Government was therefore required to pay the claimant the amount 
required to put the property into as good condition as it was when 
sequestrated. Three experts were designated to determine the 
amount of the indemnity; but indemnity was not allowed for depri
vation of the use of the plant.

Expropriation

If land belonging to an alien (other than an alien enemy) is expro
priated, requisitioned, or confiscated by a government, “just compen
sation” must be paid for it. The international duty to make com
pensation exists apart from the provisions of municipal law.

In 1836 land belonging to George Finlay, a British subject, was 
seized by King Otho of Greece for the purpose of extending his 
gardens.135 136 Finlay claimed that the seizure of his land was merely 
the arbitrary act of a despotic sovereign; the Greek Government 
claimed that it was the personal act of the King, for which he alone 
and not the nation was responsible and (at the same time) that it was 
an appropriation for purpose of public utility. In a despatch to Sir 
Edmund Lyons (British Envoy at Athens), dated August 7, 1846, 
Lord Palmerston said:

. . . Now in all countries it is understood that when land belonging to a private 
individual is required for purposes of great public utility or of national defence, 
private right must so far yield to public interest, that the individual is compelled 
by law to give up his land to the public, 'provided always that he shall receive for 
it from the public its full and fair value [italics added]. . . .

M. Coletti [the Greek Minister for Foreign Affairs], indeed, has tendered to 
Mr. Finlay an entirely inadequate compensation, alleging that it is calculated 
at the same rate as that which has been offered to and accepted by other persons, 
both Greeks and foreigners, who were deprived of their land at the same time 
and under the same circumstances as Mr. Finlay. But even supposing that those 
other persons have all accepted the compensation so tendered to them, on which 
point M. Coletti seems to have been misinformed, still Her Majesty’s Govern
ment have to observe, that such compensation was calculated by the officers 
and agents of the King of Greece, the party by whom the property was seized; 
that it was so calculated without the concurrence of Mr. Finlay, the injured 
party; and it is manifestly below the real value of the property which was taken 
from him; and when the question is whether a British subject in a foreign country 
shall or shall not be compelled to accept an inadequate compensation for an act 
of injustice by which he has suffered, the British Government can pay no attention 
to the argument, that compensations equally inadequate have been accepted by 
natives or by subjects of other States, for similar injuries sustained by them.138

135 39 Br. & For. St. Paps. 410, 904, 906.
136 Ibid. 431-432.
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Although the Greek Government agreed in October 1849 to refer 
the case to arbitration—“not for the purpose of determining the 
principle already admitted, but of fixing the amount which should be 
paid for his ground by the Bang” 137—and Arbitrators were appointed, 
a demand for payment of this and other unsettled claims was peremp
torily made by the British Government in January 18 50,138 139 when it 
appeared that the Arbitrators gave slight indication of an inclination 
to act promptly.

The British Government demanded “just compensation” for the 
land, together with interest from the time the land was taken.130 
Finlay valued the land at 7 drachmas a pic, or a total amount of 
£750 for 3,000 pics; and he asked interest on that amount for 14 
years, at the legal rate from the date of the seizure of the land,140 or 
a total amount of £2,010.141

On April 27, 1850 the Greek Government agreed to pay 30,000 
drachmas, or about £1,066 17s.,142 on behalf of Finlay. This was 
stated to be the amount which the Arbitrators (M. P. Typaldos and 
M. Vellios) had proposed to award had they not been interrupted. 
This amount, which included interest to April 4, 1850,143 was paid on 
May 1, 1850.144

In 1830 and 1831 Reverend Dr. Jonas King, an American who had 
resided for many years as a missionary at Athens, Greece, and who 
had acted as United States Consul there, purchased two contiguous 
tracts of land in the outskirts of that city. Soon after the Govern
ment of King Otho was established, the seat of the Government was 
removed to Athens and surveys were made for the purpose of opening 
new streets and designating reservations for public buildings, which 
it was estimated would be required in consequence of the increase of 
prosperity and population resulting from the new state of things. 
One of these streets and a public square were so laid out as to pass 
through a part of Dr. King’s property; another part of his property 
was condemned for the site of a market house; and when Dr. King 
commenced to build upon a part of the residue, the municipal 
authorities ordered him to desist. The first proved interference 
with Dr. King’s enjoyment of his lands was the act of the head of 
the police, a Royal officer, in 1835. This officer entered upon the 
land and under his direction the ditches that marked its boundaries 
were filled up—the land at that time having been selected as the site

13* Ibid. 740.
I33 Ibid. 699-700.
139 Ibid. 735.
140 Ibid.
141 Ibid. 773.
142 Ibid. 809, 871, 875-876.
143 Ibid. 875.
144 Ibid. 906.
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of a national church. When Dr. King applied to the Greek Govern
ment for indemnification for the ground thus appropriated for public 
purposes, he was referred to the municipal authorities who refused 
to acknowledge his claim. A new plan of the city was subsequently 
adopted, and Dr. King was informed by the public surveyor that 
the whole of his land would be required for public purposes.

Dr. King’s complaints upon this subject were presented to the 
Greek Government early in 1841.

In 1853 Mr. Marsh, the American Minister at Constantinople, 
was instructed to present King’s claim to the Government of Greece.145

145 Marsh was instructed, on February 5, 1853, with reference to the liability 
of Greece as distinguished from that of the municipality; with reference to the 
subject of the legal remedies available to Dr. King in Greece; and with reference 
to the moderation of the damages to be asked, as follows:

The other part of the case is much more clear of difficulty, and the Presi
dent has no hesitation as to the course which ought to be pursued. It is 
evident that Dr. King has been and is deprived of the free use of his land, 
for public purposes, by the authority of the government; and that no com
pensation has been made to him for the losses which he has thereby sustained. 
The President regards as a mere subterfuge the attempt of the Greek Govern
ment to throw the responsibility of what has been done and the duty of 
making compensation upon the municipality of Athens. It has frequently 
been declared by the Greek Government and its agents, that the land was 
taken for a national purpose (the erection of a national church), and though, 
at other times, the objects for which it was said to be taken were of a munic
ipal nature, these objects have never been carried into effect, and if they 
had been, it is sufficiently evident from the facts detailed in your report, 
that the responsibility of making a fair indemnity to Dr. King for his loss 
devolves in the first instance at least, if not ultimately, upon the Government 
of Greece.

It would be a waste of time to recapitulate the facts and reasonings so 
ably collected and stated in your report, which lead to this conclusion.

There is a single point only in which, at first view, Dr. King’s claim upon 
his own government to interfere in his behalf may seem premature, and 
that is his omission to seek redress by bringing an action against the Greek 
government, as authorized by the code of civil procedure. The rule of 
public law is settled, that a private citizen in a foreign country is not entitled 
to the forcible interference of his government to procure him redress of 
wrongs, till justice has been denied him by the local tribunals. This con
sideration would perhaps prevent the President, at this time, from interfer
ing, had not the conduct of the Courts of Greece in the trial of Dr. King 
[in connection with his religuous activities and the order for his expulsion] 
sufficiently shown that he could not expect justice at their hands. The rule 
of public law to which I have referred takes for granted, that the tribunals 
are entitled to confidence, and the President can place no confidence in 
those of Greece, in any case where Dr. King is concerned. Besides, the 
Government of Greece has never placed its refusal to indemnify Dr. King, 
on the ground that his claim had not been duly adjudicated by the tribunals, 
but has positively disclaimed all responsibility, and attempted to turn him 
over to the municipality of the City of Athens, by which in turn he is thrown 
back upon the general government.

[Footnote continued on p. 1389.]
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He complied with the instruction, and the Greek Government, 
through Mr. Paicos, its Minister of Foreign Affairs, offered to pay 
for the land at the rate at which land in the vicinity was sold in 1835, 
adding interest to an amount not exceeding the principal (in accord
ance with Greek local law) and deducting all rents which might 
have been received by Dr. Bang for any part of the property since 
that date. The proposition was rejected by Minister Marsh, who, 
while disclaiming any intention of asking the highest market value 
of the property at any period subsequent to the deprivation, pro
posed to accept, “by way of compromise”, 12% drachmas “per 
square common peek” (“six and a quarter drachmas principal, and 
the like amount for interest”)146 for the entire tract of land in ques
tion, exclusive of the buildings or building material thereon, reserving 
a right for Bang to remove these at any period within six months. 
He pointed out that in 1835 no purchases of land in that vicinity * 148
Footnote 145—Continued.

Such being the state of things, the President feels it his duty to interfere 
to procure redress to Dr. King. You will therefore, if still in Austria, im
mediately on the receipt of this letter repair to Spezzia, which is the rendez
vous of the United States Squadron in the Mediterranean. Commodore 
Stringham will be instructed to convey you to Athens, where you will forth
with put yourself in communication with the proper Department of the 
Greek government. You will state, in general terms, the opinion enter
tained by the President of Dr. King’s trial and condemnation, as above 
intimated, and his expectation that a formal remission of the sentence of 
banishment should be granted by the proper Department; and you will 
state, in a general way, the reasons why the President forbears in any other 
respect to make a national question of the treatment of Dr. King on this 
occasion.

You will then represent the affair of Dr. King’s land in the light in which 
it is placed in your report. State strongly and briefly the results of your 
enquiry, taking care, as far as possible, not to be drawn into a lengthened 
discussion for the purposes of delay. Avoid the tone or language of menace, 
but let the government of Greece perceive that the President is quite in 
earnest. In the meantime you will be pleased, in any way you may deem 
expedient, on the spot, by taking the opinion of intelligent and impartial 
foreigners, by recent sales of land in the vicinity, by a private arbitration 
of disinterested persons or by any other sources of information, to ascertain 
what amount of loss Dr. King has really suffered; by which is meant not 
speculative and consequential losses, but such as would probably be adjudged 
by candid and practical men.
[MS. Department of State, 1 Instructions, Turkey, no. 24, pp. 357, 361-363.]

148 In a despatch of June 23, 1853 to Secretary of State Marcy, Minister Marsh 
stated that:

. . . The legal rate of interest at Athens is twelve per cent per annum, 
but interest does not continue to accrue after it equals the amount of prin
cipal. I doubt however the applicability of the rule to a case of this nature. 
Dr. King, having received no profit from the use of his land, is clearly 
entitled to interest, and the government has paid interest to Raphtopoulos, 
Finlay, and all other foreign claimants, under like circumstances. [Ibid. 12 
Despatches, Turkey, unnumbered.]
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were made except at forced sales. Because of the expenses incurred 
in connection with the property, Marsh declined to make a deduction 
in the amount claimed for rents received.

On June 23, 1853 the Greek Government assured Minister Marsh, 
who shortly thereafter left Constantinople, that the affair would be 
settled upon such terms as would seem to be reasonable and satis
factory to all parties.147

Later (July 18, 1855), Roger A. Pryor was appointed by the United 
States as Special Agent to Greece, primarily to negotiate a settlement 
of this claim. On October 17/5, 1855 he presented the claim to the 
Greek Government in the following terms:

The extent of land in controversy, according to an estimate of the City Archi
tect of Athens is eleven thousand one hundred and one peeks and eleven twenty- 
fifths—(11,101, 11/25); the value of which as determined in 1844 in the case of 
Mary Raftopoulos [whose land was also embraced within the limits of the site of 
the proposed church], is six and a quarter drachmas—(6 1/4) the common peek. 
To the sum thus ascertained add interest equivalent to the amount of the principal, 
and the aggregate result is obtained, of one hundred and thirty eight thousand, 
seven hundred and sixty eight drachmas—(138,768). Interest on this sum 
since the demand of the American Representative on the 22nd of June 1853, to 
the 22nd of October 1855 (two years and four months) will increase it to one 
hundred and seventy seven thousand, six hundred and twenty three drachmas and 
four lepta (177,623 4/100)—twenty nine thousand, six hundred and three dollars, 
and eighty-four cents ($29,603.84). The undersigned will therefore accept in 
satisfaction of the claims of Dr. King against the Greek Government, the sum of 
one hundred and seventy seven thousand, six hundred and twenty three drachmas 
and four lepta (177,623, 4/100).

But the right is reserved to Dr. King to remove the wall, buildings, and other 
materials on the land, at any time within six months after the payment of the 
above-mentioned amount. Your Excellency will observe that the undersigned 
attaches no arbitrary estimate to the land in controversy, but that he rates it at 
the price which the Greek Government was compelled by judicial sentence to 
pay for other land in the same vicinity; sequestered to the same use, but which is 
obviously of less value.

And although the rigid rules of justice would award interest for the whole time 
Dr. King has been deprived of the free use and disposal of his property, yet in 
this demand deference is paid to the usage of the Greek mercantile law which 
limits the accumulation of interest to a sum equivalent to the original amount 
of the principal. Unless the Greek Government means to take advantage of its 
own delinquency, of which the undersigned harbors no suspicion; there will not 
be any hesitation in allowing interest on the aggregate amount of Dr. King’s 
claim, from the day the Minister of Foreign Affairs recognized its validity, and 
by special engagement constructed a fresh obligation to satisfy it.

Your Excellency will further observe that excepting the condition just men
tioned the undersigned repeats the proposal which his predecessor expressly 
yielding of right to suggestions of liberality, thought it within the scope of his 
instructions to offer. The undersigned regards the demand as far short of the 
terms on which his Government might justly insist; but anxious to conclude this 
unpleasant controversy without further discussion he at once proposes conditions

147 Secretary of State Marcy to Special Agent Pryor, July 18, 1855, ms. Depart
ment of State, 1 Instructions, Turkey, 388.
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of such signal moderation, that your Excellency cannot fail to appreciate the 
friendly disposition of the American Government.148

On November 1/October 20, 1855 Pryor reported the definitive 
adjustment of Dr. Kang’s claim against the Greek Government in 
an amount slightly less than $25,000.149 * * In reporting the details of 
the settlement of the case, on November 6/October 25, 1855, Pryor 
stated that the Greek Government “never disputed the validity of 
Dr. King’s claim, nor unfairly endeavored to reduce its amount, nor 
sought by evasive pleas to postpone its payment.” 160 In the note 
of the Greek Government of November 1/October 20, 1855,161 the 
following offer was made:

1. The Government of his Majesty recognises as the basis of the indemnity 
to be given to Mr. King, that the extent of his lot of land is 11,101 11/25 common 
Interest until peeks, and accepts the estimation of it at the price of 6 & 1/4 
principal doubled Drachmas the peek, which was allowed by the Court of the

Areopagus to Mrs. Raftopoulos, and allows the interest to 
Mr. King, till this sum is doubled. The amount of the indemnity thus fixed is 
138,768 Drachmas.

2. This sum shall be paid to Mr. King in five installments of 27,753 Drachmas 
60/100 each. The first payment shall take place immediately after the acceptance 
of the arrangement proposed, and the four others in terms of six months, so that 
the indemnity may be wholly paid in the space of two years. Each term shall 
bear interest of 10 per Cent, dating from the 20th Oct. (1st Nov.) of this year, 
till the day of its payment. But the Government reserves to itself expressly 
the right to pay its debt before the terms above fixed, and in this case, no account 
shall be made of interest to Mr. King, except to the time when the payment shall 
be effectuated.

3. Mr. King will renounce the right of demanding interest in the indemnity 
which is allowed him, from the 10th—22nd June 1853 to the 20th Oct. (1st. 
Nov.) of this year.

4. He is to remove from this land all the material which is on it, in the space 
of six months, and,

5. He must convey his title to his land to the Greek Gov
ernment, by a notarized instrument, together with any rights 
he may have against third parties in connection with the said 
land.

offer of settlement which was made by the Greek 
Government was promptly accepted.152

148 Special Agent Pryor to Secretary of State Marcy, October 19/7, 1855, 
enclosure; Pryor to the Greek Minister of Foreign Affairs, October 17/5, 1855: 
ms. Department of State, 20 Special Agents (1855-1858), no. 2.

149 Ibid. no. 5.
160 Ibid. no. 6.
161 Ibid, enclosure 2, translation.
152 Ibid, enclosure F.
In connection with the settlement of this claim see:
Minister Marsh to Secretary of State Webster: August 21, 1852 (ms. Depart

ment of State, 12 Despatches, Turkey, unnumbered, and enclosures); October 14, 
1852 {ibid, unnumbered); October 30, 1852 {ibid, unnumbered); November 1, 
1852 {ibid, unnumbered); January 10, 1853 {ibid, unnumbered).

[Footnote continued on p. 1392.]

Transfer of 
property as part 
of settlement

The above
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By a decree of September 22, 1925 (no. 1996) the President of 
Cuba announced the appropriation of funds for the building of a new 
national penitentiary and designated certain lands to be expropriated 
for this purpose. Among these lands was certain land belonging 
to T. J. Keenan and Dr. Albert Pettit} American citizens, who 
owned a marble quarry on the Isle of Pines, near which it was 
intended that the penitentiary should be built. In 1926 appraisers 
were appointed to evaluate the land. Keenan’s appraiser evaluated 
the land at $1,750 a caballeria, though at one time he apparently 
stood out for a much higher figure; the Government’s appraiser 
evaluated it at $600; and the court’s appraiser, $1,000. As to Pettit’s 
land, the appraiser appointed by the court to represent absent owners 
evaluated the land at $500 a caballeria; the Government’s appraiser, 
$300; and the appraiser selected by those two, $350 a caballeria. 
Keenan immediately protested the evaluation. On or about April 
10, 1926 a new appraisal was made of the land owned by Keenan 
and Pettit, but the two appraisers failed to agree. Thereafter, Pres
ident Machado and Ambassador Enoch H. Crowder acted as arbitra
tors in determining the value of the land; they decided on May 5, 1926 
that $1,000 a caballeria should be paid—viz, $12,000 for the 12 caba- 
Uerias owned by the two—that Keenan should have a right of way 
along the base of a mountain, together with other rights, and that the 
Cuban Government, on the other hand, should have a perpetual 
easement for a sewer line from the penitentiary to the sea.153 154 *

A Joint Commission for the settlement of claims for reimbursement 
for land expropriated by the United States within the Canal Zone 164 
was created pursuant to the terms of the treaty concluded November 18, 
1903 (ratifications exchanged February 26, 1904) by the United States 
and Panama.166 Article VI of this “Convention for the Construction 
of a Ship Canal” stipulated that:

The grants herein contained shall in no manner invalidate the titles or rights 
of private land holders or owners of private property in the said zone or in or to 
any of the lands or waters granted to the United States by the provisions of any 
Article of this treaty, nor shall they interfere with the rights of way over the 
public roads passing through the said zone or over any of the said lands or waters 
unless said rights of way or private rights shall conflict with rights herein granted 
to the United States in which case the rights of the United States shall be superior. 
All damages caused to the owners of private lands or private property of any 
kind by reason of the grants contained in this treaty or by reason of the opera
tions of the United States, its agents or employees, or by reason of the construc

Footnote 152—Continued.
Minister Marsh to Secretary of State Marcy: June 2, 1853 {ibid, unnumbered, 

and enclosures); June 23, 1853 {ibid, unnumbered, and enclosure); June 23, 1853 
{ibid, unnumbered, and enclosures); July 6, 1853 {ibid, unnumbered).

153 MS. Department of State, file no. 337.1151 K. 25.
154 See also the case between the Viceroy of Egypt and the Suez General Canal 

Company, quoted in translation, ch. VI.
165 II Malloy 1349.
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tion, maintenance, operation, sanitation and protection of the said Canal or of 
the works of sanitation and protection herein provided for, shall be appraised 
and settled by a joint Commission appointed by the Governments of the United 
States and the Republic of Panama, whose decisions as to such damages shall 
be final and whose awards as to such damages shall be paid solely by the United 
States. No part of the work on said Canal or the Panama railroad or on any 
auxiliary works relating thereto and authorized by the terms of this treaty shall 
be prevented, delayed or impeded by or pending such proceedings to ascertain 
such damages. The appraisal of said private lands and private property and 
the assessment of damages to them shall be based upon their value before the 
date of this convention.156 157 158 *

Article XV of the convention contained the following provision:
The joint commission referred to in Article VI shall be established as follows:
The President of the United States shall nominate two persons and the President 

of the Republic of Panama shall nominate two persons and they shall proceed to 
a decision; but in case of disagreement of the Commission (by reason of their 
being equally divided in conclusion) an umpire shall be appointed by the two 
Governments who shall render the decision. In the event of the death, absence, 
or incapacity of a Commissioner or Umpire, or of his omitting, declining or 
ceasing to act, his place shall be filled by the appointment of another person in 
the manner above indicated. All decisions by a majority of the Commission or 
by the umpire shall be final.167

Acting under the authority granted by the treaty, the United 
States, within a few years after the ratification of the treaty, took 
over certain lands and property within the Canal Zone for the con
struction of the Canal; and damages for such taking were appraised 
by the Joint Commission appointed under the treaty.

Article X of the convention signed on September 2, 1914 by rep
resentatives of the two Governments further provided that:

The contracting parties hereby agree that this Convention shall not diminish, 
exhaust, or alter any rights acquired by them heretofore in conformity with the 
Canal Treaty of November 18, 1903; and it is further expressly agreed that the 
United States, in the exercise of the rights granted to it under articles II and III 
of the said Canal Treaty and subject to article VI of said Treaty, may enter upon 
and use, occupy, and control the whole or any portion of the Sabanas land, or 
other territory hereby transferred to the Republic of Panama, as the same may 
be necessary, or convenient, for the construction, maintenance, operation, sanita
tion, or protection of the Canal or of any auxiliary canals, or other works neces
sary and convenient for the construction, maintenance, operation, sanitation, or 
protection of said enterprise.168

By an act of Congress approved August 24, 1912, known as the 
“Panama Canal Act”, the President was authorized (under sec. 3)169 
to declare by Executive order that—
all land and land under water within the limits of the Canal Zone is necessary 
for the construction, maintenance, operation, sanitation, or protection of the 
Panama Canal, and to extinguish, by agreement when advisable, all claims and

168 Ibid. 1351.
157 Ibid. 1354.
158 III Treaties, Conventions, etc. (Redmond, 1923) 2770, 2776.
169 37 Stat. 560, 561.



1394 CHAPTER Y

titles of adverse claimants and occupants. Upon failure to secure by agreement 
title to any such parcel of land or land under water the adverse claim or occupancy 
shall be disposed of and title thereto secured in the United States and compensa
tion therefor fixed and paid in the manner provided in the aforesaid treaty with 
the Republic of Panama, or such modification of such treaty as may hereafter 
be made.

In December 1912 President Taft issued an Executive order as 
provided in the act referred to, and the Joint Land Commission, 
in conformity with the treaty, undertook the work of making awards 
for lands and property taken pursuant to such Executive order.160

On March 24, 1913 the Joint Commission, having reconvened 
after considerable interruption of its sessions, adopted the following 
rules for the assessment of the value of the lands expropriated by the 
Government of the United States:

In determining the value of lands taken by the United States, the Commission 
must be governed by the terms of Article VI [of the 1903 convention], which 
provides:

“The appraisal of said private lands and private property and the assess
ment of damages to them shall be based upon their value before the date 
of this convention.”

In the application of the Treaty, the Commission will follow the principles of 
the Commission of 1908, which are stated in their report to have been the fol
lowing:

To hear all evidence presented bearing upon the fair value of the property to 
be expropriated by the United States, and upon damages thereto; to consider 
especially, as elements of such valuation, the extent and character of the property 
affected, its location, for what it is adapted or could be adapted within a reason
able time; as well as to take into account other pertinent considerations and, in 
determining the basis upon which damages are to be assessed, to eliminate from 
consideration the effect which the building of the Canal may have had upon the 
value of such estates.161

The Interim Report of the Joint Commission (from March 1, 1913 
to September 23, 1913) contains the following statement of the posi
tion taken by that Commission in the matter of evaluation of lands:

The greatest difficulty which confronted the Commission was the valuation 
of the land expropriated. The treaty provides that such land shall be appraised 
Elimination of a^ va*ue a^ ^ime treaty was concluded, the obvious 
enhanced value intent of this provision being to protect the United States 

against the payment of speculative values. To this end, the 
Commission in its rule of valuation expressly eliminated any enhancement 
directly traceable to the construction of the Canal. It endeavored to ascertain 
as nearly as possible the true value of the land, taking into account its location, 
the purposes for which it was adapted, and other elements which seemed worthy 
of consideration.

160 MS. Department of State, file no. 411.19L22.
161 Final Report of the Joint Commission appointed by the President of the United 

States of America and the President of the Republic of Panama (Panama Canal 
Press, Mount Hope, C.Z., 1920) 23.
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It was soon perceived that the Commission could gain little guidance in its 
efforts to ascertain reasonable values from the market price of land. It was 

clear that there had not been, prior to 1903, any real estate 
market "CState market as that term is commonly understood. In the lake

area, there were very few transactions between private parties 
which were a matter of record, and an examination of such cases showed that 
in rare instances was the price paid determined by anything like free competition 
among buyers. In the disturbed state of public affairs, during Colombian 
times, there was no demand for land, and the transactions recorded seem to 
have arisen in large part from other business relations. Lands were transferred 
in many instances in satisfaction of debts owed by the grantors to the grantee. 
In other instances it was clearly apparent that the motive which prompted the 
sale was the necessity of the vendor rather than the desire of the buyer to acquire 
land. In short, the few recorded transactions between private parties were of 
so exceptional a nature that they afforded no clue to the reasonable value of the 
land.

A series of transactions between the counsel for the United States, Mr. Richard 
Reid Rogers, and various private land owners in 1908 was carefully considered 
by the Commission. In these purchases the price paid was usually $5.00 per 
hectare. They involved those portions of various estates which were to be 
flooded by Lake Gatun. In estimating the significance of these purchases as 
indicative of values, the Commission had to take into account the circumstances 
under which they were made. It will be remembered that counsel for the 
United States had cast serious doubt upon the validity of any private land 
titles in the Canal Zone, and there can be little doubt that in making sales to 
the United States the vendors deemed that they were establishing a title to 
the remainder of their property. Moreover, it was stated so frequently in 
evidence, that the Commission would not have been justified in disregarding the 
testimony, that vendors in these instances sold portions of their land because 
they believed that the remainder thereof would enhance in value. These two 
motives offer a plausible explanation of the fact that these prices were very low, 
and received due consideration by the Commission.

Within the lake area the Commission had before it also the precedent of the 
Commission of 1908, which made awards in six cases at the rate of $10.00 per 
hectare, in four cases at rates ranging between $18.00 and $25.00, and in one case 
at $49.26. The average of all awards by this Commission was $19.08. With 
reference to the awards at the $10.00 rate, it may be noted that these awards 
were made for the most part to unknown owners who were not represented in 
the proceedings of the Commission. It is moreover of interest to note that 
these awards were for lands of which a part had been purchased by the French 
Canal Company. In selling these lands, the vendors had pledged themselves 
to sell further portions as might be required, at the rate of twenty (20) Colombian 
pesos per hectare. It seems not unlikely that in making these awards the Com
mission had these stipulations in mind and felt that it was justified in rating these 
lands at $10.00 per hectare, the equivalent, in 1908, of twenty (20) pesos, although 
at the time the contracts were made with the French Company, the gold equiva
lent of twenty (20) pesos was in excess of $15.00 United States Currency.

Furthermore, the Commission had before it the prices paid for lands by the 
French Canal Company, which averaged over eighteen (18) Colombian pesos 
per hectare, or approximately $15.00 gold, though in some cases they were much 
higher.

In considering the weight to be given to these various precedents, the Commis
sion took into consideration the fact that the lands now being expropriated 
were regions lying further distant from the axis of the Canal than properties pre
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viously acquired, and believes that it has made a proper allowance for this 
difference.162

Considerable diversity of opinion developed as to the proper basis 
for the evaluation of the lands expropriated by the United States. 
It was contended by the United States that the Commission should 
adhere to the requirement of article VI of the treaty of 1903—that the 
basis of appraisement should be the value of the lands “before the 
date of this convention” and that this meant that the property owners 
should be paid the 1903 values of the land. On the other hand the 
Government (and Commissioners) of Panama contended that this 
treaty provision meant that the 1903 values should be used as a 
“foundation” or “basis” on which to build the later increases in value 
or, in effect, that the awards of the Joint Commission should be made 
as of the value of the lands when taken—say sometime in 1912 or at 
some other time, as the case might be.163

It appeared that in 1903 a considerable part of the land had little 
or no value. Moreover, titles were in confusion; in fact, they were 
often non-existent. Subsequent to 1903 speculators entered the field 
and purchased large amounts of land. On account of the building of 
the Canal there was a tremendous increase in land values in the Canal 
Zone between 1903 and 1912. The activities of the United States in 
plotting land and installing sewerage systems, sanitary devices, light 
plants, etc., materially changed the value of the lands.

On September 20, 1913 the Secretary of War submitted to the 
Attorney General of the United States certain points relating to the 
previous findings of the Joint Commission. One of the points sub
mitted was:

That awards for improvements made by these occupants since the date of the 
treaty were beyond the jurisdiction of the commission by reason of the last clause 
of Article VI of the treaty which is as follows:

“The appraisal of said private lands and private property, and the assessment 
of damages to them, shall be based upon their value before the date of this con
vention^.164

In answer to this request, Attorney General McReynolds gave the 
following opinion (October 13, 1913):

No such point appears to have been made by the Government’s counsel either 
in the proceedings before the commission, or since, nor has it been referred to the 
Secretary of State or discussed by him. I regard it as not well founded. The 
clause was enacted in 1903 and plainly had reference to property intended to be 
occupied by the United States immediately; and in fact the property necessary 
for the immediate structure of the canal was forthwith occupied and damages 
were awarded for its value by the earlier commissions.

182 Interim Report of the Joint Commission appointed by the President of the 
United States of America and the President of the Republic of Panama (Panama, 
Government Printing Office, 1914) 9-12.

163 The awards of the Joint Commission are published in the Canal Record.
164 31 Op. Att. Gen. (1920) 44, 48.
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Now ten years later, the Government has extended its occupation to other 
lands and it is for these recently occupied additional lands that this last com
mission has been making awards. It would certainly be a very harsh and unfair 
construction to apply the clause in question so as to withhold compensation for 
these improvements made during the decade when the Government was not oc
cupying the premises for its public purposes.165

The Joint Commission apparently construed this opinion as justi
fication for appraising lands at their 1912 values.

In 1909 or 1910 Ora Miller, an American national, bought a small 
strip of land in the Canal Zone, paying the sum of $1,500 therefor. 
The property consisted of two small lots—one being 66 feet x 22 feet, 
and the other, 66 feet x 40 feet—comprising 1,884 square meters of 
land and adjoining the so-called Chorrillo addition to the city of 
Panama, which was populated entirely by colored employees on the 
Panama Canal and their families. This addition was laid out in 1911 
and was manifestly developed on account of the construction of the 
Canal. In 1912, after Miller had erected a few improvements on the 
lots, the Government of the United States, in the exercise of the powers 
conferred upon it under the treaty and re-announced in the Canal 
Act above recited, expropriated the property. Miller presented a 
claim for $15,000 ($12,000 for the value of the land and $3,000 
“covering losses in connection with same”) to the Joint Commission 
in 1913, and subsequently he filed an additional claim for $8,000 on 
account of the enhanced value of the property. The Commission 
awarded him the sum of $8,557.97 (or compensation at the rate of 
$4 a square meter) for lands which he purchased in 1911 for $1,500 
(in addition to certain services performed by him in looking up deeds 
and titles for the vendor), as well as for certain improvements thereon 
in the nature of sewer connections costing from $700 to $1,000. 
Miller was an employee of the Isthmian Commission, and he pur
chased the property for the purpose of building a permanent home in 
Panam&.

Evidence introduced by counsel for the United States in this case 
tended to show that, with respect to property located in the immediate 
vicinity of the Miller lots, awards were made by the previous Land 
Commission (or the Umpire of such Commission), from the years 
1905 to 1908, at from 3 to 40 cents a square meter; and one witness 
for the claimant testified on cross-examination that in 1904 he had 
purchased a tract lying within 100 yards of the Miller land at from 
6 to 7 cents a square meter. However, another witness for the claim
ant testified that in 1908 he had purchased the aforementioned 
Chorrillo property (comprising 140,000 square meters) for $9,000.

In the course of the proceedings counsel for the United States 
made a motion before the Commission to base its award on the value

165 MS. Department of State, file no. 411.19L22/274, enclosure. Printed in 31 
Op. Att. Gen. (1920) 48-49. '
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of the land in 1903, as provided in article VI of the treaty of 1903. 
The Commission refused to grant the motion, holding, in effect, that 
the value should be fixed as of 1912, when the land was taken. 
Counsel for the United States moved thereafter to reopen the case on 
the ground that the award violated article VI of the treaty and was 
excessive in amount. In June 1916 the two American Commissioners 
voted to allow the motion, and the two Panamanians voted to deny 
it. In the meantime, the United States instructed its Minister to 
Panama to inform the Panamanian Foreign Office that the Govern
ment of the United States considered that the original award was not 
in accord with the treaty and that the United States was under no 
obligation to pay it. The subsequent negotiations proved fruitless, 
and the Department of State wrote the Secretary of the Treasury 
(April 16, 1917) to that effect and stated that it was no longer in a 
position to oppose payment of the amount awarded in that case. 
On May 28, 1917 the Comptroller of the Treasury, to whom an 
appeal from the Auditor of the War Department had been presented 
pending the termination of the diplomatic negotiations, rendered a 
decision to the effect that the award should be paid.166 Accordingly, 
the sum of $8,557.97, plus interest at 6 percent from January 18, 
1915 to April 20, 1917, was paid in settlement of the claim. On 
October 17, 1917, the American Minister to Panama was instructed 
to make it clear to the Government of Panama that the amount so 
paid was paid “purely as a matter of grace”.167

On February 19, 1915 the Secretary of State had addressed a com
munication to the American members of the Commission (Levi Mon
roe Kagy and Nicholas Cornet) asking them to state the basis of their 
award in the Ora Miller case and incidentally stating the position of 
the Department of State in reference to the proper method of measur
ing the value of the lands and improvements expropriated by the 
United States. The Department inquired whether, since the date 
of the adoption by the Commission of the above-mentioned rule of 
March 25 [24], 1913, that rule had been rescinded by the Commission, 
and, if so, what rule, if any, had been adopted in substitution therefor. 
The Department stated that:

Incidentally it may be remarked that the Department is of the opinion that a 
just basis for making awards in claims brought before the Commission would be 
to give damages for the value of the property, including the structures, at the date 
of the expropriation, not taking into account, however, any value which the prop
erty has derived because of the construction of the Canal. As the Department

XXIII Comp. Dec. (1917) 692.
The award in the case of Ora Miller (award no. 69, Dec. 17, 1914) is printed in 

full in the above-cited volume of decisions of the Comptroller of the Treasury 
(pp. 693-695).

167 MS. Department of State, file no. 411.19 L 22/741.
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understands the matter, such a basis would be consistent with the opinion of the 
Attorney General rendered to the Secretary of War on October 13, 1913.168

The American Commissioners replied on March 20, 1915, stating 
that the Commission had not rescinded its rule of March 25 [24], 
1913 but that it was “being construed in the light of the opinion of 
the Attorney General of the United States of October 13, 1913”.169 
The Commissioners further stated that the suggestion (above quoted) 
made by the Department of State as to the “just basis for making 
awards” was a source of “much gratification”, “as that is the very 
basis upon which the present Joint Commission has made its awards 
for damages”. The Commissioners added that: “The Department 
will, however, appreciate the fact that to determine what value 
property has derived because of the construction of the canal is a very 
difficult proposition, to which we have given due consideration”, 
and that:

It is contended by some Americans that all increases in value of property here 
is due solely to the construction of the canal, while the Panamanians and many 
very respectable and influential Americans assert that the building of the canal 
had little, if any, real influence on land values, but that the increase in the value 
of land both within and without the Canal Zone is due to the stable government 
and the absence of revolutions and the general protection of life and property, 
which, prior to its secession from the United States of Colombia, Panama had 
not enjoyed for generations.170

After the receipt of a transcript of the evidence in the Ora Miller 
case, the Department of State still maintained the position that 
the award in the case did not sufficiently consider the influence 
which the building of the Canal had had upon the value of the prop
erty in the section where Miller’s tract was located. The Depart
ment stated that it appreciated that it was difficult to determine the 
precise effect of the construction of the Canal upon the value of 
the property affected thereby but that, in view of the evidence 
adduced in the Miller case as to the prices paid for land in the Canal 
Zone in the vicinity of the Miller tract during the years 1900 to 1908, 
etc., the award in the case seemed excessive.

On July 10, 1916 the Secretary of War, in agreement with the 
Department of State, requested Attorney General Gregory to interpret 
the opinion rendered by the Department of Justice on October 13, 
1913. The Attorney General took the position that the provision in 
article VI of the treaty of 1903 should govern in the appraisal of lands 
taken in 1912, and in an opinion of November 25, 1916, he stated that:

168 Ibid, file no. 411.19 L 22/290.
169 Ibid, file no. 411.19 L 22/300.
170 Ibid.
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. . . The point now presented by you, as I understand it, is as follows:
Certain lands in the Canal Zone having been expropriated by the Government 

of the United States in 1912, the Joint Land Commission, created under the treaty 
between the United States and Panama, dated February 26, 1904, has held in 
making its awards that “the value should be fixed as of the date of the expropria
tion of the lands in question,” and in fixing this basis it has assumed to act in 
accordance with the ruling of the Attorney General contained in the above 
mentioned letter of October 13, 1913. The question, therefore, is whether that 
opinion warrants the interpretation given to it by the Joint Land Commission 
in view of the fact that Article VI of the before-mentioned treaty (33 Stat. 2236) 
provides that—

“The appraisal of said private lands and private property and the assess
ment of damages to them shall be based upon their value before the date of 
this convention.”

You state that it is the contention of the Canal authorities that the expression 
of opinion contained in the letter of October 13, 1913, related—

“solely to the value of improvements placed upon the land since the date 
of treaty and cannot be considered as authority for the proposition that 
the commission may disregard the provisions of the treaty in respect of the 
unearned increment in the value of the land accruing since the date of 
the treaty.”

I entertain the same view of the matter as do the Canal authorities. The por
tion of the opinion referred to clearly relates to improvements which at the date of 
the treaty with Panama were not in existence, and which, therefore, in the very 
nature of the case could not be valued as of the time of the treaty. The question 
under consideration was whether such improvements should nevertheless be paid 
for, and it was held under the circumstances stated in the letter that they should 
be. The opinion there expressed, however, ought not, I think, to be extended 
beyond the precise subject matter which was under consideration. If it should 
be given the application which the Joint Land Commission apparently has given 
it, the practical effect would be to eliminate from the treaty the provision of 
Article VI above quoted and to substitute therefore an entirely different rule for 
the assessment of damages.

As hereinbefore stated, my interpretation of these expressions is that they were 
intended to be confined to the point specifically stated, i. e., to the question of 
improvements made by occupants of land since the date of the treaty. A different 
interpretation would, I think, do violence to the express provisions of the treaty 
itself, and this, of course, could not have been intended.

We start with a plain provision of the treaty which is as clear, it seems to me, as 
language can make it. There is, therefore, no room for a construction that would 
change the literal and ordinary meaning of the words employed, unless to give 
them that meaning would produce a result so amazing and irrational as to force a 
conviction among reasonable men that some other meaning must have been 
intended. (Church of the Holy Trinity v. United States, 143 U.S. 457, 459.)

We have here no such situation. So far as I am aware, the only ground that 
has been suggested why a construction different from the obvious one ought to 
be given to the treaty provision in question is that awards for damages for 
property taken in 1912, based on the value of the property at the date of the treaty, 
would have the necessary effect of depriving the owners of their property without 
just compensation, to the extent to which there may have been an increase in 
value during the intervening years. And this it is urged would violate a funda
mental principle of our Constitution and of the Constitution of Panama.
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I think the argument is fallacious and that in reality no constitutional question 
is involved. Undoubtedly, all our governmental operations are to be exercised 
in subordination to constitutional requirements, but in this instance the treaty 
itself is the measure of the obligation of this Government, and is the patent, as it 
were, by which the United States acquired its sovereignty and property rights on 
the Canal Zone. The very instrument which brings the rights into existence 
contains the provision that the United States shall pay for private property 
taken only the value which it had at the time the treaty was enacted. If a 
measure of compensation different from the one prescribed by the treaty is now to 
be applied, it would be equally reasonable to argue that the manner of ascertaining 
damages should likewise be a different one from that prescribed in the treaty, 
and that such damages for property taken by this Government should be assessed 
according to our usual constitutional method, by a jury of 12 men, instead of by a 
joint commission as provided in the treaty.

Another respect in which the treaty is shown to be its own measure of responsi
bility is illustrated by the language of Article VI immediately preceding the 
concluding sentence, that—

“no part of the work on said canal or the Panama Railroad or on any auxiliary 
works relating thereto and authorized by the terms of this treaty shall be 
prevented, delayed, or impeded by or pending such proceedings to ascertain 
such damages,—”

whereas ordinarily in condemnation proceedings compensation must be ascer
tained and paid before the actual taking.

It is an entirely reasonable view that the persons who drafted the treaty foresaw 
the practical impossibility—which has since become even more apparent—of 
separating those elements of increased value due to the operations of this Govern
ment on the Canal Zone from those which may have resulted from other natural 
causes. The provision relative to the basis of appraisals in all probability was 
inserted in the treaty in contemplation of the very contingency which has since 
occurred. Especially is the difficulty and even impossibility of definitely ascer
taining the separate elements of increased property values apparent when we 
consider the great purposes for which the treaty was entered into and the very 
comprehensive scope of its provisions. Thus by Article I it is provided that “the 
United States guarantees and will maintain the independence of the Republic of 
Panama.” To this provision itself may well be attributed much of that stability 
which is said to have been the occasion of a general rise in property values through
out the Republic.

Again, when we consider that the alternative to the construction of the Panama 
Canal was the undertaking of a similar project by this Government along the 
Nicaraguan route and the consequent probable abandonment of the work started 
at Panama, it is apparent that property values at Panama would in all likelihood 
have very materially decreased. Hence, in this view of the matter, the treaty 
provision in question may very well be taken as a governmental finding and 
determination by the two parties to the convention that the property values in 
question could not, in the nature of the case, increase from natural causes inde
pendent of the making of the treaty.

It is true that the opinion of the Attorney General of October 13, 1913, which 
you have asked me to interpret refers to the provisions of Article VI of the treaty 
as if the same contemplated an immediate taking of all the property as to which 
the method of appraisal is prescribed. The language used, however, was not 
essential to the solution of the point then before the Attorney General, and it is 
apparent on a further consideration of the facts that the treaty contemplated the 
taking of private property whenever the same should in the opinion of this
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Government become necessary; and, as already shown, prior to the general 
expropriation effected in 1912 such property was from time to time expropriated 
by this Government as needed. If an immediate taking of all the property had 
been contemplated by the treaty no question could arise concerning the date as 
of which the value of the property should be appraised, and therefore there would 
have been no occasion to insert the final sentence of Article VI.

It is an historical fact that the French Canal Co., and likewise the Panama 
Railroad Co., were in their condemnation proceedings obliged to pay values 
far in excess of those prevailing in the case of transfers between private individuals 
of property of similar character. Undoubtedly, our treaty with Panama was 
framed in view of this historical fact and with a purpose to prevent its recurrence 
with respect to properties condemned by the United States.

I am of the opinion, therefore, that compensation ought to be made to the 
private owners of property taken by this Government in pursuance of the Execu
tive order made in 1912, according to the rule prescribed by the treaty and not 
otherwise. The Republic of Panama could without doubt have granted to this 
Government the Canal Zone free from all private rights whatsoever, and since 
it could do this it could likewise make its grant to the United States subject to 
only a qualified right in the private property owners. Such private rights of 
owners are indeed by the terms of Article VI itself expressly subordinated to the 
major grant made to the United States. Therefore, if such private owners 
suffer a real injury by the application of the rule of appraisal prescribed by 
the treaty they must, I think, have recourse to the Republic of Panama and 
not to this Government. Article XXI, already referred to, provides for such 
contingency. . . .

For the reasons stated, my conclusion is that lands situated in the Canal Zone 
and expropriated by this Government should be paid for according to the value 
they had prior to the date of our convention with Panama, and not according to 
their value at some other subsequent date.171 172

In 1934 three cases involving the question of the meaning of “just 
compensation” in eminent-domain proceedings were passed upon by 

the Supreme Court of the United States (Mr. Justice 
tion” totSe118^ ®u^er delivering the opinion of the Court). These 
taking of realty cases—Elias A. Olson v. United States, Randor G.

Karlson v. United States, and Harry Brewster v. United 
States 172—arose out of condemnation proceedings instituted by the 
United States in the Federal District Court for Minnesota to acquire 
flowage easements upon lands bordering upon the Lake of the Woods 
in that State. The primary question in dispute as to the measure
ment of damage for the lands acquired was whether the actual use 
and special adaptability of petitioners’ shore lands for the flowage 
and storage of water, “that inter alia will be available for the genera
tion of power”, might be taken into consideration in ascertaining the 
just compensation to which the petitioners were entitled.

In 1909 the United States and Great Britain made a treaty, 
articles VII and VIII of which created an International Joint Com
mission and conferred upon it jurisdiction broad enough to include 
cases involving the elevation of the Lake of the Woods as the result of

171 31 Op. Att. Gen. (1920) 44-52.
172 292 U. S. 246.
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dams built.173 In 1912 questions arising out of the raising of the 
lake were referred to the Commission, and after hearings and exten
sive studies the Commission made its final report in 1917. The 
United States and Great Britain then consummated the convention 
of 1925, which provides (art. VIII): “A flowage easement shall be 
permitted up to elevation 1064 sea level datum upon all lands bor
dering on Lake of the Woods in the United States, and the United 
States assumes all liability to the owners of such lands for the costs 
of such easement”.174 *

By an act to carry into effect the provisions of the last-mentioned 
convention 176 Congress directed the Secretary of War to acquire by 
purchase or condemnation flowage easements up to the specified 
elevation upon all lands in Minnesota bordering upon the Lake of the 
Woods, the Warroad River, and the Rainy River. It also directed 
that compensation should be made in accordance with the Constitu
tion of Minnesota, which declares (art. I, sec. 13): “Private property 
shall not be taken, destroyed or damaged for public use, without just 
compensation therefor first paid or secured”. The Commissioners 
appointed to ascertain the damages sustained by the several owners 
by reason of such taking made their awards. The United States and 
these petitioners appealed. The cases were tried together, the jury 
returned verdicts for the amounts to which the petitioners were found 
severally entitled and judgments were entered accordingly. The

173 in Treaties, Conventions, etc. (Redmond, 1923), 2607, 2609, 2612; 36 Stat. 
2448, 2451.

174 Treaty Series, no. 721; 44 Stat. 2108, 2110.
176 Act approved May 22, 1926, 44 Stat. 617; as amended April 18, 1928, 45 

Stat. 431. See also, the act approved February 28, 1931, 46 Stat. 1455.
Attention is called to the claims for damages sustained by inhabitants of the 

United States by the artificial raising of the level of the Lake of the Woods, 
which were submitted to the Secretary of War and which, in turn, were sub
mitted to the Congress of the United States, under the terms of the acts ap
proved May 22, 1926 and April 18, 1928. The reports concerning the 495 claims 
submitted are contained in H. Doc. 774, 71st Cong., 3d sess., and H. Doc. 133, 
72d Cong., 1st sess. (45 Stat. 930; 47 Stat. 542.)

The Convention for the Regulation of the Level of Lake of the Woods, signed 
February 24, 1925, contained a rather unique provision with respect to the pay
ment for the work undertaken pursuant to article VIII, which, as stated above, 
stipulated that: “A flowage easement shall be permitted up to elevation 1064 
sea level datum upon all lands bordering on Lake of the Woods in the United 
States, and the United States assumes all liability to the owners of such lands 
for the costs of such easement”. The article also stipulated that the United 
States should undertake certain protective works in the United States in the 
region covered by the convention. Article X contained the provision that in 
consideration of the undertakings of the United States as set forth in article 
VIII, the Government of Canada should pay $275,000 to the United States and, 
should this amount prove to be insufficient to cover the cost of such undertakings 
one half of the excess of such cost, if the expenditure had been incurred within 
five years. (Treaty Series, no. 721.)
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petitioners appealed. The United States Circuit Court of Appeals 
affirmed the decisions of the lower court.176

At the trial the petitioners sought to have just compensation ascer
tained on the theory that the flooding of their lands (for brevity 
called “use for reservoir purposes”), the circumstances which make 
the lands specially adaptable for that use, and the fact that prior to 
condemnation such adaptability had increased their market value, 
should be considered by the jury in determining just compensation.

The trial court, being of opinion that under the circumstances 
neither the use nor the special adaptability of petitioners’ lands for 
reservoir purposes could be considered in determining the market 
value of the lands, excluded the evidence offered by the petitioners.

In affirming the decisions of the lower courts, the Supreme Court 
said:

The rule prescribed by the Minnesota constitution is not, at least so far as 
concerns these cases, to be distinguished from that expressed by the just com
pensation clause of the Fifth Amendment and implied in the due process clause 
of the Fourteenth Amendment to the Federal Constitution. The judicial ascer
tainment of the amount that shall be paid to the owner of private property 
taken for public use through exertion of the sovereign power of eminent domain 
is always a matter of importance for, as said in Monongahela Navigation Co. v. 
United States, 148 U. S. 312, 324: “In any society the fulness and sufficiency of 
the securities which surround the individual in the use and enjoyment of his 
property constitute one of the most certain tests of the character and value of 
the government”. The statement in that opinion (p. 326) that “no private 
property shall be appropriated to public uses unless a full and exact equivalent 
for it be returned to the owner” aptly expresses the scope of the constitutional 
safeguard against the uncompensated taking or use of private property for public 
purposes. Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 399.

That equivalent is the market value of the property at the time of the taking 
contemporaneously paid in money. Seaboard Air Line Ry. v. United States, 261 
U.S. 299, 306. Jacobs v. United States, 290 U.S. 1, 17. 2 Lewis, Eminent Do
main, 3rd ed., § 682, p. 1172. It may be more or less than the owner’s invest
ment. He may have acquired the property for less than its worth or he may 
have paid a speculative and exorbitant price. Its value may have changed sub
stantially while held by him. The return yielded may have been greater or less 
than interest, taxes and other carrying charges. The public may not by any 
means confiscate the benefits, or be required to bear the burden, of the owner’s 
bargain. Vogelstein & Co. v. United States, 262 U.S. 337, 340. He is entitled 
to be put in as good a position pecuniarily as if his property had not been taken. 
He must be made whole but is not entitled to more. It is the property and not 
the cost of it that is safeguarded by state and federal constitutions. The Minne
sota Rate Cases, 230 U.S. 352, 454.

Just compensation includes all elements of value that inhere in the property, 
but it does not exceed market value fairly determined. The sum required to be 
paid the owner does not depend upon the uses to which he has devoted his land 
but is to be arrived at upon just consideration of all the uses for which it is suitable. 
The highest and most profitable use for which the property is adaptable and needed 
or likely to be needed in the reasonably near future is to be considered, not neces-

67 F. (2d) 24 (1933).
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sarily as the measure of value, but to the full extent that the prospect of demand 
for such use affects the market value while the property is privately held. Boom 
Co. v. Patterson, 98 U.S. 403, 408. Clark's Ferry Bridge Co. v. Public Service 
Comm'n, 291 U.S. 227. 2 Lewis, Eminent Domain, 3rd ed., § 707, p. 1233.
1 Nichols, Eminent Domain, 2d ed., § 220, p. 671. The fact that the most 
profitable use of a parcel can be made only in combination with other lands does 
not necessarily exclude that use from consideration if the possibility of combina
tion is reasonably sufficient to affect market value. Nor does the fact that it 
may be or is being acquired by eminent domain negative consideration of avail
ability for use in the public service. New York v. Sage, 239 U.S. 57, 61. It is 
common knowledge that public service corporations and others having that power 
frequently are actual or potential competitors not only for tracts held in single 
ownership but also for rights of way, locations, sites and other areas requiring 
the union of numerous parcels held by different owners. And, to the extent that 
probable demand by prospective purchasers or condemnors affects market value, 
it is to be taken into account. Boom Co. v. Patterson, ubi supra. But the value 
to be ascertained does not include, and the owner is not entitled to compensation 
for any element resulting subsequently to or because of the taking. Considera
tions that may not reasonably be held to affect market value are excluded. 
Value to the taker of a piece of land combined with other parcels for public use 
is not the measure of or a guide to the compensation to which the owner is entitled. 
New York v. Sage, ubi supra. United States v. Chandler-Dunbar Co., 229 U.S. 
53, 76, 80. Shoemaker v. United States, 147 U.S. 282, 305. Kerr v. South Park 
Commissioners, 117 U.S. 379, 386. Union Electric Light & Power Co., v. Snyder 
Estate Co., 65 F. (2d) 297, 304. The use of shore lands for reservoir purposes 
prior to the taking shows merely the physical possibility of so controlling the 
level of the lake. But physical adaptability alone cannot be deemed to affect 
market value. There must be a reasonable possibility that the owner could use 
his tract together with the other shore lands for reservoir purposes or that another 
could acquire all lands or easements necessary for that use. The trespass com
mitted by means of the dams added nothing to the value of the shore lands.

As just compensation includes no increment resulting from the taking, peti
tioners were not entitled to elements of value arising from the prospect that the 
Government would acquire the flowage easements.177

Confiscation

In 1845 Edward A. Hopkins, an American citizen, was encouraged 
by President Lopez of Paraguay to organize a company in Rhode 
Island for the purpose of improving agricultural conditions in Para
guay. The United States and Paraguayan Navigation Company was 
accordingly incorporated in Rhode Island for this purpose.178 The 
company purchased a steamer, loaded it with immigrants and with 
agricultural, mechanical, and manufacturing implements, and dis
patched it from the United States for Paraguay. The steamer arrived 
at Asuncion in 1853. There the company “bought a tract of land 
called San Antonio’ near Asuncidn, built houses, erected buildings,

177 292 U. S. 254-257, 261.
178 The United States and Paraguayan Navigation Company case (United States 

v. Paraguay), sometimes referred to as the Hopkins' claim, 2 Moore’s Arb., pp. 
1485 et seq.; 1888 For. Rel., pt. 2, p. 1346.
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tobacco factories, etc.,” including a saw mill, at great expense, “all of 
which was approved and encouraged by President Lopez”. The 
company prospered and was “about to realize its most sanguine 
expectations”, when a sudden change was observed in President 
Lopez. Mr. Hopkins, who was the agent of the company, had mean
while become a United States Consul in Paraguay. Difficulties 
(personal or official) arose between Hopkins and President Lopez. 
These difficulties were extended to the company by President Lopez 
in the form of “a series of annoyances, outrages that rendered the 
property of the company valueless”. The company’s land, to the 
purchase of which no objection had been made by the Paraguayan 
authorities, was declared to have been “illegally sold”, and its title to 
the land was declared to be null and void. No means of redress 
existed. Hopkins’ consular exequatur was revoked. The cigar factory 
was closed, “thereby virtually closing the business of the company in 
Paraguay”. “Under the circumstances the company was obliged to 
leave the country.”

The company’s employees were thwarted in leaving. Lieutenant 
Page of the United States man-of-war Water Witch, which was 
lying by, finally obtained permission from the Paraguayan Minister 
of Foreign Affairs for the departure of the company’s employees and 
the shipping of its goods and chattels on his vessel.

Among other reasons for the refusal of the Paraguayan authorities 
to furnish transportation for the company’s employees, it 
was alleged that Hopkins had refused to “surrender the papers, 
deeds, etc., which secured to the company certain lands purchased 
and paid for , . . Besides that, the company had, among other 
things, ‘about 800 arrobas of superior tobacco,’ equivalent to about
20,000 pounds which the President . . . did not desire to see shipped 
from Asuncion.” 179

The United States sent a Commissioner, Mr. Fitzpatrick, to Para
guay to present a claim for damages on behalf of the company, on 
the ground that the company had been “ruined and ejected”; that 
the authorities had “broke up the company” and “seized its property”; 
and that the conduct of Paraguay was “unjust and oppressive”. 
Since the Commissioner was “repelled with rudeness” by President 
Lopez, President Buchanan, in his message to Congress of Decem
ber 8, 1857,180 recommended that Congress furnish means for enforcing 
the claim. Congress accordingly followed the recommendation; and 
an expedition consisting of twenty-three vessels was sent to the 
Plata “to obtain redress, forcibly, if necessary”.181 James B. Bowlin 
was sent with the fleet as Commissioner, with instructions to endeavor 
to make a pacific settlement and to accept $500,000 as a minimum,

1888 For. Rel., pt. 2, p. 1349.
iso vii Messages and Papers of the Presidents (1897) 2967, 2980, 3050, 3091.

1888 For. Rel., pt. 2, p. 1350.
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though the company claimed $1,000,000. In the event that Lopez 
refused to accede to this, Bowlin was authorized to consent to arbi
tration, provided that Lopez would admit the “liability of his Govern
ment” and agree “to pay whatever a joint commission might declare 
to have been the losses sustained by the company through his acts”.182

The latter method was adopted. President Lopez appointed 
Don Jose Berges, and President Buchanan appointed the Honorable 
Cave Johnson to act as an Arbitral Commission to sit in Washington 
to “investigate, adjust and determine the amount of the claims of 
the above-mentioned company”.183 On August 13, 1860 the Commis
sioners pronounced their award, passing upon “the whole question as 
to the original liability of the Lopez Government” and deciding that 
Paraguay was “not responsible to the said company in any damages 
or pecuniary compensation whatever in the premises”.184 President 
Buchanan sent a message to Congress (February 12, 1861) stating 
that the Commissioners had not decided the question submitted to 
them.185

Subsequently, President Lincoln sent Charles A. Washburn to 
Paraguay to notify that Government that the United States did not 
regard the award as binding upon her. President Lopez, knowing 
the existing domestic difficulties of the United States, refused to have 
anything more to do with the claim. In July 1870 the United States 
Government advised the claimants that it would be hopeless to expect 
the Paraguayan Government to entertain the claim at that time in 
the face of the grave domestic difficulties then existing in Paraguay. 
On December 26, 1885 Secretary of State Bayard instructed John E. 
Bacon, Charge d’Affaires to Paraguay and Uruguay, to press the 
claim against Paraguay. The Paraguayan Government at first 
objected to the claim on the ground that the United States had failed 
to notify that Government of its objection to the award; this'[ob
jection having been overcome, the Paraguayan Government then 
demurred to the claim on the ground that the records in the case in 
Paraguay had been destroyed in the then recent war in that country.

On August 12, 1887 Paraguay entered into a protocol agreeing to 
pay $90,000 in gold to the United States. The protocol, however, 
failed of ratification in the upper house of Paraguay by one vote.186

On March 2, 1888 Secretary of State Bayard instructed Mr. Bacon 
to present the claim again and to ask, in addition to $90,000, interest 
on account of “the lapse of time since the protocol of August last . . .

182 1888 For. Rel., pt. 2, p. 1350.
183 Convention of February 4, 1859, II Malloy 1362, 1363.
184 1888 For. Rel., pt. 2, p. 1350.
185 VII Messages and Papers of the Presidents (1897) 3195.
186 1888 For. Rel., pt. 2, p. 1352.
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besides so much as may be necessary to cover the expenses incurred 
by this Government and the claimant in prosecuting this demand”.187 
On May 28, 1888 Bacon reported that Paraguay had agreed on the 
twenty-first of that month (by protocol) to pay the $90,000—“$15,000 
cash and the balance in three equal installments of $25,000 at six, 
twelve and eighteen months”188; this agreement failed of approval.

A claim against the United States was presented by the British 
Government to the Commission established by these two countries, 
in accordance with articles XII et seq. of the treaty of May 8, 1871, 
on behalf of Peter Maxwell (a British subject). The claim arose in 
1863 on account of losses sustained when Maxwell's real estate in 
Leavenworth, Kansas (a State not in rebellion) was confiscated during 
the Civil War by the authorities of the United States and sold by a 
United States marshal, under the presumption that the owner thereof 
was engaged in the rebellion, when, in fact, the owner was a British 
subject, residing in England during the whole of the period of the 
war.189

The property alleged to have been confiscated consisted of four lots 
(nos. 3, 4, 5, and 6 in block 21). An award in the amount of $1,782 
was made by the Commission as the value of lots 3 and 4, it appearing 
that the United States marshal “did not transfer any title to lots 5 
and 6”.190

In 1919 Walter Fletcher Smith, an American citizen, owned land 
in the vicinity of Marianao Beach, Cuba, on which there were two 
houses. In that year the mayor of Marianao instituted expropriation 
proceedings to condemn the land and the buildings for the benefit of a 
private company. The Court of First Instance of Marianao gave the 
private company preliminary possession of Smith's land, and within 
a few hours thereafter the buildings were completely demolished by 
about one hundred and fifty men. Smith contested the proceedings in 
the courts of Cuba. In 1924 the expropriation proceedings were 
declared illegal, whereupon other proceedings were instituted to 
condemn the land. In 1926 the Department of State interposed on 
this account with the Cuban Government. A private arbitration 
(effective as of January 29, 1927) between Smith and the private 
company—the Playa Company—was arranged.191 The selection of 
an arbitrator was entrusted to the Chief Justice of the United States, 
who first named Jacob M. Dickinson (who later resigned) and later 
named Judge Clarence Hale of Maine as sole arbitrator.

187 Ibid. 1354.
188 Ibid. 1355-1356.
189 Howard’s Report (1874) 81, docket 385; Hale’s Report (1874) 170; ms. 

Department of State, Journal, American, p. 256.
190 See Argument of the United States on Final Submission, ms. Department 

of State.
191 MS. Department of State, file no. 337.115 Sm 6/200.
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On March 28, 1927 the claimant alleged that he had sustained 
damages in the following amounts: (a) for residence and other build
ings, $60,000; (b) for household effects, $5,000; (c) for unlawful 
profits of usurpers on earnings of property (8 years at $25,000 a year), 
$200,000; (d) for lawyers' fees and other expenses of the prosecution 
of the claim, $50,000—a total of $315,000; or, including the value of the 
land (5,000 square meters at $40 a square meter), $200,000, making a 
grand total of $515,000.192

Judge Hale's award was submitted on May 2, 1929. He held that 
the attempted expropriations were not made in good faith or in 
compliance with the Constitution or the laws of the Republic of Cuba 
and that the destruction of the claimant's property was “wanton, 
riotous, oppressive''. He awarded damages in the sum of $190,000.

The award of Judge Hale was as follows:
The claimant, Captain Walter Fletcher Smith, is an American citizen. In the 

Spanish-American war he served as Captain of a company in one of the regiments 
Smith v Pla a of tlle United States Army. He has lived in Havana, Cuba, 
Company ^ for about twenty-eight years. The leading facts of his claim 

are briefly stated substantially as follows:—
In 1916, Captain Walter Fletcher Smith, an American citizen, a resident of 

Habana, Cuba, owned all of the stock of the Marianao Beach Company which in 
turn owned certain properties at Marianao Beach near Habana comprising 
approximately one million square meters of land which had been acquired in 1912. 
Prior to 1919, Captain Smith sold to the Compania Urbanizadora del Parque y 
Playa de Marianao, commonly called the Playa Company, all the stock of the 
Marianao Beach Company for the sum of $240,000. The contract of sale under
took to pass title to all real estate owned by the Company as well as Captain 
Smith’s rights and choses in action with respect to the Marianao Beach Company, 
except that two parcels of land containing approximately four thousand square 
meters were excluded from the transfer of title because they stood in the name of 
Captain Smith personally, and not in that of the Company. The contract of sale 
specifically excluded these parcels which constitute the land now in controversy. 
The parcels had erected on them two dwelling houses, in one of which Captain 
Smith made his home; and it was provided in the contract of sale that the view to 
the waterfront should not be obstructed.

In May, 1919, or about that time, the Municipality of Marianao by resolution 
granted to the Playa Company a concession for the purpose of urbanizing the 
district at and around Marianao Beach, which district included the lands bought 
by the Company from Smith, as well as the four thousand meters of land which 
had been reserved by Smith. Thereafter certain overtures were made to Smith

192 Ibid. 337.115 Sm 6/257.
In the Brief on behalf of the Claimant, submitted to Judge Hale on April 1, 

1929, the attorney for the claimant asked that an award be made in favor of 
Smith in the following form:

1. The return of the land to Captain Smith valued at $226,552.50.
2. Damages in the sum of $365,000, with interest on $65,000 from April 

15, 1919, to January 1, 1927, at six per cent.
3. Interest on all sums allowed herein from the date of the award to the 

date of payment.
[Brief, p. 25; ms. Department of State, file no. 337.115 Sm 6/363.]
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looking to the purchase of these two parcels, but the parties were unable to agree 
upon a price. It is claimed that persons interested, upon being unable to pur
chase the property from Smith threatened to destroy it. Smith then applied 
by letter to the Secretary of the Government of Cuba, advising him of the 
threatened action and requesting protection against it.

On or about April 15, 1919, the Mayor of Marianao, in the name of the Munic
ipality and for the benefit of the Playa Company, instituted 

Proceedings for proceedings in the Court of First Instance of Marianao for
condemnation the condemnation of the land and houses in question, basing

action upon certain orders and decrees.
The Court gave “preliminary” possession of Captain Smith’s land and houses 

and it is claimed that, within eight hours from the hour the court order was 
entered, the buildings had been completely razed by a force of approximately 
one hundred and fifty men, said to have been acting under the supervision of

# Congressman Carlos Manuel de la Cruz, Attorney for the
Destruction of playa Company. It is claimed that Captain Smith did not
property know of the petition until after the houses had been partially
demolished, whereupon he ineffectively applied to the court to prevent further 
destruction.

Smith contested the expropriation proceedings in Cuban courts, and later 
procured a judgment by the Audiencia holding that the proceedings in the lower 
court were illegal. He thereupon obtained a copy of the judgment of the Audiencia 
and applied to the lower court for restoration of possession which is said to have 
been the proper procedure to obtain execution of the judgment. Meanwhile new 
expropriation proceedings were instituted. Smith’s petition was denied. He 
appealed from this second decision of the lower court.

The matter was taken up by this Government with the Government of Cuba, 
through diplomatic channels, in an endeavor to effect a settlement; and, while 
such efforts were unsuccessful, an agreement to arbitrate the question before
a sole arbitrator has been reached.

At the time of entering into the agreement of arbitration, in a letter to the 
President of the Cuban Republic, the Ambassador of the United States set forth 
the substance of the agreement of arbitration:

“My Government directs me to set out in this note the several points on 
which it is understood agreement has already been reached:

“I. The questions to be decided by the Arbitrator are:
(а) According to law shall the land be restored to Smith?
(б) If it be restored what amount of damages shall he receive in addition 

to the restoration of the land?
(c) If the land is not to be restored what amount is Smith entitled to 

receive in complete settlement?
“II. The form of the questions described above is agreed upon without preju

dice to the rights of the parties to present for such consideration as the arbitrator 
may desire to give it evidence on the five assertions advanced by the Cuban Gov
ernment as follows:

‘(1) The expropriation of the properties of Captain Smith has been effected 
by strictly applying the law of expropriation in force in Cuba, pro
mulgated by the American Government during the Intervention.

‘(2) Captain Smith has never been prevented or unlawfully prevented from 
defending his rights before the Cuban courts.

*(3) Captain Smith, and not we ourselves, is the party who has always 
delayed or unnecessarily extended the proceedings.
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' (4) Captain Smith has always attempted intimidation by alleging his status 
as an American citizen and has defamed many honorable persons, 
including the representatives of the United States in Cuba.

‘(5) Captain Smith has never been denied the payment of what his proper
ties are lawfully worth, but we do not believe that we are obliged to 
pay for an unlawful speculation which he intends to make out of his 
status of being an American citizen.’

“In agreeing to the presentation of evidence on the five assertions just stated, 
the Government of the United States does not, of course, acquiesce in the state
ments or acknowledge accuracy.”

The learned counsel for the defendant contend that the expropriation proceed
ings were conducted in strict compliance with the constitution 

Contentions of and laws of the Republic of Cuba; that it was the clear duty
defendant of the claimant, residing in Cuba, to live in good faith, sub

ject to its laws, like any other resident of the Island; that 
these proceedings were for the “urbanization of the property” and “solely for 
purposes of public utility”; that the defendant corporation was under the 
protection of the Cuban courts; that those courts have acted in strict compliance 
with the laws of the land, and have passed upon the matter in an orderly and 
competent manner.

It is the clear intention of the Agreement of Arbitration to give the Arbitrator 
wide scope in passing upon the matters in question. The Arbitrator has pro
ceeded to Cuba, examined the property, taken the testimony of all witnesses 
produced before him, and has made as careful an examination as possible of the 
records of all the tribunals acting upon the case.

Article 32 of the Constitution of Cuba requires:
“No one shall be deprived of his property except by competent authority 

upon the justified proof that the condemnation is required by public utility 
and previous indemnification. If the indemnification is not previously paid, 
the judges and the courts shall protect the owners and, if needed, restore to 
them the property.”

From a careful examination of the testimony and of the records, the Arbitrator 
is impressed that the attempted expropriation of the claimant’s property was not 
in compliance with the constitution, nor with the laws of the Republic; that the 

expropriation proceedings were not, in good faith, for the 
Illegality of purpose of public utility. They do not present the features
expropriation of an orderly attempt by officers of the law to carry out a formal

order of condemnation. The destruction of the claimant’s 
property was wanton, riotous, oppressive. It was effected by about one hundred 
and fifty men whose action appears to have been of a most violent character. 
There is some evidence tending to show that, before the expropriation proceed
ings, certain persons, being unable to purchase the property from the claimant, 
threatened to destroy it.

While the proceedings were municipal in form, the properties seized were turned 
over immediately to the defendant company, ostensibly for public purposes, but, 

in fact, to be used by the defendant for purposes of amusement 
Benefit of and private profit, without any reference to public utility,
defendant The Arbitrator is of the opinion, then, that all the acts of

expropriation shown in testimony, and the proceedings based 
upon them, were not of such a character as to give an indefeasable title to the 
defendant company.

Therefore the Arbitrator believes that it would be not inappropriate to find 
that, according to law, the property should be restored to the claimant.
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The defendant company appears to have been seeking from municipal and 
judicial tribunals the form of justice rather than its substance. No reflection is 
to be made upon the character of the Courts of Cuba. The Arbitrator was 
favorably impressed with the ability and competency of the lawyers of the 
Republic. It is not necessary, however, to discuss in detail the proofs relating 
to the action of the Cuban tribunals. Under all the circumstances of the case it 
seems clear that the action of those tribunals should not be held to render valid 
the proceedings of attempted expropriation.

While believing, as hereinbefore indicated, that the defendant company has 
acquired no clear title to the premises in question, the Arbitrator is of the 

# opinion that it is for the best interests of the parties, and of
Compensation the public, that the award be made under item “c” of the
restoration1 Agreement of Arbitration: “That, if the land is not to be

restored, the Arbitrator should consider what Smith is entitled 
to receive in complete settlement”, and the Arbitrator decides accordingly.

The evidence as to the value of the property taken is greatly conflicting and 
almost wholly irreconcilable. The claimant contends that his land was worth 

much more than $200,000. The defendant contends that it 
Value of property was worth less than $35,000. Much evidence on the question 

of value has been received in support of both contentions. The 
Arbitrator had also the benefit of viewing the property and taking into account 
the advantages of its location and possibilities, among others being the fact that 
it is adjoining a fine yacht club; and that the claimant had by reservation, the 
right to an unobstructed view of the water front. The evidence is likewise con
flicting as to the value of the two buildings which were on the land. However, 
after taking into account all the testimony and documentary evidence, also the 

period of time during which the claimant has been deprived of 
Items considered the use of his property, approximately 10 years, and the ex

pense to which he has been put in defending his rights, the 
Arbitrator finds that, as compensation for the value of the land, of the buildings 
and personal effects contained therein, also the deprivation of the use of the 
property and in consideration of his expense in defending his rights, he should 
receive in complete settlement $190,000. And the Arbitrator therefore awards 
the claimant the sum of One Hundred and Ninety Thousand Dollars, in complete 
settlement of all matters involved in these proceedings.103

On October 1,1929 the Governments of the United States and Cuba 
signed a protocol by the terms of which they agreed to arbitrate the 
claim of Charles J. Harrah, an American citizen, against Cuba, on 
account of damages sustained by the claimant in connection with the 
destruction of a narrow-gage railroad which he was operating along 
the beach of Marianao. The two Arbitrators—Walter Bruce Howe, 
selected by the United States; and Dr. Luis Octavio Divino, selected 
by Cuba—agreed in 1930 that there was liability on the part of the 
Government of Cuba, but they were unable to agree upon the amount 
of indemnity to be paid.

The protocol stipulated that in the event that the two national 
arbitrators should be unable to agree, the case should be submitted 
to a neutral arbitrator. In view of the fact, however, that the two 
national arbitrators agreed that there was liability, and in order to

193 MS. Department of State, file no. 337.115 Sm 6/373; Press Release, May 
16, 1929.
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bring the matter to a speedy conclusion, the Government of Cuba 
offered to pay to the Government of the United States on behalf of 
Harrah the sum of $350,000 in full settlement of the claim. The 
United States accepted this offer.194

Injury or Destruction

Nuisance

On account of the operation of a smelter by the Consolidated 
Trail Smelter Mining and Smelting Company at Trail, British 
case (United Columbia, sulphur fumes from the smeltering of lead 
States v. Canada) an(j zjnc ^ave drifted, across the Canadian-United 
States boundary line into the State of Washington, where considerable 
damage has been done in recent years to the vegetable and plant life 
in the valley of the Columbia River. The owners of the land in that 

section of the United States complained to the Gov
ernment of the United States, particularly in 1927 

and thereafter, asking that the nuisance be abated and that compen
sation be paid for the damage sustained. The matter was taken up 
by the United States with the Canadian Government, and the two 
Governments referred it to the International Joint Commission which 
was created in accordance with the Convention Concerning the 
Boundary Waters Between the United States and Canada, of January 
11, 1909,195 for an investigation, report, and recommendation to the 
two Governments.

The Commission held meetings at Northport, Washington, in 
October 1928 and at Nelson, British Columbia, in November 1929. 
Injury to res extensive hearing was held in the city of Wash

ington in January and February 1930, when the testi
mony of scientists from the Department of Agriculture who had been 
sent to Stevens County, Washington, to investigate the fumes prob
lem; the testimony of scientists of the Canadian Government who 
had studied the problem; and the testimony of representatives of the 
smelting company and of residents and officials of Stevens County 
was presented to the Commission. Subsequently, briefs on behalf 
of the two Governments, the complainants, and the smelting com
pany were filed with the Commission.

On February 28, 1931 the Commission reached a unanimous agree
ment at Toronto, Canada. In the agreement the Commission made 
a finding as to the region affected by the fumes and determined the 
damage up to January 1, 1932 to be $350,000. The Commission 
found that the damage from fumes would be greatly reduced, if not 
entirely eliminated, by the end of 1931, provided the company pro
ceeded with remedial work which was in process of installation. The

194 Department of State, Press Releases, July 2, 1930 (Weekly Issue No. 40, 
publication no. 88), p. 5. For a more extended discussion of this case, see ch. VI.

195 III Treaties, ConventionSy etc. (Redmond, 1923) 2607, 2609, 2612.
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agreement provided that, upon the complaint of any person that 
damages had been suffered subsequent to January 1, 1932 and that 
the claim for indemnity had not been adjusted by the company with 
the claimant within a reasonable time, the Government of the United 
States and the Government of Canada should determine the amount 
of indemnity due and that the amount so determined should be 
promptly paid by the company.

The Commission described the remedial works which the company 
had installed and was in the process of installing, and recommended 
that the company be required to proceed as expeditiously as might 
be reasonably possible with the works referred to and that it be 
required to erect, with due dispatch, such further units and take such 
further action as might be necessary, if any, to reduce the amount 
and concentration of sulphur fumes to a point where no damage would 
result in the United States.

The Commission also recommended that scientists of both Gov
ernments should observe the works erected by the smelting company 
to control the fumes and should report from time to time to the two 
Governments such further works or action, if any, which the scien
tists considered the company should adopt.

A method of disbursing the amount awarded among the claimants 
was recommended by the Commission.

The Report of the International Joint Commission was as follows:196
In the matter of the reference relating to damage in the State of Washington 

caused by fumes from the smelter at Trail, British Columbia, operated by the 
Report of the Consolidated Mining and Smelting Co. of Canada, Ltd., here- 
International inafter called the company, the commission begs to report 
Joint Commission the following are respectively the questions submitted to 
it by the Governments of the United States and the Dominion of Canada, and 
its findings thereon:

1.

(1) Extent to which property in the State of Washington has been damaged
by fumes from smelter at Trail, British Columbia.

The territory affected is to be found within the three zones shown on the map 
accompanying this report and, for the purpose of identification, marked with the 
letter “A.” . . .

(2) The amount of indemnity which would compensate United States
interests in the State of Washington for past damages.

In view of the anticipated reduction in sulphur fumes discharged from the 
smelter at Trail during the present year, as hereinafter referred to, the commission 
therefore has deemed it advisable to determine the amount of indemnity that will 
compensate United States interests in respect of such fumes, up to and including 
the first day of January, 1932. The commission finds and determines that all 
past damages and all damages up to and including the first day of January next, 
is the sum of $350,000. Said sum, however, shall not include any damage 
occurring after January 1, 1932. 190

190 Department of State, Press Releases, March 7, 1931 (Weekly Issue No. 75, 
publication no. 167), p. 164.
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(3) Probable effect in Washington of future operations of smelter.
Provided that the company having commenced the installation and operation

of works for the reduction of such fumes, proceeds with such works and carries 
out the recommendation of the commission set forth in answer to question (5), 
the damage from such fumes should be greatly reduced, if not entirely eliminated, 
by the end of the present year.

(4) Method of providing adequate indemnity for damages caused by future
operations.

Upon complaint of any person claiming to have suffered damage by the opera
tions of the company after the first day of January, 1932, it is recommended by 
the commission that, in the event of any such claim not being adjusted by the 
company within a reasonable time, the Governments of the United States and 
Canada shall determine the amount of such damage, if any, and the amount so 
fixed shall be paid by the company forthwith.

(5) Any other phase of problem arising from drifting of fumes on which
commission deems it proper or necessary to report and make recom
mendations in fairness to all parties concerned.

(a) The commission deems it proper and necessary in fairness to all parties 
concerned to report and make recommendations with reference to the reduction 
of the amount and the concentration of S02 fumes drifting from the smelter of the 
company into the United States.

The company has erected and put into operation the first of three sulphuric 
acid units, each with a capacity of 112 tons per day, which it proposes to erect for 
the purpose of reducing such fumes.

The company has represented to the commission that said units, together with 
a pilot plant with a capacity of 35 tons per day, which has been in operation for 
some time, will produce 147 tons of acid per day, thereby reducing the amount 
of sulphur discharged from the stacks of said smelter by 49 tons per day.

The company has further represented to the commission that it will have a 
second 112 ton sulphuric acid plant in operation in or about the month of May, 
1931, and a third unit of like capacity in or about the month of August, 1931, and 
that when said units are completed as aforesaid, they, together with said pilot 
plant, will be using 123.6 tons of sulphur extracted from said fumes, thereby 
extracting approximately 35 per cent of the total sulphur content of the fumes 
discharged from said stacks.

The company has further represented that the plants and works constructed 
and contemplated by it as aforesaid will necessitate the expenditure of a sum 
in excess of $10,000,000, the greater part of which has already been expended.

The commission therefore reports and recommends that, subject to the pro
visions hereinafter contained, the company be required to proceed as expeditiously 
as may be reasonably possible with the works above referred to, and also to erect 
with due despatch such further sulphuric acid units and take such further or 
other action as may be necessary, if any, to reduce the amount and concentration 
of S02 fumes drifting from its said plant into the United States, until it has 
reduced the amount by some means to a point where it will do no damage in the 
United States.

(5) The commission further recommends that the Governments of the 
United States and Canada appoint scientists from the two countries to study 
and report upon the effect of the works erected and contemplated by the company 
as aforesaid, on the fumes drifting from said smelter into the United States, and 
also to report from time to time to their respective Governments in regard to
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such further or other works or actions, if any, as such scientists may deem neces
sary on the part of the company to reduce the amount and concentration of such 
fumes to the extent hereinbefore provided for.

(c) When the company has reduced the amount and concentration of S02 
fumes emitted from its plant at Trail, British Columbia, and drifting into the 
territory of the United States, to a point where it claims it will do no damage in 
the United States, then it shall so notify the Government of Canada, which 
shall thereupon forthwith notify the Government of the United States, which 
may then take up the matter with the Government of the Dominion of Canada 
for investigation and consideration to determine whether or not it has so reduced 
the amount and the concentration of S02.

(d) The question of whether or not the company is proceeding with expedi
tion as aforesaid may be taken up at any time by the Government of the United 
States with the Government of Canada for further consideration.

(e) This finding and recommendation under question (5) must be read in 
connection with questions (1), (2), (3), and (4); that is to say, if these conditions 
as above stated, under question (5) are fully met, there will be no future indemnity 
to pay, that being included in the amount of damages embraced under question 
(2), except as hereinafter provided.

(/) Any future indemnity will arise only if and when these conditions and 
recommendations stated under question (5) are not complied with and fully met, 
and then only in respect of any damage done after the first day of January, 1932, 
as hereinafter provided.

(ig) The word “damage” as used in this document shall mean and include 
such damage as the Governments of the United States and Canada may deem 

„ appreciable, and for the purposes of paragraphs (a) and (c)
mearring^fterm ^ere0^ shall not include occasional damage that may be caused 

by S02 fumes being carried across the international boundary 
in air pockets or by reason of unusual atmospheric conditions. Provided, how
ever, that any damage in the State of Washington howsoever caused by said 
fumes on and after January 1, 1932, shall be the subject of indemnity by the com
pany to any interests so damaged, and shall not be considered as included in the 
answer to question (2) of the reference, which answer is intended to include all 
damage of every kind up to January 1, 1932.

2. *

It is further recommended that the amount of the indemnity specified in ques
tion (2) shall be paid into the Treasury of the United States and shall be held as a 
trust fund for the use and benefit of persons having suffered damage as herein
before mentioned; and upon the appointment by the Governor of the State of 
Washington of a responsible and bonded administrator, or such other person as 
may be appointed, he shall confer and advise with the members of the United 
States section of this commission, and shall have access to all claims and other 
information in the custody of said section, and such administrator or other per
son shall make a detailed list of awards to the various persons damaged by said 
fumes, and he shall allot to each individual claimant that part of the total sum of 
$350,000 to which such individual is entitled. Said administrator or other 
person shall be the sole and final judge of all questions referred to him, and no 
appeal shall lie from his decisions; and having perfected his list of awards as 
aforesaid, he shall distribute the fund by cheque drawn against said trust fund, 
and take and accept proper receipts therefor, which said receipts shall be a 
full and complete release of the parties signing the same to all claim upon said 
fund.
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3.
The said sum of $350,000 does not include any allowance for indemnity for 

damage to the lands of the Government of the United States. No claim was 
presented to the commission in respect thereof, and counsel 
for the Government of the United States at the last public 

hearing announced that any claim in connection with such lands was withdrawn. 
The commission, therefore, finds that any claim of the Government of the United 
States for past damages in respect of said lands has been waived.

4.
The commission further finds and recommends that Stevens County is en

titled to compensation for damage to property owned by it within said zones, 
Remote and but sa^ county is not entitled to indemnity for alleged
indefinite losses loss of taxes reason of such fumes, such claim being regarded 

by the commission as too remote and indefinite to permit of 
adjudication herein.

5.
The Commission does not recommend any indemnity for alleged loss of trade 

by business men or loss of clientele or income by professional men resident in 
the city of Northport, within the said zones, such claims being regarded by the 
commission as too remote and indefinite to permit of adjudication herein.

Signed in the city of Toronto, on Saturday, February twenty-eighth, 1931.
C. A. Magrath 
John H. Bartlett 
W. H. Hearst 
P. J. McCumber 
Geo. W. Kyte 
A. O. Stanley

After the recommendations had been submitted, it became the 
function of the Government of the United States and the Government 
of Canada to determine whether they should be accepted. The 
report and recommendations were not adopted by the two Govern
ments.

The United States and Canada signed an agreement relating to the 
Trail Smelter controversy on April 15, 1935, by the terms of which 
it was provided that Canada should pay to the United States 
$350,000 on account of the damages occurring prior to January 1, 1932 
and that questions pertaining to the damages occurring subsequent 
to January 1, 1932 should be determined by a special tribunal to be 
established by the two countries.197 The special tribunal was also 
entrusted with authority to determine whether the Trail Smelter 
should be required to refrain from causing damage in the State of 
Washington in the future, and, if so, to what extent. It was also 
entrusted with authority to determine what measures or regime should 
be maintained at Trail in the future to that end.

197 Treaty Series, no. 893.
These claims have not been finally passed upon at this date.
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INTERFERENCE DURING WAR OR INSURRECTION

We turn now to the subject of the allowance of damages for injuries 
to or losses of property sustained during periods of insurgency or in 
war time. Where unsuccessful insurgents destroy property, damages 
are usually not recoverable. At times, of course, the liability for 
such damages is expressly stipulated for or excluded from considera
tion by the terms of the treaty or convention under which a claim 
is settled.

In the Emerich Heny case (United States v. Venezuela), decided by 
the Commission established in accordance with the terms of the 
protocol of February 17, 1903, damages were claimed, inter alia, for 
the destruction of crops by revolutionists of Venezuela in 1892. 
Umpire Barge of that Commission stated in his opinion that—
whereas the revolution proved ultimately successful in establishing itself as the 
de facto Government so that the liability of the Venezuelan Government for these 
acts cannot be denied ... 198
certain of the claims should be allowed against Venezuela.

A claim was presented to the Commission established by the United 
States in accordance with article VII of the treaty of December 10, 
1898 between the United States and Spain by the Hormiguero Central 
Company 199 for $800,000 on account of damages alleged to have been 
sustained by that company largely through the acts of the Cuban 
insurgents.

The claim was predicated on the alleged lack of due diligence on 
the part of Spain in failing to prevent the damage to claimant’s 
sugar estate in Cuba.

The Hormiguero Central Company owned and operated a large 
sugar plantation near Cienfuegos. The first general contest of the 
Cuban insurgents with the Spanish forces took place in December 
1895 at Mai Tiempo, near the claimant’s estate. Both Gomez and 
Maceo, leaders of the insurgents, were present. The insurgents vastly 
outnumbered the Spanish troops on that occasion and defeated them. 
Immediately after the battle, on the same day, the insurgents moved 
into the claimant’s plantation, where they camped for the night; 
and they remained in that vicinity for three or four days. Up to the 
time they left they had burned and destroyed most of the claimant’s 
cane, also buildings, fences, farming implements, etc.; but the batey, 
including the mills, machinery, etc., was not destroyed, as it was 
some distance away.

The items of the claim for the destruction of buildings “by mistake” 
on or about December 15, 1895, and for horses appropriated in 1896 
by the Spanish authorities were allowed by the Commission in the

198 Ralston’s Report (1904) 14, 22.
199 Fuller’s Report (1907) 48, docket 293.
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amount of $10,000.200 But the items of the claim for the loss of cane, 
based on the alleged negligence of the Spanish in quelling the insur
gents, were disallowed. Commissioner Chandler, in writing the 
opinion of the Commission, said:

III.
The Commission having previously held that the insurrection from the first, 

as a whole, went beyond the control of Spain, and it appearing and being con
ceded by the claimant in this case that the Spanish troops did not fail to use due 
diligence on the 15th of December at Hormiguero, it is questionable whether 
the Commission is authorized to review the military situations and operations at 
the various times and places mentioned, so remote were they from the 15th of 
December and Hormiguero, and to condemn the plans, acts, and omissions of 
the military commanders as proving such a lack of due diligence on the part of 
the Spanish authorities as to make Spain liable for the damages done by the 
insurgents at that time and place. At all events, it is certain that no legal prece
dents have been found which would, in our opinion, justify the Commission in 
entering upon such a review and condemnation.

IV.
It is further held as to any other claims of negligence set forth in the petition of 

the claimant that at no time and place did the Spanish authorities so fail to 
exercise due diligence as to make Spain liable for the damages done by the in
surgents at the Hormiguero plantation. 201

In the case of John W. Brock, also decided by the Spanish Treaty 
Claims Commission established in the United States under the terms 
of the 1898 treaty between Spain and the United States, Brock, as 
trustee for the Fourth Street National Bank of Philadelphia and for 
the Santiago Mining and Manufacturing Company, a corporation 
organized to take over the franchises and property formerly owned 
by the Sigua Iron Company (a corporation organized under the laws 
of West Virginia), presented a claim for approximately $700,000 for the 
loss of property situated on the coast of Cuba, about twenty-five 
miles southeast of the city of Santiago. The property consisted of 
eleven kilometers of railroad (equipped with sixty cars and four 
locomotives), a large dock, pier, machine shops, machinery, iron
manufacturing plant, hospital, superintendent’s house, dwellings, 
storehouses, and other buildings, and considerable personal property 
necessary for the carrying on of the business of mining and shipping 
iron ore and for the housing, sustenance, and medical care of a large 
force of employees.

In 1890 the Sigua Iron Company had purchased the real estate, 
comprising 40,000 acres of land, and had proceeded to construct and 
equip thereon a plant for the mining of iron ore. The amount ex
pended by the company was very large, amounting to about $1,500,000.

200 Ibid. 53.
801 Ibid. 52-53.
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The venture was a failure, and in 1893 the operations of the mines 
ceased. In the year 1894 the title to the property passed to the 
claimant, John W. Brock, as trustee.

On June 27, 1897 all the buildings and everything else that would 
burn were destroyed by fire, and the machinery, tools, etc., were 
greatly damaged.

It was at first alleged by Brock that some of the property was de
stroyed by insurgents; that the pier was destroyed by Spanish forces 
in order to prevent it from being used by the insurgents; and, later, 
that the whole of the property was burned by the Spaniards, Hot as 
a necessity of war but wantonly and unnecessarily. It appeared 
that there were two small salt plants on the estate (not far from the 
coast) which were operated by and used to supply salt to the insur
gent forces. The Commission found that the property was destroyed 
by the insurgents and not by the Spanish, as contended by the claim
ants. The evidence was secured with considerable difficulty, and the 
case was argued twice and was finally decided against the claim
ants.202

The French and American Claims Commission, established in ac
cordance with the terms of the treaty between France and the United 
States of January 15, 1880, as extended, disallowed the so-called 
Donaldsonville cases,203 wherein claims were made for the losses sus
tained by French nationals on account of the burning and bombard
ment of Donaldsonville, Louisiana. In the case of Dr. Denis Meng,204 

a French national, where claim was made for compensation for two 
houses and their contents (valued, as alleged in the memorial of the 
claimant, at $26,320), destroyed or burned during the bombardment 
and burning of Donaldsonville by Admiral Farragut on August 9, 
1862, the majority of the Commissioners (Baron de Arinos and Asa O. 
Aldis concurring) said:

We deem it unnecessary to go into a detail of the facts which we consider as 
proved by the evidence, or of our views of the principles of international law and 
of the laws of war applicable to the facts, and which determine our decision.

We deem it sufficient to say that the acts of bombardment and burning by 
Admiral Farragut were lawful and justifiable acts of war, caused by the firing of 

the Confederate military forces, with the complicity of the 
Loss during inhabitants of Donaldsonville, upon the transports of the
actual conflict United States passing upon the river, and that the Govern

ment of the United States is not bound to make compensation 
for the damage caused by such burning and bombardment.205

A. A. Lefaivre, the Commissioner for France, dissented 206 from the 
decision of the majority of the Commissioners, on the ground that there

202 XXIV The Spanish Treaty Claims Commission (1910) 152, docket 272.
203 Boutwell’s Report (1884) 159. •
204 Docket 567; ibid.
205 Ibid. 172.
206 Ibid. (1884, appendix) 169.
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was no evidence of complicity on the part of the inhabitants of 
Donaldsonville.

A similar decision was made by the majority of the Commissioners in 
the case of Bemy Jardel (France v. United States),207 where it was 
held that the burning of the dwelling house, the bakery, and the out
buildings of the claimant, in Donaldsonville, was a justifiable act 
of war.

A claim against the United States was presented by the British 
Government to the Anglo-American Tribunal established under the 
terms of the special agreement of August 18, 1910, for indemnity for 
the losses sustained by the Luzon Sugar Refining Company, Limited, 
a British concern, whose sugar plant was damaged during the Philip
pine insurrection in the Island of Luzon in 1899. The insurgents 
entrenched about fifty yards on each side of the pumping station of 
the claimant, and during the operation of driving them out the claim
ant’s plant was damaged by shells. The claim was disallowed by 
the Tribunal (A. Nerincx, President), it appearing that the United 
States had no choice but to fight the insurgents where found. There 
was no complaint that the regular troops were out of hand or had 
done anything beyond what the operations necessarily involved.208

Where property is damaged in the path of war, under the necessi
ties of war, damages will not be allowed.209 Where, however, real 
property is used, occupied, etc., so as to expose that property par
ticularly to enemy fire, compensation is made for such use on the 
ground that the property has been seized for the public use and 
destroyed while so employed.

Umpire Thornton of the Claims Commission, established under the 
terms of the 1868 convention between the United States and Mexico, 
considered that Smith Bowen, an American citizen, was entitled to 
compensation for both the damage to his house in Mexico during its 
occupation by General Jauregui and for wounds he received at the 
time of the occupation and use of the house. Thornton took the’ 
position that General Jauregui was justified in self-defense in taking

20* Docket 333; ibid. (1884) 172.
208 Nielsen's Report (1926) 586.
200 See the Fortin case, decided by the Spanish Claims Commission established 

in the United States in accordance with the treaty of 1898 between the United 
States and Spain. In that case claim was made for property (mostly cane) 
destroyed by Spanish forces. The evidence showed that the insurgents in Cuba 
were in the habit of camping on the claimant's estate, as it had running water 
and facilities for hiding, lying in ambush, and the like; that the property was so 
used by them, their outposts in the foothills being able to see the advancing 
Spanish columns in ample time to notify the main body of the insurgents; and 
that there had been some fighting in the neighborhood, though not on the day 
of the destruction. The Commission made an award of $650 in favor of the 
claimant for cattle and horses seized by the Spanish forces. (Fuller's Report 
(1907) 59, docket 7.)
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refuge in Bowen’s house, when attacked by Carbajal, but that “it 
was certainly bis doing so which brought Carbajal’s attack upon the 
bouse, during which the claimant was wounded”. He said:

There is but little evidence as to the value of the damage done to the house; 
but there can be no doubt that when troops occupy a house under such circum
stances, are attacked in it and are dislodged by the enemy, it cannot fail to 
suffer some damage. Considering that the witnesses for the defence, whose 
testimony is not refuted by the claimant, put the utmost value of the House 
at $600, the Umpire supposes that five hundred Dollars will fairly compensate 
him for the damage done to his house and furniture and for whatever articles 
he may have lost during the attack and subsequent occupation by the enemy.210

The claim of William Means, Executor oj Auguste Labrot (France v. 
United States), came before the Claims Commission established 
between the two countries under the treaty of January 15, 1880.211

In the year 1862 Labrot was the owner of a tract of land in Ken
tucky on which there was a grove of trees. A portion of the United 
States Army, under the command of General Lew Wallace, en
camped in the neighborhood. Upon the advice of an engineer the 
general ordered the destruction of the grove, for the purpose of 
giving full range to the guns in defense of the position. Boutwell 
states in his Report of the work of the Commission that, since the 
property was in Federal territory and was destroyed by the com
mand of a general for the benefit of the public service, counsel for 
the United States admitted the liability of that Government.212

In the case of Anunziata Petr ocelli (Italy v. Venezuela), decided 
by the Commission established by the two Governments under 
the protocols of February 13 and May 7, 1903,213 Umpire Ralston 
awarded damages where the house of the claimant had been damaged 
during a revolution. It appeared that the Government troops had, 
in May 1902, entrenched themselves in front of the claimant’s 
dwelling house, on a street corner in Ciudad Bolivar, and that on 
that account a battle was waged around the house for five days. 
The house, of course, being made the object of attack, was badly 
damaged. During a subsequent battle five bombs were thrown 
into the house by Government troops or from Government vessels. 
An expert’s estimate of the amount necessary to restore the dwelling 
house of the claimant was 1,850 bolivares, and his estimate of the 
amount necessary to repair a storehouse (belonging to the claimant 
and located elsewhere) was 100 bolivares. Umpire Ralston, in 
allowing 925 bolivares, stated:

The damages to the storehouse are rejected, as incident to the operations 
of war. The damages to the dwelling rest upon another principle. When 
the Government troops entrenched themselves in front of claimant’s habitation

210 MS. Department of State; docket 442.
211 BoutwelTs Report (1884) 189, docket 272.
212 See posty p. 1457, for a discussion of the damages awarded in this case.
213 Ralston’s Report (1904) 762.
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and took possession they made it the object of the enemy’s attack. They con
demned it specially to public use. Claims for damages to it were taken out of 
the field of the incidental results of war, the Government having invited its 
destruction. The claimant's property was exposed to a special danger, in 
which the property of the rest of the community did not share. The Govern
ment’s responsibility for its safe return was complete. The principle upon 
which such responsibility rests is above indicated, and is more at large set forth 
in 4 Moore, page 3718, Putegnat’s Heirs, decided by the American-Mexican 
Commission formed under the treaty of 1868, which decision was recently fol
lowed in the case of the American Electric and Manufacturing Company v. 
Venezuela, the opinion being presented by Doctor Paiil, in the American- 
Venezuelan Commission now sitting in Caracas.

Part of the damages caused to the dwelling house were from shells thrown 
by the Government during the battle of July, and, as incident to the usual 
operations of war, no recovery from them can be had.

An expert examination shows that the dwelling house can be repaired for 
1,850 bolivares. Only so much of this amount can be paid as may be considered 
the result of the special use made of it by the Government. The evidence 
does not distinguish, and perhaps could not be expected to distinguish, clearly 
the damages caused by the two classes of acts—those involving and those refus
ing responsibility. The umpire, however, believes himself justified in holding 
responsibility to the extent of one-half of the amount claimed for damages to 
the dwelling house, or 925 bolivars.214

The recent German-United States Mixed Claims Commission, 
established under the terms of the agreement of August 10, 1922, 
had before it the claim of Mathilde M. F. Barker.215 She claimed 
indemnity for the damage to a house (together with two connecting 
or adjoining outbuildings) located near Verdun, France, in which she 
owned a five-ninths interest. She also asked indemnity for damage 
to the personal property contained in these buildings in which she 
owned a two-thirds interest.

The house was of ancient origin and was stated to have been 
built in 1007. While the German Army was occupying this terri
tory in August 1914, the house was slightly damaged by shellfire; 
it was repaired and was occupied by German staff officers from that 
time until shortly after November 1, 1918. The claimant’s mother, 
a French national, from whom she received a portion of her interest 
in the realty, occupied the house, however, until her death (Septem
ber 21, 1916). During the retreat of the German Army in November 
1918 the buildings and the contents were so badly damaged by 
shellfire that they became practically a total loss.

In December 1918 an American officer, in transmitting a report as 
to the condition of the property, stated that “the small remaining 
furniture and fixtures are badly smashed up”. Other than this there 
was almost no evidence of the value of, or the extent of the damage 
to, the personal property. As to the value of the house and its con

214 Ralston’s Report (1904) 763.
215 Decisions and Opinions 685, docket 4050.
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tents, the claimant herself testified that she was “totally incompetent 
to put with any degree of accuracy, a price on such kind of property 
or its contents”. There was, however, some evidence as to the value 
of the house—the evaluation made by the French authorities in 1920, 
after a painstaking and detailed survey. That estimate placed the 
damages at 46,702 francs, based on pre-war conditions. On this 
basis the claimant’s interest therein, converted into dollars at the 
pre-war rate of exchange, would equal $5,088.65.

Umpire Parker made an award in favor of the claimant for 
$6,088.65, $1,000 of which was for the value of the personal property 
destroyed.

When realty is used, occupied, or confiscated by military author
ities or by a government, at a place not within the realm of actual 
fighting, or before or after the fighting has taken place, there is a 
taking of private property by that government for which compensa
tion must be made. If, as indicated above, the property is destroyed 
during actual fighting—unless of course it is destroyed because it is 
made a special target for the enemy—the destruction is said to be an 
incident of war (and not an appropriation) for which damages are 
not awardable.

A claim was presented to the United States-Chilean Claims Com
mission, established under the terms of the treaty between the two 
countries signed at Chile on August 7, 1892, by the United States on 
behalf of W. S. Shrigley,216 an American national, for losses alleged 
to have been sustained by Shrigley during the civil war in Chile in 1891. 
Shrigley claimed that, because of the danger from the movement of 
troops, he removed his family from his residence and left his residence 
(with American flags plainly visible) in charge of servants; and that 
on August 14, 1891 certain troops of the army of Balmaceda’s gov
ernment forcibly occupied the premises and destroyed, despoiled, 
and took away property of the value of $28,753 Chilean currency, 
and damaged and destroyed the interior of his house and the grounds 
in the amount of $3,580 Chilean currency.

The Tribunal (composed of Alfred de Claparede, John Goode, and 
Domingo Gana) allowed the claim in the amount of $5,086 United 
States gold. The Tribunal took the position:

First. That neutral property taken for the use or service of armies by officers 
or functionaries thereunto authorized gives a right to the owner of the property 
to demand compensation from the Government exercising such authority. 
Second. That neutral property destroyed or taken by soldiers of a belligerent, 
with authorization, or in presence of their officers or commanders, gives a right 
to compensation whenever the fact can be proved that said officers or com
manders had the means of preventing the outrage and did not make the necessary 
efforts to prevent it. Third. Acts of simple marauding or pillage practised by 
soldiers absent from their regiments, and from the close vigilance of their com

216 Shield’s Report (1894) 38, docket 4.
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manders, do not affect the responsibility of Governments. Such acts are con
sidered as common crimes, subject only to ordinary penalties.317

The Spanish Treaty Claims Commission, established in the United 
States in conformity with article VII of the treaty of December 10, 
1898 between the United States and Spain, allowed compensation 
where the property was used or consumed by the Spanish forces for 
their benefit, the theory being that wherever it appeared that the 
Spanish army had been advantaged by the use or consumption of 
private property, the property should be paid for.217 218

The largest claim presented to the Commission established by the 
United States under the terms of the treaty referred to, was the claim 
of the Constancia Sugar Company 219 for $4,177,695.85. By far the 
largest item of the claim was $2,992,650 for cane which had been 
burned. The remainder of the claim was for the loss or destruction of 
buildings, implements, supplies, cattle, horses, mules, fences, and 
timber; for the expense of reconcentration; for suspension of crop 
work; for damage to a railroad; and for expenses of self-protection 
incurred by the claimant company. The company, it should be 
stated, even though incorporated in New York and hence an American 
company, was practically owned entirely by the Marquis of Apez- 
teguia and his two brothers—Spanish subjects. The claimant con
tended that the corporation had an equitable interest in all the 
property and could recover damage for the same.

The Commission awarded the company $37,000. The destruction 
of the property was almost entirely the result of acts of the insurgents

private property of $10,000 was allowed for expenses of a reconcen
tration camp built on the claimant's property, the

the reconcentrados. The sum of $20,000 was allowed for the damage 
to and use of 70 kilometers of narrow-gage railway owned by the

in transporting troops to protect Constancia, and at other times it was 
used in general military operations. The sum of $134,000 was claimed 
for this single item. The claim for $541,623.45, covering the expense 
of self-protection, was wholly disallowed, the evidence showing that 
the private guard of the claimant, varying from 500 to 1,200 men, was

217 Shield’s Report (1894) 40-41.
218 24 The Spanish Treaty Claims Commission (1910) 150.
219 Ibid. 162, docket 196.

which were committed under circumstances which did 
not justify holding Spain liable therefor. The sum

claimant having built houses and furnished material and supplies for

claimant. At some of the times this railroad was used by the Spanish
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maintained with the understanding that the men were to be paid 
by the claimant and not by the Government.220

In the case of Teodoro Turiel y Gonzales,221 * decided by the Arbitral 
Tribunal established by Brazil and Bolivia, in accordance with the 
Treaty of Petropolis of 1903, claim was made for the price of a shack 
set afire “by reason of the military operations of January, 1902". It 
was urged in defense that:

The fire was not set to the shack of the claimant by a criminal hand and 
intentionally; it was the result of the combat, prior to the occupation of Porto 
Acre, and to the entrance of the Acre revolutionists into the town which they 
were besieging, as is seen from the petition on page 1, of the claimant’s own 
confession, page 6, and from the deposition of the second witness.

The award of the Tribunal was as follows:
Whereas the claimant declared that the fire took place on January 19, or on 

one of the days of the combat at Porto Acre, a fortress besieged by the revolution
ists and defended by the Bolivian garrison, and the testimonies confirm the cir
cumstance as to time;

Whereas, the facts being such, the occurrence took place prior to the Bolivian 
capitulation and the entrance of the revolutionists into the town, on January 24, 
and it is clearly shown that the fire was not intentional as against the claimant, 
but the result of collective military action against the fortress, where the shack of 
the claimant was situated, which had cost 800 bolivianos, and must have been of 
fragile wooden construction, covered with palm branches as is customary in that 
region;

Whereas, the belligerents are not responsible for such accidents;
The Tribunal considers the claim as improper and absolves the Government of 

Brazil therefrom.223
Jos6 Cruz Mora asked payment for damages to the hotel owned by 

him at Porto Acre. Placido de Castro had converted it into a ware
house for provisions and had taken possession of everything which it 
contained. The same Tribunal, declaring itself incompetent to pass 
upon the question of damages to the building, ordered payment to 
the claimant of 14,784 bolivianos, the value of the movable property

220 The claim of Alexander Ruden, an American citizen, was presented by the
United States to the United States-Peruvian Claims Commission established 
under the terms of the convention of December 4, 1868. The claim was based on 
the losses sustained by the company of which Ruden was a partner, when its 
plantation was invaded by an armed mob (Jan. 14, 1868), and its buildings were 
burned. It was alleged that the local authorities were involved in the attack 
on the plantation. The facts were not investigated, and the guilty parties were 
not prosecuted. The judicial authorities when appealed to relied on the fact that 
an Executive order had forbidden the trial of suits against the Treasury. Umpire 
Valenzuela allowed the United States $7,099.18 for the damage to Ruden’s 
interest in the property. (2 Moore’s Arb. 1654.)

331 Helio Lobo, O Tribunal Arbitral, Brasileiro-Boliviano (1910) 113, translation, 
claim no. 92.

323 Ibid. 114.
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“which was used by Colonel Placido de Castro and his troops, whose 
rights and obligations are represented by Brazil".223

In another case decided by the same Tribunal, Ajfonso Aiello224 

submitted a request for the payment of damages of various kinds 
caused to his property at Porto Acre—which was converted into a 
point of defense of the fortress during the siege by the Acreans. The 
case was one of those most exhaustively debated before the Tribunal. 
The Bolivian Agent affirmed the right which “a nation has under 
the laws of war to dispose of private property for the purposes of an 
absolutely necessary defense", and affirmed that the belligerent 
was not “responsible either to his subjects, to those of his adversary, 
or to the neutrals residing in its territory or in enemy territory for the 
ruins, damages and destruction caused by the military operations, 
as such operations are legitimate, that is, determined by unavoidable 
military necessity".225

The Tribunal ordered, ex aequo et bono, the payment of 15,000 
bolivianos for losses and damages, after having considered: (1) that 
the claim was manifestly exaggerated and did not contain the inven
tory of the contents of the said house; and (2) that the attorney and 
agent for Bolivia himself did not deny that the national representa
tives had used the house of the claimant for the military defense of 
Porto Acre, “and it was natural that he should be indemnified for the 
damages caused during the combat of January, 1903".226

An established government is not, of course, liable for the acts of 
revolutionists who have been successfully suppressed; but it is liable 
for the expropriations of the government forces. In 1905 the Govern
ment of Colombia paid $1,500 in the claim of Raymond and Sophie 
Smith, citizens of the United States.227 On October 10, 1905 the 
Colombian Minister of Foreign Affairs (Climaco Calder6n), in agree
ing to pay the sum named, stated that:228

Raymond and Sophie Smith, citizens of the United States of America, domi
ciled in the municipality of Aguachica, Department of Magdalena, possessed 
in that municipality a country estate, on which they had plantations of cacao, 
coffee, a dwelling house, domestic fowls and cattle. It is known in the petition 
that they observed neutral conduct during the last revolution.

It also appears duly proved: 1st. That forces of the Gramalote battalion, 
which formed part of the army commanded by General Luis Morales Berti, 
appeared on said estate of Raymond and Sophie Smith and took various head of 
cattle and other domestic animals of the corral; 2nd. That later, government 
forces which were in Ocana under orders of Miguel Quin, civil and military chief of 
that city, set fire to the house of said Smiths and destroyed the plantations of the

223 Helio Lobo, O Tribunal Arbitral, Brasileiro-Boliviano (1910) 114-115.
224 Ibid. 115.
326 Ibid.y translation.
326 Ibid. 115-116, translation.
337 1905 For. Rel. 260-261.
328 Ibid. 260.
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estate of Aguachica; 3rd. That revolutionary forces had entered that estate, 
before the house was burned, and carried off the cattle which had remained 
there after the Gramalote battalion of the government forces had taken the 
greater part; and 4th. That seeing themselves without any protection whatever, 
the Smiths resolved to abandon their estate, and in fact did so abandon it, going 
to Barranquilla, from whence they afterwards proceeded to the United States.

The foreign character of the claim is proved, and it is also known that after 
coming to Colombia they bought the lands in the vicinity of Aguachica, built the 
house which was burned, cleared the land of trees and underbrush, and made 
the plantations of cacao and coffee which were destroyed. But the claim does not 
clearly prove how much of the damages and expropriations were caused by the 
government forces; and therefore, in consideration, on the one part, of the good 
faith which the claim reveals, and, on the other, that it is a case for the applica
tion of Article 2 of law 27 of 1903, deciding in good faith and belief, and bearing 
in mind the legal proof and form in which it is presented, as well as the rectitude 
with which it has been pressed by the claimants, the ministry fixes the sum of the 
indemnity which can be given to the petitioners at $1,500.00.

In consideration of the above it is resolved:
That there be recognized in favor of Raymond and Sophie Smith, citizens of the 

United States, as the only and definite indemnity for the value of their claim, the 
sum of $1,500.00 gold, payable in vales de extranjeros.

It is made known that the Honorable Alban G. Snyder, charg6 d’affaires of 
the United States, is authorized to receive the sum recognized, and that the 
payment should be made to him.

Let it be made known, copied in the respective book, published in the Diario 
Oficial, and if accepted by the claimants, an authentic copy sent to the ministry 
of finance and treasury to be paid and placed in the archives.

There may be a duty to protect property exposed or endangered, 
especially when a request is made for special protection. Neverthe
less, where the military authorities have knowledge of the special 
danger to which the claimant’s property is exposed and fail to send 
troops to protect such property, liability is not necessarily incurred 
by the government, for it may be a matter of “discretion and judg
ment on the part of the commander, not clearly negligence on his 
part,” to decide whether he should divide or weaken his forces.229

In the Central Teresa Sugar Company case presented to the Ameri
can Commission established pursuant to the terms of article VII of the 
treaty of 1898 between the United States and Spain, a claim for 
$1,256,000 was made by the claimant, a New Jersey corporation. 
Of this amount $910,800 was claimed for the burning of cane on 
February 27, 1895, three days after the breaking out of an insurrec
tion, which it was alleged resulted from the negligence of Spain in 
failing to suppress the uprising at Calicito, near the Teresa estate. 
There was evidence to show that the Spanish authorities were fore
warned of the expected uprising at Calicito; that the Spanish 
authorities did what they could, with the supplies at hand, to suppress 
the uprising; and that the Spanish authorities had no knowledge of the

229 Central Tuinicu Sugar-Cane Manufacturing Company case, Fuller's Report 
(1907) 58-59, docket 240; claim disallowed.
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intention of the insurgents to go to the Teresa estate. On July 27, 
1896 a guard of Spanish soldiers, of from 30 to 100 men, was with
drawn from the claimant’s estate, and immediately thereafter the 
insurgents entered upon the estate.

On January 31, 1907 the Commission entered an award in the 
amount of $33,670.81, the order of award stating that this amount 
represented the “damages caused by the neglect and failure of the 
Spanish authorities in the island of Cuba in the years 1896, 1897, and 
1898 to afford due protection to claimant’s property, accompanied 
by discrimination practiced against it as an American citizen”.230

The claim against Venezuela of Kunhardt & Con an American 
partnership (two of whose three partners were American citizens), 
was presented by the United States to the Commission established 
under the protocol of February 17, 1903. The claim was for 
$22,847.71 U. S. for the damage to the claimant’s estate, El Molino, 
through the acts of Venezuelan soldiers under the command of 
officers.231 The Commissioners agreed upon this portion of the claim 
and held that compensation must be allowed, adopting the wording 
of the Commission in the Shrigley case (United States-Chilean Claims 
Commission of 1892), that liability exists where neutral property is 
taken “for the use or service of armies by officers or functionaries 
thereunto authorized” or “whenever the fact can be proven that said 
officers or commanders had the means of preventing the outrage and 
did not make the necessary efforts to prevent it”.232 The amount 
allowed—$13,947 U. S.—was based largely on a report of competent 
appraisers as to the value of the property seized and destroyed.

Where the property is in imminent danger of the enemy and is 
destroyed in order to prevent its falling into enemy hands, compensa
tion is not usually made. The test of when such danger is imminent 
is, of course, a vague one, and, when damages are allowed for the 
deliberate destruction of property to prevent its ultimately falling 
into the enemy’s hands, the indemnity is usually paid on the ground 
that private property has been taken for public use.

In The West India Oil Company case,233 the Claims Commission 
established in the United States pursuant to the terms of article VII 
of the treaty of December 10, 1898 between the United States and 
Spain, disallowed a claim for damages on account of losses sustained 
when the officers, as well as some of the merchants of the municipality 
of Manzanillo and some of the military authorities of Spain, ordered 
oil of the alleged value of $10,044.75, which was stored by the claim
ant on the wharf at Manzanillo, thrown into the sea during the 
bombardment of the city by the American fleet. It was the judg-

230 Fuller’s Report 56, 58, docket 97.
231 Ralston’s Report (1904) 63.
232 Ante, p. 1424.
233 Fuller’s Report (1907) 65, docket 110.
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ment of the persons ordering the destruction of the oil that it was 
necessary to do so in order to save the city from a great conflagration. 
The claim also covered a small amount for oil seized by the public 
authorities in Santiago for lighting purposes when the bombardment 
of Santiago was imminent. For this item $532 was allowed. It was 
urged by the United States in defense of the claim, that if a claim 
had ever existed the claim was against the municipalities and not 
against Spain; and that the destruction of the oil was an act done 
for the public safety—similar to that of destroying a building to stop 
a conflagration, for which there was no liability except as created by 
some law or ordinance. It was not claimed that any such law impos
ing liability existed in Cuba. The claim for the destruction of the oil 
was disallowed, Commissioners Maury and Chambers dissenting.

In 1916, during the retreat of the Rumanian armies in Moldavia, 
the Rumanian Government, in agreement with the English and 
French Governments and in view of the war, ordered the destruction 
of certain property, oil stocks, oil wells, and equipment located in 
Rumania, belonging to the Romano-Americana Company, a Rumanian 
corporation—a subsidiary of the Standard Oil Company of New 
Jersey—in order to prevent the property from falling into the hands 
of the enemy.234 The actual task of destruction of the wells and the 
dislocation of the machinery was apparently undertaken by a mili
tary commission established by the Rumanian Government (Novem
ber 23, 1916), consisting of Rumanian military officers and engineers, 
under the orders of the Rumanian General Staff. On this Commis
sion a British military officer and a French military officer were co
opted as members. Negotiations were then commenced for the 
purpose of buying outright the interests of the various oil companies; 
but the negotiations with the Romano-Americana Company failed 
and the properties of that company were destroyed and the wells 
plugged, beginning on November 30, 1916. The property included 
derricks, machine shops, oil reserves, stores, power houses, and other 
equipment. The actual work of destruction was carried out by a 
number of Rumanian troops under the command of a Rumanian 
officer. The actual orders for the destruction were issued by Ruma
nian authorities. The British and French Governments, under an 
assessment by a joint British, French, and Rumanian Commission, 
assumed liability for the claims of oil companies whose properties 
were destroyed, and in 1925 each Government reduced the amount 
that Rumania owed it in the amount of £5,000,000 sterling, the Ru
manian Government recognizing her liability to compensate the oil 
companies concerned.

Thus, although the claims were first presented to the British 
Government by the United States on behalf of the Standard Oil

234 MS. Department of State, file no. 441.11 St. 23.



PROPERTY 1431

Company oj New Jersey, the facts indicated above having been 
developed, the claim was thereafter (in 1928) pressed against the 
Rumanian Government. On June 6, 1929, in a letter addressed 
directly to the Romano-Americana Company, the Rumanian Govern
ment, through its Ministry of Finance, offered to settle the claim by 
the payment of £2,099,900 18s. 2d. sterling. The company accepted 
the terms of the settlement by letter of June 12, 1929. The amount 
offered was determined on the basis of a statement drawn up by a 
Special Commission, composed of Messrs. Thring, Wenger, and 
Mrazek, and appears to have been based upon a “table of petroleum 
destruction”.233 * * 236 The method of payment offered was—

2 percent in the first five years,
3}i percent in the following five years, and 
4K percent in the balance of thirty years.

This sum was to be paid in cash representing interest payments 
up to June 1929 (£89,245 15s. 9d.), and in bonds redeemable in 
1965—the cash payment to be exempt from taxes and the bonds to 
be bearer bonds with coupons. The payment of the cash was made 
on August 24, 1929, and the bonds were delivered on August 26 
following.

In the case of John Turner (Great Britain v. United States), the 
Mixed Commission, established by the two countries in conformity 
with the terms of articles XII et seq. of the treaty of May 8, 1871, 
allowed damages where the claimants house which was located near 
Fair Oaks, Virginia, was occupied as a hospital for several weeks in 
the spring of 1862 by General McClellan and was burned, upon the 
retreat of McClellan, in order to prevent the medical supplies stored 
therein from falling into the hands of the enemy.236

In the case of James and Richard Martin, a wrecked vessel, the 
York, belonging to these British nationals, had been destroyed while 
stranded on the coast of North Carolina, by United States cruisers, 
in order to prevent its falling into the enemy’s hands (as it was 
apparently intended), and judgment was given by the same Commis
sion in favor of the claimants for the value of the vessel.237

In the case of A. R. McDonald (Great Britain v. United States), 
the same Commission allowed damages ($197,190) for the destruction

233 MS. Department of State, file no. 441.11 St. 23/91 (enclosures) and 94.
236 Hale's Report (1874) 55, docket 44.
Hale, Agent and Counsel for the United States, states that this was the only 

allowance by the Commission for “the mere destruction of buildings within the 
insurrectionary territory not permanently reclaimed to the possession of the
United States; and this award was therefore an exceptional one ...” (Ibid.)

237 Ibid. 51, docket 434.

114297—3( -91
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of the claimant’s cotton by United States forces in 1865, the cotton 
having been destroyed within the lines of Federal occupancy.238

A claim against the United States was presented by France to the 
Commission established under the treaty of January 15, 1880 between 
the two countries, on behalf of Leonie Celeste De Canine, Adminis
tratrix of the Estate of Jean De Canine, for the sum of $6,821, with 
interest, on account of the destruction of property in 1862 and 1863 
by the military of the United States. Of that amount $500 was 
claimed as the value of a small wooden house owned by the claimant’s 
husband at Jacksonville, Louisiana. In the spring of 1863 this house 
was burned by order of Colonel Higginson, because it might have 
afforded shelter to the enemy’s pickets.239 It was stated in the Brief 
of Counsel for the United States that:

Colonel Higginson testifies (pp. 67-68) that two or three small wooden build
ings were destroyed March 24, 1862 [3], for the purpose of protecting the picket 
lines which were then much extended, these buildings having been a resort of 
guerrillas.240
It was contended on the part of the United States that at that time 
Jacksonville and vicinity were part of the enemy’s country; that the 
Government of the United States could not by public law be made 
responsible for the operations of its armies while prosecuting a war 
in the enemy’s country; and that the claim should be rejected.

On April 16, 1883 the Commission awarded the claimant $500, 
with interest at 5 percent from March 24, 1863, as the total amount 
allowed on this claim. Although there is nothing to show what 
items were intended to be covered by the award, the award apparently 
covered the claim for $500 for the value of the small wooden house.241

238 Ibid. 54, dockets 42 and 334.
239 Docket 152, Brief for Memorialist; ms. Department of State.
240 Ibid.
241 The town of Piedras Negras, Mexico, was burned and plundered by Texas 

troops in 1855. The reason assigned for the invasion of Mexico was the necessity 
of pursuing and chastising certain Lissan Indians who had previously committed 
robberies and murders in Texas and had thereafter fled into Mexico with their 
booty. Secretary of State Marcy urged that the burning of the village was 
necessary to cover the retreat of the invaders.

Claims, known as the Piedras Negras claims, for damages in the highly exag
gerated amount of $11,397,988.43 were presented to the Claims Commission 
established between the United States and Mexico under the convention of 
July 4, 1868, on behalf of Pedro Tauns and one hundred and eighty-nine others on 
account of losses sustained by them through the burning and pillage of Piedras 
Negras, which was “wanton and wicked” and was never punished in any manner 
either by the authorities of the United States or of Texas.

However, the inhabitants of Piedras Negras intrusted the preparation of their 
claims to parties who invented and forged 190 expedientes. Piedras Negras was 
established in about 1849-50; and it was a wretched little village in 1855, con
taining from 500 to 800 inhabitants who lived in huts which cost about $30 each 
and which had neither windows nor floors. Whoever possessed $300 or $400 
was rich. Claims in the amount of $50,000 or $100,000 were, however, presented
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Where property is destroyed to prevent injury to or the 
Destruction of spread of disease, etc., among soldiers, it has 
preventdisease, been indemnity will not be allowed for its
etc. destruction.242

On or about July 12, 1898 troops of the United States occupied the 
town of Siboney, Cuba, and thereafter burned certain houses in
Footnote 241—Continued.
on behalf of robbers, gamblers, fiddlers, boatmen, day laborers, servants, drunken 
ex-soldiers, washerwomen, children, etc. The fraud and forgery of the witnesses 
was palpable. Nevertheless, it appeared from the proofs taken by the United 
States on the ground that the expedientes were manufactured without the knowl
edge of the claimants. The Commission presented to both Governments the 
names of the persons responsible for the frauds and forgeries and stated that the 
Governments would fail in their duty to each other and to their own citizens 
unless they investigated and tried and punished those guilty. It also stated 
that in spite of the frauds and forgeries “which utterly destroy the proofs offered 
on behalf of the claimants”, a great wrong had been perpetrated against the 
claimants for which damages should be paid.

The defensive testimony afforded a means of ascertaining those who were not 
entitled to claim and those who probably were entitled to present claims, as 
well as a means of ascertaining what would be a sufficient sum to indemnify the 
whole group of “real sufferers”. It appeared that the inhabitants of the village 
had ample time—from October 1 to October 6—to save any articles of value in 
the huts and that not more than 80 huts were burned. Large claims were pre
sented for property consumed by the invaders; but common sense told the Com
missioners that 100 men and their horses could not consume 804 pigs, 3,440 
cattle, 12,415 fanegas and three fields of corn, in three or four days. The Mexi
cans claimed that the Americans carried away considerable plunder. Doubt 
was cast on this allegation, inasmuch as it appeared that the Rio Grande was 
high and that in escaping to Texas by means of a ferry the Americans had left 
even their own horses behind—or at least as many as they had taken from the 
Mexicans.

The Commission (Commissioner Wadsworth writing the opinion) awarded 
$50,000 to 150 of the claimants, “or such of them as may appear to have suffered 
by the burning and pillaging of Piedras Negras”. Costs were denied because, 
as the Commission explained, “we think it intolerable that the work of fraud 
and conspiracy should be paid for”, there having been considerable evidence of 
fraud and exaggeration in the claims. The award was without interest, “as this 
has already been taken into account”. (MS. Department of State; II Opinions 
505, docket 679.)

242 For claims arising out of the alleged burning of buildings in 1906 as a conse
quence of extensive fumigation of houses in the Malambo section of the city of 
Panamd by a United States sanitation crew, see the claim of Inks Yanquez et al. 
(Panama v. United States), commonly referred to as the Malambo Fire Claims 
(Hunt’s Report (1934) 697, 728).

Several cases having their origin in events occurring prior to the World War 
were submitted to the Anglo—Bulgarian Mixed Arbitral Tribunal. Among 
them were large claims of English companies for damages sustained in July 1913, 
during the Balkan War, by the destruction of warehouses and the loss of tobacco- 
stored therein. One of the principal questions which arose in those cases was 
the question as to the cause of the great fire in Serres, in the course of which the 
warehouses in question were destroyed. On July 11, 1913, after a preliminary 
bombardment, the Bulgarian troops entered Serres, and thereafter a general
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consequence of sickness among the troops and from fear of an out
break of yellow fever. In one of the houses burned there was personal 
property belonging to William Hardman, a British subject. A 
claim on his behalf was presented to the Anglo-American Claims 
Tribunal established under the terms of the special agreement of 
August 18, 1910 by the British Government.243 The British Govern
ment admitted that “necessary war losses do not give rise to a legal 
right of compensation”; but they urged, however, that the destruc
tion of this property was not a necessity of war but was, rather, a 
measure taken for the comfort and health of the troops for which 
compensation should be made. The Tribunal (Henri Fromageot, 
President) held that the occupation of Siboney and the destruction of 
the property for the safety of the troops were necessities of war, and 
it disallowed the claim.

In another case, that of J. Parsons,244 a British national, a claim 
was presented by the British Government for the losses sustained 
by Parsons when his stock of liquor was destroyed by order of the 
provost marshal general, under authority of the military governor 
general, at Manila during the Philippine insurrection, because of the 
poisonous character of the articles destroyed. The same Tribunal 
(A. Nerincx, President) disallowed this claim, stating that: “We are 
satisfied that the destruction was a matter of police entirely within 
the powers of the military government and quite justified by the 
circumstances.” 245
Footnote 242—Continued.
conflagration occurred which resulted in the destruction of the greater part of 
the town. Various theories were suggested as to the origin of the fires.

In this connection, Mr. Heber L. Hart, a British member of the Mixed Arbitral 
Tribunal, stated that:

. . . . Accordingly some twelve years after the occurrences in question,
we were called upon to ascertain whether or not the Bulgarian troops, without 
any necessity arising from the nature of the military operations in progress 
at the time, had started the conflagration under such circumstances as in 
International Law rendered their government liable to neutrals who had 
thereby suffered damage. The inquiry necessitated the taking of evidence 
in Sofia, Salonica, Budapest, Paris, and London, as well as the consideration 
of the official reports of consular and military officers made to their govern
ments with reference to the matter of the fire, and also a substantial 
volume published as a Report of an International Commission under the 
auspices of the Carnegie Endowment for International Peace dealing {inter 
alia) with the matter in question.

Unhappily, however, from the standpoint of the student of International 
Law, an illuminating judgment which would otherwise have been delivered, 
was forestalled at almost the last moment by the agreement of the Gov
ernment concerned to pay substantial compensation to the claimants with
out prejudice to the issues involved in the litigation.

[Heber L. Hart, The Mixed Arbitral Tribunals: an experiment in legal 
procedure (London, 1932) 11.]

243 Nielsen’s Report (1926) 495. 244 Ibid. 587. 245 Ibid.
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In 1899 and 1900 buildings in an infested area in Honolulu were 
destroyed by or under the instructions of the American authorities, 
in order to suppress the bubonic plague then epidemic in that area. 
(Between the date of the annexation of Hawaii (1898) and the date 
of the organic act governing Hawaii (1900) the government of the 
islands was vested in the President of the United States.) A “Fire 
Claims Commission”, composed of five members, was appointed under 
an act of the legislature of Hawaii to hear and adjudicate all claims 
for the losses of property sustained by order of the authorities in 
the suppression of the plague.246 Numerous claims were presented 
to this Commission by aliens, including a large number of Chinese 
and Japanese. The Commission rendered judgments aggregating a 
little more than $1,500,000. By an act of the Congress of the United 
States approved January 26, 1903, an appropriation of $1,000,000 
was made to pay such judgments in part (on account of the receipt 
of the revenues of the islands by the United States), and an issue of 
bonds of Hawaii was authorized to liquidate the balance of the 
claims.247

TYPES OF REAL PROPERTY 

Land

Numerous cases involving boundary disputes, disputed titles to 
realty, etc.—for example, the Chamizal case, the Haro Straits 
settlement, and numerous other cases—are not properly within the 
scope of this work, dealing, as it does; with pecuniary claims. Then 
again, many of the cases involving damages for interference with real 
property also involve the rights of the claimants in contracts or 
concessions and are more appropriately considered in connection 
with the subject of Contracts and Concessions.

Pursuant to a decree of October 8,1910 the Government of Portugal 
seized and expropriated certain church property owned by British, 
Spanish, and French nationals. The claims were arbitrated in 1920 
by a tribunal of the Permanent Court of Arbitration constituted at 
The Hague in conformity with the terms of the convention of Octo
ber 18, 1907 for the pacific settlement of international disputes, 
under an agreement for arbitration signed July 31, 1913.248 The

248 S. Kept. 1933, 57th Cong., 1st sess., June 16, 1902; H. Rept. 3098, 57th 
Cong., 2d sess., January 12, 1903.

247 32 Stat. 780. Under this act attorneys’ fees were limited to not more than 
10 percent of the amount recovered.

Subsequently, claims of insurance companies (including British and German 
companies) were submitted for payment on the ground that by the payment of 
losses in connection with the fires they became subrogated to the rights of the 
insured. These claims were denied by the United States on the ground that no 
legal liability in the premises attached.

248 The Expropriated Religious Properties case (France, Great Britain, Spain v. 
Portugal), Scott, The Hague Court Reports (2d ser., 1932) 2.
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Tribunal (composed of Elihu Hoot of the United States, President, 
A. F. de Savornin Lohman of the Netherlands, and Charles Edouard 
Lardy of Switzerland), in its decision of September 2, 1920 on the 
French claims,249 250 held that the title to the property seized should be 
retained by the Portuguese Republic; and that Portugal should pay 
the sum of 328 cantos 867 escudos and 50 centavos, within thirty 
days, at the end of which time this sum (if unpaid) would bear interest 
at 6 percent, the legal rate in Portugal. Certain debts which existed 
in Portugal against a number of the claimants were also to be assumed 
by Portugal under the terms of the award. And stipulated uses were 
designated for certain parcels of the realty.

Similarly, the Tribunal, in another decision of the same day, made 
an award of damages for the British church properties expropriated 
Under the same decree of Portugal.260 In this award Portugal was 
allowed to retain title to the property seized, and was to pay “the net 
lump sum of 91 contos, 747 escudos, payable in money within thirty 
days” from the date of the decision, or within a period of three months 
“in receipts for all the mortgage debts which may encumber the said 
parcels of real estate up to the amount of the said debts, and the 
balance in money”. It was stated that: “In the first case the pay
ment of all the said debts will be to the account of the respective 
claimants”; and that “At the expiration of the said periods, the said 
sum will bear interest at the rate of 6 per cent per annum, the legal 
rate of interest in Portugal”.251

A claim against Panama was presented to the Commission estab
lished under the conventions of July 28, 1926 and December 17, 1932, 
by the United States on behalf of Marguerite de Joly de Sabld262

249 Ibid. 5.
250 Ibid. 6.
251 Ibid. 7-8.
262 Hunt’s Report (1934) 432, docket 11.
The claim of Abundio Caselli (Panama v. United States), for 14,969 balboas, 

with interest, was for the payment of the value of a half interest in land which he 
had sold to the Government of Panama in 1909. As a result of the 1914 boundary 
convention with Panama certain lands formerly in Panama (including this land) 
became a part of the Canal Zone, and certain lands in the Canal Zone became a 
part of Panama. No provision for the payment of the lands transferred was 
contained in the 1914 convention; the lands were simply exchanged, and no pay
ment was made for them except by the reciprocal exchange of the property. The 
1914 convention, however, referred back to the 1903 convention and provided 
that the rights acquired under the 1903 convention should not be impaired. 
Both Governments agreed that all private property in the Canal Zone which had 
been taken over by the United States was to be paid for under the terms of 
article VI of the treaty of 1903 between the two countries but that “government 
property of public use, taken over by the United States, was not to be specially 
paid for”. The question arose in this case whether so-called “fiscal property”, 
owned by the Government of Panama but not devoted to public use, was to be 
paid for under article VI as private property. The Commission established 
between the United States and Panama under the terms of the conventions of
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the owner of a tract of land known as “Bernardino”, in the Province 
of Panama. “Bernardino” had belonged to the de Sabld family 
since 1843. It was the property of the claimant's husband until his 
death in 1914, when the claimant succeeded to all his property. 
During the period beginning with 1910, officials of the Government 
of Panama, though having notice that this estate was the private 
property of the de Sabl&s, treated the tract as though it were baldio 
land and adjudicated over half of its area and granted to private 
individuals numerous temporary cultivator's licenses on the estate, 
with the result that the value of the entire tract became greatly 
depreciated.

When the claim came before the Commission, Panama alleged that 
the wife could not submit a claim for damages occurring to the 
property during her husband's life. The Commission overruled this 
contention at the outset and took jurisdiction of the claim.

Panama also contended that the system “was not confiscatory by 
international standards” because the claimant had an adequate 
remedy; that the remedy of opposition existed under the law of 
Panama; and that the claimant's losses were attributable to her not 
availing herself of that remedy at the time the land was about to be 
sold or licensed. Conversely, the United States contended that the 
land was known to be private land and that the filing of oppositions 
was unnecessary; that if they were necessary, then “those laws as 
applied imposed so unreasonable a burden on private landowners as 
to fall below international standards”.

The Commission found that the Public Administrator was not re
quired to grant all unopposed applications for adjudications; that the 
land laws of Panama contemplated only the adjudication of public 
lands; that “if he had notice that Bernardino was private property, 
[he] should have refused all applications for adjudications thereon”; 
that the Administrator had notice through the entire period in ques
tion that Bernardino was private property and had notice of the 
extent thereof; that “Thus the most important protection held out 
to private owners by the law was denied to claimant, and was 
denied through the fault of government officials, the Provincial Ad
ministrators”; and that “It is by no means clear that, under a fair 
construction of the land laws prior to 1917, the opposition procedure
Footnote 252—Continued.
July 28, 1926 and December 17, 1932, held that, since the 1903 convention was 
drafted and executed in English only, it must be interpreted according to English 
usage and that by that usage the property of the claimant was public and not 
private property as determined by the nature of the owner; and it disallowed the 
claim. {Ibid. 625, docket 16.)

The claim of Josi C. Monteverde (Panama v. United States) was similar to the 
claim of Abundio Caselli and was, likewise, for land that became a part of the 
Canal Zone pursuant to the boundary convention of 1914. This claim was also 
disallowed. {Ibid. 631, docket 17.)
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was open to the claimant at all. . . . The opposition procedure 
was designed, not to accomplish the primary step of preventing pri
vate lands from being adjudicated, but to settle disputes where two 
individuals claimed the right to be adjudicated the same piece of 
public land.”

On four occasions, however, the claimant had made use of this 
remedy and opposed the sale of her land; and twice in 1923 her oppo
sition was successful. The United States, however, contended that 
the opposition procedure was no real protection, basing this conten
tion on three grounds, namely: (1) that the notice provided by the 
law was in fact inadequate (the first notice the claimant had of the 
grant of such licenses was the actual finding of licensees on the land); 
(2) that the period allowed for opposition was unreasonably short 
when the protection of private property was in question; and (3) 
that to be required to oppose every petition was an unreasonable 
hardship, particularly in a case where applications were as multi
farious as in this one. The Commission sustained these contentions, 
stating that the law as actually administered did not constitute an 
adequate remedy to the claimant for the protection of her property; 
that the authorities “should have afforded the owners of Bernardino 
protection, by denying applications for grants and licenses thereon”; 
and that by reason of article V of the convention it was “unnecessary 
to consider the question of what legal remedies were open to the 
claimant under the laws of Panama, after the wrongful grants had 
been made by the Government, to obtain redress for the past wrongs, 
either against the Government or against the grantees”. Finally, 
the Commission held that “It is axiomatic that acts of a government 
in depriving an alien of his property without compensation impose 
international responsibility”.263

The case presented a number of interesting features, including:
(1) the method of estimating the number of acres interfered with;
(2) the value of the land expropriated or licensed; (3) the effect of 
the interference on the value of the remainder of the claimant's 
land; and (4) the evidentiary value of prior offers to buy the land.

On the subject of the measure of damages to be awarded, the ma
jority of the Commissioners stated that:

It remains only to determine the question of the damages caused to the claim
ant by the adjudications and licenses.

The question of damages is complicated by the fact that the claimant still 
retains a registered title to the whole of Bernardino, so far as the record of that 
property gives any indication. In spite of this fact, since conflicting registered 
titles to the adjudicated portions of the property exist in the names of the 
grantees of these portions, or, in many cases, in the names of their transferees, 
the Commission must consider that the Bernardino land which has been adju
dicated is permanently lost to the claimant. As to this portion, the Commis- 252

252 Hunt’s Report (1934) 447.
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sion holds that the proper measure of damages arising from adjudications is to 
determine the total number of hectares on Bernardino which have been adju
dicated, and the value of Bernardino lands per hectare, from the evidence before 
the Commission, and to award to the claimant the full value of the number of 
hectares of her property which have been adjudicated.

Accurate determination of the number of hectares on Bernardino which have 
been adjudicated is difficult. The United States has presented evidence of 40 
adjudications totaling 1,718 hectares, all of which it alleges to be on Bernardino. 
This allegation is supported by a statement by Francisco Moreira, a licensed 
surveyor of Panama, and by an affidavit of Orlando del Vasto. Both of these 
witnesses were familiar with the property and both assert actual knowledge of 
the locations of the adjudicated tracts. Neither one alleges, however, that all 
the adjudications in question are in their entirety on Bernardino. Panama in 
her pleadings entered a general denial of the United States allegations, but made 
no specific contentions as to which tracts it claimed to be off Bernardino.

On this state of the record, the Commission, having examined the recorded 
boundaries of the adjudicated tracts, and entertaining doubts as to whether all 
of them were on Bernardino, called upon counsel for further explanation. On 
the basis of that explanation, and giving due weight to the statements of Moreira 
and del Vasto above mentioned, the Commission finds that 36 of the 40 adjudi
cations in question were on Bernardino, in whole or in part, and that the total 
area on Bernardino which has been adjudicated is 1,362 hectares.

We turn now from the adjudications to the matter of cultivator’s licenses. 
The evidence indicates that the bulk of the licenses were on the central and 
southern part of the property, while most of the adjudications were in the 
northern part. Presumably, the transitory licenses were granted on unadjudi
cated land. There were granted in all 123 licenses which were certified to be on 
Bernardino. The aggregate area of these was 309 hectares. The licenses were 
all temporary, usually for two years, but there is evidence that the licensees often 
did not leave at the end of the term and did not observe the proper limitations 
as to area. There is also evidence that these numerous licenses encouraged 
trespassers to come on the property. There is evidence also that the licensees 
destroyed the timber and denuded the soil by improper cultivation.

The claimant asserts a constructive total loss of the property because the 
breaking up of the continuity of the estate by adjudications, coupled with the 
damage done to forests and soil by the licensees, have rendered impracticable 
any development of the land.

Much of the evidence as to the value of the land is unsatisfactory. Most of it 
relates to the value of the timber which was originally on Bernardino. One 
witness for the claimant valued the land at $250 per hectare, assuming Ber
nardino to be in its original condition. Another valued it, apparently as of 
1922, at $100 per hectare for agricultural purposes. In 1912, Mr. de Sabla 
refused successive cash offers of $75,000 and $135,000 for the entire tract. It 
should be noted, however, that the offerer overestimated the area of Bernardino, 
giving it as 10,000 acres whereas the correct area appears to have been 
7,950 acres or 3,180 hectares. The offerer’s agent, William McCoy, who 
subsequently became comptroller of the American Brakeshoe and Foundry 
Company, states that he examined and reexamined the property, assisted by 
expert timber cruisers, and that he considered the property to be worth $100 per 
hectare. Some light is thrown on value by the fact that the Canal Zone authori
ties made a practice of leasing land in the Canal Zone at the rate of $5.00 per 
hectare per year. Carlos Icaza Arosemena, a witness in behalf of Panama and a 
neighbor of Bernardino, placed the value of 40,000 balboas on Bernardino, 
apparently in the condition in which it was in 1933. He did not know the extent 

114297—36------92
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of the property and disclaimed any knowledge of the value of the forests and 
even ability to distinguish between different kinds of trees. Ramdn Arias F., 
another witness in behalf of Panama and a neighbor of Bernardino, testified 
that the lands in Bernardino “may be worth 15 balboas per hectare”. He was 
not acquainted with the lands in their entirety but with that portion of them 
which adjoined the national highway. He did not know the area.

The higher of the two actual offers made for Bernardino in 1912 was at the 
rate of $13.50 an acre for the acreage assumed in that offer, and although the 
would-be purchaser estimated the acreage at too high a figure, this should not 
affect the value which he ascribed to the property per acre. Taking everything 
into consideration, the Commission is of the opinion that this offer gives as close 
an approximation to the true value per acre of Bernardino in its original state as 
can be reached. On this assumption, coverting acres into hectares, we would 
get a value of $33.75 per hectare.

The Commission concludes that the claimant is entitled to receive $33.75 for each 
of the 1,362 hectares within Bernardino which have been adjudicated to others 
and that the balance of Bernardino, amounting to 1,818 hectares, has been 
deprived of half its value by cultivators licenses and the resulting deforestation 
and denudation of soil and also by the destruction of continuity resulting from 
both the adjudications and the cultivators licenses. The result of the computa
tion based on these assumptions fixes the loss of the claimant due to illegal adjudi
cations and licenses at $76,646.25.

The Commission decides that the Republic of Panama is obligated to pay to 
the United States of America on behalf of Marguerite de Joly de Sabla the sum 
of $76,646.25 without interest.254

The Supreme Court of the United States had before it a case in
volving the ascertainment of the market value of the respondent's 
royalty interest in certain iron-ore mines, in the case of Reinecke, Col
lector of Internal Revenue v. Spalding (decided January 6, 1930). 
For purposes of computing the respondent's net income under the 
Revenue Act of 1918 (the deduction for depletion in computing the 
net income),255 it became necessary for the respondent to establish 
the fair market value of her interest in the mines on March 1,1913 
or, at least, to establish that such value was not below what she 
claimed it was. In holding that the respondent had not established 
such fair market value as of March 1, 1913 and that the market 
value per ton on March 1, 1913 was not equivalent to the sum 
which, with simple inteiest from that date, would equal the royalty 
when the ore was actually extracted and the royalty was payable, 
the Court stated that:

On March 1, 1913, she was the lessor of mines from which the lessee bad the 
right to extract ore during many years, paying therefor when taken out 25 cent8 
per ton. Her rights were merely to receive the royalties stipulated and to regain 
possession when the leases terminated. Manifestly, the fair market value of this 
interest in 1913 was much less than 25 cents per ton of the estimated contents of 
the mines, but respondent introduced no evidence which tended to show such 
value. The suggestion that market value per ton on March 1, 1913, was equiva
lent to the sum which if then put at simple interest would have amounted to 25

264 Hunt’s Report (1934) 447-450. Commissioner Alfaro dissented.
255 40 Stat. 1057, 1066, 1067; 280 U. S. 227.
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cents when the ore was actually taken out and the stipulated royalty became 
payable can not be accepted. This method of estimation would decrease the 
1913 market value with the passing of every year. Moreover it disregards the 
fact that respondents interest was in the mines considered as entireties and not 
in particular parts of ore beds which the lessee had agreed to remove during 
designated future years.256

Where the property has little market value the original cost is 
properly looked to, as one of numerous items, to aid in determining 
Market value value of the realty at a given time. Even so,

original cost should be relied on with some circum
spection. It may be, for example, that the consideration for the 
realty expressed in the deed was not that actually paid.

More than 1,000 German claims involving disputed titles to land 
were presented to the British Land Commission established after the 
cession of lands in the Figi Islands to the British Government on 
October 10, 1874.257 (A few of these claims were subsequently 
submitted to the Mixed Commission—R. Krauel and R. S. Wright, 
Commissioners appointed pursuant to exchanges of notes in 1884— 
established by the Governments of Great Britain and Germany.) 
The deeds were exceedingly informal in the majority of cases, and the 
value of the land was difficult of ascertainment, owing in part to the 
circumstance that the consideration stated in the deeds was frequently 
not the consideration really paid. The lands appropriated by the 
British upon the deed of cession by the native chiefs in 1874 apparently 
had a greater value in many cases at that time than they had at the 
date of settlement of the claims arising therefrom.

In 1891 Mr. George H. Scidmore was appointed special agent by 
the United States to investigate claims of American citizens who 
claimed to have owned lands in the Figi Islands which were appro
priated by the British Government at the time of and subsequent to 
the deed of cession of October 10, 1874 between Kong Cakoban of 
the Figi Islands and Sir Hercules Robinson, representative of Her 
Britannic Majesty. According to the terms of this deed or treaty all 
contracts honestly entered into (at a fair price) before the cession 
were to be respected by the British Government, and all land not 
theretofore owned was to become British public domain. The 
British Land Commission sat at the islands in the year 1875 and sub
sequently and issued new deeds to those who had established title to 
the lands claimed. Claims to lands were disallowed by that Com
mission on the following grounds: (1) nonoccupation by claimant; 
(2) adverse occupation by natives; (3) abandonment; (4) defective 
title deeds; (5) no title in vendor, or defective right of vendor;

256 Ibid. 233.
257 La Fontaine, Pasicrisie Internationale (Bern, 1902) 267, 268; 76 Br & For

St. Paps. (1884-85) 887. *
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(6) inadequacy of price; (7) nonconcurrence of the proprietor or "tan- 
keis” in the sale; (8) no payment to the “tankeis”.258

The amount of land included in the American claims disallowed by 
the 1875 British Land Commission was 170,117 acres, not including 
26 claims where the claimants were ignorant of the number of acres 
or where surveys had never been made. The total amount of com
pensation demanded by the United States Government from the 
British Government, so far as ascertainable at the time of Scidmore’s 
report of July 3, 1893, was £234,637 (about $1,141,860.96), plus 
interest and costs.259

As to the value of the lands, Scidmore stated that:

Decrease in 
value of land

Almost all of the claimants demand compensation for their lands, based upon 
the values thereof at the time of disallowance. This appears to me to be the 
only fair basis of measuring any damages that may be awarded. Land in Figi 

is now of very little value as compared with the period when 
the British Government took over the islands. Owing to the 
complete stoppage of purchases from the natives, to the un

certainty of title acquired by whites (which titles in many cases remained in 
abeyance for nearly five years after annexation), to the great fall in the cotton 
market, and to general financial stringency naturally following, almost universal 
ruin fell upon planters and upon traders who had given them credit. European 
immigration into the islands ceased, and has not been encouraged by the colonial 
government, Sir Arthur Gordon going so far as to remark that Figi was not a 
white man’s country. The government offered crown lands in 1876 for sale at 
prices varying from 10 shillings to £1 sterling per acre (see Inclosure No. 10), but 
this offer was practically a farce, for I have in mind a number of persons who 
went to Figi to purchase such lands and met with disappointment. Wherever 
possible, I have endeavored in each case herewith presented to obtain tangible 
evidence of values, and, as will be seen, have not hesitated to express my opinions 
of the correctness of estimates made by claimants.260

The British-American Arbitral Tribunal, established under the 
special agreement of August 18, 1910, had before it a number of these 
unsettled American claims to land in the Figi Islands.261 That Tri
bunal awarded Isaac M. Brower,262 an American citizen, one shilling 
“nominal damages”263—a type of damage reluctantly allowed in inter
national cases—where the British Government bad refused to recog
nize Brower’s title to six islands of the Figi group. Brower claimed 
$1,250 with interest. The islands (originally purchased from the 
natives for $250) were no more than rocks and had no apparent 
value other than a speculative and precarious value resting upon a 
legend of there being a buried treasure thereon.

256 1895 For. Rel. 739-757, 747.
250 Ibid.
260 Ibid. 755-756.
261 Nielsen’s Report (1926) 588.
262 Ibid. 612.
262 Ibid. 616.
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The same Tribunal awarded £150 as a matter of “justice” to the 
Heirs of John B. Williams,264 American citizens, on account of the 
refusal of Great Britain to recognize Williams’ title to a parcel of land 
in the Figi Islands of which it was said, in 1898, that “If put up to 
auction it would not fetch above a few pounds.”265

In the claim of Captain A. B. Vrmston (Great Britain v. Mexico),266 
decided by the Commission established by the two countries in accord
ance with the conventions of November 19, 1926 and December 5, 
1930, extensive damages were claimed for losses alleged to have been 
sustained by the claimant—the owner of a large hacienda in Mexico— 
as a result of raids by revolutionary and other forces in Mexico in 
1912 and the following years. The claimant alleged that from 1912 

to 1920, inclusive, he was obliged to spend at least 
£2,500 sterling yearly in the maintenance of the prop
erty, all of which became a total.loss, and that during 

these years he had expended 200,000 Mexican gold or £20,000 sterling 
in this manner. He also alleged that as a result of the depredations
Depreciation rev°luti°nary and other forces his property had

deteriorated considerably, that in 1912 the value of 
the land was $412,000 U.S. currency, whereas in 1924 he was offered 
only $170,000 U.S. for the property and stock thereon, and that of 
this sum $125,000 U.S. represented the value of the land—a deprecia
tion of $287,000 U.S.

In a decision of August 6, 1931 the Commission, while allowing
100,000 pesos as the value of the claimant’s animals which had been 
seized, declined to allow damages for either the expenditures incurred, 
as described above, or for the deterioration of the property. It stated 
that:

Expenditures
lost

3. ... the Commission see no ground for allowing an award for expenditure 
incurred in keeping the property, as far as was possible, in good order. They 
do not regard this expenditure as a loss, but as a means of avoiding loss.

4. The deterioration of the value of the property can hardly be denied, but it 
is a phenomenon, which is probably common to all landed wealth in Mexico 
during the revolutionary period. It resulted from various circumstances and 
measures, but it is not a loss which can, at least not in the case now under con
sideration, be ascribed to any specific acts of revolutionary or other armed forces. 
Neither is it possible to determine the amount of the depreciation, nor to examine 
whether it has, partly at least, been compensated for by a subsequent rise in value.

For these reasons, the Commission do not feel that they are in a position to 
grant an award for this part of the claim.267

264 Ibid. 606.
265 Ibid. 611.
See also the case of George Rodney Burt (United States v. Great Britain), ibid. 

588 (“speculative valuation and prospective profits” disallowed and a lump sum 
awarded by the same Tribunal).

266 Further Decisions and Opinions of the Commissioners (London, 1933) 337, 
docket 51.

267 Ibid. 340.
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Mines

Where the claimant has been illegally dispossessed of the title to 
a mine or illegally dispossessed of a mine by force or violence, damages 
will be allowed not only for the value of the claimant’s interest in 
the mine but also for any ore seized.268

In the case of Dr. Charles Easton (United States v. Peru),269 pre
sented by the United States to the Claims Commission established 
between the two countries in accordance with the convention of 
January 12, 1863, a claim was made for $42,010, with interest, on 
account of losses and injuries suffered by Easton, an American 
national, who owned a mine in Peru. The mine had been seriously 
damaged in 1854 by acts of a revolutionary chieftain, whose soldiers 
rolled stones into the mine and overflowed it with water.

Easton claimed: (1) $10,000 for the “total overthrow of the mine”; 
(2) $8,000 for expenses incurred in making a crushing machine and 
other machinery; (3) $2,000 for tools; (4) $450 for carpenters’ and 
blacksmiths’ shops and tools; (5) $2,040 for 24 quintals of quicksilver; 
(6) $320 for “40 arrobas Caca @ $8”; (7) $700 for supplies for the 
use of the workmen; (8) $3,500 for the claimant’s linen, clothes, 
jewelry, and valuable papers; (9) $1,500 for clothes and jewels of his 
wife and daughters; (10) $3,000 for cash in the claimant’s possession; 
(11) $3,500 for medical books and surgical instruments; (12) $1,500 
for furniture and silver plate; (13) $500 for provisions, such as corn, 
barley, sugar, coffee, and liquors; and (14) $5,000 for personal injuries, 
or a total amount of $42,010.

The claim was referred to the Umpire to determine the amount of 
the damages that should be awarded. The Umpire—General Pedro 
Alcantara Herran—awarded the claimant $19,000, with interest, on 
November 9, 1863. He explained in the course of his award that 
nearly all of the items of the claim were exaggerated and that he had 
proceeded to determine them one by one “with equity”; that on the 
first thirteen items he had awarded $14,000; that he had awarded the 
fourteenth item for $5,000 in full; and that he had awarded interest 
on the total amount of $19,000 “in current money” from April 30, 
1854.270

An interesting question of evaluation arose in the case of Alexandre 
Kemeny (Hungary v. Serbs, Croats and Slovenes), decided by the 
Mixed Arbitral Tribunal established between those countries. There

268 See the La Abra Silver Mining Company case (United States v. Mexico), 
Commission established under the convention of July 4, 1868, docket 489; ms. 
Department of State. The award of $458,791.06 with interest was subsequently 
impeached because of the fraud of the claimant.

269 2 Moore's Arb. 1629.
270 Commission established under the 1863 convention, United States and 

Peru, ms. Department of State.
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the claimant, a Hungarian national, had been granted rights to search 
and dig in certain mining properties which had been transferred to 
the respondent state and thereafter granted to a third party. The 
Mixed Arbitral Tribunal directed a committee of experts to determine 
the commercial value of the rights as of the date of deprivation.271

In the case of the Orinoco Asphalt Gesellschaft (Germany v. Vene
zuela), submitted to the Commission established by the two countries 
pursuant to the protocols of February 13 and May 7, 1903, a claim 
for 239,506.02 bolivares was presented on behalf of the company 
for losses sustained on account of the refusal of a British Consul to 
grant clearance to the company’s vessels from Port of Spain, Trin
idad, to the Island of Pedernales (then in the hands of insurgents), 
where its mines were located.272

Umpire Duffield of that Commission held that the company was 
entitled to damages in the aggregate amount of 42,027.78 bolivares 
for the losses sustained on account of the interruption of the working 
of the claimant’s mine by reason of the closure of the port of the 
island, which was not sustained by a blockading force. However, he 
stated that, not having paid a consideration for the use of the port, 
the claimant held a mere privilege of user of it, revocable at any 
time, and not a concession.

As one of the items of the claim, 161,200 bolivares was asked as 
the net profit on the asphalt lost during the stoppage of work at the 
mine. As to this part of the claim the Umpire explained that—

In the absence of any testimony on which any definite appraisal of the value 
of the asphalt at the mines can be based, the claimant has not shown the actual 
amount of his damage. In the opinion of the umpire, a fair, and perhaps the 
only, measure of damage is interest on the amount for which the product of the 
mines would have sold during the period of stoppage of traffic. Perhaps mathe
matical accuracy might require this interest to be calculated for the average time, 
but under all the circumstances of the case the umpire is of opinion that it is 
just to allow interest for the entire period.273

In the Melczer Mining Company case (United States v. Mexico), 
decided by the General Claims Commission established under the 
convention of September 8, 1923,274 claim was made on behalf of an 
American mining company whose mining property and water pipe 
line were “commandeered by the State Government [of Sonora, 
Mexico]”. The property was said to have been looted and dismantled 
by one Cubillas (then in contract with the Governor of the State of 
Sonora), who was aided in his destruction of the pipe line and pump
ing machinery by fifty soldiers under orders from the Government,

271 VIII Recueil des decisions des tribunaux arbitraux mixtes (1928) 588.
272 Ralston's Report (1904) 586.
™Ibid. 589.
274 Opinions of the Commissioners (1929) 228, docket 571.
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The Commission found that there was no evidence in the record 
to show that the claimant company had been deprived of the right 
to carry on operations in Mexico. It did not allow an indemnity for 
the looting on account of a lack of proper evidence to substantiate 
the allegations both with respect to the occurrences and with respect 
to the value of the property.275

In reference to the dismantling of the pipe line, the Commission 
held that:
... It is unnecessary to cite legal authority in support of the statement 

that an alien is entitled to compensation for confiscated property. ... it is 
not denied that this property was taken, and indeed it may be considered that 
the seizure is admitted. In these circumstances it may be taken for granted 
that Mexico could have furnished evidence with respect to the amount, and value 
of the property taken. . . . The claimant is entitled to indemnity for the 
injury which it has sustained. The measure of damage is the value of the property 
seized.276 277

The evidence of the value of the pipe line was, however, “altogether 
too uncertain”. Varying estimates of its value had been made rang
ing from $146,200.79 to $200,000.00. The Mexican Agent alleged 
that the line was mere scrap iron. The Commission, taking into con
sideration the depreciation of the pipe line over a period of 18 years, 
awarded $15,000 as the value of the line, with interest at 6 percent, 
apparently from the date of the dismantling of the line.

The British-Mexican Claims Commission, established in accordance 
with the terms of the conventions of November 19, 1926 and Decem
ber 5, 1930, had before it the claim of The Palmarejo and Mexican 
Gold Fields {Limited),211 a British company, for losses and damages 
sustained by the company in Mexico through the acts of revolutionary 
forces during the period from 1910 to 1920. The company worked 
a group of mines on the Palmarejo and Huruapa estates in the State 
of Chihuahua. In developing the mines it erected a mill, built a 
railway twelve miles in length, and also built a conduit ten miles in 
length to bring water to the mill. The revolution which broke out in 
1910 hampered the work of the company, and when, in April 1911, a 
part of the conduit was destroyed by revolutionists, the operations 
of the mill stopped because of lack of water. Later there was a 
complete stoppage of mining operations. The claim for damages 
included the following items:

A. In 1910 the company, with a view to increasing its output, 
ordered large supplies of machinery from London. These

275 For the necessity of proving the absence of particular books of account 
alleged to have been destroyed, as well as the existence of particular books which 
were relied on as the basis for estimates made, see Opinions of the Commissioners 
(1929) 232-233.

276 Ibid. 233, 234.
277 Further Decisions and Opinions of the Commissioners (London, 1933) 347, 

docket 92.
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supplies were delivered in Mexico but were never received at 
the mines. Damages were claimed for the machinery either 
lost, destroyed, or rendered useless.

B. The amount expended for new stocks, and the freight there
on, was claimed.

C. The cost of protecting the property from 1914 to 1918 at 
a time when operation of the mines was impossible.

D. Damages to mines, aqueduct, and railway:
(1) Damage to the interior and exterior of the Palmarejo 

mine, through forced suspension of the company’s operations.
(2) Damage to the conduit and bridges.
(3) Damage to the railway, which was in good condition 

when abandoned.
(4) Damage to the Guerra al Tirano mine through neglect 

and inattention.
E. Claim for repayment of import duties paid on the plant 

and machinery.

The total amount of the claim thus made was 2,610,020.15 pesos 
Mexican gold, on which the Commission awarded 412,060 pesos 
Mexican gold. As to the particular items of the claim, the Com
mission stated that:

2. As regards Schedule A, the Commission have found, inter alia, in the report 
of E. W. Enriquez (annex 15) outside evidence that a part, but not the greater 
part, of the plant and machinery was lost, stolen or destroyed in transit. It has 
not been shown what caused the loss, nor who were responsible for it. If the 
machinery was lost because its transport became impossible, as a consequence of 
the confiscation of mules, the Commission have not been enabled to ascertain 
whether the confiscation was a governmental (and therefore a lawful) act, or a 
measure taken either by revolutionary forces or by bandits.

For this reason the Commission are not in a position to determine whether 
the losses, claimed for under this heading, are covered by the Convention.

3. The Commission take the same line as regards Schedule B, and moreover, 
fail to understand why these stocks, or part of them, could not have been sold or 
utilised for other purposes.

4. The expenditure referred to under Schedule C, must not, in the view of the 
Commission, be considered as a loss, but as a means of avoiding loss, with the 
exception, however, of the amount which was paid out for Government taxes, 
restitution whereof seems just and equitable.

This restitution is, however, only justified as regards the period of the receiver
ship, being from 1914 to 1918. As the claim relates to the taxes from 1910 to 
1918, only one half of the amount of 94,120 pesos can be taken into consideration.

5. As regards Schedule D, the majority of the Commission have arrived at the 
conviction that the damages recorded under numbers 1, 3 and 4 were caused 
through the suspension of the Company's operations in May 1912. They are 
equally satisfied that this suspension was a forced one, and a consequence of the 
revolution then in progress. This results from the contemporary correspondence 
between the Company and the British Minister and between the British Minister 
and the Mexican Ministry for Foreign Affairs, and from the fact that, according
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to expert testimony, the works were in perfect order before the abandonment 
and the Company had recently given large orders for new machinery. It can
not, therefore, be assumed that operations were voluntarily stopped or because 
the Company found itself in an unfavourable financial condition.

The amount claimed for these items is 302,771.20 pesos and has been corrob
orated by outside estimate, but it has not, in the opinion of the Commission, 
been taken into account that part of the expenditure must have been devoted to 
the replacement of old and worn out equipment by new.

A deduction would therefore seem to be necessary and the Commission fix the 
amount of this deduction at 27,771.20 pesos.

6. The damage, alleged under Schedule D, No. #, is sufficiently proved and it 
has been shown that it was caused by the acts of Maderistas, falling within 
subdivision 2 of article 3 of the Convention, with the exception, however, of the 
burning of the bridge, which was done by Federal troops in a fight against the 
Maderistas. As the Federal troops were the troops of the Government, this 
last act must be regarded as lawful, and does not entitle the claimant to com
pensation.

For this part of the claim, the Commission think that an award of 60,000 
pesos is adequate.

7. As regards Schedule E the Commission deem it in accordance with the 
principles of justice and equity that a part of the import duty, paid on the plant 
and machinery referred to in paragraph 2, be repaid, and they determine this 
part at 30,000 pesos.

8. The Commission decide that the Government of the United Mexican 
States is obligated to pay to the British Government on behalf of the Palmare jo 
and Mexican Gold Fields (Limited) 47,060 plus 275,000 plus 60,000 plus 30,000 = 
$412,060 (four hundred and twelve thousand and sixty pesos) Mexican gold or 
an equivalent amount in gold.278

Crops

Frequently considerable difficulty is encountered in cases where 
claims are made for the value of crops or fixtures, improvements, and 
the like.

Claims for the loss of future crops have been disallowed on the 
ground that they are prospective, indirect, uncertain, or remote 
losses for which damages are not allowable under international law 
or under the wording of the particular convention in accordance with 
which the commission deciding the claim was created.

The German-Venezuelan Claims Commission, organized under the 
protocols of February 13 and May 7, 1903, had before it the claim 
of Germany on behalf of Hugo Valentiner, who sought damages for 

losses sustained on a coffee crop when the laborers 
togatliCTdy with whom he had contracts to harvest the coffee 

(then ready to gather) were recruited by the Vene
zuelan authorities. A mule was also taken by revolutionists. Um
pire Duffield of that Commission disallowed the claim for the loss of 
prospective profits on the coffee as being “too remote”, stating that

278 Ibid. 351-352.
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there were too many uncertain elements involved—for example, the 
weather, etc.279 He also stated that:

The umpire is of the opinion that under the testimony in the case the loss of 
the crops is not a proper element of damage. It is extremely doubtful, in his 
opinion, whether it would be even if all the laborers who had been engaged to 
gather it had been illegally taken from the plantation. *

It has been held repeatedly that the loss of future crops is too remote to con
stitute an element of damage where the owner was prevented by the wrongful 
act of another from planting and harvesting them. So, too, where the seller of 
an agricultural machine fails to deliver it within the time stipulated, it is held 
that the loss of crops through the deprivation of the use of the machine is not a 
proper element of damage against him. Also, where the owner of a crop is 
deprived of an animal with which to harvest them. But it does not appear in 
this case whether the deprivation of an animal was by a tortfeasor or because 
of a breach of contract.

The same is held where the crop is lost by the loss of a servant or a slave. But 
it is, however, held in the latter case that where the owner of the crop can procure 
no other assistance he may recover compensation for the loss. (Sedgwick on 
Damages, Vol. I, p. 298, sec. 202, and the cases cited.) And it was held in 
McDaniel v. Crabtree, 21 Arkansas, 431, that where the defendant wrongfully 
seized the plaintiff's negro the profits of a crop plaintiff expected to plant and 
cultivate by means of the negro were too uncertain to afford ground of recovery.

On the other hand, in an action of contract, it was held in Louisiana, in which 
the civil law obtains, that on the failure to deliver a sugar mill the purchaser may 
recover compensation for the crop lost. (Goodloe v. Rogers, 9 Louisiana Annual, 
273.)

In Sledge v. Reid, 73 North Carolina, 440, the defendant wrongfully seized 
the plaintiff's mule, which the latter intended to use to cultivate his crop. The 
loss of his crop was held both too uncertain and too remote for compensation. 
But Mr. Sedgwick says of this case (Sedgwick on Damages, vol. 1, sec. 191):

“If the mule were intended to be used for the harvesting of a crop 
already matured, the loss would not be too uncertain."

Access can not be had to these cases cited to ascertain the condition of the 
crops at the time of the injury or breach of contract. But in the case here pre
sented there are so many elements of uncertainty dependent upon the conditions 
of weather, health, and industry of laborers preparing the crop for shipment and 
transportation, and ultimate realization on the crop, that the umpire is inclined 
to the opinion that the damage would be too remote.280

The Italian-Venezuelan Commission, established under the terms 
of the protocols of February 13 and May 7, 1903, allowed damages 
for the loss of coffee crops, in the Poggioli case.281 It was claimed 
that by reason of acts of private citizens and by reason of the com
plicity of local officials the Poggioli brothers were arrested and were 
prevented from working their plantations during the Venezuelan 
revolution of 1892 and that they sustained damage in the amount of 
3,419,223.28 bolivares. Damages were awarded in favor of Silvio 
Poggioli—the other brother {Americo Poggioli} deceased) having been

279 Ralston's Report (1904) 562, 564.
280 Ibid. 563-564.
281 Ibid. 847.
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survived by Venezuelan heirs only—on account of the burning, loss, 
or destruction of sugar and coffee mills, houses, merchandise, mules, 
cattle, sugar cane, and coffee, and for the loss of the “coffee crop 
during abandonment of plantations”. Damages were also awarded 
for the wrongful arrest of Silvio Poggioli.

In assessing the damages for the loss of the coffee crop, Umpire 
Ralston stated that:

An award is asked of 1,008,000 bolivars for the loss of the coffee crops, esti
mated at 14,000 quintals, during the three years of the enforced abandonment
Future cro ^°SSioli plantations. In the opinion of the umpire, this

u ure crop claim is greatly exaggerated. Payment for a large part of
the crop of the year 1892 taken and destroyed by Government officials and others 
is provided for in this opinion, and the Poggiolis returned to their properties in 
the latter part of the year 1894. The umpire believes he will be doing full justice 
if he makes an award for 5,000 quintals at 72 bolivars per quintal (less 15 bolivars 
per quinta] for the cost of production) or a total of 285,000 bolivars. In the 
judgment of the umpire this loss was the direct result of the actions of the agents 
of the Government, joined with those of unpunished malefactors, and for which 
the Government was responsible, and is not at all to be classed as indirect, the 
umpire adhering to the rule in this respect laid down by him in the Martini case, 
no suggestion being made that considerable crops were not or could not have been 
made during the time in question.282

Where the crops are actually destroyed or used by persons for 
whose acts the respondent government is liable, the 

orrconsuemedyed l°ss suc^ cr0Ps wl11 usually be compensated.
Francisco Dastugue, a citizen of the United States, 

submitted a claim for $6,000 to the United States-Mexican Commis
sion, established under the convention of July 4, 1868, for the loss 
of crops destroyed or consumed by Mexican cavalry in May 1858.283 
The only difference of opinion held by the Commissioners with 
reference to this claim was in regard to the amount that should be 
awarded. The Mexican Commissioner assigned $200 as the amount 
properly to be allowed, while the United States Commissioner fixed 
no precise sum. Umpire Thornton awarded $250, stating that as 
one of the witnesses for the defense estimated the amount lost at 
$250 and that as he was “not likely to have fixed a higher [sum] 
than the real value”, he would allow that sum.

In the case of Hermann Richter (Germany v. Venezuela), a German 
citizen, the Commission, established under the protocols of February 

13 and May 7, 1903,284 allowed damages for the 
destruction of growing crops by troops for which 

Venezuela was responsible. The Venezuelan Commissioner was of 
the opinion that the claimant largely exaggerated the value of the 
crops destroyed, specifying growing crops of cane ready to cut as

Growing crops

282 Ibid. 870-871.
283 Docket 916; ms. Department of State.
284 Ralston's Report (1904) 575.
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worth 800 pesos a tahlon, when the cane was worth, in his estimation, 
not more than 200 pesos, and specifying a seven months’ growth of 
cane at 500 pesos a tahlon, when it was worth not more than 150 pesos. 
Umpire Duffield stated that:

The objection as to the exaggerated values is based upon the unsworn statement 
of the agent of Venezuela. It is not supported by the oath of any witness or 
corroborated by a detailed statement of particulars upon which the umpire 
can form any judgment except as to the value of the growing cane and the oxen. 
As to these a letter from a reputable commission house, dealers in and familiar 
with the value of these articles, is put in evidence, in which the value of a tablon 
(10,000 square varas) of cane, in the neighborhood of La Victoria, ready to be 
cut, is appraised at 800 bolivars, and a tablon of cane 7 months’ old is appraised 
at 600 bolivars, and a pair of oxen at 400 bolivars, as against the claimant’s 
figures on a tablon of cane ready to cut of 800 pesos (3,200 bolivars) and a tablon 
of cane 7 months’ old, 500 pesos (2,000 bolivars). The discrepancy is so large 
that it is not reconcilable by mere difference of judgment. But on the one hand 
is the testimony of witnesses who swear they knew the property, while on the 
other the testimony is based on general market values. Ordinarily the first- 
mentionec testimony should govern, and if the witnesses had testified more in 
detail, and especially if they had testified as to a personal knowledge of the crops 
before their destruction, the umpire would have felt bound to accept their appraisal. 
In the absence, however, of such particularization, and considering the entire 
disinterestedness of the commission house in its appraisal, the umpire is convinced 
that there must be an error in the claimant's figures, notwithstanding their corrob
oration by the witnesses. For example, he claims for one tablon of “young" 
cane growth, one-half of which he claims was destroyed, as much as the com
mission house values a tablon of 7-months growth. For three other tablons of 
“young" cane growth, destroyed in whole or in part, he claims 500 pesos per 
tablon. For a tablon of 2-months growth he claims 300 pesos. In the opinion 
of the umpire these valuations are exaggerated and should be reduced. The 
umpire is of opinion that a fair value of a yoke of oxen would be 125 pesos. The 
umpire also allows the expenses of the additional testimony called for by the 
commissioners, 50 pesos, or 200 bolivars. The total cane destroyed is allowed at 
6,500 pesos (26,300 bolivars).

While the testimony therefore is meager, and is especially so as to values, in 
the absence of any proofs to the contrary the umpire believes it his duty to accept 
it, save in the particulars above specified.

The umpire is therefore of the opinion that the claimant is not entitled to 
recover, under the proofs, the amount found due him by the Commissioner for 
Germany. It would undoubtedly have been more satisfactory if the claimant 
had made a more full presentation of evidence, both as to the property taken 
and as to its value. On the other hand, the character of the occupation of the 
hacienda by the troops of the Government was, at least to the claimant, a noto
rious event, and this may have induced him to think that comparatively little 
testimony was needed. It is also a fact of which the umpire can take judicial 
cognizance that occupation by troops of a property of this nature is always 
very destructive and damaging, especially to growing crops.285

In the Frances Irene Roberts case, the American-Venezuelan Claims 
Commission, established under the terms of the protocol of February 17,

235 Ibid. 576-577, 578.
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1903,286 awarded the administratrix and sole heir at law of William 
Quirk $18,154.61 (for several items) because of the nonpunishment of 
the guilty parties, where Quirk’s raising of sea-island cotton had been 
interfered with by armed men claiming to be “carrying out strictly 
the orders of General Alc&ntara” (the civil and military governor of 
the state). Quirk had managed the estate, raised the cotton, and 
provided a small amount of the investment, and he was entitled to 
one half of the profits for the period of two years, and the entire 
profits in the third year. In 1871 the principal portion of the crop 

had been harvested, a second was about to be har
vested, and arrangements were being made to plant 
the crop for 1872, when the soldiers, by pillage and 

threats, made it unsafe for the harvest to be continued. The Com
mission awarded the claimant 2,000 pesos as the value of Quirk’s 
share in the profits which would have been realized on the second crop. 
Commissioner Bainbridge, in writing the decision for the Commission, 
stated that:

Unharvested
crop

But the responsibility of Venezuela does not end here. The testimony is uni
formly to the effect that Mr. Quirk was a peaceable and law-abiding man, engaged 
in an enterprise of practical benefit to the State as well as to himself. . . . The 
evidence is equally clear and uncontroverted that the attack upon him and his 
family was wholly without justification or excuse. The act was committed by 
duly constituted military authorities of the Government. It was never, so far 
as the evidence shows, disavowed or the guilty parties punished. Under these 
circumstances well established rules of international law fix a liability beyond 
that of compensation for the direct losses sustained. Other consequences are 
presumed to have been in the contemplation of the parties committing the wrong
ful acts, and in that of the Government whose agents they were. The derange
ment of Mr. Quirk's plans, the interference with his favorable prospects, his loss 
of credit and business, are all proper elements to be considered in the compensa
tion to be allowed for the injury he sustained.

To the amount hereinbefore designated is added, in view of the considerations 
above mentioned the sum of $5,000. An award will therefore be made in this 
claim in the sum of $18,154.61 in gold coin of the United States.287

The German-Mexican Claims Commission, established under the 
terms of the convention of March 16, 1925, considered that the seizure 
of pending crops (cosechas pendientes) should be considered as an injury 
(perjuicio) for which Mexico did not bind herself to make indemnifi
cation under the convention.288

In the case of Max Muller (Germany v. Mexico),289 a German 
national, decided by that Commission on February 6,1930, it appeared 
that prior to the year 1913 the claimant had dedicated the land 
which he owned in the State of Sonora to agriculture, cultivating it

286 Ralston's Report (1904) 142.
287 Ibid. 145.
288 Memoria de la Secretaria [Ministerio] de Relaciones Exteriores (1930) 601.
289 Unprinted Opinions, docket 39, translation.
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Standing crops

extensively and amply equipping it with livestock, implements, and 
tools of all kinds. His principal crops were beans, wheat, and corn.

In April 1913 the forces of the Constitutionalist Army, under 
command of Carranza, occupied the property, drove away the super

intendent (a Mr. Searcy), took possession of all the 
livestock and articles of all kinds on the farm, and 

also gathered and apparently consumed the crops of the existing 
plantings. In the fall of 1915, when the property was returned to 
him by the Government, the claimant received it completely stripped 
of all that had existed on it at the date when it was occupied. The 
total amount of his damage, by reason of loss of crops and destruction 
of property, was alleged to have been $104,080.00 national gold.

The Commission (Miguel Cruchaga, President, and Fernando 
Iglesias Calderdn, Mexican Commissioner, concurring), in disallowing 
damages for the loss of standing crops, stated that:

It is not proven that the troops who are accused gathered the crops, nor is it 
possible that the plantings were capable of producing the crops claimed, nor the 
amount of grain in existence in the store house of the farm.

From the general merit of the proceedings it may be deduced that the claimant 
suffered damages in connection with the occupation of his farm by the forces; 
but the proof is so deficient that it only authorizes the ordering in equity of an 
indemnity.

Attention is also called to the fact that a property purchased for 6,000 pesos 
in 1905, should have been placed in a position for production eight years later 
of an annual result of $104,080.00 particularly when taking into account the fact 
that the supply of live-stock and implements figures in the inventory in very 
reduced amounts. In reality from the inventory it appears that the sum claimed 
of $104,080.00 is formed of 94 or 95 thousand pesos, as the value of the product 
of the soil and with only 9 or 10 thousand pesos as the value of the stock and 
implements.

To all the foregoing it is added that the claim is based principally on the 
failure to gather the pending crops and such a failure should be qualified as “Per- 
juicios”, which the Convention accepted by Germany has not intended to 
indemnify.

For these considerations and in view of the loss in live-stock, fixtures, grain, 
stores, and implements to which the deficient proof refers, as rendered and 
judged in equity which authorizes the consideration of evidence not according to 
fixed law, I am of the opinion that an indemnity of $10,000.00 National Gold 
would be equitable.290

290 Unprinted Opinions, docket 39, translation.
The dissenting opinion of the German Commissioner (Siegfried Hofmann) in 

this case was in part as follows:
I regret that I disagree with the decision of my distinguished colleagues. 

I consider the evidence in this case to be not so defective as it is believed to 
be by the majority of the Commission. With respect to the pending crops 
I am of the opinion that the harvesting of the same by the revolutionary 
forces constitutes, as to the claimant, not only an injury but a positive damage 
which the Convention accepted by Mexico has intended to indemnify.

[Footnote continued on p. 1454.]
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Francis Nolan, an American citizen, claimed damages in the 
amount of $60,000 before the Commission established by the United
Footnote 290—Continued.

The argument deduced by my learned colleagues from the lack of propor
tion between the value of the crops which is demanded and the amounts 
reduced from the price of purchase-sale of the lands and of the equipment of 
live stock and implements, would not appear to be sufficiently strong to 
weaken the exact statements of the manager and of the other witnesses with 
respect to the amount and value of the crops which were lost.

3. I have failed to take up a question of a certain importance which was 
amply discussed in our Commission, not alone in the claim in question but 
in several others. This is the question of how the words “losses or damages” 
are to be interpreted, as they are used in the text of the Claims Convention 
between Germany and Mexico. It was the unanimous opinion of the Com
mission that the Convention did not intend to indemnify for “perjuidos”. 
The use of the Spanish language makes a clear and definite distinction 
between the two words. The legal definition which is found in the Mexican 
Civil Code as well as in the Civil Code of Spain, gives only the general 
acceptance of these words. The Mexican Code, for example, states: there 
is understood by damage the loss and detriment suffered by the claimant in 
his possessions; “perjuicio” is considered the deprivation of any lawful profit 
(Arts. 1464 and 1465). Neither the German language, nor let it be said in 
passing, the English has any such exact terminology in this respect. But 
the Spanish terminology, for our Commission, is the proper one, it being 
provided in Art. XIII of the Convention that any doubt as to interpretation 
shall be explained by the Spanish text.

However it is not easy to define and determine in each concrete case the 
limits between the meaning of “damages” and of “perjuidos ” In the appli
cation of these terms to the crops which in various claims were the subject 
of robbery or of destruction by the military forces, our Commission has not 
reached full conformity. The opinion prevails that where the proprietor is 
deprived of his crops by acts of the troops, this should not be qualified as 
“perjuidos.” I am sorry to have to disagree with this opinion of the majority 
which seems to me to be too narrow.

In my judgment it is necessary to distinguish the two cases; one in which 
demand is made for the loss of crops for future years which have failed to be 
obtained, and the other, where indemnity is sought for the looting or destruc
tion of existing crops and those pending harvest. In the first case, I am 
agreed as to the opinion of my distinguished colleagues, that the claim should 
be rejected because it deals with “perjuidos” which do not fall within the 
provisions of the Convention. As to the second case, I have a well founded 
conviction that here there is a case of actual damage which should be indem
nified by the Mexican Government. The spike or ears of grain, the fruit 
still hanging on the tree, lacking only their separation from the soil or from 
the plant are not future possibilities which have more or less probability of 
becoming actualities. They are not things which exist only in thought, but 
are concrete things, already in existence. They belong to the hacienda and 
their robbery or destruction, for the proprietor, is a loss or detriment which 
he himself suffers in his properties, not the privation of a profit or gain.

In the claim of Mr. Muller there is demanded an indemnity of $104,080.00 
national gold; of this sum $96,000 is demanded for the crops of garbanzos,
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States and Mexico pursuant to the 1868 convention.291 One of his 
claims was based on the fact that on several occasions General 
Corona's forces visited his ranch and made use of his corn and fodder 
and destroyed his fences.
Footnote 290—Continued.

wheat, beans, corn and cotton seed; the rest, that is $9,080.00 is for the live 
stock and implements taken. Almost the entire amount of the crops were 
still in the fields waiting harvesting which was about to be done in the month 
of April when the Constitutionalist forces arrived; only a part of the corn 
crop had already been stored. So that the question of whether the loss of 
these crops in the fields should be indemnified, is of the greatest importance 
for the decision in this claim. I take occasion to stress the fact that in the 
case under discussion the crops were not destroyed by the forces, but were 
harvested and consumed by them. They were enjoyed by the troops and 
this appears to me to be one more circumstance in the case why I cannot see 
any reason whatever why the Government responsible for those troops should 
be exempt from the payment for such crops.

The opinion of the majority being different, I do not consider it necessary 
to enter into a discussion in detail as to what should be the amount of the 
indemnity for such crops. I only take occasion to observe that I certainly 
am not of the opinion that there should be applied the entire price which 
was paid or was being paid at that time for these crops in the market. In 
the inventory which serves as a basis for the claim, the value is calculated on 
the basis of the price per sack of garbanzos, wheat, corn, etc. and these prices 
appear to be those of the grain prepared and negotiable. The prices men
tioned cannot be applied for a calculation of the value of the crops confiscated 
which were still in the field and awaiting harvesting. The cost of harvesting, 
labor and transportation to market had not been borne by the proprietor 
and should be deducted. The claimant has not furnished details or elements 
for estimating such expenses. They must be calculated in equity and I am 
of the opinion that at least one third should be deducted.

I am of the opinion that an indemnity of $60,000, national gold, more or 
less, would not have been excessive. I believe that there would be grounds 
for charging interest for the reasons given in the award on the claim of 
Federico Griese (Case No. 3) and in my dissenting opinion in the case of 
Guillermo Buckenhofer (case No. 139).

[Ibid.]
The Italian-Mexican Commission organized pursuant to the terms of the 

convention of January 13, 1927 also disallowed indemnity for the destruction 
of growing crops. (Luis Occelli, Italy v. Mexico, claim no. 66, ms. opinions, 
unpublished.)

The French-Mexican Commission organized pursuant to the terms of the 
convention of September 25, 1924 awarded damages for the loss of growing 
crops in the case of Louis et Joseph Feuillebois (France v. Mexico). (<Sentence 
no. 45, ms. opinions, unpublished.) The Commission, M. Verzijl, President, 
took the position that the greatest caution must be exercised in assessing the 
damages in such a case, as growing crops are subject to great vicissitudes. Later, 
when the Commission was reorganized, it declined to allow damages for the 
loss of growing crops in the case of Compania Azucarera del Paraiso Novello 
(France v. Mexico). CSentence no. 70, ms. opinions, unpublished.)

291 Docket 337; ms. Department of State.
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Umpire Thornton awarded $1,000 with interest on this claim and 
stated that:

With regard to the losses which the claimant alleges that he suffered from acts 
committed by the forces under General Corona, the Umpire is inclined to think 
that there is some ground for the complaint, and although the proofs are not 
very complete, and the values of fodder taken, fences broken down, and the 
horse carried off, are now shown, the Umpire is impressed with the conviction 
that the claimant is certainly entitled to some compensation on this account, 
although the Mexican Government cannot be charged with paying for the 
destruction of property during an actual encounter which one witness states 
that he saw on claimants property. The Umpire will put the abovementioned 
losses at $1000 which is probably much less than their real amount, but which 
in the absence of better proof he does not feel justified in exceeding.

In the case of Alexander R. Barrington (United States v. Mexico),292 
Umpire Thornton, of the same Commission, held that the claimant 
should be compensated for corn and cotton crops which were seized 
and destroyed and for fences which had been unnecessarily torn down 
and burned by Mexican troops under the command of Colonel Para.

The Domestic Commission on Claims (or the Southern Claims 
Commission, as it was generally referred to), composed of Asa Owen 
Aldis, J. B. Howell, and Orange Ferriss, Commissioners, appointed 
by the United States under the act of Congress approved March 3, 
1871,293 in its report of December 11, 1871 to the Speaker of the 
House of Representatives, stated that:

In estimating the value of property we have been guided not only by the 
evidence on behalf of the particular claimant, but by the knowledge of prices 
which we obtain in examining the numerous cases before us, and by the tables of 
prices furnished by the Commissary and Quartermaster's Departments. The 
report of the Commissary General, showing the prices paid by the Department 
for all the leading articles of subsistence for each month during the war at all the 
principal markets of the Union, has been of great service. By adding to the price 
at the nearest market the cost of transportation to the place where the claim 
accrued, we get a fair measure of the value of the property claimed.

Similar tables of prices have been furnished by the Quartermaster General. 
They have been of much use in reducing the inflated and exaggerated estimates 
which claimants generally put upon their property. The natural tendency of 
men to overestimate the value of their property (especially when compensation is

292 Docket 365; ms. Department of State.
293 The act of Congress approved March 3, 1871, making appropriations to 

supply deficiencies in the appropriations for the fiscal years ending June 30, 1870 
and June 30, 1871, and for former years and for other purposes, provided that the 
three Commissioners of Claims appointed under the act should—

receive, examine, and consider the justice and validity of such claims as shall 
be brought before them, of those citizens who remained loyal adherents to 
the cause and the government of the United States during the war, for stores 
or supplies taken or furnished during the rebellion for the use of the army of 
the United States in States proclaimed as in insurrection against the United 
States, including the use and loss of vessels or boats while employed in the 
military service of the United States. [16 Stat. 515, 524.]
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•expected from the Government) is well illustrated by the compensation asked 
for the “superior and elegant" horses, the “best" mules, the “remarkably fine 

and fat" cattle, and the “new" rails which the Army seems 
disallowedY UG always to have found wherever it went. We have endeavored 

to ascertain the fair market price, and not to allow for an 
enhanced value occasioned by the temporary presence of the Army.

There are some articles of which particular notice should be taken.
Fence-rails.—These were usually taken for fuel. We have allowed for them 

as wood, at the rate of 100 rails per cord, (the rule adopted by the Quartermaster's 
Department, and which is believed to be just for the average farm fences,) and 
at the price usually of $3 per cord, the average common price of wood when taken 
upon the farms to be hauled to the camp or the market. The damage to the 
owner is more than this, for rails are worth more than wood, and without fences 
the farmer loses to a great extent the use of his land; and the country being 
denuded of wood, he has to pay an increased price to replace them. But we are 
precluded from estimating the damage, and, in conformity to the usage as to 
supplies, can allow only for the rails as fuel.

Cotton.—This seems to have been taken in some instances to strengthen 
fortifications, but probably only in cases of emergency. It has never been paid for 
by the Government when so used, but has been regarded as “loss by the casualty 
of war." (See Digest of the Opinions of the Judge Advocate General, pp. 97 
s,nd 98, and cases there cited.) When taken for beds in hospitals it has been 
paid for as hospital stores.

Tobacco.—Until the act of March 3, 1865, tobacco was not furnished to the 
Army. Under that act it has been issued to those who use it, and charged to 
them on the pay-rolls.

In the claims that have come before us, tobacco has not usually been regarded 
as a supply, and therefore has been disallowed.

Claims for tobacco alleged to have been taken and issued to the troops at 
Atlanta, Georgia, under the order of General Sherman of September 8, 1864, 
are pending before us. The examination of them is still going on, and they 
will be reported upon hereafter.294

Trees

Claims for the value of trees have been presented to arbitral 
tribunals on several occasions. In the case of William Means, 
Executor of Auguste Labrot (France v. United States),295 decided by the 
Commission established by France and the United States in 1880, 
a claim was presented for the value of standing trees. In 1862 
Lahrot, a French national, owned a grove of locust trees in Kentucky, 
within the Federal jurisdiction. The trees were destroyed by order 
of General Lew Wallace of the United States Army, in order more 
effectively to defend his position. It was contended on behalf of the 
claimant that the grove was of great value, as it added to the beauty 
of the landscape, and that the estate was injured to the amount of 
$6,000 by the destruction of the grove. The counsel for the United 
States contended, on the other hand, that the value of the grove, 
consisting of three acres of locust trees supposedly 12 inches in diameter

294 H. Misc. Doc. 16, 42d Cong., 2d sess., December 14, 1871, pp. 6-7.
295 Boutwell's Report (1884) 189, docket 272.
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and 30 to 40 feet in height, could not have exceeded $400. The 
Commission made an award of $1,500.

During the World War Rentiers Geny and Alfred et Pierre G6ny, 
all French nationals, had their property seized by a German seques
trator who unnecessarily appointed a keeper for the property, 
although the owners of the sequestrated property had already provided 
for proper supervision of their estate. The keeper ordered trees 
felled (even though the condition of the forest did not require it) and 
took wood away from the estate. The German Government was held 
liable in damages by the Franco-German Mixed Arbitral Tribunal 
established under the Treaty of Versailles. Compensation was 
required to be made not only for the fees and liquidation expenses 
paid to the sequestrator, together with the unnecessary cost of the 
keeper, but also for the value of the felled trees and of the wood carried 
away.296

One of the cases decided by the British-Mexican Claims Commis
sion (established in accordance with the conventions of November 19, 
1926 and December 5, 1930) was that of The Anzures Land Company 
(.Limited) (Great Britain v. Mexico).297 In 1912 the claimant, a 
British company, had purchased a woods known as “Alcanfores” near 
Chapultepec, Mexico. This woods, covering an area of some 23 
hectares, had been planted in 1890 with eucalyptus trees. In 
February 1915 Constitutionalist forces under the command of 
General Alvaro Obregon took Mexico City, and some of his forces 
encamped on the property of the claimant. A few days after their 
arrival, the soldiers commenced to cut down the woods “Alcanfores”, 
and local citizens helped them in the work of destruction. The woods 
was completely destroyed. No attempt was made by the authorities 
to prevent the cutting or to punish the offenders.

The Mexican National Claims Commission, with which a claim 
was filed for 240,000 gold pesos as the value of the woods, after 
taking evidence and after considering the advice of experts and the 
report of its own investigation agent, awarded the company 71,087.50 
gold pesos. The company accepted this decision on April 13, 1925. 
But the award was not paid, and the company then presented a claim 
to the British-Mexican Commission for 240,000 gold pesos. The 
latter Commission saw no reason in this case why it should not be 
satisfied with the evidence and the considerations guiding the national 
tribunal in the making of its award, particularly in view of the fact 
that the former award had been made at a time less remote from the 
occurrences of which complaint was made. The Commission made 
an award of 71,087.50 pesos Mexican gold.

206 I Recueil des decisions des tribunaux arbitraux mixtes (1922) 394.
297 Further Decisions and Opinions of the Commissioners (London, 1933) 202, 

docket 99.
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An arbitration took place in 1931 and 1933 between the Govern
ments of Greece and Bulgaria in accordance with the terms of article 
181 of the Treaty of Neuilly. The claim of the Greek Government 
Forests arose in connection with alleged rights in certain

forests in Central Rhodopia of which Greek nationals 
had been dispossessed by Bulgarian authorities. The territory 
involved had been ceded to Bulgaria by Turkey in 1913 under the 
terms of the Treaty of Constantinople. According to the Greek 
Government, between the years 1908 and 1911 during the Turkish 
regime, the right to exploit the forests in question was acquired for 
a long period of time by persons who subsequently purchased certain 
portions of the forests and who formed the Dospath-Dagh Company, 
Ltd., in 1913. The Bulgarian Government, however, would not 
allow the exploitation of the forests by the interested persons. In 
1913 the Bulgarian authorities took possession of the forests and, in 
1918, after instituting a series of inquiries and consultations of experts 
regarding the legal status of the forests, proceeded to confiscate them 
for the benefit of the state. In 1926 the Bulgarian authorities granted 
a concession for the exploitation of the same forests to an international 
group. Bulgaria contended that after the annexation of Central 
Rhodopia in 1913, the Government of Bulgaria considered the forests 
as domanial forests belonging to the successor of the Ottoman State.

Article 181 of the Treaty of Neuilly, which formed the basis of the 
dispute, provided that:

Transfers of territory made in execution of the present treaty shall not prejudice 
the private rights referred to in the Treaties of Constantinople, 1913, of Athens, 
1913, and of Stamboul, 1914.

All transfers of territory made by or to Bulgaria in execution of the present 
treaty shall, equally and on the same conditions, ensure respect for these private 
rights.

In case of disagreement as to the application of this article, the difference shall 
be submitted to an arbitrator appointed by the Council of the League of Nations.

In accordance with the Report of the Jurists, on the basis of which 
the Council of the League of Nations named Mr. Osten Unden of 
Sweden as Arbitrator, Mr. Unden had to decide, in the first instance 
as a jurisdictional matter, whether article 181 was applicable to the 
territory where the forests were located; and whether the difference 
between the two Governments constituted a disagreement in regard 
to the application of article 181, notwithstanding the fact that the 
alleged private rights which were the subject of the Greek claim were 
connected with territories which were not ceded by virtue of the Treaty 
of Neuilly.

On November 4, 1931 the Arbitrator held that even though the 
text of article 181 of the Treaty of Neuilly was somewhat obscure, 
its provisions were applicable to the territory where the disputed 
forests were located; and, accordingly, he retained jurisdiction of
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the case for the purpose of deciding the other points in dispute 
submitted to him by the two Governments.298

Thereafter, on March 29, 1933, the Arbitrator held:
(1) that claimants of Greek nationality had certain rights 

“essentially similar to that of an owner" in the lands in con
troversy which should have been respected by the Bulgarian 
Government and that “cutting" rights held under contracts 
were “acquired rights" within the meaning of article 10 of the 
Treaty of Constantinople which had been interfered with;

(2) that, in view of the existence of the confiscatory order and 
law and the general refusal of the Bulgarian Government to 
respect acquired rights, it was useless for the claimants to 
appeal to the Bulgarian courts, which must follow Bulgarian 
law, and that, in view of article 181 of the Treaty of Neuilly, 
local remedies in Bulgaria need not first have been exhausted;

(3) that restitution of the forests was impracticable; and
(4) that indemnity should be allowed and paid by the Gov

ernment of Bulgaria, based on the value of “the exploitation 
contracts" at the date of dispossession with interest from that 
date, together with interest from the date of the arbitral award.

The award made in 1933 was as follows:

Greek
contention

The undersigned, appointed Arbitrator by the Council of the League of Nations 
to decide a dispute between

The Greek Government, “Plaintiff," and 
The Bulgarian Government, “Defendant,"
After having heard the arguments and conclusions of the parties, has made the 

following decision:
The Greek Government requested that the Arbitrator decide:

(1) That the claimants possess in the forests in question property rights 
and rights of exploitation acquired in conformity with Turkish legislation 

prior to the annexation to Bulgaria of the territory in 
which these forests are located.

(2) That Bulgaria had the obligation towards Greece 
of recognizing, respecting and causing to be respected these rights, which 
were envisaged and protected by the provisions of Articles 10 and 11 of the 
Treaty of Constantinople and of Article 181 of the Treaty of Neuilly.

(3) That in spite of its international obligations, the Government of 
Bulgaria has manifestly violated these rights by depriving the claimants 
of their property and preventing them from exercising their rights.

(4) That Bulgaria could plead in excuse neither the Turkish laws, the 
import of which is absolutely favorable to the claimants, nor her own legis
lation, which cannot for any reason defeat her international obligations and 
of which the meaning is, moreover, contrary to her contentions.

(5) That the Bulgarian Government has thereby made itself inter
nationally responsible toward the Greek Government and consequently 
assumed the duty to make reparations to the claimants adequate to the 
damage which it unjustly caused them;

298 28 American Journal of International Law (1934) 760-773.
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Damages
claimed

(6) That this reparation must include restitution of the property of which 
the claimants were dispossessed, or, failing that, the payment as indemnity

of its actual value, and the payment of an indemnity for 
the deprivation of enjoyment suffered by the claimants, 
representing in regard to each of the forests in question 

the exact amount of damage suffered, calculated according to the rules in 
force in the forest administration and taking into account the value of the 
woods and pasture lands in Bulgaria during the deprivation of said enjoyment.

(7) That, calculated upon these bases, the indemnity due on these various 
counts amounts to a total of 20,880,000 gold Leva, or of 40,710,977.50, 
dependent upon whether or not the claimants secure effective restitution of 
their property.

(8) That interest will accrue upon the sum charged to the Bulgarian 
Government from the date of the award and shall be paid to the Greek 
Government at the intervals and under the conditions fixed by the Arbitrator.

The Bulgarian Government requested the Arbitrator to:
# (1) Declare himself incompetent;

defense^ (2) Hold that the demand of the Greek Government
cannot be entertained until the remedies before Bulgarian 

tribunals have first been exhausted;
(3) That in any case it cannot be entertained so far as concerns the brothers 

Tevfik and Hakki Hadji Ahmed, and the Bulgarians Pierre Sallabacheff, 
Minko Semerdjieff and Pantcho Apostoloff;

(4) That even reduced to the interests of the Greek nationals alone, Ath. 
Christophacopoulos, Jani Doumas and Demetrios Kehaiya, the claim cannot 
be entertained as to the fourteen yailaks in which claimants allege they have 
concessions for exploitation;

(5) Exclude from the present case the claims pertaining to the forest- 
pasturage Kara-Bouroun and to those parts of the yailaks Gougouche, 
Chabanitza and Toursounitza which are situated in Greek territory.

Collaterally to the main issue:
(6) Hold that the Greek nationals on whose behalf the Greek Government 

brought the present suit had not legally acquired any rights in the nineteen 
yailaks with the forests in dispute, either under the Turkish regime up to 
the Turco-Bulgarian Treaty of Constantinople of September 16/29, 1913, or 
under the Bulgarian regime after that time;

(7) That, therefore, the Bulgarian Government in not recognizing these 
alleged rights of the claimants in the aforesaid public forests did not violate 
its international obligations (Articles 10 and 11 of the Treaty of Constan
tinople and Art. 181 of the Treaty of Neuilly);

(8) That consequently the Bulgarian State owes no reparation to the 
Greek Government acting in behalf of its nationals.

Incidentally,
(9) Appoint a commission of assessors, which, after study on the spot, 

shall render its opinion as to the damages eventually owing by Bulgaria and 
as to the determination of the amount of interest damages.

At the close of the oral arguments the two parties announced that they main
tained without any change the above-mentioned conclusions reached in their 
respective memorials. However, the representative of the Greek Government 
declared that his government was disposed to accept the mediation of the Arbi
trator in the matter of an agreement upon the amount of damages to be paid in 
case he should hold the Bulgarian Government responsible in the present case.
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The claimants

In regard to the incidental request of the defendant for the appointment of a 
commission of assessors to determine the extent of the alleged damage, the agent 
of the plaintiff declared he left this question to the discretion of the Arbitrator.

Findings of Fact

I
As indicated by the summary exposition of the basis of the present case, out

lined in the arbitral award of November 4, 1931, the Greek Government is acting 
in the case in the interest of certain private persons, styling themselves Greek 
subjects, who assert rights of property and of exploitation in forests situated in 
Central Rhodopia. This territory was ceded in 1913 to Bulgaria by the Turkish 
Empire by the Treaty of Constantinople and has since then remained annexed 
to Bulgaria, which has exercised sovereignty there without interruption.

In the opinion of the Greek Government, the Bulgarian Government did not 
respect said rights of property and exploitation that those entitled to them had 
acquired prior to the annexation to Bulgaria of the territories where the forests 

are situated. The claimants whose cause the Greek Govern
ment espouses in this dispute are the following five persons: 

Athanasius Christofacopoulos, Tevfik Hadji Ahmed, Hakki Hadji Ahmed, 
D6mttrius Kehaiyas and Jean Doumas. They were all Greek subjects at the 
time of the acquisition of the rights in question, but changed their nationality in 
consequence of the provisions of the peace treaties concluded in 1913 between 
Turkey, on the one hand, and Bulgaria and Greece, respectively, on the other. 
Having acquired their rights in conformity with Turkish law, they should have 
benefited by the principle of respect for acquired rights expressly sanctioned by 
the Treaty of Constantinople. [Italics added.]

II
In regard to the acquisition of timber and proprietary rights in the forests, 

the following information was furnished by Greece. The above-mentioned 
Christofacopoulos and Tevfik were the chief promoters of the forest enterprise.

They took in as associates a few friends and members of their 
families, that is, the persons designated above, as well as the 
person named Sadik Ibrahim, a Turkish subject, with whom 
they formed U Association exploitante des ForUs de Dospath Dagh, 
Tevfik and Christofacopoulos directed the enterprise. But in 

most of the important contracts by which the association secured the exploitation 
of the principal forests of Dospat Dagh, it appeared under the name of Maison 
de Commerce du Gumuldjinali Tevfik effendi & Ciej or merely SocUU Tevfik effendi 
<Sc Cie. This name was assumed as a matter of prudence, the company being 
anxious to appear as a venture carrying the name of a Turk.

The forests in which the timber was bought by the associates are called Avanli, 
Kara-Bouroun, Korfanli, Chabanidja, Kodja Kargalik, Tchal, Bitchaktchi- 
Diranli, Tilkili, Souloudjak, Hamam-Bounar, Olouk-Yedik, Sabourdja-Alan, 
Kemali-Tchoral and Toursounidja. The Greek Government produced the con
tracts of “sale,” signed in 1910-1912, as well as registered titles relative to the 
forests to establish the property right of the “sellers.” Reports of an official 
survey and specifications, required by Turkish law, were also introduced. The 
registered titles were delivered during the period September, 1913-June, 1914, 
by the General Land Registry at Constantinople. They all constitute “certifi
cates of ownership in place of definitive titles.”

The forests of which the associates acquired ownership are called Kavgali, 
Tchakmakli, Barakli, Kadjarli and Gougouche. For these also the titles produced 
were “certificates of ownership in place of definitive titles.” Certain acts of sale

Rights to timber 
and proprietary 
rights granted 
by Turkey
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and surveyors' reports pertaining to the five forests mentioned above were likewise 
introduced. The titles and acts recited above will be the subject of a more 
detailed analysis later on. However, it should be brought out at this point that 
the Greek Government insists that the authority or probative value of the pro
prietary titles of the Turkish Land Registry is great, and deservedly so, and 
formulates as follows the rule of the Turkish doctrine and jurisprudence gov
erning the matter: “Every title is to be presumed in principle to be authentic; 
but it can be contradicted in court. But as long as the one who attacks it does 
not furnish written proof, of certain date, in support of his contentions, the 
court must hold the title good and rely upon its terms.”

On the other hand, the Bulgarian Government formulated certain observations 
concerning the official documents above mentioned, notably on the subject of 
the “certificates of ownership taking the place of definitive titles”, the probative 
value of which it formally denies. Besides a great number of inaccuracies and 
irregularities with which these certificates were tainted, the Bulgarian Govern
ment emphasizes the fact that they are a special kind of certificates issued pur
suant to an ad hoc decision after the Bulgarian occupation and not in use before 
that time. The Bulgarian Government thinks it very unusual that all the original 
titles should have been lost, and alleges that the Bulgarian tribunals and adminis
trations had previously, that is, immediately following the liberation of the 
country in 1878, been flooded with a quantity of Turkish titles to property, more 
or less inexact, given by conniving employes of the Turkish Land Registry for 
realty situated in Bulgaria. It had even been necessary to warn the Bulgarian 
authorities by ministerial circulars of 1882 and 1884 against Turkish titles of 
this kind. The Bulgarian Government is thoroughly convinced that the certifi
cates of ownership introduced in evidence are false and not in conformity with 
the original titles and with the registry of titles. As to the reports and specifi
cations, the Bulgarian Government maintains that they were not drawn up in 
conformity with the regulations covering the matter and that they are defective 
in several ways.

In reckoning the purchase price of the forests, the associates, according to the 
statements of the Greek Government, put into the enterprise a total sum of
73,000 Turkish pounds. The Bulgarian Government brought out the fact 
that, according to the titles and documents presented by the claimants, they had 
paid for the right of exploiting the fourteen forests above-mentioned the total 
sum of 13,260 Turkish pounds, and for the acquisition of ownership of the five 
forests also mentioned above, 4,700 Turkish pounds, that is to say, 18,000 gold 
Turkish pounds, or about 400,000 gold francs in all for the nineteen forests in 
dispute.

Ill

Cession of 
territory to 
Bulgaria

After the cession to Bulgaria of the territory in which the enterprise was situated, 
the associates formed on February 9, 1915, under the firm name Dospath-Dagh 

with offices at Philippopoli, a limited liability company, tak
ing in with them two new Bulgarian associates, General 
Sallabacheff and M. Semerdjieff. The contribution of the two 
new associates was only that of skill and acquaintance with 

the administration and proper exploitation of the forests. By a company letter 
of May 15, 1915, a one-sixteenth share in the profits of the forests Souloudjak, 
Bitchaktchi-Diranli and Kodja-Kargalik was allowed M. Apostoloff, a Bulgarian 
subject. On the other hand, the Greek Government asserts that the participation 
in profits, never realized, offered to Apostoloff and promised in exchange for 
services never rendered, gave him no right in the assets of the company. The 
statutes provided for the transfer to the name of the company of the forests of 

114297—36----- 93



1464 CHAPTER V

which the former associates were the owners, as soon as the transfer of property 
rights in the new Bulgarian territory had been authorized by legislative action.

Among the provisions of the charter of the company the following should 
be cited:

This day, the 9th of February, 1915, at Sofia, the undersigned Tevfik H. Ah- 
medov of Gumuldjina, Hakki H. Ahmedov, of Gumuldjina, Sadik Ibrahimov 
Or anization of ®a^on^a» Athanasius N. Christofacopoulos, of the village of 
new^mpmry0 Klissoura (Kostour), Dimitre N. Kehaya of the village of 

Klissoura (Kostour) and Yani N. Douma of Salonika, acting 
in our name and on our behalf, on the one part, and the undersigned 
Peter Sallabascheff, of Sofia, retired general, and Minko Chr. Semerdjiev 
of Varna, acting in our name and on our own behalf, have agreed upon and 
undertaken the following:

1. The two contracting parties have organized a commercial limited 
liability company under the firm name Dospath-Dagh.

2. The main office of the company is at Philippopoli. It may open as 
many branch offices in the Kingdom as may be necessary.

3. The company has for its purpose the exploitation in a modern and 
proper way of the private forests granted in the Rhodope mountains, bought 
together with the land, as well as those leased solely for exploitation by the 
parties of the first part, as follows:

4. The company is organized for a period of six years from the 19th of 
February, 1915.

5. The parties of the first part, namely, Tevfik H. Ahmedov, Hakki H. 
Ahmedov, Sadik Ibrahimov, Athanasius N. Christofacopoulos, Dimitre 
Kehaya, Yani N. Doumas, have raised a capital of 2,600,000 (two million 
six hundred thousand) levas for expenses and purchase by contract of wood 
material from the forests mentioned in letters c, i, j, k, 1, m, n, o, p, q, r, of 
Art. 3 of the present contract, and from the forests bought with the land, 
mentioned in letters a, b, d, e, f, g, h, s, of the same Art. 3 of the present 
contract. The contracts of exploitation of the forests, the procurations in 
the names of the parties of the first part, shall be immediately transferred by 
notarial act to the name of our company as soon as the* Ministry of Agri
culture shall have approved them, and the right of ownership in the forests 
purchased with the land, mentioned in letters a, b, d, e, f, g, h, s, of Art. 3 of 
the present contract, shall be transferred to the name of the company by 
notarial act as soon as the transfer of property rights in the new territory 
of the Kingdom shall be authorized by legislative act. The rights of the 
parties of the first part in the forests enumerated in Art. 3 of the present 
contract are transferred to the company. The documents relating to these 
forests are kept in the company safe.

6. The parties of the second part, namely, Petro Sallabascheff, retired 
general, and M. Chr. Semerdjiev, shall contribute as capital their knowledge 
of the administration and proper exploitation of the forests of the company, 
which are valued at 600,000 (six hundred thousand) levas.

7. The capital contributed by the parties of the first part, composed of 
real estate valued at 2,660,000 (two million six hundred sixty thou
sand) . . . i2"] levas, and the intellectual capital of the parties of the second

2" “This figure is very probably due to an error. As a matter of fact, the capital 
contributed amounts, according to paragraph 5, to 2,600,000 levas, and the total 
of 3,200,000 levas, indicated below, supposes, if the intellectual capital is 600,000 
levas, a contributed capital of 2,600,000 levas.”
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part estimated at 600,000 (six hundred thousand) levas, constitute the capital 
of the company, the total of which is 3,200,000 (three million two hundred 
thousand) levas. Shares to the number of 640 shall be issued immediately 
after the signature of the present contract for this capital. The shares shall 
carry the signatures of the Board of Directors. Every twenty shares is 
entitled to a vote.

8. The shares are divided as follows:
(a) The parties of the first part, namely, Tevfik H. Ahmedov, 

Hakki H. Ahmedov, Sadik Ibrahimov, Athanasius N. Christofacopoulos, 
Dimitri y Kehaya and Yani N. Doumas, receive 520 (five hundred twenty) 
shares, of which they become absolute owners.

(b) The parties of the second part, namely, Petro Sallbascheff, retired 
general, and M. Chr. Semerdjiev, receive 120 (one hundred twenty) shares 
of which they become absolute owners.

Concerning the functioning of the new company, the two governments disagree 
completely. The Greek Government asserts that the transfer of the forests to 
the company never took place, so that the rights acquired by the associates never 
changed owners and that the new company could never in fact have functioned 
in Bulgaria. As a consequence of the refusal of the Bulgarian Government to 
recognize the proprietary rights of the claimants in the five forests belonging to 
them in their own right, on the one hand, and the rights accruing to them from 
the fourteen contracts acquiring timber rights, on the other hand, there was no 
realization of the contributions promised by the associates and the company 
remained without capital. The prohibition of trading between enemies, a 
principle of international law affirmed by the laws promulgated in 1917 in Bulgaria 
as well as in Greece, implied, moreover, in consequence of the entrance into the 
war by Greece on the side of the Allies and against Bulgaria, the annulment of 
the very agreement of organization. This annulment was confirmed by Article 
180 of the Treaty of Neuilly. On this point it must also be recalled that the 
general meeting of stockholders on June 20, 1920, proceeded to rescind the acts 
of the company.

The Bulgarian Government presents the character of the Dospath-Dagh 
Company and its r61e in the case under consideration in a totally different light. 
This company was not only validly constituted and registered as a Bulgarian 
company, but also existed and functioned in fact. It was never dissolved and 
still exists today. By the contribution in kind of the nineteen disputed forests 
on the part of the associates, it acquired the right of property or concessions in 
said forests, the agreement of organization being under Bulgarian law a purely 
consensual contract which was perfect and produced all its effects by the sole 
agreement of the parties. The reference in the agreement of organization to 
the approval of the Ministry of Agriculture and to legislative authorization had 
no other purpose but to assure formally the rights of the company in regard to 
third persons. The notarial transfer was made subordinate to the legislative 
authorization because at that time notarial sales were still governed by a royal 
proclamation of December 1, 1912, forbidding all sales and transactions concern
ing real property in the new territories acquired from the Turkish Empire. On 
the Bulgarian side, it was emphasized also that the Dospath-Dagh Company 
acted, after 1920 also, as owner or concessionnaire of the disputed forests.
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IV
There is a difference of opinion not only on the question of knowing who is 

the owner of the alleged rights of property and concession, but also on the nature 
and extent of these rights. The Bulgarian Government 
argues that no private individual could, according to Turkish 
law, acquire complete ownership in these forests, which had 
the character of public property in which individuals could 
possess only very limited rights of enjoyment.

It was therefore legally impossible, according to the Bulgarian argument, 
that the disputed forests should be the absolute property of the claimants or 
their grantees. The “certificates of ownership” were consequently inaccurate 
on this point, besides not conforming with the original deeds and the records of 
the General Land Registry at Constantinople. The latter contained no mention 
of “forest,” falsely carried in the certificates produced by the claimants as the 
result of the culpable connivance of some Turkish employ^. In reality it was a 
matter of public lands, of winter and summer pasture lands. The fundamental 
Turkish law limited the extent of the right of enjoyment of the possessor of land 
according to its intended purpose, and pasture lands were exclusively intended 
for the pasturing and watering of cattle. While the forests were intended for 
the cutting and commercialization of the timber, which was the result of the 
possessive title, the enjoyment and utilization of winter and summer pasturage 
consisted solely of a right to the grass and running water, a right of pasturing 
and watering, to the exclusion of every other right. The inhabitants had, 
however, permission to cut wood for their personal needs in return for payment 
to the Treasury of certain taxes. The Greek Government refuses to yield to 
this point of view: the physical origin of the land would be, according to that 
government, pastures, become forests in the course of time by the natural growth 
of trees. The registered titles carried, respectively, under the heading concern
ing the nature of the land, mention of “pasture land” concurrently with that 
of “forest.”

V
Next, the question of the nationality of the claimants must be considered, 

granting that the defendant denies the right of the plaintiff to speak before 
b . an international tribunal for the interests of the two biothers,

Nationality of Tevfik and Hakki, because of the nationality which they pos-
c aiman s sessed at the time the damage was caused them by the alleged
confiscation of the forests.

All five original associates were undeniably Turkish subjects prior to the 
Balkan wars of 1912 and 1913, and one of them, Sadik Ibrahim, remained so 
without ever changing his nationality. His share in the disputed forests, there
fore, is not included in the claims of the Greek Government. The two partners 
Sallabacheff and Semerdjieff, associated with the others in 1915, and Apostoloff, 
accepted as a partner in the course of the same year, so far as is known, always 
had Bulgarian nationality during the period covered by the present case.

In regard to the brothers, Tevfik and Hakki, the Greek Government asserts 
that they changed nationality twice. Having obtained Bulgarian nationality 
in 1913, they then acquired Greek nationality in 1920, due to intervening terri
torial changes and by reason of the fact that they had established themselves 
in Western Thrace, which passed successively from Turkey to Bulgaria and from 
the latter to Greece. The acquisition by the two brothers of Greek nationality 
took place legally when Western Thrace was given over to Greece according to the 
Treaty of Neuilly, and, from the point of view of Greek domestic law, by virtue 
of the Greek law on the global nationalization of the inhabitants of the annexed

Owners of and 
extent and 
nature of rights 
in dispute
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territories. That was binding upon Bulgaria by reason of Articles 44 and 158 
of the Treaty of Neuilly. The Greek Government also invokes in support of 
its argument certain documents, among which were documents issued March 30, 
1931, by a Mixed Subcommission for Exchange of Populations and establishing 
the fact that Tevfik and Hakki were recognized as non-exchangeable Greek 
subjects, settled in Gumuldjina, as well as certificates drawn up by the Consul 
General of Greece at Constantinople and establishing that the two brothers were 
undeniably Greek subjects and had the right to reside freely in Constantinople. 
Although they were Bulgarians from 1913 to 1920, it should be kept in mind that 
the rights claimed by them dated from the time when they were Turks and that 
the violations of which they complain were not consummated until after the 
conclusion of the Treaty of Neuilly, when they became Greeks and thereby 
acquired the right to invoke the international protection of the Greek Govern
ment. To deprive them of this protection in the present case would be at variance 
with the present tendency of international law to consider diplomatic protection 
as the necessary means of safeguarding individual rights in international inter
course.

The Bulgarian Government does not deny formally that the three associates 
Christofacopoulos, Doumas and Kehaiyas became Greek subjects, expressing, 
however, a doubt in this regard. Concerning the brothers Tevfik and Hakki, it 
maintains on the contrary that they were not Greek subjects. After having 
acquired Bulgarian nationality by virtue of the Treaty of Constantinople of 
September 16/29, 1913, the two brothers settled in Turkey and were treated by 
the Turkish Government as Turkish subjects. The Bulgarian Government, 
therefore, formally denies their Greek nationality, and invokes in support of its 
assertion certain information and documents. In any case, Tevfik and Hakki 
could not, according to that government, have become Greek subjects before 
August 20, 1924, the date of the ratification of the Treaty of S&vres, under the 
terms of the third protocol of Lausanne, signed July 24, 1923, and on condition 
that they were actually settled in Thrace as the Greek Government alleges. But 
the Mixed Commission for Exchange of Populations by the two certificates of 
March 30, 1931, relied upon by the Greek Government, recognized them as 
non-exchangeable because they had been domiciled in Constantinople at the 
time of the entry into force of the instruments signed at Lausanne. Moreover, 
it was proved that one of the brothers, Hakki, died in Sofia, leaving heirs. While 
referring to the Arbitrator the task of determining the alleged Greek nationality 
of the two brothers, the Bulgarian Government states as an added fact that they 
could not in any case have become Greek subjects before the 20th of August,

The Bulgarian Forestry Administration took possession of the disputed forests 
in February, 1913, after the military occupation of those regions by Bulgarian 

. troops. The two parties are in disagreement upon the point of 
^ossesskJn of^1311 w^ether the Bulgarians, in occupying the region of Doevlen 
forSestsS1°n ° and taking possession of the forests, could reasonably doubt

that they held property possessed and exploited by private 
individuals. The Greek Government alleges that the associates had had installed 
in these forests sawmills run by water or motor and all the other mechanical 
means necessary for the sawing and squaring of timber, that they had proceeded 
to lay out ways of access to the interior of the forests, and had constructed 
depots and storehouses. At Kienstendjik a dozen sawmills had been set up, and 
charge of them given to an Italian expert with the assistance of 84 foremen and 
600 workmen, housed in special buildings. Numerous Decauville roads ran the 
length of the forests and a route of 50 kilometers had been constructed by the
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1914—protest

associates. The picture drawn by the Bulgarian Government is quite different: 
the Bulgarian occupation found in the litigated regions and forests nothing in 
particular in the nature of a large, well organized timber exploitation. A few 
small sawmills run by water, of meager output and quite primitive, scattered in 
the forests of the frontier region, with huts or very light sheds, some mountain 
paths, no carriage route, no D6cauville road, only a few habitations in the wood 
clearings authorized in the public forests. The configuration of the land, 
very mountainous, covered in all directions by vast domanial forests, likewise 
indicated the improbability of the existence of private forests in the midst of 
these vast mountainous wilds belonging to the state. Under these conditions the 
Bulgarian authorities did not hesitate to assume charge of all the forests in Central 

Rhodopia, which aroused no protest until the latter part of 
1914. It was during that year that the claimants were in 

communication with the Ministry of Agriculture of Bulgaria with a view of 
establishing their alleged rights in the disputed forests. Judging by the allega
tions of the Greek Government, the associates were able to carry on their venture 
on a reduced scale during 1914 and 1915 under an authorization given Tevfik 
Hadji Ahmed by a ministerial order of November 21, 1914. The Bulgarian 
Government is anxious to emphasize on this point that it would have been nec
essary for Tevfik to have been elected Deputy to the Bulgarian Parliament, a 
member of a group producing the necessary number to constitute the majority 
of the Radoslavoff Government, in order that the protests should have been 
addressed to the Ministry of Agriculture. The documents concerning the forests 
in dispute having been presented to the Ministry of Agriculture, the Minister, on 
August 10, 1915, appointed a commission composed of eminent Bulgarian jurists 
and officials, to examine the Turkish law in connection with the alleged rights of 
the interested parties. This commission made its report on January 22, 1916.

. . That same year the Ministry of Agriculture sent two of its
riv^tetities officials to Constantinople for the purpose of verifying the

titles and documents produced by the associates. Two other 
commissions were successively appointed: the first, created March 9, 1917, pre
sented its report on May 10, 1917; the second, constituted on March 21, 1918, 
presented its report on July 23, 1918. The Ministry of Agriculture also ordered 
an inquiry to be held on the spot by a high forestry official. The conclusions 
reached by these various inquests are differently interpreted by the two parties.

During all this time the Bulgarian Government, while awaiting the definitive 
. settlement of the controversy, did not permit the cultivation of

settlement the ^ores^s excePt upon payment of the price of cut wood at
the rate fixed for state forests. In the ministerial ordinance 

of August 4, 1916, mention is made of a dispute and in that of July 28, 1917, of 
the absence of a solution of the question of ownership of the forests.

On September 20, 1918, the Minister of Agiiculture addressed to the forest 
' inspectors in the annexed territories an order by which all 

^ro^ert^of" the forests in the category of those forming the subject of
the state the present litigation were to be considered as property of the

state. The text of this order was worded thus:
In conformity with Art. I of the Forest Law, all the yailaks within the 

limits of your district are property of the state.
The right of pasturing and watering of the former owners of the yailaks 

will be appropriated within a short period.
I cancel all prior orders of the Ministry by which the owners of the yailaks 

were given the right of enjoyment of the natural growth in the yailaks, as 
contrary to the provisions of the Forest Law.
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All taxes paid up to the present time by the owners of the yailaks for the 
exploitation of the trees in the yailaks shall be deposited in the Treasury.

The cultivation of these forests shall be carried out according to Art. 24 
of the Forest Law.

The owners of the yailaks shall be entitled only to the enjoyment of pastur
ing and watering in accordance with the proper documents verified by the 
public authorities with the originals. Otherwise, the right of pasturage shall 
be utilized as belonging to the state in accordance with the orders given by 
the Forest Law.

1919—protest
It followed that the various measures attempted by the parties were in vain.

In September, 1919, they addressed to the Bulgarian Govern
ment a formal protest signed by Tevfik, in which there was, in 

addition, the question of eventual recourse to the courts. By a request presented 
December 22, 1921, the parties then carried their complaint to the Greco- 
Bulgarian Mixed Arbitral Tribunal in Paris, which declared itself by decision of 
March 22, 1924, without jurisdiction in the case. Since the spring of 1921, the 
Greek Government has extended diplomatic protection to the parties and made 
representations to the Bulgarian Government in their behalf. In a note verbale 
of January 10, 1925, the Ministry of Foreign Affairs of Bulgaria finally informed 
the Greek Legation at Sofia that the Ministry of Agriculture and Public Domains, 
having examined the case, would hold that the Dospath-Dagh forests were yailaks 
and that the servitudes of pasturage and watering were, by virtue of Article 5 
of the Forest Law, taken over for the benefit of the state, which, in accordance 
with Article 4 of the same law, had taken possession of the forests. The inter
ested party in the case, the Dospath-Dagh Company, could, if it was not satisfied, 
safeguard its rights by taking the case into court, especially since the Ministry of 
Agriculture was not competent to pass upon the validity of titles to property.

The facts concerning the examination of the affair by the Council of the League 
of Nations, which resulted in the appointment of an Arbitrator under Article 181 
of the Treaty of Neuilly, are set out in the arbitral award of November 4, 1931.

Findings of Law

A. UPON THE PRELIMINARY QUESTIONS

I
Before proceeding to the consideration of the different legal questions raised 

by the parties, the Arbitrator wishes to point out that his r61e in the present case 
is defined by Article 181 of the Treaty of Neuilly, the tenor of which may be cited 
here:

Transfers of territory made in execution of the present 
treaty shall not prejudice the private rights referred to in 
the Treaties of Constantinople, 1913, of Athens, 1913, 
and of Stamboul, 1914.

All transfers of territory made by or to Bulgaria in execution of the 
present treaty shall equally and on the same conditions, ensure respect for 
these private rights.

In case of disagreement as to the application of this article, the difference 
shall be submitted to an arbitrator appointed by the Council of the League 
of Nations.

It follows from this text that the contracting parties, among them Bulgaria, 
bound themselves reciprocally by virtue of the provisions of said Article 181 to 
respect the acquired rights referred to in the treaties concluded following the 
Balkan Wars, especially in the Treaty of Constantinople signed in 1913 between 
Bulgaria and the Ottoman Empire. Said treaty contains the following provisions:

Art. 181- 
Treaty of 
Neuilly
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Article 10

Rights acquired previous to the annexation of the terri
tories, as well as the judicial documents and official titles 
emanating from the competent Ottoman authorities, shall 
be respected and held inviolable until there is legal proof 
to the contrary.

Article 11

The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized with
out any restriction.

The proprietors of real or personal property in the said territories shall 
continue to enjoy their property rights, even if they fix their personal resi
dence temporarily or permanently outside of Bulgaria. They shall be able 
to lease their property or administer it through third parties.

The Treaty of Constantinople contains no provision concerning the nationality 
of the individuals whose acquired rights Bulgaria engaged to respect. This 
being the case, one might ask whether Articles 10 and 11 of the treaty apply only 
to individuals who were Turkish subjects before the annexation and remained so 
afterwards, or whether they are equally applicable to persons possessing another 
nationality. Neither of the parties in the course of the present case has attempted 
to so limit the application of the two articles mentioned above, according to the 
nationality of the parties entitled. It also appears more likely that the purpose 
of the aforesaid provisions was to establish a guarantee of respect for rights ac
quired under the protection of Turkish legislation, independently of the national
ity of the parties entitled. This guarantee was, however, incomplete and of a 
very limited practical value as long as it could not be invoked by a signatory of 
the treaty other than Turkey.

In the opinion of the Greek Government, the conclusion of the Treaty of 
Neuilly has had the result of rendering more efficacious the above-mentioned 
provisions. Article 181 of said treaty changed the obligation assumed in 1913 
and 1914 toward the Turkish Empire by the three Balkan States into a general 
obligation of each of them toward all the signatories of the Treaty of Neuilly, 
and increased its practical value by assuring its observation through the guarantee 
of final recourse to arbitration. It is therefore by virtue of Article 181 that the 
Greek Government feels justified in invoking before the arbitral tribunal pro
vided by that article the obligation assumed in 1913 by Bulgaria towards the 
Turkish Empire of respecting acquired rights. It is understood that the Greek 
Government does not claim the right to exercise diplomatic and legal protection 
in behalf of persons other than those possessing Greek nationality.

This argument means, as regards the acquired rights of the claimants who had 
become Greek subjects following the Treaty of Athens of 1913, that these rights 
were already protected by the existence of the material provisions of Articles 10 
and 11 of the Treaty of Constantinople. But until the entry into force of the 
Treaty of Neuilly, the Greek Government, not being a signatory of the Treaty 
of Constantinople, had no legal grounds to set up a claim based upon the relevant 
stipulations of that treaty. Article 181 of the Treaty of Neuilly created this 
legal basis.

1913—Arts.
10 and 11— 
Treaty of 
Constantinople
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This point of view was not expressly contradicted by the defendant. It rather 
impliedly admitted it in its pleadings by invoking in its argument Articles 10 
and 11 of the Treaty of Constantinople.

# The Arbitrator adopts the interpretation of the Treaty of
Neuilly according to which the Greek Government can invoke 

Neuilly *n behalf of its nationals the provisions of Articles 10 and 11
of the Treaty of Constantinople.

This conclusion, however, concerns only the three claimants who had acquired 
Greek nationality in 1913, that is, Christofacopoulos, Doumas and Kehaya. 
The question of the other claimants is considered below (see Section III).

II

To the Greek claim the Bulgarian Government raised certain preliminary 
objections, reproduced below, relating to the incompetence of the Arbitrator or 
to the inadmissibility of the claim of the adverse party. It is therefore neces
sary to examine first of all the basis of these objections.

In its first two exceptions the defendant asks the Arbitrator to (1) declare 
himself incompetent, and (2) hold that the demand of the Greek Government 
cannot be entertained prior to the exhaustion of remedies before the Bulgarian 
courts.

The tenor of the written and oral arguments of the representatives of the 
Bulgarian Government is that the objection of incompetence is based on the 
argument that the dispute relates to questions of internal law. The function 
of the Arbitrator was discharged by the award already pronounced upon the 
applicability to the case, of Article 181 of the Treaty of Neuilly, that being the 
only question of an international nature. The Arbitrator is not competent to 
pass upon the question of whether the claimants obtained in a regular way pro
prietary and exploiting rights in the disputed forests. Only national courts are 
qualified to pass upon the very existence of a real property right.

The exception taken on the principle of exhaustion of local remedies can be 
considered as subsidiary to the first one. An action before an international 
tribunal to enforce private acquired rights is not, in any case, entertainable before 
the exhaustion of local remedies at the disposition of the claimant. This condi
tion not having been fulfilled in the present case, the result of the action can only 
be a dismissal of the suit.

Although these two exceptions are not absolutely identical, they include each 
other in part, and evidently arise from the same point of view: as a general rule, 
an international tribunal ought not to undertake the hearing of a dispute normally 
within the jurisdiction of national courts. It is expedient, then, to consider the 
two objections at the same time.

The provisions of Articles 10 and 11 of the Treaty of Constantinople impose 
upon Bulgaria the obligation to respect certain acquired rights and, besides, to 
respect the judicial acts and official titles emanating from the competent Turkish 
authorities. Said rights and titles “shall be respected and held inviolable until 
there is legal proof to the contrary.’’ Article 11 imposes upon Bulgaria the obli
gation to recognize without any restriction the right of land ownership in the 
ceded territories under the Turkish law concerning urban and rural realty.

In the present case, the defendant admitted itself bound, by virtue of an inter
national agreement, to respect the acquired rights referred to in Articles 10 and 
11. There is no divergence of opinion, therefore, on the validity of the principle 
itself. It is the opinion of the defendant, apparently, that, under these circum
stances, there exists no dispute according to the last paragraph of Article 181 of 
the Treaty of Neuilly.

114297—36-----94
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It is evident that this interpretation of the relevant texts is too restricted. 
When an international convention imposes upon one of the contracting parties 

the obligation to respect acquired rights and to recognize 
^fhsal°togenera^ titles until legal proof to the contrary, a general refusal
respect rights to conform to the rule embodied in the treaty may evidently 

constitute a violation of that obligation. But this violation 
can take other forms as well. It may also consist of a refusal to recognize in a 
given case the validity of a law, under the pretext that the law has not been suffi
ciently proved. The adoption by Bulgaria of an attitude implying the refusal 
of the Bulgarian authorities to respect the presumption in favor of the acquired 
rights and Turkish official titles, provided for in Article 10, may evidently con
stitute a violation of that article. In the present case, the Bulgarian authorities 
have denied the claimants the right to avail themselves of the presumption created 
by Article 10. The Bulgarian Government now maintains that it had special 
reasons for its refusal. This question belongs to the main point of the dispute 
and will be considered later. But the Bulgarian Government cannot withdraw 
from the examination of the Arbitrator the question of whether or not it was 
justified in refusing to recognize the contracts and titles of ownership produced 
by the claimants.

It may be noted, however, that, in exercising tre jurisdiction created by 
Article 181 of the Treaty of Neuilly, the Arbitrator will examine, as incidental 
only, the question of the actual existence of proprietary or other rights in respect 
to Turkish legislation (c/. Judgment No. 7 of the Permanent Court of Interna
tional Justice, page 42). But he cannot evaluate the attitude of the defendant 
in regard to provisions 10 and 11 without considering to a certain extent the 
questions of the existence, according to civil law, of the rights invoked by the 
claimants.

The Bulgarian Government also relied upon the well-known principle of inter
national law of prior exhaustion of local remedies. When, following the occupa
tion of the territory by the Bulgarian troops in 1912 and 1913, the Bulgarian 
Exhaustion of Forestry Administration took possession of the disputed forests, 
remedies it considered them as Turkish domanial property, destined to
unnecessary and become the property of the Bulgarian State by the final annex- 
useless ation of the territory. The possession of the Forestry Admin
istration having been thus established, the individuals claiming rights in the 
forests should, according to the defendant, have asserted their rights in the usual 
legal way by resorting to the Bulgarian courts of competent jurisdiction. The 
demands of the claimants are therefore hardly justified on their face. The 
Bulgarian Government alleged, moreover, that the titles produced by the claim
ants are tainted with irregularities of form so obvious that they could not be 
considered as establishing the so-called acquired rights. This fact constitutes an 
additional reason for considering the question as belonging to the jurisdiction
of the national courts.

On the Greek side, on the other hand, the special aspects of the present dispute 
are insisted upon. The rule of exhaustion of local remedies cannot be pleaded in 
the present case against the Greek Government, first, because recourse to national 
courts offers the claimants no possibility of obtaining justice, these tribunals 
being bound on the matter by Bulgarian national legislation, and next because 
Article 181 of the Treaty of Neuilly carries the implicit exclusion of the rule. 
Concerning the Bulgarian national legislation, the plaintiff cites the law of 1904 
which renders useless all recourse to Bulgarian courts.

The objection here considered is not justified either, and for several reasons.
First of all, under the legal presumption embodied in Article 10 of the Treaty 

of Constantinople, the Bulgarian Forestry Administration could not refuse to
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recognize the rights and titles of the claimants without “legal proof to the con
trary.” The exception of exhaustion of local remedies would have more founda
tion if the Forestry Administration had itself taken the initiative in a suit against 
those holding title and this action had been pending, or even if the Bulgarian 
Government had raised this objection so that it could later institute a legal 
action before those tribunals against the parties allegedly entitled. But the 
Bulgarian Government has in no way manifested such an intention. Under 
these circumstances, it is the duty of the Arbitrator to declare that, in case the 
Bulgarian Government had wished to contest the validity of the contracts and 
titles produced, their annulment, except in case of manifest irregularities of 
form, could have been brought about only by judicial decision (c/. Judgment 
No. 7 of the Permanent Court of International Justice, page 42). The examina
tion made by the administrative authorities was not sufficient to satisfy the 
requirement of Article 10, according to which tne presumption shall prevail 
“until legal proof to the contrary.” Moreover, the Bulgarian Government itself 
admitted—see the text of the note verbale addressed on January 10, 1925, to the 
Greek Legation at Sofia, cited above—that the Ministry of Agriculture which 
examined the titles of the claimants “is not a tribunal which can pass upon the 
validity of titles of ownership.” The rule of exhaustion of local remedies is 
necessarily restricted in its application by the establishment in the terms of the 
treaty of said legal presumption.

Besides, the rule of exhaustion of local remedies does not apply generally when 
the act charged consists of measures taken by the government or by a member 
of the government performing his official duties. There rarely exist local remedies 
against the acts of the authorized organs of the state.

To this consideration the plaintiff adds another. The Ministry of Agriculture, 
in proceeding definitely to confiscate the forests, relied upon the above-mentioned 
Bulgarian law of 1904 according to which all the yailaks were to be considered 
as domains of the state. Considering that this law was not modified so as to 
admit of the application of a special regime in the annexed territories, the claim
ants had reasons for considering as useless any action before the Bulgarian courts 
against the Bulgarian Treasury.

The conclusion from the foregoing considerations is that the objection on the 
ground of incompetence and of inadmissibility of the Greek claim must be 
overruled.

Ill

It is proper to consider next the competence of the Greek Government to act 
in behalf of the brothers Tevfik and Hakki Ahmed who acquired Bulgarian 

nationality in 1913.
Claims of former .
Bulgarians Gn ^his question the defendant has drawn up an exception
disallowed thus worded:

That in any case, it (that is, tne demand of the Greek 
Government) cannot be entertained in so far as concerns the participation 
of the brothers Tevfik and Hakki Hadji Ahmed, and the Bulgarians Peter 
Sallabacheff, Minko Semerdjieff and Pantcho Apostoloff.

Of the two questions thus mentioned, only the first has a preliminary char
acter and will be treated here. The defendant denies that the Greek Gov
ernment can act as protector of the Ahmed brothers in this case. On the other 
hand, the plaintiff claims nothing for the benefit of the three Bulgarian asso
ciates, and the defendants exception therefore only has the result of reducing 
the eventual shares of the other associates in a sum corresponding to the finan
cial interests of the Bulgarian subjects in the forestry enterprise.
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The two parties argued at some length the nationality of the brothers Tevfik 
and Hakki Hadji Ahmed, upon which they hold rather divergent opinions. 
However, they are agreed that in 1918 the brothers were both Bulgarian subjects. 
At the time of the act complained of—the alleged confiscation of the forests— 
they were therefore undeniably nationals of the country which took the steps 
charged. Under these circumstances it is not admissible, according to com
mon international law, to admit the right of the Greek Government to present 
claims in their behalf for these injurious acts, inasmuch as the latter were caused 
by their own government. 1 ‘By taking up the case of one of its subjects and 
by resorting to diplomatic action or international judicial proceedings on his 
behalf, a state is in reality asserting its own right—its right to ensure, in the 
person of its subjects, respect for the rules of international law.” (Judgment 
No. 2 of the Permanent Court of International Justice, page 12.) This being 
so, Greece cannot base a claim on the fact that a Bulgarian national was in
jured by confiscatory measures on the part of the Bulgarian Government, even 
though he later became a Greek subject. Neither is there ground for interpret
ing Article 181 of the Treaty of Neuilly and the provisions of the Treaty of 
Constantinople to which that article refers, as extending to such a degree the 
right of the Greek Government to undertake the diplomatic and legal protec
tion of persons acquiring Greek nationality as a result of various recent peace 
treaties.

The conclusion is that the reclamation of the Greek Government cannot be 
entertained as regards the two claimants Tevfik and Hakki Ahmed.

IV
The Bulgarian Government has requested the Arbitrator, as an exception 

(under No. 5) to
Exclude from the present case the claims pertaining to the forest-pasturage 

Kara-Bouroun and to those parts of the yailaks Gougouche, Chabanitza 
and Toursounitza which are situated in Greek territory.

On this point the defendant declared that the forest of Kara-Bouroun was 
situated in a region in dispute between the Bulgarian and Turkish Govern
ments before the wars of 1912-13. In the opinion of the Bulgarian Govern
ment, this region was part of the territory formerly Bulgarian. In support 
of its allegation, the defendant produced a letter issued from the Forests and 
Hunting Section of the Bulgarian Ministry of Agriculture and Public Lands, 
dated August 12, 1932. It states particularly:

Concerning the forest in the yailak Kara-Bouron, this forest, situated 
west of the former Turco-Bulgarian frontier and forming part of the State 
Forest of Fot&ne, has always been, as well before the Balkan War as at the 
present time, in the possession and under the administration of the Forestry 
Office of Fotdne, District of Pechtera.

There was also produced a letter from the Bulgarian General Staff, dated 
August 16, 1932, in which it is declared that the said lands of Kara-Bouroun 
have always been a part of Bulgarian territory and have been guarded by Bul
garian troops. A map published in 1907 by the General Staff, a copy of which 
was introduced during the argument, confirms that the frontier was, according 
to Bulgarian opinion, laid out in the manner indicated thereon.

The plaintiff maintains that the fact that the territory was in dispute be
fore the conclusion of the treaty is not important, and that it did not actually 
belong to Bulgaria except by virtue of the treaty.
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In view of the precise data furnished by the Bulgarian Government on this 
question, and in view of the limits upon the jurisdiction of the Arbitrator laid 

down by Article 181 of the Treaty of Neuilly, the Arbitrator 
daimed bmer^ *s 0P*n*0n the plaintiff has not proved its right to 
Bulgaria bring before him a claim against the Bulgarian Government

on the subject of the rights of Greek citizens in the forest
of Kara-Bouroun.

As to the other three forests which are partly situated in Greek territory, 
the plaintiff denied the allegation of the defendant, but maintained, in addi
tion, that the quantity of wood sold in accordance with the cutting contracts 
could have been obtained in any case in Bulgarian territory. The Arbitrator 
could not, in view of this latter possibility, allow the Bulgarian objection as 
a preliminary exception.

V

The defendant presented, in the form of an objection of inadmissibility, 
a request to remove from the case the claim of the plaintiff concerning the 
fourteen yailaks in which claimants allege rights of exploitation.

This point, which is rather a question of substance, will be considered later.

B. ON THE MAIN ISSUE

In declaring admissible the reclamation of the Greek Government, the Arbi
trator has not taken a final position concerning the existence of the acquired 
rights claimed by the plaintiff on behalf of its nationals. The preliminary ques
tion includes in effect the jurisdiction of the Arbitrator as it has been established 
by the provisions of Article 181 of the Treaty of Neuilly. The conclusion to 
which the Arbitrator has come in the first part of that judgment is that the 
defendant is not justified in withdrawing from the consideration of the Arbitrator 
the question whether or not the acquired rights of certain Greek subjects have 
been violated. In the opinion of the Arbitrator, that is not a question which 
is within the exclusive jurisdiction of the national courts of Bulgaria. The rule 
of prior exhaustion of local remedies cannot be invoked in the case as a defense 
n intended to prevent the examination of the main point of the
presented dispute. It is the Arbitrator’s function to judge whether or

not the attitude of Bulgaria towards the parties in interest 
implies, on the part of that country, a failure in its international obligations 
contained in Article 181 of the Treaty of Neuilly.

The general argument of the defendant concerning the jurisdiction of the 
Arbitrator being thus rejected, it remains for the Arbitrator to consider in order 
each of the claims presented by the plaintiff. First, however, it will be proper 
to consider certain questions, raised by either one or the other of the parties in 
the course of the case, which concern all the claims, or most of them, and are 
therefore of a rather general character.

II
It follows from the preceding arguments that the Greek Government bases 

its claim on the fact that the Bulgarian Government took possession of several 
forest tracts in which Greek nationals held certain rights and declared them 
state property. When the Bulgarian Forestry Administration took possession 
of them—which appears to have taken place in February, 1913—a state of war 
existed between Bulgaria and the Turkish Empire. It has been stated on the 
part of Bulgaria that there was then no ground for supposing the existence of
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private forests. No claim was asserted before the last half of 1914. The claim
ants having brought their complaints to the attention of the proper authorities, 
the Bulgarian Ministry of Agriculture and the special commissions appointed 
by it for this purpose submitted them to a scrupulous examination. It was 
not until 1918 that the inquiry was completed. A letter from the Minister of 
Agriculture, dated September 20, 1918, gave notice of the final decision to treat
the disputed forests as public forest lands.

The Bulgarian Government now declares that that measure was proper, 
chiefly because the forests had, according to Turkish legislation, the character 
of public domains in which individuals could generally have no other rights than a 

very restricted right of enjoyment, (right of pasturage). Private 
Nature of owners of yailaks (public pasture land placed at the disposition
pnva n private cattle) could not, according to the opinion of the
defendant, exploit the trees thereon. These yailaks, according to this argument, 
were in the category of real property, denominated miri in Turkish terminology, 
as distinguished from that called mulk, that is to say, realty owned by individuals 
with full rights of ownership.

That question constituted the main subject of the inquiry undertaken by 
the commissions appointed by the Minister of Agriculture of Bulgaria to examine 
the claims. The first of these commissions, according to a prochs-verbal of Janu
ary 22, 1916, arrived at the conclusion that the proprietors (possessors), of the 
yailaks are at the same time owners (possessors) of the natural forests situated 
within the limits of these yailaks, and that in order that they should be treated 
as such it was sufficient for them to present either the proces-verbal of the execu
tion of the judicial inquiry and the formal decision, or other documents stating 
that the judicial inquiry had been completed and that the fixation of the tax 
Orman Resmi (a kind of tithe on forests) had been proceeded with. The second 
commission, according to the procbs-verbal of May 10, 1917, made a similar 
decision. In its opinion, the judicial inquiry and the fixation of the Orman 
Resmi tax serve to confirm the right of possession (ownership) and of enjoy
ment of the yailaks in the forests to the proprietors to whom titles of possession 
of yailaks had been delivered, thus legally modifying the very nature of the prop
erty which is thus transformed from yailaks into forests. The result is that the 
commissions admitted the possibility of the existence of private rights in the 
trees growing in a yailak, although private rights of this kind can be conceded 
only in pursuance of a special procedure and on the basis of an inquiry under
taken by the competent authority.

In finally declaring on September 20, 1918, that the disputed forests were to 
be treated as public forests, the Bulgarian Minister of Agriculture did not rely 
upon the Turkish law in force in the territory before annexation, but on the 
Bulgarian Forest Law of 1904: “In conformity with Art. 1 of the Forest Law, 
all the yailaks within the limits of your district are property of the state.”

In the note verbale addressed on January 10, 1925, to the Greek Legation at 
Sofia by the Ministry of Foreign Affairs of Bulgaria, mention is likewise made 
of the fact that the Bulgarian State had taken possession of the forests in dispute 
conformably to Article 4 of the Bulgarian Forest Law. Nor did this note invoke 
the Turkish law in force prior to the annexation.

It may be noted here that one of the commissions above mentioned expressly 
pointed out certain differences existing between tne Bulgarian law as applied 
by the courts, on the one hand, and the Turkish law, on the other, in regard to 
the treatment of realty of the kind in question.

It may be concluded from the lengthy discussion which took place in the 
course of the case on the question whether the disputed forests had the char
acter of mulk or of miri, that the Bulgarian thesis is accurate as regards the
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assertion that the properties were miri lands and not mulk lands. But it was 
proved on the part of Greece that individuals could also, under Turkish law, 
obtain concessions of miri lands with rights so extensive that they were permitted 
to utilize or even dispose of the timber growing thereon. The question whether 
it is necessary to characterize as a right of ownership the legal situation of the 
possessors of yailaks who have duly secured such extensive rights seems to be 
a rather theoretical one. This is confirmed by a letter of the Ministry of Foreign 
Affairs of Turkey to the Bulgarian Legation at Ankara, dated August 18, 1932, 
in which the following passage appears:

Those persons having a right of ownership in property in the categories 
of miri and vakouf enjoy all the rights recognized by the law in every owner 
of mulk property. They also possess, equally with the latter, the free and 
entire disposition of this property and consequently can alienate it, pledge 
it as security, bestow it as a gift; and on their decease this property passes 
into the ownership of their legal heirs. This property cannot return under 
the administrations of the Miri or of the Vakouf except only in the cases 
provided by law and notably in the case of escheat. Likewise, these ad
ministrations have no legal right to reenter into possession of this property 
in any other guise. The fact that this property has been recorded in the 
land register or indicated in the title deeds as Miri, Vakou or Mulk could not 
give rise to any distinction between them as to the right of disposal of such 
property.

It may be mentioned that the Mixed Commission on Greco-Bulgarian Emigra
tion was confronted with the same problem and that in 1929 it decided to con
sider the forests situated on the yailaks as private property.

The conclusion of the Arbitrator is, therefore, that according to Turkish law, 
the possessors of yailaks could have been in a legal situation essentially similar 
to that of an owner and consequently could have had the right to use and dispose 
of the trees. The Turkish law in force in the annexed territory before 1913 did 
not forbid the concession to private persons of rights in the timber growing on 
the yailaks. Under these circumstances, it is not indispensable to the settle
ment of the present dispute to decide the point of whether these rights must be 
considered rights of full ownership or rather as in the nature of a permanent 
usufruct.

Ill

As said above, the defendant formulated a preliminary exception requesting 
the Arbitrator to hold

That even reduced to the interests of the Greek nationals only, Ath. 
Christophacopoulos, Jani Doumas and Dem&tre Kehaya, the claim cannot 
be entertained as to the fourteen yailaks in which claimants allege they have 
concessions for exploitation.

We will now proceed to consider this exception, which touches on a rather 
basic question.

The defendant asserts that the claims of the plaintiff founded on the 
fourteen cutting contracts made by claimants with the owners of certain forests, 
could not be very well based upon the juridical nature of cutting rights, for 
such rights include only personal obligations toward the grantee and not rights 
of property or other real rights. The measures of the Bulgarian Government 

were therefore aimed at the proprietors and not directly at 
the persons holding the right to cut. If the rights in question 
are personal obligations, the action of the claimants should be 

directed against their grantors, and the Greek Government has no direct recourse

“Gutting5
contracts
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against the Bulgarian Government. The defendant refers on this point to a 
clause inserted in the contracts, according to which the “vendor” agrees to take 
all useful and proper measures to remove any obstacles which might later arise 
to injure his property rights. Added thereto is the following passage:

In case he cannot succeed in so doing, and it is shown that all the rights 
of the vendee are destroyed, the vendor agrees to indemnify the vendee for 
all the damage suffered by the latter, without recourse to any protest or 
questioning whatsoever.

The plaintiff asserts in rebuttal that the cutting contracts imply the sale of the 
trees and that the buyer must be considered as the- owner. The clause in the 
contracts cited above does not mean that the obligation imposed by it upon the 
grantor is the only possibility open to the parties having the rights in question. 
The latter were, as owners of the trees, victims of confiscatory measures taken 
by the Bulgarian Government.

The two parties have developed in detail the reasons working in favor of both 
theses. The Arbitrator has concluded that the rights of cutting of the kind in 
question—rights not recorded in the land register—belonged under Turkish law 
to the domain of personal contract rights.

It remains then to determine whether the legal nature of the cutting rights 
prevents the Greek G overnment from presenting claims based on international law.

It should first be recalled that the right of a state to assert claims under common 
international law is disputed in cases of the kind here in question. According 
to one generally accepted opinion, a claim can be made not only in case of viola
tion of property rights resulting from measures taken by the authorities of another 
country, but also, for example, when the claimant possesses in a foreign country 
a mortgage on realty or on a ship which has been confiscated. But generally, in 
a case in which the demand of the claimant is based, for example, upon the fact 
that his debtor in the foreign country has become insolvent as a result of con
fiscation, diplomatic intervention or action before an international tribunal based 
on common international law will not be allowed (c/. Borchard, Diplomatic Pro
tection of Citizens Abroad, 295-300).

There are frequently found in international treaties provisions for the pro
tection of rights other than real ones. Several instances may be cited in the peace 
treaties concluded following the last World War.

In the present case it is a question of the interpretation of Article 181 of the 
Treaty of Neuilly and of Article 10 of the Treaty of Constantinople. The first 
of these two articles speaks of “private rights,” and the second of “acquired 
rights.” Article 11 of the Treaty of Constantinople enunciates, moreover, a 
special rule concerning “property rights in land.” It seems necessary, because 
of the context, to interpret the first two expressions as not limited to real rights. 
Hence, if, after the annexation of the territory in dispute, the Bulgarian Govern
ment had promulgated a law annulling, for example, all the personal contract 
rights acquired before the annexation in relation to the inhabitants of the terri
tory, that law would have to be considered as incompatible with Article 10 of 
the Treaty of Constantinople.

Concerning the cutting rights, it can be said that they are not entirely annulled 
since the subsidiary right to an indemnity accorded the parties in interest by the 
grantors in the cutting contracts has not, so far as known, been abrogated. Some 
doubts may therefore arise as to the competence of the Greek Government to 
interpose in behalf of persons holding cutting rights. It is also possible that, 
according to Turkish law, rights of cutting were so precarious that a regular 
cession of the realty to a new owner would have resulted in the impossibility of 
asserting the cutting right against the latter by transforming it into a right to 
indemnity against the grantor. This point was not entirely clarified during the
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hearings. But, in the present case, the Bulgarian Minister of Agriculture pro
hibited all further cutting, with full knowledge of the claims of the contending 
parties, giving as the sole reason the fact that the forests were state property 
according to the Bulgarian Forest Law of 1904. The Bulgarian Government 

therefore took a step directly aimed at the rights of cutting as 
^th^amtrsKJts we^> an(* based on the unjustifiable ground that the conces

sion of that kind of rights was not allowable because the forests 
were the property of the state. Under these circumstances, it can hardly be 
doubted that the attitude of the Bulgarian Government concerning the cutting 
rights was incompatible with the respect for “acquired rights” imposed upon 
Bulgaria by Article 10 of the Treaty of Constantinople.

IV

The defendant made several observations on the subject of the proofs intro
duced by the plaintiff in support of the right of the claimants in the forests. 
Evidence The documents produced were, in its opinion, filled with such

manifest irregularities that they could not uphold the presump
tion of the existence of the alleged rights of the claimants.

First, it is proper to make an observation of a general kind as to the nature 
of the titles of ownership produced by the claimants. As was mentioned above, 
the claimants sought to prove their rights of ownership in the forests—either 
those of the persons who granted the cutting rights to the claimants or those 
of the latter themselves—by invoking a species of documents called “certificates 
of ownership in place of definitive titles.” No original title of ownership or of 
possession (tapou) was produced. Nor does the defendant think it very prob
able that all the originals without exception were lost; it advances the hypothesis 
that the tapous were not produced because they contained references disadvan
tageous to the allegations of the claimants. On the subject of the certificates 
produced, the defendant remarks that they are a hitherto unknown and unused 
form of proprietary titles. It was by virtue of a special decision of the Grand 
Vizier of May 1, 1329 (1913), that the Turkish authorities issued these certifi
cates, which were not in use prior to that time in Turkey, and then only for real 
property situated in the territories taken away from the Turkish Empire after 
the Balkan War. Hence the Government of Constantinople at the time of that 
decision of the Grand Vizier in fact no longer exercised authority in the territories 
occupied by the Allied Powers. Under these circumstances, the Bulgarian Gov
ernment denies that the acts and decisions of the Turkish authorities of Con
stantinople have any effect in relation to the territories under Bulgarian occupa
tion and jurisdiction.

While admitting that the new form of titles of ownership was not in use in 
1913, the plaintiff maintains that even after the occupation or annexation of the 
territory by Bulgaria, the Turkish authorities retained the right to determine 
the form of the certificates confirming the rights in real property which such per
sons had acquired in the past under the Ottoman regime.

The Arbitrator agrees with the opinion in that regard expressed by the plaintiff. 
The obligation assumed by Bulgaria to respect official titles emanating from the 
Turkish authorities implies the obligation to recognize the certificates of owner
ship duly issued by the competent Turkish authority on the basis of the Turkish 
land register in which the property was recorded.

But the defendant raises objections likewise in regard to the content of the 
certificates. Relying upon an attestation issued by a Turkish official upon whom 
it devolved to keep the land title register, it asserts that the certificates contain 
certain indications not conforming to the register. This inaccurate information



1480 CHAPTER V

in the certificates relates, on the one hand, to the juridical nature of the forests 
and, on the other, to their extent. Thus one finds in certain certificates the 
indication that the forests had the character of mulk (full ownership), while the 
register does not contain such an indication at all, but contains others according 
to which the forests are miri land. In addition, certain certificates mention 
“forest,” while the register designates the same property only as “yailak” 
(pasturage land).

The Arbitrator does not. see any reasons for him to cast doubt upon the accuracy 
of the defendant’s allegation concerning the non-confoimity on certain points of 
the certificates with the land title register—being based upon the attestation of a 
Turkish official, and obtained through the Ministry of Foreign Affairs of Turkey. 
However, it seems probable that it was the competent Turkish authority who 
inserted the information in question in the certificates at the time of their issuance. 
If the Bulgarian administration had thought that the certificates were falsified 
it could at any time, by bringing action before the proper Bulgarian court, have 
called for a judicial decision concerning their validity or their probative value. 
It appears, however, that the allegation of falsity was formulated only during the 
present litigation.

It is nevertheless decisive that the certificates produced by the defendant on 
the subject of the contents of the land title register confirm the fact that in essen
tial points these titles are in conformity with the land register. In view of the 
conclusion to which the Arbitrator came above on the question of the difference 
existing between mulk and miri according to Turkish law, decisive importance 
should not be given to the question whether one or the other of these terms was 
employed in the register for the property in dispute.

V
1. Concerning the forests of Kavgali and Tchakmakli, the plaintiff asserted the 

right of ownership for Christofacopoulos and Tevfik, relying upon six “certificates
Date of of ownership in place of definitive titles.” No contract of sale
acquisition and was produced. The certificates establsih the fact that the
termination of grant of the right of ownership was recorded in the land register 
rights in ]y[ayy 1913. The defendant called attention to the fact
that the acquisition of the right of ownership took place after the Bulgarian 
occupation of the territory in which the forests are situated and in violation of 
the proclamation of King Ferdinand of December 1, 1912, providing as follows:

On and after the day of occupation it is forbidden to enter into contracts 
or transactions of any sort whatever dealing with immovable property 
located in the occupied territories.

All instruments concluded after the 5th of October, 1912, are held void 
at law.

It is evident that the certificates of ownership lose their probative value as 
proofs of acquired rights if it appears from them that the cession of those rights 
took place at a time when such cession was not allowed. The question therefore 
arises whether there are grounds for taking into consideration the proclamation 
of King Ferdinand from the point of view of international law.

The Treaty of Constantinople provides that “rights acquired previous to 
the annexation of the territories . . . shall be respected.” We should compare 
with this text the declaration annexed to the treaty, in which the Turkish Govern
ment declares as follows:

In regard to Article 10 of the treaty, the Imperial Ottoman Government 
declares that it has not consented, since the occupation of the ceded territories 
by Bulgarian forces, to transfers of rights to individuals for the purpose of 
limiting the sovereign rights of the State of Bulgaria.
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The terms of Article 10 of the Treaty of Constantinople might lead to the con
clusion that Bulgaria engaged to respect rights acquired in the territory in question 
before the entry into force of the treaty. At that time only did the sovereignty 
pass definitively to Bulgaria. The word “annexation” is not so exact, however, 
that it necessarily excludes an interpretation fixing the crucial moment at a prior 
date. It should be noted that the Treaty of Athens of November 1/14, 1913, 
between Turkey and Greece (Article 6), as well as the Treaty of Stamboul of 
March 1/14, 1914, between Turkey and Serbia (Article 5), contain the word 
“occupation” instead of “annexation” in the text of the corresponding provisions. 
The two allies of Bulgaria in these two treaties with Turkey did not engage to 
respect rights acquired after occupation. This fact is not without importance in 
the interpretation of the Treaty of Constantinople, since it is hardly likely that 
the contracting parties would have wished to make a distinction on this point 
between the treaties. Besides, it should be noticed that the Treaty of Constan
tinople does not invalidate the proclamation of King Ferdinand but, on the con
trary, contains in an annex a declaration tacitly expressing the same idea as the 
proclamation in regard to grants of property by the Turkish Government to 
private individuals.

Exclusive of the argument concerning the meaning of the word “annexation” 
in Article 10 of the Treaty of Constantinople, an argument which touches on 
the preliminary question of the competence of the Arbitrator, a still more definite 
conclusion may be arrived at by other means. Bulgaria promised to respect 
rights validly acquired before the annexation. The aforesaid proclamation of 
King Ferdinand forbade grants of realty. If this prohibition was legally valid, 
the acquisition in May, 1913, of the two forests now in question is not valid. 
One may set aside here the question of how this problem should be considered 
from the point of view of common international law. But it is important to 
establish that Turkey, by the Treaty of London of May 17/30, 1913, previously 
alienated her sovereignty over this territory in favor of the Allied Powers, that is, 
Bulgaria, Greece, Montenegro, and Serbia. It is true, as the plaintiff pointed 
out, that the Treaty of London was never ratified and its provisions were modified 
in part by later treaties. But a provision of the Treaty of Constantinople de
clares that the provisions of the Treaty of London are to be enforced in regard to 
the Imperial Turkish Government and the Kingdom of Bulgaria in so far as they 
are not abrogated or modified by the stipulations of the Treaty of Constanti
nople. It follows, in the opinion of the Arbitrator, that the proclamation of 
King Ferdinand had full legality for the territory, at least from the date of the 
signature of the Treaty of London. It has not been established by the plaintiff 
that the sale took place prior to that date.

It may be presumed also, with reference to what has been said above, that the 
expression “annexation” in Article 10 of the Treaty of Constantinople contem
plates a date which is not subsequent to May 17/30, 1913.

As a result of the foregoing, the plaintiff cannot base any claim in favor of the 
claimants on a right of ownership acquired in these two forests.

2. With regard to the forests of Barakli and Madjarli, the defendant main
tained that they were acquired by Christofacopoulos and Tevfik by contract 
of sale drawn up on April 1, 1914, before the second notary at the court of first 
instance of Sofia. The plaintiff, however, could not produce any other proofs 
of the acquisition of proprietary rights except a copy from the register kept 
by the aforesaid notary showing that a contract of sale concerning a forest was 
entered into on the above-mentioned day by Christofacopoulos and Tevfik and 
certain designated persons, and certificates of ownership delivered for the vendors 
and other persons concerning the two forests. On the Bulgarian side, it was 
pointed out that the contract of sale was not produced and that, in any case, it
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did not fulfill the condition required by Bulgarian law by which the grant of real 
property must be made by notarial deed drawn up by the notary under whose 
jurisdiction the property is located, under penalty of being void. On the Greek 
side, the opinion was expressed that a deed to which the signatures of the con
tracting parties are legalized before a notary, and which is copied in the notary’s 
book, takes on the character of a notarial deed. Moreover, in case the Arbitrator 
decides that the bare ownership of these two forests was not transferred to the 
claimants, due to an irregularity of form, the plaintiff bases its claim on a prior 
contract for the purchase of the wood cuttings from these forests.

The results of this recital is that the plaintiff has produced no title of owner
ship nor any other conclusive proof concerning the two forests of Barakli and 
Madjarli. The legal presumption of acquired property rights is therefore not 
established. In this case there is still less proof of a right acquired before the 
annexation of the territory and consequently falling within the jurisdiction of 
the Arbitrator. The exploitation contract likewise invoked by the plaintiff was 
concluded March 16, 1908, for a period of ten years from the beginning of the 
cutting, without right of renewal. According to the very terms of the contract, 
it must have expired in 1918. Under these conditions it could not serve as the 
basis for a claim.

3. In regard to the forest of Gougouche, the plaintiff maintained that Tevfik 
acquired ownership of it in January, 1908. . . . [30°] In support of this allega
tion plaintiff invoked a certificate showing that Tevfik is the owner of the forests 
and that a statement to that effect was entered in the land register in January, 
1908. The certificate was delivered September 21, 1913. Certain observations 
were made on behalf of Bulgaria in regard to the certificate. And it must be 
admitted that the certificate contains certain irregularities. Under the heading 
“Explanation of reasons for drawing up the title,” the following information is 
found:

Copy taken from the official records on written demand of Tevfik Effendi 
who, in his quality as lessee duly established by certificate, requested the 
delivery of this copy, pleading the loss of the original in his possession de
livered in January 1326, based upon entries inscribed at that date by pur
chase from Edhem Effendi.

In this note Tevfik is designated as “lessee,” while he is named “owner” 
in another place in the same certificate. Neither does the year 1326 (1910) 
indicated in the certificate conform to another statement made in the certificate 
according to which the acquisition of the right of ownership by Tevfik was reg
istered in 1324 (1908). It appears, however, from the copy of the register pro
duced by the defendant that the entry was made in 1908. In one (copy of a) 
“letter of specification” of September 5, 1325 (1909), Tevfik is likewise designated 
as the owner entered in the register. Another inaccuracy in the certificate, it 
appears, is the indication of the area as 140 ancient deunums while the register 
shows the figure 40.

In spite of the irregularities pointed out on this subject, the Arbitrator is 
of the opinion that the documents produced ought to have been recognized 

by Bulgaria as titles of ownership until proof to the contrary 
Documents by judicial means. In refusing to recognize these titles the
°resumed to defendant, therefore, failed in its international engagements,
be regular 4. Concerning the forest of Toursounidja, the defendant ob

served that no cutting contract was produced. It objects 
therefore to this claim being taken into consideration. The plaintiff alleges that 300

300 “The plaintiff dates its title from 11324-1909’ and an expert’s report from 
‘1325-1910.’ It appears, however, that it should have placed the dates at 
‘1324r-1908’ and *1325-1909.’ ”
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the contract was lost, but submits at the same time that its existence is sufficiently 
established by the tenor of the titles of ownership appertaining to this forest.

It is true that Tevfik is designated in these deeds as “the lessee of the forest,” 
a status “duly proved by certificate.” But, on the other hand, there exists no 
information concerning the content of the contract. The plaintiff has not proved 
therefore that the defendant failed in its obligations concerning respect for ac
quired rights, or rather concerning the rule of presumption contained in Article 
10 of tne Treaty of Constantinople. The Arbitrator is therefore obliged to 
reject the claim presented on the subject of this forest.

5. The contract produced by the plaintiff concerning the cutting rights in 
the forest of Hamam-Bounar was drawn up on February 7, 1910, for a period of 
five years, without the privilege of renewal. This contract does not provide 
for the sale of a fixed quantity of wood. Therefore, according to its own terms, 
it must have expired in 1915. The Arbitrator, therefore, cannot do otherwise 
than reject the claim concerning this forest.

6. Concerning the other cutting rights, the defendant raised various objections 
to their validity. These observations are aimed at either the incompetence of 
the alleged owner of a forest to grant a right of cutting, or at some irregularities 
in the form of the statements covering the description of the forests which are 
obligatory according to Turkish law, or else at the absence of a decision of the 
proper authorities concerning the approval of such statements.

After examining all the documents concerning the various forests, the Arbitrator 
has, however, arrived at the conclusion that, there being no judicial decision 
invalidating the alleged rights, he must proceed on the presumption of their 
validity, assuming that no manifest and serious irregularities have been shown.

The result of the examination of the various points at issue may be summed 
up as follows:

The defendant’s claim in regard to the forest of Kara-Bouroun cannot be con
sidered (see Title IV, A) and the claims concerning the forests of Kavgali, Tchak- 
makli, Madjarli, Barakli, Toursounidja and Hamam-Bounar must be rejected.

Among the claims based on the right of ownership there is ground for allowing 
only that concerning the forest of Gougouche.

Among the claims based on the right of cutting for a limited time and a fixed 
quantity of wood, there is ground for allowing the following eleven, that is, those 
concerning the forests of Avanli, 01ouk-Y6dik, Korfanli, Tchal, Souloudjak, 
Kodja-Kargalik, Sabourdja-Alan, Bitchaktchi-Diranli, Chabanidja, Tilkili and 
Kemali-Tchoral.

VI
It follows from the conclusion drawn by the Arbitrator above, that the attitude 

of the defendant in regard to the claimants did not accord, as far as concerns 
certain of the forests in question, with Article 10 of the Treaty of Constantinople 
and with Article 181 of the Treaty of Neuilly. Considering the damage thus 
caused the plaintiff by the defendant, the latter must be held to pay an indemnity.

It was suggested in the course of the proceedings that, should the claim be 
upheld in whole or in part, the defendant should be obliged to restore the 
forests to the claimants. The plaintiff, however, left to the discretion of the 
Arbitrator the expediency of such restitution.

The Arbitrator is of the opinion that the obligation of restoring the forests 
to the claimants cannot be imposed upon the defendant. There are several 

. . reasons which may be given in favor of this opinion. The
impracticable claimants in whose behalf a claim put forward by the Greek

Government has been held admissible, are partners in a com
mercial organization composed of other partners as well. It would therefore be 
inadmissible to compel Bulgaria to restore integrally the disputed forests. More
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Partnership
interests

over, it is hardly likely that the forests are in the same condition that they were 
in 1918. Assuming that most of the rights in the forests are rights of cutting a 
fixed quantity of wood, to be removed during a certain period, a decision holding 
for restitution would be dependent upon an examination of the question whether 
the quantity contracted for could be actually obtained. Such a decision would 
also require examining and determining the rights which may have arisen mean
while in favor of other persons, and which may or may not be consistent with 
the rights of the claimants.

The only practicable solution of the dispute, therefore, is to impose upon the 
defendant the obligation to pay an indemnity. This solution also encounters 
serious difficulties by reason of conditions peculiar to the instant case.

Here may be discussed a preliminary objection raised by Bulgaria, which 
was not considered along with the other objections because it belongs rather to 

the main issue of the dispute. The defendant alleged that the 
demand “is not admissible in so far as concerns the participa
tion of the Bulgarians Pierre Sallabacheff, Minko Semerdjieff 

and Pantcho Apostoloff.”
As was remarked before, this objection implies the obligation, in calculating 

the final indemnity, to deduct the shares which would have reverted to the three 
persons above mentioned according to the partnership contract. Of these three 
persons, Apostoloff’s share would be Yu of the net profits of three forests, while 
the share of the other two would be that indicated in the partnership contract. 
On behalf of Greece it was observed, as mentioned above, that the participation 
of Apostoloff was subject to certain conditions which were not fulfilled, and that, 
besides, Apostoloff was not authorized to receive any profit in case the Bulgarian 
Government did not recognize the rights of the claimants in the forests. As 
regards Smerdjieff, the plaintiff asserted that he was excluded from the partner
ship and therefore did not possess any share in the assets of the company.

In regard to Sallabacheff, the plaintiff alleges that a right could not be claimed 
in his behalf unless the company established in Bulgaria had itself acquired as 
an entity ownership of the five forests and the wood cuttings derived from the 
fourteen exploitation contracts. According to the plaintiff, the Dospath-Dagh 
Company, although regularly organized, never actually existed because the 
capital fund provided for in the contract was never established. It never realized 
on the capital assets promised by the partners, and for that reason the company 
never became the owner of any right. The result is that Sallabacheff never 
became a participant in any capital fund. The plaintiff added still another 
consideration, that is, that the partnership contract concluded in Sofia in 1915, 
according to Article 180 of the Treaty of Neuilly ceased to exist following the 
entry of Greece into the war on the side of the Allies. Several of the contracting 
parties having become enemies, the contract was abrogated by operation of law.

Taking up first this last allegation, the defendant’s observation should be 
emphasized, according to which certain exceptions are foreseen to the general 
principle of Article 180 of the Treaty of Neuilly, especially in relation to contracts 
having for their object the transfer of ownership of goods and effects, personal 
or real, in case of the transfer of the property or of the delivery of the article 
before the parties became enemies. As the defendant also asserted, the Dospath- 
Dagh Company did not consider itself as having been dissolved by the Treaty of 
Neuilly. The claim presented December 22, 1921, against Bulgaria before the 
Greco-Bulgarian Mixed Arbitral Tribunal was made in the name of the partners 
in the Dospath-Dagh Company, Limited. The diplomatic representations of the
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Greek Government were likewise made in behalf of the stockholders and repre
Company had sentatives of the company. The existence of a number of 
not legally . proofs of the functioning of the company even after the World
ceased to exist War does not permit the Arbitrator to hold, against the denial 
of the defendant, that the company had legally ceased to exist.

If the argument of the plaintiff were upheld on the subject of the abroga
tion of the partnership contract, the consequence would be perhaps, in addi
tion, the total or at least partial collapse of the foundation of the claims. The 
defendant has observed in this connection that, according to the point of view 
just indicated, one could not understand on what ground would be justified 
the claims of persons other than those whose names appear as owner-purchasers 
in the certificates of ownership or as owners of concessions in the exploitation 
contracts. One can image still other consequences of the argument for the 
abrogation of the partnership contract. But there is no reason for discussing this 
eventuality in more detail.

And while on the subject of the claims made in the present proceeding, this 
is the place to examine the question as to what persons are to be considered as 
shareholders in the assets of the company, keeping in mind the date of the 
confiscation of the forests. According to the minutes of the meeting of the 
company held May 18, 1918, there were eight interested parties, namely, besides 
the five persons whose rights the Greek Government invokes in this case, the 
two Bulgarians, Sallabacheff and Semerdjieff, and the Turk, Sadik Ibrahim. 
Admitting that it has not been proved that any of them withdrew from the 
company before September 20, 1918, the date on which the forests were declared 
the property of the Bulgarian State, the Arbitrator can only presume that there 
were at that time eight persons interested in the company, in which Sallabacheff 
and Semerdjieff together owned 120/640 shares and the others together held 
520/640 shares. The contract contains no clause relating to the proportion in 
which each of the latter six shared in the company. It may be presumed, how
ever, that their shares were equal. It follows that the three claimants whose 
interests the Greek Government is competent to represent in the present case 
hold in the company a financial interest corresponding to 260/640 of its assets.

VII

Indemnity

In figuring the indemnity which it feels justified in claiming, the plaintiff 
has based its calculation as regards the exploitation contracts on certain admitted 

facts concerning the quantity of wood the claimants had the 
right to utilize according to the terms of the contract, as well 

as on an average price of 10 gold levas a cubic meter (m3) of standing wood. 
Concerning the forests as to which the claimants asserted a right of ownership, 
Interest asked the valuation is based upon the extent, the density of the forest,
from date of the rapidity of the new growth, and the average price of
award the above-mentioned wood. In addition, payment of interest
is claimed from the date on which this arbitral award shall have been rendered.

Such a method of evaluation raises some legitimate objections as to the value 
of the standing wood; it is well known that the latter is subject to very serious 

. fluctuations according to contingencies, the location of the
“cutting1” lights f°res^ the possibilities for use of the wood for various purposes

in the industrial establishments of that locality, the existence 
of means of communication, etc. Standing wood can, therefore, in certain places 
and at a certain specified time, have a comparatively high value, while in other 
places or at another time it will have no commercial value at all, and therefore 
cannot be utilized. It is true that the plaintiff produced some information on 
the sale by auction of various quantities of wood in the regions where the forests
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Local survey 
not practical

in litigation are situated, but these facts are not of sufficient probative value when 
evaluating forest lands of large extent. Moreover, this fact is accentuated by the 
enormous difference existing between the sums for which the claimants acquired 
their rights in the forests and those at which they estimate their actual value.

The defendant has insisted upon the institution of a local survey by the 
Arbitrator in case he decides upon the payment of damages. The plaintiff 

left to the Arbitrator the duty of judging of the expediency 
of such an assessment by experts. The Arbitrator does not 
believe that it would be practical at the present time to proceed 

with such a survey, considering the length of time that has elapsed since the date 
of the seizure of the forests by Bulgaria, and considering the fact that considerable 
cutting may have been done in that interval for the benefit of other persons. It 
may also be noted that in most of the cases it is a matter of cutting contracts 
concluded for a definite period and that any evaluation should therefore take 
into account the question of whether the exploitation contemplated in the con
tracts could have profitably been exercised on such a scale during the time 
fixed.

In the Arbitrator’s opinion this case presents several elements giving the 
impression that the acquisition of the forests in question and the conclusion 

. of the cutting contracts reveal speculative characteristics in
Speculative which the chances of success were from the beginning of thecontracts • ■most doubtful nature. The location of the forests in a
frontier region, as well as the uncertainty of political conditions at the time of 
the purchases, are in themselves of a nature to give the transactions a hazardous 
character.

It is hardly possible, without taking into account these special conditions, 
to make an equitable estimate of the indemnity which should be awarded the 
Greek Government because certain of its nationals have received treatment 
incompatible with the international obligations of Bulgaria.

It may be recalled that the claimants bought all the forests and all cutting 
rights, according to calculations of the defendant on the basis of the contracts 

produced by the plaintiff, for a total sum of 18,000 Ltqs. 
According to the plaintiff, the capital invested in the various 

installations for exploitation including the sums paid for the forests, amounted 
to 73,000 Ltqs.

At the time of the conclusion of the contract of the Dospath-Dagh Company, 
Ltd., which took place several years later, February 9, 1915, an indication of 
the value of the forests, as well as the equipment, was inserted in the contract. 
That value was placed at 2,600,000 levas. The value of Bulgarian currency at 
that date was, 118.50 levas to 100 Swiss francs (according to the comparative 
study of world exchange published by M. Emil Diesen).

The claimants ultimately fixed the value of the forest enterprise a few months 
before the date when they were declared state property in 1918. According to 
the memorandum of May 18, 1918, the members of the company decided to sell 
all the forests and all the exploitation rights for a total sum of 3,200,000 levas. 
At that date the current rate of the leva was, according to the above-mentioned 
authority, 158 levas to 100 Swiss francs.

According to the general principles of international law, interest-damages 
must be determined on the basis of the value of the forests, 
respectively of the exploitation contracts, at the date of the 
actual dispossession, that is, on September 20, 1918, in addition 
to an equitable rate of interest estimated on that value from 
the date of dispossession. The only certified indication which 

exists concerning the value of the forests in 1918 is the sum just mentioned, which

Investment

Value at date of 
dispossession 
plus interest 
from that date
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is considerably higher than the purchase price but does not vary too much from 
the value indicated in the partnership contract of 1915. It is true that the 
plaintiff alleged that this price was fixed under pressure of the attitude of the 
Bulgarian authorities. But it has been emphasized above that the value of the 
rights in question was influenced by several other uncertain factors capable of 
lowering it, the same factors, moreover, which doubtless have been felt since the 
fixing of the purchase price and the value placed in the partnership contract.

In the total value of the alleged rights of the claimants, estimated in 1918 at 
about 2,025,000 Swiss francs, are also included the forests on account of which 
the claim of the plaintiff cannot be allowed. Therefore, there should be deducted 
from this total value, the value of four of the five forests of which the claimants 
allege they are the owners, as well as the value of three of the fourteen exploi
tation contracts. It is obviously difficult enough to determine, on the basis of 
the information at the Arbitrator’s disposal, the proportion of the total value 
represented by these forests and contracts. However, the Arbitrator believes 
he can calculate approximately, on the basis of the data furnished by the plain
tiff concerning the value of the different contracts and forests, that two-thirds 
of the damages demanded are on account of the forests concerning which the 
plaintiff has not sufficiently established his claims. There then remains a third 
of the total sum indicated above, that is, 675,000 Swiss francs. It has also 
been shown above that the plaintiff is competent only to act concerning the shares 
of three of the eight associates comprising the company in 1918. These three 
associates held 260/640 of the assets of the company. Their share in the above- 
mentioned total would therefore amount to 274,219 Swiss francs, or in round 
figures, 275,000 Swiss francs. According to the method of evaluation applied by 
the Arbitrator, interest should be calculated at 5% on that sum from 1918. 
The total amount of the indemnity to be paid according to this valuation comes 
to 475,000 Swiss francs or gold levas.

For these reasons the Arbitrator
UPON THE PRELIMINARY EXCEPTIONS

1. Rejects the exception of incompetence raised by the Bulgarian Govern
ment;

2. Rejects the preliminary objection of the Bulgarian Government that the 
demand of the Greek Government is not admissible before the prior exhaustion 
of local remedies;

3. Rejects the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible as to the fourteen yailaks in 
which the claimants assert the right of exploitation;

4. Allows the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible in so far as it concerns the 
rights of the brothers Tevfik and Hakki Hadji Ahmed;

5. Allows the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible in so far as it concerns the 
reclamation relative to the forest of Kara-Bouroun;

ON THE MAIN ISSUE
Decides and judges
1. That it is necessary to overrule the claims of the Greek Government con

cerning the forests of Kavgali, Tchakmakli, Madjarli, Barakli, Toursounidja, and 
Hamam-Bounar;

2. That the decision of the Bulgarian Government, announced in the letter 
of the Minister of Agriculture of September, 1918, showing the non-recognition 
by the Bulgarian authorities of the rights acquired by the three Greek nationals, 
Athanasius Christofacopoulos, D6m6trius Kehayias and Jean Doumas, in
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common with the other partners of the Dospath-Dagh Company, in the forest 
of Gougouche as well as in the forests of Avanli, Olouk-Yedik, Korfanli, Tchal, 
Souloudjak, Kodja-Kargalik, Sabourdja-Alan, Bitchaktchi-Diranli, Chabanidja, 
Tilkili and Kemali-Tchoral, before the annexation by Bulgaria of the territory 
where the said forests are situated, was not consistent with the international 
obligations of Bulgaria;

3. That by virtue of Article 181 of the Treaty of Neuilly, Bulgaria is respon
sible to Greece for failing to respect the acquired rights of said nationals of 
Greece, and that, consequently, an indemnity on this account is due to Greece;

4. That the damage suffered by the three Greek nationals furnishes an equitable 
measure of the reparation due the Greek Government;

5. That the indemnity due to the Greek Government is fixed at the global 
sum of 475,000 (four hundred seventy-five thousand) gold 
levas, plus five per cent interest from the date on which 
this arbitral award is rendered.301

Interest on 
award

Fruit

The claim of Jose Azael Ruiz (Panama v. United States),302 a 
Panamanian national, for $125 without interest, for losses of fruit 

through the acts of members of the American Navy, 
was submitted to the Commission established by the 

two countries in accordance with the conventions of July 28, 1926 
and December 17,1932. The claimant owned a plantation in Panama, 
on which there was considerable ripe fruit intended for market at the 
time the American sailors trespassed on the property. The Com
mission awarded $50 without interest for the fruit taken by the 
sailors.

In another case, that of Josi Maria Vdsquez Diaz, assignee of Pablo 
Elias Veldsquez (Panama v. United States),303 also a Panamanian 
national, the same Commission had before it a claim similar to the 
Ruiz case. The sum of $270 without interest was claimed in this 
case for the destruction of coconuts in the month of February 1931 
by sailors of the United States Navy on shore leave. The claim was 
allowed in the amount of $100 without interest.

In the case of Suby (France v. Germany), damages were sought by 
a French national for injuries to a vineyard which had been placed 
in the care of a German custodian by the German authorities during 

. the World War. The Franco-German Mixed Arbi-V mevards _tral Tribunal, established under the Treaty of Ver
sailles, held that Germany was liable for the damage to the vineyard 
to the extent that the damage was the fault of the custodian—as, 
for example, insufficiency of tillage—but that Germany was not 
liable for the damage arising from the general incidents of the exist
ing war or for the damage which the owner himself could not have 
avoided if he had remained at the head of his wine establishment.304

301 28 American Journal oj International Law (1934) 774-807.
302 Hunt’s Report (1934) 636, docket 18.
303 Ibid. 651, docket 19.
304 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 788.
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In the case of Jehl et Dame Frieh (France v. Germany), the Franco- 
German Mixed Arbitral Tribunal held that the French owners of 
vineyards in Germany, whose property was sequestrated by the 
German Government, could recover from the German Government 
all losses occasioned by the noncultivation of the vines by the seques
trator, in consequence of which the vines decayed and became unpro
ductive and subsequent replantings were made necessary. This 
amounted to mismanagement for which the Government sequestrat
ing the property was liable.305 306

Buildings and Improvements

Where buildings are only damaged by the wrongful act of the 
respondent and not completely destroyed, the cost of repair is the 
Repairs common criterion for the measure of damages allowed.

This is an amount which will place the property in as 
good a condition as it was before the injury was sustained. Damages 
for the deprivation of use, may also be allowed.

Thus in the case of Anunziata Petr ocelli (Italy v. Venezuela),306 
decided by the Commission established under the protocols of Febru
ary 13 and May 7, 1903, where the Government of Venezuela had, 
in 1902, made an Italian national's house a special target for revo
lutionists, and the house had been badly damaged by both Federal 
and revolutionary forces, one half of the cost of repairing the building 
was awarded by Umpire Ralston. (The Government was not respon
sible for the damage caused as an incidental result of war.) The total 
amount necessary to repair the house was estimated at 1,850 bolivares, 
and 925 bolivares were allowed.

In the case of the American Bible Society (United States v. China),307 
one of the Boxer indemnity claims, the claimant, a lessee of the prop
erty damaged, was under a duty, by the terms of the lease, to keep the 
premises in repair. The cost of repair was allowed the lessee by the 
American Commissioners (William E. Bainbridge and James W. 
Ragsdale), who made recommendations as to the appropriate 
amount to be paid on account of the losses sustained by Americans 
during the Boxer uprising in China in 1900.

Experts in a particular line are frequently consulted by claims 
commissions in order more accurately to estimate the losses of a 
claimant. Repairmen usually make excellent witnesses as to the 
amount and extent of repair made necessary by the acts of which 
complaint is made. In a number of instances, commissioners have

305 Ibid. 437.
306 Ralston’s Report (1904) 762.
307 MS. Department of State, 119 Despatches, China, October 6, 1902, no. 

1106, enclosure, claims nos. 110 and 149.



1490 CHAPTER V

visited the scene of the destruction and have personally inspected the 
property, or what remained of it. In certain cases agents of the 
commission were sent to examine the realty and to make appropriate 
inquiries in the near vicinity of the destruction. These practices in 
ascertaining the extent of the damages sustained are highly commend
able. Frequently, the commission sits at or near the scene of the 
loss. This enables the members of the commission personally to 
inspect the damaged property as questions pertaining thereto arise.

Joseph R. CazeSj a naturalized American citizen, presented a claim 
in the amount of 27,429.82 francs to the Casablanca Mixed Claims 
Commission established at Casablanca to settle claims growing out 
of the disturbances at that place in August 1907. Cazes asked 
16,131.07 francs as the cost of repair of his house which had been 
badly damaged by the bombardment of Casablanca. The estimate 
of the cost of repair gave rise to considerable discussion by the mem
bers of the Commission. It was finally arranged to call in a well- 
known building contractor of Casablanca to furnish a second esti
mate. This estimate, when submitted, amounted to about one third 
of the estimate submitted by the architect of the claimant. A lengthy 
examination of the claimant's architect and the contractor furnish
ing the second estimate was conducted by the Commission, with the 
result that the amount of 7,231 francs was finally allowed for this 
item of the claim.308

A claim by Mick Ayoub for $3,047.50, as compensation for the loss 
of a two-story house and its contents, robbed and burned during the 
Druse Rebellion in 1925, was considered by the uCommission dlEvalu- 
ation des Dommages”, subsequently designated the “Commission des 
Dommages de la Republique Libanaise", instituted by Lebanese 
Arrete No. 3500 of January 25, 1926. The Commission awarded the 
claimant 2,000 francs in June 1927 and ordered the property repaired 
to the extent of 210 Turkish pounds gold.309 *

The British Royal Commission on Compensation for Suffering and 
Damage by Enemy Action, appointed August 15, 1921, explained in 
its Final Report of February 26, 1924, that:

. . . The Life and Health claims lent themselves to methods of measure
ment by tables of allowances and scales of expenditure, based on official experi
ence, extending beyond the years of the war. With most property claims it 
was not so. Damage to buildings, for example, is most satisfactorily estimated 
after expert inspection of the damaged property itself. The cost of repair, when 
it is the subject of estimate, is, even in normal and domestic cases, a matter of 
considerable uncertainty. Compensation for loss of furniture and household 
effects has to be given with the knowledge, which even private experience of

308 Consul General Hoffman Philip to Secretary of State Root, November 2, 
1908, ms. Department of State, numerical file no. 2151/254-268, enclosure 9. 
A total amount of 8,789.50 francs was allowed in this case.

309 MS. Department of State, file no. 451.1 lAy61.
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loss by fire gives rise to, that the most honest claimant can rarely produce an 
inventory of the articles lost, which will not be either unfair to himself by its 
omissions or open to criticism for its want of vouchers or for its excessive and 
improbable completeness.

2. In the trial of an ordinary civil action a tribunal is assisted by the presence 
before it of parties, who are personally interested and are able to correct the 
evidence given by the other side. The Commission have not been in such a 
position. They have had before them the statements of the claimant, statements 
which it is only just to remember cannot but have suffered in exactness by lapse 
of time, by destruction of documents and by the disappearance in the course of 
the war of the persons whose evidence would have been important. The Repara
tion Claims Department on the other hand, which has had the duty and responsi
bility of investigating and checking the claims, has necessarily lacked the informa
tion and the advantages possessed by contesting litigants. Fortunately there 
has been sufficient similarity among claims, falling under different large cate
gories, to produce a general experience and judgment of what is probable, which 
has been of great value in correcting the statements of claimants. The Commis
sion have always been ready to give a personal hearing to claimants, who wished 
to appear before them, but the number of cases in which this has been asked for 
has been inconsiderable, and in several of them the claimants have been satisfied 
to present their evidence by written statement and affidavit without an actual 
hearing before the Commission. In the result the investigations have generally 
proceeded upon documentary materials verified by the claimants’ Statutory 
Declarations of the truth of the statements in their claims.

3. In a large number of property cases the Reparation Claims Department 
has arranged to correct and supplement the evidence produced by the claimants 
by sending officers, employed by the Department, to make actual inspections of 
buildings and to investigate accounts and claims on the spot. Thus in this 
country the Air Raid and Bombardment claims, amounting in all to over four 
thousand, have generally been examined by surveyors, who have personally seen 
the claimants, the premises, and the tradesmen, who have carried out repairs. 
In foreign cases this method has been still further pursued, and has been as fruitful 
as it was indispensable. Departmental Commissioners have visited personally 
Roumania and Poland, the Baltic Provinces of Russia, Mesopotamia and Turkey. 
Their local investigations have been extensive. They have seen the claimants or 
their representatives, pursued independent inquiries and acted in concert with 
the various Government officials available in those countries.

4. The Belgian and French claims were treated separately. By arrangements 
made by the Government Departments concerned before the Commission were 
appointed, the assessment of claims in Belgium and France was delegated to 
Belgian and French authorities, and this system was already in operation when 
the Commission began their task. The methods of assessment pursued varied 
somewhat in the two countries.

8. There have been certain districts, where it has not been practicable for the 
Department’s Commissioners to visit the localities where the damage was done. 
Especially has this been so in the Caucasus region and in the North of Asia 
Minor, owing to the still disturbed state of the country. Further, the same 
reason has in those regions in many cases led to such complete destruction of 
property that local investigation would have been fruitless. This is particularly 
so in parts of Turkey, where massacres of Armenians and pillage of their property 
are known to have taken place. Though the fact of injury, often grievous, is 
beyond doubt, the means of arriving at a measure of loss are often very scanty. 
The Departmental Commissioners’ experience and local knowledge, and the
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expert assistance obtained on the spot, have here been specially valuable, and 
they have been on their guard to make their assessments with caution so as to 
discount exaggeration.310

In 1899 General Horace Porter, the American Ambassador at 
Paris, undertook a search for the body of Admiral John Paul Jones. 
After an extensive investigation the body was found in 1905 in 
Paris in the old Saint Louis Cemetery for Foreign Protestants which 
had been closed as a cemetery by a French law in 1793. Arrange
ments for making the necessary excavations in order to remove the 
remains were made by the Ambassador with the owner of the prem
ises, Madame Crignier, a French citizen. General Porter paid 15,000 
francs from his own funds to Madame Crignier which she, in turn, 
was obliged to pay to the tenants who occupied the buildings on the 
land where the excavations were made, in order to indemnify them for 
the disturbance caused by the work carried on in the search for the 
body.

After the work had been completed the walls of these buildings 
settled and cracked, and thereupon the tenants brought suits against 
Madame Crignier in a French court and recovered judgments against 
her for the damages thus sustained. The amount of these judgments 
and the expenses incurred by Madame Crignier in connection with 
this litigation were not covered by the agreement made by her with 
General Porter when she granted him the right to undertake the 
excavations. The French Government presented a claim to the 
Government of the United States in 1910 requesting that her losses 
be compensated.311 It later asked the United States to pay as an 
act of good will and generosity the sum of 70,006.90 francs ($13,511.13) 
to indemnify Madame Crignier for her losses.312 Of the amount 
claimed 30,000 francs was asked on account of the depreciation of the 
building owing to the excavations and the settling which resulted 
therefrom.313 It appeared that Madame Crignier was a woman of 
small means and that she suffered considerable hardship as a result 
of these financial losses. In 1924 the Congress of the United States 
passed an act providing for the payment of $13,511.13 to the claimant 
as a matter of grace.314

On February 2, 1893 an unfinished school building for girls, belong
ing to the American College of Marsovan, Armenia, was destroyed by 
fire.315 Threats of incendiarism had been made and such threats

310 British Command Paper 2066 (London, 1924) 4-5, 8.
The Commission was composed of Baron Sumner, chairman, William Edgar 

Horne, and Joseph Henry Sabin (succeeded by John H. Oakley).
311 MS. Department of State, file no. 311.514 C 86.
312 Ibid. 311.514 C 86/18.
313 Ibid.
314 Acts approved May 13, 1924 and December 5, 1924, 43 Stat. 118, 692.
313 1893 For. Rel. 593-594, 597-598, 603-635.
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were known by the local officials and even by the chief of police. 
William F. Wharton, Acting Secretary of State, instructed the Ameri
can Minister, David P. Thompson, to urge “the immediate adoption 
of repressive and punitive measures which shall enforce due respect 
for the persons and property of American citizens in Armenia . . . 
and secure for them due reparation for such injuries as they may 
suffer through the failure of the authorities to afford them adequate 
protection and prompt redress.” 316 317 318 319

The land on which the buildings stood was in the name of a native 
who purchased the land at a more reasonable price than the Americans 
could have purchased it317 and who also obtained a building permit 
more readily than the Americans could have obtained it, though the 
“real ownership of the building” was well known to the authorities.318

In a statement by the missionaries,319 it appeared that 500 liras 
($2,240) or more had been expended upon the incompleted building 
when it was burned. The building was three stories high. At the time 
of its destruction it was walled and roofed, much lathing had been 
done, the cornice was finished, and several hundred boards for floor
ing were in it. The secretary of the American Legation, who was 
instructed to make an investigation of the incident, reported that 
the loss from the burning of the building, as shown by a statement of 
the treasurer of the mission society on April 3, 1893, was as follows:
Total expenditure for the building.............................................................£T. 586
Salvage—estimated value of foundation, timber, and other material

not consumed........................................................................................ gq

Loss................................................................................................. 500

This amount did not include any charges for the time spent in pur
chasing materials, in superintending the work, or in making the 
accounts.320

The Ottoman Government offered to pay 500 Turkish pounds to 
cover the loss, granted an irade giving permission to rebuild, and 
promised a further irade granting exemption from taxes and protec
tion.321 The amount named was paid on April 26, 1893.322

316 Ibid. 604.
317 Ibid. 612.
318 Ibid. 606.
31u Ibid. 614.
320 Ibid. 629.
321 Ibid. 631.
322 Ibid.
Certain other claims for damages arising out of the destruction of real property 

may also be mentioned.
On May 24, 1863 a fire of apparently incendiary origin destroyed the United 

States Legation at Yedo, Japan. (1863 For. Rel., pt. II, pp. 1011, 1026, 1057;
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In assessing the value of property confiscated, etc., the value of 
Value at date the property at the date of the wrongful act or acts 
of l°ss is generally allowed.

Thus, in the case of Mme Helene Savaete and Mile Marie-Louise 
Sava&te (France v. Germany), French nationals,323 decided by the 
Mixed Arbitral Tribunal established by the two countries under 
Value at date of t'ie Treaty of Versailles, where a building belonging 
loss less amount to the claimants was placed in the custody of the 
received at sale Qerman authorities during the World War and sold, 
it was held that the difference between the value of the building 
as of the date of its being placed in custody and the price obtained 
at the sale was the proper basis for estimating the damage sustained.

In the case of Jules Baranyai (Rumania v. Serbs, Croats and 
Slovenes), where a building seized during the World War was trans
Footnote 322—Continued.
1864 For. Rel., pt. 3, pp. 466, 535.) Considerable anti-foreign sentiment existed, 
and the next morning the British Legation at Yedo was burned. {Ibid. 467.) 
The United States asked that indemnity be paid in the amount of $10,000 for 
the public and private property damaged or destroyed. (Ibid. 469.) In addition 
to the indemnity it asked (1) punishment of the incendiaries, (2) the return and 
reestablishment of the Legation at Yedo, (3) the full observance of treaties, and 
(4) indemnity for Americans who sustained losses at about the same time in 
other incidents. (Ibid.)

After the sloop Jamestown appeared in the harbor and landed a guard of 65 
American marines and sailors, the indemnity demanded for the burning of the 
Legation was paid by Japan. (Minister Pruyn to Secretary of State Seward, 
August 10, 1864, 1864 For. Rel., pt. 3, p. 536.)

The claim of Messrs. Russell and Company (United States v. China) for pay
ment of the cost of a wharf destroyed by a Chinese mob in the riot of September 
1883 was paid in 1884 by the Cantonese authorities in the amount of $8,139. 
(1884 For. Rel. 103.)

The Reverend L. Bartletty a United States missionary, procured a deed for 
property in Turkey in 1891. In August 1891 a permit was obtained for building 
on the land. The building was begun, but before the roof was tiled orders were 
received to cease building. A bond was requested that the building should not 
be used as a church or school. Bartlett refused to give this, claiming that the 
treaty gave him the right to own land and that the use to which he might put 
it was not restricted. Subsequently, the workmen were arrested, and Bartlett 
was assaulted with stones. Shortly thereafter, the building was burned under 
suspicious circumstances. On August 23, 1892 the United States demanded that 
Turkey pay 1,200 Turkish pounds within ten days (with a reservation of a right 
to demand the amount of the expenses of the United States Government in en
forcing and collecting the claim). The United States also asked protection for 
Bartlett and his family, the arrest and punishment of the guilty persons, and a 
public reprimand of the governor of the province where the property was situated. 
On September 7, 1892 the Turkish Government offered to pay £350 ‘Tor the 
house” and £250 “indemnity”. On September 9, 1892 the mount of £600 was 
paid as a settlement of the Bartlett case. (1892 For. Rel. 529, 547, 548, 550, 556, 
558, 582-587, 588-589, 591, 593.)

323 VI Recueil des decisions des tHbunaux arbitraux mixtes (1926) 922.



ferred to the respondent under the Treaty of Trianon, it was held by 
the Mixed Arbitral Tribunal established between those countries that, 
in conformity with international law and with article 250 of the treaty, 
the country receiving the property was under a duty to respect 
private-property rights in the lands so acquired. It was also held 
that the Hungarian national whose property had been seized and 
who had been dispossessed of it, was entitled to its restitution at 
the time the treaty became effective.

The treaty stipulated that property would be restored in the state 
in which it was before the application of “custody measures”, and 
accordingly the Tribunal held that the respondent was chargeable 
with the whole risk of the property for the complete duration of 
its withdrawal from the owner. The Tribunal found, however, 
that it was impossible to place the property in the condition in 
which it was before the taking of custody and decided that the 
indemnity should be calculated ex aequo et bono, having regard to 
the state of the building at the date effective possession was taken.324 325

Claims are frequently made for damages based upon the original 
cost of buildings which have been wholly or practically destroyed.

Not only may the original cost have been excessive 
cost ^re^ro * but, at the time of the destruction or at the time 
ductionrepr° of the settlement of the claim, building costs may 

also have either receded or advanced from the 
point at which they were at the time of the original investment. 
In either event the original cost is not a fair measure of the value 
of the building at the time of its destruction. Evidence of the 
original cost is, however, valuable evidence to be considered in 
connection with the ascertainment of the subsequent value of property.

In a case where the original purchase price of certain shops located 
in Casablanca was claimed by Abraham M. Bohana, whereas the only 
loss suffered by him was the cost of rebuilding the shops, the cost of 
rebuilding only was included in the claim presented by the American 
Delegate to the International Indemnity Commission established to 
settle claims growing out of the bombardment and subsequent looting 
of Casablanca in August 1907.326

In their Final Report of November 17, 1902, after referring to 
the losses of property (both personal and real) sustained by the 
various American missions in China during the uprising, the Ameri
can Commissioners (William E. Bainbridge and James W. Rags

324 VII Recueil des decisions des tribunaux arbitraux mixtes (1927) 858.
325 Consul General Hoffman Philip to Secretary of State Root, November 2, 

1908, ms. Department of State, numerical file no. 2151/254-268, enclosure 7.
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dale), appointed to pass upon the American claims that arose out 
of the Boxer uprising in China in 1900, stated that:

In adjusting these losses the Commission has allowed for buildings destroyed 
their actual cost whenever it could be ascertained and twenty-five per cent 
additional for enhanced cost of labor and materials in reconstruction, with a 
view to putting owners back in the position in which they would have been had 
the destruction not occurred. In all claims for personal property the Com
mission has endeavored to award compensation for the actual value at the 
time of its destruction.326

The Commissioners allowed $173,662.83 ($173,710.83 as corrected) 
for the value of damaged or destroyed mission property belonging 
to the North China Mission oj the Methodist Episcopal Church, in
cluding in the award $200 for four gardens under cultivation and 
$600 for trees and grape vines destroyed. The largest items allowed 
in this claim represented damages for the destruction of chapels, 

schools, residences, etc. The evaluation of the build- 
reconstruction ings was “based on actual cost as per appropriation 

by Society plus 25% for extra cost of reconstruction”. 
It was stated that the evaluations were “just and reasonable and in 
conformity with the actual expenditure necessary to replace them”. 
These recommendations, in accordance with the procedure adopted 
by the United States, were approved by the American Minister and 
again approved and audited (with minor corrections) in the Depart
ment of State.327

In another claim arising out of the Boxer uprising, that of Mary
L. King, an American citizen, the value of a three-room bungalow 
with servants’ quarters ($1,500), plus 25 percent for the increased 
cost of reconstruction of the house, was allowed by the American 
Commissioners and approved by the American Minister and the 
Department of State.328 A claim for loss of rent of the house for a 
period of two years was disallowed.

The Commissioners allowed the Women's Foreign Missionary So
ciety of the Methodist Episcopal Church $63,833.80, not including 
interest, on its claim of $67,236.36, which award, with interest, was 
approved by the Department of State. The claim included items 
arising on account of the destruction of school and hospital buildings. 
The amounts asked represented the actual cost of the buildings plus 
25 percent for reconstruction, less the salvage recovered. This 
method of evaluation of the loss was accepted by the Commissioners.329

326 Minister Conger to Secretary of State Hay, November 19, 1902, ms. 
Department of State, 121 Despatches, China, no. 1155, enclosure 1, pp. 6-7.

327 Minister Conger to Secretary of State Hay, June 4, 1902, ibid. 117 Des
patches, China, no. 1010, claim no. 78.

328 Minister Conger to Secretary of State Hay, October 24, 1902, ibid. 120 
Despatches, China, no. 1130, claims nos. 164 and 165.

329 Minister Conger to Secretary of State Hay, June 4, 1902, ibid. 117 Des
patches, China, no. 1010, claims nos. 12 and 166.
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A like method of computation was followed in the case of the 
North China Mission of American Board of Commissioners for Foreign 
Missions, decided by the same Commissioners.330 331 In that case the 
basis of the evaluation of loss of buildings was the actual cost, where 
known, plus 25 percent for increased cost of replacing based on com
putations of contractors and builders for buildings of similar size, 
design, and material. The figures presented for the replacement of 
the buildings were said to be just and reasonable and in conformity 
with the actual expenditure necessary to replace them.

Where the house of Frances 0. Wilson331 had originally cost 
$1,147.06, and claim was made for $1,950 which included an “increase 
of 70% for rebuilding”, only $1,300 was allowed on this item of her 
claim by the same Commissioners, and the action was approved by 
the Department of State.

The Board of Foreign Missions of the Presbyterian Church in the 
United States of America presented to the Commissioners appointed 
to recommend payments on the American Boxer indemnity claims, 
a large claim for damages arising out of loss and injury to real prop
erty. Its claim, including the loss of personal property, as presented, 
was itemized in two columns, the first containing a list of the original 
costs of the school and hospital buildings of the mission, and the 
second containing a list of the costs of replacement of the buildings. 
At the date of the decision in the case, however, building costs had 
advanced considerably over what they were at the time the lists 
were prepared. It appeared that the cost of replacement was “fully 
25% more expensive than formerly”.332 333 An amount representing the 
increased costs was allowed.

At the time the Commission considered the claim of Rachel R. 
Benn,m an American citizen, the claimant had already built a house 
similar in size and design to the house which was formerly owned by 
her and which was destroyed during the Boxer uprising. The Com
mission allowed her the total cost of rebuilding the house—$12,000.

At the time that this Commission sat, Charles A. Stanley, an Ameri
can citizen, was rebuilding his house that originally cost $1,200. 
He stated that he was able to use part of the old foundation and that 
the cost of reconstruction would be $1,500. The Commission dis
allowed $50 on his claim for the cost of reconstruction, apparently 
on account of the fact that he was able to salvage and make use of 
the foundations to that extent.334 It allowed $210 as the value of 
ten-year-old fruit trees, vines, and flowering plants.

330 Ibid., claims nos. 40, 104, 105, 106, and 107.
331 Ibid., claim no. 65.
332 Minister Conger to Secretary of State Hay, June 18, 1902, ibid. 118 Des

patches, China, no. 1022, claims nos. 36 and 44.
333 Minister Conger to Secretary Hay, July 3, 1902, ibid., no. 1038, claim no. 53.
834 MS. Department of State, 118 Despatches, China, claim no. 196.
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Where the claimant asked only the actual cost of the buildings 
destroyed during the Boxer uprising, that amount of indemnity was 
allowed. Thus, in the case of B. C. Atterbury, where claim was made 
for $8,400, that sum only was allowed. It appeared that the amount 
asked did not include any amount for the extra cost of rebuilding that 
was necessary.335

In the case of Arthur Denis, Testamentary Executor of L. F. Foucher, 
Marquis de Circe (France v. United States), settled by the Franco- 
American Claims Commission established pursuant to the treaty of 
January 15, 1880 between the two countries, the Commission had 
before it a claim for the value of a brickyard and a house located in 
Louisiana which were taken possession of between the years 1862 
and 1864 by authorities of the United States.336 337 The claim originally 

amounted to $101,999, together with interest, though
auctionrepr°~ ^ was *ater re<iuced to $88,449.

In the “Report of Counsel” 337 it is stated that the 
claimants offered no proof of the value of the house except the esti
mate put on the property by the witnesses Boss and d’Hemecourt. 
It is added that:

Ross and d’Hemecourt base their estimates upon the cost of erecting the house 
and appurtenances new at war prices in 1864. (Vid. p. 118, dep. Peter Ross.)
This basis of estimate is obviously improper. It does not take into consideration 
the age of the house, its condition at the time, nor its market value.338

The Commission (Messrs, de Arinos, Lefaivre, and Aldis) by a 
unanimous decision awarded $9,200, with interest at 5 percent from 
April 1, 1865, in this case, without explaining the basis of its award,339 
although the estimate of counsel for the United States (contained 
in the report above referred to), fixing the value of all the property 
destroyed or appropriated at about $8,000, was apparently largely 
relied on by the Commission.

The Sino-American Commission, appointed to settle the claims 
for damages arising out of the Nanking incident of March 24, 1927, 
stated in the Minutes of the Sixteenth Meeting held on November 
10, 1928, that:

An examination of the claims for real property losses and for damages, disclosed 
the fact that a number of these have not been brought up to date, therefore 
more recent estimates must be obtained from the claimants in accordance with a 
procedure to be outlined or agreed upon.

With regard to the securing of estimates for the rebuilding or repair of houses, 
etc., the following procedure was agreed upon: Claimants are to submit revised

335 Minister Conger to Secretary of State Hay, October 24, 1902, ibid. 120 
Despatches, China, no. 1130, claim no. 50.

338 Boutweirs Report (1884) 89, docket 603.
337 Archives, Department of State, undated, printed, p. 15.
338 Ibid. 16.
339 MS. Department of State, award of June 26, 1883.
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estimates with supporting bids from reliable contractors for the rebuilding 
and/or repair of damaged property. Wherever possible, the following informa
tion is to be supplied:

1. Date of construction of house and of any large additions.
2. Name of contractor or contractors.
3. Original cost.
4. Name of contractor submitting estimate for repairs.
5. Contractor’s detailed estimates.

Upon receipt of these revised estimates, the Commission will scrutinize them, 
then the Commissioners will visit the damaged property in Nanking, availing 
themselves of the technical assistance of those qualified to render such assistance.340

A claimant is entitled to be placed in as favorable a position as he 
was before the damage was committed, not in a better one. Accord

ingly, amounts are properly deducted either from the 
Depreciation original cost or from the cost of reproduction on 

account of the element of depreciation.
The 1927 Nanking Commission, above referred to, stated the 

problem involved as follows:
Dr. Young then said that he wished to raise a point in regard to the claims for 

the reconditioning of immovable property, namely, that the claimant should 
share a part of the cost of reconditioning where such repair put the premises in a 
better condition than that obtaining on March 24, 1927. For instance, in re
painting rooms, it was only fair that a certain percentage should be marked off of 
estimates on such work and not charged to the National Government, as the 
claimant was having the room put into a new condition, which would be better 
than when the looting took place. Mr. Spiker replied that a reference to painting 
as an example was probably unfortunate since a room was either fit for habitation 
or it was not, and that when a house had been occupied by Chinese soldiers the 
repainting of all walls would be quite necessary. Dr. Young said that the 
Chinese Government should not pay for any new construction in cases where the 
property was old at the time of damage or destruction, and that a reasonable 
adjustment should be made in claims so that the claimant would share a part of 
the cost of getting something new. He gave several instances in regard to the 
probable life of certain articles, and claimed that the life of the houses in question 
would be lengthened by renovation or replacement, and so the claimant should 
share part of the cost. Mr. Lyman observed that this was a thing that was forced 
on these people, that they did not want new houses. Mr. Spiker pointed out 
that in the letter requesting revision of existing claims for immovable property, 
the claimants had been requested to secure bids and file claims for the cost of 
putting the house in the condition that existed on March 24, 1927, and that the 
Commission should not attempt to make hard and fast rule[s] in such cases, but 
consider each one on its merits. He continued that if the Commission so decided, 
the claimants could be requested to be present when the property is examined in 
order to answer questions regarding the condition of the house and their estimates 
for repairs. The discussion was not continued further.341

340 Ibid, file no. 493.11N15/289, enclosure.
The Sino-American Commission was composed of C. J. Spiker and A. G. 

Lyman, American Commissioners, and C. Kuangson Young and Wu Chin, 
Chinese Commissioners.

341 Minutes of the Eighteenth Meeting of the Sino-American Commission 
(Nov. 23, 1928), ms. Department of State.
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Subsequently, the American members of this Commission 
(C. J. Spiker and V. G. Lyman) stated in their report of March 15, 
1929 concerning the damages allowed for losses sustained by Americans 
at Nanking, that in assessing damages to immovable property the 
American and the Chinese Commissioners had agreed in fixing a 
scale of depreciation for buildings, as follows:

First five years after construction................No depreciation.
First ten years thereafter................................2J4% per annum.
Second ten years thereafter............................1/4% Per annum on first

depreciated valuation.
Third ten years thereafter................................J4 % per annum on second

depreciated valuation.342
The American Commissioners stated further that this scale—

as compared with those supplied to the American Commissioners by the local 
real estate and insurance companies, was a very favorable one and in most cases 
was liberally construed by the Commission, which was working with figures based 
on the appreciated cost of building materials and workmanship.343

In a number of cases governments have offered to rebuild property 
destroyed rather than pay damages. This practice tends to dis

courage claims that are exaggerated in amount. If 
rebufidsdproperty tllis method of discharging its liability is adopted by 

a government and if it will place the owner in as 
good a position as he was before the injury occurred, complaint cannot 
properly be made, except for the deprivation of the use of the prop
erty. If the individual claimant should refuse to allow the respondent 
government to proceed with the building, he would be in no better 
position than a claimant who refuses to accept a monetary award 
because of dissatisfaction with the amount or with the conditions 
attached to the payment, or because of any other reasons. In either 
event he has no remedy. The claim is one between states, and the 
claimant may either accept the settlement that the state of which 
he is a national has seen fit to make or he may remain uncompensated.

On June 21, 1870 a mob at Tientsin destroyed the property of the 
North China Branch of the American Board of Foreign Missions, con
sisting of a chapel building with rooms adjoining suitable for a resi
dence. Damages were paid by China in the amount of 4,785 19/100 
Tientsin taels or “about $6,700”. 344

At the same time a small chapel in another part of the city which 
was rented from the Chinese was damaged to the extent of 285 50/100 
taels. It was agreed that the local authorities should rebuild these 
premises as they had already commenced the repair work when 
this claim was presented.

342 MS. Department of State, file no. 493.11 N 15/316.
343 Ibid.
344 1871 For. Rel. 75-76.
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After the Rebellion in Syria in 1925-26, the Lebanese Government 
announced (November 17, 1927) that it would contribute the sum 
of 1,000,000 Syrian pounds (approximately $787,401) toward the 
reconstruction of buildings in Rashaya and other villages, as it was 
desired to reestablish the destroyed towns. The claimants could of 
course sell the property after reconstruction if they did not desire 
the premises rebuilt.345

A claim for $6,752.20 was submitted by Deeb A. Ansara, an Ameri
can national, to the Reparations Commission of the Lebanese Republic 
for compensation for the loss or destruction of real and personal 
property because of acts of the French troops in Rashaya, El-Wady, 
Republic of Lebanon. In this case the claimant, no longer desiring 
to reside at Rashaya, refused an offer of the Reparations Commission 
to rebuild the property, insisting, instead, upon obtaining a cash 
settlement for his losses.346 Subsequently, approximately $2,464 
was paid the claimant, apparently in full settlement of the claim.347

Property placed in the hands of a sequestrator by the respondent 
government may be returned to the owner in an improved condition. 
The question whether the owner is chargeable for such unrequested 
improvements, came before the Franco-German Mixed Arbitral 
Tribunal, established under the terms of the Treaty of Versailles, in 
the case of Veuve Michel (France v. Germany). In that case the 
Tribunal refused to charge the claimant with the cost of improve
ments which were out of proportion to the income derived from the 
estate and which were mainly necessitated by the military use to 
which the estate had been put by the sequestrator. The sequestra
tor's account was adjusted accordingly.348

Commissioner James Friel, of the Canadian Royal Commission on 
Illegal Warfare Claims, allowed Mrs. Victorine Farrell 349 the value, 
at the date of destruction, of three houses in Belgium which were 
destroyed during the German invasion of Belgium in 1914. The 
claimant, a Belgian national, had married a Canadian soldier in 1919. 
Commissioner Friel said, with reference to the opinion of the Belgian 
Commissaire de L’Etat, to whom the claim had been referred by the 
Belgian War Damages Tribunal which, in turn, had received the 
claim by reference from the British Reparation Claims Department, 
that:
... He proceeds with the assessment and finds that while there is no way 

of getting expert opinion on the value of the property destroyed, he may accept 
the amount set out in the claim with the proofs attached as fair value. The

345 MS. Department of State, file no. 451.11An82.
346 Ibid.
347 Ibid. 451.11/61, unnumbered enclosure.
348 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 548.
349II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 

1928) 469, docket 1322.



two houses at Langemarck were acquired by claimant in partition proceedings 
with her brother co-heir of their mother and in such proceedings 

vfidwf disavowed the value of the houses was Pla-ced at 4,000 francs, that value 
being admittedly low on account of the family arrangement in 

respect to the paitition and the desire of the parties to keep down registry fees. 
The property was insured for 3,500 francs. He accepts the value of 6,000 francs 
in 1914 and in the same way with respect to the house at Woumen valued in the 
partition proceedings at 4,000 francs and insured for 4,500 francs, he accepts the 
valuation of 5,700 francs. He disallows the claim for loss of rent as not being a 
direct damage provided for by the Belgian law. Applying the provision of the 
War Damages Act in respect to replacement he allows a coefficient of 6 in respect 
to the house at Langemarck and 5 in respect to the house at Woumen and assesses 
for the former 36,000—6,000 francs and for the latter 28,000—5,700 francs, or 
a total assessment of 64,500 francs for both properties, the amount claimant 
would have received through the Belgian Tribunal, if she had retained her Belgian 
nationality.350

Commissioner Friel recommended that the claim be allowed in the 
amount assessed by the Belgium official as the value of the destroyed 
property in 1914, amounting to $2,340 with interest at the rate of 
5 percent per annum from the date of the Belgian assessment to the 
date of settlement, as “a fair compensation”.

The same Commissioner allowed Mrs. Marie Georgette Dunn- 
Haussin damages for the destruction of her house located in the 
village of Neuve-Eglise by German troops on April 10, 1918. He 
allowed $4,500 on her claim for $10,619.54 as fair compensation, 
with interest at 5 percent from April 10, 1918 to the date of settle
ment, stating that:

. . . The actual value of the property destroyed at the last civic valuation 
in 1914 was accepted by the Belgium Commissaire d’Etat at Frs. 23,669.41. 
I would disregard his assessment for Remploi, which means under their law 
multiplying the actual value by a coefficient of 3, 4 or 5 as the case may be, for 
replacement.351 352

In the case of S. H. and E. V. Bethell (Great Britain v. Germany), 
decided by the Mixed Arbitral Tribunal established by those countries 
pursuant to the Treaty of Versailles, the property of the claimants 
in Bavaria had been sold by a German liquidator during the World 
War.362 In reimbursing the claimants for the loss of their property 
the Tribunal refused to base its conclusions on the selling price of the 
property at the time of its sale, especially taking into consideration 
the circumstance that the owner was not ready and willing to sell at 
the time of the forced sale. The Tribunal also took into consideration 
the amount of the mortgage on the property as evidence of its value. 
The decision of the Tribunal was, in part, as follows:

On the outbreak of the war they [the claimants] were the owners of a freehold 
property, at Garmisch in Bavaria, which was employed by them as a pension

350 II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 470.

351 Ibid. 441, docket 1285.
352 IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 638.
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and as resident for Mr. Bethell. The property carried a mortgage debt, which 
at the outbreak of the war amounted to 56,964 Mk. 49 pfg.

When the war commenced Mr. Bethell left for England. Mrs. Bethell remained 
at Garmisch until September 1914, when she handed over the property to a Mrs. 
Klein to conduct, if possible, on her behalf. In April 1915 an administrator was 
appointed by the Bavarian Government. He opened the house as a pension 
during the summer of 1915, but the receipts were only sufficient to cover working 
expenses. From November 1915 the administrator leased the property for a 
rental of 3.600 Mk. a year and the payment of arrears of taxes and arrears of 
interest on the sum secured on the mortgage, and the salary of Mrs. Klein. The 
house was employed as a military hospital. Later on, in 1917, the administrator 
was appointed liquidator. An offer was made by the tenant for the purchase 
of the property in March 1917 and was submitted to the Bavarian Foreign 
Office. As a result, on June 19th 1917, a ministerial decision was communicated 
to the liquidator to the effect that there was no objection to the sale of the property 
to the tenant. On July 11th 1917, the liquidator concluded a contract for the 
purchase of the property for the amount offered by the tenant, i. e. the taking 
over by the buyer of the mortgage debts on the property which then amounted 
to 59,500 Mk. and the immediate payment of current debts and arrears of 
mortgage interest amounting to 9.297 Mk. 31 pfg. in addition to the payment of 
the liquidator’s remuneration of 500 Mk. and the contribution to the Imperial 
expenses amounting to 200 Mk. The total purchase price of the entire property, 
therefore, represented 69,479 Mk. 31 pfg.363

There had been credited to the claimants the two sums of 500 marks 
and 200 marks representing the liquidator's remuneration and the 
contribution to imperial expenses.

. The Tribunal held that the claimants were entitled to be com
pensated; and with reference to the amount of compensation it 
stated that they had—
obtained from Mr. Maschmeyer, the Dutch Consul General at Munich, the 
report of a Mr. Hoerl. This falls under several items, correspondent to the claim, 
and the Tribunal will therefore consider these seriatim.

(1) As to the freehold properties:
The claim is for the amount of £13,750. A Mr. Schweyer who had valued the 

property at the time of the liquidation in 1917, had estimated the value at
75.000 Mk. Mr. Hoerl values it at 120.000 Mk. being 100,000 Mk. as to the 
houses and 20,000 Mk. as to the garden.

1. The Respondents have objected to the valuation made by Mr. Hoerl. 
They contend that the sum of 120,000 Mk. fixed in the report is much too high, and 
they rely on the fact that at the time of the sale Mr. Schweyer, who had been 
appointed by the liquidator, had estimated the value at the lower figure.

The Tribunal have to fix the value, which they regard as a proper one, having 
regard to all circumstances.

It may be safely assumed that when Mr. Schweyer was appointed in order to 
estimate the value, he could hardly perform his task otherwise than with regard 
to the contemplated liquidation, and he therefore started from the consideration 
of what would be, in his opinion, the real selling value of the property at that time. 353 *

353 Ibid. 639-640.
114297—36------96
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Now the Tribunal cannot, in this case, base their conclusions only on the pos
sible selling value, at a certain moment, of the property. The 

whereownerdoes Tribunal must find the real value for an owner who was not 
not intend to sell himself going to sell at the time in question. If Mr. Schweyer’s 

figure be taken, it must be taken into account that at the time 
of the liquidation the house had been occupied for a few years as a hospital, and 
n . . such a use must have depreciated considerably the value of the

P property. The proper way is for the Tribunal to estimate the
value of the property as it was before the depreciation and to estimate such value 
in itself and not with a view to an immediate and compulsory sale. For these 
reasons, and considering also that the normal use of the larger house was as a 
boarding-house for foreigners, and that this was a part of its value, the Tribunal 
fix at 100,000 Mk. the value of the houses. This view is strengthened by the 
fact that the mortgage on the property amounted to more than 50,000 Mk. which 
shows that in the opinion of the mortgagee such a sum could safely be lent by 
them because they valued the houses at a sum most probably not lower than
100.000 Mk.

With regard to the garden the Tribunal, for the reasons given above, are of 
opinion that Mr. Schweyer’s figure of 10,000 Mk. cannot be accepted, but con
sidering that the value of the garden, as such has not been affected by the depre
ciation in the value of the houses, arising from the fact that they were used as a 
hospital the Tribunal find that the proper value of the garden may be assessed at
15.000 Mk. The real property was therefore w^orth 115,000 Mk.

2. As to the furniture, this was valued by Mr. Schweyer in 1917 at 10,000 Mk. 
Mr. Hoerl arrives at the figure of 60,000 Mk. and this figure the Tribunal accept 
on the material before them and having regard to the size of the pension and the 
class of guest received.

3. The claim is made for loss of profits for seven years, and in respect of this
the Claimants claim £2,800. In fact, however, in the Tribunal’s opinion, the 
Profits* rents failure of the pension to earn profits was due not to the excep-

’ 1 tional war measures complained of, but to the circumstances
attendant upon the outbreak of the war. In consequence, the only earnings from 
the property after the outbreak of the war comprised the payments of rent during 
the compulsory administration. Of these the Claimants have had the benefit 
by the discharge of the amounts of interest and other outgoings to which they were 
devoted by the compulsory administrator.

After the sale no further loss of use can be claimed. The specific use of the 
house and furniture and the profits which they helped to insure have been taken 
into consideration by the Tribunal in estimating the value of the house and the 
furniture. From the time of the sale the Claimant is entitled to 5% interest as 
compensation for loss of use.

4. There remains the item of good-will. In respect of this the claim is for £5,000. 
Mr. Hoerl places its value at 32,000 Mk.

Even if no exceptional war measures had taken place, there was little likelihood 
of deriving profits from the boarding-house during the later years of the war, and 
the first years after the return of peace. At that time visits of foreigners to 
Bavaria were affected by the difficulties that foreigners experienced then. Indeed, 
the year 1922 appears to have been the first year when profits might have been 
made again. In other words, from the date of the sale there elapsed five years 
before any substantial profit might have been made.

This leads the Tribunal to the conclusion that the value of the good-will cannot 
be ascertained from profits made in ordinary circumstances before the war, and 
that the good-will is to be estimated in face of the circumstances which prevailed 
at the time of the sale and long after the sale. In the light of these circumstances 
the Tribunal find that the true value of the good-will was 10,000 Mk.
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All the figures set out above as values represent gold Marks.
From their total which amounts to 185,000 Mk. are to be deducted the sums

Debts deducted due ^^aiman^s on the mortgage and the other debts
properly paid by the administrator. At the hearing the parties 

agreed to accept the sum of 69,000 Mk. as the total of the deductions to be made 
in this respect. To this must be added the two sums of 200 Mk. and 500 Mk. 
which, as mentioned above, have been already credited to the Claimants. The 
net sum the Claimants are entitled to receive is therefore 115,300 Mk.

The Claimants are entitled to receive as compensation for loss of user interest 
thereon at the rate of 5% per annum from the date of the sale i. e. July 11th 
1917.364

Depreciation

The Commissioners appointed by the United States to pass upon 
the American claims arising out of the Boxer uprising in China 
recommended an award (later approved) in favor of Charles Denby 
in the amount of $2,346 for damages sustained to his “property used 
as the United States Legation at Peking, weakening of building by 
shot and shell, destruction of trees etc.”365 They explained that, 
“since the filing of said claim the property in question had been 
sold to the Korean Government; that this claim for indemnity was 

expressly reserved in the contract of sale of said prop
erty and such reservation entered into the consider

ation of said sale; that just compensation is asked for injury to the 
buildings and grounds as a result of the bombardment of the Legations 
in Peking; that said buildings were materially weakened by shells 
and have only been temporarily repaired; that trees were cut down 
and the grounds injured by the military operations”. They also 
explained that: “No interest is allowed on this award inasmuch as 
the property continued to be occupied and rent paid thereon.”

In the cases of The United Railways and Electric Company of Balti
more v. West, Chairman, et al., and West, Chairman, et al. v. United 
Railways and Electric Company of Baltimore,356 decided by the Supreme 
Court of the United States on January 6, 1930, the question whether, 
under local law, in determining adequate rates for a public utility, 
the allowance for depreciation of a public utility should be charged 
to original cost or to present value was passed upon, the Court 
(Mr. Justice Sutherland delivering the opinion) deciding that it 
should be based upon the present value of the concern. In the course 
of the opinion, Justice Sutherland stated that:

The allowance for annual depreciation made by the commission was based 
upon cost. The court of appeals held that this was erroneous and that it should 
have been based upon present value. The court’s view of the matter was plainly 
right. One of the items of expense to be ascertained and deducted is the amount 
necessary to restore property worn out or impaired, so as continuously to main-

364 IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 640-642.
355 Minister Conger to Secretary of State Hay, July 24, 1902, ms. Department 

of State, 118 Despatches, China, no. 1054, claim no. 163.
388 280 U.S. 234.
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tain it as nearly as practicable at the same level of efficiency for the public service. 
The amount set aside periodically for this purpose is the so-called depreciation 
allowance. Manifestly, this allowance cannot be limited by the original cost, 
because, if values have advanced, the allowance is not sufficient to maintain the 
level of efficiency. The utility “is entitled to see that from earnings the value 
of the property invested is kept unimpaired, so that at the end of any given 
term of years the original investment remains as it was at the beginning.” Knox
ville v. Water Co., 212 U. S. 1, 13-14. This naturally calls for expenditures equal 
to the cost of the worn out equipment at the time of replacement; and this, for 
all practical purposes, means present value. It is the settled rule of this Court 
that the rate base is present value, and it would be wholly illogical to adopt a 
different rule for depreciation. As the Supreme Court of Michigan, in Utilities 
Commission v. Telephone Co., 228 Mich. 658, 666, has aptly said: “If the rate base 
is present fair value, then the depreciation base as to depreciable property is 
the same thing. There is no principle to sustain a holding that a utility may 
earn on the present fair value of its property devoted to public service, but that 
it must accept and the public must pay depreciation on book cost or investment 
cost regardless of present fair value. We repeat, the purpose of permitting a 
depreciation charge is to compensate the utility for property consumed in service, 
and the duty of the commission, guided by experience in rate making, is to spread 
this charge fairly over the years of the life of the property. ” And see Southwestern 
Bell Tel. Co. v. Pub. Serv. Comm., 262 U. S. 276, 288; Georgia Railway & P. Co. v. 
Railroad Commission, 262 U. S. 625, 633.357

Mr. Justice Brandeis, in a dissenting opinion concurred in by 
Mr. Justice Holmes, stated, in, part that:

Second. The amount which the Commission fixed, in its original report, as the 
appropriate depreciation charge was $883,544. That sum is 5 per cent, of the 
estimated gross revenues. Referring to the method of arriving at the amount of 
the charge the Commission there said: “The Commission believes that it might 
be more logical to base the annual allowance for depreciation upon the cost of 
depreciable property, rather than upon gross revenues. The relation between 
gross revenues and depreciation is remote and indirect while there is a direct 
relation between the cost of a piece of property and the amount that ought to be 
set aside for its consumption by use. However, the allowance which this Com
mission has made for depreciation, 5 per cent, of the gross revenues, has provided 
fairly well for current depreciation and retirements . . . Moreover, there is a 
broad twilight zone between depreciation and maintenance, and it may well be 
(and without any impropriety) that the maintenance account has been used to a 
certain extent to provide for depreciation . . . Any increase in the gross reve
nues resulting from an increase in fares would increase the amounts that would 
be set aside for depreciation and maintenance.” . . . Without deciding that 
this allowance was inadequate, the Court of Appeals held that, as a matter of law, 
the depreciation charge should be based upon the then value of the depreciable 
property as distinguished from its cost; and directed the Commission to revise 
its estimates accordingly. Pursuant to that direction, the Commission added, 
in its supplemental report, $755,116 to the depreciation charge. The addition 
was, I think, ordered by the Court of Appeals under a misapprehension of the 
nature and function of the depreciation charge. And, in considering the adequacy 
of the return under the Federal Constitution, the estimate of the net earnings 
should accordingly be increased by $755,116, which, on the rate base of $70,
000,000, would add 1.08 per cent, to the estimated return.

357 280 U.S. 253-254.
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That the Court of Appeals erred in its decision becomes clear when the nature 
and purpose of the depreciation charge are analyzed and the methods of deter
mining its proper amount are considered. The annual account of a street railway, 
or other business, is designed to show the profit or loss, and to acquaint those 
interested with the condition of the business. To be true, the account must 
reflect all the operating expenses incurred within the accounting period. One of 
these is the wearing out of plant. Minor parts, which have short lives and are 
consumed wholly within the year, are replaced as a part of current repairs. . . . 
Larger plant units, unlike supplies, do not wear out within a single accounting 
period. They have varying service lives, some remaining useful for many years. 
Experience teaches that at the end of some period of time most of these units, too, 
will wear out physically or cease to be useful in the service. If the initial outlay 
for such units is entirely disregarded, the annual account will not reflect the true 
results of operation and the initial investment may be lost. If, on the othe r hand, 
this original expense is treated as part of the operating expenses of the y ear in 
which the plant unit was purchased, or was retired or replaced, the account again 
will not reflect the true results of operation. For operations in one year will then 
be burdened with an expense which is properly chargeable against a much longer 
period of use. Therefore, in ascertaining the profits of a year, it is generally 
deemed necessary to apportion to the operations of that year a part of the total 
expense incident to the wearing out of plant. This apportionment is commonly 
made by means of a depreciation charge. . . . [358 *]

It is urged by the Railways that if the base used in determining what is a fair 
return on the use of its property is the present value, then logically the base to be 
used in determining the depreciation charge—a charge for the consumption of 
plant in service—must also be the present value of the property con
sumed. . . . [36fl] Much that I said about valuation in Southwestern Bell Tel. 
Co. v. Pub.Serv. Comm., 262 U. S. 276, 289 and St. Louis & O’Fallon R. R. Co. v. 
United States, 279 U. S. 461, 488 applies to the depreciation charge. But accept
ance of the doctrine of Smyth v. Ames does not require that the depreciation 
charge be based on present value of plant. For, an annual depreciation charge is 
not a measure of the actual consumption of plant during the year. No such

868 “The depreciation charge or allowance is the annual or monthly amount 
thus apportioned as the year’s equitable share of the expense of ultimate retire
ment of plant. The yearly charge is by many concerns allocated in monthly 
instalments. A depreciation reserve is a bookkeeping classification to which the 
depreciation charges are periodically credited. A depreciation fund is a fund 
separately maintained in which amounts charged for depreciation are periodically 
deposited. A depreciation reserve does not necessarily connote the existence of a 
separate fund. E. A. Saliers, Depreciation, Principles and Applications (1923) 
80; W. A. Paton and R. A. Stevenson, Principles of Accounting (1918) 491-505.”

ass “if ^e depreciation charge measured the actual consumption of plant, the 
logic of this conclusion might seem forceful. It should be pointed out, therefore, 
that, apart from the fact developed in the text, that the charge does not measure 
the actual consumption of plant, the contention is specious. A business man 
investing in a long-lived plant does not expect to have its value returned to him 
in instalments corresponding to the loss of service life. The most that a continu
ing business like a street railway may expect is that, at the end of the service life, 
it shall be reimbursed with the then value of the original investment, or with 
funds sufficient to replace the plant. As will be shown presently, there is no basis 
for assuming that either the value of the original investment or the replacement 
cost will, at the end of the service life, equal or approximate the present 
value. ...”
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measure has yet been invented. There is no regularity in the development of 
depreciation. It does not proceed in accordance with any mathematical law. 
There is nothing in business experience, or in the training of experts, which enables 
man to say to what extent service life will be impaired by the operations of a 
single year, or of a series of years less than the service life. . . . P60]

Where a plant intended, like a street railway, for continuing operation is main
tained at a constant level of efficiency, it is rarely possible to determine definitely 
whether or not its service life has in fact lessened within a particular year. The 
life expectancy of a plant, like that of an individual, may be in fact greater, 
because of unusual repairs or other causes, at the end of a particular year than it 
was at the beginning. . . . And even where it is known that there has been 
some lessening of service life within the year, it is never possible to determine 
with accuracy what percentage of the unit’s service life has, in fact, been so con
sumed. Nor is it essential to the aim of the charge that this fact should be known. 
The main purpose of the charge is that irrespective of the rate of depreciation 
there shall be produced, through annual contributions, by the end of the service 
life of the depreciable plant, an amount equal to the total net expense of its 
retirement. ... To that end it is necessary only that some reasonable plan 
of distribution be adopted. Since it is impossible to ascertain what percentage 
of the service life is consumed in any year, ... it is either assumed that depreci
ation proceeds at some average rate (thus accepting the approximation to fact 
customarily obtained through the process of averaging) or the annual charge is 
fixed without any regard to the rate of depreciation.

The depreciation charge is an allowance made pursuant to a plan of distribution 
of the total net expense of plant retirement. It is a bookkeeping device introduced 
in the exercise of practical judgment to serve three purposes. It preserves the 
integrity of the investment. Compare Knoxville v. Knoxville Water Company, 
212 U. S. 1, 13-14. It serves to distribute equitably throughout the several years 
of service life the only expense of plant retirement which is capable of reasonable 
ascertainment—the known cost less the estimated salvage value. And it enables 
those interested, through applying that plan of distribution, to ascertain, as 
nearly as is possible, the actual financial results of the year’s operation. Many 
methods of calculating the amount of the allowance are used. . . . The 
charges to operating expenses in the several years and in the aggregate vary 
according to the method adopted. . . . But under none of these methods of 
fixing the depreciation charge is an attempt made to determine the percentage of 
actual consumption of plant falling within a particular year or within any period 
of years less than the service life. . . .

Third. The business device known as the depreciation charge appears not to 
have been widely adopted in America until after the beginning of this century. 
. . . Its use is still stoutly resisted by many concerns. . . . Wherever adopted, 
the depreciation charge is based on the original cost of the plant to the owner. 
When the great changes in price levels incident to the World War led some to 
question the wisdom of the practice of basing the charge on original cost, the 360

360 “ ‘Depreciation of physical units used in connection with public utilities, or, 
indeed, with any other industries, does not proceed in accordance with any mathe
matical law. . . . There is no regularity in the development of the increasing 
need for repairs; there is no regularity in the progress of depreciation; but, in 
order to devise a reasonable plan for laying aside allowances from year to year 
to make good the depreciation as it accrues, and to provide for the accumulation 
of a sum equivalent to the cost less salvage of a unit by the time it is retired, some 
theory of depreciation progress must be assumed on which such allowances may 
be based.’ 81 Am. Soc. of Civil Eng. Transactions (1917), 1311, 1462-3. Com
pare E. A. Saliers, op cit., note 11, at p. 132.”



PROPERTY 1509

Chamber of Commerce of the United States warned business men against the 
fallacy of departing from the accepted basis. . . . And that warning has been 
recently repeated: “When the cost of an asset, less any salvage value, has been 
recovered, the process of depreciation stops,—the consumer has paid for that 
particular item of service. There are those who maintain that the obligation of 
the consumer is one rather of replacement,—building for building, machine for 
machine. According to this view depreciation should be based on replacement 
cost rather than actual cost. The replacement theory substitutes for something 
certain and definite, the actual cost, a cost of reproduction which is highly specu
lative and conjectural and requiring frequent revision. It, moreover, seeks to 
establish for one expense a basis of computation fundamentally different from 
that used for the other expenses of doing business. Insurance is charged on a 
basis of actual premiums paid, not on the basis of probable premiums three years 
hence; rent on the amount actually paid, not on the problematical rate of the 
next lease, salaries, light, heat, power, supplies are all charged at actual, not upon 
a future contingent cost. As one writer has expressed it, ‘The fact that the plant 
cannot be replaced at the same cost, but only at much more, has nothing to do 
with the cost of its product, but only with the cost of future product turned out 
by the subsequent plant.’ As the product goes through your factory it should 
be burdened with expired, not anticipated, costs. Charge depreciation upon actual 
cost less any salvage.” . . .

Such is today, and ever has been, the practice of public accountants. . . . 
Their statements are prepared in accordance with principles of accounting which 
are well established, generally accepted and uniformly applied. By those accus
tomed to read the language of accounting a depreciation charge is understood as 
meaning the appropriate contribution for that year to the amount required to 
make good the cost of the plant which ultimately must be retired. On that basis, 
public accountants certify to investors and bankers the results of operation, 
whether of public utilities, or of manufacturing or mercantile concerns. Corporate 
securities are issued, bought and sold, and vast loans are made daily, in reliance 
upon statements so prepared. The compelling logic of facts which led business 
men to introduce a depreciation charge has led them to continue to base it on the 
original cost of the plant despite the great changes in the price level incident to 
the World War. Basing the depreciation charge on cost is a rule prescribed or 
recommended by those associations of business men who have had occasion since 
the World War to consider the subject. . . .

Business men naturally took the plant at cost, as that is how they treat other 
articles consumed in operation. The plant, undepreciated, is commonly carried 
on the books at cost; and it is retired at cost. The net profit or loss of a business 
transaction is commonly ascertained by deducting from the gross receipts the 
expenditures incurred in producing them. Business men realized fully that the 
requirements for replacement might be more or less than the original cost. But 
they realized also that to attempt to make the depreciation account reflect eco
nomic conditions and changes would entail entry upon new fields of conjecture 
and prophecy which would defeat its purposes. For there is no basis in ex
perience which can justify predicting whether a replacement, renewal or substitu
tion falling in some future year will cost more or less than it would at present, or 
more or less than the unit cost when it was acquired.

The business men’s practice of using a depreciation charge based on the original 
cost of the plant in determining the profits or losses of a particular year has 
abundant official sanction and encouragement. The practice was prescribed by 
the Interstate Commerce Commission in 1907, . . . when, in cooperation with 
the Association of American Railway Accounting Officers, it drafted the rule, 
which is still in force, . . . requiring steam railroads to make an annual de
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preciation charge on equipment. It has been consistently applied by the Federal 
Government in assessing taxes on net income and corporate profits; . . . and 
by the tax officials of the several States for determining the net profits or income 
of individuals and corporations. . . . Since 1911, it has been applied by the 
United States Bureau of the Census. . . . Since 1915, it has been recom
mended by the Department of Agriculture. . . . Since 1917 by the Bureau of 
Mines. . . . In 1916, it was adopted by the Federal Trade Commission in recom
mendations concerning depreciation issued to manufacturers. . . . In 1917, it 
was prescribed by the United States Fuel Administration, . . . and by the 
War Ordnance Department. . . . In 1918, by the Air Craft Production Board. 
... In 1921, it was prescribed by the Federal Power Commission; . . . and 
it is continued in the revised rules of 1928. ... In 1923, it was adopted by the 
depreciation section of the Interstate Commerce Commission in the report of 
tentative conclusions concerning depreciation charges submitted to the steam 
railroads, telephone companies and carriers by water, . . . pursuant to para
graph 5 of § 20, of the Interstate Commerce Act, as amended by Transportation 
Act, 1920. ... On November 2, 1926, it was prescribed by the Commission in 
Telephone and Railroad Depreciation Charges, 118 I. C. C. 295. A depreciation 
charge based on original cost has been uniformly applied by the public utility 
commissions of the several States when determining net income, past or expected, 
for rate-making purposes. . . .

Fourth. In 1927 the business men’s practice of basing the depreciation charge 
on cost was applied by this Court in United States v. Ludey, 274 U. S. 295, 
300-301, a federal income tax case, saying: “The amount of the allowance for 
depreciation is the sum which should be set aside for the taxable year, in order 
that, at the end of the useful life of the plant in the business, the aggregate of the 
sums set aside will (with the salvage value) suffice to provide an amount equal to 
the original cost.” ... I know of nothing in the Federal Constitution, or in the 
decisions of this Court, which should lead us to reject, in determining net profits, 
the rule sanctioned by the universal practice of business men and governmental 
departments. For, whether the expense in plant consumption can be more nearly 
approximated by using a depreciation charge based on original cost or by one based 
upon fluctuating present values is a problem to be solved, not by legal reasoning, 
but by the exercise of practical judgment based on facts and business experi
ence. . . . The practice of using an annual depreciation charge based on original 
cost . . . when determining for purposes of investment, taxation or regulation, 
the net profits of a business, or the return upon property, was not adopted in igno
rance of the rule of Smyth v. Ames, 169 U. S. 466. That decision, rendered in 1898, 
antedates the general employment of public accountants; . . . and also ante
dates the general introduction here of the practice of making a depreciation charge. 
The decision of the Court of Appeals of Maryland here under review, as well as 
State ex rel. Hopkins v. Southwestern Bell Tel. Co., 115 Kan. 236 . . . and 
Michigan Public Utilities Commission v. Michigan State Tel. Co., 228 Mich. 658, 
were all decided after this Court reaffirmed the rule of Smyth v. Ames in South
western Bell Telephone Co. v. Public Service Commission, 262 U. S. 276. But 
since this decision, as before, the Bell Telephone companies have persisted in 
basing their depreciation charges upon the original cost of the depreciable prop
erty, Board of Public Utility Comm’rs. v. New York Tel. Co., 271 U. S. 23, 27. 
And they have insisted that the order of the Interstate Commerce Commission 
requiring a depreciation charge, 118 I. C. C. 295, should be so framed as to per
mit the continuance of that accounting practice. . . . The protest of the 
railroads, in that proceeding, against basing the charge on cost was made for the 
first time in 1927, in their petitions for a rehearing. And this protest came 
only from those who insist that no depreciation charge whatsoever shall be 
made. . . .
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To use a depreciation charge as the measure of the year’s consumption of 
plant, and at the same time reject original cost as the basis of the charge, is 
inadmissible. It is a perversion of this business device. No method for the 
ascertainment of the amount of the charge yet invented is workable if fluctuating 
present values be taken as the basis. Every known method contemplates, and is 
dependent upon, the accumulation or credit of a fixed amount in a given number 
of years. The distribution of plant expense expressed in the depreciation charge 
is justified by the approximation to the fact as to the year’s plant consumption 
which is obtained by applying the doctrine of averages. But if fluctuating 
present values are substituted for original cost there is no stable base to which 
the process of averaging can be applied. For thereby the only stable factor 
involved in fixing a depreciation charge would be eliminated. Each year the 
present value may be different. The cost of replacement at the termination of 
the service life of the several units or of the composite life cannot be foretold. . . . 
To use as a measure of the year’s consumption of plant a depreciation charge 
based on fluctuating present values substitutes conjecture for experience. Such 
a system would require the consumer of today to pay for an assumed operating 
expense which has never been incurred and which may never arise.

The depreciation charge is frequently likened to the annual premium in legal 
reserve life insurance. The life insurance premium is calculated on an agreed 
value of the human life—comparable to the known cost of plant—not on a 
fluctuating value, unknown and unknowable. The field of life insurance pre
sented a problem comparable to that here involved. Despite the large experience 
embodied in the standard mortality tables and the relative simplicity of the prob
lem there presented, the actual mortality was found to vary so widely from that 
for which the premiums had provided, that their rate was found to work serious 
injustice either to the insurer or to the insured. The transaction resulted some
times in bankruptcy of the insurer; sometimes in his securing profits which were 
extortionate; and rarely, in his receiving only the intended fair compensation for 
the service rendered. Because every attempt to approximate more nearly the 
amount of premium required proved futile, justice was sought and found in the 
system of strictly mutual insurance. Under that system the premium charged 
is made clearly ample; and the part which proves not to have been needed enures 
in some form of benefit to him who paid it.

Similarly, if, instead of applying the rule of Smyth v. Ames, the rate base of a 
utility were fixed at the amount prudently invested, the inevitable errors incident 
to estimating service life and net expense in plant consumption could never result 
in injustice either to the utility or to the community. For, if the amount set 
aside for depreciation proved inadequate and investment of new capital became 
necessary, the utility would be permitted to earn a return on the new capital. 
And if the amount set aside for depreciation proved to be excessive, the income 
from the surplus reserve would operate as a credit to reduce the capital charge 
which the rates must earn. If the Railways should ever suffer injustice from 
adopting cost of plant as the basis for calculating the depreciation charge, it will 
be an unavoidable incident of applying in valuation the rule of Smyth v. Ames. 
This risk, if it exists, cannot be escaped by basing the charge on present value. 
For this suggested escape, besides being entirely conjectural, is instinct with 
certainty of injustice either to the community or the Railways. The possibility 
of such injustice admonishes us, as it did in deciding the constitutional questions 
concerning interstate commerce, Foster-Fountain Packing Co. v. Hay del, 278 
U. S. 1, 10, Federal Trade Comm’n v. Pacific Paper Ass’w, 273 U. S. 52, 64, and 
taxation, Mountain Timber Co. v. Washington, 243 U. S. 219, 237; Shaffer v. 
Carter, 252 U. S. 37, 55; Farmers Loan & Trust Co. v. Minnesota, ante, p. 204, 
decided this day, that rate regulation is an intensely practical matter.
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Fifth. Public officials, investors and most large businesses are convinced of the 
practical value of the depreciation charge as a guide to knowledge of the results of 
operation. Many States require public utilities to make such a charge. . . . 
But most railroads, some gas and electric companies and some other concerns, 
deny the propriety of making any annual depreciation charge. . . . They 
insist that the making of such a charge will serve rather to mislead than to aid in 
determining the financial result of the year’s operations. They urge that the 
current cost of maintaining the plant, whether by repair, renewals or replace
ments, should be treated as a part of the maintenance account, at least in systems 
consisting of large and diversified properties intended for continuous operation 
and requiring a constant level of efficiency. They insist that, in such systems, 
retirements, replacements and renewals attain a uniform rate and tend to be 
equal each year; that, therefore, no great disproportion in revenues and operating 
expenses in the various years results if the whole expenditure made for renewals or 
replacements in any year is treated as an expense of operation of that year and the 
retirements of property are not otherwise reflected in any specific charge. They 
admit that it may be desirable to create a special reserve, to enable the company 
to spread the cost of retiring certain large units of property over a series of years, 
thus preventing a disproportionate burden upon the operations of a single year. 
But they say that such a reserve is not properly called a depreciation reserve. 
Moreover they contend that when a large unit is retired, not because it has been 
worn out but because some more efficient substitute has been found, the cost of 
retirement should be spread over the future, so that it may fall upon those who 
will gain the benefit of the enhanced efficiency. Compare Kansas City Southern 
R. Co. v. United States, 231 U. S. 423, 440-441. Under the replacement method 
of accounting advocated by the railroads and others there is no depreciation 
charge and no depreciation reserve. Operating expenses are charged directly 
with replacements at their cost. This method does not concern itself with all 
retirements, but only with retirements which are replaced. . . .

Despite the seemingly unanswerable logic of a depreciation charge, they oppose 
its adoption, urging the uncertainties inherent in the predetermination of service 
life and of salvage value, and the disagreement among experts as to the most 
equitable plan of distributing the total net plant expense among the several 
years of service. They point out that each step in the process of fixing a 
depreciation charge is beset with difficulties, because of the variables which 
attend every determination involved. The first step is to estimate how long the 
depreciable plant will remain in service. Engineers calculate with certitude its 
composite service life by applying weighted averages to the data concerning the 
several property units. But their exactitude is delusive. Each unit has its 
individual life dependent upon the effect of physical exhaustion, obsolescence, 
inadequacy and public requirement. . . . The physical duration of the life 
depends largely upon the conditions of the use; and these cannot be foretold. 
The process of obsolescence is even less predictable. Advances in the arts are 
constantly being made which would require retirement at some time, even if the 
unit were endowed with perpetual physical life. But these advances do not 
proceed at a uniform pace. The normal progress of invention is stimulated or 
retarded by the ever changing conditions of business. Moreover, it is the practical 
embodiment of inventions which produces obsolescence; and business conditions 
determine even more largely the time and the extent to which new inventions are 
embodied in improved machines. The march toward inadequacy, as distinguished 
from obsolescence, is likewise erratic.

The protestants point out that uncertainty is incident also to the second step 
in the process of fixing the appropriate depreciation charge. A plant unit rarely 
remains in service until consumed physically. Scrap remains; and this must be
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accounted for, since it is the net expense of the exhaustion of plant which the 
depreciation charge is to cover. Such scrap value is often a very large factor 
in the calculation of plant expense. . . . The probable salvage on the unit 
when retired at the end of its service life must, therefore, be estimated. But its 
future value is never knowable.

And, finally, the protestants show that after the net expense in plant consump
tion is thus estimated, there remains the task of distributing it equitably over the 
assumed service life—the allocation of the amount as charges of the several 
years. There are many recognized methods for calculating these amounts, each 
method having strenuous advocates; and the amounts thus to be charged, in the 
aggregate as well as in the successive years, differ widely according to the method 
adopted. . . . Under the straight line method, the aggregate of the charges of 
the several years equals the net plant expense for the whole period of service life; 
and the charge is the same for all the years. Under the sinking fund method, 
the aggregate of the charges of the several years is less than the net plant expense 
for the whole period; because the proceeds of each year’s charge are deemed 
to have been continuously invested at compound interest and the balance is 
assumed to be obtained from interest accumulations. Other methods of dis
tributing the total charge produce still other results in the amount of the charges 
laid upon the operating expense of the several years of service. . . .

We have no occasion to decide now whether the view taken by the Interstate 
Commerce Commission in Telephone and Railroad Depreciation Charges, 118 
I. C. C. 295, or the protest of the railroads, gas and electric companies should 
prevail. . . . For in neither event was the Court of Appeals justified in directing 
an increase in the allowance. The adequacy of a depreciation charge is dependent 
in large measure upon the practice of the individual concern with respect to its 
maintenance account. The Commission found that the Railways’ property was 
well maintained and that the allowance of $883,544, together with the usual 
maintenance charges, would be adequate to keep the property at a constant level 
of efficiency. It found further, on the basis of the Company’s experience, that 
the charges previously allowed had served “fairly well” to take care of current 
depreciation and retirements. The depreciation charge was established by the 
Railways in 1912 and was fixed by it, of its own motion, at 5 per cent, of the gross 
revenues. The charge at that rate had been continued ever since and had 
yielded each year an increasing sum. For the gross revenues had grown steadily. 
In the early years, they grew through increase of the number of passengers 
carried; since 1919, through the repeated increases in the rate of fare. In nearly 
every year, the allowance had exceeded the charges for retirements. After 
charging retirements, whether replaced or not, to the reserve, there remained a 
credit, on August 31, 1927, of $1,413,793. The allowance of $883,544 is equal to 
5 per cent, of the estimated gross revenues for 1928. The increase of this allow
ance for 1928 over that for 1914 was greater proportionately than the increase of 
the 1928 value of the Railways’ property over its 1914 value. . . .

The estimated charge of $883,544 was thus clearly ample as the year’s share of 
the expense of plant retirement based on cost. But even if the annual deprecia
tion allowance could be made to correspond with the actual consumption of plant, 
there was nothing in the record to show that the value of the part of plant to be 
consumed in 1928 would exceed that amount. Nor is there anything in the record 
or in the findings to show that $883,544, together with the usual maintenance 
charges and under the improved methods of construction, would be inadequate 
to provide, at the prices then prevailing, for the replacements required in that 
year, and also for the year’s contribution to a special reserve under the plan 
advocated by the railroads before the Interstate Commerce Commission. On 
the contrary, the Company’s history . . . and the present advances in the



1514 CHAPTER V

street railway industry strongly indicate that, by employing new equipment of 
lesser value, . . . the Railways could render more efficient service at smaller 
operating costs. Neither the trial court nor the Court of Appeals made any 
finding on these matters. The Commission’s finding that $883,544 was an ade
quate charge should, therefore, have been accepted by the Court of Appeals, 
whether the sum allowed be deemed a depreciation charge properly so called, or 
be treated as the year’s contribution to a special reserve to supplement the usual 
maintenance charges.

It is clear that the management of the Railways deemed the charge of 5 per 
cent, of gross revenues adequate. On that assumption it paid dividends on the 
common stock in each year from 1923 through 1927. ... If the addition to 
the depreciation charge ordered by the Court of Appeals was proper for the 
year 1928, it should have also been made in the preceding five years. . . . Upon 
such a recasting of the accounts, no profits were earned after 1924; and there 
was no surplus fund from which dividends could have been paid legally. If 
the contention now urged by the Railways is sound, the management misrepre
sented by its published accounts its financial condition and the results of opera
tion of the several years; and it paid dividends in violation of law.361

Mr. Justice Stone, in a separate dissenting opinion in the same 
case in which he concurred with Justices Brandeis and Holmes with 
respect to the method of ascertaining depreciation (as well as with 
respect to the propriety of excluding from the rate base the value of 
the franchise or easement donated to the railway company), stated 
that:

I will assume, for present purposes, that as a result of Smyth v. Ames, 169 
U.S. 466, the function of a depreciation account for rate making purposes must 
be taken to be the establishment of a fund for the replacement of plant rather 
than the restoration of cost or value of the original plant investment. But 
what amount annually carried to reserve will be sufficient to replace all the ele
ments of a composite property purchased at various times, at varying price 
levels, as they wear out or become obsolete, is a question, not of law but of fact. 
It is a question which must be answered on the basis of a prediction of the salvage 
value of the obsolete elements, the character of the articles which will be selected 
to replace them when replacement is necessary, and their cost at the time of 
replacement.

Obviously, that question cannot be answered by a priori reasoning. Experi
ence is our only guide, tempered by the consideration of such special or unusual 
facts and circumstances as would tend to modify the results of experience. 
Experience, which embraces the past fifteen years of high price levels, and the 
studies of experts, resulting in the universally accepted practice of accountants 
and business economists, as recounted in detail by Mr. Justice Brandeis, have 
demonstrated that depreciation reserve, calculated on the basis of cost, has 
proven to be the most trustworthy guide in determining the amount required to 
replace, at the end of their useful life, the constantly shifting elements of a prop
erty such as the present. Costs of renewals made during the present prolonged 
period of high prices and diminishing replacement costs tend to offset the higher 
cost of replacing articles purchased in periods of lower prices. I think that we 
should be guided by that experience and practice in the absence of proof of any 
special circumstances showing that they are inapplicable to the particular situa
tion with which we are now concerned.

361 280 U. S. 259-288.
The footnotes in the quotation are omitted, with the exception of footnotes 

358, 359, and 360, quoted ante.
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Such proof, in the present case, is wanting. The only circumstance relied on 
for a different basis of depreciation, and one which is embraced in that experi
ence, is the current high price level, which has raised the present reproduction 
value of the carrier’s property, as a whole, above its cost. That, of course, 
might be a controlling consideration if we were dealing with present replacements 
or their present cost, instead of replacements to be made at various uncertain 
dates in the future, of articles purchased at different times in the past, at varying 
price levels. But I cannot say that since prices at the present moment are high, 
as a result of post-war inflation, a rate of return which is sufficient to yield 7.78 
per cent, on present reproduction value, after adequate depreciation based on 
cost of the carrier’s property, is confiscatory because logic requires the prediction 
that the elements of petitioner’s property cannot, in years to come, be renewed or 
replaced with adequate substitutes, at less than the present average reproduction 
cost of the entire property—and this in the face of the facts that the cost of 
replacements in the past fifteen years has been for the most part at higher price 
levels than at present, that the amount allowed by the Commission for deprecia
tion has been in practice more than sufficient for all replacement requirements 
throughout the period of higher price levels, and that the Company has declared 
and paid dividends which were earned only if this depreciation reserve was 
adequate.

To say that the present price level is necessarily the true measure of future 
replacement cost is to substitute for a relevant fact which I should have thought 
ought to be established as are other facts, a rule of law which seems not to follow 
from Smyth v. Ames, and to be founded neither upon experience nor expert 
opinion and to be unworkable in practice. In the present case it can be applied 
only by disregarding evidence which would seem persuasively to establish the 
very fact to be ascertained.362

Proof

Frequently, the claimant's only evidence of the value of the prop
erty interfered with is “opinion evidence'' of witnesses 
who are selected by himself and as to whom there has 

been no opportunity for cross-examination. These factors are proper
ly to be considered in making a fair estimate of the damages sustained.

Where books, deeds, papers, or vouchers, etc., of evidential value, 
which would normally be in the possession of the claimant, are not 

submitted in evidence, the claimant should give an 
evffieircentary acceptable explanation of the absence of such docu

ments. In the absence of an adequate explanation 
the claim for damages should be most carefully scrutinized.

The United States presented a claim to the Commission established 
under the 1868 convention between the United States and Mexico, 
on behalf of Mariano Trevinio Garza, a citizen of the United States, 
for $31,200 for damage to real and personal property. In 1861-62 
and again in 1866, the claimant's house in Matamoros was occupied 
by General Carvajal. After the first occupation the house was thor
oughly repaired and restored and was refitted with costly furniture 
imported from New Orleans. All this was again partially destroyed 
in 1866, upon the second seizure of the property for military purposes. 
Each time the buildings were seriously damaged; the outhouses were

362 280 ILS. 289-291.
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tom down and used; the two-story brick dwelling house was turned 
into a barracks, and partitions were taken out of it and the walls 
pierced for musketry; the upper story of the house was made bomb
proof by filling it with sand. The furniture, books, etc., were either 
destroyed or greatly damaged.

Mr. Wadsworth, the American Commissioner, in writing the de
cision for the Commissioners, pertinently stated that:

. . . The house and furniture seem to have been valuable. The proof is 
rather strong. We cannot, however, surrender our own judgments, and the 
duty of weighing the evidence to the opinions of witnesses as to values. We 
recollect that the claimants in all cases, select their own witnesses, and that 
^ . . there is no cross-examination. We note the absence of wit-
evidence nesses, who ought always to be introduced. For instance a

carpenter is brought forward to give his opinion that the 
repairs of the property each time cost $4000. But the carpenters who did the 
work, and the vouchers of claimant for the repairs are not introduced. We 
think of these things.

Claimant wants $31,200, for the injuries. In this he included an estimate for 
“persistent attempts to injure” claimant, of $8,000. We do not give a cent for 
such a reason: but allow a round sum to cover all damages to his real and per
sonal property, on both occasions, in full of all claims set up in the Memorial 
including the Certificate given claimant by “La Comision de la Comandancia 
Militar de Tamaulipas etc” of April, 1862, for $2,695 dollars, signed by Castillo 
Montero and others.363

The Commission awarded $11,000 in this case, plus $100 costs of 
printing, etc. Interest was not allowed.

The claim of Khamis Michael, a naturalized Canadian, against 
Turkey, decided by the Canadian Royal Commission on Illegal 
Warfare Claims, etc.,364 * presented a number of interesting features. 
The claim was presented for $31,377 for the destruction and loss of 
real and personal property in the city of Urmia, Persia, at the time 
of the Armenian atrocities at that place in 1915, when the Turks 
were marching across Persia to meet the Russian troops. No one 
could say definitely whether the property was destroyed by Turks, 
Kurds, or Persians.

The value of the property was estimated by an Acting Consul's 
informant at 3,000 tomans. A toman, according to a later affidavit 
on the record, was worth about one dollar. The claim for loss of 
property, as itemized by the claimant, was as follows:366

363 MS. Department of State; docket 892.
364 II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa,

1928) 477, docket 1332.
366 Ibid. 478.
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(1) Dwelling house, outbuildings and land at Nevgajar
St. Urumia Persia, destroyed by Turkish Army . . . $16, 700.

(2) Value of effects also destroyed............................................ 5, 427.
(3) Value of weaving machine.................................................... 1, 200.
(4) Value of wool, and yarn.................................................... 600.
(5) Two heads of cattle............................................................ 250.
(6) Fruit trees and vineyard.................................................... 700.
(7) Complete library................................................................... 6, 500.

Total for loss of property............................................$31, 377.

An inquiry made through the British Consul at Tabriz in respect 
to the claimant's property, resulted in a report from a reliable 
authority among the Assyrians at Urmia to the effect that the best 
building of the richest man there would not cost more than $5,000— 
the building to include stable, kitchen, bathroom, storage, and walls, 

all of which are appendants of the building—espe- 
values mg cially the walls which cannot be sold or claimed

separately. In a well-provisioned home, it was 
reported, one could not find more than two bags of rice, one batman 
of meat, 3,000 batman of firewood, 400 batman of flour, which with 
fruits would be worth about $111. Not only at Urmia but even at 
Tabriz a chair costing $100 could not be found. The values attached 
to the two head of cattle were highly exaggerated. The party who 
gave the claimant the weaving machine in order to establish a relief 
mission at Urmia stated that she paid £30 for the machine and £20 
for the carriage.

Notwithstanding the difficulties encountered in the evaluation 
of the claimant's losses, Commissioner Friel recommended the pay
ment of $3,000 as fair compensation in this case.

In addition to the various considerations mentioned above as 
evidencing the value of real property, mortgage value, insured value, 
„ A . . tax value, and rental value are important criteria to

be considered in determining the value of realty.
In the case of Madame VeriJci (United States v. Turkey),366 for exam

ple, one of the Cretan claims decided by a Commission of the Consular 
Body at Constantinople in 1905 (ratified by a full Consular Session 
on March 27, 1905), a claim was presented for 27,000 francs as the 
value of a house burned at Canea during the Cretan revolutions of 
1896-98, and for 3,000 francs as the value of the furniture contained 
in the said house. The claimant produced certificates of two wit
nesses who estimated her losses at 30,000 francs.

After hearing the witnesses, who stated that the house was let at 
1,200 to 2,000 francs a year, and after “considering the value of 
houses letting at such rents in Canea", the Consular Commission 
allowed 15,000 francs in this case as the value of the house. The

366 John G. A. Leishman to Secretary of State Hay, May 22, 1905, ms. De
partment of State, 77 Despatches, Turkey, no. 1070, enclosure 2.
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total amount claimed as the value of the furnishings destroyed was 
allowed, “since the house was fairly well furnished", thus making a 
total award of 18,000 francs.

Where the claimant has actually lost the rental of his property, 
Rent lost such damage is properly compensated under certain

circumstances.
Messrs. George Phillips, British Consul at Swatow, and Robert 

Hunter Hill, Acting Consul of the Netherlands at Swatow, were named 
Arbitrators to assess and determine the extent of the liability of China 
to Rev. Dr. Ashmore, a citizen of the United States residing at Swatow, 
who was compelled to give up his deeds to fishery ground from which 
he had for many years received an income of $400 annually.367

The Arbitrators, in awarding Dr. Ashmore $4,600, explained that 
in giving up his title deeds to this fishery ground Ashmore should “in 
justice be paid a sum which would without difficulty give him in a 
like venture the same amount of interest". They explained that for 
two years Ashmore had not received the rental of the fishery ground 
($800) which he was entitled to receive. The Arbitrators added that:

The fact that Dr. Ashmore was not willing to part with his Deeds, and that 
he is for the moment deprived of a good investment, should be taken into con
sideration, and in estimating the value of the fishery a certain sum has to be 
added to the purchase money. This we have done, and we have fixed the sum 
to be due Dr. Ashmore on the three counts, viz:—

The loss of two years rental; the value of the property; and recompense for 
compulsory sale, at $4,600.

In arriving at this decision we think, we on the one hand have dealt fairly with 
the Chinese Govern’t., for we argue that if* Dr. Ashmore could get a rental of 
$400. a year for the fishery ground the Chinese Government will on receipt of the 
deeds be in a position to relet it for a like amount; we think on the other hand, 
that taking into consideration the nature of the property, we could not in fairness 
award Dr. Ashmore a larger amount than we have done, which amount with the 
interest attainable upon investments of a kindred character in China will always 
bring him in the amount of which he has been deprived, and at the same time 
cover all that can be fairly claimed. This amount of $4,600 to be paid two 
months from today the 24th May, 1884.368

Charles McCaslin, an American citizen, was allowed $952 for the 
loss of rentals on forty houses owned by him and rendered uninhabit
able for a period of ten months on account of damage to them during 
the Boxer uprising in China in 1900. The houses were rented at $5 
Mexican monthly, under yearly leases.369

In a number of cases, however, the American Commissioners 
passing upon these claims disallowed claims for losses of rent. They 
allowed, for example, the claim of Frances 0. Wilson for the cost of

387 Minister Young to Secretary of State Frelinghuysen, October 22, 1884, 
ms. Department of State, 72 Despatches, China, no. 533.

368 Ibid, enclosure 17.
369 Minister Conger to Secretary Hay, October 6, 1902, ibid. 119 Despatches, 

China, no. 1106, claims nos. 118, 122, and 123.
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rebuilding her house, but disallowed her claim for the loss of rent for 
a period of two years.370 This property had not been rented and it 
was not under contract of rental at the time of loss.

Fred Silbermanny a Canadian national, submitted a claim to the 
Canadian Royal Commission on Illegal Warfare Claims having 
jurisdiction of claims for reparation against Germany, for the loss 
during the World War of rent on certain property belonging to him 
and located in Belgium. The property itself was neither damaged 
nor sequestrated. The Canadian Commission (James Friel, Com
missioner) disallowed the claim on the ground that the claim was not 
such as was contemplated in annex (I) of the reparation clause of the 
Treaty of Versailles.371

The Franco-German Mixed Arbitral Tribunal awarded Dame Marie 
Frieh-Jehl, a French national and the owner of furnished lodgings 
which were placed under sequestration in Germany during the World 
War at an unduly low rental, an amount to compensate her for the 
rental that should appropriately have been received for the property.372

The same Tribunal awarded Mme Veuve Emile Besson,373 a French 
national, compensation for the decrease in rental of her property 
(located in Strasbourg) which was granted during the war by a 
German custodian. The owner remained in Strasbourg during the 
war and might easily have been consulted by the German custodian 
who took control of the property.

In the case of Schott et Fils (France v. Germany), decided by the 
same Tribunal, the claimants, French nationals whose property had 
been sequestrated and rented at an under-rate, were awarded the loss 
from such under-rental.374 The Commission also allowed an amount 
for the damage to the property. In another case, that of Alfred 
Hertz (France v. Germany),375 the same Tribunal allowed the French 
owner of lands located in Lorraine an indemnity on account of the 
fact that the German sequestrator who was placed in charge of the 
property had under-rented the lands. The cost of reconditioning the 
property was also allowed.

In the case of Veuve de Charles Fouineau (France v. Germany),376 a 
claim for the loss of rents due a French national upon property placed 
under the control of a German custodian was disallowed. It appeared 
that the custodian had taken all reasonable steps to procure the pay

870 Minister Conger to Secretary Hay, June 4,1902, ibid. 117 Despatches, China, 
no. 1010, claim no. 65.

871 II Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 
1928) 448, docket 1300.

872 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 435.
878 Ibid. 723.
8741 Recueil (1922) 750.
875 Ibid. 758.
878II Recueil (1923) 901.
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ment of the rents but that the rents were not paid owing to the cir
cumstance that the lessees were insolvent.

The Claims Commission established to pass upon the claims for 
losses arising out of the bombardment and looting of Casablanca 
allowed Jacob Bibas, thought to be an American national, $32 (103.90 
francs), the amount of rent paid in advance on a shop burned at 
Casablanca in August 1907.377

In some cases the measure of damages for property occupied or 
Rental for use used a government has been held to be that of its 

rental value.
In the case of John Belden (United States v. Mexico),378 decided by 

the Commission established under the 1868 convention, Umpire 
Past use Thornton allowed rent at the rate of $150 a month,

with interest, where the claimant’s building was 
forcibly occupied by Mexican troops. The Umpire stated that he 
took into consideration the fact that Belden “never disbursed any
thing for the repairs of the building”.

In the Rudloff case (United States v. Venezuela), decided by the 
Commission established in accordance with the pro- 

no ^coirtractf1S’ tocol of February 17, 1903, the building by the claim
ants’ predecessor of a market, under a concession, 

had been forcibly interrupted and the property under construction 
had been destroyed. Venezuela was held liable in damages for the 
value of property destroyed. Rents for the market localities claimed 
for the period of eighteen years through which the concession was to 
have run, were disallowed. Mr. Bainbridge, the American Commis
sioner, stated in the course of his opinion in the case, with respect to 
the question of the allowance of the hoped-for rentals, that:379

. . . Damages to be recoverable must be shown with a reasonable degree of 
certainty, and can not be recovered for an uncertain loss. All that the claimants 
pretend to prove here, all indeed that from the nature of the case it is possible for 
them to prove, is that their predecessor in interest might have obtained the income 
claimed if the Government had not broken the contract. They are necessarily 
unable to prove with reasonable certainty that he could or would have obtained it. 
The case presented here is not that of the loss of the prospective profits of an 
established business, nor is it that of the loss of the ascertained profits derivable 
from a contract unperformed. It is simply that of the loss of the expected profits 
of a business venture wrongfully prevented of fulfillment by the defendant Govern
ment, and for these expected profits the claimants can not recover, because they 
are wholly unable to show that a profit would have been made. It is true the

377 Consul General Hoffman Philip to Secretary of State Root, November 2, 
1908, ms. Department of State, numerical file no. 2151/254-268, enclosure 6.

Subsequently, it was discovered that Bibas was not an American citizen and 
was not entitled to the protection of the United States, and the Moroccan author
ities were so informed by the United States.

378 MS. Department of State; docket 113; see also, ante, p. 1382 for a reference 
to this case in another connection.

379 Ralston's Report (1904) 182, 198.
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general rule of damages for the deprivation of real property is the value of its 
use—the rental value. But it has been held by respectable authority that when 
the defendant destroyed a building in course of construction by the plaintiff, the 
prospective profits which the plaintiff might have made by renting the building are 
not recoverable. (Bingham v. Walla Walla, 3 Wash., 68.) The damages claimed 
in this item are speculative and contingent, and can not form the basis of an award.

France presented a claim on behalf of the Widow and Heirs of 
Frangois Hyacinthe de St. Cyr 380 to the Claims Commission established 
by the United States and France under the terms of the convention of 
January 15, 1880, in the amount of $25,150 with interest, for the use 
of houses, etc., located in Galveston, Texas, and occupied by the 
authorities of the United States in 1865 and 1866. The claim con
sisted of the following items:* 381
]. For the use and occupation of the fire-proof brick warehouse on lot 8,

block 685, at $300 per month, for ten months ............................ $3, 000
2. For damage and injury done to the building........................................ 4, 800
3. For the use and occupation of frame buildings on lot 9, block 685, for

8 months, at $150 per month............................................................ 1, 200
4. Damages during occupation................................................................... 1, 450
5. Value of house destroyed during occupation........................................ 5, 000
6. Occupation of vacant lot for storage of military supplies..................... 1, 200
7. For injuries and losses occasioned by interruption of business ... 7, 500
8. Value of contents of trunk seized by the military authorities at Cleve

land, Ohio........................................................................................... 1,000

Of the foregoing items, those numbered 5, 7, and 8 were abandoned 
because there were no proofs to support them; and claim was then 
made for $10,100 only, composed of the following items:

For occupation of brick warehouse.................................... $2, 800
Injury thereto........................................................................ 4, 800
Occupation of wooden buildings and adjoining lot ... 1, 050
Injury to buildings................................................................ 1, 450

$10, 100

The brick warehouse was fireproof and was used by the United 
States authorities as an arsenal. The amount asked, $2,800, on 
account of its use, was based on the fair rental value of the building. 
This was “the exact amount stated to be due in the Quarter-master’s 
return of February, 1866”, as stated in the claimant’s closing brief. 
Likewise, the amount asked for the use of the wooden buildings and 
adjoining lot was based on the fair rental value, calculated at $150 a 
month.382

880 MS. Department of State; docket 686.
381 Opening Brief of the Claimant, printed; archives, Department of State.
382 Closing Brief for Claimant, printed; ibid.
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In the Brief of Counsel for the United States (George S. Boutwell), 
filed December 14, 1882, it is stated that:

. . . The warehouse and buildings were upon lots numbers eight and nine, 
in block 685, in the city of Galveston, Texas, (pp. 405). The certificate of the 
comptroller of the State of Texas (pp. 136, 137) shows that block 685, which 
included lots numbered 2, 5, 6, 7, 8, and 9, was valued for the purpose of taxa
tion in the year 1865 at $15,000. In the year 1866 the valuation of the same 
property for the same purpose was put at $16,000. Of the property so assessed 
only two lots appear to have been occupied by the United States, and there is 
no evidence as to the value of these two lots nor of the four lots not occupied 
by the United States. If the property occupied by the United States is assumed 
to have been worth $15,000, an allowance of rent at the rate of $2,000 per annum, 
or about 12*4 per cent, of the assessed value of the entire property, would seem 
to be a liberal allowance. (See p. 52 for statement of allowance made by the 
Treasury Department.) Lot 8 was occupied eight months and five days and 
lot 9 seven months and ten days or about two-thirds of a year. At the rate 
suggested the claimants should be allowed $1,333.33 for the use of the property. 
The special counsel for the claimants includes in his demand two items under 
the head of injury, one of $4,800 and the other of $4,150. The only evidence 
which the record furnishes is an affidavit made by T. T. Hollis and J. C. Stencil, 
February 16th 1866, in which they estimate the damages to the property on 
lot 8 at $2,050. The same Hollis and one of P. Savage (p. 29) estimate the 
damage to the building on lot number 8 at $4,800. These affiants were not 
presented for examination as witnesses, although it is stated that one of them 
is still living in Mexico, (p. 121.) The affidavits are of no legal value, and in 
the absence of all evidence that repairs were made after the surrender of the 
property by the United States, the Counsel for the United States maintains 
that no allowance should be made on the ground of injury to the property. The 
rent is understood in all cases to be compensation for ordinary wear and tear, 
and when a claim is made for special injury the claimant must show specifically 
the nature and extent of the injury for which compensation is demanded. In 
the case at bar there is no evidence upon this point that the Commission can 
consider.383

The Commission (January 3, 1883) made an award in favor of the 
claimants in the amount of $3,400, with interest at 5 percent from 
March 1, 1865. The French Commissioner, A. A. Lefaivre, declined 
to sign the award because he thought “the sum allowed insuffi
cient ”.384 *

A claim was also presented on behalf of Louis Bonnemer, a French 
national, to the French and American Claims Commission established 
under the convention of January 15, 1880,386 for $1,592.50, because 
of the use of and damage to the claimants property—the Pittsburgh 
Hotel, located in New Orleans—by the United States military 
authorities from August 27, 1862 to May 2, 1863. The claimant 
urged that the hotel was damaged to the extent of $392.50, by its

383 Brief of Counsel of the United States, printed; archives, Department of 
State.

384 Award signed January 3, 1883 by “Arino” and “A. O. Aldis”, ms. Depart
ment of State.

386 MS. Department of State; docket 269.
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use for a period of eight months; and that the monthly rental value, 
although the property was not rented at the time of the occupation, 
was $120—the amount for which it had been rented some time pre
viously. It was claimed, in fact, that the property had been rented 
for $150 a month three or four months before the seizure and use by 
the United States.386

On the other hand counsel for the United States urged that the 
property had apparently been vacant for some months at the time 
of its occupation by the United States, that “$50 per month was a fair 
rental value”, and that “A fair claim would have been 8 months’ 
rent at $50=$400, and $202.50 damages.” 387

On December 15, 1883 the Commission awarded the claimant $700, 
with interest at 5 percent from June 1, 1863.388 As was its custom, it 
made no explanation of the basis of the amount awarded.

The Spanish Treaty Claims Commission, organized by the United 
States in accordance with the terms of article VII of the treaty of 
December 10, 1898 between Spain and the United States, had before 
it the claim of Perjedo Lacoste and Lucia Lacoste, his wife,389 for about 
a million dollars on account of damages sustained on their sugar 
plantation near Habana, through the acts of both insurgent and Spanish 
forces. On the night of January 6, 1896 the Gomez and Maceo forces 
encamped on the plantation. The next morning they separated; 
Gomez went southeastwardly and Maceo went westwardly through 
the estate, burning the cane along the way and being closely pursued 
by the Spanish forces. That night Maceo passed back over the estate 
going towards Habana. The next day he again passed over the estate 
in a westward direction and was overtaken by the Spaniards. A battle 
or skirmish ensued. Cattle and horses were taken by the insurgents, 
as well as by the Spanish.

Later, a Spanish force was stationed on the property, and a recon
centration camp was established in and about the batey, there being 
at one time between two and three thousand reconcentrados there. 
The evidence also tended to show that on a number of occasions a 
Spanish garrison, as well as Spanish columns, came to the estate and 
unnecessarily damaged the mills and the buildings.

The largest part of the claim was for the loss occasioned by the 
burning of the cane during the army movements above described. It 
was not claimed that there was negligence on the part of the Spanish 
forces in attempting to put down the insurgents at that time; but 
it was claimed that the Spanish authorities were negligent in per
mitting Gomez and Maceo to continue their raids through the island

388 Closing Brief for Claimant, printed; archives, Department of State.
887 Brief of Counsel for the United States, printed; ibid.
888 Opinion, ms. Department of State.
880 Fuller's Report (1907) 46, docket 205.
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as they did and that if due diligence had been used the insurgents 
could have been driven back or crushed. These contentions of the 
claimants were not sustained by the evidence, and the claims for the 
loss of cane were disallowed.

The sum of $450,000 was awarded by the Commission for (1) per
sonal property appropriated by the Spanish authorities, (2) for the 
use and occupation of part of the estate as a reconcentration camp, 
and (3) for the damage to the property during its occupancy.

An act of Congress approved April 18, 1918, conferred upon the 
War Department of the United States the right to pay for damages 
caused by American forces to the person and property of inhabitants 
of European countries not enemies or allies of an enemy, on condi
tion that such claims “would be payable according to the law or prac
tice governing the military forces of the country in which they 
occur”.390

A Renting, Requisition, and Claims Service of the American Expe
ditionary Forces, under the direction of Col. Blanton Winship, was 
organized in France in the spring of 1918. The activities of the 
service included the work of: (1) billeting troops and settling claims 
for damages to billets (degats); (2) renting lands and buildings and 
paying rentals; (3) requisitioning real and personal property; (4) ex
amining and settling all claims for personal injuries and damages to 
property; (5) handling admiralty claims arising in European waters; 
and (6), to a limited extent, under the direction of the United States 
Liquidation Commission, investigating and adjusting claims for 
personal injuries or loss of life (under the French Workmen’s Com
pensation Act) of the laborers employed by the military forces of the 
United States.391

Subsequently, on December 1, 1919, an agreement was made by 
the United States (through the United States Liquidation Commis
sion) and France, whereby France, in consideration of the sum of 
12,000,000 francs “minimum payment” and not to exceed 18,000,000 
francs, agreed to guarantee the United States against all unsettled 
claims of the above general description arising or accruing during the 
war period, except claims against America arising from breach of 
contract (not including leases and contracts for the occupation of 
property), and all claims cognizable under the general Admiralty 
law—that is to say, claims by or against vessels of America.392

This agreement was favored by the United States, in order that the 
United States might be relieved of the large daily overhead expense

390 40 Stat. 532.
391 Edwin B. Parker, Final Report of the United States Liquidation Commission 

(1920) 74.
392 Ibid. 179, 180-181, appendix XXXIII, text of the agreement.
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incidental to making the settlements under the previous arrangement, 
an expense estimated at $3,000 a day as of September 1, 1919, and
25,000 francs a day as of December 1, 1919.393

The Claims Service had paid out 50,108,091 francs for billeting 
American troops in France. The accounts showed 8 centimes (or, at 
the rate of 10 francs to the dollar, less than 1 cent) a day for each man 
as the average cost of billeting the American troops. This European 
method of quartering troops was stated to be much cheaper than 
tenting the men.

Under the act approved April 18, 1918, the Claims Service investi
gated and settled 38,299 claims in which the total amount claimed was 
approximately 15,000,000 francs, paying in complete settlement of 
these claims 8,337,719.07 francs. It investigated and disallowed 
13,446 claims under this same act, where the amount claimed ex
ceeded in all 10,000,000 francs. In the case of 552 claims dis
allowed, liability was admitted; but the claimant refused to accept 
the amount offered in settlement. There was paid for the use and 
occupation of real estate 38,421,780 francs and for damage to real 
estate 9,623,309 francs.394 *

Factories

We come now to the measurement of damages in cases where a 
factory or business concern is wrongfully interfered with.

Under a municipal ordinance of 1880, the city of Omaha, in 1903, 
elected to exercise its option to purchase a system of waterworks to 
be constructed in Omaha by the predecessor of the Omaha Water 
Company. By the terms of the ordinance the purchase price, upon 
the exercise of the option, was to be determined by three appraisers. 
A board of appraisers was organized; it took evidence and, after 
considering the matter for about three years, fixed the value of the 
system at $6,263,295.49. The appraiser appointed by the city did 
not concur, and the city rejected the award.

Thereupon the Omaha Water Company filed a bill seeking specific 
performance of the contract under the terms of the ordinance. The 
bill was dismissed in the lower court upon the ground of misconduct 
of the appraisers, and upon appeal to the United States Circuit Court 
of Appeals this decree was reversed.396 The case was appealed by the 
city to the United States Supreme Court, upon a writ of certiorari. 
The Supreme Court found no error in the award of the appraisers 
and upheld the decree of the United States Circuit Court of Appeals.396

393 Ibid. 76.
394 Ibid. 75.
305 Omaha Water Co. v. City of Omaha (1908, C.C.A., 8th Cir.) 162 Fed. 225.
396 City of Omaha v. Omaha Water Company (1910) 218 U.S. 180.
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Justice Lurton, who delivered the opinion of the Supreme Court, 
in holding that the value of a business as a “going concern” was a 
proper element of compensation, stated that:

The appraisers in making their estimate of valuation included $562,712.45 for 
the “going value." This separation of an element contributing to the value of 
t4 . „ each tangible part was done because required to be done under
vSu^allowed111 an or<*er ma(^e the Circuit Court in a suit in which the 

water board of the city of Omaha was complainant and the 
members of the board of appraisers and the water company were defendants. 
The object of that suit was to instruct the appraisers in respect to the mode and 
manner in which they should proceed. An order resulted which required the 
board to report the separate elements making up the aggregate value of the 
plant.

The option to purchase excluded any value on account of unexpired franchise; 
but it did not limit the value to the bare bones of the plant, its physical properties, 
such as its lands, its machinery, its water pipes or settling reservoirs, nor to what 
it would take to reproduce each of its physical features. The value in equity 
and justice must include whatever is contributed by the fact of the connection 
of the items making a complete and operating plant. The difference between a 
dead plant and a live one is a real value, and is independent of any franchise 
to go on, or any mere good will as between such a plant and its customers. That 
kind of good will, as suggested in Willcox v. Consolidated Gas Co., 212 U. S. 19, 
is of little or no commercial value when the business is, as here, a natural 
monopoly, with which the customer must deal, whether he will or no. That 
there is a difference between even the cost of duplication, less depreciation, of 
the elements making up the water company plant, and the commercial value of 
the business as a going concern, is evident.397

The Mixed Arbitral Tribunals established in Europe pursuant to 
the provisions of the Treaty of Versailles, had before 

business through them numerous claims for losses sustained by nationals 
sequestration or 0f the Allied Powers through the acts of Germany 
control during the World War.

In the case of Stanislas-Alfred de Montebello (France v. Germany),398 
decided by the Franco-German Mixed Arbitral Tribunal sitting at 
Paris (composed of Andre Mercier, President; Maurice Gandolphe, 
French Arbitrator; and August Herwegen, German Arbitrator), a 
claim for 1,641,555 francs 39, later slightly reduced, was submitted 
by a French national on account of losses sustained by his firm when its 
establishment at Macwiller, Alsace, was sequestrated on February 10, 
1915 by German authorities. The firm was engaged at that place 
in bottling and handling wines of champagne origin, shipped to it by 
the firm of Alfred de Montebello and Company of Mareuil-sur-Ay 
(Champagne). A notary at Sarre-Union was appointed sequestrator; 
and, although he made use of the services of one of the principal former 
employees of the firm, the business was thereafter mismanaged by 
the sequestrator. There was mismanagement in selling and depleting

397 Ibid. 202-203.
398 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 463.
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the stock of wines when it was impossible to replace the wines and at a 
time when the value of the wines was increasing, and when there was no 
necessity to sell the stock on account of deterioration or destruction. 
There was also mismanagement during the period of sequestration, in 
that a certain quantity of Moselle wines was used in the business and 
saccharine was used for the manufacture of a few bottles shipped on 
trial to certain agents. At the close of the war the business was 
returned to the claimant.

The claimant asked damages (1) for replacement, at their then- 
present value, of all goods not restored, and for depreciation or deterio
ration of restored goods; (2) for fraudulent business practices which 
injured the value of the trade mark; (3) for loss of use of capital;
(4) for expense of auditing the accounts after the war; and (5) for 
other expenses.

The Tribunal held that the sale of the stock of wine under the 
conditions outlined above constituted a liquidation of the business 
for which Germany was liable under the terms of article 297 of the 
Treaty of Versailles and that the claimant was entitled to the replace
ment value of the wine sold. In order to determine the total number 
of bottles of wine for the sale of which liability was incurred, there was 
deducted from the total number shown by an inventory taken in 
1914: the number of bottles returned; the number of bottles entrusted 
to German firms by the claimant himself prior to the sequestration; 
the number of bottles stamped for immediate sale before the inter
vention of the sequestrator; the probable number of bottles which 
would have been lost by breakage or spoilage; and the number of 
bottles sold prior to the sequestration.

There was deducted from the value of the remainder of the bottles
5,000 francs for general or overhead expenses in handling that portion 
of the stock deposited with the German firms or marked for immediate 
sale, as well as 50,000 francs for “the preservation of the stock, the 
replacement value of which is assigned to the claimant”, inasmuch 
as the preservation of the stock would have required expenditures for 
the upkeep of the cellars, for watchmen's services, and for handling 
of bottles, and other miscellaneous expenditures.

As to the losses sustained through the business practices of the 
sequestrator, for which 10,000 francs was allowed, the Tribunal 
stated that “such methods, however limited the use of them may 
have been, were clearly contrary to the preservation of the reputa
tion of the Montebello brand, and of a nature to cause the claimant 
a trade loss, shown in letters making claims or cancelling orders 
presented in the arguments”. The Tribunal held that the claimant 
was not entitled to the loss of use of capital invested in the firm, 
since the claimant was being compensated by the replacement value

114297—36------97
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of his goods on the date of the return of the business to him; and that 
he was not entitled to be indemnified for expenses in auditing the 
books, since the greater part of such expenses would have been nec
essary in any case and since the claimant took the books of the seques
trator before they had been brought up to date and prevented, the 
latter from submitting his accounts.

The Tribunal awarded a total amount of 717,463 francs with interest 
at 5 percent from October 19, 1920 to the date of payment.

In the case of Lallier, van Cassel et Cie (France v. Germany),399 
also decided by the Franco-German Mixed Arbitral Tribunal, indem
nity was claimed for losses sustained by the French company on 
account of the operation by a German custodian of a sequestrated 
wine establishment in Germany. The Tribunal held that Germany 
was liable for the mismanagement of the wine plant; that the cus
todian's sale of stocks (without the possibility of renewing the same), 
which was not necessary in order to avoid damage to perishable 
goods, was equivalent to a liquidation of the business; that the claim
ant was entitled to restitution in specie of the said goods—as of the 
time when the exceptional war measures or disposal measures were 
taken—or, in default of complete restitution, the difference between 
the “patrimony” as it would have been at the time of the Armistice 
and as it was after the measures; that the claimant was entitled to 
compensation for wear of material during the custodian's manage
ment, account being taken of the depreciation which the property 
would have suffered by lack of use for more than four years; that the 
claimant was entitled to compensation for use by the custodian of 
commercial processes mitigating against the good name of the trade 
mark and tending to cause commercial loss; that Germany was not 
liable for charges which should have been necessitated in order to 
keep and preserve the property; that Germany was not liable for all 
sales of stocks constituted by the firm itself for distribution, under 
conditions determined by the firm; and that Germany was liable for 
interest at 5 percent from the effective date of the Treaty of Versailles.

In Administrative Decision No. Ill, the Mixed Claims Commis
sion, United States and Germany, established under the agreement 
of August 10, 1922, passed upon the “Measure of Damages in all 
Claims for Property Taken”. In that connection, Umpire Parker 
(for the Commission) stated that—
in all claims based on property taken and not returned to the private owner the 

measure of damages which will ordinarily be applied is the 
intrinsicTalue reasonable market value of the property as of the time and 

place of taking in the condition in which it then was, if it had 
such market value; if not, then the intrinsic value of the property as of such time

300 III Recueil (1924) 124.
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and place. . . . This rule the Commission will apply in all cases based on prop
erty taken during the period of neutrality.400

Method of 
determining 
reasonable 
market value 
of plants, etc.

Subsequently (on May 25, 1925) the Commission 
stated (again through Umpire Parker) in Adminis
trative Decision No. VII, that the method of deter
mining the reasonable market value of plants and other 
properties adopted by the Commission, was as follows:

These rules have been consistently followed by the Commission. Under 
them damages for the destruction of American ships (‘hulls’—cargoes being 
separately dealt with) have been measured. Under them damage to the plants 
and tangible properties of Belgian subsidiaries of American corporations has 
been assessed as damage done to the property of American nationals and awards 
have been made to the United States on their behalf. Under them the amount 
of Germany’s liability for the material or physical damage of tangible property 
of every nature has been determined. In computing the reasonable market 
value of plants and other properties at the time of their destruction, the nature 
and value of the business done, their earning capacity based on previous opera
tions, urgency of demand and readiness to produce to meet such demand which 
may conceivably force the then market value above reproduction costs, even the 
goodwiU of the business, and many other factors, have been taken into account. 
But this is quite a different thing from assessing damage for loss of prospective 
earnings or profits for a period of years computed arbitrarily or according to the 
earnings of competitors whose properties were not destroyed, and the awards 
made by this Commission do not embrace the items claimed of prospective earn
ings or prospective profits.401

Ownership

We turn now to a celebrated case presented to the Permanent 
^ Court of International Justice in 1925—the so-called

ChorzowFactory “(JhQrzdw Factory case” (Germany v. Poland). On 
March 5, 1915 a contract was concluded between the 

German Government and the Bayerische Stickstoffwerke Company, 
according to which the company undertook “to establish for the 
Reich and forthwith begin the construction of”, amongst other things, 

a nitrate factory at Chorzow in Upper Silesia, the 
necessary lands to be acquired on behalf of the Reich, 

and the company to operate the factory until March 31, 1941. There
after, until November 22, 1918, a series of seven contracts were made 
with this company concerning the same general undertaking, two of 
which pertained particularly to the Chorzow factory. On December 
24, 1919, the Reich sold the Chorzow factory (for a consideration of 
approximately 110,000,000 marks) to the Oberschlesische Stickstoffwerke 
A.-G.j Company, a company apparently formed for this purpose. 
The sale included not only the factory at Chorzow but also the whole 
of the land, buildings, and installations, with all accessories, reserves, 
raw material, equipment, and stocks. The management and working 
of the factory were to remain in the hands of the Bayerische Company.

400 Decisions and Opinions 61, 63.
401 Ibid. 273, 331.
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Action by 
Poland

A third company, the Stickstoff Treuhand Gesellschajt, m. b. H., 
subsequently became the sole shareholder of the Oberschlesische 
Company.

On July 1, 1922 the Polish Court of Huta Krolewska rendered a 
decision to the effect that the registration with this court of the 

Oberschlesische Company as owner of the factory, 
which was declared null and void, was to be canceled; 
that the previously existing situation was to be restored; 

and that the right of ownership in the landed property in question 
was to be registered in the name of the Polish Treasury. This deci
sion, which cited article 256 of the Treaty of Versailles and the Polish 
laws of July 14, 1920 and June 16, 1922, was carried into effect on 
the same day. On July 3, 1922 M. Ignacy Moscicki, who was dele
gated to take charge of the factory at Chorzdw by a Polish ministerial 
decree of June 24, 1922, took possession of the factory and took over 
its management. It was not denied that the agent of Poland took 
over the possession of all movable property, patents, licenses, etc., as 
well as possession of the factory.402

The question presented to the Permanent Court of International 
Justice 403 in 1925 was, whether the application of

Taking 
possession of 
factory contrary 
to Geneva 
convention, 1922

this law to the Chorzdw factory and the taking posses
sion of the nitrate plant on July 3, 1922 were contrary 
to articles 6 et seq. of the Geneva convention of March 
5, 1922 between Poland and Germany. Article 6 of 

that convention stipulated that:
Poland may expropriate in Polish Upper Silesia, in conformity with the pro

visions of Articles 7 to 23, undertakings belonging to the category of major indus
tries including mineral deposits and rural estates. Except as provided in these 
clauses, the property, rights and interests of German nationals or of companies 
controlled by German nationals may not be liquidated in Polish Upper Silesia.404

In 1926 the Permanent Court of International Justice held that 
the seizure of the factory was not in conformity with the Geneva 
convention. The Court stated, inter alia, that:

. . . Having regard to the context, it seems reasonable to suppose that the 
intention was, bearing in mind the regime of liquidation instituted by the peace

402 Publications of the Permanent Court of International Justice, Series A.— 
No. 17, Judgment No. 13, pp. 18-23; I Hudson, World Court Reports (1934) 
646, 656-659.

403 The series of cases concerning German Interests in Polish Upper Silesia and 
the Chorzow Factory case, are contained in the following five judgments of the 
Permanent Court of International Justice, contained in the publications of the 
Court: No. 6, 1925; No. 7, 1926; No. 8, 1927; No. 11, 1927; and No. 13, 1928. 
These judgments are also published in I Hudson, World Court Reports (1934) 
pp. 475 et seq.

404 Publications of the Permanent Court of International Justice, Series A, 
Judgment No. 7, p. 21; I Hudson, World Court Reports (1934) 523.
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treaties of 1919, to convey the meaning that, subject to the provisions authorizing 
expropriation, the treatment accorded to German private property, rights and 
interests in Polish Upper Silesia is to be the treatment recognized by the gener
ally accepted principles of international law. However that may be, it is certain 
that expropriation is only lawful in the cases and under the conditions provided 
for in Article 7 and the following articles; apart from these cases, or if these 
conditions are absent, expropriation is unlawful.

Further, there can be no doubt that the expropriation allowed under Head III 
of the Convention is a derogation from the rules generally applied in regard to 
the treatment of foreigners and the principle of respect for vested rights. As 
this derogation itself is strictly in the nature of an exception, it is permissible to 
conclude that no further derogation is allowed. Any measure affecting the 
property, rights and interests of German subjects covered by Head III of the 
Convention, which is not justified on special grounds taking precedence over the 
Convention, and which oversteps the limits set by the generally accepted prin
ciples of international law, is therefore incompatible with the regime established 
under the Convention. The legal designation applied by one or other of the 
interested Parties to the act in dispute is irrevelant if the measure in fact affects 
German nationals in a manner contrary to the principles enunciated above.

It follows from these same principles that the only measures prohibited are 
those which generally accepted international law does not sanction in respect 
of foreigners; expropriation for reasons of public utility, judicial liquidation and 
similar measures are not affected by the Convention.405

Negotiations were entered into by the two countries for the resti
tution of the factory or, if this should be impossible, for the payment 
of a proper indemnity. These proved unsuccessful, and in 1927 
Germany filed a new application before the Permanent Court of 
International Justice setting out in the application and its amend
ments, the amount and method of payment claimed. The applica
tion of February 8, 1927, was as follows:

The German 
claim

(1) that by reason of its attitude in respect of the Oberschlesische Stickstoff- 
werke and Bayerische Stickstoffwerke Companies, which attitude has been

declared by the Court not to have been in conformity with 
the provisions of Article 6 and the following articles of the 
Geneva Convention, the Polish Government is under an 

obligation to make good the consequent damages sustained by the aforesaid 
Companies from July 3rd, 1922, until the date of the judgment sought;

(2) that the amount of the compensation to be paid by the Polish Government 
is 59,400,000 Reichsmarks for the damage caused to the Oberschlesische Sticks
toffwerke Company and 16,775,200 Reichsmarks for the damage caused to the 
Bayerische Stickstoffwerke Company;

(3) in regard to the method of payment:
(a) that the Polish Government should pay within one month from the date 

of judgment, the compensation due to the Oberschlesische Stickstoffwerke 
Company for the taking possession of the working capital (raw material, finished 
and half-manufactured products, stores, etc.) and the compensation due to the 
Bayerische Stickstoffwerke Company for the period of exploitation from July 3rd, 
1922, to the date of judgment;

405 Publications of the Permanent Court of International Justice, Series A, 
Judgment No. 7, pp. 21-22; I Hudson, World Court Reports (1934) 523-524.
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(6) that the Polish Government should pay the sums remaining unpaid by 
April 15th, 1928, at latest;

(c) that, from the date of judgment, interest at 6% per annum should be paid 
by the Polish Government;

(d) that the payments mentioned under (a)—(c) should be made without 
deduction to the account of the two Companies with the Deutsche Bank at 
Berlin;

(e) that, until June 30th, 1931, no nitrated lime and no nitrate of ammonia 
should be exported to Germany, to the United States of America, to France or 
to Italy.406 407 408

Later, in submission 2, as amended, the claimant Government 
asked:

(2) that the amount of the compensation to be paid by the Polish Government 
is 75,920,000 Reichsmarks, plus the present value of the working capital (raw 
materials, finished and half-manufactured products, stores, etc.) taken over on 
July 3rd, 1922, for the damage caused to the Oberschlesische Stickstoffwerke 
Company, and 20,179,000 Reichsmarks for the damage caused to the Bayerische 
Stickstoffwerke Company.407

In comparing submission 2 with the earlier application the Court 
said that regard must be had to the following points:

(а) that the total of 59,400,000 mentioned in the Application as the figure 
representing the damage suffered by the Oberschlesische is calculated as on 
July 3rd, 1922;

(б) that this sum includes the sum of 1 million for raw materials, finished and 
half-manufactured products, stores, etc.;

(c) that the sum of 75,920,000 mentioned in the Case as the figure representing 
the damage suffered by the Oberschlesische is made up of 58,400,000 for damages 
as on July 3rd, 1922, and 17,520,000 for interest at 6% on 58,400,000 for the 
period July 3rd, 1922, to July 2nd, 1927;

(d) that this sum does not include an amount for “working capital”, compen
sation for the “present value” of this capital being in the Case sought in general 
terms;

(e) that the sum of 16,775,200 mentioned in the Application as the figure 
representing the damage suffered by the Bayerische is calculated as on July 
3rd, 1922;

(/) that the sum of 20,179,000 mentioned in the Case as representing the 
damage suffered by the Bayerische is calculated as on July 2nd (or 3rd), 1927, 
at a rate of interest of 6%; the amount for the Bayerische indicated in the Appli
cation is said to contain an error of calculation.408

Submission 2 was further amended, in the oral reply of the German 
Agents, to read as follows:

that the total of the compensation to be paid to the German Government is
58,400,000 Reichsmarks, plus 1,656,000 Reichsmarks, plus interest at 6% on 
this sum as from July 3rd, 1922, until the date of judgment (for damage done to 
the Oberschlesische Stickstoffwerke A.-G.);

406 Publications of the Permanent Court of International Justice, Series A— 
No. 17, Judgment No. 13, September 13, 1928, pp. 6-7; I Hudson, World Court 
Reports (1934) 646, 647.

407 Ibid. 648.
408 Ibid.
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that the total of the compensation to be paid to the German Government is
20,179,000 Reichsmarks for the damage done to the Bayerische Stickstoffwerke 
A.-G.409

The Court, in its decision of September 13, 1928, stated that it 
followed—

that, as regards the Oberschlesische, the German Government (a) reverts to 
the sum of 58,400,000 as on July 3rd, 1922; (6) fixes as 1,656,000 the value of the 
working capital on that date; (c) claims on these two sums interest at 6% until 
the date of judgment, thus abandoning the claim for a lump sum made in the 
Case.410

Poland filed an objection to the jurisdiction of the Court, and this 
objection was overruled in 1927. In its judgment in 1928 as to the 
reparation sought by Germany, the Court set forth certain rules or 
principles with respect to the indemnity properly to be allowed, and 
relegated (by an order subjoined to this judgment—Judgment No. 13) 
to a body of experts the making of an inquiry with respect to the 
damages sustained in conformity with these rules.

The Court reserved for a future judgment the fixing of the amount 
of compensation pending the receipt of the report of the experts who 
were to inform the Court “on the questions set out in the present 
judgment”. The report was not submitted, however, as the parties 
meanwhile came to an agreement; and the Court, on May 25, 1929, 
entered an order recording the termination of the proceedings. 
However, the rules enunciated by the Court in Judgment No. 13, 
referred to above, are worthy of attention. The majority of the 
Court stated that:

III
The existence of a damage to be made good being recognized by the respondent 

Party as regards the Bayerische, and the objections raised by the same Party 
against the existence of any damage that would justify compensation to the 
Oberschlesische being set aside, the Court must now lay down the guiding prin
ciples according to which the amount of compensation due may be determined.

The action of Poland which the Court has judged to be contrary to the Geneva 
Convention is not an expropriation—to render which lawful 
only the payment of fair compensation would have been want
ing; it is a seizure of property, rights and interests which 
could not be expropriated even against compensation, save 
under the exceptional conditions fixed by Article 7 of the said 
Convention. As the Court has expressly declared in Judgment 

No. 8, reparation is in this case the consequence not of the application of Articles 6 
to 22 of the Geneva Convention, but of acts contrary to those articles.

It follows that the compensation due to the German Gov
ernment is not necessarily limited to the value of the under
taking at the moment of dispossession, plus interest to the day 
of payment. This limitation would only be admissible if the 
Polish Government had had the right to expropriate, and if 

its wrongful act consisted merely in not having paid to the two Companies the

Not mere value 
at date of 
dispossession, 
plus interest

Not an 
expropriation, 
but a seizure 
of property

409 Ibid. 649. 410 Ibid.
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just price of what was expropriated; in the present case, such a limitation might 
result in placing Germany and interests protected by the Geneva Convention, on 
behalf of which interests the German Government is acting, in a situation more 
unfavourable than that in which Germany and these interests would have been 
if Poland had respected the said Convention. Such a consequence would not 
only be unjust, but also and above all incompatible with the aim of Article 6 and 
following articles of the Convention—that is to say, the prohibition, in principle, 
of the liquidation of the property, rights and interests of German nationals and of 
companies controlled by German nationals in Upper Silesia—since it would be 
tantamount to rendering lawful liquidation and unlawful dispossession indis
tinguishable in so far as their financial results are concerned.
Dama es for an The essen^a* principle contained in the actual notion of an 
illegal act illegal act—a principle which seems to be established by inter

national practice and in particular by the decisions of arbitral 
tribunals—is that reparation must, as far as possible, wipe out all the conse
quences of the illegal act and reestablish the situation which wTould, in all proba
bility, have existed if that act had not been committed. Restitution in kind, or, 
if this is not possible, payment of a sum corresponding to the value which a resti
tution in kind would bear; the award, if need be, of damages for loss sustained 
which would not be covered by restitution in kind or payment in place of it—surh 
are the principles which should serve to determine the amount of compensation 
due for an act contrary to international law.

This conclusion particularly applies as regards the Geneva Convention, the 
object of which is to provide for the maintenance of economic life in Upper 
Silesia on the basis of respect for the status quo. The dispossession of an industrial 
undertaking—the expropriation of which is prohibited by the Geneva Con
vention—then involves the obligation to restore the undertaking and, if this be 
not possible, to pay its value at the time of the indemnification, which value is 
designed to take the place of restitution which has become impossible. To this 
obligation, in virtue of the general principles of international law, must be added 
that of compensating loss sustained as the result of the seizure. The impossi
bility, on which the Parties are agreed, of restoring the Chorzbw factory could 
therefore have no other effect but that of substituting payment of the value of 
the undertaking for restitution; it would not be in conformity either with the 
principles of law or with the wish of the Parties to infer from that agreement that 
the question of compensation must henceforth be dealt with as though an expro
priation properly so called was involved.

Such being the principles to be followed in fixing the com- 
o^twcfcomHani8 Pensa^on due, the Court may now consider whether the dam- 
be measmedT11163 age’ mac^e good is to be estimated separately for each
separately? of the two Companies, as the Applicant has claimed, or whether

it is preferable to fix a lump sum.
If the Court were dealing with damage which, though caused by a single act, 

had affected persons independent the one of the other, the natural method to be 
applied would be a separate assessment of the damage sustained by each of them; 
the total amount of compensation thus assessed would then constitute the amount 
of reparation due to the State.

In the present case, the situation is different. The economic unity of the Chor- 
z6w undertaking, pointed out by the Court in its Judgment No. 6, is shown above 
all in the fact that the interests possessed by the two Companies in the said under
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taking are interdependent and complementary; it follows that they cannot simply 
Double dama es ac^ec* t°&ether without running the risk of the same damage 
to be avoided^ being compensated twice over; for all that the Bayerische 

would have obtained from its participation in the undertaking 
(sums due and shares in the profits) would have been payable by the Oberschle
sische. The value of the Bayerische’s option on the factory depended also on the 
value of the undertaking. The whole damage suffered by the one or the other 
Company as the result of dispossession, in so far as concerns the cessation of the 
working and the loss of profit which would have accrued, is determined by the 
value of the undertaking as such; and, therefore, compensation under this head 
must remain within these limits.

On the other hand, it is clear that the legal relationship between the two Com
panies in no way concerns the international proceedings and cannot hinder the 
Court from adopting the system of a lump sum corresponding to the value of the 
undertaking, if, as is the Court's opinion, such a calculation is simpler and gives 
greater guarantees that it will arrive at a just appreciation of the amount, and 
avoid awarding double damages.

One reservation must, however, be made. The calculation of a lump sum re
ferred to above concerns only the Chorzbw undertaking, and does not exclude the 
possibility of taking into account other damage which the companies may have 
sustained owing to dispossession, but which is outside the undertaking itself. 
No damage of such a nature has been alleged as regards the Oberschlesische, 
and it seems hardly conceivable that such damage should exist, for the whole 
activity of the Oberschlesische was concentrated in the undertaking. On the 
other hand, it is possible that damage of such a nature may be shown to exist as 
regard the Bayerische, which possesses or works other factories of the same 
nature as Chorzdw; the Court will consider later whether such damage must be 
taken into account in fixing the amount of compensation.

* * *

Faced with the task of determining what sum must be awarded to the German 
Government in order to enable it to place the dispossessed Companies as far 

as possible in the economic situation in which they would 
Insufficient probably have been if the seizure had not taken place, the
data supplied Court considers that it cannot be satisfied with the data for 

assessment supplied by the Parties.
The cost of construction of the Chorz6w factory, which the Applicant has 

taken as a basis for his calculation as regards compensation to the Oberschlesische, 
gave rise to objections and criticisms by the Respondent which 
are perhaps not without some foundation. Without entering 
into this discussion and without denying the importance which 
the question of cost of construction may have in determining 
the value of the undertaking, the Court merely observes that it is 
by no means impossible that the cost of construction of a fac

tory may not correspond to the value which that factory will have when built. 
This possibility must more particularly be considered when, as in the present 
case, the factory was built by the State in order to meet the imperious demands 
of public necessity and under exceptional circumstances such as those created by 
the war.

Nor yet can the Court, on the other hand, be satisfied with the price stipulated 
in the contract of December 24th, 1919, between the Reich, the Oberschlesische 

e and the Treuhand, or with the offer of sale of the shares of the
ma^no?reflect Oberschlesische to the Geneva Compagnie d'azote et de fertili-
present value sants made on May 26th, 1922. It has already been pointed 

out above that the value of the undertaking at the moment of 
dispossession does not necessarily indicate the criterion for the fixing of compen

Cost of
construction may 
not correspond 
to value when 
completed
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sation. Now it is certain that the amount of the contract of sale and that of the 
negotiations with the Genevese Company belong to a period of serious economic 
and monetary crisis; the difference between the value which the undertaking 
then had and that which it would have had at present may therefore be very 
considerable. And further, it must be considered that the price stipulated in the 
contract of 1919 was determined by circumstances and accompanied by clauses 
which in reality seem hardly to admit of its being considered as a true indication 
of the value which the Parties placed on the factory; and that the offer to the 
Genevese Company is probably to be explained by the fear of measures such as 
those which the Polish Government in fact adopted afterwards against the Chor- 
z6w undertaking, and which the Court has judged not to be in conformity with 
the Geneva Convention.

And finally as regards the sum agreed on at one moment by the two Govern
ments during the negotiations which followed Judgment No. 7—which sum, 

moreover, neither Party thought fit to rely on during the 
present proceedings—it may again be pointed out that the 
Court cannot take into account declarations, admissions 
or proposals which the Parties may have made during direct 
negotiations between themselves, when such negotiations have 
not led to a complete agreement.

*

Sum agreed 
upon during 
negotiations 
not taken into 
account

This being the case, and in order to obtain further enlightenment in the matter, 
the Court, before giving any decision as to the compensation to be paid by the

. . Polish Government to the German Government, will arrange
xper inquiry for ^he h0iding Qf an expert enquiry, in conformity with 

Article 50 of its Statute and actually with the suggestions of the Applicant. This 
expert enquiry, directions for which are given in an Order of Court of to-day's 
date, will refer to the following questions:

I. —A. What was the value, on July 3rd, 1922, expressed in Reichsmarks 
current at the present time, of the undertaking for the manufacture of nitrate

. products of which the factory was situated at Chorz6w in
wiSdered^ ^ Polish Upper Silesia, in the state in which that undertaking

(including the lands, buildings, equipment, stocks and processes 
at its disposal, supply and delivery contracts, goodwill and future prospects) 
was, on the date indicated, in the hands of the Bayerische and Oberschlesische 
Stickstoffwerke?

B. What would have been the financial results, expressed in Reichmarks 
current at the present time (profits or losses) which would probably have been 
given by the undertaking thus constituted from July 3rd, 1922, to the date of 
the present judgment, if it had been in the hands of the said Companies?

II. —What would be the value at the date of the present judgment, expressed 
in Reichmarks current at the present time, of the same undertaking (Chorz6w) 
if that undertaking (including lands, buildings, equipment, stocks, available 
processes, supply and delivery contracts, goodwill and future prospects) had 
remained in the hands of the Bayerische and Oberschlesische Stickstoffwerke, 
and had either remained substantially as it was in 1922 or had been developed 
proportionately on lines similar to those applied in the case of other undertakings 
of the same kind, controlled by the Bayerische, for instance, the undertaking of 
which the factory is situated at Piesteritz?

The purpose of question I is to determine the monetary value, both of the 
object which should have been restored in kind and of the additional damage, 
on the basis of the estimated value of the undertaking including stocks at the 
moment of taking possession by the Polish Government, together with any 
probable profit that would have accrued to the undertaking between the date 
of taking possession and that of the expert opinion.
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On the other hand, question II is directed to the ascertainment of the present 
value on the basis of the situation at the moment of the expert enquiry and leaving 
aside the situation presumed to exist in 1922.

This question contemplates the present value of the undertaking from two 
points of views: firstly, it is supposed that the factory had remained essentially 
in the state in which it was on July 3rd, 1922, and secondly, the factory is to be 
considered in the state in which it would (hypothetically but probably) have 
been in the hands of the Oberschlesische and Bayerische, if, instead of being 
taken in 1922 by Poland, it had been able to continue its supposedly normal 
development from that time onwards. The hypothetical nature of this question 
is considerably diminished by the possibility of comparison with other under
takings of the same nature directed by the Bayerische, and, in particular, with 
the Piesteritz factory, the analogy of which with Chorz6w, as well as certain 
differences between the two, have been many times pointed out during the present 
proceedings.

In regard to this, it should be observed that the Agent for the German Gov
ernment, at the public sitting of June 21st, 1928, handed in two certificates by 
notaries containing a summary of contracts concluded on April 16th, 1925, and 
August 27th, 1927, between the Mitteldeutsche Stickstoffwerke A.-G. and the 
Bayerische, and adhered to by the Vereinigte Industrie-Unternehmungen A-G., 
under which contracts the Mitteldeutsche leased to the Bayerische the landed 
properties at Piesteritz belonging to it, together with all installations, etc., con
nected therewith. The Agent for the Polish Government, however, in his 
speech on June 25th, said that, not being acquainted with the contracts and 
being entirely unable to form an opinion as to whether the summaries in question 
contained all the data necessary for accurate calculations, he formally objected to 
the said summaries being taken as a basis in the present proceedings.

As regards the lucrum cessans, in relation to question II, it may be remarked 
that the cost of upkeep of the corporeal objects forming part of the undertaking 
and even the cost of improvement and normal development of the installation 
and of the industrial property incorporated therein, are bound to absorb in a 
large measure the profits, real or supposed, of the undertaking. Up to a certain 
point, therefore, any profit may be left out of account, for it will be included in 
the real or supposed value of the undertaking at the present moment. If, how
ever, the reply given by the experts to question I B should show that after making 
good the deficits for the years during which the factory was working at a loss, 
and after due provisions for the cost of upkeep and normal improvement during 
the following years, there remains a margin of profit, the amount of such profit 
should be added to the compensation to be awarded.

On the other hand, if the normal development presupposed by question II 
represented an enlargement of the undertaking and an investment of fresh 
capital, the amount of such sums must be deducted from the value sought for.

The Court does not fail to appreciate the difficulties presented by these two 
questions, difficulties which are however inherent in the special case under con
sideration, and closely connected with the time that elapsed between the dis
possession and the demand for compensation, and with the transformations of 
the factory and the progress made in the industry with which the factory is 
concerned. In view of these difficulties the Court considers it preferable to 
endeavour to ascertain the value to be estimated by several methods, in order 
to permit of a comparison and if necessary of completing the results of the one 
by those of the others. The Court, therefore, reserves every right to review the 
valuations referred to in the different formulae; basing itself on the results of the 
said valuations and of facts and documents submitted to it, it will then proceed 
to determine the sum to be awarded to the German Government, in conformity 
with the legal principles set out above.
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*

It must be stated that the Chorz6w factory to be valued by the experts includes 
also the chemical factory.

Besides the arguments which, in the Polish Government’s opinion, tend to 
show that the working of the said factory was not established on a profitable 
basis—arguments which it will be for the experts to cOpsuder—that Government 
has claimed that the working depended on a special authorization, which the 
Polish authorities were entitled to refuse. But the Court is of opinion that this 
argument is not well-founded.

The authorization referred to seems to be that envisaged by paragraph 18 of 
the Prussian law of 1861, under which, failing international treaty provisions 
to the contrary, moral persons of foreign nationality cannot engage in industry 
without the authorization of the Government. In the present case, it is certain 
that the Geneva Convention does actually constitute the international treaty 
which, guaranteeing to industrial undertakings the continuation of their activi
ties, does away with a necessity for the special authorization required by the law 
of 1861.

The fact that the chemical factory was not only not working, but not even 
completed, at the time of transfer of the territory to Poland, can be of no im
portance; for chemical industry of all kinds was expressly mentioned in the 
articles of the Oberschlesische Company as one of the objects of that Company’s 
activities, and the sections and plant of the chemical factory, which were more
over, closely connected with the sections and plant producing nitrate of lime, had 
already been provided for and mentioned in the contract for construction and 
exploitation of March 5th, 1915; thus, the entry into working of the factory was 
only the normal and duly foreseen development of the industrial activity which 
the Oberschlesische had the right to exercise in Polish Upper Silesia.

* * *

In the Court’s opinion, the value to which the above questions relate will be 
sufficient to permit it with a full knowledge of the facts to fix the amount of com
pensation to which the German Government is entitled, on the basis of the 
damage suffered by the two Companies in connection with the Chorz6w under
taking.

It is true that the German Government has pointed out several times during 
the written and oral proceedings that fair compensation for damage suffered by 
the Bayerische could not be limited to the value of what has been called the 
“contractual rights”, namely, the remuneration provided for in the contracts 
between the Reich or the Oberschlesische and the said Company for having 
made available its patents, licences and experience gained, for the management 
and for the organization of the sale of the finished products. The reason given 
is that this remuneration, which was accepted in view of the special relationship 
between the Parties, would hardly correspond to the fair remuneration which 
the Bayerische might have claimed from any third party, like the Polish Govern
ment, for the same consideration. It was on these grounds that the German 
Government proposed to take as a basis for the calculation of damage suffered 
by the Bayerische a licence supposed to be granted by the said Company to a 
third party under fair and normal conditions.

The method adopted by the Court in putting the questions set out above to the 
experts meets the German Government’s contention, in so far as that contention 
is justified. For if the Bayerische had demanded a larger sum or additional pay
ments in its favour, or if it had stipulated for other conditions to its advantage, 
the value to the Oberschlesische of its participation would to the same extent be 
diminished; this shows that the relation between the value given and value 
received does not enter into consideration in calculating the worth of the enter
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prise as a whole. If the Bayerische had not merely managed but also owned the 
undertaking, this amount would still be the same; in fact, all the elements consti
tuting the undertaking—the factory and its accessories on the one hand, the non- 
corporeal and other values supplied by the Bayerische on the other—are inde
pendent of the advantages which, under its contracts, each of the two Companies 
may derive from the undertaking.

For this reason, any difference which might exist between the conditions fixed 
in the contracts of 1915, 1919 and 1920 and those laid down in a contract supposed 
to be concluded with a third party, is of no importance in estimating the 
damage.

* * *

It therefore only remains to be considered whether, in conformity with the 
reservation made above, the Bayerische has, owing to the dispossession, suffered 
damage, other than that sustained by the undertaking, such as might be con
sidered in calculating the compensation demanded by the German Government.

Although the position taken up on this subject by the German Government does 
not seem clear to it, the Court is in a position to state that this Government 
has not failed to draw attention to certain circumstances which are said to prove 
the existence of damage of such a nature. The possibility of competition injurious 
to the Bayerische’s factories by a third party, alleged to have unlawfully become 
acquainted with and have obtained means of making use of that Company’s 
processes, is certainly the circumstance which is most important and easiest to 
appreciate in this connection.

The Court must however observe that it has not before it the data necessary 
to enable it to decide as to the existence and extent of damage resulting from 

an alleged competition of the Chorzdw factory with the 
Bayerische factories; the Court is not even in a position to 
say for certain whether the methods of the Bayerische have 
been or are still being employed by Chorzdw, nor whether the 
products of that factory are to be found in the markets in 
which the Bayerische sells or might sell products from its own 

factories. In these circumstances, the Court can only observe that the damage 
alleged to have resulted from competition is insufficiently proved.

Moreover, it would come under the heading of possible but contingent and 
indeterminate damage which, in accordance with the jurisprudence of arbitral 
tribunals, cannot be taken into account.

This is more especially the case as regards damage which might arise from the 
fact that the field in which the Bayerische can carry out its experiments, perfect 
its processes and make fresh discoveries has been limited, and from the fact that 
the Company can no longer influence the market in the manner that it could 
have done if it had continued to work the Chorzdw factory.

As the Court has discarded for want of evidence, indemnity for damage alleged 
to have been sustained by the Bayerische outside the undertaking, it is not neces
sary to consider whether the interests in question would be protected by Articles 
6 to 22 of the Geneva Convention.

Alleged damage 
from competition 
is contingent 
and inde
terminate

* * *

In addition to pecuniary damages for the benefit of the Bayerische, the Ger
man Government asks the Court to give judgment:

“that, until June 30th, 1931, no nitrated lime and no nitrate of ammonia 
should be exported to Germany, to the United States of America, to France 
or to Italy;

“in the alternative, that the Polish Government should be obliged to 
cease working the factory or the chemical equipment for the production of 
nitrate of ammonia, etc.”
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In regard to these submissions, it should be observed in the first place that 
F , they cannot contemplate damage already sustained, but solely

u ure amages damage which the Bayerische might suffer in the future.
If the prohibition of export is designed to prevent damage arising from the 

competition which the Chorzdw factory might offer to the Bayerische factories, 
this claim must be at once dismissed, in view of the result arrived at above by the 
Court. To the reasons on which this result was based, it is to be added, in so 
far as the prohibition of export is concerned, that the Applicant has furnished no 
information enabling the Court to satisfy itself as to the justification for the 
German submission naming certain countries to which export should not be 
allowed and stating a definite period for which this prohibition should be in 
force.

It must further be observed that if the object of the prohibition were to pro
tect the industrial property rights of the Bayerische and to prevent damage which 
the latter might suffer as a result of the use of these rights by Poland, in conflict 
with licences granted by the Bayerische to other persons or companies, the 
German Government should have furnished definite data as regards the existence 
and duration of the patents or licences in question. But notwithstanding the 
express requests made in this respect by the Polish Government, the German 
Government has produced no such data. The explanation no doubt is that the 
German Government does not appear to wish to base its claim respecting a 
prohibition of export upon the existence of these patents and licences.

On the contrary, the German Government’s claim seems to present the pro
hibition of export as a clause which should have been included in a fair and equi
table licensing contract concluded between the Bayerische and any third party; 
in this connection the following remarks should be made:

The mere fact that the produce of any particular undertaking is excluded from 
any particular market cannot evidently in itself be in the interests of such under
taking, nor of the persons who, as such, are interested therein. If the Bayer
ische—which, whilst participating with the Oberschlesische in the Chorzdw 
undertaking, constitutes an entirely separate undertaking from that of Chorz6w 
and one that may even to a certain extent have interests conflicting wTith those 
of Chorz<5w—were to limit in its own favour, by contract, the number of the 
markets of that factory, it would follow that the profit which it would draw from 
its share in the Chorzdw undertaking might be correspondingly diminished. 
The Court having, as is said above, adopted, in calculating the compensation to 
be awarded to the German Government, a method by which such compensation 
shall include the total value of the undertaking, it follows that the profits of the 
Bayerische will be estimated without deducting the advantages which that 
Company might draw from a clause limiting export. The prohibition of export 
asked for by the German Government cannot therefore be granted, or the same 
compensation would be awarded twice over.

This being so, the Court need not deal with the question whether such a 
prohibition, although customary in contracts between individuals, might form 
the subject of an injunction issued by the Court to a government, even if that 
government were working, as a State enterprise, the factory of which export was 
to be limited, nor if the prohibition asked for would be fair and appropriate in the 
circumstances.

As regards the German Government’s alternative claim for a prohibition of 
exploitation, it may be added that this seems hardly compatible with the award 
of compensation representing the present value of the undertaking; for when that 
compensation, which is to cover future prospects and will consist in a sum of 
money bearing interest, has been paid, the Polish Government will have acquired 
the right to continue working the undertaking as valued, more especially as the
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Parties agree that the factory shall remain in the hands of the Polish Govern
ment. This agreement cannot, in fact, be construed as meaning that the factory 
should remain inoperative or be adapted to some other purpose, if the reparation 
contemplated did not include, in addition to a pecuniary indemnity, the prohibi
tion of export sought for. It is more over very doubtful whether, apart from 
any other consideration, prohibition of exploitation is admissible under the Geneva 
Convention, the object of which is to provide for the maintenance of industrial 
undertakings, and which, for this purpose, even permits them, in exceptional 
cases, to be expropriated (Article 7).

IV

The Court thinks it preferable not to proceed at this stage to consider the 
Parties’ submissions concerning certain conditions and methods in regard to the 
payment of the indemnity to be awarded, which conditions and methods are 
closely connected either with the amount of the sum to be paid or with circum
stances which may exist when the time comes for payment. This applies more 
especially as regards the German submission No. 4 (a)—(6)—(c), and the Polish 
submissions A 3 and B I (c), which the Court therefore reserves for the judgment 
fixing the indemnity.

On the other hand, it is possible and convenient at once to decide the so-called 
^ question of set-off to which submission No. 4 (d) of the Appli

cant and submission C of the Respondent respectively relate.
The claim of the German Government in regard to this matter has, in the last 

instance, been couched in the following terms:
[Translation] “It is submitted that the Polish Government is not entitled 

to set off, against the above-mentioned claim for indemnity of the German 
Government, its claim in respect of social insurances in Upper Silesia; 
that it may not make use of any other set-off against the above-mentioned 
claim for indemnity;

“in the alternative, that set-off is only permissible if the Polish Govern
ment puts forward for this purpose a claim in respect of a debt recognized 
by the German Government or established by a judgment given between the 
two Governments.”

The Polish Government, for its part, has simply asked for the rejection of this 
submission.

If the German submission is read literally, it is possible to regard it as mainly 
designed to present a specific case of set-off, that is to say, the setting-off in this 
case of the claim which the Polish Government contends that it possesses in 
respect of social insurances in Upper Silesia, and which was the cause of the 
failure of the negotiations between the two Governments following Judgment No. 
7. But, if we consider the submission in the light of the observations contained 
in the Case and more especially in the Reply, it is easy to see that the claim in 
respect of social insurances in Upper Silesia is only taken as an example. In 
reality, the German Government asks the Court for a decision of principle the 
effect of which would be either to prevent the set-off of any counter-claim against 
the indemnity fixed in the judgment to be given by the Court, or, alternatively, 
only to allow such set-off in certain defined circumstances.

Though, as has been seen, the Polish Government for its part confines itself 
in its submission to asking the Court to reject the German submission, the argu
ments advanced in support of its claim clearly show that it considers the said 
German submission to be both premature and inadmissible, and that the Court 
has therefore no power to deal with it.
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The question of the Court’s jurisdiction is thus clearly raised. Since there is 
no agreement between the Parties to submit to the Court the so-called questions 
of set-off, it remains first to pass judgment on the German submission No. 4 (d) 
in virtue of any other provision, which, in the present case, could only be Article 
23 of the Geneva Convention.

It is clear that the question whether international law allows claims to be set-off 
against each other, and if so, under what conditions such set-off is permitted, is, 
in itself, outside the jurisdiction derived by the Court from the said article. 
But the German Government contends that the question raised by it only relates 
to one aspect of the payment which the Polish Government must make and that, 
this being so, it constitutes a difference of opinion covered by the arbitration 
clause contained in the article.

The Court considers that this argument must be interpreted in the sense that 
the prohibition of set-off is asked for in order to ensure that in the present case 
reparation shall be really effective.

It may be admitted, as the Court has said in Judgment No. 8, that jurisdiction 
as to the reparation due for the violation of an international convention involves 

jurisdiction as to the forms and methods of reparation. If the 
reparation consists in the payment of a sum of money, the 
Court may therefore determine the method of such payment. 
For this reason it may well determine to whom the payment 
shall be made, in what place and at what moment; in a lump 

sum or maybe by instalments; where payment shall be made; who shall bear 
costs, etc. It is then a question of applying to a particular case the general rules 
regarding payment, and the Court’s jurisdiction arises quite naturally out of its 
jurisdiction to award monetary compensation.

But this principle would be quite unjustifiably extended if it were taken as 
meaning that the Court might have cognizance of any question whatever of inter
national law, even quite foreign to the convention under consideration, for the 
sole reason that the manner in which such question is decided may have an 
influence on the effectiveness of the reparation asked for. Such an argument 
seems hardly reconcilable with the fundamental principles of the Court’s jurisdic
tion, which is limited to cases specially provided for in treaties and conventions 
in force.

The German Government’s standpoint however is that the power of the Court 
to decide on the exclusion of set-off is derived from the power which it has to 
provide that reparation shall be effective. Now, it seems clear that this argument 
can only refer to a plea of set-off raised against the beneficiary by the debtor, of 
such a nature as to deprive reparation of its effectiveness. Such for instance 
would be the case if the claim put forward against the claim on the score of 
reparation was in dispute and was to lead to proceedings which would in any 
case have resulted in delaying the entry into possession by the person concerned 
of the compensation awarded to him. On the contrary, if a liquid and undisputed 
claim is put forward against the reparation claim, it is not easy to see why a 
plea of set-off based on this demand should necessarily prejudice the effectiveness 
of the reparation. It follows that the Court’s jurisdiction under Article 23 of 
the Geneva Convention could in any case only be relied on in regard to a plea 
raised by the respondent Party.

Now it is admitted that Poland has raised no plea in set-off in regard to any 
particular claim asserted by her against the German Government.

It is true that in the negotiations which followed Judgment No. 7 Poland had 
put forward a claim to set off a part of the indemnity which she would have under
taken to pay the German Government, against the claim which she put forward 
in regard to social insurances in Upper Silesia. But the Court has already had

Court’s 
jurisdiction 
as to method 
of payment
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occasion to state that it can take no account of declarations, admissions or pro
posals which the Parties may have made during direct negotiations between them. 
Moreover, there is nothing to justify the Court in thinking that the Polish Gov
ernment would wish to put forward, against a judgment of the Court, claims which 
it may have thought fit to raise during friendly negotiations which the Parties 
intended should lead to a compromise. The Court must also draw attention in 
this connection to what it has already said in Judgment No. I to the effect that it 
neither can nor should contemplate the contingency of the judgment not being 
complied with at the expiration of the time fixed for compliance.

In these circumstances the Court must abstain from passing upon the submis
sions in question.411

M. E. Eabel, Judge of the Court, in his “Observations” on this 
decision, stated that:

It appears to me therefore that the obligation resulting from an unlawful 
seizure may be simply expressed as follows: A government which has expro
priated an object—with no right to do so—is obliged to pay the value of the 
object at the moment of dispossession plus interest on this value, and it is also 
responsible for damage caused in so far as such damage exceeds the amount 
mentioned above.412

Lord Finlay wrote a dissenting opinion in the course of which he 
set forth the following views:

The Party who has been dispossessed has a choice of remedies. He may 
claim restitution of the property taken. This is what is meant by restitutio in 
integrum. He may on the other hand abandon any claim to restitution of the 
actual property and claim damages instead. The German Government aban
doned its claim to restitution, possibly under the impression—which may have 
been correct—that alterations were not of a nature which would harmonize with 
the use to which the German Government intended that the property should be 
put. If the German Government had obtained restitutio in integrum, it would 
have got the property itself and any enhanced value which it had reached would 
necessarily go to the German Government with the property. But since the 
claim to restitution is abandoned, the only claim is for damages for the wrongful 
act. A Party who has given up his right to restitutio in integrum is not entitled 
to claim damages on the footing that it is right that he should have the enhanced 
value, if any: that he would have got if he had pressed his claim for restitution. 
The German Government having renounced restitution cannot make good a 
claim to recover an amount representing the value of the property which would 
have to be restored. It has given up restitution and elected to take damages 
and these damages must be assessed according to the general rule as at the time 
of the wrong.

In my opinion, according to the general principle of international law, these 
damages should be assessed upon the basis of the value of the undertaking at 
the time of the seizure, that is the 3rd July, 1922, together with a fair rate of 
interest on that value from that date until the date of payment; and in addition 
any other damage directly consequent upon the seizure.

411 Publications of the Permanent Court of International Justice, Series A.—No. 
17, Judgment No. 13, pp. 46-63; I Hudson, World Court Reports (1934) 677-689.

412 Ibid. 692.
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It may be that damages so assessed will amount to no more than the amount 
which the Polish Government would have had to pay if it had been able to 
expropriate the undertaking in conformity with the terms of the Geneva Con
vention; but this is immaterial. Germany has selected as the form of repara
tion for the wrong done to her at international law a pecuniary indemnity cor
responding to the loss sustained by her nationals. It is immaterial whether the 
result of this selection is to put Germany and the German Companies in a better 
or worse position than that in which they would otherwise have been.

It is said that the general rule as to assessment of damages cannot here be 
applied and that some distinction must be made between the consequences of a 
wrongful expropriation and those of a lawful expropriation in accordance with 
the provisions of the Geneva Convention. The fact that Poland, had she ex
propriated in accordance with the Geneva Convention, would have been bound 
to pay an indemnity equal to the amount of the damages, if the damages are 
assessed according to the general rule of international law, does not affect the 
matter. The question is what was the loss inflicted on the two Companies by 
the seizure.

It is argued that it would not be equitable that the liability of a mere wrong
doer should be no greater than that of one who had expropriated the property 
in accordance with the terms of the Geneva Convention.

Expropriation in accordance with those terms was at the time impossible, in 
the absence of recognition by the Mixed Commission that this measure was in
dispensable for the maintenance of the working of the undertaking (Article 7). 
No special provision is made in the Convention as to what is to happen if the 
Government takes property in contravention of these provisions: that is left to 
the general law. It is now however argued that it is not equitable that the 
general law should apply in such a case, and an effort is made to modify it so as 
to prevent the Government which has so acted being financially in no worse 
position than one which has acted under the provisions of the Geneva Convention.

It seems to me that it is entirely beyond the province of the Court in effect 
to introduce provisions of this nature, in the absence of agreement in treaty or 
convention to that effect.

II
If the relevant time for determining the value of the undertaking is the time of 

the seizure, it follows that the value of the undertaking at the present time, had 
it remained in the hands of the Oberschlesische and the Bayerische, is irrelevant 
except in so far as it may give some assistance in determining the value at the time 
of the seizure. It is not necessary to refer to the experts any question directed 
to the value at the present time. I think, therefore, that question II is unneces
sary.

Further, I consider this question unsatisfactory in itself. It is directed to two 
values under hypothetical conditions. The first of those values is dependent upon 
the hypothesis that the undertaking remained substantially in the condition in 
which it was in 1922. It would be difficult to say what the present day value of 
the undertaking in such an obsolete condition would be. The second of those 
values is dependent upon a hypothetical development of the undertaking. The 
development which the question assumes is one “proportionately on lines similar 
to” the development which has taken place in what are alleged to be parallel 
undertakings. It would be difficult to determine the proportions of development 
applicable. The question of what undertakings may be taken into consideration 
for this purpose seems to be one for the experts themselves, and I think that 
question II would present great difficulty in the working.



It is on these two points only that I am unable to concur in the judgment of the 
Court in this case; but they are of vital importance.413

Judge Ludwik Ehrlich also dissented from the opinion of the major
ity of the Court. He stated, in part, that:

The Parties are agreed, and moreover it follows from the principles generally 
applied by arbitral tribunals, that in cases like the present the basis of the award 
must be found, not in the enrichment of the Respondent, but in the loss suffered 
by the individuals concerned.
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IV
Any assessment of damage resulting from the taking over of the enterprise 

must be based on the extent of the damage suffered at the time of dispossession. 
If there were delay in payment, the damage may be increased by the amount of 
the loss resulting from such delay; this loss may either be expressed in terms of 
interim interest, or may be estimated by taking into account, according to the 
circumstances, the balance of the profit and loss which, in all probability, would 
have accrued between the date of dispossession and the date of judgment. It is 
impossible to take as the date of assessment a date subsequent to dispossession, 
unless it were the fault of the Respondent that the claim could not be brought 
earlier before the international tribunal.

Moreover the German Government itself has asked for a sum consisting of the 
capital amount and of interest calculated as from 1922.

It should be added that in the present case no subjective consideration enters 
into account, such as a wrongful act entailing damages which should be calculated 
on some special basis; indeed the Court cannot presume that there has been any
thing but an error on the part of Poland in construing and applying the Geneva 
Convention.414

Judge D. G. Nyholm made “Observations’* on the decision of the 
majority of the Court, with particular reference to the task of the 
committee of experts to which the Court referred the questions stated 
above. He stated that:

The wish to have recourse to expert opinion for the purpose of estimating the 
compensation due in respect of the Chorzdw factory is certainly legitimate, but 

# # is it also possible to obtain a result by this means? If it were 
ffirreferencT1S^ng a clues^on an exPept report on a purely mathematical basis, 
to experts* such as the drawing up of a balance sheet prepared from
report accounts, experts appointed by the Court and by the Parties—

working entirely independently and with no liaison with the 
Court, on a footing of equality amongst themselves and authorized to obtain any 
information—would doubtless be of decisive assistance in arriving at a just settle
ment of the matter. But in this case the hypothetical nature of the questions 
involves an equally hypothetical answer. As it is a question of estimating what 
financial results the factory would have produced between 1922 and 1928, if it 
had remained in German hands, the experts will find themselves in a sphere in 
which they will have difficulty in replying otherwise than by hypothetical answers.

A considerable number of circumstances enter into account. Amongst 
others the capacity of the various persons concerned in the management to under
take technical control and to take advantage of the situation of the general market

413 I Hudson, World Court Reports (1934) 694-696.
414 Ibid. 696, 705.
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and of the formation of the various groups of factories into consortiums which is a 
characteristic of the years 1922-1928; the capital which might have been at the 
disposal of the factory, the favourable or unfavourable effect of Polish legisla
tion, etc.

The answer can hardly take the form of the indication of a precise sum which 
would enable the affair to be immediately settled.

Even supposing that, thanks to the declarations of the experts, it might be 
possible to arrive more nearly at the true situation, the greater or less degree of 
progress thus made would not be of much importance in a case when the Court’s 
estimate must always be based on a number of detailed decisions, all arrived at 
separately, in order to reach the total sum. It matters but little whether in 
regard to some points the figure estimated is for instance 110 instead of 100, if 
the net result of all the decisions is still in the nature of an approximation.

It may be wondered therefore, whether it is worth while to delay the settlement 
of the case and to incur the difficulties connected with an expert report, including 
amongst others the choice of the experts who must, if they are to perform their 
task properly, possess qualifications but seldom found in one and the same person.

In the end the Court may be confronted with precisely the same situation as 
before the expert report and may find that the discussion upon the report be
tween the Parties involves a rediscussion of the case on the same bases as those 
already considered.

Again, the numerous data afforded by the documents in the case would appear 
to make an immediate decision possible. A study of the information and statis
tics furnished by the documents in regard for instance to the condition of the 
factory and general development in the industry in question would appear to 
afford a sufficient basis for the general assessment which the Court must in any 
case undertake. The application, mutatis mutandis, of this information to the 
sister factory of Piesteritz would seem particularly likely to produce useful 
results. There would seem to be a possibility of obtaining corroborative evi
dence, for instance, by examining the offer of sale made to the Swiss Company, 
taking into account the situation existing at that time.416

In international cases the goodwill of a business is properly to be 
compensated in appropriate cases.416 

°° w In the claim of A. B. Catty (Great Britain v. Ger
many), for example, claim was made by an administrator for the 
value of the interest of a British subject in a school at Heidelberg 
which had been liquidated by the German Government under excep
tional war measures during the World War. The school was main
tained primarily for English boys.417 Included in this claim was an 
item for the value of the goodwill of the school. The Anglo-German 
Tribunal (M. Borel, President) held that instead of £3,000, which was 
claimed for this item, £50 should be allowed. M. Borel stated that 
in view of—
the special character of the school, and that it catered primarily for English boys, 
the Tribunal are of opinion that, at the date of liquidation, owing to the war, 
the value of the good-will had almost entirely vanished. After the outbreak of

416 Ibid. 706-707.
416 For other international cases involving the allowance or disallowance of the 

value of goodwill, see ch. VI.
417IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 261.
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the war, although studies were arranged for the few boys who had remained 
there through the summer vacation, it cannot be said that the school ever again 
re-opened. There was, however, in the opinion of the Tribunal still existing a 
certain goodwill in respect of countries foreign to Germany and not involved in 
the late war. The value of Mr. Catty’s share of this the Tribunal assess at 
£50.418

In Administrative Decision No. VII, the Mixed Claims Commis
sion, United States and Germany, established under the agreement 
of August 10, 1922, stated (Umpire Parker delivering the opinion), 
as quoted above, that:

In computing the reasonable market value of plants and other properties at 
the time of their destruction, the nature and value of the business done, their 
earning capacity based on previous operations, urgency of demand and readiness 
to produce to meet such demand which may conceivably force the then market 
value above reproduction costs, even the goodwill of the business, and many 
other factors, have been taken into account. This is quite a different thing from 
assessing damage for loss of prospective earnings.419

CONCLUSIONS

The terms used in connection with the measurement of damages 
for property losses frequently have a varying meaning. The term 
market value, for example, is not a term that remains constant. 
A chattel usually has a market value, unless it is a rare article or a 
product for which there is no sale—such, for instance, as a family 
portrait—but realty not infrequently has no known market value; 
no purchaser is, as a matter of fact, ready and willing to buy it; plots 
of land are dissimilar; and the consideration in an actual contract of 
sale may be fixed after considerable negotiation between the buyer 
and seller. When the market value of realty is referred to, usually 
various elements are, or may be, comprehended, such as its tax value, 
its last sale value, its mortgage value, the sales value of other more or 
less similar realty, the condition of realty at the time of sale, the condi
tion of the industry for which it is intended to use the realty, its adapt
ability for use in this particular industry, etc.; these and many other 
considerations may enter into the final determination of market value.

It may be stated in connection with the whole problem of the meas
urement of damages for property losses, whether real or personal, 
that evidence of the value of the property will be received by a foreign 
office or an arbitral tribunal in many forms and that such evidence is to 
be weighed in connection with all other available evidence in determin
ing the proper measure of damages.

418 Ibid. 264.
Note the holding on the allowance of damages for goodwill in the case of 

S. H. and E. V. Bethell (Great Britain v. Germany), ibid. 638, 641-642, discussed 
ante, p. 1502.

419 Decisions and Opinions 273, 331.
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There are numerous considerations that may well be, and often 
should be, borne in mind in fixing the amount of the damages. These 
considerations have been described in the cases hereinbefore set forth 
as market price, selling price, sale value, average value in the vicinity, 
reasonable market value, auction value, insured value, tax value, 
R ^ invoice value, original cost, actual cost, retail cost, cost
value of replacement, cost of repair, depreciation, etc.

Any and all of these standards of value are properly 
considered as evidence of the amount that will fairly compensate the 
individual claimant in the fight of the particular circumstances of a 
given case. And no one of these criteria is necessarily the sole guide 
if an intelligent measure of damages is made. All of the available 
data may merely throw light on the reasonableness of the ultimate 
amount of damages allowed.

Mr. Justice Butler, speaking for the Supreme Court of the United 
States in the case of Standard Oil Company of New Jersey v. Southern 
Pacific Company and James C. Davis, Director General of Railroads,420 
stated with reference to the evaluation of the Southern Pacific Com
pany’s vessel, the Proteus (which was lost on August 19, 1918, with 
her cargo, in a collision with the Cushing, owned by the plaintiff 
company), that—
by numerous decisions of this Court it is firmly established that the cost of 
reproduction as of the date of valuation constitutes evidence properly to be con
sidered in the ascertainment of value. . . . It is to be borne in mind that value 
is the thing to be found and that neither cost of reproduction new, nor that less 
depreciation, is the measure or sole guide. The ascertainment of value is not 
controlled by artificial rules. It is not a matter of formulas, but there must be 
a reasonable judgment having its basis in a proper consideration of all relevant 
facts. Minnesota Rate Cases, 230 U.S. 352, 434.421

In view of changed prices, the original cost of the vessel in that 
case was not useful as a guide to her value when lost.

Rules specifying that just compensation or fair compensation 
should be made, instead of stating how damages are measured, indi
Rules usually cate the final product should be. They de
state ends, or scribe the end sought to be reached. So too, the 
aims, not methods rujes prescribing the making good of the damage, the 
placing of the claimant in as good a position as he was before the 
loss was suffered, the reviving of the status quo ante, etc., describe the 
proper end to be attained, including the limits of the end sought, but 
leave much to be desired.

Rules stating that the fair value, the inherent value, the actual 
value, the actual cash value, the actual value to the owner, or the 
real value are to be allowed, are frequently enunciated in connection 
with broad generalizations on the subject of damages. If these

420 (1925) 268 U.S. 146.
421 Ibid. 156.
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phrases mean that value is inherent in the thing itself, they are in 
the main misleading, for value is relative. It is futile to attempt to 
demonstrate the “real meaning” of such terms. They are variously 
used with varying shades of meaning, depending upon the person 
using them. The language adopted often purports to lay down rules 
for the measurement of damages when what is expressed is only an 
ideal or aim to be approximated.

Finally, it may be said that whether only one of these terms is used, 
or a combination of them, in describing the amount arrived at or the 
method of determining that amount, it will be evident from the 
context of the decisions in the various cases that the amount allowed 
in any case should be that to which the claimant is reasonably 
entitled under all the circumstances.

X




