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CONTRACTS AND CONCESSIONS





CONTRACTS AND CONCESSIONS 
EXTENT OF PROTECTION 

METHODS

Informal Good Offices, Diplomatic Interposition, Arbitration

It is frequently stated that the Government of the United States 
will not usually intervene diplomatically in support of claims having 
their origin in contracts with foreign governments and that, instead, 
it will use only its good offices on behalf of its nationals in such cases.1

In 1885 Robert A. Parrish, Jr., requested the diplomatic interposition 
of the Government of the United States to obtain from the Govern
ment of France the payment of twenty-four millions of francs (includ
ing interest as well as principal) alleged to be due him pursuant to an 
oral agreement said to have been made with the Emperor Napoleon 
III in 1853. The sum in question was to be paid to Parrish, it was 
alleged, in return for information said to have been furnished by him 
concerning certain African gold mines. According to the petition, 
the claim was presented several times to the Government of Napoleon 
III, but its validity was not recognized and payment was refused. 
Thereafter several successive Secretaries of State declined to inter
pose on his behalf. In reply to his request in 1885, Secretary Bayard 
wrote George Tucker Bispham, counsel for Parrish, that—

It is not necessary to remind you that an appeal by one sovereign on behalf of 
a subject to obtain from another sovereign the payment of a debt alleged to be 

due such subject is the exercise of a very delicate and peculiar 
Good offices prerogative, which, by principles definitely settled in this

Department, is placed under the following limitations. 1—All 
that our Government undertakes, when the claim is merely contractual, is to 
interpose its good offices; in other words to ask the attention of the foreign sover
eign to the claim; and this is only done when the claim is one susceptible of strong 
and clear proof. 2. If the sovereign appealed to denies the validity of the claim, 
or refuses its payment, the matter drops, since it is not consistent with the dignity 
of the United States to press, after such a refusal or denial, a contractual claim 
for the repudiation of which, by the law of nations, there is no redress. . . . 3—
When the alleged debtor sovereign declares that his courts are open to the pursuit 
of the claim, this, by itself, is a ground for a refusal to interpose. Since the estab
lishment of the Court of Claims, for instance, the Government of the United

1 “It is not usual for the government of the United States to interfere, except 
by its good offices, for the prosecution of claims founded on contracts with foreign 
governments.” (VI Moore's Dig. 705, and numerous citations.)
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1554 CHAPTER VI

States remands all claims held abroad, as well as at home, to the action of that 
Court, and declines to accept for its Executive Department cognizance of matters 
which by its own system it assigns to the judiciary. 4—When this Department 
has been appealed to for diplomatic intervention of this class, and this interven
tion is refused, this refusal is regarded as final unless after-discovered evidence 
be presented, which, under the ordinary rules applied by the Courts in motions 
for a new trial, ought to change the result, or unless fraud be shown in the con
coction of the decision.2

On March 4, 1876, Secretary Fish instructed Thomas O. Osborn, 
the American Minister to Argentina, with reference to the claim of 
E. T. Woody who claimed that his grant to the exclusive privilege to 
construct and work a flouring mill on the Las Conchas River in the 
State of Buenos Aires had been violated, that—
Mr. Wood has been informed that in matters of contract between a citizen 
and a foreign government, official interference is not usual, but that you would 
be authorized to employ your personal good offices for the relief of the claimant. 
You will accordingly investigate the subject, and if you shall find the facts to be 
as represented, you will seek an interview with the Minister for Foreign Affairs 
and request such explanations as it may be in his power to afford. It is regarded 
as preferable at least in the first instance, to present such questions orally.3

In 1911 George B. Holbert, a citizen of the United States, submitted 
a claim for $7,500 against Colombia, arising out of legal services ren
dered the city of feogotA. The Department of State took the position 
that this unliquidated contractual claim was “not properly a subject 
for formal diplomatic representation”. The American Legation at 
Bogota was instructed to present the matter informally to the Colom
bian Foreign OfRce, and the claim was subsequently settled informally.4 *

In March 1925, J. 0. Cedar* an American citizen, submitted a 
claim to the Department of State for presentation to the Government 
of Colombia. Cedar claimed $7,406.20 (later increased to $11,000) 
on account of services rendered in connection with the repair of 
Colombian vessels in the Panama Canal Zone under the terms of a 
contract whereby he was to receive $400 a month. The claim was 
“informally” presented by the American Minister to Colombia and, 
after a number of inquiries, was settled in November 1928. The 
amount of the settlement was $9,206.20. This sum represented the 
amount of the original claim ($7,406.20) plus one half the sum due 
from March to December 1925 ($1,800); the latter amount was 
reduced in this manner because it was not certain whether Cedar 
would have rendered his services during this period.

2 MS. Department of State, National Archives, 156 Domestic Letters, pp. 88-89.
3 Ibid. 16 Instructions, Argentine Republic, no. 46, p. 98.
Wood was informed by the Secretary of State on March 4, 1876, that—

it is not usual to regard questions under contracts between citizens and 
foreign Governments, as of an international character. [Ibid. 112 Domestic 
Letters, pp. 235-236.]

4 MS. Department of State, file no. 421.11 H 69.
* Ibid. 421.11 C 32.
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Diplomatic
interposition

There is no principle of international law which makes it the duty 
of a state to assume the collection of the debts due its citizens by 
other states. Whether the contract is made between an alien and 
the respondent state, or between individuals, one a national and the 
other an alien, or between two aliens, the state of which the alien is a 

national will not ordinarily intervene through the 
diplomatic channels except upon the basis of a showing 
of a denial of justice suffered by the alien. The denial of 

justice may be predicated, for example, upon a wrongful discrimina
tion against the alien, upon justice denied during the alien’s effort 
to protect his rights under the contract, or upon the confiscation of 
the property of the alien (a tort), for which the local law provides no 
adequate remedy.

In 1872 Thomas W. Sparrow, an American citizen, entered into a 
contract with the Government of Peru to serve for three years as a 
civil engineer and was assigned, to duty on the Hydrographic Com
mission of the Amazon. The contract was made by an agent of the 
Government and assented to by the Government. Sparrow served 
in the capacity assigned until the dissolution of the Commission on 
April 15, 1877. On October 31, 1876, the agents of the Peruvian 
Government in New York from whom Sparrow had previously been 
in the habit of receiving his pay declined to make further payments. 
Sparrow claimed $2,563.26 as the amount due him. On October 31, 
1877, Secretary Evarts instructed the Minister to Peru as follows:

It is true that this claim arises out of a contract voluntarily entered into by 
Mr. Sparrow, and consequently belongs to that class of claims regarding which 
this Government does not as a rule interfere diplomatically, claimants, in such 
cases, being remitted to the remedies provided by the laws of the country with 
whose Government or citizens, the contract is made, and where it is to be executed.

Iri the present case, however, the contract of Mr. Sparrow is 
If contract with directly with the Government of Peru, and it may be that 
and noT^al16111 that government does not hold itself amenable to the suits of
remedy ” private individuals in its own tribunals. In such case, the

claimant would be without legal remedy, as no mode of redress 
is provided for in the contract, either by arbitration or otherwise; and in that 
event, the claim of Mr. Sparrow may properly be held to form an exception, to 
which the general rule as to diplomatic interference would not be justly applicable.

You will therefore ascertain by proper inquiry, whether or not the tribunals 
of Peru are open to claimants against the Government, and should you find that 
Mr. Sparrow cannot avail himself of these means of redress, it will be proper 
for you to present this claim to the authorities of Peru, with a view to its speedy 
adjustment and payment.6

6 MS. Depart, nent of State, National Archives, 16 Instructions, Peru, no. 84, 
p. 349; Secretary Evarts to Minister Gibbs, October 31, 1877, 1895 For. Rel., 
pt. II, p. 1036; S. Doc. 125, 54th Cong., 1st sess., p. 3.

Minister Gibbs, in presenting this and other claims again to the attention of 
the Colombian Foreign Office on July 6, 1878, stated: “My Government has also 
requested me to use good offices in their behalf and I have no doubt that upon 

315420—43------2
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On March 12, 1881, Messrs. Lyman, Fenner, and Bunting, citizens 
of the United States, entered into a contract with the Government of 
Guatemala for the construction of a railroad from Champerico, on the 
Pacific coast, to Retalhuleu, a town about thirty miles in the interior. 
Certain modifications were made in the contract by a separate instru
ment dated May 30, 1882. The contract as modified was subse
quently assigned to the Champerico and Northern Transportation 
Company, a corporation organized under the laws of California, which 
completed the road and was in possession of and operating it in 1888 
at the time complaint was made to the Department of State against 
acts of the Guatemalan Government.

By the contract the Government of Guatemala had granted to 
Lyman and his associates authority to build and to operate the railroad 
for ninety-nine years, and at the end of this time the road with all 
rolling-stock, etc., was to become the property of the Government, 
which on its part agreed that for twenty-five years from the date of 
the opening of the line for traffic no other railroad should be operated 
between the terminal points and none other should be constructed 
within fifteen leagues on either side of the line. The Government 
further agreed to assist the enterprise by a subvention of $700,000 in 
bonds receivable at the Champerico customhouse for 25 percent of the 
export or import duties there collected.

The road was built in accordance with the contract and accepted 
by the Guatemalan Government on September 24, 1884, and the 
$700,000 in bonds was duly delivered to the grantees or their assigns.

It was alleged by the company that on July 31, 1885—when about 
$441,000 of the bonds remained unredeemed—the Government issued 
a decree suspending payment of the bonds for one year and that the 
suspension thereafter continued in force (although interest at 6 percent 
on the unredeemed bonds was paid for some portion of tbe intervening 
time). It was also alleged that the Government of Guatemala, by a 
contract of November 8, 1887, granted to J. L. Bueron & Co. the right 
of constructing and working a railroad from the port of Ocos, situated 
along the Pacific in Guatemalan territory to the northward of Cham
perico, to the city of Quesaltenango, that any railroad terminating at 
Ocos must run within much less than fifteen leagues of the company’s 
road, and that the construction of such a line would violate the 
contract of the company’s assignors.
Footnote 6—Continued.
examination of these papers Your Excellency will be convinced of the justice of 
this request.” (MS. Department of State, National Archives, 30 Despatches, 
Peru, no. 268, enclosure 1.)

On January 17, 1879, the Peruvian Minister of Foreign Affairs informed the 
American Minister that the Peruvian Government had ordered the payment of 
$11,447.63 to the members of the Hydrographic Commission of the Amazon, in 
equal monthly instalments through the Peruvian Government’s agents at New 
York. {Ibid. 31 Despatches, Peru, no. 300, enclosure.)
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A claim against the Guatemalan Government having been sub
mitted by the company, Secretary Bayard instructed the Minister to 
Central America (Henry C. Hall), on March 27, 1888, in part as 
follows:

It appears, therefore, that the Guatemalan Government have directly violated 
two essential features of their contract—the agreement to receive their bonds at 
the custom-house, and the guaranty against competing roads within 15 leagues— 
and it is for these breaches of the contract that the petitioner now asks redress.

It is, of course, unnecessary for me to remind you that the Government of the 
United States has always refused to press the contractual claims of its own citi

zens against foreign powers, unless it should appear that the 
If discrimination, citizens holding such claims were unduly discriminated against 
remed^denied the debtor government, or denied a judicial domestic remedy

^ against it. Where these conditions do not exist the interven
tion of this Government in contractual claims by its citizens against foreign gov
ernments is limited to instructions to its diplomatic representatives abroad to 
exercise, unofficially, their personal good offices in recommending to the govern
ments to which they are accredited a just and honorable settlement of the claims.

The present case appears to be one of the class in which that course may prop
erly be adopted, and you are therefore instructed to present unofficially to the 
Guatemalan Government the grievances of which this petitioner complains.7

Secretary Madison in an instruction, dated October 27, 1803, to 
Robert R. Livingston, the American Minister to France, differentiated 
between voluntary contracts and contracts that were not voluntary. 
He said:

How far it may be justifiable or expedient formally to press all these claims 
upon the French Government for immediate payment is a consideration to be 

distinguished from the clear opinion which is entertained of 
their intrinsic justice. Wherever they [bills drawn by agents 
of the French Government] originated in compulsory measures 
practised upon the claimants, they are entitled to the full and 
immediate interposition of their Government: but where 

the Bills have been received by virtue of voluntary contracts whether with the 
Agents of the French Government or individuals, the receivers, having regard, 
as they must have had, to the degree of credit and punctuality ascribable to that 
Government, at the period of their speculation, any calculation and consequent 
disappointment ought not to be permitted to embarrass their own Government 
by binding it to pursue very pointed measures for their relief.8

Involuntary 
rather than 
voluntary 
contract

The governments concerned may agree to submit particular claims 
having their origin in contracts to international arbitration under the 
terms of special agreements or conventions. Numerous instances of 
references to arbitration of specific claims arising in contract—for 

example the claim of Dr. Marion A. Cheek (United 
States v. Siam),9 the claim of Alsop & Co. (United 
States v. Peru),10 and the claim of The Heirs of John C.

Special
arbitrations

7 1888 For. Rel. 134,136-137.
8 MS. Department of State, National Archives, 6 Instructions, France, pp. 

155-156.
• Post, pp. 1646 et seq.

10 Post, pp. 1662 et seq.
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Landreau (United States v. Peru) 11—are discussed hereinafter in this 
chapter. The question whether the arbitral commissions have

to arbitrate contract cases apart from an express reference of 
contract claims to them.

As has been repeatedly stated in previous chapters,12 in order to 
found an international claim it is necessary to show either that the 
respondent government has committed a wrong through the acts of 
its duly authorized officials, agents, governmental departments, etc.,

of a claim; it is only when a denial of justice has been suffered 
in resorting to the remedy afforded that an international claim arises. 
These same requirements of international law are applicable to 
contractual cases. In cases founded on contract, it is often impossible 
to show that a legal wrong exists or that one of the parties thereto has 
the particular legal right he alleges that he has under the contract 
until the courts having jurisdiction of the matter have ascertained 
the facts and passed upon the questions in dispute. If there is no 
adequate legal remedy (for example, if a court is not available to test 
the existence of the rights or the duties under the contract), or if the 
decision of the court is not enforced, or if a denial of justice is properly 
predicated on any other act or omission attributable to the govern
ment itself, an alien who is a party to the contract and has thus been 
denied justice will usually have an international claim founded on a 
denial of justice. The circumstance that his claim arises out of a 
contract is only incidental.

In the case of Seth Driggs (United States v. Venezuela),13 for ex
ample, submitted to the Commission established by the two countries 
under the terms of the convention of December 5, 1885, a claim was 
presented for $7,029.27, based upon an alleged denial of justice. It 
appeared that the claimant at some time—the date of which does

11 Post, pp. 1740 et seq.
12 Damages in International Law, vol. I, pp. 6, 14-24; vol. II, p. 1355.
13 Opinions Delivered by the Commissioners in the Principal Cases (1890) 410, 

docket 40.

jurisdiction over contractual claims does not arise in such instances 
by virtue of the jurisdiction expressly conferred by the terms of the

agreements of submission. On the other hand, gen
eral claims commissions established to arbitrate large 
groups of claims have usually assumed jurisdiction

ADEQUACY OF DEFENSES 

Failure To Exhaust Local Remedies

or that the claimant has suffered a denial of justice in attempting to
secure redress in the respondent state. If an adequate 
remedy exists in the respondent state, the non
recourse to such remedy is a defense to the assertion
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not appear in the decision in the case—instituted an action before 
the Ecclesiastical Tribunal of Cumana against Dionisio Centeno, 
a priest of Rio Caribe, to recover $1,000 loaned Centeno in 1833, 
with 12 percent interest. The case was dismissed in 1851 because 
Driggs failed to comply with an order of the court to give security for 
costs. Driggs differed with the court as to the legality of such an 
order.

In disallowing the claim, the Commission (Messrs. Findlay, An
drade, and Little) held that “It is enough to say he should have 
sought his remedy, if wronged, in the superior tribunals, and having 
failed to do so, he has none here.” 14

Alien Enemy a Party

Sometime prior to April 20, 1898, Adeline M. Noble rented her 
house in Washington, D. C., for the use of the Spanish Legation, 
under a written lease extending through the years 1898 and 1899, 

the rent to be payable monthly. Upon the outbreak of 
dissolved f°r ^ war between the United States and Spain, the Spanish 

Minister vacated the premises and left the country, 
refusing to make further payments of rent during the period of the 
war. The Spanish Treaty Claims Commission established by the 
United States in accordance with the terms of the treaty of Decem
ber 10, 1898, with Spain,16 held that the contract was dissolved as of 
the date of the outbreak of war (April 19, 1898) and that the claim 
for rent after that date was not sustainable.

In the case of Rossie v. Garvan 16 the District Court of the United 
States for the District of Connecticut held that where a suit was 

# brought by American complainants against the Alien
diB8o?vedhlP Property Custodian of the United States for the re

covery of their share of partnership assets seized as 
enemy property after the outbreak of the war between the United 
States and Germany, the decree must be in favor of the complainants, 
since the partnership composed of American and German nationals 
was “dissolved” upon the outbreak of the war.

In the case of the Excess Insurance Company, Ltd. v. Mathews and 
Others the English High Court of Justice, King’s Bench Division, 
found that there was a pre-war contract of insurance on loss of profits 
and working costs between a British insurance company (the plain
tiffs) and the owners of an Hungarian cornmill and that there was a 
pre-war policy of reinsurance between the plaintiffs and the defend-

14 Ibid.
16 Fuller’s Report (1907) 67, docket 237. 
18 274 Fed. 447 (D. Conn., 1921).
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ants (an underwriting member of Lloyd’s); that the mill was de
stroyed by fire during the World War; and that the original policy of 
insurance was settled by the plaintiff’s agent in Hungary (who had 
been appointed according to Austro-Hungarian law). The Court 

accordingly held that the original policy would have 
tract*under0n" been abrogated by the outbreak of the war but for
treaty the provisions of the Treaty of Trianon, article 234(a)

and clause 9 of the annex to the treaty. These pro
visions gave the insurance policy retrospective validity, and under 
the circumstances defendants were held liable on the policy of rein
surance.17

In the case of Binon c. Etat aUemand et S.A. des Olaces de Beisholz et 
Schlesische Feuerversicherungs Gesellschajt, decided by the Belgian- 
German Mixed Arbitral Tribunal established in conformity with the 
provisions of the Treaty of Versailles, the Tribunal had before it the 
question of the effect of the outbreak of the World War upon a con
tract of insurance held by the claimants on property destroyed by 
fire during the war. It was necessary for the Tribunal to decide 
whether the contract of insurance gave rise to a debt within the 
meaning of the terms of article 296 (2) of the treaty, which covered 
contracts of which “the total or partial execution was suspended on 
account of the declaration of war”. If the debt arose from such a 
contract, the proper procedure was for the claimant to settle his claim 
through the clearing-office procedure established under the treaty. 
The Tribunal held that this was such a contract and that the claimant’s 
remedy was against the Silesian Insurance Company through the 
Belgian Clearing Office.18

In the course of the decision the Tribunal pointed out: That on the 
Continent of Europe the declaration of war did not have the result of 
suspending, as a matter of law, the execution of the contracts between 

subjects of the belligerents; that such suspension of 
Continental and contracts as existed as a result of war was not the 
doctrine™ n automatic suspension on account of the mere declara

tion of war, as is the case in England by virtue of the 
Anglo-American doctrine according to which the execution of con
tracts between alien enemies is suspended or immediately canceled as 
a result of a declaration of war; that the suspension of a contract, if 
any, on the Continent was one of fact; that as the equivalent of the 
declaration of war under the Anglo-American doctrine there must be 
considered on the Continent such decrees as that of the French of 
September 27, 1914, prohibiting commercial intercourse with the

17 23 Lloyd's List Law Reports (1925) 71.
18II Recueil des decisions des tribunaux arbitraux mixtes (1923) 217.
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enemy, and that of the Belgian Government of December 10, 1916. 
The latter decree made it impossible for the plaintiff to continue to 
pay the premiums due under the contract of insurance to the German 
insurance company, and as a matter of “fact” the execution of the 
contract had accordingly been thwarted.

Under the terms of article 299 (e) of the Treaty of Versailles, con
tracts entered into prior to the World War were excepted from can
celation where, although the parties to the contract had become alien 
enemies, the contract had been lawfully carried out in accordance 
with its terms and with the authority of one of the belligerent powers. 
In the case of Ste Ante des Engrais concentres d’Engis c. Eugene Huels- 
mann (Belgium v. Germany), the same Mixed Arbitral Tribunal in 

interpreting that provision of the treaty held that, in 
order to be excepted under this provision, it was 
necessary that the contract should have been fulfilled, 

i. e., that, in the case of a contract for the sale of goods, the goods 
must have been delivered.19

In the case of Ludwig Freiherr von Tuercke v. Champong Rubber Co. 
Ltd.,20 Baron von Tuercke, a British subject, submitted a claim to 
the Anglo-German Mixed Arbitral Tribunal against a German 
company for unpaid salary, arising in connection with his employ
ment as its general manager for a period of six years, under an agree
ment of December 20, 1912. In November 1914 the Baron was in
terned and no longer fully able to discharge his duties. The Tribunal 
held that the Baron could not claim that his service under the con
tract continued after his internment. However, it also held that:

Execution of 
contract

At the same time the Tribunal finds that, until about the time when the Baron 
was removed to Ahmednaga, he concerned himself to the best of his ability with 
the affairs of the Company with the assent, and juridically at the request, of 

the Company, and that the Company had the advantage of 
Personal services his efforts in this behalf. For these services the Tribunal 

holds that he is entitled to a reasonable remuneration which 
it assesses at the sum of £250.21 22

The company admitted liability for £734.3.5, disbursed by the 
Baron in connection with his work. As to a sum (£300) paid by the 
Baron to the Eastern Bank in London, the Tribunal found that it 
was paid by him for the company and that the liability of the com
pany toward him in this respect had not been affected by anything 
which occurred subsequently.

In the case of Port oj London Authority v. A. Kirsten22 the claim
18 Ibid. 350.
20IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 179.
21 Ibid. 182.
22 VI Recueil des decisions des tribunaux arbitraux mixtes (1927) 536.
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ant, a British company, had leased a dock, etc., to a German firm for 
the purpose of discharging and loading cargo, embarking passengers, 
etc., from or into the defendant’s vessels, at the rate of £700 yearly, 
payable quarterly. Rent was paid until June 30, 1914. On March 
25, 1915, notice of termination was given by the claimant. A claim 
was presented to the Anglo-German Mixed Arbitral Tribunal for 
rent due from June 30, 1914, until March 25, 1915. The German 
firm contended that the contract was wholly dissolved as of August 
1914, the date of the outbreak of the war, under article 299 of the 
Treaty of Versailles.

The Tribunal held that:
The agreement is not only one for the rent of two offices and the right to berth 

two vessels alongside the Quay. It also applies to a large number of other matters, 
for example, the discharging of cargoes, the cartage of goods 

Where not discharged from, or to be loaded into, steamers, warehousing,
severable etc.

Having regard to the nature of the agreement the Tribunal 
are of opinion that it is “not severable” . . . And as the agreement is in any 
case “in part dissolved under Article 299”, it shall, according to the provisions 
of paragraph 3, “be deemed to have been dissolved in its entirety”. 23 24

In the case of Burroughs Wellcome ond Co. v. Chemische Fahrik auf 
Adien,u decided by the Anglo-German Mixed Arbitral Tribunal, a 
claim was made by London chemists for the refund of money paid 
under the terms of a contract for the chemical “urotropine”, which 
could not be delivered by the respondent, manufacturing chemicals in 
Germany, owing to the outbreak of the World War. The amount 
that could not be delivered was in the nature of a bonus of material 
based on the amount of prior purchases. The Tribunal held that the 
contract was dissolved under article 299 of the Treaty of Versailles; 
that the bonus of material had been earned prior to the war; that the 
dissolution of the contract took effect only from the date of the out
break of the war; that the dissolution could not affect any claims or 
debts that had accrued or matured prior to the date when the parties 
became enemies; but that in this case the bonus was to be earned at 
the end of each year on the basis of 10 percent of the amount of the 
chemical purchased, so that the debt had not matured at the date of 
the declaration of war in August 1914. The Tribunal held, however, 
that the respondent, having obtained a benefit at the expense of the 
claimant company, was subject to pecuniary liability under article 
299 (a) of the Treaty of Versailles.

In the case of Carpentier v. Schenk,25 a German national and a 
French national had entered into a contract prior to the World War 
for the translation from the German to the French of a manu

23 Ibid. 539.
24 Ibid. 13.
25 III Recueil des decisions des tribunaux arbitraux mixtes (1924) 383.
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script (already published in the German) by the French national. On 
August 4, 1914, certain manuscripts only had been delivered by the 
French national. The Franco-German Mixed Arbitral Tribunal held 

that the German national was liable for the price of the 
Work and labor manuscripts delivered up to that date, but that he was 

not obliged to accept delivery of manuscripts not 
delivered at that date, or to pay the French national either for work 
or for manuscripts delivered thereafter or for disbursements arising 
therefrom.

Unneutral Conduct

In disallowing the claim of Frederick G. Fitch (United States v. 
Mexico) for military services rendered the Mexican Government, 

Umpire Thornton of the Commission established by 
the two countries under the terms of the convention 
of 1868, pointed out that the services were rendered 

voluntarily and even sought, and that the services involved unneutral 
services by a citizen of the United States. As to this latter aspect of 
the case, he said:

Unneutral
service

In performing a portion of these services the Umpire is decidedly of opinion that 
the claimant violated that neutrality which as a citizen of the United States he 
was bound to observe. If the taking charge of the Military engineering and erection 
of proper fortifications around Mazatlan, and the doing so a part of the tune under 
a heavy fire from the French frigate “Cordelia re” is not a breach of that neutrality, 
it is difficult to say what can be considered so. Of a similar character was the 
claimant’s exploit of penetrating into Mazatlan when held by the Imperialists 
and obtaining therefrom a hundred thousand gun caps, which he subsequently 
delivered to General Corona. It is even stated in the defensive evidence that the 
claimant actually held rank as a Colonel in the Mexican Army.

However meritorious then the services of the claimant may have been as far 
as Mexico is concerned, and however great, if the facts should be well proved, her 
moral obligation may be to compensate him, the Umpire is of opinion that this 
Commission cannot take cognizance of the case, and he therefore awards that the 
abovementioned claim be dismissed.26 *

Contrary to Law or Policy

In the case of the Orinoco Company (Limited) (United States v. 
Venezuela), decided by Umpire Barge under the terms of the protocol 
of 1903 between the United States and Venezuela, a claim was made

26 MS. Department of State, National Archives, docket 777.
See also the case of Lew. Wallace (United States v. Mexico) decided by the same 

Commission, wherein the contract provided that the claimant should assist in 
procuring emigrants from the United States to Mexico “who should subsequently 
enlist there, in the purchase of arms and ammunition, and in raising a loan for 
Mexico”. Umpire Thornton, in disallowing the claim, stated that “pro tanto he 
[Wallace] had abandoned his rights as a citizen of the United States” and had no 
standing before the Commission. {Ibid, docket 425.)
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against Venezuela by the Orinoco Company, based upon the payment 
of 120,000 bolivares for rights in the Imataca iron mine purchased at 
a judicial sale on November 18, 1898. The rights could not properly 
be disposed of by the Republic, and the claimant was thereafter ex
pelled from possession of the rights by the proper authorities of Vene
zuela. The company having been prevented from enjoying the 
rights, the Umpire held that the amount of money unduly paid 
(120,000 bolivares or $23,076.93) should be restored to it, together 
with interest at 3 percent from the date of payment (November 19, 
1898) to December 31, 1903.27

By a law of October 14, 1911, the National Assembly of Nicaragua 
ordered that such contracts and concessions as were illegal or uncon
stitutional should be canceled. The claim of the Central American 
Commercial Co., an American corporation, for $309,389.33 gold as 
damages for the cancelation in 1912 of a concession granted in 1906 
by the Government of Nicaragua for the manufacture of ice for a 
period of fifty years was disallowed by the domestic commission 
established by Nicaragua in 1911. Of the total amount of the claim, 
$40,000 was alleged to represent the value of the ice plant, and $250,000 
was alleged to represent the value of the concession. The commission 
disallowed the claim on the ground that the concession was clearly a 
monopoly prohibited by the Constitution, that the company could not 
claim damages for the cancelation of an unconstitutional concession, 
and that in any event the evidence of damage was insufficient; but it 
held that the claimant might continue to manufacture ice under the 
laws of the country. The company retained its plant and thereafter 
manufactured ice under the general laws of the country.28

The Commercial Pacific Cable Company, an American corporation, 
complained to the Department of State in 1926 of the refusal of the 
Japanese Government to deliver to that company all traffic destined 
for the United States in accordance with the provisions of an agreement 
concluded between the company and the Japanese Government in 
1905, under the terms of which the company claimed that it was 
entitled to all traffic filed in Japan for the United States which was 
not otherwise routed by the sender. Licenses to land and operate 
submarine cables in the United States, issued by the President pur
suant to the act approved May 27, 1921,29 contained provisions for
bidding licensees to possess or acquire any concession, privilege or 
p f j . right of entry, connection or operation which was 
antistate ° aim" denied to any American company by reason of any 

contracts to which the licensees were parties. In reply 
to its protest, the company was informed that the Government of the

27 Ralston’s Report (1904) 200, 237-238, 239, 246.
29 Schoenrich’s Report (1915) 44, 45-46.

22 42 Stat. 8.
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United States looked with disfavor upon provisions of contracts by 
which American cable companies obtained privileges to the exclusion 
of any other American company and that, in the circumstances, the 
Department was not in a position to urge the Japanese Government 
to deliver to the company all traffic destined for America which was 
not otherwise routed by the sender.30

Unrecognized Government

The question whether a contract made by an unrecognized regime 
in the respondent state will create rights in favor of a national whose 

government has declined to recognize the regime has 
Unrecognized arisen on a number of occasions. One of the fullest 
sti^fonaHty11 discussions of international rights arising from the 

act of an unrecognized regime in making a contract, 
as well as of the effect of unconstitutionality upon a contract, is to be 
found in two cases which arose between Great Britain and Costa 
Rica, namely, the Central Costa Rica Petroleum Company, Ltd., of 
Canada (Great Britain v. Costa Rica), known as the Aguilar-Amory 
concession case, and the Royal Bank of Canada (Great Britain v. Costa 
Rica).31 They were decided by the late Chief Justice Taft, as Arbitrator, 
on October 18, 1923.

In January 1917 the Government of Costa Rica under President 
Alfredo Gonzalez was overthrown by Frederico Tinoco, the Secretary 
of War. The Tinoco government called an election and established a 
new Constitution in June 1917 (in place of the Constitution of 1871) 
and continued until August 1919, when Tinoco retired and left the 
country. His government fell in September following. After a pro
visional government under one Barquero, the old Constitution was re
stored, and subsequently a treaty for the arbitration of the two cases 
referred to above was signed by the restored Government with Great 
Britain. The ratifications of the treaty were exchanged on March 7, 
1923.

On August 22, 1922, the restored Government passed the Law of 
Nullities No. 41, which invalidated all contracts between the Execu
tive power and private persons, whether with or without the approval 
of the legislative power, covering the period of the Tinoco government. 
It also nullified Legislative Decree No. 12 of the Tinoco government, 
dated June 28, 1919, authorizing the issue of 15,000,000 colones cur
rency notes. The Nullities Law also invalidated the legislative decree 
of the Tinoco government of July 8, 1919, authorizing the circulation 
of notes of the denomination of 1,000 colones and annulled all transac
tions with such colones bills between holders and the state, directly or

30 MS. Department of State, file no. 811.7394C73/15.
31 18 American Journal of International Law (1924) 147.



1566 CHAPTER VI

indirectly, if thereby the holders received value as if they were ordinary 
bills of current issue.

The first of the two claims herein discussed was based on a conces
sion of the right to explore for and exploit oil deposits in Costa Rica, 
granted by the Aguilar-Amory contract of June 25, 1918, of which the 
Central Costa Rica Petroleum Company, a British corporation, was the 
assignee. The second was based upon the delivery to the Royal Bank 
of Canada, a British corporation, of 998,000 colones in notes of 1,000 
colones each in payment of a check drawn by the Tinoco administra
tion against the Banco Internacional de Costa Rica, the check having 
been deposited in the Government’s account with the Royal Bank of 
Canada. Great Britain contended before the Arbitrator that she was 
entitled on behalf of her subjects to have the concession recognized and 
to have the claim of the bank paid. Costa Rica denied liability for the 
acts and obligations of the Tinoco government and maintained that the 
Law of Nullities represented a legitimate exercise of its legislative 
governing power. It denied the validity of such claims on their merits, 
unaffected by the Law of Nullities; and it urged that Great Britain, by 
the fact that she did not recognize the Tinoco government, was es
topped to claim that that government could confer rights binding on 
its successor. „

Chief Justice Taft held: That Tinoco was “in actual and peaceable 
administration [of the government] without resistance or conflict or 
contest by anyone until a few months before the time when he retired 
and resigned”; that the Tinoco government must “be considered a link 
in the continuity of the Government of Costa Rica”, i.e., that it “was 
an actual sovereign government”; that “Probably because of the 
leadership of the United States [on the ground of‘illegitimacy or irregu
larity of origin’] ... her then Allies in the war, Great Britain, 
France and Italy, declined to recognize the Tinoco government”, and 
Costa Rica was not permitted to sign the Treaty of Versailles although 
the Tinoco government had declared war against Germany; that 
Tinoco’s government was nevertheless “de facto in character” despite 
the fact that “it was not established and maintained in accord with 
the constitution of Costa Rica of 1871”; and, with respect to the con
tention of Costa Rica that Great Britain by her failure to recognize the 
Tinoco government was estopped subsequently to urge claims depend
ent upon the acts and contracts of the Tinoco regime, that—•
Of course, as already emphasized, its failure to recognize the de facto government 
can be used against it as evidence to disprove the character it now attributes 

to that government, but this does not bar it from changing 
Estoppel its position. Should a case arise in one of its own courts after

it has changed its position, doubtless that court would feel it 
incumbent upon it to note the change in its further rulings.

Precedents in American arbitrations are cited to show that an estoppel like the 
one urged does arise. They are Schultz’s case (Moore, International Arbitrations,
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Vol. 3, 2973), Janson's case (ibidem, 2902), and Jarvis's case (Ralston, Venezuela 
Arbitrations, 150). In the opinions of these cases delivered by American com
missioners, there are expressions sustaining the view that the bar of an estoppel 
exists, but an examination shows that no authorities are cited and no arguments 
are made in support of the view. Moreover, the array of facts in the cases was 
conclusive against the existence of a de facto government, and the expressions were 
unnecessary to the conclusion. In Schultz's case the claim of an American citizen 
was against the Juarez government for loss of goods by fire between the lines of 
battle waged by Miramon's forces against Juarez's government. The claim 
against Juarez's government was plainly not sustainable, first because it occurred 
in the train of war and, second, because the Miramon forces never had in fact 
constituted a de facto government. The Jan son case before the same tribunal 
was for the value of an American bark seized by Miramon's soldiers to escape out 
of the country from the victorious army of Juarez. The commissioner devotes 
many pages to a r6sum6 of evidence to show that neither Miramon nor Maximilian, 
with whom he acted, had ever had a de facto government,* that Juarez was always in 
control of the greater part of Mexico and always resisting. The truth is that the 
language of the decisions should be more properly construed to emphasize the 
great and overwhelming weight to be given to the recognition of Juarez by the 
United States and its non-recognition of Miramon as evidence against the de facto 
character of the government of the latter, than to uphold the theory of a bar by 
estoppel.

In Jarvis's case the facts were that Paez, a Venezuelan citizen, was an insurgent 
against the existing government of Venezuela in 1849, and enlisted in his con
spiracy Jarvis, the American claimant, who furnished him a ship and arms and 
ammunition. This was a crime against the United States on Jarvis's part, because 
the United States was on terms of amity with Venezuela. The expedition failed. 
In 1861, thirteen years later, however, when Paez was in Venezuela, a sudden out
break placed him in power. In 1863, just as he was about to retire with the col
lapse of his government, he issued bonds to Jarvis to repay him for his outlay in 
the unsuccessful insurrection of 1849, twelve years before. The commissioner 
held that there was no lawful consideration for the bonds. Certainly this was a 
righteous conclusion. It was a personal obligation of Paez, if it was an obligation 

at all. It was not a debt of Venezuela. It was invalid and 
Illegal contract unlawful because of its vicious origin, both by the laws of 

the United States and the laws of Venezuela. The com
missioner also by way of additional but unnecessary support to his conclusion 
said the United States was estopped to urge the claim.

These are, so far as I am advised, the only authorities to be found either in 
the decided cases or in text writers applying the principles of estoppel to bar a 
nation seeking to protect its nationals in their rights against the successor of 
a de facto government. x

I do not understand the arguments on which an equitable estoppel in such 
case can rest. The failure to recognize the de facto government did not lead the 
succeeding government to change its position in any way upon the faith of it. 
Non-recognition may have aided the succeeding government to come into power; 
but subsequent presentation of claims based on the de facto existence of the pre
vious government and its dealings does not work an injury to the succeeding 
government in the nature of a fraud or breach of faith. An equitable estoppel 
to prove the truth must rest on previous conduct of the person to be estopped, 
which has led the person claiming the estoppel into a position in which the truth 
will injure him. There is no such case here.

There are other estoppels recognized in municipal law than those which rest 
on equitable considerations. They are based on public policy. It may be
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urged that it would be in the interest of the stability of governments and the 
orderly adjustment of international relations, and so a proper rule of international 
law, that a government in recognizing or refusing to recognize a government 
claiming admission to the society of nations should thereafter be held to an 
attitude consistent with its deliberate conclusion on this issue. Arguments for 
and against such a rule occur to me; but it suffices to say that I have not been 
cited to text writers of authority or to decisions of significance indicating a general 
acquiescence of nations in such a rule. Without this, it cannot be applied here 
as a principle of international law.

It is urged that the subjects of Great Britain knew of the 
Espousal policy of their home government in refusing to recognize the
of claim Tinoco regime and cannot now rely on protection by Great

Britain. This is a question solely between the home government 
and its subjects. That government may take the course which the United States 
has done and refuse to use any diplomatic offices to promote such claims and thus 
to leave its nationals to depend upon the sense of justice of the existing Costa 
Rican Government, as they were warned in advance would be its policy, or it 
may change its conclusion as to the de facto existence of the Tinoco government 
and offer its subjects the protection of its diplomatic intervention. It is entirely 
a question between the claimants and their own government. It should be noted 
that Great Britain issued no such warning to its subjects as did the United States 
to its citizens in this matter.32

The Arbitrator also held that clauses in the respective contracts 
alleged to prevent diplomatic intervention and require instead resort 
to local law were “inapplicable to a case .... where is involved the 

obligation of a restored government for the acts or 
exhlustl^n oi contracts of a usurping government”, as the courts of 
remedies the restored government “are bound to administer

the law of the restored government under its consti
tution and their decisions are necessarily affected by the limitations 
of that instrument”. The Arbitrator held further that, in view of the 
action of the provisional government of Barquero and of the succeed
ing constitutional government with respect to suits instituted on the 
basis of acts of the Tinoco government and in view of the attempt to 
nullify those acts by legislative decree instead of legal procedure, the

32 On February 9, 1917, the United States had announced that it would “not 
give recognition or support to any government [in Costa Rica] which may be 
established unless it is clearly proven that it is elected by legal and constitutional 
means." On February 24, 1917 it stated with respect to claims that—

In order that citizens of the United States may have definite information 
as to the position of this Government in regard to any financial aid which 
they may give to, or any business transaction which they may have with 
those persons who overthrew the constitutional Government of Costa Rica 
by an act of armed rebellion, the Government of the United States desires 
to advise them that it will not consider any claims which may in the future 
arise from such dealings, worthy of its diplomatic support. [Ibid. 153.]
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claimants were entitled to invoke diplomatic intervention without 
resort to the courts.

In considering the claim of the Royal Bank oj Canada 
dSm Bank the Arbitrator examined the records of accounts of the 

Tinoco government with the bank and said:
It thus appears that the present claim of the bank rests on its payment of 

$200,000 to the Tinocos, $100,000 to Frederico Tinoco, “for expenses of repre
sentation of the Chief of State in his approaching trip abroad", and $100,000 to 
Jose Joaquin Tinoco, as Minister of Costa Rica to Italy for four years’ salary and 
expenses of the Legation of Costa Rica in Italy, to which post the latter had been 
appointed by his brother. The Royal Bank cannot here claim the benefit of the 

presumptions which might obtain in favor of a bank receiving 
Knowledge of a deposit in regular course of business and paying it out in the
irregularities usual way upon checks bearing no indication on their face of

their purpose. The whole transaction here was full of irregu
larities. There was no authority of law, in the first place for making the Royal 
Bank the depositary of a revolving credit fund. The law of June 28th authorized 
only the Banco Internacional to be made such a depositary. The thousand dollar 
colones bills were most informal and did not comply with the requirements of 

law as to their form, their signature or their registration. The 
Contrary to case of the Royal Bank depends not on the mere form of the
local law transaction but upon the good faith of the bank in the payment

of money for the real use of the Costa Rican Government under 
the Tinoco regime. It must make out its case of actual furnishing of money to 
the government for its legitimate use. It has not done so. The bank knew that 
this money was to be used by the retiring president, F. Tinoco, for his personal 
support after he had taken refuge in a foreign country. It could not hold his own 
government for the money paid to him for this purpose.

The case of the money paid to the brother, the Secretary of War, and the 
appointed Minister to Italy, is much the same. The government book entry 
charges him with this as a payment for expenses to be incurred in the establish
ment of a legation in Italy. It includes the salaries and expenses for four years. 
To pay salaries for four years in advance is a most unusual and absurd course of 

business. All the circumstances should have advised the 
Suspicious Royal Bank that this second draft, too, was for personal and
circumstances not for legitimate government purposes. It must have known

that Jose Joaquin Tinoco in the fall of his brother’s government, 
which was pending, could not expect to represent the Costa Rican Government 
as its Minister to Italy for four years, that the reasons given for the payment of 
the money were a mere pretense and that it was only, as in the case of his brother 
Frederico, an abstraction of the money from the public treasury to support a 
refugee abroad.

As to an item of 100,000 colones which had been paid to Enrique R. 
Clare, the Arbitrator held that it was “so closely connected with this 
payment for obviously personal and unlawful uses of the Tinoco 
brothers that in the absence of any explanation on behalf of the Royal 
Bank, it cannot now be made the basis of a claim that it was for any 
legitimate governmental use of the Tinoco government.”
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However, as to a mortgage held by the Costa Rican Government in 
the amount of $100,000 upon two estates of Jose Joaquin Tinoco 
(given by his widow after Jose Tinoco’s death in 1919 and after a suit 
had been brought by the Costa Rican Government against his estate 
for the repayment of that amount based upon the payment by the 
bank of this sum to him), the Arbitrator held that the mortgage 
“should enure to the benefit of the Royal Bank” and that “as a con
dition of the award . . . Costa Rica should transfer and assign the 
mortgage to the bank for its benefit, together with any interest which 
may .have been meantime collected thereon.”

The Arbitrator held that the Aguilar-Amory con- 
conceBsimim0ry cession held by the Central Costa Rica Petroleum 

Company, Ltd., of Canada, “was in fact invalid under 
the Constitution of 1917” and that the Tinoco government could 
itself have defeated it, inasmuch as it had been approved by the 
Chamber of Deputies instead of by the Congress as required by article 
76-(10) of the constitution with respect to matters relating to taxation. 
Article X of the concession particularly related to future taxes to be 
paid by the concessionaire, and the Arbitrator held that it was “im
possible to reject the Article X and hold the remainder of the con
cession valid” as the article was “too vital an element in its value” 
and the “contract cannot be made over by this tribunal for the 
parties”.33

Lack of Privity

In presenting an international claim based upon the breach of a 
contract it is of course necessary to establish that there was privity of 
contract between the contracting parties. Lack of privity is fre
quently raised as a defense in those cases where the claim is based 
upon a breach of contract by the respondent government.

A claim was presented to the Board of Commissioners established 
by the United States in conformity with the terms of the treaty of 
1848 for the purpose of settling claims of American citizens against 
Mexico by Patrick B. Hayes and Charles B. Jandon, administrators oj 
Thomas Hayes, deceased, who had entered into a written agreement on 
May 12, 1827 with Samuel Chew, by the terms of which Hayes was 
to fit for service and navigate the steamer Kensington to Veracruz 
and to receive $200 a month for his services. The claimants alleged 
that there was a balance due under the terms of this contract of 
$1,868.13. The Board of Commissioners—Messrs. Paine, Smith, 
and Evans—disallowed the claim, stating that—

The contract was made by Chew in his own name, and, so far as appears upon 
the face of it, for his own benefit. Nor is there any other evidence before the

88 18 American Journal of International Law (1924) 155-157, 168, 174.



contracts and concessions 1571

Board to show that he acted as the agent of Mexico in the execution of the con
tract, or that he had any authority from the government of 

Agent without Mexico to bind it by any such agreement. There is, in short,
authority an entire absence of testimony to show any privity of contract

between the memorialists’ intestate and that government.
But in addition to this, the evidence which the memorialists have filed, goes very 

far to raise the presumption that Hayes in his lifetime regarded his claim, if he 
had any, as a claim against Chew individually and not against the government 

of Mexico. A receipt was executed by [Hayes] to Chew, 9th 
Individual Sept. 1829, acknowledging the delivery by Chew of two notes
liability of $1000 each, which, when paid, were to be in full for Hayes’

claim for wages and services against the ship Kensington, her 
owner or owners, reserving a right to look to said Chew for $500 more. . . .

It is clear from the terms of this receipt that Hayes looked to Chew alone for 
the payment of any claims which he had growing out of the contract. It was 
agreed that no further claim should be urged until Chew should obtain the pay
ment of his own account against the vessel.34

A claim, presented to the Tripartite Claims Commission (United 
States, Austria, and Hungary) by the United States on behalf of 
Emil Frenkel, was based upon the contention that the failure of the 
Austrian Government to pay to the Lemberg Czernowitz-Jassy 
Railway Company, an Austrian corporation, a guaranteed income as 
provided by law and as stated on the face of the shares of the stock 
of the company constituted a debt to the claimant, the owner of 
certain shares of the stock.35 It was alleged that the failure of the 
Austrian Government to pay the guaranteed amount prevented the 
company from paying dividends in certain years upon its stock. 
Frenkel sought to recover from the Austrian Government the amount 
of the unpaid dividends on the stock owned by him, which became 
payable between May 1, 1918 and November 11, 1921, inclusive. 
In disallowing the claim, the Commission held that the unpaid divi
dends did not constitute debts owing to the claimant by Austria 
within the meaning of the Treaty of Vienna and further that there 
was no privity of contract between the Government of Austria and 
the shareholders of the railway company.

In the case of William L. Thompson (United States 0. Mexico),36 a 
claim was presented to the Commission established by the United 
States and Mexico in accordance with the 1868 convention, based 
upon a debt of the municipality of Hacotalpam, Mexico. American 
Commissioner Wadsworth and Mexican Commissioner Zamacona 
agreed in disallowing the claim. Commissioner Wadsworth stated 
in his opinion:

34 MS. Department of State, National Archives, opinions of the Board of Com
missioners. .

35 Bonynge’s Report, Tripartite Claims Commission, United States, Austria,
and Hungary (1930) 40.

36 MS. Department of State, National Archives, docket 765.
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. . . There seems to be no reason why claimant should not get his just debt 
Debt of olitical applying to his debtor, and his agents, who have already 
subdivision collected portions of it. The municipality seems willing and

ready to pay.
But it is not a just claim against the govt, of Mexico. The govt, is not obliged 

to pay the debts due by either its cities, villages or people.

Commissioner Zamacona stated:
It is clearly going beyond the restrictions within which our jurisdiction is con

fined, when questions are submitted to it growing out of, not only contracts with 
the Mexican Government, but out of transactions had with the state governments, 
and even with municipal corporations, as is the case in the present instance. 
Our commission should make claimants understand, as the one who is claiming 
in this case, that when they voluntarily make contracts with second or third 
rate municipalities, they should not consider that the general government of the 
country stands behind such municipality to guarantee their engagements.

Corporations throughout the Mexican confederation, are to a certain extent 
independent, they have their own resources, they manage them in their own 
way, and whoever may resolve to enter into business with a municipality, can as 
safely calculate the risks and the profits as if they might be dealing with a 
merchant.
... If it [the municipality] should fail to pay, and if after being sued, the 

courts deny the claimant justice, then upon the proof of this, a diplomatic claim 
might be brought. Until then, the one submitted to us should be dismissed as 
irrelevant and groundless.

One of the claims of the Bolivar Railway Company (Great Britain v. 
Venezuela) presented to the Commission established in conformity with 
the terms of the protocols of 1903 was a claim for 2,215.87 bolivares for 
freight, etc., carried by the railway company for the Government in 
the State of Lara in Venezuela in the years 1899 and 1900. An award 
on this account was objected to because “it did not bear evidence of 
having been first charged to the Government” and because Venezuela 
denied the authority of officials of a State to make accounts chargeable 
to the national Government without especial order to that effect.

In holding the Government of Venezuela liable for this account, 
Umpire Plumley stated:

State and politi
cal subdivision 
closely inter
related

The relation of the several States to the National Government is of such intricate 
character, apparently so intimate that it becomes difficult to discriminate right
fully between the two, if discrimination is possible in such matters. No question 

is made but that the service was performed in the interest of 
the State of Lara, and that it was proper service. The umpire 
knows that the several States are constituted by the National 
Government and the governors are appointed by the National 
Government and hold their offices during its pleasure; that a 

certain income is set aside for the support of these State governments; and from 
such knowledge as a basis in this regard he is satisfied that, if this account is 
allowed against the National Government and on behalf of the railway company, 
the National Government has such a relation to the State of Lara that it may 
easily recoup the sum if it is not properly chargeable to it, while if disallowed as 
against the railway company it is wholly remediless. It appears to the umpire,
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therefore, that it is safe for the National Government and just and equitable to 
the company that the question should be resolved in favor of the railway company, 
and the claim is allowed at 2,215.87 bolivars.87

In the case of the La Guaira Electric Light and Power Co. (United 
States v. Venezuela),* 38 decided by the Commission established in 
accordance with the 1903 protocol between the two countries, Vene
zuela was held not liable for a breach of contract by the city of La 
Guaira, the seaport for Caracas. The contract between the city and 
the claimant company provided for the establishment of an electric 
plant in La Guaira. Commissioner Bainbridge pointed out (for the Com
mission) that: “The contract between the municipal council and the 
claimant company for the establishment of the electric-light plant was 
entered into by the former solely in the exercise of its proprietary 
functions as a distinct legal personality. Its act was in nowise con
nected with its governmental or public functions as a political sub
division of the State.” 39 And in the case of the Thomson-Houston 
International Electric Co. (United States v. Venezuela),40 where the 
claimant sought to hold the Government of Venezuela liable for the 
balance of a credit in a current account against the city of Valencia for 
the service of public electric lighting, the same Commission held that 
it was without jurisdiction.41

87 Ralston’s Report (1904) 388, 391-392.
38 Ibid. 178.
39 Ibid. 181.
™Ibid. 168. ... .
41 But see the following cases: The Montijo (United States v. Colombia), 2 

Moore’s Arb. 1421, 1439 (Colombia held liable for the prior seizure and use of a 
vessel by the State of Panama; existence of treaty rights); John D. Metzger & Co. 
(United States v. Haiti), 1901 For. Rel. 269, 271 (Haiti held liable for the failure 
of the commune of Port-au-Prince to perform a contract with the claimant to 
furnish an adequate supply of water; assurances of settlement given by Haitian 
Minister at Washington); Pieri Dominique & Co. (France v. Venezuela), Ralston’s 
Report (1906) 185, 201, 204-205 (Federal Government held liable for the inter
ference by the chief of a customhouse and apparently the municipality of Carti- 
pano with a concession granted the claimant by the State of Bermtidez); Heirs of 
Henry Frederick Rudlojf (United States v. Venezuela), ibid. (1904) 182, 196-197 
(Federal Government held liable for the breach by the municipality of a contract 
with the claimant for the construction of a public market at Caracas, in a case in 
which the minister of public works of the Federal Government had participated in 
the contract and in which the municipality (the Federal District) was not an auton
omous entity but political subdivision subject to the executive authority); Daniel 
or Piton case (France v. Venezuela), ibid. 507 (Federal Government held 
liable in 1903 for breach of a contract by a city where a previous constitution 
(1901) had ceded to the Federal Government the city of La Guaira which was 
originally liable under the contract for the supplying of water to the city); Beck
man & Co. (Germany v. Venezuela), ibid. 598, 599 (Venezuela held liable for a 
forced loan to the State of Zulia where the loan had been made for the benefit of 
the national government).
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In the case of Ransomes, Sim et Jefferries c. Gouvernement 
turc,42 the Anglo-Turkish Mixed Arbitral Tribunal had before 
it a claim for the recovery of a sum of money alleged to be due the 
claimants under a contract whereby the claimants sold certain agricul
tural machinery to the Governor General of the Vilayet of Adrianople. 
The Tribunal held that the Government of Turkey was not liable for 
the debt of the vilayet and that the remedy of the claimants was 
against the assets of the vilayet. Although the Turkish Govern
ment possessed certain administrative duties of supervision ovet the 
vilayet, the vilayet and the Government were distinct, each owning 
its own property and maintaining its own budget supported by its own 
revenue.

While* the American-British Tribunal established in accordance 
with the special agreement of August 18, 1910 allowed the claim of 
Great Britain on behalf of the Cayuga Indians on other grounds, it 
rejected the contention of the British Government that the Govern
ment of the United States became liable for the obligations assumed 
by New York State in a contract contained in a treaty of 1795 between 
that State and the Cayuga Indians. In rejecting the contention, the 
President of the Tribunal (A. Nerincx) stated:

In the cases in which a Federal Government has been held upon the contract 
of a State, there has been (1) an immediate connection of the Federal Government 
with the contract as a participant therein, or (2) an assumption thereof or of 
liability therefor, or (3) a connection therewith as beneficiary, whether in the 
inception or as beneficiary of the performance, in whole or in part, or (4) some 
direct Federal Interest therein. The United States is in no such relation to and 
had no such connection with or interest in the contract of New York with the 
Cayuga Nation.43

The same Tribunal also decided the case of The King Robert,44 
where claim was made by the British Government against the United 
States on behalf of The Glasgow King Shipping Company {Limited) 
for the sum of £111 3s. 8d., with interest at 4 percent from April 10, 
1906 to April 26, 1912, making a total of £137 17s. 4d. Of this 
amount £100 13s. 8d. represented interest at the rate of 6 percent 
from November 17, 1905 to March 7, 1906 on the sum of $26,486.40, 
freight earned by the King Robert; and £10 10s. represented the 
expenses of cables, telegrams, postage, etc., in relation to this claim 
for interest.

The claim in substance was a claim for interest alleged to be due 
on account of the delay of the United States until March 6, 1906 
before paying Messrs. McCall & Company freight earned by the carry

42 VIII Recueil des decisions des tribunauz arbitraux mixtes (1928) 203.
48 Nielsen’s Report (1926) 203, 307, 328.
44 Ibid. 520.
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ing of coal by the King Robert under a contract of March 8, 1905 
between “Messrs. McCall & Co., of Baltimore, Md.” 

Subcontractors and the “United, States, by the Purchasing Pay 
Officer, United States Navy Pay Office, Baltimore, 

Md., acting under the direction of the Secretary of the Navy.” The 
claimant company’s vessel, the King Robert, was used in the carriage 
of the coal under the terms of a contract between R. Chapman & 
Son, subcontractors, and McCall & Company, dated February 11, 
1905. R. Chapman & Son, in turn, employed the vessel by virtue of 
an agreement of June 8, 1905 with the owners, The Glasgow King 
Shipping Company. The Tribunal disallowed the claim on the ground 
that there was no privity of contract between the Government of the 
United States and The Glasgow King Shipping Company, the claim
ant. The President of the Tribunal, Henri Fromageot, stated:

The Tribunal, therefore, must rely only on this contract of March 8, 1905, 
between McCall & Co. and the United States in determining the liability of the 
United States in this case, and consequently the Tribunal finds that there was no 
privity of contract between the United States Government and the owners of the 
King Robert, who were merely contractors with a subcontractor of McCall & Co., 
who in turn were merely contractors with the United States Government, and not 
agents for that Government.45

In the Yukon Lumber Company case (Great Britain v. United 
States),46 decided by the same Tribunal, a claim was presented for 
unpaid duties on timber or, in the alternative, the value of timber 
cut in the Yukon Territory, Canada, by one Howard Mountain. 
Of this timber, 68,500 feet was cut in 1900, in trespass on vacant 
Dominion lands without a permit or authority. When timber was 
legally cut the Crown dues were $4 per M. Mountain sold the timber 
to O. N. Ramsay, a contractor for the United States military authori
ties in Alaska, who, in turn, under a contract of sale for delivery, 
had delivered the timber to the United States military authorities.

The claim was disallowed. Henri Fromageot, the President of the 
Tribunal, stated in this case that—

In the first place, it is difficult to find any personal obligation of the United 
States military authorities towards the Canadian Government. The said author
ities have made no contract, and have committed no negligence, out of which 
could arise an obligation. . . .

The United States military authorities have purchased from Ramsay, and 
paid him for the timber in perfect good faith, they had no notice of its origin, 
they did not assume in any way the debts and engagements which the original 
provider of their vendor may have assumed towards the Canadian Government 
in respect of the cutting of the timber; they cannot be held bound and obliged 
by Mountain's promise made to and agreed to by the Crown Agent to pay the 
dues at such or such a time, i. e., some time during the winter of 1901.47

45 Ibid. 523.
45 Ibid. 438.
47 Ibid. 442.



1576 CHAPTER VI

During the Mexican revolution in 1914, a brewery belonging to a 
Mexican firm—the Cerveceria Cuauhtemoc, S. A.—was seized by the 
government of Carranza because of its failure to pay a fine of $500,000, 
Mexican currency, and placed in the charge of one Antonio Elosua, 
who thereafter, on July 2, 1914, ordered bottles from The American 
Bottle Company, an American corporation. The balance on the 
purchase ($10,020) was not paid the American firm and a claim for 
this balance was made on its behalf against Mexico before the Gen
eral Claims Commission established under the convention of Septem
ber 8, 1923 between the United States and Mexico. The Commission 
held that the firm should be reimbursed in the amount claimed.48

The Commission (Dr. Sindballe for the Commission) stated:
With regard to the merits of the claim it is contended by Counsel for Mexico 

that the claimants entered into a contract with the brewery company and there
fore, should demand payment from the brewery company and not from the 
respondent Government. That the contract was entered into with the brewery, 
is correct. It appears from the record that Elosua signed letters to the claimants 
regarding the matter in his capacity of interventor of the Constitutionalist Gov
ernment on behalf of the Cerveceria Cuauhtemoc, S. A., and it further appears 
that the claimants, in a letter to a representative of the brewery company, dated 
July 17, 1914, state that it address him regarding the question of the old balance 
“as per the instructions of Mr. Antonio Elosua, Inspector of Constitutional 
Government, for and in behalf of Cerveceria Cuauhtemoc.” It cannot be as
sumed, however, that the claimants can recover from the brewery company the 
balance due to it for the bottles delivered. The seizure of the brewery was a 
revolutionary measure and not a legal act that could give Elosua authority to 
enter into a contract on behalf of the brewery company. And the respondent 
Government has submitted no proof to show that the brewery company ever 
consented to undertake the responsibility according to the contract. Further, it 
must be assumed that Elosua's management of the brewery had in view the 
exaction of the fine imposed upon it by the Constitutionalists and the acquisition 
of the bottles has served this purpose. In these circumstances the Commission 
is of the opinion that the present claim should be allowed.49

In the case of the Bank of New York and Trust Company, Adminis
trator with Will annexed of the Estate of Fritz Achelis, Deceased,50 
decided by the Mixed Claims Commission established pursuant to the 
agreement of August 10, 1922 between the United States and Germany, 
it was shown that Achelis had entered into a contract of “subpartici
pation”, or “Unterbeteiligung” under German law, with an English

48 Opinions of the Commissioners (1929) 163, docket 64.
49 Ibid. 164-165. While Commissioner Nielsen would have held the Mexican 

Government liable for “supplies furnished the Mexican Government”, because 
“the revolution initiated by General Carranza became successful”, he did not 
agree with the conclusion of the claimant that, when an insurgent leader seizes 
property and puts it in charge of someone, contracts made by the latter can be 
said to be contracts made by the company whose property has been seized. 
(Ibid. 165-166.)

60 Decisions and Opinions (1933) 879, docket 8058.
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firm, Konig Brothers of London, who in turn had a contract (made in 
1909) with a German national, Heinrich Otto Traun. Under the 
terms of the latter contract, Konig Brothers became a partner en 
commandita in Traun’s business located in Hamburg to the extent of
3,000,000 marks. It was stipulated in this contract that the capital 
contributions of Konig Brothers should be repaid in instalments and 
the amount was in fact repaid with the exception of 359,666.75 marks, 
for which amount, with interest, claim was made before the Commis
sion.

The amount claimed became payable by Traun as of December 31, 
1914. At that time Great Britain and Germany were at war, and 
notwithstanding Tramps willingness to comply with the contract, he 
was unable to make payment to Konig Brothers. Thereafter, in 
May 1919, Konig Brothers executed and delivered a formal assign
ment to Achelis, an American national, of Tramps indebtedness. 
This indebtedness was the basis of the claim.

The Commission disallowed the claim, holding that there was lack of 
privity of contract between Traun and the American claimant; that, 
under the German law, the debt owing by Traun “was not a debt 
owing to an American creditor at the time of America’s entering the 
war on April 6, 1917”; that the claim was not impressed with American 
nationality continuously during the period of America’s belligerency; 
and that the claim must be disallowed under the terms of the Treaty 
of Berlin of August 25, 1921 and the holdings of the Commission. It 
stated that a remedy might exist in Germany whereby the Estate of 
Achelis could enforce its rights against Traun arising under German 
law.

TORTIOUS AND CONTRACTUAL ASPECTS

It is sometimes stated in international cases that the party respon
sible for the breach of a contract is liable for such damages as might 
have been foreseen, as well as for those that were the direct and immedi
ate consequence of the breach. In certain cases arising in contract 
prospective profits are allowed within certain limitations, without the 
repetition of the rule just stated. In others, the damages are limited 
(without expressly relying on the tort that may exist in the case as the 
basis of the responsibility) to such damages as will place the claimant 
in the position that he was in before the injuries were suffered. These 
rules are no doubt carried over from decisions in cases arising in con
tract or in tort under local law.51

61 In the celebrated English case of Hadley and Another v. Baxendale and Others 
the Court of Exchequer held (Baron Alderson, speaking), in 1854, that a new 
trial should be had and that the rule which the judge at the next trial ‘‘ ought 
... to direct the jury to be governed by” was that the damages in a breach of 
contract case should be “such as may fairly and reasonably be considered either as 
arising naturally, i.e., according to the usual course of things, from such breach
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In many instances the acts of the respondent governments in violat
ing their contracts with the claimants are, in fact, not only breaches of
Footnote 51—Continued.
of contract itself, or such as may reasonably be supposed to have been in the con
templation of both parties, at the time they made the contract, as the probable re
sult of the breach of it.” (9 Ex. 341, 354.)

The following contract and tort cases are illustrative of cases decided by courts 
in the United States:

Joseph Smith v. United States, 11 Ct. Cls. 707, 710-711 (1875) (“the natural and 
inevitable losses” caused to a contractor with the Government by the suspension 
by the latter of work under a building contract, allowed); affirmed, 94 [U.S. 214 
(1876).

The Umbria, 46 Fed. 927 (E.D.N.Y., 1891) (losses resulting from collision of 
vessels reimbursed—full cost of cargo at port of shipment, plus expenses, charges, 
and interest, allowed).

Howard v. Stillwell and Bierce Manufacturing Company, 139 U. S. 199, 205-206, 
209 (1891) (suit for balance due on contract for construction of a flour mill; 
held, that the anticipated profits resulting from grinding wheat into flour and sell
ing it, had the mill been completed at the date specified in the contract, could not 
be recovered since they were “rather remote and speculative than direct and im
mediate, resulting from the breach alleged”).

Monongahela Navigation Company v. United States, 148 U.S. 312, 328 (1892) 
(proceedings for the condemnation of a lock and dam belonging to the company; 
value not determined by mere cost of construction but on basis of earnings, the 
court stating that “just compensation” required payment for the franchise to 
take tolls as well as for the value of the tangible property).

Central Trust Co. of New York et al. v. Clark, 92 Fed. 297-298 (C.C.A. 8th, 1899) 
(claim for daily losses sustained by the company because it could operate its rail
road at only three fourths of its normal capacity on account of delay in receiving 
replacement parts under a contract, disallowed, where there was no proof that the 
supplying company knew that the machinery was wanted to replace a part that 
was liable to break which would prevent the regular operation of the road, such 
loss not being within the contemplation of the parties).

Central Coal & Coke Company et al. v. Hartman, 111 Fed. 96, 98 (C.C.A. 8th, 
1901) (speculative losses alleged to have been sustained as a result of the violation 
by certain companies of the Sherman Anti-Trust Act disallowed, the court holding 
that claims for “actual damages” must be sustained “by facts” and explaining that 
“loss of profits from the destruction or interruption of an established business may 
be recovered where the plaintiff makes it reasonably certain by competent proof 
what the amount of his loss actually was”).

Farmers1 Loan & Trust v. Eaton et al., 114 Fed. 14, 17 (C.C.A. 8th, 1902) (rail
road property leased by receiver ordered foreclosed and sold during period of 
lease; compensation allowed lessee for what he might have made if allowed to 
operate the road, it being possible to estimate the same with reasonable accuracy).

Weinman v. de Palma, 232 U.S. 571, 575 (1914) (“where a trespass results in the 
destruction of a building, with consequent interruption of a going business, the 
loss of future profits (these being reasonably certain and proved with reasonable 
exactitude), forms a proper element for consideration in awarding compensatory 
damages”).

P. J. Carlin Const. Co. v. Guerini Stone Co., 241 Fed. 545, 555 (C.C.A. 1st, 1917) 
(action brought on contract; reasonable expenditures, less payments made and 
materials on hand, plus damage due to delays in progress of the work attributable to 
the defendant, plus profits that should have been realized, stated to be the proper 
rule).
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contract but also tortious acts. This is particularly true in cases 
where concessions have been violated. In such cases the liability of 
the respondent governments may be predicated on tortious grounds. 
A distinction between the two types of wrongs is, however, not always 
made.

The claim of the North and South American Construction Company 
(United States v. Chile)52 originated in a contract made on October 17, 
1888 between the company and the Chilean Government for the con
struction of certain railroads in Chile. The Chilean Government 
objected to the payment of the claim on the ground that the company 
not only lacked the resources to perform its contract but that it had 
also assigned its rights to a Mr. Bernstein who was of German origin 
and had been naturalized in Chile, and further that the claim origi
nated in contract. Secretary Olney took the position in a note of 
June 28, 1895 to Domingo Gana, Chilean Minister to the United 
States, that the company’s claim was “not, properly speaking, based 
upon the contract, but upon conduct of the Chilean Government, 
amounting to a practical confiscation of its property”.62 63

The claim was settled by the payment by Chile to the United States 
of $150,000, without interest, and by the cancelation by Chile of the 
guaranty of one million pesos which the Banco Nacional de Chile gave 
to the Government of Chile to secure the performance of the contract. 
The United States, on her part, transmitted a formal written instru
ment from the company relinquishing “every and all right or rights it 
has or may have against the Government of Chile growing out of the 
said contract” and agreed not to take cognizance of any other claims 
growing out of the contract.54

In 1887 the Intercontinental Telephone Company, a New Jersey 
corporation, complained to the Department of State that the Vene
zuelan Government had interfered with its right to establish a tele
phone system granted in 1883 under the terms of a contract with 
that Government. In April 1887 the Venezuelan Government granted 
a similar concession to one Aquilino Orta who transferred the conces
sion to General Candelario Padron who, in turn, transferred it to the 
American Telephone Company, an American company, on August 11, 
1887. The contract of 1883 between the Venezuelan Government and

62 1895 For. Rel. 80, 85-86.
63 Ibid. 83.
54 The claim had been presented to the Chilean-United States Mixed Claims 

Commission which was established in accordance with the convention of August 7, 
1892. When that convention expired at the end of six months, Chile objected to 
the inclusion of this claim within the jurisdiction of any new commission formed. 
It was settled diplomatically, as is explained, in a memorandum of January 15, 
1896, signed by Mr. Olney, Secretary of State, and Mr. Gana, Chilean Minister 
to the United States. {Ibid. 85-86.)

315420—43----- 3
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the Intercontinental Telephone Company contained the provision in 
article 8 thereof that “any doubts or disputes that may arise by 
reason of this contract shall be decided by the Courts of the ^Republic 
in conformity with its laws”. As to this clause of the contract and 
the difficulties of the Company, the Department stated that it did not 
concede that—
this clause constitutes the Venezuelan courts, the final arbiters of questions 
arising under the contract between the corporators and the government of 
Venezuela, because in the event of a denial of justice by such courts this Depart

ment may under the rules of international law properly inter- 
Calvo clause; vene. But the Department insists that the proposed action of 
denial of justice the Venezuelan Government virtually confiscating by an 

arbitrary executive order, against the protest of the corporation, 
the rights of the latter, is in violation of the eighth article of the contract, which 
entitles the corporation in case of ‘‘doubts or disputes that may arise”, to have the 
question at issue decided by the courts of the Republic of Venezuela.55

The Department instructed the Minister that—
this Government is prepared to insist that no action depriving the corporators 
in question of their rights, against their protest, be taken except in due course of 
law, through the judicial tribunals of Venezuela, whose proceedings in this rela
tion you are further instructed to watch. And you are furthermore instructed to 
represent to the Government of Venezuela that this Government will regard 

the forcible deprivation of this corporation of its property and 
A tort franchises, without due process of law and fair trial as a tort,

which cannot be sustained, and which this Government would 
consider a breach of comity between friendly governments and entitling the in
jured citizens to redress.* * 58

Again, on August 12, 1887, Secretary Bayard instructed Minister 
Scott in reference to this case that:

In the instructions under which you acted you were distinctly told that the 
claim you were directed to press, was not for the non-performance of a contract 
between Venezuela and the claimants, but for a tort done to the claimants and 
wrong inflicted on them by Venezuela, in the virtual confiscation of their property 
and rights by Venezuela. This spoliation, you were further instructed to say, 
was aggravated by the fact that instead of an appeal by the Venezuela Executive 
to the Venezuelan courts,—which was the remedy that Government had by con
tract confined itself to in cases of any supposed misconduct on the part of the 
claimants, the orders directing the spoliation came direct from its executive, 
without any pretence of judicial investigation, on which such spoliation could 
be based.

I observe, however, that in one part of your note to Dr. Leizas, you speak of the 
case as one of violation of contract, though you subsequently very properly rest 
the claim on tort. The case is indeed one of a violation of contract, but it is not 
on the contract, for the purpose of obtaining either its fulfilment or damages for 
its non-fulfilment, that this Government now proceeds. The case is one of an 
arbitrary confiscation and spoliation of the rights and property of citizens of the

55 MS. Department of State, National Archives, Secretary Bayard to Minister
Scott, June 23, 1887, 3 Instructions, Venezuela, no. 118, p. 574.

58 Ibid.
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United States who acquired these rights and this property in Venezuela, under 
the express sanction of its Government, and the most solemn guarantees of its 
protection. You are therefore instructed to renew the claim in this specific 
shape.67

In the case of the Union Bridge Company (United States v. Great 
Britain)68 69 decided by the Anglo-American Tribunal established in 
accordance with the terms of the Special Agreement of August 18, 
1910, the claimant, an American concern, had sent bridge material to 
South Africa pursuant to the terms of a contract entered into in 1899 
with the Orange Free State. The materials arrived at Port Elizabeth 
in transit to Jacobsdal where the bridge was to be erected. War hav
ing broken out between Great Britain and the Orange Free State, 
W. H. Harrison, a British official of the Imperial Railways at Port 
Elizabeth (a British Government-owned railway), sent the material to 
Bloemfontein, a place 400 miles distant. The material was finally put 
up at auction and sold on July 22, 1908 and bought in for £545.

The Tribunal (Henri Fromageot, President) held that the act of the 
representative of the British Government constituted an “international 
tort” and that the rule of “fair compensation” and not the “contract 
value” of the materials was the “true measure of damages”, stating:
... In this aspect of the case, that action constitutes an international tort, 

committed in respect of neutral property, and falls to be decided not by reference 
to nice distinctions between trover, trespass and action on the case, but by refer
ence to that broad and well-recognized principle of International Law which 
gives what, in all the circumstances, is fair compensation for the wrong suffered 
by the neutral owner. This, and not the contract value of the material is, in our 
opinion, the true measure of damages.59

The Tribunal adopted £1,500 “as the value of the material in 1909” 
(the amount for which the material had sold in that year), deducted 
therefrom the charges at Port Elizabeth plus the amount of marine 
freight due—“which the Union Bridge Co. would have to pay in any 
case”, made allowance for storage at Bloemfontein, and stated that 
justice would be met by allowing £750 without interest.60

In a number of instances where the original claims arose out of 
tortious acts, the claims have been liquidated and the respondent 
governments have agreed to make certain payments, thus converting 
the claims into contractual agreements between states. Where the 
contract arises in this manner, governments usually press the claim for 
final settlement without reference to its contractual nature.

The claim of Antonio Maximo Mora (United States v. Spain) 61
67 Secretary Bayard to Minister Scott, ibid. no. 122, p. 578.
68 Nielsen’s Report (1926) 371.
69 Ibid. 380-381.
80 Ibid. 381.
61 1894 For. Rel., Appendix I, pp. 364 et seq1895 For. Rel., pt. II, pp. 1160

1177.
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arose on account of the confiscation of Mora’s property as a result of 
the sentence of a court martial convened at Havana on November 7, 
1870. Mora was alleged to have acted in complicity with the 
Cuban insurrectionists. Restitution of Mora’s property was de
manded by the United States. On July 12, 1873, the Spanish Govern
ment issued an order for the restoration of all embargoed properties 
in Cuba, including Mora’s. On September 9 of the same year, the 
United States ascertained that the Cuban authorities were acting in 
disregard of the order of restitution and telegraphed the American 
Minister at Madrid to protest against the non-action. On September 
15 following the Spanish Government ordered the property of Mora 
released. Other orders which were not complied with were issued, and 
in 1876 the Spanish Government again promised restoration of the 
property. Nevertheless, Mora’s property was not restored.

On November 29, 1886, the Spanish Government agreed to pay 
$1,500,000 (interest and damages) in lieu of the property unlawfully 
confiscated.82 Spain promised to pay this amount in acknowledgment 
that a tort had been committed by her colonial authorities, and it was 
agreed that “This sum shall be paid by a charge upon the Cuban 
budget, and the colonial secretary shall propose to the Cortes in the 
next budget of 1887-’88 the means of payment.” For one reason or 
another this was not done. The Spanish Minister of Foreign Affairs 
insisted that the Spanish Cortes would not grant the authorization 
without provision being made at the same time for a settlement of 
outstanding Spanish claims against the United States.* 63

On May 20, 1889 Secretary Blaine in an instruction to Minister 
Palmer stated:

. . . According to the Spanish Government’s own statement, this is no 
longer “a claim of Mora,” however much the justice of that claim may have been 
the basis of this honorable action, but in the language of Mr. Curry, the minister 
of the United States, “the case was raised from the debatable and negotiable 
ground which it had previously occupied to the height of an international com
pact, binding upon both governments.” 04

Finally, ten years having transpired before the November 29, 1886 
agreement and nine years having transpired after that agreement

82 Secretary Gresham pointed out that whether the Spanish Government did 
or did not receive the income, which the trustees who had received the property 
in Cuba were obliged to deposit in the public treasury, was immaterial to the 
rights of the Government of the United States or to. the obligations of Spain. 
(1894 For. Rel., Appendix I, p. 447.)

63 With the exception of one claim, that of Maza and Larrache for cotton alleged 
to have been taken by the authorities of the United States in 1865, which the 
United States had offered to arbitrate, the United States declined to allow other 
claims to be considered in set-off against this claim which was already liquidated. 
(1894 For. Rel., Appendix I, p. 422.)

041894 For. Rel., Appendix I, pp. 388, 391.
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was made, the United States offered (March 15, 1894) to make two 
separate agreements with Spain, one for the settlement of this claim 
and the 5 other for the settlement of all other outstanding claims. 
On August 10, 1895 an agreement was signed in the form of a memo
randum by which Spain agreed to pay one million and a half “Spanish 
gold pesos, in full discharge and satisfaction not only of the principal 
sum agreed to be paid in liquidation of the Mora claim, so called, but 
of any and every amount that might be claimed to be due as interest 
on said principal sum”. 65 This sum, amounting to $1,449,000 gold,66 
payable by September 15, 1895, was paid on September 14, of that 
year.67

EXPRESS CONTRACTS
VIOLATION OR REPUDIATION OF CONTRACTS BETWEEN 

GOVERNMENTS

Cases based upon contracts may arise between two or more govern
ments, between a government and an individual, or between two 
individuals. Theoretically, of course, whenever the claimant govern
ment espouses the claim of its national the claim becomes one between 
the government of the claimant state and the government of the 
respondent state.

The case of Russia v. Turkey arose out of a claim by Russia for 
unpaid interest on moneys due Russia on account of claims of Russian 
nationals against Turkey. The claim was submitted to arbitration 
by the two Governments under the terms of a compromis signed at 
Constantinople on July 22/August 4, 1910. The Tribunal, selected 
from the panel of the Permanent Court of Arbitration, in its decision 
of November 11, 1912 held that Turkey could not avoid responsibility 
“in the matter of money debts by pleading its character of public 
Power and the political and financial consequences of this responsi
bility”. The Tribunal stated:

It remains to examine the question whether the Sublime Porte has any grounds 
for maintaining that a debtor State is not like other debtors, that it can not be a 
Public and “debtor to a greater extent than it may have wished,” and that
private debtors by binding it with obligations which it has not stipulated, for 

example, the responsibilities of a private debtor, there is 
the risk of compromising its finances and even its political existence.

When the tribunal has admitted that no essential differences distinguish the 
various responsibilities of States from each other, that all are resolved or finally 
may be resolved into the payment of a sum of money, and that international 
custom and precedents accord with these principles, it must be concluded that the 
responsibility of States can be denied or admitted only in its entirety and not in 85 * 87

85 1895 For. Rel., pt. II, p. 1171.
88 It was agreed that 5 Spanish gold pesos should equal $4.83 American gold. 

(Ibid. 1174-1175.)
87 Ibid. 1176.
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part; thenceforth it would not be possible for the tribunal to declare this responsi
bility inapplicable in the matter of money debts without extending this inappli
cability to all the other categories of responsibilities.

If a State is condemned to compensatory interest-damages because of an act 
of violence or the non-fulfilment of an obligation, it is a debtor to a degree which 
it may not have voluntarily stipulated, even more so than in case of delay in the 
payment of a conventional money debt. As to the effects of these responsibilities 
upon the finances of a debtor State, they might indeed be just as serious, if not 
more so, if it were a question of interest-damages which the Sublime Porte calls 
compensatory, as when it is simply a question of moratory interest in the restricted 
sense of the word. Moreover, however little the responsibility may imperil the 
existence of the State, it would constitute a case of force majeure which could be 
pleaded in public international law as well as by a private debtor.68

VIOLATION OR REPUDIATION OF CONTRACTS BETWEEN 
GOVERNMENTS AND INDIVIDUALS

Bonds

Debts due on loans made by nationals to a foreign country are not 
ordinarily made the subject of diplomatic interposition. In such in

stances the parties are left to seek out their own reme- 
Private loans dies, the theory apparently being that the purchase of 

a government bond involves a speculation on the 
part of the purchaser and that the protection of speculative invest
ments of nationals is not usually within the province of governments.

In his famous circular letter written in January 1848, to the British 
representatives in foreign states, Lord Palmerston pointed out that 
Her Majesty’s Government had frequently instructed Her Represent
atives in various foreign states “to make earnest and friendly, but not 
authoritative representations, in support of the unsatisfied claims of 
British subjects who are holders of public bonds and money securities 
of those States”; that some misconception appeared to exist “with re
gard to the just right of Her Majesty’s Government to interfere au
thoritatively, if it should think fit to do so, in support of those claims”; 
that if the question be considered simply from the standpoint of 
“international right”, there “can be no doubt whatever of the per-

68 Scott, The Hague Court Reports (1916) 298, 315.
In 1919, following the World War, the United States and Great Britain either 

revised or effected compromise settlements with reference to numerous contracts 
for supplies entered into during the war by the two Governments, the perform
ance of which at the termination of the war became unnecessary and impractical. 
See, for example, the settlement based on a contract for the manufacture by Great 
Britain and sale to the United States of artillery and ammunition, Edwin B. 
Parker, Final Report of United States Liquidation Commission (1920) 43-45, 131; 
the so-called “Australian Wool Settlement”, ibid. 45-47, 136; and the Chateau- 
roux tank agreement based on a contract for the assembling of tanks in France, 
ibid. 48, 136, 138.

For similar settlements between the United States and France, see the French 
aircraft settlement and the Liberty Motor settlement, ibid. 63, 65, 156.
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feet right which the Government of every country possesses to take 
up, as a matter of diplomatic negotiation, any well-founded complaint 
which any of its subjects may prefer” and that this right is not di
minished because of the number of individuals concerned; that the 
decision whether the matter should be taken up by diplomatic nego
tiation was “simply a question of discretion”, turning “entirely upon 

British and domestic considerations”; that it had 
Discretion hitherto been thought undesirable that British subjects

should invest their capital in loans to foreign govern
ments and—with a view to discouraging hazardous loans to foreign 
governments—the British Government had “hitherto thought it the 
best policy to abstain from taking up as international questions” the 
complaints of British bondholders, as “a salutary warning to others”; 
but that “nevertheless it might happen that the loss occasioned to 
British subjects by the non-payment of interest upon loans made by 
them to foreign Governments might become so great that it would be 
too high a price for the nation to pay for such a warning as to the 
future, and in such a state of things it might become the duty of the 
British Government to make these matters the subject of diplomatic 
negotiation”.69

On December 19, 1888 Secretary Bayard instructed the American 
Minister to Venezuela,70 Mr. Scott, that the Department of State was 
in receipt of a letter from Messrs. Shipman, Barlow, Larocque, and 
Choate relating to the desired payment of the amount due Nathaniel 
Jarvis as the owner of fifty-four bonds of Venezuela, each for $1,000, 
and that the Minister should investigate the subject, and if he 

found the facts to be as stated, he could “personally 
and unofficially, in an interview with the Minister for 
Foreign Affairs, bring the matter to his notice, and 
receive such explanations as he may be able to afford”.

In 1930 it was alleged that Imbrie & Company, an American com
pany, had paid $20,000 in 1920 to the Government of Bolivia to be 
applied as a credit on the purchase price of a ten-million-dollar issue 
of Bolivian national bonds which were intended to be floated in the 
United States by the company, under a contract the terms of which 
had been generally agreed upon by both parties but which was never 
finally executed owing to a change in the Government of Boh via and 
the fact that certain differences arose between the company and the 
Government. A claim was presented to the Department of State by 
Imbrie Securities Company, Ltd., successor to Imbrie & Company, 
for reimbursement of the amount of advances paid. On October 10, 
1930 the Department stated that in the absence of full information it

Personal and 
unofficial good 
offices

69 42 Br. & For. St. Paps. (1852-53) 385.
70 MS. Department of State, National Archives, 3 Instructions, Venezuela, no. 

203, p. 636.
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was unable to formulate an opinion as to the merits of the claim but 
that—
in any event, since it is a contract claim it comes within a class of cases concerning 
which the Department takes no action, save through the use of its informal good 
offices in exceptional circumstances.

The company was advised to pursue the legal remedies afforded 
by the laws of Bolivia and it was stated that in the event a just 
determination of the issues involved should not result from that line 
of procedure, the Department would then consider all the circum
stances of the case with a view to determining whether it might then 
be of assistance in the matter.71

In declining, on January 17, 1884, to accede to a suggestion by 
W. C. Wright that the United States take title to Russian bonds 
owned by him, on which no payments had been made for twenty-five 
years, and thereafter negotiate with Russia “as the party in interest, 
(not as its’ creditor’s advocate or trustee)”, on the ground that it was 
“contrary to international usage” and inexpedient “as this Govern
ment would not wish to make itself a preferred creditor over other of 
its own citizens or foreigners who may hold other portions of the same 
debt”, Secretary Frelinghuysen pointed out that those instances 

where the Department of State had authorized its 
Interposition representatives abroad to receive payments or accept 

settlements of the bonds of a foreign government 
“have been when such Government was ready to deal with its creditor,

71 MS. Department of State, file no. 424.11 Imbrie Securities Company, Ltd.
The claim of the San Domingo Improvement Company of New York, assignees 

of Westendorp & Company, and others, against the Dominican Republic, was 
based upon a contract for the construction of a railway, the payment of certain 
interior indebtedness, and bonds guaranteed by the customs receipts which were 
to be collected by the company. In 1901 the President of the Republic by execu
tive order excluded the company from the collection of the revenues, thus practi
cally destroying the security for the payment of its bonds. On January 31, 1903 
a protocol was signed at Santo Domingo by the Charg6 d’Affaires of the United 
States and the Minister of Foreign Relations of the Dominican Republic, by 
which it was agreed that $4,500,000 should be paid to the companies for their 
claims and for their properties, rights, and interests, which were to be delivered 
to the Dominican Government, and that arbitrators should decide upon the con
ditions of delivery, the terms and times of payment, including the security, and 
the amount of the monthly instalments. On July 14, 1904 the award, containing 
provisions in these respects, was made by John G. Carlisle, appointed by the 
United States, Manuel de J. Galvan, appointed by the Dominican Government, 
and Judge George Gray, nominated by the President of the Dominican Republic. 
(VI Moored Dig. (1906) 734; 1895 For. Rel. 235-243, 397-402; 1 Malloy 414.)

In this instance the Department of State gave suitable instructions to the Amer
ican Charg6 d’Affaires in Santo Domingo, and with his assistance efforts were 
made by the company to effect a direct settlement. The Department at length 
requested arbitration of all questions at issue, including the amount to be paid, 
but the Dominican Government prevailed in its insistence upon fixing a lump 
sum to be paid and agreed only to arbitrate the terms of payment.
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and where the intervention of a consular or diplomatic agent of the 
creditor’s country was a convenience to both”, and that—

There are also cases, but not common enough to form a rule of action, where the 
bonds of one Government being wholly or largely held by the citizens of another, 
upon default thereof, the Government of which the creditors are citizens may 
endeavor by diplomatic remonstrance or negotiation, to effect an international 
agreement between the two countries prescribing time and manner of adjust
ment.72

In 1897 the Secretary of State instructed the American Minister to 
Haiti, concerning legislation pending in Haiti proposing to convert 
bonds (issued by the Haitian Government to pay for work and mate
rials and held by citizens of the United States) at a rate greatly 
depreciatory of their value, in part as follows: 73

You may . . . take occasion in conference with the Minister for Foreign 
Affairs to intimate to him, that while you are not authorized to make contingent 
protest, pending the legislative consideration of this matter, you deem it proper to 
suggest to him, that in view of the character of the amortissement bonds which 
have been issued to citizens of the United States for value received or effective 
service performed, this Government might, in case of due complaint of damage, 
be constrained to consideration and action if it be established that an arbitrary 
reduction of one-third from sums which the Haitian Government has contracted 
to pay to citizens of the United States is enforced.

On March 30, 1861 Lord John Russell, British Secretary of State for 
Foreign Affairs, instructed Sir C. Wyke, who was being sent to Mexico 
as the new Minister, that:

Your earliest attention after your arrival in Mexico must be given to the ques
tion of British claims. You are aware that it has not been the custom of Her 
Majesty’s Government, although they have always held themselves free to do so, 
to interfere authoritatively on behalf of those who have chosen to lend their 
money to foreign Governments, and the Mexican bondholders have not been an 
exception to this rule. The Constitutional Government, however, while estab
lished at Vera Cruz under the presidency of Senor Juarez, concluded with Captain 
Dunlop, two years ago, an arrangement by which it was stipulated that 25 per 
cent, of the Customs receipts at Vera Cruz and Tampico should be assigned to 

the British bondholders, and 16 per cent, to the holders of 
An international Convention bonds. That Convention was confirmed and ex
obligation tended by the arrangement lately made by Captain Aldham.

The claims of the bondholders, therefore, to the extent provided 
for in these arrangements, have acquired the character of an international obliga
tion, and you should accordingly insist upon the punctual fulfilment of the 
obligations thus contracted.74

72 MS. Department of State, National Archives, 149 Domestic Letters, pp. 417
418. See also the Department of State to Mr. Wright, December 27, 1883, 
ibid. 249-250.

73 Secretary Sherman to Minister Powell, October 26, 1897, ibid. 3 Instructions, 
Haiti, no. 43, p. 582.

74 52 Br. & For. St. Paps. (1861-62) 237, 238.
315420—43------ 4
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On November 26, 1894 Manuel Mejia Barcenas, a Guatemalan 
national, entered into a contract with the Guatemalan Government 
whereby Barcenas was authorized to procure the printing of a large 
supply of textbooks for the Guatemalan schools. On August 16, 1895 
the contract was assigned by Barcenas to the Pacific Press Publishing 
Companyy an American corporation. The books were printed, de

livered, and used but the Government failed to pay 
Bonds as security for the books. However in 1899 the indebtedness of 

the Guatemalan Government was recognized by that 
Government in the amount of $25,216.97 American gold. The 
claimants alleged that they accepted Guatemalan Interior Debt bonds 
to the value of $75,650.91, of the date of August 24, 1899, as security 
for the debt. None of the conditions of payment stipulated in the 
bonds were complied with, no interest was paid thereon, and, when 
the bonds matured in December 1902, the Government defaulted in 
their payment.

The Guatemalan Government insisted that by the acceptance of 
these bonds the original debt was extinguished and that the only 
remedy available to the company was to obtain payment of the bonds. 
In other words, Guatemala claimed that the claimant by accepting 
the bonds became a general instead of a special creditor 75 76 and that 
the company was entitled to only such treatment as was accorded 
any other holder of bonds of the same issue. In 1927 the Guatemalan 
Government offered to pay the claim of the Pacific Press Publishing 
Company in national pesos (then worth only about 1% cents) which 
would have amounted in all to about $6,000. The amount of the 
claim with interest then amounted to more than $100,000 gold. 
Counsel for the claimant declined to accept the payment in national 
pesos.

The Department of State took the position that the acceptance of 
the bonds did not constitute a novation; that the 

Not a novation debt was not extinguished unless there had been an 
agreement at the time of the acceptance of the bonds 

that such acceptance should be regarded as satisfaction of the original 
debt or unless the circumstances leading up to the acceptance of the 
bonds would warrant an inference to that effect; and that since such 
circumstances did not exist,76 the company was entitled to the pay
ment of the original debt. The Guatemalan Code, article 2300 
(2339 C), required that a novation could be made only by public or 
private writing and so far as the evidence indicated 77 this had not 
been done.

75 MS. Department of State, file no. 414.11P11.
76 Ibid. 414.11P11/85.
77 Ibid.
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The Department of State considered that the proper method of 
calculating the indemnity was on the basis of the amount of the 
original indebtedness or on the basis of the average value of the peso 
on the date of maturity of the bonds in December 1902. On this 
basis the value of the bonds at maturity was $25,255.78 which was 
approximately the amount of the original debt without interest. It 
accordingly espoused the claim in this alternative form “on an equi
table bases” and on August 24, 1927 Guatemala agreed (upon the 
receipt of the bonds held by the claimant) to pay the company, and 
the latter agreed to accept, “$25,000 A/G in full settlement of the 
claim”.78 On May 31, 1928 the claim was paid by the Guatemalan 
Government.79 By the agreement of settlement no interest was to 
be paid on the sum of $25,000 unless the Government failed to dis
charge its obligations and then only “the legal interest” was to be 
collected.80

In June 1896 the Haitian Government being in need of coal for 
the Marine Department requested A. Deetjen, a Haitian national, 
to procure it, a cash payment of $15,000 being promised upon delivery 
of the coal. Deetjen, having no capital of his own, applied to the 
American banking firm of Charles H. Weymann cfc Co. to execute the 
order. The coal was delivered in September 1896, and upon demand 
for payment the reply was made that funds were not available. In 
June 1898 (twenty months after the delivery of the coal) the company 
received five Government bonds of $3,000 each, payable from January 
1899 to May 1899, bearing no interest, in settlement of the claim. 
Upon presentation of the bonds for collection on the due dates, the 
company was again informed that there were no funds available. 
In 1900 the Haitian Government proposed to pay the claim and the 
claims of others of its creditors in the bonds of the “consolidated 
debt” and the firm of Weymann & Co. thereupon sought the exercise 
of the good offices of the United States on its behalf in order to pro
cure a cash settlement.81 The Department of State at first declined 

to interpose its good offices on the ground that no 
Discrimination discrimination against the American company had 

been shown, and, on January 5, 1900, Secretary Hay 
instructed William F. Powell, American Minister to Haiti, that—
while the Government of the United States ordinarily observes in practice the 
rule of international law not to intervene diplomatically in support of merely 
contractual claims of its citizens against foreign states, it would regret to see the 
friendly Republic of Haiti practice any discrimination by paying the contractual

78 Ibid. 414.11P11/94.
n Ibid. 414.11P11/106 and 414.11P11/108.
80 Ibid. 414.11P11/93, enclosure 2.
81 Minister Powell to Secretary Hay, July 14, 1900, ms. Department of State, 

National Archives, 36 Despatches, Haiti, no. 768, enclosure 1.
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claims of citizens or subjects of other States, while refusing to pay in the same 
manner equally just and meritorious claims of American citizens. If claims of 
the same order, in the hands of citizens or subjects of foreign governments, are 
paid by Haiti, the Government of the United States confidently expects that the 
same impartial treatment will be shown to its own citizens; and it believes that 
the communication of these views to the Haitian Government will be sufficient 
to insure such treatment. But unless such discrimination is practised, this 
Government will not depart from the rule of international law that those who 
enter into contractual relations with a foreign Government must rely on its good 
faith and on the remedies provided by its own laws for the enforcement of their 
claims.82

On April 11 of the same year, Secretary Hay stated:
The Haitian Government represents that if preferential payment of the Weyman 

claim is made its other creditors could justly demand the same consideration. 
In view of all the circumstances shown, there does not appear to be sufficient 
ground to justify the intervention, or the use of good offices, to oppose the pro
jected settlement. Parties who enter into contracts with, or make loans to, a 
state, must rely on its solvency, its good faith, and on the remedies provided by 
its local laws. The Government of the United States does not wish to set the 
example of encouraging its citizens to purchase claims or to take contracts by 
assignment or otherwise against a foreign government by the assurance that their 
payment will be secured or enforced in any particular manner. Nor will this 
Government interpose objection to any form of settlement of the debts of a foreign 
state which does not involve substantial discrimination against citizens of the 
United States.83

Thereafter, on July 3, 1900 and March 21, 1901, Secretary Hay 
instructed Minister Powell to call the attention of the Haitian Govern
ment to two specific cases of alleged discrimination and to add that 
the United States expected equality of treatment for its citizens 
with the citizens or subjects of other states.84 On May 25, 1904, 
Minister Powell reported to the Department of State that the claim 
of Weymann & Co. had been settled by the payment of $18,000.85

We turn now to claims for the non-payment of bonds 
Arbitrated cases (principal or interest) that have been submitted to 

international arbitral tribunals for settlement.
In the case of Henry May, administrator of William Slacum, de

ceased, the Board of Commissioners, established by the United States 
pursuant to the 1848 treaty between the United States and Mexico to 
settle claims of American citizens against Mexico, had for consider
ation a claim for reimbursement for unpaid drafts issued by the State 
of Sonora, before it became a part of the Mexican Republic, to a 
citizen of Sonora who, in turn, in 1835 paid for goods received from 
Slacum with these drafts. A claim arising out of this transaction 
had been presented to the Claims Commission established under the

82 Ibid. 4 Instructions, Haiti, unnumbered, p. 208.
83 Ibid. no. 406, pp. 239-240.
84 Ibid. no. 419, p. 253, and no. 466, p. 295.
85 1904 For. Rel. 392-393.
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convention of April 11, 1839 between the United States and Mexico 
and rejected as not within the competence of that Commission. When 
the claim was presented to the 1848 Board, it disallowed the claim 
(February 21, 1851). The Commissioners stated:

The Board has given a liberal construction to the treaty in favour of claimants 
by admitting as valid claims arising out of contracts with the Government of 
Mexico. To enlarge this construction still further by admitting as valid claims 
which are based only upon contracts between Mexico and its own citizens, and 
which have passed into the hands of citizens of the United States by assignment 
would be in violation of both principle and precedent. If a citizen of the United 
States has seen fit to speculate in the obligations of the Government of Mexico to 
its own citizens, he can claim no participation in the fund provided by the treaty 
under which this Board is organized. To create a valid claim growing out of a 
contract, it must be clearly shown that the contract was made by a citizen of the 
Not American in States with the Government of Mexico or with some
origin officer authorized to bind it, and that the claim has been held

by citizens of the United States from its origin until the time 
of its presentation.
... If it should be conceded that the Government of Mexico became respon

sible for the debts of Sonora, that liability would not impart such a national char
acter to the claim . . ,* 87 88

In the case of the Executors of James Holford (Great Britain v. 
United States) where a claim against Texas arising out of bonds issued 
by Texas in 1839, held by a British subject, had not been recognized 
by the British Government as the subject of international inter

position against the United States prior to the con- 
Not a prior claim vention of February 8, 1853 between Great Britain 

and the United States making provision for the estab
lishment of an arbitral tribunal for the disposition of claims “which 
may have been presented to either Government for its interposition 
with the other since . . . 1814, and which yet remained un
settled”,87 the Umpire of the Commission established under that con
vention (Joshua Bates) held that the Commission was without jurisdic
tion to pass upon the claim.88

Claims were also brought before this Commission by the holders of 
bonds issued by the Territory of Florida while it was under a territorial 
government and before Florida was admitted into the Union as one 
of the States of the United States.89 At the time of the issuance of the 
bonds the Territory of Florida was governed by a legislative council 

chosen by the people and the governor was appointed 
subdivision0 tlCa ky the President of the United States. All proposed 

legislation of the Territory was laid before the Congress 
of the United States and if not disapproved became law.

88 MS. Department of State, National Archives, Opinion.
87 I Malloy 664, 665.
88 Report of the Decisions of the Commission of Claims under the Convention of 

February 8, 1853 (1856) 382, 426.
89 Florida Bonds case, ibid. 246.
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As to one portion of the bonds it was contended that, by the right 
claimed by Congress to reject or veto any law passed by the legislative 
council of the Territory of Florida, the United States Government 
rendered itself liable to pay the interest and principal should Florida 
fail to do so. As to another portion it was claimed that the United 
States became liable by virtue of having admitted Florida (in the ses
sion of Congress of 1843-44) into the Union with a Constitution con
taining the following clause: “No greater amount of tax or revenue 
shall at any time be levied than may be required for the necessary 
expenses of government” (article 8).

Umpire Bates held that the United States was not liable on the 
bonds. With respect to the first contention, he stated that it need 
“hardly be treated seriously”; that it might as well be contended that 
the British Government was responsible for all Canadian debentures 
because all the acts passed by the Canadian Parliament required the 
sanction of the home Government; and that it was never imagined by 
those buying the bonds that the United States was liable nor was this 
to be gleaned from the prospectus. As to the second contention, it was 
pointed out that while it was by no means clear that the eighth article 
of the Constitution precluded taxes for liquidating the liability of the 
State, the Constitution could be amended; that the bondholders had 
the same remedy against the State as they had against the territory, 
though they could not sue either the State or the territory; and that 
the bondholders could deal directly with the State legislature or 
governor.90

The Umpire pointed out that the State of Florida was bound by 
every principle of honor to pay the interest and principal of the bonds.

A claim was presented to the Commission established by Mexico 
and the United States under the convention of 1868, on behalf of 
E. J. Du Pont de Nemours & Co.,91 an American partnership, on 
account of the non-payment by the Mexican Government of either 
the principal or the interest of bonds held by the partnership in pay
ment for powder sold to Mexico in 1860 and 1866. The firm claimed 
principal ($47,400) and interest ($10,674.50), or in the alternative 
interest alone, urging that the powder was supplied to aid the Mexican 
Government in expelling Maximilian, at a time when it was difficult 
to obtain such supplies, and that the claim stood on a different basis 
from the ordinary bonds of the Mexican Government as the claimant 
was entitled to the highest consideration for the aid rendered the 
Republic at the moment of greatest need. The national Commis
sioners agreed in disallowing the claim “for want of jurisdiction”.

1592

90 Ibid. 297-298, 300.
91 MS. Department of State, National Archives, docket 440.
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Confederate
bonds

Commissioner Zamacona, Mexican Commissioner, expressed the view 
that no right existed to revoke the contract because the amount due 
on the bonds was not punctually paid and that, in any event, interest 
was all that might be claimed; and that the “disturbance which would 
ensue m the administration, credit and relations of modern nations, 
if the claims on account of the public debt . . . were made the 
matter of international claims, has long been understood”.92 93

Claims against the United States based upon the non-payment of 
bonds issued by the Confederate States were presented to the Com
mission established by Great Britain and the United States in con

formity with articles XII et seq. of the treaty of May 8, 
1871. The most celebrated case of this nature 
decided by the Commission was that of Edward Alfred 

Barretts Claimant alleged that in October 1864 he purchased for 
valuable consideration and was still the owner of a “cotton loan bond” 
of the Confederate States of America by which the latter bound 
themselves to pay to bearer £200 sterling with interest at 7 percent 
per annum, payable semi-annually; and that the United States, in 
1865, seized the public assets of the Confederate States and especially 
a very large quantity of cotton hypothecated for payment of the loan 
and thereby prevented those States from paying the bondholders. 
While the claim was relatively small in amount (£200 and interest), 
it was one of a large number of claims of the same character held by 
British nationals.

Secretary Fish, on November 18, 1871, instructed the American 
Minister in London to protest against the presentation of the claim 
and to request the British Government to withdraw it.94 The claim 
not having been withdrawn, the American Agent, Robert S. Hale, 
acting on an instruction from the Secretary of State dated November

92 Ibid. Another claim presented to the Commission established under the 
terms of the convention of 1868 between the United States and Mexico, was that 
of J. S. Mannasse & Co. In that case the first Umpire, Dr. Francis Lieber, 
allowed a claim for the unpaid balance ($2,918.49) due for war supplies furnished 
Mexico in 1866, plus interest in the amount of $15,151.52. Drafts were given 
by General Vega in part payment for the supplies but they were protested and 
never paid. On July 18, 1866 a bond had been given the claimants for $2,918.49. 
Umpire Lieber awarded “the unpaid portion of the sum originally due”, stating 
that, “Equity—prescribed by the Convention as one of the elements of our 
decisions—seems to demand that the sum still unpaid ... be paid at length.” 
(MS. Department of State, National Archives, docket 432.)

93 Howard’s Report (1874) 60, 531, 537; Hale’s Report (1874) 154; ms. Depart
ment of State, National Archives, docket 18.

94 MS. Department of State, National Archives, 22 Instructions, Great Britain, 
p. 581, telegram, Nov. 18, 1871; ibid. 112 Despatches, England, no. 93, 
enclosures, Dec. 8, 1871.
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28, 1871,95 filed a motion to dismiss the memorial “on the ground that 
the said memorial states no case for a claim against the United States 
within the intent of the treaty of 8 May 1871”. On this motion the 
Agent of the United States argued (December 13, 1871) that the 
claim was not within the jurisdiction of the Commission, as indicated 
by the intention of the negotiators of the twelfth article of the treaty 
and by the “plain and explicit” language of the article. He concluded:

If the counsel for the United States deemed himself at liberty to discuss the 
merits of the claim here presented, as within the jurisdiction of the commission 
to decide, the answer to the claim on its merits, would be palpable, self-suggesting 
and conclusive.

95 The instruction of November 28, 1871 from Secretary Fish to Mr. Hale 
called attention to the fact that the treaty of May 8, 1871, referred to the Com
mission “all claims, (with the exception of those growing out of the acts of certain 
vessels therein designated) . . . arising out of acts committed against the 
persons or property of subjects or citizens of the other Power within a period 
specified in the Treaty”, and explained:

In framing the Treaty, the . . . words of limitation were used: “arising 
out of acts committed”. These words were deliberately introduced into the 
letter of Sir Edward Thornton, for the express purpose of confining the 
submission to claims arising from torts and of excluding all claims in the 
nature of contracts, and particularly the Confederate debt.

As an historic fact, I can state positively that in the first draft of Sir 
Edward Thornton’s letter of 1st February, the proviso contemplated the 
submission of all claims arising during the recent civil war. Exception was 
taken on the part of this Government that the language was so broad as to 
admit the introduction of claims for the Confederate loans &c., and that this 
Government would never consent to refer the question of its liability for the 
debts or obligations of the “Confederate States” or Government, (or whatever 
the late abortive attempt at Government in some of the States of the Union, 
may be termed) to any arbitration whatever. Sir Edward Thornton was re
minded that the Constitution of the United States forbade the payment or 
assumption of any such alleged debt or obligations, and was told that this 
Government would not treat on the subject. Before the exchange of the 
notes leading to'the establishment of the Joint Commission and even before 
the introduction into his note of February 3d of the words of limitation: 
“arising out of acts committed”, Sir Edward Thornton assured me positively 
that “of course no such claims could be presented”—but in order to exclude 
them, the words “arising out of acts committed” were introduced into his 
letter, and were repeated in my letter of 3d February assenting to the sub
mission.

The dignity and self-respect of the Government of the United States, will 
not allow it to discuss the question of its liability for claims of this nature,— 
claims for the debts of its suppressed insurgents, contracted in their effort to 
destroy its existence, claims of which its fundamental law forbids the payment.

Should this and other similar or kindred claims (if any others should be 
before the Commission) not be voluntarily withdrawn by the Agent of the 
British Government, you are instructed to move that they be dismissed as 
not within the jurisdiction of the Commission. Should such motion be 
denied, you will not urge or discuss the question on its merits, or in any way 
discuss the possibility of any liability of the United States in such claim,



But he expressly disclaims all intention of such discussion, and asks the dis
mission of the claim on the ground specified in his motion.96

The decision of the Commission (signed by each of the Commis
sioners), made on December 14, 1871, unanimously 

The decision disallowed the claim. It read:
The Commission is of opinion that the United States is not 

liable for the payment of debts contracted by the rebel authorities.
The rebellion was a struggle against the United States for the establishment 

n a portion of the country belonging to the United States of a new State in the 
family of nations; and it failed. Persons contracting with the so-called Confed
erate States voluntarily assumed the risk of such failure, and accepted its obli
gations, subject to the paramount rights of the parent State by force to crush the 
rebel organization, and seize all its assets and property, whether hypothecated 
by it or not to its creditors. Such belligerent right of the United States to seize 
and hold was not subordinate to the rights of creditors of the rebel organization 
ereated by contract with the latter; and when such seizure was actually accom
plished, it put an end to any claim to the property which the creditor otherwise 
might have had.

We are therefore of opinion that after such seizure the claimant had no interest 
in the property,—and the claim is dismissed.97 *

Pursuant to an act of March 18, 1869, the provisional legislature 
of the State of Georgia (at that time a seceded State) guaranteed, in 
the name of the State, the construction bonds of the Brunswick and 
Albany Railway Company. Upon the faith of the guaranty the road 

was built and the bonds were executed to the amount 
^eddbygsecede"d $1>500,000 duly indorsed by the State as provided 
State 7 in the act. In 1870 the Senators and Representatives

from the State of Georgia were admitted in the Con
Footnote 95—Continued.

but will forthwith report the denial of your motion to this Department for 
further instruction.

In the submission of your motion, you are at liberty to use such line of 
argument as you shall deem proper, denying the jurisdiction of the Commis
sion over all claims resting upon any alleged contracts of the so-called “Con
federate States”, but you will enter into no argument upon the liability of 
the Government for debts, the payment of which the Constitution forbids.

[MS. Department of State, National Archives, 91 Domestic Letters, pp. 
466-472.]

98 MS. Department of State, National Archives; Hale’s Report (1874) 155; 
Howard’s Report (1874) 537.

97 MS. Department of State, National Archives; Hale’s Report, p. 157; 
Howard’s Report, p. 62.

In another case, that of Alfred Raoul Walker (Great Britain v. United States), 
the claimant, a minor, by his guardian submitted a claim for the value of a trust 
fund invested on his behalf by executors and under the control of a court in South 
Carolina, in Confederate bonds during the Civil War. The claimant asked 
$20,000, the original amount of the legacy, besides interest, on the ground that 
the Civil War, through the act of the Government of the United States, had 
destroyed the investment. The Agent of the United States demurred to the 
claim, and the demurrer was unanimously sustained by the Commissioners. 
(Hale’s Report (1874) 153, docket 13.)
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gress of the United States. Sometime thereafter Georgia disavowed 
all liability for the payment of these bonds, denied “the right of this 
legislature to bind the State”, and repudiated “the guaranty”.

Suit having been brought in the Court of Claims 98 of the United 
States in 1886 by T. Schweitzer, a subject of the King of Prussia, 
in an effort to hold the Government of the United States liable for 

the defaulted bonds, it was held (Judge Scofield 
U.S. not liable speaking for the court) that the act of the provisional 

legislature of the State of Georgia did not create a 
contract, express or implied, on the part of the Government of the 
United States for the payment of the bonds.

Of the cases in which awards were made by the Commission estab
lished by the United States and New Granada pursuant to the con
vention of September 10, 1857,99 five cases, decided by the Umpire, 
Nathaniel G. Upham, at the close of the Commission, were contested, 

first by the Government of New Granada and sub- 
GranadaW sequently by the Government of Colombia. One was

that of Robert W. Gibbes (United States v. New 
Granada),100 a claim for the value of a government bond, on which the 
Umpire made an award (without a written opinion) of $2,500 plus 
interest, a total amount of $6,952.60.101 Although a certificate of the 
award in favor of Mr. Gibbes was signed by the American Commis
sioner, it was never signed by the Commissioner for New Granada or 
by the Umpire.102 Payment of the amount awarded Mr. Gibbes 
was suspended at the Treasury of the United States upon the request 
of the Secretary of State.

On February 10, 1864 a new convention 103 for the settlement of 
claims was signed by the United States and Colombia, as the repre
sentative of the Republic of New Granada, numerous claims not 
having been decided by the earlier Commission. The Umpire of the 
new Commission, Sir Frederick W. A. Bruce, held that it should 
hear ltde novo upon all points” the disputed cases, and four of 
these—not including the Gibbes case—were submitted to him and

08 T. Schweitzer v. The United States, 21 Ct. Cls. 303, 306-307 (1886).
In 1934 the Principality of Monaco made application for leave to bring an 

action against the State of Mississippi in the Supreme Court of the United States 
to recover the principal and interest of certain bonds issued by Mississippi in 
1833 and 1838. It was held, Chief Justice Hughes delivering the opinion of the 
Court (on May 21, 1934), that that Court had no jurisdiction over a suit brought 
by a foreign State against a State of the Union without the latter’s consent. 
Principality of Monaco v. Mississippi, 292 U.S. 313 (1934).

091 Malloy 319.
100 2 Moore’s Arb. 1393, 1398, 1400
101 Ibid. 1400.
102 13 Op. Att. Gen. (1873) 19, 21
1031 Malloy 321, 322.
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were disallowed.104 Counsel for Gibbes refused to prosecute his case 
before the new Commission. It was, however, submitted to the 
Commission by counsel for Colombia and on May 18, 1866, the case 
being called, the Commissioners made the following order: “ Stricken 
from the calendar and docket, protest being made against the action 
of the board, and case not prosecuted.” 105

After the adjournment of the Commission Gibbes demanded pay
ment of the claim and on April 10, 1869 the Attorney General without 
entering into a considera tion of its merits advised Secretary Fish that 
the award of the first Commission was “ valid and conclusive”, and 
the claim was paid. The amount of the Gibbes award, with interest, 
was paid by Colombia on July 28, 1871, not because Colombia 
thought herself to be under an obligation to pay but because the 
United States had paid the claim.106

The Commission established under the convention of 1857 failed to 
decide certain claims presented to it involving demand for reimburse

ment for over-due bonds of New Granada and these 
1864_Col0mbia’ claims were submitted to the Commissioners under the 

convention of 1864 who, failing to agree, referred them 
to Umpire Frederick Bruce. In an opinion in the cases of the Executors 
oj E. Riggs, the Legal Representatives of Robert Oliver, deceased, and Jas. 
J. Fisher, Executor of Douglas, the Umpire held that “ these Bond 
cases cannot be entertained, and that consequently the rights of the 
Bond holders against the United States of Colombia are unaffected by 
this decision and remain to them unimpaired”. The Umpire held 
that the powers delegated to the Commission were of “an exceptional 
and circumscribed character”; that the term “claims” in the con
vention of reference must be construed to “confine it to demands, 
which have been made the subject of international controversy, or 
which are of such a nature as, according to received international 
principles would entitle them on presentation to the official support 
of the Government of the complainant”; that the reference by the 
United States of these claims to the Commission for consideration did 
“not per se confer jurisdiction”; that the question of jurisdiction 
“belongs to the Commission itself to determine”; and that—

The claims for payment of the “Bonds” are not in my opinion of such a char
acter. The Government of the United States, like that of Great Britain, has not 

laid down or acted upon the principle that a citizen, who holds 
"Bonds” not an interest in the public debt of a foreign country, and who in
claims common with the other share holders in that debt is unable to

obtain payment of what is due to him is entitled as of right 
to the same support in recovering it, as he would be. in a case where he had

i°4 2 Moore’s Arb. 1409.
Ibid. 1410.

™Ibid. 1411.
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suffered from a direct act of injustice or violence. The Government reserves to 
itself on special grounds the right to determine when, and under what conditions 
such support shall be given, and this Commission cannot assume upon the strength 
of a general term, and in the absence of express language to that effect, that the 
Government of the United States intended to delegate to it powers which it has 
not exercised itself, in a matter of so much delicacy.107

The claim of William H. Aspinwall, Executor of G. G. Howland and 
others (United States v. Venezuela),108 a claim arising out of 366 
unpaid debentures of 500 pesos each, executed and delivered in 1839 
by Venezuela to Gardner G. Howland and Samuel S. Howland, 
citizens of the United States, in exchange for 406 obligations of like 
amount each, issued by the old Republic of Colombia to, or obtained 
by, the firm of G. G. and S. S. Howland in 1829, and forming a part of 
that portion of the Colombian public debt for which Venezuela became 
responsible under the convention of 1834—35 among the states which 
had formed that Republic, was allowed by the Commission estab
lished in accordance with the convention of December 5, 1885 by the 
United States and Venezuela,109 although, as explained by Commis
sioner John V. L. Findlay, it had been “presented to the Old Com
mission [established under the convention of April 25, 1866,110 and 
whose work was subsequently impeached] and dismissed because it 
represented ‘Consolidated Debt/ but the integrity of the claim was in 
nowise to be affected or invalidated by such action. (See Journal of 
Proceedings, p. 114)”.111

Article II of the convention of 1885 referred “All claims . . . 
presented . . . before the first day of August, 1868, and which by 
the terms of the aforesaid Convention of April 25th, 1866, were 
proper to be presented to the Mixed Commission, organized under 
said Convention” to the new Commission. Commissioner Findlay, 
Third Commissioner, to whom the jurisdictional question was re
ferred,112 held that by the use of the term “All claims” in article II, 
in the light of the fact that the new Commission was established not 
only at the instance of Venezuela but also at the instance of citizens of 
the United States aggrieved “by the action of the Old Commission in 
dismissing or refusing to entertain their claims”,113 it would be “im
possible to exclude any claim of any kind, whether affecting the 
public debt or not, provided the claim, both in origin and presentation,

107 MS. Department of State, National Archives, Opinion, submitted April 
16, 1866, dockets 153, 154-156, 158-161, 171.

108 Opinions Delivered by the Commissioners in the Principal Cases (1890) 297 
docket 18; 4 Moore's Arb. 3616.

109 II Malloy 1858.
110 Ibid. 1856.
111 Opinions Delivered by the Commissioners in the Principal Cases (1890) 329
112 Ibid. 327-337; 4 Moore's Arb. 3642.
113 Opinions Delivered by the Commissioners in the Principal Cases (1890) 329.
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had the required national status”.114 115 He pointed out that because 
“the policy of the United States ... did not permit it to urge 
claims of this kind outside of the mild and inoffensive range of per
sonal and unofficial good offices, that the greater necessity existed to 
provide for their settlement by convention”.116 He referred in his 
opinion to the Gibbes case, allowed by the Commission established 
under the 1857 convention between the United States and New 
Granada (discussed ante), and stated:

By the treaty of 1863, between the United States and Peru, “all claims” were 
submitted to a commission, and an award was made in favor of a party on a bill 
of exchange made by Peru. On November 15, 1869, a treaty was made for the 
settlement of “all pending claims” of British subjects against Venezuela, and it 
appears that several awards were made for the 28)4 per cent, of the indebtedness of 
Colombia awarded by Venezuela.118

He also referred in the opinion to the fact that the Commission had 
made a favorable award in the case of Amanda G. Walter, Executrix, 
cfee., of Thomas U. Walter, deceased (United States v. Venezuela), a 
case involving a contract between the Government of Venezuela and a 
citizen of the United States for the building of a breakwater and 
observed that both that case and a bond case were “contractual in 
their nature, and neither would have received the aid of the United 
States diplomatically exerted, except in the form of good offices”.117 
He concluded: 118

On the whole . . . we have come to the directly opposite conclusion from 
that reached by Sir Frederick [Bruce], and hold that nothing short of words of 
express exclusion at least in a treaty negotiated under the circumstances of this 
one, could restrain and limit the meaning of the plain language used.

Commissioner Little stated in his opinion for the Commission on 
the merits that—

The Howlands are the original takers of the bills in controversy. Were not 
such their situation, their rights under the treaty might be different. Had they 
bought the bills in the market they might occupy no more favorable position 
here than would the seller.119
He allowed the claimants the face value of their bonds with 5-percent 
interest from the date of the supposed impairment of their right of 
conversion, counting the peso at 75 cents gold coin of the United 
States.

114 Ibid. 328.
115 Ibid. 332-333.
118 Ibid. 334.
117 Ibid. 117, 336.
118 Ibid. 337.
119 Ibid. 297, 326; 4 Moore's Arb. 3616, 3642. See also the case of Robt. W. 

Gibbs (spelling varies) (United States v. Venezuela), Opinions Delivered by the 
Commissioners in the Principal Cases (1890) 114, docket 17 (claim allowed).
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When the Commission was established by Mexico and Venezuela 
under the terms of the protocol of 1903, a claim was submitted on 
behalf of the successors of Martinez del Rio Hermanosy Mexican 

. nationals, arising out of a loan of £63,000 made from
ezuela^p?03" funds of the Mexican Government to the old Republic 

of Colombia in 1826. A London firm, holders of a 
considerable sum of money belonging to the Republic of Colombia, 
having failed to pay £63,000 covering the dividend due on the public 
debt, the Colombian Minister to Great Britain proposed to the Mexi
can Charge d’Affaires in London that he advance to him the necessary 
funds for the payment of the dividend, which the latter had at his 
disposition with Messrs. Barkley, Herring, Richardson & Co. of 
London on account of money advanced on a loan negotiated for 
Mexico. The loan was made and Hurtado, the Colombian Minister, 
agreed on the part of Colombia to repay the sum of £63,000 without 
interest within eighteen months, by an instrument executed on April 
7, 1826.

By a convention of 1834 between Venezuela and Colombia, acceded 
to by Ecuador in 1838, it was agreed that the debt of the old Colombian 
Republic, which had been composed of the union of New Granada, 
Venezuela, and Ecuador, should be borne by the respective successor 
states in the following proportions: Venezuela 28% percent; Colombia 
50 percent; and Ecuador 21 % percent. At that ratio, the apportion
ment of the 1826 Mexican-Colombian debt was as follows: £17,955, 
Venezuela; £31,500, New Granada; and £13,545, Ecuador. By an 
act of the Venezuelan Congress of April 8, 1840, Venezuela expressly 
recognized the debt.

The Mexican Government did not authorize the loan nor, once it 
was made, approve it. At the end of the eighteen-month period the 
Mexican Government requested payment of the Government of 
Colombia. Again in 1855, the Mexican Minister to the Republics of 
New Granada, Venezuela, and Ecuador sought to negotiate a settle
ment but the negotiations failed. On August 16, 1856, the Secretary 
of the Treasury and Public Credit of Mexico assigned to Martinez del 
Rio Hermanos its demand against the three states, the assignee 
undertaking to assume any debts due the old Republic of Colombia 
by Mexico.

The national Commissioners of the Commission of 1903 having dis
agreed, the claim was submitted for decision to the Umpire, Senor 
Ramon Gayt&n de Ayala, Minister of Spain to Venezuela, who allowed 
the claim in the amount of £102,072.40 in gold or its equivalent in sil
ver. In so doing, he explained that the validity of the debt was recog
nized in principle by both Governments. Venezuela contended that 
she was liable for only £17,955, under the 1834 agreement, while 
Mexico urged that the sum of £17,955 cost Mexico £20,697.40 becaus
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it was taken from funds obtained by means of a loan negotiated by 
Mexico with the house of Barkley, Herring, Richardson & Co., of 
London, and effected at a discount of 13}£ percent. The Umpire 
allowed £17,955 as the “original capital which was received in cash” 
and £2,742.40 (the difference between £17,955 and £20,697.40) as 
“resultant damage”. Although the loan for eighteen months had 
been stipulated to be without interest, the Umpire held that it could 
not “be considered in justice as discharging the obligation to pay inter
est, because it is not permissible to infer that the contracting parties 
desired to extend this stipulation to the failure to fulfill the agree
ment”. In allowing interest at the rate of 6 percent upon the debt, 
the Umpire declined to be bound by the legal rate existing in Vene
zuela in 1903, and took into consideration the fact that the rate of in
terest provided for in the loan negotiated by Mexico with the house of 
Barkley, Herring, Richardson & Co., from which the sum received by 
Colombia was taken, was 6 percent. The Umpire explained that at 
the time the debt was contracted, “it was a principle of justice, as it 

is to-day, according to the legislation of the most ad
vanced nations, that the debtor is to be considered in 
default by the sole fact of the nonperformance of his 

obligation, without the necessity of making demand after the day of the 
expiration of the term allowed him” and allowed interest from Oc
tober 7, 1827, as claimed, to October 2, 1903, stated to be “75 years 
360 days”.

A counterclaim for the reduction of the debt on account of a pay
ment in March 1829 by Colombia to the Mexican 

Counterclaim Representative in Bogota, Senor Torrens, of 8,500 
pesos fuertes, was allowed to the extent of 28)£ percent 

of the total amount paid, i.e., 2,422.50 pesos fuertes or £484.50.120
The French-Venezuelan Commission established in accordance with 

the protocol of February 19, 1902 disallowed the claim of G. Ballistiniy 
a French national, for the value of certain outstanding bonds or 
coupons of the State of Guayana, Venezuela. The bonds were not 
submitted to the Commission and proof of the ownership of the bonds 
was lacking. Ballistini complained that by decree of President- 
General Fonseca, it was ordered that the bonds should not be admitted 
as had been the custom “in payment in the tax offices of the State 
unless they had been redeemed up to date”, apparently under a legis

Demand un
necessary

120 Ralston's Report (1904) 879, 882-888.
On October 11, 1903 the American representative in Venezuela, William W. 

Russell, reported in a despatch to the Department of State, with reference to the 
decision in the case, that “The press has been so violent and abusive at this decision 
that the Spanish minister has notified the Venezuelan Government that he intends 
to leave Caracas, and has turned the legation over to the secretary, who will take 
charge as charge d'affaires ad interim.'' (1904 For. Rel. 865.)
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lative act of 1888 concerning the public debt which had as its object 
the consolidation of all the debts of the State. Ballistini had resorted 
to the courts, bringing an action against the Treasury of the State for 
the payment of the bonds. The Supreme Court of Ciudad Bolivar 
had held that Ballistini “like any other holder of the internal debt of 
the State of Guayana, is obliged to submit himself to the laws or 
decrees which govern the extinguishment of said debt”. In disallow
ing this item of Ballistini's claim, the Venezuelan Commissioner, 
Jose de Jesiis Paiil, with whom the French Commissioner, Peretti de 
la Rocca, concurred in the conclusion, stated:121

It is a principle of public international law that the internal debt of a state* 
classified as a public debt, which is subject to speculations current amongst that 
sort of values which are acquired freely and spontaneously at very different rates 
Internal debt (lU0^a^10ns which mark great fluctuations of their rise and

fall, can never be the subject of international claims in order 
to obtain their immediate payment in cash just as they can not be the subject 
of judgments before the tribunals of the country in order that their holders may 
obtain the payment of their nominal value. To establish such a principle would 
be to put a premium upon stock jobbing, which would be often possible with this 
sort of public values, and would place nations at the mercy of speculators who 
might obtain control of all their internal debt.

This could not be sustained even with respect to the foreign, or as it is called 
diplomatic debt, of 3 per cent nor with respect to any public debt which has been 
put upon the speculative market and may therefore pass from hand to hand by 
virtue of transactions prompted daily by those who profit from the rise and fall 
of public securities.

In the case of the Compagnie Generate des Eaux de Caracas (Belgium 
v. Venezuela)122 presented to the Commission established by the two 
Governments under the terms of the protocol of March 7, 1903, 
Umpire Filtz had before him a claim of a Belgian corporation, the 
majority of whose stock was owned by Belgians, for the payment of 
bearer bonds issued at par by the Government of Venezuela pursuant 
to a contract between the Government and the company in 1895 
(duly approved) as the purchase price of certain water-works property 
and rights connected therewith. The payment of the debt was sus
pended first on account of the poverty of the Venezuelan Treasury 
and later because it was discovered that the property was encumbered 
by a mortgage of which no mention was made in the deed of transfer.

In deciding that the Commission had jurisdiction to pass upon the 
merits of the claim, Umpire Filtz relied upon the phrase in article I 
of the protocol granting the Commission jurisdiction to examine and 
decide “all Belgian claims”.123 In holding that Venezuela should

121 Ralston's Report (1904) 503, 505-506.
122 Ibid. 271.
123 Ibid. 275.
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pay 10,565,19,9 bolivares and 44 centimos in gold, to be deposited 
with a named financial house in Brussels and paid in certain instal
ments according to a prescribed procedure,124 the Umpire decided 
that all the mortgage bonds issued by the company and guaranteed 
by the mortgage, with the exception of eight, had been canceled “for 
bonds of the debt issued by the Government of Venezuela” and that 
by reason of this so-called “novation of security”, the necessity for 
canceling the mortgage was reduced “to a mere technical objection”; 
that the argument that the company took the bonds at 40 percent of 
their nominal value was contradicted by the text of the contract in 
which it was stated that the bonds were delivered at par; and that 
although the contract of 1895 created a time obligation, for the ful
filment of which certain revenues of the Treasury were set aside, the 
time might be considered to have run, as the revenues had been 
diverted to another use. It was further held that the debtor should 
have security “that by reason of the fulfillment of the present judg
ment it should be exempt from all obligations contracted by reason 
of the contract” and that on a basis of “absolute equity” the claim
ant should deposit a money guarantee with the financial house in 
Brussels to be used for “the redemption at par of the eight bonds 
issued by it, and which it has [had] not been able to recover”.125 * *

On December 12, 1880 the Peruvian Government issued a decree 
by virtue of which there were created, as of December 23, 1880, 
bons de paiement, libramientos, or bills of exchange, to the order of 

Jose Canevaro & Sons, a Peruvian firm, for £77,140 
Peru)ar° ^ sterling, payable at different intervals. In 1885 the 

firm was reorganized and in the same year a payment 
of £35,000 sterling on account was made by Peru at London. In 1900 
the firm was dissolved by the death of Jos6 Francisco Canevaro and 
the bills of exchange passed into the possession of Napoleon and 
Carlos Canevaro, Italian subjects, and Rafael Canevaro, alleged to be 
also an Italian subject.

A dispute subsequently arose as to whether the bills of exchange 
should be paid in cash or in one-percent bonds in accordance with a 
statute of Peru of June 12, 1889, and as to the nationality of Rafael

i* Ibid. 289-290. .
125 Following the rendition of the award, the Venezuelan Agent and Attorney

General, F. Arroyo-Parejo, on August 26, 1903, filed a protest with the Commis
sion declaring that, contrary to the terms of the protocol of 1903, there was no 
proof that the claim was owned by Belgian subjects, as it was not established who
owned the bonds; that the bonds were quoted at the time of the decision on the 
Caracas market, which “is a proof that there is in circulation a part of the bonds”; 
and that the claimant company by this decision was placed in the position “of 
engaging in a fraudulent negotiation, viz, that of purchasing the debt at the price 
it fixes, being sure of collecting it in gold at its nominal value”. (1904 For. Rel. 
867-869.)
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Canevaro. On April 25, 1910 a compromis was signed by representa
tives of Italy and Peru, under the terms of which these questions were 
submitted to arbitration under the rules of the Permanent Court of 
Arbitration at The Hague, with Louis Renault of France, Guido 
Fusinato of Italy, and Manuel Alvarez Calderdn of Peru as arbitrators. 
The Tribunal held (May 3, 1912) that the debt was subject to the 
Peruvian law of 1889 and should be paid in bonds, with interest, and 
that Rafael Canevaro was a Peruvian national whose claim must be 
rejected. The Tribunal also held that the Canevaro firm was Peruvian 
when the law of 1889 went into effect and that “this situation” had 
not been changed by the fact that the claim had passed into the hands 
of Italians “by indorsement or by inheritance” and stated that 126—■
apart from the nationality of the individuals, it is understood that financial 
measures adopted within a country do not affect transactions entered into abroad 
by means of which the Government has made a direct appeal for foreign credit;

this, however, is not the case here; in the matter of the bills 
Domestic debt issued in December, 1880, we are clearly dealing with an ar

rangement of a domestic nature, with bills drawn in Lima, 
payable in Lima, in compensation for a payment made voluntarily in the interest 
of the Government of Peru;

And this is not impaired by the fact that the evidences of indebtedness were to 
order and payable in pounds sterling, which fact did not prevent the Peruvian 
law from being applicable to the debt created and payable in the territory in which 
the said law prevailed.

The case known as that of Dreyjus Brothers and Company, et aL 
(France v. Peru),127 arbitrated in accordance with a compromis of Feb
ruary 2, 1914, originated in a contract of August 17, 1869 between 

Dreyfus Brothers and Company, a French company, 
anTco etaf116™ anc^ Peruvian Government, whereby the company 
(France v. Peru) was granted a certain amount of guano with a monop

oly of its resale “in Europe and its colonies” (the 
profit of the company to result from the resale) in consideration of a 
loan to the Peruvian Government. Although a balance of 16,908,
564.62 Peruvian soles had been recognized in 1880 by the Peruvian 
President, Nicolas de Pi6rola, who had seized the power and had been 128

128 Scott, The Hague Court Reports (1916) 285, 290.
The Tribunal held that it was without jurisdiction to consider the claim sub 

mitted based upon the delay of the Peruvian Government in discharging the debt 
of 1880, measured by the difference between payment in gold and payment in 
bonds of the consolidated debt, as the compromis gave it jurisdiction to decide 
“only whether the Peruvian Government should pay in cash or in accordance 
with the provisions of the Peruvian law of June 12, 1889”. The Tribunal decided 
that the Peruvian Government should deliver, on July 31, 1912, to the Italian 
Legation at Lima, one-percent bonds representing the amount of the debt plus 
interest up to January 1, 1889, and gold representing the interest due from the 
latter date to August 1, 1912. (Ibid. 292-294.)

127 Scott, The Hague Court Reports (2d ser. 1932) 32.
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proclaimed supreme chief of the Republic, as remaining due by the 
Peruvian Government under the contract, the amount due was not 
paid.

On May 7, 1910 the French Government and the Peruvian Govern
ment had signed the so-called “Guillemin-Porras protocol” according to 
which the Peruvian Government had consented to the levy, on the 
proceeds of a loan being negotiated, of the sum of 25,000,000 francs, 
in order to indemnify French creditors represented by the Banque de 
Paris et des Pays-Bas (“to wit, Drey jus Brothers and Company, Finan
cial and Commercial Company of the Pacific, the Widow Philon Bernal 
(Hautier) and Gillard”). The Peruvian Congress refused to approve 
the loan and the protocol lapsed. The French Government consid
ered that the protocol was a formal acknowledgment of the French 
claims represented at that time by the Banque de Paris et des Pays- 
Bas. Under an agreement signed at Lima on February 2, 1914 the 
two Governments agreed to submit to arbitration the question whether 
the claims listed in the protocol of 1910 were well founded. It was 
stipulated therein that in no case “may the French Government de
mand for them from Peru a larger amount than that of 25 million 
francs, stipulated in the Guillemin-Porras protocol”.128 The Tribunal, 
composed of Federico Elguera of Peru, Louis Sarrut of France, and 
Frederic Ostertag of Switzerland, selected from the panel of the 
Permanent Court of Arbitration at The Hague, held on October 11, 
1921 that Pierola’s government “represented and bound the nation” 
despite the fact that a Peruvian law of 1886 declared all the internal 
acts of that government null, “since this law can not be applied to 
foreigners who treated in good faith”. The Tribunal further held that 
the claims of the four creditors represented by the Banque de Paris 
et des Pays-Bas were well founded in certain amounts, refusing in each 
instance the allowance of compound interest on the ground that “the 
capitalization of the interest can result only from a stipulation or from 
circumstances of fact making clear the consent of the debtor to as
sume such an onerous obligation”. It also decided that the sum of
25,000,000 francs should be remitted to the French Government, in 
annual instalments of 5,000,000 francs each, which should apportion 
the amount among these creditors.

The Tripartite Claims Commission organized following the World 
War of 1914-18 by the United States and Austria and Hungary, 

pursuant to agreements signed November 26, 1924, 
Tripartite Com- an(j june 24 1925,128 129 ruled in Administrative De

cision No. II, announced on May 25, 1927 by Com
missioner Edwin B. Parker, that the term “debts” used in the treaties

128 Ibid. 36-37.
129 iy Treaties, Conventions, etc. (Trenwith, 1938) 3928, 4318.
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with Austria and Hungary was a short term for “debts, credits and 
accounts”, which in turn was included in the term “private property, 
rights and interests in an enemy country” also used in the treaties; 
and that there were four kinds of “debts owing by Austria [or Hungary] 
or its nationals residing in Austrian [or Hungarian] territory (enemy 
coimtry) to American nationals”, the third and fourth classes of 
which were: 130

(3) Interest which accrued due before and during the war to an American 
national in respect of securities issued or taken over by Austria [or Hungary], 
provided that the payment of interest on such securities to Austrian [or Hungarian] 
nationals or to neutrals was not suspended during the war; and

(4) Capital sums which became payable before and during the war to American 
nationals in respect of securities issued by Austria [or Hungary], provided that 
the payment of such capital sums to Austrian [or Hungarian] nationals or to 
neutrals was not suspended during the war.

Robert W. Bonynge, the Agent of the United States before the 
Commission, stated in his Report of June 30, 1930, that: 131

A very large percentage of the claims filed were based on bonds and interest 
coupons maturing thereon. . . .

Zohrer (U.S. v. 
Austria)

Default by Aus
trian Postal Sav
ings Bank in 
Vienna

In the [George and Theresa] Zohrer case the claimants 
subscribed through the Transatlantic Trust Co., and paid for 
certain Austrian bonds, which bonds were held by the Austrian 

Postal Savings Bank in Vienna. The Transatlantic Trust Co. acted as agents 
for the claimants in the purchase of the bonds and advised the Postal Savings 
Bank that the bonds were purchased and owned by the claimants. The savings 

bank thereupon issued to the claimants a deposit certificate 
which among other things, provided that the bank would clip 
the coupons as they became due and credit them to the holder 
of the deposit certificate unless requested otherwise. The 
bank accordingly clipped the coupons but instead of crediting 

the amount thereof to the claimants, credited the same to the Transatlantic Trust 
Co. There was no evidence that claimants authorized the Transatlantic Trust Co. 
to collect for them the coupons maturing upon their bonds.

The American agent contended therefore that the bank was indebted to the 
claimants for the coupons collected by the Transatlantic Trust Co., and not 
paid by said Company to the claimants.

The commissioner reviewed the evidence and upheld the contention of the 
American agent.

There was also presented a claim on behalf of the Transatlantic Trust Co., for
Transatlan *c a debt a^egec* due ky the Postal Savings Bank of
Trus^Co *(U S Vienna. Upon examination of the account it was found that 
v. Austria) * the balance alleged to be due claimant was made up largely of 

items representing collections of coupons on Austrian bonds 
purchased by customers of the Transatlantic Trust Co., through the said com

130 Final Report of Commissioner and Decisions and Opinions (1933) 22-24, 
28-29.

131 Bonynge's Report (1930) 38-40.



CONTRACTS AND CONCESSIONS 1607

pany as their agent under circumstances similar to those in the Zohrer case.
. . After eliminating these credits in accordance with the decision

debited111 ***" in ^0^rer case> it was found that the claimant was in
debted to the bank, and accordingly the claim of the Trans

atlantic Trust Co., was dismissed.
The claim of Karl Klein involved a construction of article 203 of the 

b treaty of St. Germain. The claim was based on coupons
r^Auitrfa^nd *detached from bonds constituting a portion of the debt of the 
Hungary) former Austrian Government which was secured on railways

and which was in existence on July 29, 1914.
In pursuance of the provisions of article 203 of the treaty of St. Germain the 

Reparation Commission decided that as of July, 1919, Austria should be held 
liable for 20.023 per cent of the debt and Czechoslovakia for 79.977 per cent 
thereof.

It was the contention of the United States that, although the Reparation 
Commission had seen fit, under article 203 of the treaty of St. Germain (art. 186 
of the treaty of Trianon) to apportion the pre-war secured debts of Austria and 
Hungary between the succession states starting from July 1, 1919, American 
holders of these bonds were entitled to awards by the commission against Austria 
and Hungary respectively, under the provisions of article 248 (art. 231), of said 
treaties for “interest—accrued—during the war”, which it was contended, under 
the commission’s Administrative Decision No. II, included the period up to 
July 2, 1921.

The Austrian agent contended that Austria was not liable for coupons maturing 
on or after July 1, 1919.

The commission based its decision upon the reasons set forth in the matter of 
the claim of Henry Neugass and certain decisions of the Anglo-Hungarian and 
Anglo-Mixed Arbitral Tribunals, and held that the Republic of Austria was 
liable for the matured coupons falling due up to July 16, 1920, and the Kingdom 
of Hungary for matured coupons falling due up to July 2, 1921.

In claims based upon bonds issued by the Kingdom of Hungary the Hungarian 
agent challenged the jurisdiction of the commission to enter 

John Ujvari (U.S. interlocutory judgments for coupons maturing between March 
v. Hungary) 29, 1919, and December 31, 1919, contending that the pay

ment of interest on all Hungarian Government securities was 
suspended, under paragraph (3) of article 231 of the treaty of Trianon, by decree 
of the Bela Kun regime which had temporarily forcibly usurped the administra
tion of the Hungarian Government. Since this decree was repudiated by the 
de jure Government of Hungary promptly upon the resumption of its authority, 
the commissioner in the claim on behalf of John Ujvari rejected the contention 
of the Hungarian agent, holding that there was no general suspension of interest 
payments under article 231.

In the case of Henry Neugass (United States v. Austria and Hun
gary),132 submitted to the Tripartite Claims Commission, the claimant, 
an American national through naturalization, submitted a claim for 
705.60 gulden, the aggregate amount of 48 coupons detached from six 
bonds of the former Austrian Empire filed with the Commission, six of 
which coupons became payable by their terms October 1, 1917 and 
six on April 1 and October 1 of each year thereafter, ending with

132 Final Report of Commissioner and Decisions and Opinions (1933) 54, docket 
1147. '
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April 1, 1921. The bonds had been acquired by the claimant in 1884. 
They were of the issue of October 1, 1868 and had not matured. 
The coupons were in terms payable in silver gulden or florin.

The Commission (Edwin B. Parker, Commissioner) held that 
Austria was liable for all interest which became due on or prior to 
July 16, 1920 in respect of the pre-war “Austrian unsecured debt” and 
that bondholders must look to the new obligations issued by the 
succession states for interest accruing subsequent to that date. Like
wise, it was held that Hungary was liable for all interest which became 
due on or prior to July 2, 1921 (the date on which the United States 
Congress declared the state of war with Austro-Hungary ended) in 
respect of the pre-war “Hungarian unsecured debt” and that bond
holders must look to the new obligations issued by the succession states 
for interest accruing subsequent to that date.

An award was entered against Austria for 377.57 silver gulden 
(71.348 percent of the aggregate amount of the coupons presented 
which became due on or prior to July 16, 1920) and also against 
Hungary for 202.17 silver gulden (28.652 percent of the coupons 
presented which became due on or prior to July 2, 1921).

Two cases decided in 1929 by the Permanent Court of International 
Justice, known as the Serbian and Brazilian Loans 

Serbian and cases, had to do largely with the currency or coin inBrazilian Loans _ . ' , i _ _ , , ^
cases which payments on the bonds should be effected.133

Apart from the important matter of the mode of 
payment considered and passed upon, the cases are interesting from 
the standpoint of the subject-matter over which the Tribunal took 
jurisdiction. The Court seemingly had no difficulty in taking juris
diction of claims founded on contracts of this nature, the dispute 
having been submitted under the terms of special agreements con
cluded at Paris on April 19, 1928 and at Rio de Janeiro on August 27, 
1927. The only difficulty in regard to the jurisdiction of the Court 
was apparently that of whether the dispute was between states as 
required by the Covenant of the League of Nations and the Statute 
of the Court.134 It held that by the intervention of the French 
Government on behalf of its bondholders the controversy became one 
between governments.135

Forced Loans

Forced loans to a government or its agents constitute a type of 
contract described as “not voluntary” in character, i.e., if the loan

133 Publications of the Permanent Court of International Justice, Series A- 
Nos. 20-21, Judgments Nos. 14 and 15 (1929); II Hudson, World Court Reports 
(1935) 340, 402.

134 Ibid. 352-355, 410.
135 Ibid. 353.
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is not made, force by arrest or some other means may be employed.
Acting Secretary of State John L. Cadwalader instructed the 

American Minister to Mexico (John W. Foster) on September 22, 
1874, with reference to the cases of Messrs. Ulrich and Langstroth, 
American citizens, from whom the insurgent leaders in New Leon 
had exacted loans in 1873, as follows:

It may be conceded that by the public law, foreigners in a country in a state of 
insurrection can not expect to be indemnified for all losses sustained from insur
gents when the regular government shall have been restored. The case of a forced 
loan, however, is believed to be an exception. The meaning of the word loan is, 
that the money borrowed is to be returned. If the borrower is a Sovereign, his 
obligation to repay the amount is as sacred as that of a private individual. If 
he is an insurgent, who for a time usurps the regular authority, the latter may justly 
be expected to make it good if the loan was an involuntary one.136

Secretary Bayard instructed the American Minister to Peru, 
Charles W. Buck, on May 20, 1886 as follows:

I have received your No. 87 of the 18th March last, by the enclosure of which 
it appears that Mr. Emilio Clark, Consular Agent of the United States has been 
relieved from the payment of the forced loan levied on him some months ago, 
evidently on the special ground of his consular character, but it is proper to say 
the position of the Department is that of diplomatic resistance to the collection of 
forced loans from any American citizen located in Peru, whether in business or 
not, and whether a consular officer or not.

Article II of the treaty of September 6, 1870, which provides against forced 
loans, was still subsisting between the two countries, when this case arose, and 
though the treaty ceased to be in force March 31st, the principle announced 
can not cease to commend itself to either Government.137

On January 20, 1868 George P. Marsh, the American Minister to 
Italy, advised Secretary Seward that on July 28, 1866, a decree had 
been issued in Italy having for its purpose the raising of 350,000,000 
lire by what the decree styled a “national loan”. The loan was to 
be collected on the basis of the tax lists, the tax differing from other taxes 
only in “being reimbursable to the contributor”.138 Apparently the 
Italians refrained from enforcing it against American nationals. 
Secretary Seward instructed Marsh on February 26, 1868 that there 
would be no occasion “to claim the benefit of such a stipulation [most- 
favored-nation clause] if the tax referred to should be impartially 
levied”.139

The Commission established by the United States and Mexico in 
accordance with the terms of the convention of April 11, 1839 allowed

138 MS. Department of State, National Archives, 19 Instructions, Mexico, no. 
141, pp. 121, 125.

137 Ibid. 17 Instructions, Peru, no. 65, p. 215.
138 Ibid. 12 Despatches, Italy, no. 200.
139 Ibid. 1 Instructions, Italy, no. 187, p. 261.
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claims for the repayment of forced loans.140 The Board of Commis
sioners appointed by the United States to settle claims of citizens of 
the United States against Mexico under the terms of the Treaty of 
Guadalupe Hidalgo (1848) also allowed such claims.141 Dr. Francis 
Lieber, as Umpire of the Commission established by the United States 
and Mexico under the 1868 convention, allowed claims for the repay
ment of forced loans.

American Commissioner Wadsworth (Commission established 
under the 1868 convention) in allowing $1,000, the amount of a 
forced loan paid on December 21, 1864 by Moses Moke 142 (together 
with $400 interest thereon, and $500 as damages for Moke’s imprison
ment of one day to force the payment of the loan) plus $300, the 
amount of another forced loan levied on him on April 2, 1865 (and 
$120 interest on this sum), stated:

The forced loans were illegal: The imprisonment was only for one day, and 
resulted in no actual damage to claimant or his property, but we wish to condemn 
the practice of forcing loans by the military, and think an award for $500 for 24 
hours imprisonment will be sufficient. While the calamitous circumstances sur
rounding the officers of the Govt, and the people of Mexico at the time are en
titled to much consideration, on the question of damages, nevertheless we cannot 
too strongly condemn this arbitrary, illegal and unequal way of supplying the 
wants of the military. If larger sums in damages, in such cases, were needed to

140 Under a judicial order of June 23, 1836 Theodore Ducoingy a citizen of the 
United States transacting business as a commission merchant in Mexico City, 
was required to make a forced loan of $1,000 to the Mexican Government, 
which he refused to pay under protest. Thereupon the Mexican authorities 
forcibly seized his goods to an amount exceeding that sum. On October 5, 1836, 
by another judicial order founded upon the pretext that the goods first seized 
were insufficient to cover the loan, a further seizure was directed and was exe
cuted by taking from him goods to the value of $500 in copper coin notwithstand
ing his protest. The goods and money seized and taken from him were valued 
by two licensed Mexican brokers at $2,000. The Commission organized under 
the convention of 1839 awarded him $2,000 plus interest. (MS. Department of 
State, National Archives, Opinions.)

141 Alpheus B. Thompson (United States v. Mexico), ms. Department of State, 
National Archives (money collected by order of the Governor of California in 1838 
and claim “subsequently recognized by the Supreme Govt.”; reimbursement 
allowed to the extent of the claimant’s share in the loan); John C. Jones (United 
States v. Mexico), ibid, (claimant reimbursed for amount of a forced loan imposed 
in 1838); William Homan (United States v. Mexico), ibid, (after protest against 
the imposition of a forced loan, property sold at auction to procure the amount 
of the loan; loan also levied upon natives; claimant’s contribution to the loan 
reimbursed); John A. Robinson (United States v. Mexico), ibid, (forced loan 
levied by Mexico on June 17, 1847, for the purpose of carrying on war against the 
United States; amount of the loan was paid under protest; claim for reimburse
ment allowed); Sanforth Kidder (United States v.^ Mexico), ibid, (claim for 
amount of forced loan paid to the Commissary Department of Mexico in January 
1836 allowed).

142 MS. Department of State, National Archives, docket 342.



vindicate the right of individuals to be exempt from such abuses, we would un
doubtedly feel required to give them.

The loans were paid in Mexican coin, but considering the difference in the 
value of the gold coins of the two countries, and exchange on New York from 
Matamoros, it will be right to award currency.142

Sir Edward Thornton, who succeeded Dr. Lieber as Umpire of the 
1868 Commission (upon the death of the latter), disallowed claims 
arising out of forced loans, except in rare instances.143 144 145 The statement 
of his position as to the validity of such claims is given in the case of 
Francis Rose (United States v. Mexico).146 In that case, in disallowing 
the claim for the reimbursement of the loan and in allowing $500 for 
the wrongful method of enforcing the loan, he stated:

The Umpire has already expressed his opinion in other cases that United States 
citizens residing in Mexico are not by Treaty exempt from forced loans; this 

. opinion he maintains. But he must explain his understanding
Definition 0f a forced loan. A forced loan is a loan levied in accordance

with law. It is equally distributed amongst all the inhabi
tants of the country whether natives or foreigners. It is a tax which becomes 
smaller or greater according as it is repaid sooner or later, partly or not at all. 
If the foreigner is reimbursed at the same time as the native, or if neither of them 
are reimbursed at all, the former has no ground for remonstrance. As long as 
the foreigner is placed upon the same footing as the native, he cannot complain. 
But if there be unfairness in the distribution of the loan, or in its repayment, and 
if any preference be shown to the native, the foreigner has good ground for com
plaint. A forced loan equitably proportioned amongst all the inhabitants, is a 
very different thing from the seizure of property from a particular individual.

In the case now under consideration it is not shown that there was any partiality 
against the claimant, or that Mexicans were not in as bad a position as himself. 
Indeed, although witnesses allege that the claimant was made to pay a forced loan 
of $550, no receipt is shown for that amount, and there is no proof that he was not 
reimbursed.

With regard to the other sums which are stated to have been exacted as forced 
loans and for a portion of which receipts are shown, no proof is even given that

143 Ibid.
144 Julian Palacios (United States v. Mexico), ibid, docket 444 (citizen of the 

United States not exempt from forced loan when loan also levied upon inhabitants 
of levying state); Manuel J. de la Vega (United States v. Mexico), ibid, docket 746 
(claim for amount of forced loan levied by Colonel Canales disallowed, the Umpire 
stating that “citizens of the United States were not exempted by Treaty from 
forced loans, provided they were not placed on a worse footing in that respect 
than Mexican citizens” and that “the right of the claimant to ask from the Mexi
can Government reimbursement of forced loans is not prejudiced on this account”); 
John Cole (United States v. Mexico), ibid, docket 948 (Mexico not liable for the 
repayment of forced loans when “these are universally and impartially imposed 
and levied both upon natives and foreigners”); Macmanus Brothers (United States 
v. Mexico), ibid, docket 348 (claim disallowed where no evidence that claimants 
had made application to the Mexican Government for reimbursement and where 
the forced loan was levied impartially among natives and foreigners; treaty pro
visions considered).

145 Ibid, docket 344.
315420—43------ 5
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they were really forced loans, the receipts themselves purporting that the money 
was given freely.

But the mode employed by the Authorities of enforcing the payment of the 
forced loan of $550 the Umpire does not think justifiable. If the forced loan 
was legally imposed, there must have been means of enforcing its payment by 
judicial proceedings, and the arrest and subsequent detention of the claimant, 
though it is not proved that the latter was of long duration, and the menaces to 
which he was subjected, were not justifiable, and entitle him in the opinion of the 
Umpire to some small compensation.

The Umpire therefore awards that there be paid by the Mexican Government 
on account of the above claim the sum of five hundred Mexican gold Dollars 
($500) without interest.148

In the case of Eugene Rocherau (France v. United States)147 the 
claimant had been in France when the bonds for the defense of New 
Orleans were issued by that city and when bonds were purchased by 
his partners from a banking house to the nominal value of $20,000. 
After the capture of the city by the forces of the United States, General 
Butler issued an order by which all the purchasers of the bonds so 
issued by the city of New Orleans were required to pay an assessment 
of 25 percent. The assessment was levied in August 1862. Again 
in August 1863 a like assessment was levied by General Banks. 
The assessment was first paid to the banking house from which the 
bonds were purchased which, in turn, paid it over to the military 
authorities who used it for the support of the destitute of New Orleans.

The French-American Commission established under the convention 
of January 15,1880 held that General Butler had the right as a military 
necessity to levy the assessment on the enemies of the United States 
and on those giving aid and comfort to the enemies of the United 
States but that the claimant was not guilty of giving aid and comfort 
to the enemies of the United States “as he knew nothing of the 
purchase”. Claimant was awarded an amount equal to his share of 
the assessment paid on August 11, 1862 ($714.28, with interest at 
five percent from August 11, 1862), and the sum of $714.28 with in
terest at five percent from September 7, 1863.

In the case of Beckman and Company (Germany v. Venezuela),148 
Umpire Duffield of the Commission established under the terms of 

the protocols of February 13 and May 7, 1903, 
Benefit of nation awarded the amount of a forced loan imposed upon 

the company by the State of Zulia, the proceeds of 
which were used for the benefit of the national Government, i.e., for

148 Ibid.
147 Boutwell’s Report (1884) 124, docket 220.
148 Ralston’s Report (1904) 598.



the common defense by aiding Venezuela in the suppression of an 
insurrection.148 149 150 151

In the claim of Juan Andresen (Germany v. Mexico),160 decided 
under the convention of March 16, 1925, indemnity was awarded for 
forced loans exacted by various revolutionary chiefs in Mexico, 
responsibility for whose acts had been assumed by Mexico under the 
provision of article 4 of the convention.

In the case of Macedonio J. Garcia (United States v. Mexico)161 the 
claimant, an American citizen, sought to obtain the payment of 
$161,000 with interest in settlement of loans said to have been made 
by the claimant to Huerta. The claimant presented a receipt to the

148 The debt had been admitted in the Official Gazette of the State of Zulia of 
February 16, 1900, but payments had been suspended after August 20, 1901. 
(Ibid.)

In allowing the amount remaining due the claimant, Umpire Duffield allowed 
interest at the legal rate in Venezuela, stating, “It is too clear to need argument 
that if no rate of interest is agreed upon by the parties only the legal rate can be 
allowed.” (Ibid. 599.)

In the case of Liugi Simone Tagliaferro (Italy v. Venezuela), the Italian- 
Venezuelan Commission established under the protocols of 1903 awarded 5,000 
bolivares to the.claimant, who had been imprisoned for refusing to pay a forced 
loan of 12 morocotas (a morocota being the equivalent of an American 20-dollar 
gold piece) levied by the military authorities “against a number of citizens”, 
Umpire Ralston stating that there had not only been “unjust imprisonment” but 
also “denial of justice” in that the judicial authorities had failed “to follow the 
excellent laws prescribed by Venezuela”, as the Constitution provided that 
“property should only be subjected to contributions decreed by the legislative 
authority”, that no Venezuelan could be arrested for debts, and that “Strangers 
enjoy ... all the rights of Venezuelans”. (Ralston’s Report (1904) 764, 
765.)

In the case of Domenico Giacopini (Italy v. Venezuela), the same Commission 
reimbursed the claimant the amount of a forced exaction (to the extent of the 
claimant’s contribution) paid to General Pulgar to secure the claimant’s release 
from prison. (Ibid. 765.)

In the case of Daniele De Caro (Italy v. Venezuela), decided by the same Com
mission, the claimant was awarded the amount of forced loans exacted by General 
Velutini of the Government of Venezuela, but his claim for the amount of forced 
loans exacted by General Paolo Guzmdn of the revolutionists was disallowed. 
(Ibid. 810, 818.)

And in the case of Salvatore Sambiaggio (Italy v. Venezuela), the same Com
mission disallowed claims for forced loans imposed by revolutionists who failed 
to succeed. (Ibid. 666.)

150 MS. Opinions, docket 43.
For a discussion of signatures to receipts for loans, see the opinion of M. 

Cruchaga, President Commissioner, ibid.
The claim of Karl Schulte (Germany v. Mexico), based upon a loan alleged to 

have been “forced” by Huerta, was disallowed by the same Commission on the 
ground that Mexico had not assumed liability for the acts of “the usurping Gov
ernment of Huerta”. (MS. Opinions, docket 14.)

151 Opinions of the Commissioners (1927) 146, docket 607.
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General Claims Commission organized in conformity with the con
vention of September 8, 1923, bearing the date of May 31, 1920 and 
signed “The Supreme Chief of the Revolution, Adolfo de la Huerta” . 
The Commissioners, in concurring in disallowing the claim, upon the 
ground of lack of evidence, stated:152

. . . There is no definite evidence throwing light on the contents of the receipts 
said to have been given by de la Huerta for the sums of $150,000.00, $6,000.00, and 

$5,000.00, respectively; there is no definite evidence whether 
Evidence such sums were actually delivered and to whom; and apart

from Garcia’s affidavit there is no evidence whether all of these 
three sums were originally loans or contributions. Excepting the claimant's 
affidavit there is no evidence to authenticate the receipt of May 31, 1920, signed, 
“Adolfo de la Huerta.” Finally, it is important to note that, while in the Memo
rial there is an aUegation of liability for an overdue obligation evidenced by the 
receipt of May 31, 1920, the receipt recites that the sum of $161,000.00 should be 

paid when the Federal Public Treasury is found to be in a 
Due date favorable situation for making reimbursement. It has not

been shown to the Commission that, it being assumed that the 
receipt evidences an obligation binding on the Mexican Government, it rests with 
the claimant to fix the time of payment according to his views of the condition of 
the Public Treasury. And we do not consider that it would be within the province 
of the Commission to make any determination with reference to that point.

Annuities

There have been a number of instances where governments have 
agreed to pay sums of money to certain named beneficiaries, annually 
or at other stated intervals, and a question as to the extent of the con
tinuing obligation or its nature has subsequently arisen.

After the conquest of the Philippine Islands by Spain, the fact that 
the successful expedition for the purpose had been fitted out in 1564 
in Mexico and had been commanded by officers drawn from that vice
royalty led to an intimate connection between those islands and New 
Spain, which the commerce between the Philippines and the mother 
country, passing through Mexico, drew still closer, and a fund destined 
for the propagation of the Catholic faith in those islands was raised 
by contribution in Mexico.

The income from the fund was periodically remitted 
^n^Isl'ands11*" to the ecclesiastical authorities in the Philippine 

Islands until the severance of Mexico from the Spanish 
dominion. In 1822 the properties from which this fund was remitted 
were seized and embargoed by the Mexican Government153 and 
further remittances of their proceeds forbidden. In 1823 the embargo

452 Ibid. 149.
153 II Coleccion de Ordenes y Decretos de la Soberana Junta Provisional Guber- 

nativaf y Soberanos Congresos Generates de la Nacion Mexicana (Mexico, 1829) 56.
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was lifted 154 but meanwhile two haciendas from which the fund 
accrued had been appropriated by Mexico and their value with in
demnity for past rents remained due to the Philippine missions. 
This was made the subject of diplomatic representations by Spain 
after her recognition of Mexican independence. The negotiations 
resulted in the convention of November 7, 1844,164 165 166 whereby Mexico 
bound herself to pay to the president of the missions of the Philippine 
Islands (the superior ecclesiastical authority thereof) the sum of 
$115,000 as the agreed value of the property and $30,000 as indemnity 
in satisfaction of the claim. The total ($145,000) drew interest at 6 
percent per annum, from particular revenues which were specifically 
pledged for the purpose.

The Pious Fund originated in contributions made by Spanish 
subjects to the Jesuit Fathers in Mexico for use in converting Indians 
Pious Fund *n Californias. Upon the expulsion of the Jesuits 
(U. S. ^Mexico) fr°m ^e Spanish dominions and the abolition of the 

Order, the fund was taken over by the King of Spain 
(in 1767) and invested in real estate in Mexico, the interest to be used 
by the missions in the Califomias. The missions were confided to 
the Franciscan Order and subsequently they were divided between 
this Order and the Dominicans. Upon the separation of Mexico 
from Spain the administration of the fund was assumed by Mexico. 
In 1836 a Bishopric comprising the two Californias was established 
and the administration of the fund was entrusted by act of the Mexican 
Congress to the Bishop. On February 8, 1842 this provision of the 
act of Congress was repealed and the administration of the fund was 
assigned to the Mexican Government but the decree signed for the 
purpose declared that the object of the donor was to be carried out 
“by the civilization and conversion of the Savages”. On October 24 
of the same year, President Santa Anna issued another decree to the 
effect that the real estate and other property of the Pious Fund should 
be sold and incorporated into the National Treasury, the Treasury 
recognizing the total proceeds of the sales at an interest of 6 percent. 
The preamble to the decree declared that the assumption by the 
Government of the care and administration of the fund was for the 
express purpose of scrupulously carrying out the object proposed by 
the founders. At the same time the Mexican Government admitted 
its indebtedness and the obligation it was under to remit the proceeds 
of the fund to the Bishop of California by issuing orders in his favor on 
the Custom House at Guaymas. Still later, an act of Congress of 
April 3, 1845, restored to the Bishop of the Californias “all credits 
and other properties” belonging to the Pious Fund, which were still

164 Ibid. 135; November 27, 1823, III idem 5.
165 Wheaton, Coleccion de Tratados Con las Naciones Estranjerast Leyest Decretos

y Ordenes que forman el Derecho Internacional Mexicano (Mexico, 1854) 516.
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unsold, without prejudice to what the Congress might decide with 
regard to those properties already alienated.

After the war between the United States and Mexico (1846-48) 
and the cession of Upper California to the United States, the Bishops 
of San Francisco and Monterey claimed their share of the annuities 
payable by the Mexican Government to the missions of the Cali- 
fomias. Claims on behalf of Thaddeus Amat, Bishop of Monterey, and 
Joseph S. Alemany, Archbishop of San Francisco, were submitted for 
arbitration to the Commission established in accordance with the 
terms of the convention of July 4, 1868 by the United States and 
Mexico. In his decision of November 11, 1875, Umpire Thornton 
held that the claimants were the direct successors of the Bishop of 
California, whose diocese before the separation of Upper California 
from the Republic of Mexico comprised both Upper and Lower Cali
fornia; that the donations constituted a trust; that the “donations 
were made by private persons for particular and expressed objects 
and had nothing public, political or national in their character” but 
were instead “directed to the religious conquest of the Californias”; 
that the Spanish Government “naturally became the Trustee and 
caretaker” of the Fund but it took charge of it “avowedly with all 
the duties and obligations attached to it”; that when Mexico became 
independent “she succeeded to the trust which had been held by the 
Spanish Government”; that neither by the Spanish Government nor 
by the Mexican Government “was it ever pretended that the pro
ceeds of the Fund were not finally to find their way into the hands of 
the Ecclesiastical Authorities in the Californias or that they were to 
be applied to any other objects than those pointed out by the donors”; 
that the act of Congress of April 3, 1845, restoring to the Bishop of 
the Californias and to his successors “all credits and other properties” 
belonging to the Fund, which were still unsold, “must surely have 
included the indebtedness of the Government with regard to the un
paid interest upon the property sold, and the proceeds of which had 
been incorporated into the National Treasury”; and that all of the 
acts and decrees of Mexico with reference to the Fund were “so many 
admissions that the Mexican Government was under the obligation 
to remit to the Bishop of California and his successors, the interest 
on the proceeds of the property belonging to the Pious Fund which 
were held in trust by the Mexican Treasury, in order that the Bishop 
and his successors might carry out the wishes of the founders of that 
Fund”.

With reference to the amount payable, the Umpire explained:158
MS. Department of State, National Archives, docket 493; ibid., Ill Opinions, 

pp. 459 et seq.
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to the proportion of the interest which should be paid to the 
Claimants the Umpire is of opinion that nothing can be fairer 
than that the whole of the interest for 21 years should be 
divided into two equal parts of which one should be paid to 
the Claimants. It has been argued that the Award should be 

made in proportion to the populations respectively of Upper and Lower Cali
fornia. The Umpire is not of that opinion; for it seems to him that as the popula
tion and civilization encrease, the number of conversions to be made diminish 
and there can be little doubt that Lower California needs the beneficial assistance 
of the Pious Fund as much as, and even more in proportion to its population 
than Upper California now does. The equal division of the interest seems 
to be the fairest Award.

. . . There is no doubt that the Mexican Government must 
Failure to pro- have in its possession all the accounts and documents relative 
duce documents to the sale of the real property belonging to the Pious Fund 

and the proceeds thereof; yet these have not been produced; 
and the only inference that can be drawn from silence upon this subject is that 
the amount of the proceeds actually received into the Treasury was at least not 
less than it is claimed to be. The annual amount of interest therefore which 
should fall to the share of the Roman Catholic Church of Upper California is 
$43,080.99/100 and the aggregate sum for 21 years will be $904,700.79/100.157 * *

The amount of $904,070.79 was later paid to the Government of 
the United States and in turn paid to the Bishops of San Francisco 
and Monterey. The amount represented only the past-due annuities.

Mexico thereafter declined to make further annual payments. The 
question whether the claim submitted for the payment of further 
annuities by Mexico was “ res judicata” under the decision of Thornton 
and, if not, “whether the same be just” 168 was submitted to arbitration 
before a Tribunal established at The Hague under the terms of a special 
agreement between the United States and Mexico signed May 22,1902.

The Tribunal, composed of Professor de Martens, of Russia, and Sir 
Edward Fry, of Great Britain, selected by the United States; Dr. T. 
M. C. Asser and Jonkheer A. F. de Savornin Lohman, of the Nether
lands, selected by Mexico; and Dr. Henning Matzen, of Denmark, 
selected by the four first-named judges as President of the Tribunal, 

awarded the United States (on October 14, 1902) 169 
Award of 1902 $1,420,682.67 Mexican, covering accrued and unpaid

annuities, that is, those accruing between February 2,
157 In a subsequent opinion dated October 24, 1876, Umpire Thornton explained 

that the Mexican Agent had called to his attention the fact that in his earlier 
award in the Pious Fund case there was “an error of $1,000 in the addition of the 
sums which are considered as bad debts, and which should be deducted from the 
total of the ‘Pious Fund* ”. He accordingly changed the amount of the award in 
that case to $904,070.79/100 without interest, explaining that—

. . . Instead of being $46,617, these bad debts are $47,617. The total of 
the fund will therefore be $1,435,033. The half of the interest upon this 
sum at six per cent will be $43,050.99/100, the amount of which for twenty 
one years will be $904,070.79/100.

MS. Department of State, National Archives, docket 493; ibid., VI 
Opinions, pp. 544-545.

168 I Malloy 1194, 1195. 169 Scott, The Hague Court Reports (1916) 3.

With regard

The interest; 
division of 
amount
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1869 and February 2, 1902, and directed that Mexico should pay to 
the United States on February 2, 1903, and each succeeding year (on 
February 2) perpetually, an annuity of $43,050.99 in money having 
legal currency in Mexico.

The Tribunal held that the rule of res judicata applied “not only to 
the judgments of tribunals created by the State, but 

Res judicata equally to arbitral sentences rendered within the limits
of the jurisdiction fixed by the compromis” and that it 

should apply “for a still stronger reason” to international arbitration; 
that the claim was “governed by the principle of res judicata by virtue 
of the arbitral sentence of Sir Edward Thornton, of November 11, 
1875; amended by him, October 24, 1876”, as there was “not only 
identity of parties to the suit, but also identity of subject-matter” 
and Mexico had “conscientiously executed the arbitral sentence of 
1875 and 1876 by paying the annuities adjudged by the umpire”; and 
that conformably to that arbitral sentence Mexico should pay on the 
basis of $43,050.99 Mexican annually to the Government of the 
United States.160

Under the terms of article V of the treaty161 between Great Britain 
and Nicaragua “relative to the Mosquito Indians, and the Rights and 

Claims of British Subjects”, signed at Managua onMosquito Indians T „__ ^ ,
(Gt. Br. v. January 28, 1860, it was provided:
Nicaragua)

The Republic of Nicaragua, being desirous of promoting 
the social improvement of the Mosquito Indians, and of providing for the mainte
nance of the authorities to be constituted under the provisions of Article III of 
this Treaty, in the district assigned to the said Indians, agrees to grant to the 
said authorities, for the space of 10 years, with a view to such purposes, an annual 
sum of 5,000 hard dollars. The said sum shall be paid at Grey town, in half- 
yearly payments, to such person as may be authorized by the Chief of the Mosquito 
Indians to receive the same and the 1st payment shall be made 6 months after 
the exchange of the ratifications of the present Treaty.162

The dispute which subsequently arose as to the interpretation of 
certain articles of the treaty was submitted to the arbitration of the 
Emperor Francis Joseph the First of Austria who, on July 2, 1881, 
rendered an award at Vienna, deciding that:

VII. The Republic of Nicaragua is bound to pay over to the Mosquito Indians 
the arrears of the yearly sums assured to them by Article V of the Treaty of 
Managua, which arrears now amount to 30,859 dollars 3 cents. For this purpose 
the sum of 30,859 dollars 3 cents, deposited in the Bank of England, together 
with the interest accruing thereto in the meantime, is to be handed over to the

,6° The Tribunal decided that since “the mode of payment” does not relate"to 
the basis of the right in litigation, but only to the execution of the sentence”, 
that question was not res judicata, and that future payments might be made in 
silver rather than in Mexican gold dollars. {Ibid. 5-6.)

161 XI Hertslet’s Commercial Treaties (1864) 446.
m* Ibid. 448.
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British Government. The Republic of Nicaragua is not bound to pay back- 
interest (“Verzugszinsen” [interest for delay]) on the sums in arrear.163

During the American Revolution, the Cayuga Indians, a tribe of 
Six Nations or Iroquois, took the side of Great Britain and as a result 
their territory in central New York was invaded by Continental 

troops. Between 1784 and 1790 a considerable por- 
(Gt?Br. v. u3!) tion °f ^e tribe removed to Canada. In 1789 the 

State of New York entered into a treaty with the 
Cayugas who remained at Cayuga Lake, whereby the latter ceded 
the lands formerly occupied by the tribe to New York and New York 
covenanted to pay an annuity of $500 to the nation. Provision 
was made in the treaty for a reservation at Cayuga Lake. As a result 
of dissatisfaction on the part of the Indians because they were not 
properly represented, the treaty was subsequently confirmed, first by 
a treaty in 1790 and later by another in 1795. Under the latter treaty 
New York agreed to pay $1,800 a year forever thereafter at Canan
daigua, in Ontario County, to “the Agent of Indian Affairs under the 
United States for the time being, resident within this State”, and if 
there were not such agent then to an agent appointed by the Governor 
of the State who should pay the money to the “Cayuga Nation”, 
taking the receipt of the nation and also a receipt on the counterpart 
of the treaty, left in the possession of the Indians, according to a 
prescribed form. By the latter treaty the reservation provided for 
under the treaty of 1789 was sold to the State.

The receipts upon the counterpart of the treaty of 1795 down to 
and including 1809, and the receipt for 1810 retained by New York, 
showed that the only persons who could be identified among those to 
whom the money was paid, and the only persons who could be shown 
to have held prominent positions in the tribe, were then living in 
Canada. After 1810 no part of the money was paid to the Cayugas 
in Canada and the whole was paid to the Cayugas in the United 
States. After this date there were no receipts upon the counterpart 
of the treaty and the names on the receipts retained by New York 
were entirely different from the names on the previous receipts. The 
occasion for the change that took place in and after 1811 was the 
division of the tribe at the time of the War of 1812, those in the 
United States and those in Canada taking the part of the United 
States and Great Britain, respectively. Under the terms of article 
IX of the Treaty of Ghent of 1814, closing the war, the United States 
agreed to restore to the Indians “all the possessions, rights, and 
privileges which they may have enjoyed or been entitled to” previous 
to the hostilities. The claim of the Canadian Cayugas was called 
to the attention of the British Government and after 1815 the Canadian 183

183 XV Hertelet's Commercial Treaties (1885) 276, 277.
315420—43----- 6
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chiefs made repeated visits to New York claiming a share of the 
annuities and vouching their possession of the counterpart upon 
which receipts for payment were to be endorsed. In 1849 they 
presented their claim by petition to the New York legislature and 
thereafter continued to press it from time to time.

Claim for a share in the annuities, past and future, was made before 
the Tribunal established by the United States and Great Britain in 
accordance with the terms of the special agreement of August 18, 1910 
by the British Government on behalf of the Cayuga Indians based on 
the contention that payment of the annuities was wrongfully withheld 
from members of the tribe in Canada.164 It was argued that the cove
nant with the Cayuga Nation could only be discharged by payment 
to those in possession of the counterpart of the treaty and endorse
ment of a receipt thereon, as prescribed in the treaty. It was claimed 
that on this latter account and because of the fact that the principal 
personages of the tribe according to its original organization migrated 
to Canada, that the Canadian Cayugas should receive the whole of 
the amount of the annuity after 1810. In the alternative, it was 
urged, that the greater portion of the tribe was in Canada and that 
the annuity due after 1810 should be divided in proportion to the rela
tive numbers in the United States and Canada.

The Tribunal, A. Nerincx, President, in a decision of January 22, 
1926, awarded Great Britain $100,000 on behalf of the Canadian 
Cayugas, “British nationals”. It held that the contention that the 
Canadian Cayugas by their emigration surrendered all claim or inter
est in the annuity funds and property of the Nation, could not be 
maintained since “the principal signers of the Treaty of 1795 and most 
of those who receipted for the annuities on behalf of the nation from 
1795 to 1810 were Cayugas who had . . . emigrated”.165 Itexpressly 

stated that it was “not necessary to rest the case” 
Ltld7lXGheilt’ uPon equity.166 With reference to article IX of the 

Treaty of Ghent, it was held that the “word 1 enjoy9 
in the treaty . . . refers to the substantial participation in the 
division of the money”;167 that the provisions of article IX were not 
“nominal”, as alleged by the United States; that the “clause must 
be so interpreted as to give it a meaning”; and that article IX 
“must be construed as a promise to restore . . . the situation 
in which they [the Canadian Cayugas] received their share of the 
money covenanted to be paid to the original undivided nation”.168

164 Nielsen's Report (1926) 203, 307.
Ibid. 312.

“• Ibid. 321.
Ibid. 312.

™ Ibid. 322.
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With reference to the contention of the United States that the 
claim was barred under the terms of article Y of the claims convention 

. of 1853 between the United States and Great Britain,
l853mS clause’ which stipulated that “every claim upon either Govern

ment arising out of any transaction of a date prior 
to the exchange of the ratifications of the present convention” should 
be barred, the Tribunal held that liability did not accrue until, New 
York having definitely refused to recognize the claim, the matter was 
brought to the attention of the authorities of the United States and 
that Government refused to carry out the treaty provision, i.e., a 
“denial of justice” arose. It fixed this time as I860.169 The Tribunal 
pointed out that the treaty of 1795 was a contract between the State 
of New York and the Indians, and, after referring to numerous cases 

in support of the proposition that a Federal Govem- 
Aeftaterf7 ment is not generally liable on the contracts of a State, 
New York stated that in those cases where a Federal Government

has been held liable on such contracts, “there has been
(1) an immediate connection of the Federal Government with the con
tract as a participant therein, or (2) an assumption thereof or of liability 
therefor, or (3) a connection therewith as beneficiary, whether in the 
inception or as beneficiary of the performance, in whole or in part, or 
(4) some direct Federal interest therein”.170 It was held, however, 
that liability on the part of the United States existed under article 
IX of the Treaty of Ghent, under which the United States covenanted 
that the Indians should be restored to the position in which they were 
before the War of 1812.

The United States also contended that the claim should be barred 
because of laches. The Tribunal held, in this regard, that while there 
could be no doubt that there had been laches on the part of the Govern

ment of Great Britain, “no laches can be imputed to 
Laches the Canadian Cayugas, who in every way open to

them have pressed their claim to share in the annuities 
continuously and persistently since 1816”.171 In holding that in view 
of the “dependent position” of the Indians, their claim “ought not to be 
defeated by the delay of the British Government”, the Tribunal 
stated:172
... Nor can New York be said to have been prejudiced by the delay after 1849 

[date of presentation of the claim by the Cayugas to the New York legislature, 
at which time the facts of the case had been brought to the notice of the legislature

169 Ibid. 329.
170 Ibid. 328.
171 Ibid. 329, 330.
172 Ibid. 330-



and a public commission had recommended that justice be done. . . . Under 
all the circumstances, we think it will be enough to deny 

Interest denied interest on the share of the Canadian Cayugas in past instal
ments of the annuity and to let the payments from 1811 to 

1849 stand as made.
The Tribunal held that its powers were limited to making a money 

award and that it could not make a declaration “that the Canadian 
Cayugas are entitled to the annuity for the future”. 

Award However, it allowed “(1) An amount equal to a just
share in the payments of the annuity from 1849; [and]

(2) a capital sum which at five per cent interest will yield half of the 
amount of the annuity for the future”.173

The Anglo-German Mixed Arbitral Tribunal had before it the claim 
of F. J. Weld and Others {Executors of Lord Acton, dec’d.) 174 * This 

was a claim in respect of the non-payment during the 
Other^eldand World War of 1914-18 of an annuity granted at the 

close of the Napoleonic Wars to the family of the 
Duke of Dalberg, the title to which had devolved upon Lord Acton, 
a British subject, whose executors submitted the claim. In the years 
1808 to 1810 the King of Bavaria had desired to absorb into his 
dominions the Principality of Regensburg, then subject to Karl von 
Dalberg, the Prince Primate. The Prince Primate conveyed the Prin
cipality to Napoleon who in turn ceded it to the King of Bavaria, and 
the latter, in consideration of the cession, undertook certain obligations 
for the benefit of the Prince Primate's relatives and their descendants 
as compensation for the Regensburg domains.

The claim was based on three rescripts issued by the King of Bavaria 
in 1815 and 1816 under which a bond was issued to each party interested 
in respect of his share. In 1902 the Royal State Debt Amortisation 
Chief Pay Office was empowered to pay the annuity thereafter to the 
late Lord Acton and for some years before the World War of 1914-18 
the annuity was regularly collected on his behalf by his Mimich bankers. 
When the first instalment became due after the outbreak of the World 
War, official orders were issued by the Ministry of Finance suspending 
the payment of the annuity in consequence of the Imperial Decree 
prohibiting payments to England.

It was urged in defense by the Agent of the German Government, 
when the claim for the unpaid annuities was submitted to the Mixed 
Arbitral Tribunal, that the King of Bavaria had no constitutional 
power to issue the rescripts in question which were void ah initio. It 
was further contended that the claimants' interest was in the nature of

1622 CHAPTER VI

*73 Ibid. 331.
F 174 9th Annual Report of the Controller of the Clearing Office, the Administrator
of German, Austrian, Hungarian and Bulgarian Property, and the Director of the 
Russian Claims Department (London, 1930) 35, no. 4453.
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a fief, that Lord Acton owed fealty to the Government of Bavaria, 
and that since on the outbreak of the war such fealty was incom
patible with the status of the subject of an enemy power, any obliga
tion on the part of Bavaria to pay ceased at that time. It was not 
shown, however, that an option reserved to the Kang of Bavaria to 
convert the interest into a fief had ever been exercised.

The Tribunal held that having regard to the facts and the consistent 
recognition of the validity of the rescripts by the Bavarian authorities, 
it could not say that the rescripts were illegal and void; that Lord 
Acton accordingly had a right or interest within the meaning of article 
297(6) of the Treaty of Versailles; and that the claimants were en
titled to compensation in consequence of the application of an excep
tional war measure, i.e., the Order of the Finance Minister prohibiting 
payment. It awarded the equivalent in sterling of each unpaid instal
ment of the annuity that became due during the war, calculated at the 
rate of exchange prevailing at the due date, with further compensation 
for the loss of use.176 * 178

Materials

Claims arising out of contracts for the supply of property either to 
a government or to its nationals are of frequent occurrence. More 
claims arise on account of breaches of contracts through non-payment 
than for any other cause;176 there are numerous cases, however, where 
either the government or the individual having the duty to supply the 
material under the contract has failed to do so, to the injury of the 
other party to the contract.

176 There have also been provisions contained in contracts granting conces
sions for the payment of fixed guaranties or annuities. For example, in the case 
of the Puerto Cabello and Valencia Railway Company (Great Britain v. Venezuela),
discussed in connection with the subject of railway concessions, the Government 
of Venezuela had guaranteed the company a certain “net revenue” which the 
British-Venezuelan Claims Commission established under the terms of the proto
cols of February 13 and May 7, 1903 held should be paid to the British Government 
on behalf of the claimant company. (Ralston's Report (1904) 455.)

178 The following cases illustrate claims for non-payment of amounts due for 
supplies furnished:

G. Amsinck & Company, Inc. (United States v. Ecuador), MS. Department of 
State, file no. 422.1 lAm8. A claim for $69,766.97, including interest, for reim
bursement for expenditures under guaranties made by the claimant in 1919 for 
the performance on the part of Guayaquil, Ecuador, of contracts or orders placed 
in 1918-19 with third parties (American firms) for the supplying of machinery, 
cement, and asphalt for street-paving purposes to the municipality of Guayaquil, 
was settled in 1922 by the payment of 245,000 sucres. The United States insisted 
that an exchange decree, issued meanwhile, should not apply retroactively to 
contracts antedating the decree. 1922 For. Rel., vol. II, pp. 99-102.

Emmons Coal Mining Corporation (United States v. Switzerland), ibid, file no. 
454.11Em6. A claim for $5,500,000 for the non-acceptance of coal under two 
contracts entered into in 1920 between the claimant (the seller) and the Swiss 
Minister in Washington, acting on behalf of the Society Cooperative Suisse des
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One of the claims of John D. Metzger & Co. (United States v. 
Haiti)177 presented to the arbitration of William R. Day in 1900, under 
a protocol of October 18, 1899 and a supplemental protocol of June 
30, 1900, related to a contract entered into in 1896 between the 
claimant and the Government of Haiti for the supply of lumber to a 
relief committee of the city of Jacmel which had been devastated by 
fire. Although there was not sufficient evidence to establish an 
alleged agreement as to the mode of payment with respect to $20,000 

worth of lumber, the Arbitrator found that an arrange- 
delivered ment was definitely concluded with respect to $5,000

worth of lumber. Delivery of this amount of lumber 
had been tendered and the Government had refused to pay therefor, 
thus compelling the company to dispose of the lumber at a great 
sacrifice in Jacmel where owing to the condition of affairs it was almost 
impossible to sell it. In measuring the damages the Arbitrator, in his 
decision of September 27, 1900, deducted the amount “obtainable in 
the market at the time and place of delivery” ($2,000), from the 
amount agreed upon in the contract ($5,000), and awarded $3,000.

The decision of Mr. Day on the claim of Metzger & Co. for damages 
arising out of the failure of the commune of Port-au-Prince to comply 
with its agreement to lay a 1-inch pipe fine capable of supplying an 

adequate amount of water for the claimant's mill, 
water^u^l rested largely on the assurances given by the Haitian 
wa er supp y Government in 1898 and 1899 that the matter would 
be settled and the water would be supplied. Mr. Day stated in his 
decision of September 27, 1900 with reference to this case:

. . . The claimants are entitled to compensation for loss 
Loss of use of the use of the mill in whole or in part during the time in

which they were unable to operate it by reason of the failure 
to furnish water and its impaired usefulness when an inadequate supply was
Footnote 176—Continued.
Charbons, was settled in 1922, through the unofficial good offices of the American 
Charge d’Affaires ad interim at Bern, by an agreement to pay $100,000, the 
seller having finally indicated that $213,000 represented the actual loss.

Lamborn & Co. (United States v. Argentina), ibid, file no. 435.11L17. A 
claim for the difference between the invoice value of burlap bagging alleged to 
have been purchased in 1919 by the Argentine Government and the amount for 
which the bagging was sold to prevent loss, plus insurance received on a certain 
amount which burned while in storage when the Argentine Government failed 
to accept delivery on March 29, 1920, amounting to $188,964.08 plus interest, was 
settled informally in 1926 by the payment of $226,644.03 national currency 
(Argentine pesos), representing 50 percent of the loss sustained, a percentage which 
had been agreed upon in 1922.

Standard Oil Company of New York (United States v. Greece), ibid, file no. 
468.11St.22. A claim for $405,281.32 for benzine and kerosene supplied the Petro
leum Monopoly in Greece, presented informally to the Greek authorities in 1922, 
was settled on February 8, 1923 by the payment of the entire outstanding balance 
due the company.

i” 1901 For. Rel. 262, 264.
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furnished to them. I am of opinion that damages fairly recoverable in a case 
of this kind will be compensated by the payment to Metzger & Co. by the Govern
ment of Haiti of the sum of $15,000.178

In 1921 a claim was presented to the United States by the Swiss 
Government on behalf of John B. Metder, a citizen of Switzerland, 
for damages arising out of the cancelation (after the signing of the 
Armistice in 1918) by the United States of a contract made with the 
claimant for machine tools of the value of 64,775 Swiss francs, to be 
delivered under the contract for the use of the American Expeditionary 
Forces. Metzler claimed an amount varying from 20 to 60 percent 
of the contract price of the undelivered portion of rhe orders. The 
claim was settled in 1921 by the payment of 9,716.25 Swiss francs, an 
amount representing 15 percent of the sales price.179

In 1919 the Thornhill Wagon Company, an American company, 
presented to the United States for submission to the Government of 
France a claim for $18,445.54 arising out of losses sustained as a result 
of the cancelation on January 21, 1919, by the French Government of 
a contract made on October 25-28, 1918 for 7,500 wagon wheels to be 
delivered to that Government at a price of $24 each, the deliveries to 
begin in February 1919. The Department of State brought the claim 
to the attention of the French Government and inquired whether it 
was willing to settle it.180 On December 4, 1919, an offer having been 
made by the French Government, the company agreed to accept 
$8,766.14 in settlement of the claim,181 of which $8,200 was for the breach 
of the contract and $566.14 represented interest at 6 percent from 
November 15, 1918 to January 8, 1920.182

The claim of Emilia C. de Sala, as surviving partner of the firm of J. 
Sala & Co., an American firm, against the Dominican Republic was 
arbitrated under an agreement of April 28, 1902, with Frederick Van 
Dyne, Assistant Solicitor of the Department of State, named by the 
company, and Senor J. M. Ceballos, named by the Dominican Gov
ernment, as Arbitrators.183 The claim for $215,812.95 American gold, 
with interest at 12 percent from December 31, 1899, arose out of 
transactions between the firm and General U. Heureaux, a former 
President of the Dominican Republic, whereby amounts due for 
merchandise and supplies remained unpaid.

»7« Ibid. 269, 272.
179 MS. Department of State, file no. 411.54M56.
180 Ibid. 451.11T39/4, 5.
181 Ibid. 451.11T39/9, 11, 12.
182 Ibid.
183 Senor Ceballos succeeded Sefior Don Fernando E. Guachalla, Bolivian 

Minister in Washington, as Arbitrator.
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The Tribunal held, as stated in its award rendered at New York on 
April 30, 1904,184 that the Dominican Government had “admitted” 

by the terms of the arbitral agreement that “Sala & 
aUegeJayment Company furnished to President Heureaux, mer

chandise and other supplies of the value of $215,812, 
and recognized the governmental character of the transactions; but 
refused to pay said claim, alleging that it had made payment into the 
hands of General Heureaux, who served as intermediary between the 
Dominican Government and Sala & Company”. Although an ad
journment of three months was requested by Dominican counsel 
and granted by the Tribunal for the purpose of enabling the Domini
can Government to supply further evidence, that Government 
“failed to show that it made payment . . . to President Heureaux, 
as alleged, and it ... also failed to show that his relation to Sala & 
Company was such that payment to him, if made, would have been 
equivalent to payment to Sala & Company”.

The Dominican Government alleged that the relationship between 
President Heureaux and J. Sala & Company was that of partnership 
from some time in 1898 to his assassination in 1899. Although the 
correspondence in evidence showed that “it was agreed that President 
Heureaux should contribute $150,000 to the capital of the firm, and 
should have an interest therein of 32}£%”, the Tribunal found that 

President Heaureaux had “never fulfilled the condi- 
Not a partner- tions ^ agreement . . . and consequently that

the partnership was never consummated”.
The Tribunal decided that the Dominican Government was “in

debted to Emilia C. de Sala, as surviving partner of the firm of J. Sala 
& Company” in the sum of $215,812 American gold; that the claim for 
interest on this sum from December 31, 1899 at 12 percent per annum, 
with semi-annual rests, should be disallowed; and that the amount 
awarded should be paid, in accordance with the terms of the agreement, 
“by means of regular payments . . . every six* months and in the 
term of twenty-five years, with an interest of 3% per annum”, 
explaining at the same time that the “award, which disallows the large 
item claimed for interest, and the very favorable terms of payment 
. . . have been made in view of the continued unfortunate internal 
dissensions in the Island, the natural disorganization of the several 
departments, and the consequent disastrous state of the finances of 
the Republic with its enormous debt of every nature pending”.185

The Hongkong and Whampoa Dock Co.f Ltd. submitted a claim 
against the United States for payment for certain lorchas built for the 
Government of the United States and delivered in the Philippines in

184 MS. Department of State, National Archives, Minutes of the Arbitral Tri
bunal, pp. 42-62.

188 Ibid.
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1909 and 1910. The contracts provided for the building and delivery 
of certain wooden lorchas (contract of June 30, 1909) and certain steel 
lorchas (contract of June 24, 1909) within time-limits. The lorchas 

were delivered in good and acceptable shape but not 
delivery1 within the time stipulated. For the delay the Govern

ment of the United States, acting under penalty 
clauses in the contracts, charged the builders with a considerable 
sum of money (some $10,660), deducting $20 a day on each lorcha 

. . delivered late as liquidated damages. An additional
damages^ sum $6,040 was also retained pending settlement of

of the matter.186
The Dock Company claimed that the vessels were actually built 

ahead of the contract time but that delivery was prevented on account 
of an “ act of God” for which there should be no deduc- 

"Act of God” tion under the contracts, the “act of God” being an 
unusual extension of the typhoon period in the season 

when the lorchas were to be delivered. Two of the lorchas actually 
put to sea were destroyed and were subsequently replaced and deliv
ered. It was urged in defense that the contingency of the existence 
of the typhoons should have been taken into consideration by the 
builders.

In 1911 it was decided by the appropriate authorities of the United 
States that the weather conditions in the China Sea in November 
1909 were abnormal and that the contracting company was not liable 
for the delays on all lorchas that were to have been delivered by the 
close of that month; but that rough seas were not unusual there in 
the month of December and that the contractor was chargeable for 
the delays in the case of the lorchas that were to have been delivered 
on December 14 and 18, 1909, and January 1, 1910, on which liqui
dated damages accrued to the amount of $5,480. The Chief Quarter
master, Philippines Division, who had deducted or otherwise with
held $16,700 under these contracts, was thereupon instructed to pay 
a balance of $11,220 in settlement of the claim.

The claim of the Illinois Central Railroad Company, an American 
corporation, against the Government of Mexico was presented by 
the United States to the General Claims Commission, United States

186 MS. Department of State, file no. 411.93H75.
The claim of L. H. Smith & Company (United States v. China), based upon the 

refusal of the Chinese Navy to take delivery of coal in 1913 as contracted because 
of the outbreak of the Chinese Revolution and the necessity of moving Chinese 
men-of-war from the harbor of Chefoo where the coal was to be delivered, was 
settled in May 1914 by the payment to the company of $3,000 Mexican. (MS. 
Department of State, file no. 493.11Sm6.)
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and Mexico, established under the convention of September 8, 1923, 
for the amount of $1,807,531.36, with interest thereon from April 1, 
1925, an amount representing the alleged balance due on locomotive 
engines sold and delivered by the claimant to the Government Rail
way Administration of the National Railways of Mexico.187 The 
Commission held in its decision in 1926 that claims arising from 
breach of contract obligations were included within the terms of 
article I of the convention.188 It explained:

. . . Nonperformance of a contractual obligation may consist either in denial 
of the obligation itself and nonperformance as a consequence of such denial, or in 
acknowledgment of the obligation itself and nonperformance notwithstanding 
such acknowledgment. In both cases such nonperformance may be the basis of 
a claim cognizable by this Commission. The fact that the debtor is a sovereign 
nation does not change the rule. Neither is the rule changed by the fact that 
the default may arise not from choice but from necessity.189

In its final decision the Commission allowed the sum claimed 
together with interest.190 191

A claim for $103,540.32 against Mexico was presented to the same 
Commission, on behalf of Adolph and Charles Deutz, a co-partnership, 
composed of American nationals. It arose out of the failure of the 
Mexican Government to fulfil obligations in connection with four 
orders for cloth placed with the claimants in 1920.191 The mer
chandise being of a special character it could not be purchased in the 
open market and had to be manufactured. Partial delivery was 
made in May and April 1920 of the orders for gray khaki, oceanic 
duck, and navy blue twill, by placing the goods at the disposal of the 
Mexican Government at Laredo, Texas, the proper Mexican authori
ties being informed of the delivery. The Mexican authorities, how
ever, did not receive the goods and after several months refused to 
accept it. None of the cloth was paid for and no reason was given 
justifying the cancelation of the orders. It was held that the claim
ants were justified in assuming that no further deliveries of goods of 
this description would be accepted and that they should be reim
bursed for the delivered and undelivered portions of merchandise of 
this character. With reference to orders for white duck and dyed 
duck it appeared that the claimant had neither made delivery nor 
inquired whether the Mexican Government would accept delivery. 
The Commission held that the claimants were not entitled to be 
reimbursed for loss sustained on the latter orders. As to other 
orders—where at least a portion of the material had been tendered 
for delivery—the Commission explained its allowance of damages in

187 Opinions of the Commissioners (1927) 15, 187, docket 432.
188 Ibid. 19.
189 Ibid.
199 Ibid. 187.
191 Opinions of the Commissioners (1929) 213, docket 2042.
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the amount of $81,667.17 (with interest on the specifically stated loss 
of $7,875.96), as follows:

. . . In the case of that portion of the above mentioned merchandise which
was actually delivered, the loss may be computed by taking the difference between 

the contract price, ($81,003.60), and the total cost of such 
Loss sustained goods to the claimant, ($43,967.99), which is $37,026.61, and 

adding thereto the loss sustained by the claimants in reselling 
the goods at a price below the cost price, which amounts to $7,875.96, making a 
total loss of $44,902.57 on this portion of the transaction.

As regards the undelivered portion of orders for merchandise 
Loss of profits of the above character the claimants’ loss may be regarded as 

the loss of profits suffered by them as a result of the failure of 
Mexico to complete its contract. This loss of profits may be regarded as the differ
ence between the contract price and the total amount which the claimants would 
have expended had they made delivery of the merchandise. In computing the 

loss of profits the Commission must therefore take into account 
Overhead an item of overhead expense of 18.49 per cent of the contract
deducted price, an item of expense which the claimants would have

incurred had they made delivery of the merchandise. The 
total contract price of the undelivered portions of the orders for goods of the 
above-mentioned classes is $123,970.38, from which must be deducted the claim
ants’ cost price of $64,283.65, and also an overhead expense of 18.49 per cent of 
the contract price, or $22,922.13, leaving a balance of $36,764.60, which represents 
the loss of profits on the undelivered portion of these goods.192

In the case of George W. Hopkins (United States v, Mexico)193 and 
others,194 where the administration of General Huerta, a revolutionary 
administration (unrecognized by the United States), issued postal 
money orders and thereafter the legitimate Mexican Government 
refused to honor the orders, the General Claims Commission, United 
States and Mexico, established under the convention of 1923, held 
that Mexico was liable for such “unpersonal acts of the Government 

itself as an abstract entity” performed as ai^ act “of 
Unrecognized purely government routine having no connection with 
government or relation to the individuals administering the Gov

ernment for the time being”. 195
The claim of the Peerless Motor Car Company (United States v. 

Mexico)196 for 23,000 Mexican pesos for the purchase price of< two 
automobile ambulances under a contract of July 25, 1913, entered 
into by the Huerta government and the claimant, was also allowed 
by the same Commission on the ground that the making of the con

192 Ibid. 214-215.
193 Opinions of the Commissioners (1927) 42, docket 39.
194 George W. Cook (United States v. Mexico), ibid. 318, docket 663; Esther 

Moffit (United States v. Mexico), Opinions of the Commissioners (1929) 288, docket 
3123.

195 William A. Parker (United States v. Mexico), Opinions of the Commissioners 
(1927) 46, 47, docket 127.

198 Ibid. 303, docket 56.
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tract was an “unpersonal act” for which the government of Mexico 
was liable. The principal sum asked, together with interest from 
October 15, 1913, the date on which the receipt for the ambulances 
was delivered to the claimant’s representative in Mexico City, was 
allowed.

A claim was also presented by the United States against Mexico 
to the same Commission on behalf of the National Paper and Type 
Company, an American firm, for compensation for the agreed purchase 
price of printing machinery, paper envelopes, and other goods sold to 
various departments of the Mexican Government between November 
12, 1912, and October 16, 1914.197 In estimating the total amount of 
the claim the company allowed $195.84 for goods returned and 
$1?366.57 as the amount previously paid on account. The total 
amount of the claim was $26,639.43. The Mexican Government 
admitted the sale and delivery of goods for $11,401.48 and 23,996.65 
pesos, Mexican currency, but contested the sufficiency of the evidence 
for the remainder of the goods. It was held that there was not suf
ficient proof of the delivery of one of the items ($26.08) as alleged in 

the Memorial. It was urged by counsel for the 
evince of0t United States that since the president of the corn-
damage pany had sworn to the Memorial, there was in fact

before the Commission an affidavit in support of 
the claim in regard to this item. The Commission decided that 
the Memorial could not be considered as a pleading and at the same 
time as evidence of the damage sustained and disallowed the item. 
Invoices and receipts were submitted for all the other 

items, the receipts in many instances having been 
Receipts signed by the parties who undertook to deliver the

goods to the buyers. This was considered sufficient 
proof of delivery of the goods. The total amount of these sales> 
together with interest at six percent per annum from October 16, 
1914, the date of the termination of the transactions in question, 
was awarded, i. e., $26,613.35 with interest.198

197 Opinions of the Commissioners (1929) 3, docket 2351.
198 In the case of Parsons Trading Company (United States v. Mexico), the same 

Commission allowed the contract price (and interest) of printing supplies furnished 
the Huerta regime*. (Ibid. 135, dockets 3125 and 3126.) It also allowed $8,955.04 
and interest in the case of George W. Cook (United States v. Mexico) for office 
supplies and furniture, purchased by and delivered to the Mexican Government, 
which had not been paid for although repeated demand for payment had been 
made. The equipment supplied was being used by the Government at the time 
of the submission of the claim. Invoices were produced by the claimant, and 
although the Mexican Government contested certain items, it could not produce 
receipts for their payment. (Opinions of the Commissioners (1931) 162, 166, 
docket 1353.)
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Services

Services
requested

Ricardo L. Trumbull, a citizen of Chile, claimed $6,000 for legal 
services rendered the United States in connection with the extra
dition by Chile to the United States (at the instance of the State of 

New York) of William A. Bushnell in the year 1889. 
Personal services At the time the services were rendered the matter of 

the extradition of Bushnell was in the Chilean courts 
and Trumbull alleged that the American Minister, William R. Roberts, 
requested him to accept the representation of the Legation of the 

United States; and that he accepted it and inciden
tally referred to his remuneration but was told that, 
while no instructions had been received on the subject, 

he need have no concern about the matter as he would be paid ,by 
the United States. The case lasted more than six months in the 
courts and was twice argued before the Supreme Court of Chile, 
which decided that the criminal should be extradited.

When the bill was submitted, it was returned by the Department 
of State with the statement that “the Government of the United 
States assumed no responsibility in the premises”. When it was 
later presented to the Arbitral Commission, established by the United 
States and Chile under the treaty of 1892,199 the Agent of the United 
States demurred on the ground that the American Minister was 
prohibited under the law of the United States from entering into 
contracts unless authorized by law or unless the Qontract was made 
under an appropriation for its fulfilment; 200 that the State of New 
York only was concerned in the payment of the bill; and that if the 
debt was a debt of the United States, the claimant had his remedy 
in the Court of Claims. The demurrer was overruled and the Com
mission allowed the claim in full on the ground, inter aliay that the 
claimant was justified in presuming that the American Minister was 
acting within the scope of his authority.

The case of H. J. Randolph Hemming (Great Britain v. United 
States)201 was decided on December 18, 1920 by the Anglo-American 
Tribunal established in conformity with the terms of the special agree
ment of August 18, 1910. In that case a claim was presented by the 
British Government on behalf of Hemming for $2,000, as well as for 
$1,280 (sixteen years’ interest at 4 percent) and for such further com
pensation as the Tribunal might think proper. The claim had its 
origin in legal services in connection with the prosecution of certain

199 Shield’s Report (1894) 118, docket 27; ms. Department of State, National 
Archives, I Opinions 38, U. S.-Chile, convention of August 7,1892, Decision No. 5.

200 Rev. Stat., sec. 3732; see also Rev. Stat., sec. 5278.
201 Nielsen’s Report (1926) 617.
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Request for 
services

persons accused of counterfeiting United States gold coin in India, 
which were rendered by claimant at the request of a 
Consul of the United States at Bombay, India, in 
December 1894 and January and February 1895. 

When informed by the Consul at Bombay of the employment of a 
lawyer in the matter and the steps being taken by the Consul to put 
an end to the counterfeiting, the United States had raised no objection.

Only when the legal proceedings came to an end, did 
Failure to object the United States object to the employment on the 

ground that it was unauthorized. The Tribunal held 
that the United States was liable for the reason that the Consul had 
entered into the contract for its benefit and that it had ratified the 
action. It awarded $2,000 on the basis of a prior report of the 
Committee on Claims of the House of Representatives suggesting a 
settlement in this amount.202

In the case of Joseph E. Davies (United States v. Mexico) 203 a claim 
was presented to the United States-Mexican General Claims Com
mission established under the convention of September 8, 1923 for 
$170,000 alleged to be due under a contract concluded in 1920 for legal 
services to the Mexican Government for a period of four years. The 
contract with Davies was made by the Financial Agent of the Mexi
can Government in the United States, Roberto V. Pesqueira. At the 
time of the making of the contract, the latter addressed a communica
tion to the claimant stating that—

As I have explained to you, this contract is limited by one reservation. My 
authorization proceeds from President de la Huerta, and I have no present power 
to bind the incoming administration of President Obregon. . . .204 205

Under the terms of the contract claimant was to receive a salary of 
$50,000 a year, “the first year payable in advance”. He had been 
paid $30,000. The Commission disallowed the claim except in so far 
as it referred to the unpaid balance of the salary for the first year, i.e., 
$20,000. The statement of the agent of Huerta that he was without 
authority to bind the incoming administration was held to relieve the 
succeeding government from liability for the remaining period.206

In October 1866 Kenneth Mackenzie, a Canadian national, was re
tained by the Government of the United States (through the American 
Consul at Toronto) as counsel in Canada for the defense of forty-one 
American citizens accused of participation in the Fenian invasion of 
Canada and indicted for treason in Canada. Mackenzie was paid 
$5,000, which E. Peshine Smith, the Examiner of Claims of the De
partment of State, decided upon as proper payment for the work done

202 Ibid. 622.
203 Opinions of the Commissioners (1927) 197, docket 1232.
204 Ibid. 199.
205 Ibid. 199-200, 202.
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on the basis of the fact that $5,000 was the amount paid by the Cana
dian Government to I. H. Cameron, the senior counsel for the prose
cution of these and other prisoners accused of the same offense. 
Inquiries were also made of members of the Canadian bar as to what 
would be considered an appropriate charge and it was ascertained 
that this was considered an adequate fee.

In 1870, however, a bill was introduced in the Senate whereby 
$44,000 additional compensation would have been appropriated in 
further payment of the work done by Mackenzie. The Opinion of 
E. Peshine Smith of August 7, 1867, stating the basis of his decision in 
the case was transmitted to the Chairman of the Committee on 
Foreign Relations of the Senate and the bill was not passed.206 Mr. 
Smith pointed out that the trials involved no legal questions of diffi
culty and that the work was “very like trying the same case forty-one 
times”.

In the case of William W. Light (United States v. Mexico), decided 
by Umpire Thornton of the Commission established under the 1868 
convention, a claim was presented for medical services alleged to have 
been rendered members of the Mexican Army in 1867. The services, 
if rendered, were furnished of the claimant’s own free will, and it was 
not shown that he had ever presented an account to the Mexican 
authorities or that he was not paid for his services. The claim was 
rejected.207

Claims presented to the American Board of Commissioners (estab
lished by the United States to settle claims against Mexico pursuant 
to the treaty of 1848 between the United States and Mexico) for re

imbursement for services of American nationals 
Military services “founded solely on military services” rendered to 

Mexico were disallowed on the ground that those 
American nationals who entered the military service of Mexico had 
relinquished their right to protection by the United States.208

On June 20, 1880 Secretary Blaine addressed a letter to Represent
ative J. H. Moffitt concerning the practice of the United States with 
reference to claims growing out of military services to foreign govern
ments, reading in part as follows:

As a rule the Department refrains from pressing claims growing out of employ
ments voluntarily accepted by American citizens under foreign Governments. 
This Government cannot be supposed to encourage our citizens in transferring

206 S. Doc. 231, 56th Cong., 2d sess., pt. 3, p. 506.
207 MS. Department of State, National Archives, docket 912.
208 Note for example the following cases: F. M. Dimond (United States v. Mexico),

ms. Department of State, National Archives (claim for unpaid wages of Americans 
who served as seamen in the Mexican Navy disallowed); Anthony S. Robinson 
(United States v. Mexico), ibid, (claim for compensation for military services 
rendered by the claimant's father as brigadier general in the Mexican Army from 
1815 to 1819 disallowed). <
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their services to alien powers nor is it in a position to estimate the value of the 
service rendered or to press for compensation.

The claim of Colonel Long is for a pension which appears to be due by reason 
of his having become invalided while an officer in the Egyptian Army, but which, 
is now barred because not applied for within the prescribed time. While I would 
be pleased to see any service which that gentleman has rendered to the Khedive's 
Government appreciated at its full worth I cannot under the circumstances lend 
the support of this Government to press his request that the rules applicable to 
his case shall be suspended. He necessarily accepted office subject to all attend
ant conditions prescribed by the foreign Government whose servant he became.

I have, however no desire to stand in the way of any fitting act of grace or justice 
being done to Colonel Long by the Khedive's Government; and I shall therefore 
send a copy of the correspondence to Mr. Schuyler at Cairo, authorizing him to 
state, if asked, that his inability to press for further recognition of Colonel Long's 
services while in the Egyptian Army is simply in pursuance of the Department's 
rule in such cases, and is not to be understood to prejudice any merits his claim 
may possess.209

On October 21,1913 Captain John N. Merrill, an American national, 
entered into a contract with the Persian Government by the terms of 
which he was to serve for three years as a colonel in the Persian Army, 
organizing and commanding a force in Fars, the southern province of 
Persia. He thereafter proceeded, under order, to southern Persia to 
assist General Sir Percy Sykes of the British forces. On January 16, 
1917 Merrill submitted a claim against Persia for $2,150 and 456 
Tomans, arising out of the contract.210 While monthly payments of 
salary had been paid as agreed, the Persian Government had also 
agreed to pay Merrill, upon the termination of his contract, certain 
allowances and transportation from Persia to the United States and 
these amounts were not paid.

On January 17, 1918, the American citizenship of the claimant hav
ing been satisfactorily established, the American Minister at Teheran 

was instructed to use his “good offices in an endeavor 
Good offices to obtain a settlement of his [the] claim”.211 The 

claim (in the amount of $2,493.50) was then informally 
presented to the Persian Foreign Office and payment of the claim was 
made in full in 1922.212

The claim of the Count of Dundonald, also known as Lord Dun- 
donald's claim (Great Britain v. Brazil), an old claim against Brazil 
espoused by Great Britain as early as 1853, was a claim for services 
rendered Brazil by the claimant’s father, Admiral Lord Cochrane, 
during the struggle of Brazil for independence. It appeared that in 

1857 the arrears of salary and pension for the services 
rendered ^a(i been settled and paid. The pension of 
$6,000 had been paid until the death of Admiral Lord 

Cochrane and had been paid to Lady Cochrane afterward. In 1865
209 Ibid. 178 Domestic Letters, p. 91.
210 MS. Department of State, file no. 891.20/31, enclosure.
211 Ibid. 891.20/29. ™ Ibid. 491.11 M 55/11-14.
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the Brazilian Government had also paid the son (the claimant) about 
£9,450 for prize money remaining unsettled. Notwithstanding these 
payments, Count Dundonald claimed for “moneys retained and de
ducted others;—for special prize money in the ‘Imperatriz’ ($5,000);— 
for interest on arrears of pension suspended and for sundry other items 
of prize &c;—all which with compound interest” amounted to at least 
$6,000,000.

Baron Cavalchini, the Italian envoy to Brazil, and James R. Par
tridge, the American Minister there, were selected as Arbitrators 
to settle the claim and an award of £38,675 was made by them in a 
decision dated October 6, 1873.213

The Arbitrators found that the Brazilian Government had “shown 
itself very liberal in fixing upon the rank, salary and allotments 
granted” to Lord Cochrane; but that there “was a failure to carry 
out certain promises; a lack of regularity in payments on the dates 
fixed; failure to pay the share of the prize money; ... and a pro
longed delay, in the settlement and payment of the debt which has 
been recognized and paid; and, finally, an indefinite postponement of 
the general settlement”.

With respect to the first item of the claim “For failure to pay the 
Admiral’s share (one-eighth) on the sum of 40,000 duros; awarded to 
the captors of L’Imperatriz”, the Arbitrators pointed out that the 
Imperial Government had acknowledged the claim and that “the sum 
of 5,000 duros had been accepted as a compromise for a larger sum”, 
which figure was allowed by a decree of February 23, 1824, and 
awarded $5,000 plus simple interest from the date of the decree 
($14,900), or a total amount of £4,125 sterling.

The second item of the claim was based upon £2,000 which the Ad
miral was said to have advanced to the Minister of Brazil in London, 
to meet the expenses of the frigate Ypiranga. Although a receipt for 
the sum named was in evidence, it was held that it did not “constitute 
proof that the sum was paid as a loan”. The Brazilian Government 
submitted evidence that the payment of £2,000 constituted the restitu
tion of a sum by Lord Cochrane.

The third item of the claim was for “the Admiral’s share of prize 
money, on all the prizes taken during the war, and which he ... de
clared good quoad captoresy despite the fact that they may have been 
subsequently, released by the prize council”. Of the 126 prizes taken, 
33 had been declared good and adjudged to the captors “for the first 
valueof Reis 521:315$980”. It was urged on behalf of the claimant that

213 Relatorio da repartigao dos negocios estrangeiros, Brasil (1874) 436, 456 et seq.
M. Bartholeyns de Fosselaert, Minister of Belgium to Brazil, was chosen as a 

third Arbitrator by Messrs. Partridge and Cavalchini, to decide in case of dis
agreement, but his services were not required.
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the value of the other 96 prizes should be based upon the average 
value of these 33. The Arbitrators stated that “in the absence of any 
proof as to the number and value of the prizes, they can not choose 
any point of departure, in order to render a strictly legal judgment, 
founded on exact calculations”; that “it is certain that some seizures 
were made . . . [and] although, many of the prizes may have been 
judged as improper, there are others which might have been declared 
good”; that “If the proofs from which the said number and values 
might have been declared with exactness, have been destroyed or 
lost, Lord Cochrane can not be blamed for this”; and that “If there 
was negligence, a refusal to act on the part of the Prize Council, or 
long delay or postponement during 50 years in the verification of the 
facts the fault does not certainly lie with Lord Cochrane”. The 
Arbitrators held, on the one hand, that “to admit the sum demanded 
by the agent, or even one-tenth of it” would be “nothing other than 
to impose upon the Imperial Government a huge fine, in the interest 
of a claim of doubtful value, in compensation for an alleged damage, 
estimated in accordance with an inacceptable rule, and which is not 
supported by any legal proof”, but that, on the other hand, “to render 
a decision that, for the reason that all proof is today impossible, there 
were no prizes on which Lord Cochrane can base a claim, that he has 
no right, and that absolutely nothing is due to him, when it is morally 
proved that there were ships, that there were seizures, and values, 
and therefore rights . . . would be a flagrant denial of justice to 
Lord Cochrane”. In such a situation, they agreed that the method 
of assessing the damages should be “a reasonable compromise, which 
will be in accordance with the rights of each of the parties, which rights 
could not otherwise be conciliated”. A letter written by Lord Coch
rane to the Minister of Brazil in London on February 9, 1860, in 
which the former indicated that £44,000 was a sum which the Brazilian 
Government “might properly offer him, and which he himself might 
accept (with gratitude) in payment of all his rights, and in compensa
tion for all the services rendered by him”, was relied upon. There 
was deducted from the sum therein named £9,450 (the amount paid 
by the Brazilian Government in 1865). Although the Brazilian 
Government had not admitted that the sum indicated by Lord Coch
rane in 1860 was an appropriate amount, the Arbitrators pointed out 
that the difference (£34,550) “should be regarded today by the Imperial 
Government as merely a reasonable compensation for the postpone
ment which took place”.

The fourth item of the claim was for interest on the various quarterly 
amounts of the pension granted to Lord Cochrane, payment of which
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was suspended by order of the Imperial Government because of the 
Admiral’s refusal to return to Rio de Janeiro in obedience to an order 
which he had received. A settlement of the pension was made in 
1857 and the arrears were paid. At the time of the settlement, a claim 
was not made for interest. The Arbitrators held that Lord Cochrane 
was at fault in disobeying the order, that the suspension of payment 
and delay were attributable to his fault, and that, moreover,the settle
ment accepted by him in 1857 was a final settlement of all claims for 
salaries and pension, including any damages up until that time.

The fifth item of the claim was based upon an alleged failure of the 
Brazilian Government to keep a promise, which Lord Cochrane had 
declared was made to him by the Emperor Pedro I, of the grant of land 
as an appanage to the title of Marquis which had been conferred upon 
him. No evidence was submitted in support of this item. The 
Arbitrators held that “if there was a promise, it had no value in view 
of the laws of the Empire”.

The sixth item of the claim was for 67,000 duros, the amount of an 
unpaid balance alleged to be due the Admiral by the Republic of 
Chile, which Lord Cochrane claimed to have lost because of his en
trance into the service of Brazil and for which the Emperor himself 
was alleged to have promised reimbursement. However, no evidence 
was submitted that the Brazilian Government had agreed to reimburse 
him.

The seventh item of the claim—which was not insisted upon and 
not admitted by the Arbitrators—was for 308,208 duros which were 
debited to the accounts of Lord Cochrane as having been received for 
distribution to the crew of the fleet and which were said not to have 
been paid but to have been kept.

The Arbitrators stated in their decision that having reached the 
conclusions indicated above, they reexamined their findings “after 
a short interval”, with the aim of rectifying any error before their 
final conference and the signature of the award. However, after care

ful examination, they maintained their first judgment 
ded8^ninatl°n °f ^ Hotter. They pointed out that Lord [Cochrane 

was on active duty “only from March 21, 1823, to 
June 25, 1825, that is during a period of two years and three months” 
(although he was not formally discharged until April 10, 1827), and 
that for these services, according to Lord Cochrane’s own statement, 
£62,000 was previously paid, which was “splendid pay for ... 27
months”. In awarding £38,675 additional, on the first and third items
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as explained ante, the Arbitrators pointed out that this would make 
altogether £100,675 sterling paid for the services rendered.214

In 1928 Stella Bogy, an American citizen, requested the Government 
of the United States to present a claim for $14,000 or $15,000 on her 
behalf to the Government of Brazil on account of the unpaid salary 

. . said to have been due her father, Senor Manuel de
originmerican m Oliveira-Costa, a former Brazilian consular officer, 

then deceased. Her father was a Brazilian national 
and the Department of State declined “even in an informal way” to 
interpose its good offices on behalf of the claimant.215

In the case of Agnes Ewing Brown (United States v. Panama)216 
decided by the Commission established in accordance with the con
ventions of July 28, 1926 and December 17, 1932, the claimant 
alleged that she had a contract to teach school for five years in Panamd. 
and that she was dismissed without just cause on July 30, 1918. 
It was alleged in defense that the claimant had been engaged in a 
political controversy in violation of article 423 of the law of Panama 
and was subject to removal under article 424 thereof. The claim 
was disallowed by the Commission because of the failure of the claim
ant to prove the existence of the contract.

In allowing certain items of the claim of Wellington Feuilletan 
(Great Britain v. Venezuela),217 submitted to arbitration under the 
terms of the protocols of February 13 and May 7, 1903, a claim for 
wages due for services as fourth engineer on the Venezuelan gunboat 
Restaurador from February 27 to May 16, 1901, from May 16 to 
October 15, 1901 (while he was being sent to La Guaira to serve as a 
witness, and afterward while repairing the gunboat Rayo)f and from 
October 15, 1901 to February 27, 1902 (while serving as third engineer 
on the Rayo), Umpire Plumley held that it was impossible to reconcile 
the claimant’s statements concerning the time of his employment with 
the wages due as claimed by him; that since the service rendered from 
February 27 to May 31 was admitted, “the burden rests upon the

214 In reporting the settlement of the claim to the Department of State, Minister 
Partridge stated:

The arbitrators awarded him £38,675, in all,—considerably more than he 
had any right to expect;—but not one half of what I understand the British 
Legation thought the least possible sum (£100,000).

The Imperial Government is perfectly satisfied with the award, and all 
disinterested persons think we have acted with fairness and with a liberality 
towards the claimant which is not disapproved by the Government.

James It. Partridge to Secretary Fish, October 10, 1873, ms. Department of 
State, National Archives, 40 Despatches, Brazil, no. 131; 1874 For. Rel. 70-73. 
Partridge did not submit a copy of the award with his despatch.

215 MS. Department of State, file no. 432.11 Bogy, Mrs. Stella.
218 Hunt’s Report (1934) 92, docket 2.
217 Ralston’s Report (1904) 406.
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respondent Government to show by a fair balance of affirmative proof 
that recompense has been made”; that there was “no supporting 
testimony” of the services allegedly rendered between May 31 and 
October 15; and that as to the services rendered after October 15 on 
the Rayo, he could accept “the positive testimony of the engineer 
under whom he served, supported by the testimony of Commodore 
Pedro Thodo, that the claim was fully recompensed by the engineer 
himself by whom the claimant was unofficially engaged”.218

In 1927 the Department of State exercised its good offices on behalf 
of Judge Robert C. Round, &n American citizen, who submitted a 

claim against the Dominican Republic in the amount 
Salary of $1,500 for three months’ unpaid salary which he

alleged became due while he served on the Land 
Court of that Republic.219 The claim was settled early in 1929 by the 
payment of the sum of $1,000 by the Dominican Government.

In October 1872 Professor William M. Gabb, an American citizen, 
signed a contract with one Keith, who was a contractor for the Costa 
Rica Railroad, to make a geological exploration of a tract of land in 
Costa Rica. He began work in February 1873 and in October, fol
lowing, the Government of Costa Rica took over Keith’s contract 
assuming his assets and liabilities, as well as the subcontract between 
Keith and Gabb, and the latter was directed to continue his work. 
Certain salary and other payments were made to him at the end of 
1873. In January 1874 he was ordered to return to the field and on 
account of the remote location of the work, he had to advance money 
for current expenses. He returned from the field in August 1874. 
When he requested a settlement of accounts, this was promised on 
the condition that he present two maps on which he was working, 
together with a report in English and in Spanish (both of which he 
delivered). Thereafter the Government denied liability under the 
contract on the ground that Keith was responsible for any payments 
due. There was evidence that Gabb’s accounts had been carried on 
the books of the railroad. Gabb submitted correspondence supporting 
his contentions and an account for $19,690.43, as of May 1875. Upon 
his death the claim was sold for cash to John I. McDuffee.

In 1877 the claim was presented informally by the Department of 
State to the Government of Costa Rica, again in 1901, and still later 
in 1914. In 1915 Costa Rica failed to locate any record of the claim. 
In 1921 when the claim was again pressed, Costa Rica denied liability 
because the claim was excessive in amount; because sufficient recog
nition had been given Gabb on account of the support given by Costa 
Rica to Gabb’s son; because there was no relation between the rail

218 Ibid. 408-409.
219 MS. Department of State, file no. 439.11R.76.
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road under construction in 1870-1880 and the area surveyed by 
Gabb; because there was no legal proof of assumption of Gabb’s 
subcontract with Keith by the Costa Rican Government; and because 
of the failure of the claimant to press the claim juridically at the proper 
time. The Department of State took the position that the claim was 
justified in both law and equity; that the amount of the claim was the 
liquidated amount due under the contract with the legal rate of in
terest; that any money paid to Gabb’s son could not be regarded as 
payment of the amount due under the contract; that the acceptance 
of Gabb’s service under the subcontract gave rise to a clear duty to 
pay “adequate compensation”; that the correspondence filed by 
Gabb together with the fact that Costa Rica had permitted Gabb to 
continue his work was sufficient evidence that the obligation existed; 
and that Costa Rica’s failure to settle the claim would amount to a 
denial of justice. The Department stated that the claimant was 
willing to accept $5,800 (the amount paid for the claim) with interest 
from 1901 at 6 percent, a figure which was considered reasonable. 
Costa Rica then offered to pay $5,000 in gold (without interest) and 
this amount was paid to McDuffee in January 1925.220

Subsequent to November 1, 1891 the Chilean Government received 
for transmission private telegrams in Chile addressed to such points 

that in order to be carried to their destination they 
Public services had to be carried over the cables of the Central and 

South American Telegraph Company, a New York cor
poration. Upon these messages the Chilean Government telegraphic 
officials collected in advance full tariff rates from the place of origin 
to the ultimate destination and retained the total amount collected, 
claiming the right (under a decree of October 22, 1891) to retain por
tions of the tolls so collected as taxes.221 A claim for the amount 
alleged to be due w~as presented on behalf of the company to the

220 John I. McDuffee, assignee of the Administrator of William M. Gabb (United 
States v. Costa Rica), ms. Department of State, file no. 418.11G11.

For cases where the services of the claimant under his contract with the re
spondent government were to result in a definite piece of work, either by virtue 
of the claimant’s own skill and labor or by virtue of that of others, see: 
Dr. Belisario Porras (against Nicaragua), Schoenrich’s Report (1915) 51;
Virgilio del Genovese (United States v. Venezuela), Ralston’s Report (1904) 174; 
United Dredging Company (United States v. Mexico), Opinions of the Commis
sioners (1927) 394, docket 483; Cornelius C. Vermeule (United States v. Cuba), 
ms. Department of State, numerical file no. 18764; ibid. 437.11V59.

221 The company submitted a claim against Chile to the Commission established 
by the United States and Chile under the convention of 1892. The item for “money 
withheld”, subsequently submitted to the Commission established under the 
1897 convention, was dismissed by the earlier Commission, “the evidence being 
insufficient” but “without prejudice to the claimant”. (MS. Department of State, 
National Archives, 2 Opinions, U. S. and Chile, convention of August 7, 1892, 
pp. 12, 13; Shield’s Report (1894) 11, 19, docket 1.)
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United States-Chilean Claims Commission organized in accordance 
with the terms of the convention of May 24, 1897. The Commission 
decided that the money retained based on the decree of October 22, 
1891, “representing the two-cent tax on messages retained by the 
said administration between October 22, 1891, and September 1, 
1893” should be paid to the company by the Government of Chile 
“together with interest on monthly balances, at six per cent., to 
April 9, 1894, the date when the former Commission expired by limi
tation”. The sum of $3,782.43 United States gold coin plus $279.86 
representing interest was awarded.222

A claim against Spain was submitted by the United States through 
the diplomatic channels on behalf of the International Ocean Tele
graph Company for charges for official telegrams transmitted during 
the months of July, September, and October 1898 in the island of 
Cuba.223 Although the claim was admitted to be a just one as early 
as 1901, it was not paid until June 7, 1904, when under a Spanish 
Royal Order of May 25 of that year, $10,334.99 gold was ordered to 
be paid “at the rate of the official exchange of the 25th of the current 
month at the equivalent of 5 pesetas for each dollar”.

A claim against Venezuela was presented by the United States to 
the Commission established by the United States and Venezuela under 
the terms of the protocol of February 17, 1903, on behalf of Boulton, 
Bliss & Dallett, 224 American citizens and the owners of the “Red D” 
Line operating between New York and several ports of Venezuela, 
for 257,027.02 bolivares (together with interest) based upon services 
rendered to the Government of Venezuela by the carrying of mail 
from Venezuelan ports to New York from April 1, 1897 to December 
31, 1902. The claimants acknowledged that there was no express 
contract in existence fixing the rate of compensation but contended 
that the mail had been carried by their steamship line at the request 
of employees of the Government of Venezuela and under the promise 
that they should be paid a just and reasonable compensation.225 
Dr. Patil, Venezuelan Commissioner, held in his opinion for the Com
mission, allowing the claim in the amount of 143,750 bolivares 
($27,644.23 American gold) that the claim was properly within the 
jurisdiction of the Commission, which was authorized to consider 
“all claims”. Although subsequently the company and the Venezuelan 
Government had agreed that certain rates would be charged for the

222 Perry’s Report (1901), Decision No. 20, docket 1, unpaged. See also the 
decision of the Commission as to its jurisdiction in the case contained in “Minutes 
of the Commission, and Decisions of the Commission” (1901) 1-6, second pagina
tion, ms. Department of State, National Archives.

228 1904 For. Rel. 808.
224 Morris’ Report (1904) 105, docket 7.
225 Ibid.
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transportation of certain classes of mail, it was found that the amount 
due could not be ascertained by simple arithmetic calculation for 
the reason that the amounts of the respective kinds of mail for the 
transportation of which claim was made were not known. In the 
absence of information in this respect, the computation was based 
upon the average of the accounts between the company and the 
Government for the preceding five years, deducting therefrom a cer
tain amount “as the natural rebate which all debtors are entitled to 
when the creditor fixes the price for services rendered, especially 
when they amount to a considerable sum extending over a period of 
years”. In the circumstances it was decided that the allowance of 
interest was not justifiable.226

In the case of Francis Nolan (United States v. Mexico),227 decided by 
Umpire Thornton of the Commission established under the con
vention of 1868, there were numerous items of claim, one of which 

was founded on the fact that the State of Sinaloa 
Offer of reward had offered a reward of $3,000 to the person who 

first raised a hundred bales of cotton in that State. 
It was alleged by claimant that, although he complied with the con
dition, the State refused to pay him the reward. In disallowing the 
item, Umpire Thornton said:

. . . The Umpire conceives that this is a question which does not come under 
the cognizance of the Commission. It was a sort of contract, into which the 
claimant entered voluntarily with the State of Sinaloa, and for which the Mexican 
Government cannot certainly be held responsible. Nor is it even proved that the 
claimant was the first man who raised a hundred bales of cotton in accordance 
with the prescribed conditions; on the contrary there were others who made a 
similar claim. It is clear that the land upon which the claimant grew the cotton 
in question did not and could not have belonged to him in fee simple.228

228 Ibid. 106-108.
For the settlement of the claim of the French railroads against the United 

States for the transportation in 1917-1918 of freight and troops during the World 
War and the counterclaim of the United States for supplies furnished and services 
rendered the French railroad companies during the same period, see Final Report 
of the United States Liquidation Commission (1920) 66, 70, 159. Services were 
rendered and equipment furnished l'‘without any particular agreement for com
pensation”, although there was a general understanding on both sides that com
pensation was to be on the basis of “cost” to the supplying nation. In the final 
balance of accounts, the amount found payable by the United States to France 
was 434,985,389.73 francs.

227 MS. Department of State, National Archives, docket 337.
228 Ibid.
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Concessions

The claim of the George D. Emery Company, an American corpora
tion 229 organized under the laws of Maine, against the Government of 
Nicaragua had its origin in the annulment by that Government of a 

concession granted by it to Herbert C. Emery and 
EnwryCo^S ky him assigned to George D. Emery in 1902. The
v. Nicaragua) original concession was granted in 1894, ratified by

the National Legislative Assembly of Nicaragua and 
approved by the President in the same month, enlarged and extended 
in 1898 and more particularly defined in 1900.230 It granted the con
cessionaire the exclusive right to cut timber within a specified zone

. and provided, among other things, for the payment
Timber conces- the concessionaire to the Government of $20,000 

down and $10,000 annually in advance, and the pay
ment of $1 a log as export duty on mahogany, cedar, rosewood, and 
ebony.

Differences which arose between the Government and the com
pany with respect to compliance with certain provisions of the law 
in regard to the planting of young trees in place of those cut, etc. 
were arbitrated, as provided under the contract, proceedings having 
been instituted for that purpose by President Zelaya. The Arbi
trators concluded on June 11, 1903 that by the acceptance by the 
Government of a bonus of $30,000 in three annual instalments of 
$10,000 each, after it had decided to institute legal proceedings for

220 At the time of the settlement of the claim the controlling interest in the 
company was held by a British subject. At the time it arose (the date of the 
annulment of the concession by Zelaya on August 7, 1906) all the stock was 
owned by American citizens. The injury to the company by reason of the 
action of Nicaragua and the delay in procuring arbitration caused the holders 
(on September 28-October 1, 1908) to dispose of large interests to the British 
subject, who acquired the shares at a reduced price owing to the financial con
dition of the company. More than one fifth of the shares were owned by bona- 
fide American citizens.

230 The original concession granted Emery the exclusive right to cut trees on 
the uncultivated public lands of the Atlantic coast of the Republic for five years, 
the Government reserving the option to continue the life of the concession five 
additional years, and also granted Emery the right to bid for such extension of 
the concession. The grant was amended by a law of August 11, 1900, whereby 
a specific description by metes and bounds was given of the lands on which 
Emery could cut trees. The concession was renewed and extended until 1914.

Article III of a law of 1898 bound Emety to construct fifty miles of railroad 
and provided that “at the expiration of the fifteen years, it shall become Govern
ment property without indemnification of any kind, and in good serviceable 
condition”. Article XII of the law provided that if Emery should fail to deliver, 
to the satisfaction of the Government, the fifty miles of railroad, he would pay 
to the Government 500,000 soles “guaranteed by all the material belonging to 
this plant, which he cannot dispose of, mortgage, nor transfer by title to any 
person”.

315420—43----- 7
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the alleged breach of the contract, “the contract was paid for up to 
July 27, 1906, and consequently the Government had no right to ask 
its rescission any time before July 27, 1906”.

Thereafter President Zelaya annulled the concession by letters of 
August 7 and 9, 1906, instituted suit in the District Court in the 
nature of an execution, and caused the company’s property to be 
embargoed. Judgment was rendered against the company for 500,000 
silver soles, which was later affirmed by the Court of Appeals and 
still later by the Supreme Court, although prior to December 19, 
1906 the Government of Nicaragua agreed to dismiss the suit and to 
submit the claim to international arbitration.

At the time of the cancelation of the concession, the company was 
a going and prosperous concern, the largest mahogany producers in 
the world, employing from 800 to 1,500 men in Nicaragua. Between 
1898 and 1906—a period of eight years—it paid to the Nicaraguan 
Government $331,366.43 in gold. During those eight years the books 
of the company, as verified by the Audit Company of New York, 
showed that it produced and exported from Nicaragua an average of 
7,295,799 feet of mahogany and cedar per annum at an average net 
profit for the period of $22.91 a thousand feet or $167,146.75 per 
annum. In establishing the works required for the purpose, the 
company was said to have expended and invested approximately 
$245,000 in the building of a railroad, warehouses, houses for em
ployees, etc., and approximately $125,000 in movable property such 
as vessels, wagons, etc.

On July 24, 1909 the Government proposed that the claim be 
settled by (1) considering the concession as valid until its expiration,

(2) the remittal during the remaining life of the con- 
Offer cession by the Government of the $10,000 to be paid

annually as well as the charges on the logs exported,
(3) the release of the company from the obligation to build railways, 
and (4) the waiver by the Government of its claim for damages.231 
The proposal was unacceptable to the company, which took the posi
tion that under the circumstances it could not operate a concession 
at a profit and that therefore it could not “consider the granting of a 
concession in part payment of the losses it has suffered”.232 At the 
same time it submitted a claim for $1,049,154.28, based upon (1) 
“Up-keep during interference”, $72,169.52; (2) “Extra cost of pro

duction” 1906-1907, $34,083.44; (3) “Loss of profits 
Claim same period on balance average output”, $97,303.15;

(4) “Delay of S. S. Chelston”, $12,708.70; (5) “Shut
down of mill at Chelsea”, $10,704.90; (6) “Preparatory work wasted”,

231 MS. Department of State, numerical file no. 924/279-280, enclosure, transla
tion.

232 Ibid. 924/281.
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$50,000; (7) “Interest on above for two years”, $33,236.36; (8) “Legal 
fees and expenses” to July 1907, $42,573.39; (9) “Two years’ interest 
on same”, $5,108.81; (10) “Legal fees and expenses” 1907-1908, 
$7,426.61; (11) “One years’ interest on same”, $445.60; (12) “Legal 
fees and expenses” 1908-1909, $12,088.20; (13) “Extra cost of wood 
actually gotten out year 1907-8”, $62,926.85; (14) “Loss of profits 
on 3,624,454 feet shortage 1907-8”, $83,036.24; (15) “Interest”, 
$8,757.78; (16) “Extra cost of production output 1908-9”, $28,440.00;
(17) “Loss of profit on shortage of output 1908-9”, $106,050.00; and
(18) “Value of plant previous to cancellation of the concession”, 
$382,094.73.233

The claim was settled through the diplomatic channel on September 
18, 1909, Nicaragua having reserved the right (under the terms of 

article IX of the protocol of arbitration signed on 
Settlement May 29, 1900) to negotiate for a settlement directly 

with the company at any time within four months 
after the signature of the protocol. By the terms of the Protocol 
of Settlement the United States for and on behalf of the company 
agreed to sell, set over, and assign to Nicaragua all the right, title, 
and interest of the company in “the following described property and 
releases the following claims”: (1) the timber concession, which should 

cease as of September 18, 1909—the company to 
have the right to remove all timber previously felled; 
(2) the plajit and equipment owned by the company 

and located in Nicaragua, including its vessels, railroads, cattle, tools, 
and camps, to be delivered to the Nicaraguan Government under 
bills of sale prior to May 18, 1910; (3) and “All damages” suffered 
or claimed to have been suffered by the company (article I). In con
sideration thereof, and in complete settlement of all claims of the 
company and in full payment of all property sold and transferred by 
the agreement, Nicaragua agreed (1) to pay $600,000 in five years 
in specified instalments (article II) and to waive all claims against 
the company; dismiss all suits against the company and cause all 
judgments against it to be set aside; permit all timber previously felled 
by the company to be exported free of duty; not increase local taxes 
as against the company; not increase import duties prior to May 18, 
1910 on the articles permitted to be imported free of duty under the 
concession; permit the company to wind up its business prior to May 
18, 1910; and receive, accept, and take charge of, within fifteen days 
of written notification, all parts of the plant and equipment.234

Transfer of 
property

233 Ibid.
234 Ibid. 417.118 Em 3/381, enclosures.
After the payment of the first instalment ($50,000) a revolution occurred in 

Nicaragua and subsequently considerable delay and difficulty ensued in the 
arrangement of the method of payment of the claim.
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Teak-wood con
cession

On April 23, 1889, Dr. Marion A. Cheek, a citizen of the United 
States residing in Siam, entered into an agreement23fi (to extend over 

a period of ten years) with the Prince of Warawan Na- 
MaHonA^Cheek ^orn> representing the Siamese Government, for the 
(U.S. v. Siam) working of teak-wood forests in Upper Siam, which 

Cheek had previously leased. The Prince agreed to 
advance 600,000 ticals235 236 to be used in working the forests and Cheek 
agreed to secure the loan with a bill-of-sale mortgage of certain teak 

wood and elephants. Interest was to be paid at the 
rate of 7percent 'per annum. One third of the yeatly 
net profits (to be determined on March 31st of each 

year) were to belong to the Siamese Government and the other two 
thirds were to belong to Cheek. On the same day that the agreement 
was signed Cheek executed an instrument designated by the parties as 
a “bill of sale mortgage” on teak wood and elephants named in an 
annexed schedule, in favor of the Prince, to assure the repayment of 
the 600,000 ticals and interest. The mortgagor was to remain in 
possession of the property.

Cheek was advanced 600,000 ticals and on January 23, 1890, the 
Siamese Government advanced Cheek 200,000 ticals additional 
under a similar mortgage agreement.

It required about three and a half years to get a log of teak timber 
from the stump to the market in Bangkok.237 At the time of the above 
agreements, Cheek had logs in all stages of progress toward the market. 
At the end of the first year of his contract with Siam he paid the 
interest for that year upon the money advanced. The second year, 
ending March 31, 1891, was a dry year and very little timber was 
brought into market. Cheek was compelled to employ the proceeds 
of his second year’s sales in keeping up the work in the forests, it 
being necessary to make advances to his employees and subcon
tractors. In view of these facts the Siamese Government indulged 
Cheek in consideration of his promise to pay compound interest on 
the advancement for the second year—that is, the interest due was 
added to the principal. The next season, ending March 31, 1892, was 
worse than the preceding and Cheek failed a second time to pay the 
interest on the Siamese advancement. The proceeds of his sales for 
that year were in fact insufficient to keep the work going on and he was 
compelled to raise additional funds. He had at this time, according 
to his statement, a sufficient quantity of logs in the forests and in the 
streams to pay, when sold,, the full amount of the advancement made 
to him by Siam, both principal and interest, and to leave a handsome 
surplus for himself. He endeavored to get money from the Bombay-

235 1897 For. Rel. 461-462.
238 A tical was worth 48cents in American money.
237 1897 For. Rel. 462-463.
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Bunnah Trading Corporation by a sale for cash of logs to be delivered 
the following season (1892-93). Because the agreement with Siam 
compelled Cheek to dispose of the logs in a specified manner, his 
proposal to the Bombay-Burmah Trading Corporation required the 
sanction of the Siamese Government, which was refused. He then
Effort to obtain sou^t re^ ^rom another lumber company called the 
another°lo°anam Borneo Company and made with that company a 

provisional arrangement by which for a reasonable com
mission in addition to the actual cost of transportation, it undertook 
to transport during the following season all the teak logs in the water 
at the time of the negotiation as well as all others which he might be 
able to put into the water. He had at that time 12,000 logs in the 
streams and hoped to put in 8,000 more, making in all 20,000 logs to 
be transported by the Borneo Company. He valued the logs at rupees 
48 to 50 each and he expected to raise on them at least rupees 576,000— 
amounting to about $192,000, estimating the rupee at 33^ cents. 
This provisional arrangement was also subject to the ratification of the 
Siamese representative and it was rejected by him.

Cheek was left without funds to pay the interest on the Siamese 
advance or to continue his work. On August 20, 1892, 

erty^m92 pr°P’ Siamese Government notified the Consul General 
’ of the United States at Bangkok that all of Cheek’s

timber arriving after that date would be taken over as the property of, 
the Government. At the same time an official of the Government 
seized the logs already in Bangkok and others, which had reached a 
place called Chainat higher up the river, and continued to seize logs 
as they came down. On September 11, 1892 the Siamese representa
tive telegraphed Cheek, who was then in the forest country:

Wood received. Will be sold at public auction. Proceeds in bank until your 
settlement.

Cheek protested. He claimed that under his contracts, as con
strued in accordance with the usages of the enterprise in which he was 

engaged, annual interest was to be paid upon the 
Mustryf the money advanced to him only when the season had

been good and he was able to raft his logs, and that in 
bad years the partner or lender who had advanced the capital was 
required by local custom to let the interest go over until a good 
season, when all past dues would be liquidated. Failure to pay inter
est at the end of a year in which it was impracticable to market the 
timber was not, he claimed, a breach of contract justifying any pro

ceeding in the nature of foreclosure. He also urged 
ced^arypr°" ^at ^e SUJnmary method adopted by the Siamese 

Government was unlawful and injurious to him, even 
if he had been legally in default.
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The logs seized were sold at auction at much less than their value 
and the proceeds were appropriated by the Siamese Government.

The next season, the winter of 1892-93, proved to be 
Auction of logs favorable for rafting timber and Cheek claimed that 

had he been permitted to go on with his work without 
molestation from the Government he would have been able to bring 
down all the logs he had cut, amounting in value (as estimated by 
him) to rupees 640,000 or about $214,000, and that even if the logs 
had been held in Bangkok without sale they could have been used as 
a basis of credit under clause 3 of the agreement to the extent of rupees
380,000 (about $126,666), an amount in excess of all that the Siamese 
Government could at that time by any construction of the agreement 
have claimed from him.

He contended that but for the premature, arbitrary, and illegal 
action of Siam, he would have been able to provide for current ex
penses, to pay off all interest due, and 100,000 rupees of the principal 
debt, besides keeping up the credit with his foresters and contractors 
which he had been so many years building up and carefully main
taining.

On July 15, 1893 the Siamese Government published a Royal 
Proclamation stating that Cheek had violated the agreement in 
many particulars, and that—
therefore, anyone a debtor or creditor of Dr. M. A. Cheek, or who has charge of 

elephants or teak wood or implements for forest work, let him 
The embargo, report to Chow Mun Mahatlek, commissioner at Chiengmai of 
1893 the royal treasury, within the period of fifteen days from the

date of this notice. If anyone is a debtor or has charge of 
elephants or teak wood or implements for forest work, let him give a correct 
report to the commissioner within the time appointed. The commissioner will 
deduct, relinquish, forego a suitable portion (of the debt). If afterwards it be 
ascertained that elephants, wood, implements for forest work, or debtors be 
concealed, secreted, removed, or falsely reported, and proper account be not 
rendered to the official, the said officer will prosecute in court (such offender), and 
they will be fined according to the law.238

This embargo, as it was called, completed the demolition of Cheek’s 
business in the fourth year of the contract and Cheek submitted a 
claim for damages to the Government of the United States for presenta
tion to the Government of Siam. The questions which, according to 

the claimant, were involved in the settlement of his 
Questions at issue claim were (1) the legal relations of the two parties 

to the contract—whether he was a partner with Siam 
or a mere borrower of money; (2) whether he was legally in default 
at the time the Siamese Government seized and sold the logs and pub
lished the manifesto of July 15, 1893; and (3), if he was in default, 
whether the Siamese Government proceeded legally. In relation to

238 ibid. 465.
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the third point, it was urged that the local law of Siam provided an 
adequate judicial remedy against Cheek and that the consular court 
of the United States was also clothed with ample power for the pur
pose of enforcing his obligations to Siam. The summary method of 
proceeding resorted to by Siam was alleged to be in violation of 
Siamese law and also of the treaty of 1856 between Siam and the 
United States.

Cheek’s losses were estimated by him at rupees 1,607,331 ($538,
455.88 at 33}£ cents). From this amount there might be deducted, 

according to the claimant, the principal and un
Amount of claim paid interest of the Siamese advancement to him 

amounting to rupees 1,266,218, leaving a “clear 
total” claimed of rupees 341,113 ($114,272.85).239

The Siamese Government’s position, on the other hand, was that 
on Cheek’s first failure to pay interest (March 31, 1891) he was given 
as a favor another year in which to pay it, and that at the end of the 

second year (March 31, 1892) he not only was unable 
Siam’s position to pay the accrued interest for the two preceding years 

but he had not sufficient funds to continue the business 
and was unable to raise money except by methods which involved the 
Siamese Government as his surety. That Government took the posi
tion that Cheek’s financial condition was hopeless, that the only 
means of obtaining repayment of even a part of the money advanced 
to him was by immediate action, and that the Government properly 
decided to seize such timber as should come down the river and apply 
the proceeds to the indebtedness. Its view of the case was that 
when Cheek violated the conditions on which money was advanced 
to him by failing to pay the interest accrued thereon, the transfer of 
property made in the “bill of sale mortgage” became absolute, so 
that Siam in seizing the logs seized the property of the Government 
and not the property of Cheek. It was declared in the Siamese 
argument that there was no law of mortgages in Siam and therefore 
no procedure in the nature of foreclosure; that seizure and appropri

ation by an officer of the Royal Treasury was the legi- 
procedure°8Ure timate and only method of enforcing the rights of Siam 

as against Cheek in this case.
Cheek had—besides the logs seized by Siam—other property in 

upper Siam which was also included in the “bill of sale mortgage”. 
When Cheek died (prior to the arbitration of the claim) this prop
erty passed into the hands of the administrator of his estate. Siam 
contended not only that the seizure of the logs and the other acts of

239 Memorandum of September 25, 1897, “In the Matter of an Arbitration 
before Sir Nicholas J. Hannen, Her Britannic Majesty’s Chief Justice and Consul 
General at Shanghai, Sole Arbitrator” (Bangkok, 1897), p. 72, ms. Department 
of State, National Archives.
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the Government were lawful but also that the proceeds derived 
therefrom were insufficient to pay Cheek’s indebtedness. The prop
erty in the hands of the administrator of Cheek’s estate was claimed 
by Siam as being subject to the “bill of sale mortgage” above referred 
to and as being responsible for the amount of indebtedness still 
unliquidated.240 Siam also contended that, in any event, the amount 
that might be due Siam by the Estate of Cheek exceeded any amount 
that might be due by Siam to the Estate.

On July 26, 1897 a protocol of an agreement to arbitrate the claim 
was entered into between Siam and the United States.241 It stipulated 
that every matter of dispute with reference to the case should be 
referred to the decision of Sir Nicholas John Hannen, Her Britannic 
Majesty’s Chief Justice and Consul General at Shanghai; that the 
arbitration should take place at Bangkok beginning on February 1, 
1898; that the decision should be rendered within three months; 
and that if any award should be made in favor of Siam it should be 
made against the Estate of Cheek only and not against the United 
States.

In the award rendered on March 21, 1898 it was held that the 
seizure and entry into possession of Cheek’s property by the Siamese 
Government on and after August 20, 1892, was a violation of article 
II of the treaty of 1856 between the United States and Siam, which 
granted certain jurisdiction to American Consuls in Bangkok. As to 
the allegation that Cheek had defaulted with respect to a condition of 
the contract requiring interest upon the loan to be paid on March 31st 
of each year, the Arbitrator held that it had not been proved that 
“said contracts contained or that their wording necessarily implied in 
the minds of the parties such a condition as was alleged to have been 
broken”. He further held that it had not been proved that Cheek had 
defaulted in the performance of any other of the conditions of the 
agreement “so as to justify the Siamese Government in its action”; 
and that the order of July 15, 1893 was “un jus tillable and . . . was 
calculated to and did greatly injure” Cheek. He disallowed the 
claim based upon the non-fulfilment of an alleged promise of the 
Siamese Government to lease the Nan Forests to Cheek, on the ground 
that it was not proved that such a promise was ever made. In 
awarding 706,721.00 ticals and holding that the “bill of sale mortgage” 
was void (“the amount of the loan together with the interest for 
which it was given having been taken into account by me in reckoning 
the sum due”), the Arbitrator explained the basis of his computation 
of the damages as follows:

240 1897 For. Rel. 466-467; S. Doc. 180, 54th Cong., 2d sess., pp. 6-7.
241 1897 For. Rel. 479-480.
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... I am of opinion that the estate of the late Dr. Marion A. Cheek should 
as far as possible be placed in the same position as it would have been in had not 

the Siamese Government seized the property in the control 
Status quo ante and possession of Dr. Cheek in August 1892 and had not 

the said Government issued or permitted to be issued “the 
Chieng Mai order [of July 15, 1893]”. 242

There was annexed to the award a “ Memorandum and Account” 
signed by the Arbitrator on March 21, 1898, in which he stated, 
briefly, that he was of the opinion that whether a breach of the con
ditions of the mortgage agreement took place or not, the Siamese 
Government “ adopted a wrong course in entering into possession of 
the mortgaged property” as under article II of the treaty of 1856 the 
Siamese Government “was bound to appeal to the United States 
Consul before taking any action with regard to the property in the 
possession of a United States citizen”; that, with respect to the alle
gation that Cheek had not rendered proper accounts, as agreed under 
the contract, he was of the opinion that Cheek had furnished “reas
onably proper accounts and that the Prince waived the production 
of further and better accounts”; that there was no undertaking or 
understanding “to pay the interest on certain fixed days” as is usual 
in mortgages; that the effect of the Chieng Mai order was, in view of 
local conditions, “a complete boycott”, and that with regard to the 
Nan Forests “it was for the Cheek Estate to prove that a promise 
was given that Dr. Cheek should have a lease of them”.

In addition to commenting upon the case in these respects, the 
Arbitrator stated that the question of damages was “much more 
intricate” and explained: 243

I think Dr. Cheek and Dr. Cheek's Estate have in some cases claimed damages 
for the same thing twice over and they have claimed for some things which they 

are not in my opinion entitled to claim for at all. For instance 
The damage the claim for payment for Dr. Cheek's services at a certain 

rate per annum and the claim for elephants lost stolen or dead 
are not in my opinion maintainable. The result is that I must arrive at the 
damages in a perfectly different manner from that adopted by Dr. Cheek and 
his Estate.

I think Dr. Cheek's Estate is entitled to be put as nearly as possible in the same 
position as it would have been in had the Siamese Government done nothing but 
had allowed the Agreement of April 1889 to run its course.

I think it may be assumed that the agreement with the Borneo Company would 
have been carried out had not the Siamese Government intervened and that if 
that agreement had come to an end Dr. Cheek would have been able to effect a 
similar agreement with the Borneo Co. or someone else, and upon this basis I 
have endeavoured to work out what would now have been the position of the 
Estate.

242 John Barrett, Minister Resident, to John Sherman, Secretary of State, 
April 4, 1898, ms. Department of State, National Archives, 7 Despatches, Siam, 
no. 254, enclosure 1.

243 Ibid. enclosure 2.

315420—4! -8
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of treaty rights 
denied

Exhaustion of 
local remedies 
waived

On the last day of hearing, Mr. Platt, on behalf of the Estate, asked that to 
any sum I should find due to the Estate I should add some substantial amount for 
the infringement of Dr. Cheek's Treaty Rights. I can understand that under 
some circumstances such a course would be right but Mr. Platt described the sum 

. he claimed as in the nature of a fine and in this case there 
Fine for violation are circumstances which would render it quite unjust that 

anything in the nature of a fine should be inflicted on the 
Siamese Government.

In the first place I am convinced that they acted throughout under a bona fide 
misconception of their rights—in the next place it is to be observed that they 

were at once willing to submit the whole question to arbitration, 
although had they stood upon their strict rights they might 
have insisted on Dr. Cheek's proceeding against them in the 
Law Courts of the Country. I think therefore that under all 

the circumstances of the case no damages in the nature of a fine can be claimed 
against the Siamese Government for the breach of the Treaty Rights of Dr. 
Cheek, which the Government in my opinion committed.

I think that the Cheek Estate is entitled to be paid for the costs of recovering 
the amount which I find is due to it.

Expenses Dr. Cheek estimated these at 3% on the amount and this is
the sum which I purpose to allow the Estate under this head.

I do not think that anything should be allowed for the depreciation in the value 
of Silver—it is impossible to say to what extent this depreciation in the value of 

Silver has been the cause of the increase in the price of Teak 
Depreciation in in these latter years and my method of arriving at the position 
value of silver 0f the Cheek Estate makes such a claim inappropriate.

I append an account showing the method by which I arrive 
at the amount due to the Cheek Estate as at the 31st of March 1898.244

^ In the case of Percy W. Shujeldt (United States v. Guatemala) it 
appeared that the National Assembly of Guatemala 

(U^^Guate^ ^ad approved a contract of February 4,1922 between 
mala) the Secretary of Agriculture of Guatemala, David

Pivaral B., and Victor M. Morales I. and Francisco 
N&jera A., granting permission for the extraction of a minimum of
75,000 quintales of chicle in a defined area of the public lands in the

244 Ibid, enclosure 3. The “Account" signed by the Arbitrator and attached 
to the “Memorandum" was as follows:

THE ACCOUNT,
In this account I have assumed that Dr. Cheek or his Estate would have been able to work down on an 

average 8000 logs a year. It is the average of the 3 years previous to and subsequent to the seizure.

Season
No. logs 
del. in 
B’kok

Exp “per log Total exp.“ Proceeds of Sale Selling
com11

Net Pro
ceeds

1892/3 7,667
Rs cfs Tcls

8.34 @45= 6.25
Tcls

47,293.75
Pik. Tcls
4*4=238,360.50

Tcls @ 2*6% 
5,959 —

Tcls
185,107.75

1893/94 10,000
Pik. Tcls
1 *6 = 10.50 105,000 — 4*6=315,000 — 7,875 — 202,125 —

1894/95 7,255 1 *6 = 10.50 76,177.50 6*6=279,317. 50 6,982.93 196,157.07
1895/96 8,000 2 = 14 — 112,000 — 336,000 — 8,400 — 215,600 —
1896/97 8,000 2 = 14 — 112,000 — 7 = 392,000 — 9,800 — 270,200 —
1897/98 8,000 2 = 14 — 112,000 — 16 = 896,000 — 22,400 — 761,600 —
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Department of Peten in Guatemala, and that the cessionary rights and 
obligations had been assigned to Shufeldt, a citizen of the United 
States, on February 11, 1922. The period of duration of the conces-

Footnote 244—Continued.
Amount of Principal and Interest due at end of Season.......................................Tcls 1,013,670
From this must be deducted the sum of Tcls 25,000, paid by Dr. Cheek to Monng Guna. 25,000

------------ 988,670
Amount of Net Proceeds.......................................................................................Tcls 185,107
Less H profit, at Tcls 5 per log....................................................................................... 12,611

------------ 172,496

Principal and Interest due at end of Season 92-93 .......................................................................... 816,174
Add Interest up to end of Season 93-94 .......................................................................................... 61,213

Amount of Principal and Interest due at end of Season 93-94.......................................................... 877,387
Net Proceeds of Sales............................................................................................. Tcls 202,125
Less H profit at Tcls 5 per log....................................................................................... 16,666

■-----------  185,459

Principal due at end of Season 93-94................................................................................................ 691,928
Add Interest to end of Season 94-95 ................................................................................................ 61,894

Amount of Principal and Interest due at end of Season 94-95 ....................................................... 743,822
Net Proceeds of Sales .......................... ...................................................................Tcls 194,157 [«c]
Less H profit, at Tcls 5 per log....................................................................................... 12,091

184,066
But in order to have 8000'logs brought down next Season Dr. Cheek would have to retain 

sufficient ready money to pay for 3000 logs, beside those in hand—say, at Tcls 14 per
log=Tcls 42,000—leaving to be paid off Principal...................................................... 42,000

*----------  142,066
Principal due at end of Season 94-95 ................................................................................................. 601,756
Add Interest due to end of 95-96 .................................................................................................... 45,131

Principal and Interest due at end of 95-96 ....................................................................................
Net Proceeds of Sales....................&..........................................................................Tcls 215,600
Less H profit at Tcls 5 per log....................................................................Tcls 13,333
And cash for purchase of 4000 logs next Season.................................................... 56,000 69,333

646,887

146,267

Principal due at end of Season 95-96 ................................................................................................. 500,620
Add Interest due at end of 96-97 .................................................................................................... 37,546

Principal and Interest due at end of Season 96-97 .......................................................................
Net Proceeds of Sale..............................................................................................Tcls 270,200
Less H profit at Tcls 6 per log....................................................................Tcls 16,000
Cash for purchase of 4000 fresh logs next Season at 14 Tcls per log....................... 56,000 72,000

538,166

198,200

Principal due at end of Season 96-97................................................................................................. 339,966
Add Interest due at end of Season 97-98 .......................................................................................... 25,497

Amount of Principal and Interest due at end of Season 97-98 .................................................... 365,463
Net Proceeds of Sale............................................................................................. Tcls 761,600
Less H profit at Tcls 10 per log..........................................................................................  80,000 681,600

Balance in favor of Dr. Cheek at end of Season 97-98 .................................................................... 316,137
The mortgage will therefore have been more than paid off by end of Season 97-98 and all the mort

gaged property will be released, including the 1834 logs still to come down which have been
sold to the Chinese the net proceeds of which may be estimated at.......................................... 170,000

But had the Siamese Government not interfered the business would now be a flourishing one 
whereas it is not now a going concern

For the difference between the present state of the business and what it would have been at the
end of Season 97-98 I allow....................................................................................................... 200,000

For costs of recovering Tcls 686,137, at 3%....................................................................................... 20,584

Total amount due as damages from the Siamese Government to the Cheek Estate Tcls 706,721
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sion was ten years, subject to extension for five years more by mutual 
agreement. The concessionaires agreed to export 75,000 quintales of 
chicle during the ten years, 1,000 as a minimum in the first year, 5,000 
in the second year, and 8,500 in the following years. Five dollars gold 
was to be paid the Government of Guatemala for every quintal of chic le 
exported. The concessionaires agreed to form a company under the 
laws of Guatemala within one year from the date of the signing of the 
contract and also to begin work within that time. They were to be 
allowed to import machinery needed for the business free of duty, to 
make free use of natural resources within the contracted zone, to use 
rivers, lakes, etc., for conveyance of their products, to introduce 
laborers, and to plant grain within the area on payment of $2,000 
rental annually payable in advance. They were to deposit $5,000 
gold (as a guaranty) in the National Treasury within fifteen days 
from the date of the approval of the contract, to prevent fraudulent ex
ploitation of the forests, to demark and clean the limits of the area 
within five years, to give preference in employment to Guatemalan 
citizens, and to render monthly statements.

The rights ceded in the contract were subject to cancelation for 
(a) failure to deposit the $5,000 at the proper time, (6) failure to ex
tract and fabricate the annual amounts of chicle, or (c) infraction of 
the privileges granted to introduce implements, etc., free of duties.

Employees, according to the contract, were to have the character of 
auxiliary authorities for the purpose of keeping order and of preventing 
fraudulent exploitation. They were bound not to destroy natural 
products in the area not in condition to be exploited or to harm or 
destroy trees. At the end of the contract all constructions or im
provements were to pass to the benefit or possession of the Govern
ment of Guatemala. The inventory of the value of the improvements, 
etc., was agreed to be made at the beginning of the fifth year by both 
contracting parties and thereafter as the Government deemed advis
able. Any disputes as to the fulfilment or misinterpretation of the
Footnote 244—Continued.
The agreements of 1889 and 1890 should be considered at an end under clause 9, and all the mort

gaged property must be taken as released from the mortgage which has now become void
under the proviso in the Bill of Sale.

[The property released from the mortgage will of course not include the 1834 balance of logs on hand in 
August ’92 for which I have allowed 170,000 Ticals.]

The total amount of 706,721 ticals was equivalent to $197,175.15 in gold. 
(Minister Resident King to the Secretary of State, October 28, 1898, ibid. 7 
Despatches, Siam, no. 23.)

Shortly after the rendition of the award it was discovered that there was an 
error in the computation of the amount of the award by the Arbitrator, in the 
amount of 1,600 ticals in Siam's favor. Although this was brought to the attention 
of both the Arbitrator and the Siamese Government, the amount originally award
ed was paid in final settlement of the claim without correcting the error. (Min
ister Resident King to the Secretary of State, July 16, 1898, ibid. 7 Despatches, 
Siam, no. 7; July 26, 1898, ibid. 10, enclosures, particularly that from the Siamese 
Foreign Office of July 18, 1898 to Minister Resident King.)
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contract were not to be taken to the courts of justice or to diplomatic 
channels but were to be referred to two Arbitrators appointed by the 
parties or to a third appointed by these two. The $5,000 agreed to 
be deposited was not to be refunded in case of revocation or cancela
tion of the contract but instead it was to be “repaid by export duties 
which correspond to the last lots upon which duties should be paid to 
the customs”. The Government reserved the right of absolute 
dominion and possession of the area to which the contract referred.

The contract was approved on the date of signature by the President 
of Guatemala and published in the official newspaper of the Govern
ment on February 18, 1922. On February 11, 1922 the $5,000 was 
paid into the National Treasury and a receipt was received.

Under the assignment of the concession to Shufeldt, $5,000 was paid 
by Shufeldt immediately, and he agreed thereafter to pay $5,000 

annually, plus $3.00 for each hundredweight of chicle 
contract6111 ° * e extracted and to make all payments which the 

assignors were bound to pay the Government under 
the contract. On July 1, 1922 N&jera and Morales, and on July 7, 
1922 Shufeldt, notified the Minister of Agriculture of the transfer. 
On July 10, 1922 the Minister of Agriculture gave instructions that 
Shufeldt should be recognized as the concessionaire. In 1923 and 
again in 1928 Shufeldt attempted to form partnerships with two 
different men who were to contribute capital for the purpose of ex
ploiting and exporting chicle.

Under article 75 of the Guatemalan Constitution the contract 
needed to be approved by the National Assembly. On March 14, 
1922 the Minister of Agriculture submitted his annual report, which 
at least in one version included a copy of the contract, to the National 
Assembly; it was submitted to the National Assembly’s Commission 
on Agriculture, which in turn reported that it was “informed of the 
work consigned in the memorial rendered by the Secretary of State in 
the despatch of agriculture for the year 1922”; and on April 25, 1922, 
the report of the Commission of Agriculture was approved. The 
Guatemalan Government contended that the contract was not con
tained in the real memorial of the Minister of Agriculture and that no 
mention of it was contained therein. A motion in the National 
Assembly of April 25, 1922, to declare null such contracts was rejected 
as being retroactive. On April 24, 1923 the Legislative Assembly 
was asked to revise the contract but nothing was done for five years.

On May 22, 1928 the Legislative Assembly by decree 
Cancelation disapproved and canceled the contract and this action 

was approved by the President of Guatemala on 
July 7, 1928.

During the six years of the existence of the contract Shufeldt ex
pended large sums of money on the contract, relying on various acts’



1656 CHAPTER VI

of the Government indicating the validity of the contract—the refer
ences in correspondence to “the contract”, receipt of the $5,000, etc. 
Since the Government received all the benefits to which it was 
entitled under the contract, it was alleged that the Government was 
estopped to deny the validity of the contract even if it had not given 
legislative approval to it.

By an exchange of notes of November 2, 1929 it was agreed that 
the United States and Guatemala should submit Shufeldt’s claim to 

Sir Herbert Sisnett, Chief Justice of British Honduras, 
Amount claimed as sole Arbitrator. The United States claimed 

• $546,600.12 with interest from the date of the cancela
tion of the contract, on behalf of Shufeldt.245

The Arbitrator rendered his award on July 24, 1930, holding “that 
the Government of Guatemala should in justice pay to the Govern
ment of the United States $225,468.38, for the account of P. W. 
Shufeldt”.246 He found that the contract “was submitted to the 
Legislative Assembly in the memorial and that that body were fully 
cognizant thereof”, and dismissed seven other contentions as to the 
alleged illegality of the contract. He stated that it was unnecessary 
for him to pass upon the contention that Guatemala was estopped to 
deny the validity of the contract if it had not been given legislative 
approval in as much as he held that the contract had been so approved, 
but that he had no doubt that the contention was sound and “in 
keeping with the principles of international law”.

It was held that although Guatemala was perfectly competent to
enact any decree it liked and for any reasons it saw fit “and such

reasons are no concern of this Tribunal”, the Tribunal
Municipal law was concerned “where such a decree, passed even on 
no detense ... . ■,» . . .the best of grounds, works injustice to an alien subject, 
in which case the Government ought to make compensation for the 
injury inflicted and can not invoke any municipal law to justify their 
refusal to do so”. It was further held that although the contract con
templated the contingency of cancelation, there was “no provision 
... for automatic cancelation”; that the Government “continued 
to recognize the validity of the contract and receive the benefits 
accruing to it thereunder up to the time of the passing of the de
cree”; that, in any case, Guatemala could not set up an alleged 
breach of the contract as the cause of the cancelation “in face of 
the provisions of the decree”; and that Guatemala had proceeded 
neither under the law nor according to the provision for arbitra
tion contained in the contract with respect to any alleged breaches,

Shufeldt Claim, Case of the United States, February 17, 1930, Department of 
State Arbitration Series No. 3, 1932, pp. 42, 46 (containing computation of the 
amount claimed).

246 Ibid. 851; ms. Department of State, file no. 314.115C43/439.
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It was also held that it was not the rights of any partnership, formed 
by Shufeldt to carry out the terms of the contract, that were in 
question “but the personal interest of Shufeldt in the partnership”, 
and that “International law will not be bound by municipal law or 
by anything but natural justice, and will look behind the legal person 
to the real interests involved.” The Arbitrator stated that he was 
“perfectly satisfied that Berges [an alleged partner] had no pecuniary 
interest in the partnership either before or after his death, nor had 
Davidson [the other alleged partner] at the date of the decree”, and 
that Shufeldt “was the only sufferer by the decree terminating the 
concession and in effect confiscating all his rights and interests there
in”. As to the contention of Guatemala that the decree of 1928 was 
the constitutional act of a sovereign State which was “not subject to 
review by any judicial authority”, the Arbitrator held:

. . . This may be quite true from a national point of view but not from 
an international point of view for “it is a settled principle of international law 
that a sovereign can not be permitted to set up one of his own municipal laws as 
a bar to a claim by a foreign sovereign for a wrong done to the latter’s subject”.247

The Arbitrator relied on the claim of R. H. May (United States v. 
Guatemala)248 wherein the Guatemalan advocate in his counter
claim stated that the law of Guatemala like that of all civilized na
tions provides that damage for breach of contract “includes both 
damage suffered and profits lost: damnum emergens et lucrum cessans”, 
and added that the “ damnum emergens is always recoverable, but 
the lucrum cessans must be the direct result of the contract and not 

too remote or speculative”. In the Shufeldt case, the 
Profits Arbitrator said, the profits lost were “the direct fruit

of the contract and may reasonably be supposed to 
have been in the contemplation of both parties as the probable result 
of a breach of it”.

The United States claimed $400,000 as prospective profits, urging 
that as time went on there were improved means of transportation 
carried out by Shufeldt and that Shufeldt (free from a contract with 
Wrigley and Co. for the sale of chicle) could get a better price for the 
chicle than at first and that these facts should be considered. The 
Arbitrator, however, pointed to an admission made by Shufeldt to 

the President of the Republic on May 30, 1928 as to
sideredinconnec Pro^s, that from an “apparent” profit of $5 a
tion with profits quintal of chicle, bagging, freight, overhead, interest 

on money, and losses inherent to all business must be 
paid and that the profits were “very questionable” and, in the six-year 
period, largest in 1924-25 before the effects of improved transpor

247 Shufeldt Claim (1932) 875-877.
248 1900 For. Rel. 659, 673.
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tation had been experienced. The Arbitrator based the profits 
allowed on those “actually obtained during the period of six years”. 
At the date of its cancelation the contract had been in existence 
six years, the business was a going concern producing “substantial 
profits” and there was nothing to indicate that they would not have 
continued to the expiration of the contract. Shufeldt's books, duly 
certified by his bookkeeper, were in evidence. The Arbitrator 
multiplied the yearly profit ($25,415, after deducting interest on a 
mortgage on Shufeldt's own property) by four to determine profits 
for the remaining four years (or $101,660). Also, the Arbitrator—

(1) allowed a refund of the $5,000 deposit, as the Government 
by the abrogation of the contract prevented Shufeldt from ex
porting “the last lots of chicle”;

(2) allowed $137.50 wages due laborers on account of advances
($612.92 had been claimed—mostly old accounts 

The deposit; which could not be ascribed to the cancelation of
advances and , N
accounts the contract);

(3) allowed Chicleros' accounts due on account 
of advances—$1,309.96. ($7,600.91 had been claimed—chiefly
old accounts, the non-payment of which was not a result of the 
cancelation of the contract) ;

(4) allowed $5,391.59, the amount claimed for contractors' 
accounts due on account of advances;

(5) allowed $1,792.23, current accounts due ($5,539.89 claimed 
less $3,747.66 paid);

(6) allowed $584.59, the amount claimed for employees' 
accounts due on account of advances;

(The amounts in nos. 2, 3, 4, 5, and 6, ante, “could reasonably have 
been expected to have been repaid had the contract continued”.)

(7) disallowed $28,790.37, the cost of claimant's 
Private property own private property and improvements, alleged

to be of no use to him without the concession;
(8) allowed the cost of mules and horses on hand, $9,976.50 

(as claimed);
(9) allowed the cost of oxen, $619.10; 

ment°f eqUiP" (10) allowed the cost of tools and equipment,
$7,978.70;

(11) allowed the cost of boats and equipment, $4,742.90;
(12) allowed the cost of office furniture, equipment, etc., 

$3,009.10;
(13) allowed the cost of general merchandise, $8,593.24;

(As to nos. 8, 9,10, 11,12, and 13, ante, there was allowed $30,489.54, 
$4,430 having been recovered on the sale of equipment.)
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Salary and living 
expenses

(14) disallowed the cost of insurance premiums paid 
($13,510.00) less their surrender value, $6,700.00, equaling

$6,810.00 (this was insurance on Shufeldt’s 
Insurance life for the purpose of liquidating at his death

any liabilities arising from his business not 
covered by other assets);

(15) allowed the cost of care of livestock from July 4, 1928 
to March 31, 1929, $2,013.14;

' (16) allowed general expenses between the same dates, 
$17,058.28;

(17) allowed the cash expenditures, Belize, March 31, 1929- 
December 31, 1929, $4,512.81;

(18) allowed the cash expenditures, Belize, March 31, 1929- 
November 6, 1929, $1,377.02;

(Nos. 15, 16, 17, and 18, ante, were expenses incurred in closing 
down the business in consequence of the cancelation of the contract. 
Allowed $24,961.35 on these items.)

(19) allowed for loss of salary and living expenses from March 
31, 1929 to the date of award, $8,261.20 (the 
prospective profits allowed were “ calculated on 
a net basis” and did not include Shufeldt’s salary

or living expenses);
(20) allowed $5,968.42 for additional commitments from 

March 31, 1929 to the date of the award (disallowed $20,000
additional, claimed to satisfy any judgment that

ftmire^ul^ent N&jera and Morales might recover against the
e ju gmen claimant for the annual sum to be paid to them
because “of its remoteness”);

(21) allowed rental due, after the cancelation of the contract, 
for a wharf necessary for the conduct of the 
business—$660 less $323 rental received for 
boats—leaving $337.00 allowed on the item;

(22) allowed $35,000 as “just and not excessive” of the 
$50,000 claimed for “loss of time, injury to credit and grave

anxiety of mind” on account of the cancelation of
Loss of tune, m- the contract, taking “all the circumstances intojury to credit, etc. °

consideration, that Shufeldt was suddenly thrown 
out of business and the time and expense incurred in endeavoring 
to come to a settlement with the Government of Guatemala and 
then in trying to get the United States Government to espouse 
his cause”;

(23) allowed an amount equal to 6 percent 
interest on his income for two years, that is 
$4,575;

Rental after can
celation

Interest
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Legal expenses (24) disallowed his claim for expenses for legal
services to prevent the cancelation of the contract;

(25) disallowed the amount claimed for expenses in the prep
aration of the case for arbitration, “as the protocol of arbitration 
provides in article 12 that each Government shall pay its own 
expenses and half the common expenses of the arbitration”;

(26) and. disallowed the claim for expenses incurred in efforts 
to secure a settlement of the claim with Guatemala as those 
damages were included in the $35,000 allowed as “general 
damages”.

The total amount allowed was $225,468.38 on which interest at 
6 percent was paid from August 24, 1930 to June 15, 1931, amounting 
to $10,935.21, or a total of $236,403.59.249 * 251

In 1886 James (7. Jewettj%n. American citizen, submitted to the De
partment of State a claim against Brazil for $50,525,000, 

Mines: arising out of expenses in the amount of $27,330.27
which were alleged to have been incurred by him in the 

belief or hope that an unrealized legal concession for the removal of phos
phate minerals from certain Brazilian islands would be granted to him 

b by Brazil. The Department of State declined to exercise 
exaggerated^aim its g°°d offices on behalf of the claimant, not only 

because the claim was based on a mere temporary 
permission to remove several tons of phosphate for experimental 
purposes and not on concessionary rights to take the guano but also 
because of the highly exaggerated nature of the claim.260

The claims of The Orinoco Corporation and its predecessors in interest, 
The Manoa Company Limited, The Orinoco Company and The Orinoco 
Company Limited (United States v. Venezuela)261 involved conflicting 
grants to the same mining property in the delta of the Orinoco River. 
The claimant corporations claimed as successors of Cyrenius C.

Fitzgerald who procured his concession in 1883, with 
Conflicting grants the approval of the Venezuelan Congress. The con

flicting concession was granted some three years later 
to George Turnbull, an American citizen, the Executive and Federal 
Council of Venezuela having first declared the Fitzgerald con
tract “insubsistent”. In 1895 the President of Venezuela declared 
the Turnbull contract annulled and issued a decree ratifying

249 Shufeldt Claim (1932) 882.
Within nineteen months from the signing of the protocol of November 2, 1929 

for the arbitration of the case, the indemnity payable under the award was paid 
to the Government of the United States—June 6, 1931. This was considered 
record time in international practice for the adjudication and settlement of a 
claim of this size.

260 1886 For. Rel. 42-46.
251 1908 For. Rel. 778-780; 1909 For. Rel. 617-624, 626-629.
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and reaffirming the original Fitzgerald grant. In 1900 the Supreme 
Chief of the Republic by resolution declared that the decree of 1895 
reaffirming the Fitzgerald grant was ineffectual without the interven
tion of a new contract, which was not made; and in 1901 the Govern
ment of Venezuela issued an abstract stating that the rights in the 
concession were vested solely in Turnbull.

The 1903 Claims Commission established by Venezuela and the 
United States, to which claims and counterclaims based upon the 
transactions above recited were submitted, rendered a decision in 
favor of the assignee of the Fitzgerald concession.* 262 The Commis
sion held that a right vested in the claimants by act of the Federal 
Congress of Venezuela could not be vitiated or destroyed by a decree 
of the Venezuelan Executive; and that the cancelation of a concession 
so granted was a matter for judicial, not political, action.

On March 1, 1906, the Federal Court of Venezuela also held, in an 
action brought by Juan Padr6n Uztariz to have the Fitzgerald contract 
declared “insubsistent”, that a contract once properly granted could 
not be annulled by executive decree. Nevertheless, during the pend
ency of this action and within a week after the decision, four grants 
were made which conflicted with rights held under the Fitzgerald 
concession.

By a protocol signed by representatives of the two Governments 
on September 9, 1909, reciting that the claim of The Orinoco Corpor
ation and of its predecessors in interest amounted to $1,750,000, it 
was agreed that the United States released on behalf of the companies 
and in favor of Venezuela the concession granted to Fitzgerald in 
1883, all rights claimed thereunder, and all buildings, machinery, and 
personal property then on the properties covered by the concession, 
and all claims connected with the concession; and Venezuela agreed 
to pay $385,000 in gold coin of the United States, in eight instal
ments.263

262 Ralston’s Report (1904) 200,
262 1909 For. Rel. 626-628.
By an exchange of notes of the same date it was also agreed that Venezuela 

should “adjust, satisfy and discharge the fees which may be due the defendant 
attorneys of the Manoa Co. (Ltd.) and the Orinoco Co. (Ltd.)”, in a suit insti
tuted by Venezuela against them; and that the United States should pay out of 
the sum of $385,000 a reasonable compensation, to be determined by the Secretary 
of State, to the defendant attorneys in the suit brought by Padr6n Uztariz against 
the two companies named above. (Ibid. 628-629.)

Another claim, that of the United States and Venezuela Company (United 
States v. Venezuela), also known as the uCrichfield case”, was settled by protocol 
of February 13, 1909. 1909 For. Rel. 617, 620. There the holder of a
railroad concession, at the same time the assignee of an asphalt mining conces
sion, complained of the violation of its rights by the imposition by Venezuela of 
new and increased taxes contrary to prior agreement, after the company had 
expended about $600,000, canalized rivers, cleared forests, constructed a railroad,
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In 1820 a group of American citizens organized a partnership known 
as Alsop & Co., registered in Chile, for the purpose of engaging in busi

ness in Valparaiso, Chile, and Lima, Peru. Between 
defile)^S’ I860 and 1872 the Government of Bolivia became 

obligated to pay Pedro L6pez Gama, a Brazilian, the 
value of 200,000 tons of guano in connection with his advances of 
money for the exploitation of guano and the working of mines; Gama, 
in turn, was indebted in a large amount to Alsop & Company which 
had loaned him the money to carry on his operations with the Govern
ment of Bolivia. In 1875 the indebtedness amounted (with interest) 
to $1,287,595.76. By virtue of a compromise authorized by a 
Bolivian law of November 22, 1872, it was agreed in cabinet council 
(December 21, 1872) to recognize Gama,s right to the value of 150,000 
tons of guano at the rate of seven pesos and two reales a ton, equivalent 
to 1,087,500 pesos. To meet his indebtedness to Alsop & Company, 

Gama, in 1875, assigned to John Wheelwright and 
George Frederick Hoppin, liquidating partners of the 
firm of Alsop & Company, his claims against the 

Bolivian Government. The assignment was approved and ratified by 
the Government of Bolivia on February 7, 1876.

A Bolivian cabinet resolution of December 18, 1875 recognized the 
principal sum of 870,000 bolivianos (equivalent to 1,087,500 pesos) 
with interest at 8 percent as the amount due Gama’s successors.

Origin of the 
claim

Footnote 253—Continued.
and built and operated a large mining and refining plant. The Protocol of Settle
ment recited that the company fixed the value of the claim at $1,500,000, that 
the United States, on her part, on behalf of the parties in interest, thereby released 
to Venezuela all right, title, and interest in the mining concession, together with 
its appurtenances, the railroad concession, together with the railroad, rolling 
stock, refinery, wharves, and personal property and appurtenances connected 
therewith; that Venezuela, on her part, agreed to pay, in consideration thereof, 
$475,000 in gold in eight annual instalments, the first to be paid on the date of 
signature of the agreement. Ibid. 624-625. For a summary of the concessions, 
see 1908 For. Rel. 793-796.

An agreement was also reached on February 13, 1909 concerning the settlement 
of the claim of the New York & Bermudez Company (United States v. Venezuela), 
which arose out of the sequestration and cancelation of a concession, granted in 
1883 to Horatio R. Hamilton, an American citizen, by the President of Venezuela 
and approved by the Federal Congress. By the terms of the settlement the com
pany accepted and recognized the dissolution of the Hamilton contract and 
accepted the “sentence dictated by the tribunals of Venezuela upon the claim for 
damages [there had been considerable prior litigation concerning the concession]”, 
while Venezuela “in the spirit of equity” agreed to reduce the sums which the 
company had been ordered to pay to 300,000 bolivares, to recognize the title of 
the company to the mine “Guanoco”, to return to the company this and all the 
other properties under sequestration, the company to continue the exploitation of 
the mines, etc., agreeing on its part to sell to the Government for its public works 
asphalt at a reduction of 25 percent from the current price. S. Doc. 13, 61st 
Cong., 1st sess., pp. 10-12; S. Doc. 413, 60th Cong., 1st sess., pp. 123-269; 1908 
For. Rel. 774, 786-793, 820-821; 1909 For. Rel. 609, 613.



CONTRACTS AND CONCESSIONS 1663

Subsequent cabinet resolutions of January 22 and February 7, 1876 
confirmed the amount of the principal sum due. Finally, a definitive 
settlement was reached which was set forth in a supreme decree of 
December 24,1876, ratified December 26, 1876, by John Wheelwright, 
liquidator, and confirmed by the decree of the National Bolivian 
Congress on February 12, 1878. By the terms of the settlement 
the principal sum was reduced from 870,000 bolivianos to 835,000 
bolivianos (about $805,775 American gold, the Bolivian silver dollar 
then being worth 96}i cents), and the interest upon the new principal 
sum was reduced from 8 to 5 percent. Special provision was made 
for the payment of the interest then due.

For the payment of the principal sum of 835,000 bolivianos two 
kinds of security were given: (1) a charge was created upon the 
Bolivian share of customs receipts in excess of 405,000 bolivianos 
annually collected at the customhouse at Arica, then in Peruvian 
territory, and (2) the Government’s share in the profits of working the 
Government mines along the Bolivian littoral for a period of twenty- 
five years was granted the company (to be applied to the debt) which 
was to have the right to work the mines in this period. After the 
war between Chile and Peru and Bolivia in 1879 and 1880, the ter
ritory which had been charged with the payment of these obligations 
passed into the hands of Chile and the obligations were not paid.

A preliminary engagement was signed looking to the payment of 
the claim in the preliminary protocol of a treaty of peace between 
Bolivia and Chile signed on May 9,1891, known as the “Matta-Reyes 
protocol”, in which the definite transfer of the Bolivian littoral to 
Chile was provided for and Chile agreed to assume the Bolivian 
foreign debt, including the credit in favor of Alsop & Company to 
the amount of $850,000 with interest. Although the agreement was 
not perfected, the Chilean Minister for Foreign Affairs stated to the 
American Minister in the following year (on June 18, 1892) that the 
Alsop claim, amounting to $835,000 as of December 26,1876, had been 
mentioned in the protocol as “among the liabilities that the Govern
ment of Chile engaged to pay for account of Bolivia”.264

Without reciting the entire history of the claim,266 it may be stated * 255
264 1910 For. Rel. 138-139, 139-140.
255 The claim was presented to the United States-Chilean Claims Commission 

established under the convention of August 7, 1892, but that Commission ceased 
to exist without having passed upon it. (Henry Chauncey, surviving partner 
(United States v. Chile), Shield’s Report (1894) 178, docket 3.)

The Claims Commission established by the two Governments in accordance 
with the terms of the convention of May 24, 1897 dismissed the claim for lack of 
jurisdiction on the ground that the partnership, Alsop & Co., which had been 
composed of ten American citizens and had been registered in Chile, was under 
Chilean law a juridical person and a “citizen of Chile”. The claim was dismissed, 
“without prejudice ... to any rights which the claimant . . . may
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that it was brought to the attention of the Chilean Government 
through the American Minister at Santiago in 1903. On December 4 
of that year the Department of State received a telegram from the 
American Minister in which he stated that the Chilean Minister of 
Foreign Affairs wished to know if an offer of “954,285 Chilean dollars 
of 18 pence” (about $343,542 American money) would be accepted in 
settlement. He stated that in case the claimants declined this offer 
the sum in Chilean bonds would be paid to Bolivia which would 
assume responsibility and settle with the claimants. According to 
the claimants, the amount of the principal of the debt without interest 
amounted to $805,775 American gold, while the interest due under 
the contract, at the time this offer was made, would have amounted 
to a further sum of $1,087,796.25; the two sums due at that time 
amounted to $1,893,571.25; and this did not take into consideration 
the amount due upon the sum of “about $232,375.50 American gold” 
which the contract recognized as interest due at the date of its 
making. The offer was declined by the claimants.* 266

As the result of renewed representations by the United States, 
Chile made a second offer of settlement in December 1904, this time, 
however, offering but 524,333 Chilean dollars (about $190,647 Ameri
can gold). At this time, the amount of the debt, principal and in
terest, had increased by $40,288.75 from the figure stated in the pre
ceding paragraph. The Department of State took the position that 
the amount offered was “disproportionate to the claimant’s equity” 
and the Government of Chile was requested to make a further offer.267

On August 1, 1907 a third offer was made, in the amount of 568,192 
Chilean dollars (about $200,000 American gold). At this time, the 
debt, principal and interest, exclusive of the original interest acknowl
edged as due by the contract, amounted, it was claimed, to 
$2,287,481.25. Chile was informed that the offer was unsatisfactory. 
Notwithstanding this fact, the offer was renewed in April 1908.268

On December 1, 1909 the United States and Chile signed a pro
tocol referring the claim to the King of England as amiable compost 
tev.r (Edward VII died and George V acted in his stead).269

In the proceedings that followed Chile denied liability altogether

Footnote 255-^Continued.
have, either by diplomatic intervention or before the Government of Chile, or 
the courts of Chile”, the Commission stating that the merits of the claim were 
in no way prejudiced by the decision. (Henry Chauncey (United States v. 
Chile), United States and Chilean Claims Commission, ms. Department 
of State, National Archives, “Minutes of the Commission, and Decisions of the 
Commission” (1901) 17, second pagination, docket 3.)

266 1910 For. Rel. 171-172.
267 Ibid. 172.
262 Ibid.
259 in Treaties, Conventions, etc. (Redmond, 1923) 2508.
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“so far as the claim is based on her appropriation of the Arica customs 
or on the application of Chilean law to the province 

Chile’s position she had conquered [the area containing the silver 
mines}”, and so far as the claim against her was 

based upon her undertakings to pay, she maintained that she was 
“only liable to the extent of the provision made in the treaty between 
her and Bolivia, and that to that extent she is and always has been 
ready and willing to pay Alsop & Co., but that the amount offered 
has been refused”.

The United States contended that the obligation of Chile to meet 
the indebtedness recognized by Bolivia in the contract 

thcTu.S?0118 °f December 1876, rested upon three grounds, namely:
(1) Chile was liable because she had deliberately and 

with knowledge appropriated the funds specifically set apart and 
appropriated to the payment of this obligation by the contract; 
(2) Chile was liable because of her repeated solemn undertakings to 
Bolivia to pay the indebtedness, the Government of the United 
States for and in behalf of the claimants having the rights of a bene
ficiary under these formal undertakings; and (3) Chile was liable to 
the United States because of many diplomatic undertakings and 
agreements made and repeatedly renewed by her directly to the 
United States and based upon ample consideration. The United 
States also insisted that the Government of Chile was liable in tort 
because of the wrongful action of that Government not only in failing 
to recognize certain specified mining rights conveyed by the Cabinet 
Council resolution of December 23, 1876, but also in actually depriving 
the concessionaires of such rights.

The amiable compositeur acting under the protocol denied recovery 
on grounds of tort but did—
award and determine that the sum of two million two hundred and seventy-five 
thousand three hundred and seventy-five (2,275,375) bolivianos is equitably due 
to the representatives of the firm of Alsop and Company.260

In his award of July 5, 1911261 the amiable compositeur after stat
ing that it was his duty “to determine the amount equitably due” 

the claimants, explained that a commission of three, 
The award composed of Hamilton John Agmondesham, Earl of 

Desart, William Snowden, Baron Kobson, and Cecil 
James Barrington Hurst, assistant legal adviser to the Secretary of 
State for Foreign Affairs, had been designated to study and report 
upon the case and that he adopted the report made to him.

Briefly, it was held that it was conceived that the function of an

260 1911 For. Rel. 53.
261 Ibid. 38-53.



amiable compositeur “is one of pronouncing an award which shall do 
substantial justice between the parties without attach- 

Duties ing too great an importance to the technical points
which may be raised on either side”; that the firm of 

Alsop & Co. was registered in Chile but was composed of American 
citizens; that the amount of the claim put forward by the United 

States was $2,803,370.36; that the Government of 
Amount claimed Chile admitted that it had assumed Bolivia’s liability 

“to a limited extent by a treaty entered into between 
the two States in 1904”, the liability having been expressed earlier 
in the Wheelwright contract of 1876 under the terms of which “there 
was due a capital sum of 835,000 bolivianos and certain arrears of 
interest thereon”; that the Chilean contention that the firm was a 

Chilean company and should be referred to the 
remedies1011°f Chilean courts was inconsistent with the terms of 

reference and “would practically exclude the possi
bility of any real decision on the equities of the claim put forward”; 
that it was not necessary to go behind the Wheelwright contract 

which contained an admission of the amount due, 
Liquidated even though Chile contended that the cash advances

which Bolivia received from Gama were much smaller 
in amount; that under the Wheelwright contract 835,000 bolivianos 
and interest at 5 percent (“not addable to the principal”) was to be 

paid either from proceeds of the Bolivian customs 
The agreement collected at Arica, Peru, or from the profits of certain 

silver mines, while a specific provision was included 
in the contract with reference to the meeting by Bolivia of the interest 
then in arrears by the working of a mine; and that the obligation of 

Bolivia in the latter respect had been met under the 
Arrears of interest terms of the contract by the working of such a mine, 

although the amount of the profit thereon was less 
than the arrears of interest. With respect to the contention of the 
United States that the effect of the Wheelwright contract was “to 
hypothecate in favor of Alsop & Co., or even actually to assign to 
Alsop & Co., after the manner of an equitable assignment of book 
debts, all the receipts of the Arica customhouse to which Bolivia 

could lay claim, except the 405,000 bolivianos which 
tion^tmsT3" s^e keen accustomed to receive annually”, it was 

held that the undertaking did not amount to an 
hypothecation of the Arica customs; that the Arica customs could 
not be hypothecated or assigned except by the sovereign of Arica; 
that the Wheelwright contract was not binding on Chile; that Chile 
in appropriating the proceeds of the Arica customs did not receive 
the money “to the use of Alsop & Co.”; and that, in short, “the

1666 CHAPTER VI
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conditions which were the basis of this part of the agreement had 
ceased to exist” and that as “ a prospective source of payment it 

had disappeared, and it was for the debtor to find 
ment^disappeared some other source of payment or some security”.

With respect to the contention of the United States 
that the right granted under the Wheelwright contract to work Gov
ernment silver mines amounted to a lease for a period of 25 years 
and was “a vested right in the firm to the possession of the mines” 

which Chile “was bound, under the modem practice 
Not a vested Gf nations, to respect ... as private property of
an option an individual when by force of arms she acquired

possession of the province in which the mines were 
situated”, it was held that “their nature seems ... to be more 
accurately described as an ‘option’ ”; that so far as the working of 
the mines was concerned, the company had accomplished little and 
the exploitation of the mines had been carried on at a loss prior to 
the war with Chile; that Chile had left the company in control of all 

. . mines reduced to possession; that as a result of the
Mmes m posses- war^ j10wever> the company was no longer able to

reduce other “estacas” to possession; that until the 
company had secured possession of an “estaca” it had “nothing which 
could fairly be described as ‘property’ ”; that although the “estacas” 
passed to Chile “she was under no obligation to facilitate the transfer” 
of them to the company in order that it might obtain the money “for 
the payment of a debt owing by Bolivia”; and that the war put to an 
end the contractual right of the company as regards Bolivia in this 
respect.

With respect to the contention that Chile had undertaken to pay 
the Alsop claim, it was held that none of the undertakings of Chile 
to the United States amounted to a contract or agreement to pay the 
claim; that it was true that up until 1906 Bolivia had not been treated 
as the principal debtor, a fact which was explained by the financial 
condition of Bolivia; and that the “principle of the limitation of 

actions does not . . . operate as between States” 
limitations °f as ^ *s based upon the theory that “the party had a 

right of action capable of being enforced by legal pro
ceedings, neglect of which should in time relieve the debtor from 
further liability”, and it “would be unreasonable that the creditor’s 
rights should suffer because he realizes that his only course is to 
wait until the financial position of the debtor improves”.

It was held that the “liability of Bolivia under the Wheelwright 
contract remains . . . unaffected” but that under the terms of 
article 5 of the treaty of October 20, 1904, and particularly by ex
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changes of notes (“supplementary notes and protocol”) signed the
b . following day, Chile agreed to assume “the Bolivian

assllmed°n liability” toward the company and to deal “directly
with the claimants”; that the “United States are 

therefore justified in dealing directly with Chile”; that since the treaty 
and notes of 1904 were between Chile and Bolivia, it was “obvious 
that the rights of such strangers [the company] could not be preju
diced by any agreement to which they were not parties”; that the 
amount assumed by Chile was the amount of the debt admitted by 
Bolivia in 1876 with interest, as agreed in the Wheelwright contract; 
that the amount subsequently offered by Chile in settlement of the 
claim was “the pro rata share of the 6,500,000 pesos provided in 
article 5 of the treaty of 1904” for the settlement o^ certain claims, 
including the Alsop claim; and that Chile had not undertaken “to 
pay the claim because she considered it a just claim” but “as part of 
the price which she was willing to pay for securing the recognition 
and acceptance by Bolivia of her title to the territory which she had 
wrested from that Republic by force of arms”.

It was concluded that—
The liability admitted by Bolivia was 835,000 bolivianos, with interest at

5 per cent from the date of the execution of the contract, i.e., 
Amount awarded from the 26th December, 1876, that is practically 34 years and

6 months. The amount of the debt at the present time, there
fore, is 835,000 bolivianos for the principal, and 1,440,375 bolivianos for interest.

In arriving at this conclusion, it was explained that a question 
arose whether the profits made by the company in the working of six 
mines, amounting—as admitted by the United States—to $45,095.22, 

should be deducted from the principal amount ad- 
afa8whole°JCCt mitted under the Wheelwright contract, in view of 

the fact that “the mining venture as a whole” resulted 
in a loss to the company. It was decided that, in view of the latter 
consideration, the profits on specific mines should not be deducted 
and that this was “consistent with the intention of the parties”. It 
was pointed out that access to the books of the company had been 
afforded to Chile, that it was for Chile to establish that the company 
made profits out of the mines, and that in the absence of some proof 
that the firm made profits out of the mines, no reason was perceived 
why they should be assumed.

# The company claimed damages for the loss of pro-
profitsCtlVe spective profits which might have been made if it

had been able to procure possession of more of the 
“estacas”. This item of the claim was rejected on the groimd that
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there was “ really nothing to indicate that such profits would have 
arisen”. With reference to the claim for reimburse- 

de^nseof ment for expenses incurred in efforts to prevent
rights strangers from acquiring title to mines by adverse

possession, it was said:
If, however, the mines could be made profitable, this involved no hardship 

and no ultimate loss, and if they were worthless, there was no occasion . . . 
to spend the money, while the requirement itself [that the mines be worked] is 
reasonable ...

It was also concluded that—
As the debt admitted by Bolivia was payable in bolivianos, 

Currency the award must be payable in the same currency, or in gold at
the current rate of exchange.

The award made to the United States amounted in gold dollars of 
the United States to $906,666.78. The expenses incurred in sub
mitting the claim to the amiable compositeur after the signature of 

the protocol of December 1, 1909 ($42,708.86), and 
arHtration* certain necessary expenses incurred subsequent there

to, including the cost of exchange in transferring the 
money from London to Washington ($464.92), amounted to $43,173.78. 
This left $863,493 for distribution.262

In 1898 the Government of Venezuela and Lanzoni, Martini & Co., 
predecessors of Martini & Co., both Italian companies, entered into a 

contract (approved by the Federal Congress on May 
Martini & Co. 29, 1899), for a period of fifteen years, providing for
Venezuela) . the lease of a national enterprise known as Ferro-

carril de Guanta y Minas de Carbdn, denominadas 
Naricual, Capiricual y Tocoropo, situated in the Bolivar district of 
the State of Bermudez, including in the lease—in addition to the mines 
and the other rights belonging to the national Government in the 
enterprise—the wharf in Guanta for the embarkation of coal, ware
house, workshops, railways between Guanta and the mines, rolling 
stock, material on hand, and bridges.263 The company was to have 
the right to charge and collect port duties in Guanta. It agreed 

to pay an annual rental of 104,000 bolivares, pay- 
Mmes, railway, aye ^ monj^iy quotas; and to deliver to the Vene

zuelan Government 50 centimos for each ton of carbon 
exploited in lieu of other taxes. If it complied with the terms of 
the original lease it was to have it extended for a further period of * 268

262 For a discussion of the distribution of the Alsop award, see J. Reuben Clark, 
Distribution of Alsop Award by the Secretary of State (1912). See also ms. 
Department of State, file no. 425.11A78.

268 Ralston’s Report (1904) 819.
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ten years. At the end of that time the property was to be delivered 
up to the Government in good condition and without indemnity. 
The Government was obligated, even in case of war, to exempt all 
personnel employed in the mines, railways, or service of the enter
prise from all military service.

From August 1902 to April 1903 a revolution occurred in Venezuela 
and there were many skirmishes in and about Guanta. A paper 

blockade of the port of Guanta was proclaimed in 
Governmental August 1902, that port being then occupied by revo-
acts lutionists. For about two months Great Britain,

Germany, and Italy maintained the blockade by force. 
On May 27, 1903, the Government of Venezuela reduced the port 
of Guanta to the third category of ports, so that until February 1, 
1904 the port was not open to foreign commerce.

Although the company later complained of the state in which the 
property was received from the National Government in 1899, when 
the work was officially commenced, Umpire Ralston, before whom 
a claim for 9,064,965.34 bolivares was presented for arbitration on 
behalf of Martini & Co. by the Italian Government under the terms 
of the 1903 protocols, held that this was not a proper basis of com
plaint as the inventory of the property delivered had been received 
at the time without complaint.

Umpire Ralston held (a) that Venezuela was responsible for 
“assaults committed upon Italian laborers”, which mightfcwell have 

deterred others from taking their places, and for the 
Responsibility “repeated acts of its military authorities in attempting 

to enlist in its armies Venezuelans employed by the 
company”, in derogation of the contract; (b) that the blockade of 
Guanta by mere proclamation and without naval force was “illegal”; 
and (c) that the closure of the port by reducing it to the third category 
of ports, the effect of which was to cut off foreign commerce, “while 
entirely legal . . . rendered the Government liable . . . under 
its ... contract”. In awarding 439,673.16 bolivares with interest, 
the Umpire stated that—

Value of enter
prise; rental 
value

we must bear in mind that the claimants are still in possession of the property 
rented to them, and that if the Venezuelan Government had fixed its rent upon 

the basis of a return of 5 per cent upon the value of the thing 
rented, the entire valuation of the subject-matter would be but 
2,080,000 bolivars. It will also be borne in mind . . . that 
as early as July, 1901, the company, through its offices, either 

in Venezuela or in Italy, was unable to meet the claim of John Davis & Son, of 
Derby, England, for the sum of £155, and besides was indebted to various in

dividuals in different amounts, and in March, 1902, owed its 
of“antr8 partner, Del Buodo, some 2,000,000 bolivars, with

outstanding acceptances estimated at 800,000 bolivars.
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It appears in proof that at the time the habitations of the foreign workmen 
were fired upon in May, 1902, the mine was capable of a daily production of 150 

tons of the usual value of 25 bolivars per ton, upon which the 
Loss of profits company might ordinarily have expected a profit of about 

one-half ...
It is the opinion of the umpire, several times expressed, that Venezuela is not 

to be held responsible for speculative profits, but the profits in the present case 
are not entirely speculative. . . .
... if a clear measure of damages exists with relation to future business, it 

may be invoked.
We find that by a contract entered into between Del Buono and his associates in 

March, 1902, the company agreed to furnish coal to Del Buono for the first year 
thereafter at the rate of 30,000 tons, and for the second year 50,000 tons, with an 

additional amount in subsequent years ... To this extent 
sale of coa?r ^e company had an assured market, with a reasonably well-
assured market established profit on its business. We are informed that this

contract was notified to the Government April 12, 1902.
Bearing in mind the proven capacity of the mine, this amount of coal could 

have been furnished—that is to say, from June 1,1902 (about the time the troubles 
of the workmen commenced), to April 1, 1903. 25,000 tons; and from April 1, 1903, 
to February 1, 1904, 41,666.66 tons; or a total of 66,666.66 tons for the twenty 
months. From this may fairly be deducted for the two months of blockade of 
the allied powers 5,000 tons, leaving a net total of 61,666.66 tons, upon which it 
could have made an average profit at the rate of 12*4 bolivars per ton, or 770,833.25 
bolivars.

It would, however, be manifestly unfair to hold the Government responsible 
for this amount, because a very large part of the difficulty in working the mines 
was due to the direct action of revolutionists, with whom the Government was 

. at war, and another considerable percentage must be attributed
War conditions to the fact that the mines could not have been worked with

thorough success even had the Government properly performed 
its duties, because of the existence of a state of warfare in the neighborhood of the 
mines and railway, as well as at the port of Guanta, a condition for which the 
Government can not be held to contractual or other responsibility. The umpire, 
therefore, feels that he would be performing his full duty in solving this very 
troublesome question if he were to allow in favor of the company one-third of the 
amount it could have gained under the Del Buono contract, or the sum of 256,
944.42 bolivars.

The umpire does not ignore the fact that the mine might have sold its coal to 
others than Del Buono, but he attaches little importance to possible sales of this 
character, because, as appears in the proof, from the opening of the concession to 
the 20th of February, 1901, only 7,271 tons had been extracted, and from the last 
date up to July 12, 1902, including about a months1 work of the Italian laborers, 
only 7,500 tons additional were supplied, making a total from September 18, 1899, 
to July 12, 1902, of 14,771 tons, or a daily average of about 18 tons.

In the foregoing calculation, and in another to be subsequently made, the 
umpire estimates damages in favor of the claimant up to February 1, 1904, not 

ignoring, however, the fact that the last date upon which 
Subsequent claims could have been presented before the Commission, and
damages therefore, in his opinion, the last possible date to which, under

ordinary circumstances, damages could be claimed, was August 
9, 1903, but he is influenced by the legal principle stated in the American and
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Damage
continuous

English Encyclopaedia of Law, 2d edition, volume 21, page 732, and expressed 
as follows:

“When a court of equity grants by injunction for the abatement of a 
nuisance, it may award damages also if prayed and proved. In such case the 
usual practice is to assess the damages up to the rendition of the decree, in 
order to prevent further litigation.”

To the above proposition many American and English cases 
are cited, and the damage in question, being continuous in its 
nature, is believed to fall within its clear reason.

By reason of the paper blockade and the closure of the port of Guanta, as well 
as interference with laborers, Italian and Venezuelan, the contract was broken 
by the Government as hereinbefore set forth, and this breakage of contract forms 

an element of damage quite distinct from that involved in 
Breach of interference with the working of the mines. For if gangs of
contract workmen employed in the maintenance of the railway were

driven off and freight of all kinds could not longer be received 
at Guanta from abroad or carried to that port for exportation, then to perhaps an 
absolute point the concession became valueless. Such was the case, as we have 
seen, during the five months of paper blockade and eight months of closure of port, 
the interference with laborers bringing up the total time during which the con
tract was affected by governmental acts to twenty months. The rent due by the 
firm to Venezuela for this period would be 173,333.33 bolivars.

The umpire finds by the statement of account between the company and the 
Government presented by the company, made to September 1, 1903, that allowing 
the “vales” of General Marcano for 60,600 bolivars, which seem not properly 

embraced in the settlement of September, 1900, the Govern- 
The account ment was indebted to the company in the sum of 15,185.74 

bolivars. In this account, however, credit is asked for 33,957 
bolivars for services rendered the revolution. Thus must be rejected, leaving the 
company indebted to the Government on September 1, 1903, 18,771.26 bolivars. 
The account may, therefore, be stated as follows:

Credit

Rent allowed by this opinion and sentence based hereon from Bolivars 
June 1, 1902, to February 1, 1904 .......................................... 173, 333. 33

Debit Bolivars
Balance due September 1, 1903, to Government . . 18, 771. 26 
Rent to Government from September 1, 1903, to

February 1, 1904 ................................................... 43, 333. 33
---------------- 62, 104. 59

Balance due lessees on this account.................................. Ill, 228. 74
This award must be made, however, without prejudice to the rights of the 

company to recover in other tribunals for services rendered after September 1, 
1903.

Let us now refer to the third head of damages, to wit, the various material 
injuries to claimant’s properties.

The most important of these is stated to be the throwing into the sea or the 
burning up by the revolutionists of 5,697 tons of coal on September 16 and 17, 

1902. Responsibility is charged on the Government for this 
Prevention of loss, the theory being that the Government, by its paper 
export blockade of the port of Guanta, had prevented the exportation

of the coal, thereby permitting its loss at the hands of the 
On the other hand, it is argued that at least 150 tons were soldrevolutionists.
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to private parties or burned by the company itself, while it is suggested that 
much of the coal was doubtless worthless through long exposure prior to the 
blockade. .

The umpire believes that the Government is responsible for the loss of the 
coal, having prevented its exportation, but he can not ignore the fact that some 
of it was used as stated, and that much of it in all probability, because of exposure, 
had slight value. He believes he will do full justice if he allows for the destruc
tion of 2,500 tons, at 25 bolivars a ton, or a total of 62,500 bolivars.

Other damages than those above enumerated (including thefts) may be re
ferred to, but although dwelt upon at length in the memorial, the proof does 
not show that the material loss involved was great. The umpire believes that 
for them an allowance of 10,000 bolivars will be ample.

No account is taken of the injury to the railroad track, consequent upon its 
being turned into a passageway for animals, the authorities being pecuniarily 

unable during the war to keep up the roads. This was an 
Damages as unfortunate consequence of war for which the company can
result of war claim no personal indemnity.

Many of the other claims for damage rest upon the existence 
of war, for which Venezuela can not be specially charged, however regrettable the 
facts in themselves may be.

It is strongly urged upon the umpire that large damages should be awarded 
under the head of lack of pacific enjoyment of the thing rented . . . This 

simply means that such enjoyment shall be preserved as 
Lack of quiet against the owner and others claiming title, but is no covenant 
enjoyment against the action of trespassers. As far, therefore, as the

Government may thus be legally responsible, the umpire has, 
in this opinion, sought to hold it to such responsibility.

An award will therefore be signed for 439,673.16 bolivars, with interest at the 
rate of 3 per cent per annum from October 30, 1903, to December 31, 1903, without 
prejudice to the claimant to demand payment from the Government in any forum 
having jurisdiction for services rendered after September 1, 1903.284

In 1907 R. J. La Villebeuvre was granted exclusive mining rights in 
a zone of 467 square miles in Nicaragua for a period of thirty years. 
A few days later he transferred his right to Dr. Julian Irias. Subse
quently, the Mining Exploration Company, an American corporation, 
obtained an option on the concession and in March 1911, after the 
expiration of the option, purchased the concession. While holding 
the option the company made expensive explorations in the zone. 
In 1912 the Government canceled the concession. The company 
presented a claim for $238,181.96 to the Nicaraguan Claims Com
mission established in 1911, for expenditures which it alleged it had 
incurred and for $509,400 for the value of the land, claiming also the 
value at which future profits might be estimated.266 The Commis
sion—a domestic Commission—held that the concession was granted 
in violation of the Mining Code of Nicaragua which did not permit 
the concession of zones of more than four square miles; that the com
pany received the concession after notification that the Government * 285

264 Ibid. 839, 843-846.
285 Schoenrich’s Report (1915) 53-54.
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would not recognize the transfer because of its illegality; that certain 
items of the claim had no connection with the concession; that it 
was not proper to grant indemnity for the value of the concession; 
but that it was “equitable” to grant the company C$20,000 for 
certain of its disbursements.

The General Claims Commission, United States and Mexico, estab
lished in accordance with the convention of September 8, 1923, had 
before it a claim of Harry H. Hughes,2** an American national, for 
$2,240 Mexican gold, with interest, as indemnity for losses sustained 
through the alleged confiscation by the Mexican Government of a 
deposit to guarantee the fulfilment of a mining-exploration contract. 
The contract was entered into in 1904 and under its terms Hughes was 
obliged to explore gold-placer lands in the State of Sinaloa. The 
Commission held that he was obligated under the contract to obtain 
title to a certain number of mining claims within the period stipulated 
in the contract, that it was owing to his negligence in not applying 
earlier for the titles that he had not obtained them, and that it was 
not sufficient for him to have denounced or to have made application 
for the required number of mining claims within the period.267 It 
allowed the value of coupons of bonds deposited as the guaranty 
which had matured prior to the date of the forfeiture of the contract.

The claim of Henry W. Thurston (United States v. the Dominican 
Republic),268 also known as the “Ozama Bridge case”, arose directly 

from the seizure by the government of Santo Domingo 
Waterways: city, under an order of the Supreme Court of the Re

public, of a highway bridge built by a citizen of 
the United States across the Ozama River within the limits 
of the city, under a concession received by Nathaniel McKay, 
an American citizen, on September 13, 1887 (and a subsequent 

concession effective January 4, 1892), from the 
concession6 city government to construct the bridge and collect 

tolls thereon, and assigned by McKay (through the 
New Jersey and Santo Domingo Bridge Co.) to Henry W. Thurston, 
also an American citizen. Under the concession the owner of the 
bridge had the exclusive right of collecting tolls for a period of thirty 
years, paying the city twenty-five percent thereof. At the end of 
the thirty-year period the bridge was to become the property of the 
municipality. It was opened to traffic in February 1894 and was 
accepted. The owner began collecting tolls on March 1st thereafter. 
In September 1894 a loaded lighter lying some distance above the 
bridge broke from its moorings and drifted against the bridge, in
flicting some damage upon it. The litigation that ensued resulted * 200

260 Opinions of the Commissioners (1931) 99, docket 28.
207 Ibid. 105.
200 1898 For. Rel. 274-291; 1899 For. Rel. 250, 252, 253.
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in a judgment of the Dominican Supreme Court (December 20, 
1895) against the owner of the bridge for the costs of the suit and 
“practically outlawed the structure”. The owner having declined to 
pay the costs, the revenues of the bridge for the term of two years 
were sold under order of the court, and the purchaser was put in 
charge of the collection of the tolls on February 1, 1897.

The United States then presented a claim against the Dominican 
Republic on behalf of Thurston for the payment of the value of the 
bridge and the franchise which still had twenty-seven years to run. 
The Dominican Government agreed to make payment, offering to 
purchase the bridge “at its actual value December 20, 1895” (the date 
of the judgment of the Dominican Supreme Court) and to pay interest 
on that amount from December 20, 1895 “to the date of payment”.

It was agreed that one person “acquainted with the resources of 
the country”, named by the Government of the United States at the 
request of the Dominican Government, should ascertain the value of 
the bridge, concession, and franchise. On March 7, 1898, the two 
Governments agreed to the appointment of Alfred Noble, an engineer 
from Illinois, to make the evaluation. His compensation and the 
expenses of the arbitration were borne in equal proportions by the 
Dominican Government and the claimant.

On May 20, 1898, Noble rendered a detailed report.269 He discussed 
at length the possible methods of determining the actual value of the 
property, i.e., by a determination of (1) original cost, (2) cost of re
production new, or (3) capitalization of net earnings. After consid
ering the relative merits of these three methods of computation, he 
selected as the basis of his award “the actual cost of the bridge, de- 
Reasonable ducting those expenditures which were clearly un
actual cost less wise and also deducting for the natural depreciation 

epreciation 0f ^ structure up to December 20, 1895”.270 He 
allowed the cost incurred in obtaining the concession and the cost of 
the employment of a representative to secure the final acceptance of 
the bridge as legitimate items of expense, stating at the same time 
that the amounts claimed therefor were not “clearly excessive”.271 
He also made allowance for “interest on invested capital during con
struction” stating that “it will be equitable to allow interest from the 
beginning of each year for the expenditures made in that year”, 
taking into consideration and making an appropriate allowance for 
the fact that a certain amount of time was wasted in the first instance

269 Alfred Noble to Secretary Sherman, May 20, 1898, and enclosure, ms. 
Department of State, National Archives, 1898 Miscellaneous Papers, pt. Ill; 
1898 For. Rel. 276, 277 et seq.

270 Ibid. 288.
271 Ibid. 281.
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by building an improper draw span.272 The interest allowance on the 
cost of construction was computed to March 1, 1894, when the owner 
began collecting tolls.273 He also made an allowance for expenses and 
personal services of the owner (superintendence, office rent, clerk 
hire, etc.) during the same period, computing these on the basis of 
10 percent on cost, deducting items otherwise considered under net 
cost.274 He awarded $74,411.17 in gold with interest at 6 percent 
(the rate of 6 percent was fixed in the terms of the submission) from 
December 20, 1895, in full satisfaction of the claim of Henry W. 
Thurston, without prejudice to any right he might have for the pay
ment for passage over the bridge, prior to December 20, 1895, of 
persons belonging to the police, military, or postal service of the city, 
or the Republic of Santo Domingo.276

In the arbitral award rendered by the Emperor Napoleon III on 
July 6, 1864,276 in a case that arose out of disputes between the Vice
roy of Egypt and the Suez General Canal Company during the course 
of the building of the Suez Canal, it was held that a provision in a 
firman of January 5, 1856, requiring that at least four fifths of the 
workmen on the construction of the Suez Canal should be native 
Egyptians, should, in the light of the fact that the elimination of forced 
labor was accepted in principle, be construed as requiring that Egyp
tians would be placed at the disposal of the company and that al
though the starting of the work was “ subordinated to authorization 
from the Sublime Porte” which was never “actually granted”, the 
company had engaged in the work “not only with the assent of the 

Viceroy, but even in obedience to the urging which it 
Assent to work received from him” and accordingly the Egyptian 

Government was “bound to repair the damage re
sulting”, consisting of “the loss sustained . . . and the profit of 
which . . . [the company] has been deprived”.

The company had been compelled to substitute machines and 
European laborers to do the work which it had been intended should 
be done by native Egyptians because of the default of the Egyptian 

Government in this respect and the additional cost 
ofdworknal COSt the work was awarded the company. This was 

done by estimating the cubic amount of earth already 
removed from the amount of earth to be removed by dry digging or 
dredging and multiplying this by the increased price per meter for dry 
digging and for dredging. Similar calculations were made for the bridges, 
etc., to be constructed. In making the computation the increased

** Ibid. 282. *
™ Ibid.
»* Ibid. 283.
»»Ibid. 289.
,7B La Fontaine, Pasicrisie internationale (Bern, 1902) 122.



cost of wages and food was considered, it being pointed out that the 
company “was not authorized to claim that wages and the cost of 
food would not undergo any increase during the performance of the 
work”. There was also taken into consideration, and deducted, 
Amount sa d 4,500,000 francs as the amount “actually saved on
onTod SaVC wages and food furnished” by the company which

had not been in accordance with the standard agreed 
upon. The company claimed interest for one year on the capital 
D . tied up in the operations, for the period during which
onecapitdtereSt tlle work would be prolonged. It was held, in this 

respect, that the delay could not in its entirety be 
imputed to the Egyptian Government but rather in part to force 
majeure, and that accordingly the company was entitled only to one 
half of the amount claimed on this item.

In addition to the granting of a concession to the company for the 
construction and operation of the main canal, there was also granted 
to it a concession for a fresh-water canal to start close to the city of 
Cairo and to connect the Nile with the maritime canal; it was obtained 
for the purpose of insuring to the company a free supply of water 
necessary for use by the laborers for operating machinery and for 
irrigating the land granted. At the time of the arbitration the canal 
had not been completed, though the company had already done a 
considerable amount of work on it. The Arbitrator made an allow-
Work and labor ance ^ ^avor comPany for work done and to be
done an a °r done by the company, as well as the profits of which it

was deprived (less “costs of maintenance”), holding 
that the company “must, while ceasing to be the concessionaire for 
the fresh water canal . . . remain charged with its completion 
and its maintenance” and that no water might be taken from it 
without the consent of the company. It was held that as soon as 
the maritime canal was entirely completed, the company should no 
longer have any rights over the fresh-water canal but that its boats 
thereon should not be subjected to any navigation charges.

With reference to the extent of ground required for the construction 
and operation of the two canals, concerning which the agreement 
merely provided that the area of ground should be “suitable for 
insuring the prosperity of the enterprise”, it was held that the area 
must not “be restricted to the space which will actually be occupied 
by the canals themselves, their banks and the tow paths”; that 
sufficient land must be granted “to fully and completely meet the 
needs of operation, to establish, in proximity to the canals, depots, 
warehouses, workshops and ports . . . and . . . suitable 
dwellings” and gardens accessory thereto and for planting and work 
intended to protect the canals against invasion by sand and to insure
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their conservation; but that no land “should be allowed” for spec
ulative purposes.

With reference to the compensation which the company should 
receive for the lands granted for irrigation purposes and which were 
to be retroceded to Egypt, it was pointed out that “the Egyptian 
Government can not have cherished the idea of profiting by the value 
which the land will have when rendered fertile by irrigation, without 
giving an equivalent therefor” and that the granting of the land to the 
company was “an important part of the remuneration for the work”. 
It was stated that “the common intent, plainly manifested, was to 
restrict the extent of the grant to land the irrigation of which could 
be provided for by water taken from the fresh water canal”. The 
area of the land granted to the company for this purpose, included 
within the retrocession, was estimated at 60,000 hectares by deter
mining the volume of water of the canal, and the amount of water 
required for irrigation purposes (deducting therefrom the amount of 
land necessary for the operation of the canal). In fixing the future 
value of “the retroceded land”, the Arbitrator stated: 277

That the estimate of 60,000 hectares which are definitively retroceded to the 
Egyptian Government, undoubtedly presents serious difficulties, since an estimate 

of the ground can only be made in accordance with its present 
Market value of condition and by trying to find out what its value will be in 
land the future, and we encounter highly varying probabilities

and numerous possibilities; that nevertheless there are certain 
factors in the calculation in which we can place great confidence; that in par
ticular the amount of the tax on the cultivated land may serve to determine 

the revenue which, when capitalized as it should be, bearing 
Tax value in mind the economic and financial situation of Egypt, will

indicate the market value of the land;
That, calculating from these data, the price per hectare should be fixed at 500 

francs;
That, while this valuation has been attacked, it has nevertheless appeared to 

the interested parties themselves not to vary a great deal from the truth;
That it has not been adopted, moreover, until serious consideration had been 

given on the one hand to the sums which will have to be expended to put the land 
in good condition, and, on the other hand, to the increase in prices which must be 
produced by the operation of the maritime canal, and, furthermore, that which 
may result from the introduction of new crops;

That, to sum up, the indemnity due from the Egyptian Government in conse
quence of the retrocession of the land amounts to the sum of 30 millions [francs].

The total amount of the indemnity awarded the company was
84,000,000 francs, payable in certain annual instalments, it being 
provided, however, that the sum of 10,000,000 francs allowed for the 
work done and to be done on the fresh-water canal should be paid 
“within a year from the turning over of the said canal”.278 * 272

277 Ibid. 127, translation.
272 Ibid. 129.
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The United States-Chilean Claims Commission established in 
accordance with the convention of August 7, 1892 allowed certain 
items of the claim of the Central and South American Telegraph 
Company, an American company, arising out of the interference by 
the Chilean Government with a concession granted by it to the 
company for the establishment and use of a submarine telegraph 
cable from Valparaiso to one of the northern ports of the Republic of 
Chile to be agreed upon. The company complied with the terms 
of the concession and laid the submarine cable between Valparaiso 
and Iquique and Iquique and Chorrillos.272

The claim of the company for $163,858.55 was based upon losses 
alleged to have been sustained by reason of (1) the prevention by the 

Congressionalists of the use of the cable between 
Cables Iquique and Chorrillos in February 1891, (2) the

prevention by the same party of the use of the cable 
between May 31 and July 20, 1891, (3) the requirement by the Gov
ernment of Balmaceda that the company make direct communica
tion “between Valparaiso and Peru”, by cutting off Iquique, (4) 
the reconstruction of the cable at Iquique after the overthrow of 
Balmaceda, (5) loss of business between Iquique and points north 
by reason of the discontinuance of the cable at Iquique, (6) moneys 
received by the Government of Chile “since the 22nd day of October, 
1891, to be paid to claimant for messages transmitted over its lines”, 
and (7) messages sent by the Government of Balmaceda.280

The majority of the Commission (Messrs. Claparede and Goode, 
Mr. Gana dissenting) held that “the Congressionalists had the 
character of a de facto Government, possessing in the territory subject 
to its dominion the right to exercise jurisdiction according to the laws 
enacted . . . for the country . . . which reserves to the Gov
ernment the right of suspending the service of the cable in case of 
danger to the security of the State”. Accordingly, they disallowed 
items 1 and 2 of the claim “based on those acts of the de facto Govern
ment which the Government of Chile was authorized to do by the 
said article of the concession”.281 The Commission awarded indemnity 
for items 3, 4, 5, and 7 in the total amount of $40,725.89 gold of the 
United States, without interest, stating that the respondent Govern
ment had not made “any objection to item number 7”.282 It declined 
to make a decision as to item 6 because the evidence was insufficient 
“to reach a satisfactory conclusion as to the validity of this item”.283

279 Shields’ Report (1894) 11, docket 1.
280 Ibid. 11-12.
281 Ibid. 18 et seq.
282 MS. Department of State, National Archives, 2 Opinions, U. S. and Chile, 

convention of August 7th, 1892, Decision No. 27.
282 Ibid.
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By a contract of July 24, 1906 the Government of Nicaragua 
granted A. F. Piazza, as representative of the Central American 
Growers & Transportation Co., an American corporation, a concession 
for dredging the bar at the entrance of Pearl Lagoon. The company 

was to begin dredging within a year and to finish the 
Dredging, etc. Work within three years, to construct a customhouse 

and wharf, and to establish a navigation line, receiving 
in return the right to take up 40,000 manzanas of public land, to collect 
wharf dues, to be exempt from certain customs dues and to enjoy other 
valuable privileges. The concession was later transferred to the 
Atlantic Fruit & Steamship Co., an American corporation which in 
turn transferred it to the Atlantic Fruit Co., also an American cor
poration. Although the companies took up 18,000 manzanas of public 
land and tried to obtain more and established important plantations, 
they apparently never began the work seriously. The bar was not 
dredged and a wharf of the dimensions required by the contract was 
not constructed.

The Nicaraguan Government canceled the concession on March 29, 
1912, and the companies filed a claim for $1,793,865.21 gold with the 
Nicaraguan Domestic Claims Commission.284 The claim consisted 
largely of an item for $713,505.29 gold for disbursements made by the 
companies, and another for $1,070,258.62 gold for estimated future 
profits. The Government of Nicaragua presented a counterclaim. 
The Commission (Otto Schoenrich, President) held that the com
panies had failed to comply with the terms of the concession; that the 
contract was declared rescinded; that the estimated future profits 
should be disallowed; that it was not equitable to accede to the request 
of the claimants that the Government reimburse them for all expenses, 
nor that of the Government that all grants of land to the companies 
be annulled; and that under the circumstances of the case it was proper 
to declare that the Government had no pecuniary liability to the claim
ants, that the claimants had no pecuniary liability to the Government, 
and that the Atlantic Fruit Co. could retain such lands as were obtained 
prior to the cancelation of the concession.

On October 6, 1894 the Government of Salvador granted a conces
sion for the exclusive steam navigation and development of the port 
of El Triunfo for the period of twenty-five years to Henry H. Burrell, 
an American citizen. The concession was ratified by the legislature. 
One of the conditions of the grant was that a corporation should be 
organized to operate it. Accordingly the El Triunfo Company, 
Limited, a domestic corporation of Salvador, was organized in 
October 1894, with capital stock divided into 1,000 shares. A major
ity of these shares (501) was acquired by the Salvador Commercial

284 Schoenrich’s Report (1915) 56.
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Company, a California corporation, and 35 more were acquired by 
other American nationals. The concession proved to be a profitable 
one and in 1898 when there was every prospect for continued profits, 
the El Triunfo Company, Limited, was fraudulently reorganized to 
eliminate the Americans from the control of the company and the 
company was put into bankruptcy although no creditor had com
plained. The American interests sought to have the fraudulent pro
ceedings set aside. Thereupon the President of the Republic closed 
the port of El Triunfo against all importations. The Salvador Com
mercial Company immediately protested to the Government of the 
United States since by the closing of the port everything worthwhile 
to be gained by the company through the setting aside of the bank
ruptcy proceedings, etc., was made impossible of procural.

Efforts to settle the matter through the diplomatic channel failed 
and on December 19, 1901 the Government of Salvador and that of 
the United States agreed (by a protocol of that date) 285 to submit 
the claim of the American citizens to the arbitration in Washington 
of Henry Strong, Chief Justice of Canada, Don M. Dickinson, of 
Michigan, and Dr. David Castro, Chief Justice of Salvador, who was 
succeeded by Senor Don Jose Rosa Pacas. The majority of the 
Commission (Messrs. Strong and Dickinson) signed an award and an 
opinion in the case on May 8, 1902.286

With respect to the contention of Salvador that the shareholders 
of El Triunfo Company “must abide by the laws of that country, 
and seek their remedy, if any they have, in the courts of Salvador”

• # and must “have been denied justice by those courts”
wmedSw011^ before “reclamation can be successfully urged”, the 

Commissioners stated in their opinion that the “gen
eral proposition of international law as thus stated is not denied”; 
that “It is not the denial of justice by the courts alone which may form 
the basis for reclamation against a nation, according to the rules of 
international law”; that, if the Government of Salvador had not 
intervened by destroying the concession, an appeal might have been 
made to the courts but that “by the executive decrees, rather than 
by the bankruptcy proceedings, the property rights of the American 
citizens involved were irrevocably destroyed”; 287 and that “a State 
is responsible for the acts of its rulers”.288

With reference to the amount of the damages awarded the majority 
of the Commission explained:289

It follows that the Salvador Commercial Company and the other nationals of 
the United States who were shareholders in El Triunfo Company, as hereinbefore

286 II Malloy 1568.
288 1902 For. Rel. 859, 862.
2” Ibid. 870.
288 Ibid.
288 Ibid. 872-873.
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named, are entitled to compensation for the result of the destruction of the con
cession and for the appropriation of such property as belonged to that company, 
excepting such property as was accumulated and constructed under the terms of 
the concession, to be vested in and owned by the Republic, to the extent of the 
interests of such American citizens in said concession and such property.

Under the terms of the protocol and by the accepted rules of international 
courts in such cases, nothing can be allowed as damages which has for its basis 

the probable future profits of the undertaking thus summarily 
Profi?seCtiVe brought to an end. Notwithstanding the evidence of the
cfisallowed computable rate of increase of earnings and profits from the

beginning until the end of the first half of 1898, and although 
the concession by its terms still had twenty-one years to run, yet we are pre
cluded by the rule mentioned from assuming that the rate of profits would in
crease during the remainder of the terms in the same ratio, or at all, or even 
that it would continue to earn at the rate actually shown by the evidence of 
Salvador itself, heretofore cited.

If on the tangible evidence for the assessment of the valuation of the franchise 
we give its value, in our view we can give nothing even for the cost of the buildings 
and structures erected by the capital of the company which, by the terms of the 
franchise, were to become the property of the Republic. Neither can we give 

any award for the expenditure made through the procurement 
Cost of survey of the company by the United States in the survey and charting 
disallowed 0f Jiquilisco Bay and its entrance, however much such struc

tures and such survey may add to the permanent wealth of the 
Republic of Salvador.

On the clear and certain evidence before us, without involving ourselves in 
speculation, but computable on the uncontradicted and direct evidence presented, 

we find the value of the franchise, computed without reference 
Value of the to future or speculative profits or any speculative or imaginary
franchise basis whatever, to be $750,000. We think also that damages

should be awarded for the value of the steamer Celia, less the 
balance of her purchase price, which remained unpaid at the closing of the business 
of the company. We find also that the value of the property of the company 
taken and left in Salvador, which was not the property of the Government, as 
before stated, but which was exclusively the property of the company, to be 
$45,000.

We are of opinion that the claimants before this tribunal are entitled to recover 
costs and reasonable attorneys' fees. Attorneys and counsel have been employed 

to obtain relief from the Government of Salvador before the 
Costs and attor- intervention of the Government of the United States was in- 
neys’ fees voked. Since intervention eminent counsel have been em

ployed whose residence and places of business are in California, 
and these, since the latter part of 1899, have been almost constantly employed in 
this matter both at Salvador and at Washington, at distances far remote from 
their places of residence and business.

These expenses have been exclusively borne by the Salvador Commercial Com
pany. Before intervention by the United States they disbursed in that behalf, 
according to the evidence, irrespective of attorneys' fees, $2,671.31 in an effort to 
secure rehabilitation of El Triunfo Company. After intervention by the United 
States the expenses of prosecuting this reclamation, borne by the Salvador Com
mercial Company, exclusive of all attorney and counsel fees, have been, according 
to the evidence, $18,864.77.

We are of opinion that fair compensation for such attorneys and counsel em
ployed after intervention, including their services rendered at the capital of
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Salvador and at Washington, is $60,000. Of the valuation of the franchise, of the 
damages for the Celia and the property taken as above stated, we think the 
Government of the United States is entitled to recover, for the behoof of its na
tionals involved in this matter, each its or his proportion in accordance with the 
number of shares held in Triunfo Company, Limited; and as those shares were 
divided into 1,000 of $100 each, each of the American citizens, including the Salvador 
Commercial Company, will be entitled, through the Government of the United 
States, to receive of this award for such property such proportion of the amounts 
as the number of shares held by each bears to the total number of shares of the 
company.

Aside from its share in the damages last mentioned, which would be represented 
by its 501 shares in El Triunfo Company, the Salvador Commercial Company is 
entitled to receive as a part of its damages all of the said expenses paid out and the 
attorney and counsel fees, in which the other stockholders, having contributed 
nothing, have no share.

We have not discussed the question of the right of the United States under 
international law to make reclamation for these shareholders 

Corporate in El Triunfo Company, a domestic corporation of Salvador,
nationality for the reason that the question of such right is fully settled

by the conclusions reached in the frequently cited and well- 
understood Delagoa Bay Railway Arbitration.

The particulars and items of the damages found are definitely stated in the 
formal award and its schedule this day signed.

The award also signed on May 8, 1902, by Judge Strong and Mr, 
Dickinson, in the amount of $523,178.64 in gold coin of the United 
States to be paid “with interest at the rate of six per centum per 
annum from the date of this award until the said amount is paid”,200 
was stated to be based on the ground that the concession “was ar
bitrarily and unjustly revoked, destroyed, and cancelled by the 
Republic of Salvador”.291 Annexed to the award was a “first schedule” 
explaining the amounts allowed on the respective items of the claim.292

The United States presented two claims to the Claims Commission 
established under the terms of the protocol of February 17, 1903, on 
behalf of Corinne B. de Garmendm, as sole legatee under the will of 
Carlos G. de Garmendia, deceased. One of the claims arose out of a 
contract made on July 7, 1877 by the Venezuelan Government, 
through the Minister of Interior, with Carlos G. de Garmendia, an 

American citizen, whereby de Garmendia agreed 
Steam service to establish a steam-vessel communication between 

New York City and the ports of La Guaira and Puerto 
Cabello, and the Venezuelan Government agreed to aid the enterprise 
with a monthly subsidy of $4,000 (Venezuelan). The duration of the

2»° Ibid. 859.
2»i Ibid. 860. ^
292 Ibid. 861. '
The second schedule referred to in the award showed “the American corpora

tion and American citizens in respect of whose claims the indemnity mentioned 
in the said award is awarded and the amount awarded and attributed to each of 
the said claims”.

315420—43------10
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contract was to be two years.293 The operations were commenced 
on December 15, 1877 and from that date the Government paid the 
monthly subsidy of $4,000 (Venezuelan) until January 15, 1879. In 
March 1879 the Government gave notice to the agent of de Garmendia 
that it would no longer continue paying the subsidy, there being due 
and unpaid one-half the monthly subsidy for January and the whole 
of that for February of that year. De Garmendia continued the 
steamship service until May 1879, when he discontinued it on account 
of the non-payment of the subsidy. For this breach of contract by the 
Government, a claim was presented for the unpaid subsidy from 
January 15 to December 15, 1879, in the sum of $44,000 (Venezuelan) 
with interest at 3 percent per annum. The American Commissioner 
(Bainbridge) in delivering the decision for the Commission, stated:

The contract was executed July 7, 1877. It expired by limitation, therefore, 
on July 7, 1879. From January 15, 1879, the contract had five months and 
twenty-two days to run. Its breach entitled de Garmendia to the amount of 
the subsidy for this unexpired term.

• ••••••
. As indicated above, this claim originated in the years 1879

mand*6 a° ^ent* anc* Mr. Garmendia, however, made no demand
interest ™ * upon the Venezuelan Government for its adjustment until the

month of December, 1889. Can Venezuela be justly charged 
with interest during this long interval? I think not. The delay in presenting

293 Ralston’s Report (1904) 10.
The claimant was also awarded indemnity for the value of an ice house, im

ported and located in the port of La Guaira at a cost of $10,000 (Venezuelan) as 
an ice factory in order to comply with a contract concluded in 1874 between the 
Government of Venezuela and H. de Garmendia, assignor of Carlos G. de Gar
mendia. Upon the discontinuance of the subsidy and the discontinuance of the 
steamers, discussed in the text above, the ice enterprise could no longer be carried 
on. In 1880 the building was destroyed “as an act of public utility” by the 
Venezuelan authorities because it prevented employees of the customhouse from 
properly watching the port. The building was at the time rented for $150 
(Venezuelan) a month. The value of the house with legal interest from the date 
of its destruction, plus indemnity for loss of rent, was claimed. The Commission 
(American Commissioner Bainbridge speaking) held that, “After the destruction 
of the ice house by the Venezuelan authorities, de Garmendia could have no 
claim for being kept out of the use of the property, but only one for the equivalent 
value of the property in money and interest thereon for the time he was without 
fault of his own kept out of the use of that sum.” CIbid. 13.)

For cases involving'concessions for the construction of buildings, see: Sofia Ida 
Wiskow de Rudloff and Frederick W. Rudloff (United States v. Venezuela), Ralston’s 
Report (1904) 182 (contract for the construction and management of a public 
market, entered into between Rudloff and the Minister of Public Works of Vene
zuela and the Governor of the Federal District, declared void by the District, 
possession of the property taken by armed forces, and wrork demolished); Lorenzo 
A. Oliva (Italy v. Venezuela), ibid. 771 (abandonment of concession, granted to 
Oliva by the municipal council of the Federal District for the construction of a 
pantheon, made necessary by expulsion). Both cases are discussed post, pp. 1864
1866. The latter case is also discussed under “Expulsion” in vol. I, ch. II, 
p. 429, of Damages in International Law.
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the claim is not satisfactorily explained, and the Government was not in default 
until it at least had proper notice that Mr. de Garmendia was asserting his right 
to compensation.

• •••*•»#

The principal sum of $32,923.31 (Venezuelan) will bear interest at the rate of 
3 per cent per annum from December 2, 1889, deducting the amounts paid. On 
this basis the balance due on December 31, 1903, the anticipated date of the final 
award by this Commission, is the sum of $30,538.19 (Venezuelan), equivalent to 
the sum of $29,363.64 in gold coin of the United States.

In 1898 the Orinoco Shipping & Trading Co. (Ltd.) purchased the 
assets of two Venezuelan corporations. Among the assets was a 
franchise known as the “Grell concession” which provided for the 
establishment of a regular steamship line between Ciudad Bolfvar 
on the Orinoco River and the ports of Curagao and Trinidad, and the 
principal ports of Venezuela, and included permission to navigate 
the Macareo and Pedernales Channels of the Orinoco notwithstanding 
a law of 1893 prohibiting vessels engaged in foreign trade with Ciudad 
Bolivar from proceeding otherwise than by the Boca Grande (Great 
Mouth) of the river. The concession was to have a duration of 
fifteen years, and its transfer to the shipping company was recognized 
by Executive decrees. The Government was at the time indebted to 
the Orinoco Red Star Line, one of the Venezuelan corporations above 
referred to, for services rendered. In accordance with the terms of 
an agreement with the shipping company of May 10, 1900, the 
Government paid and agreed to pay certain amounts and also granted 
an extension of the concession for a further term of six years, that 
is, until 1915.

By Executive decree of October 5, 1900 the 1893 law was repealed, 
thereby destroying the exclusive right enjoyed by the company in the 
navigation of certain channels of the Orinoco. By a later Executive 
decree of December 14, 1901, the Government annulled the extension 
of the concession granted on May 10, 1900.

The company, which had endeavored to carry out its part of the 
contract irrespective of the decree of October 5, 1900, seems to have 
given up in despair and abandoned navigation between La Guaira and 
the Orinoco, although it maintained its service between Ciudad 
Bolivar and Trinidad until interdicted by the Venezuelan Govern
ment, May 31, 1902, on account of the disturbed state of the country.

On April 1, 1902 the shipping company, a British company, of 
which all except seven statutory shares were owned by American 
citizens, assigned its assets, including its Venezuelan franchises and 
properties and all claims and demands in its favor against Venezuela, 
to the Orinoco Steamship Company, which had been incorporated in 
New Jersey in January 1902.294

20* 1908 For. Rel. 780-786.
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The claim submitted on behalf of the latter company to the 1903 
Commission established by the United States and Venezuela for the 
settlement of outstanding claims, consisted of four items:295 (1) $1,209,
701.05 for losses sustained as a result of the decree of October 5, 1900, 
which destroyed the exclusive right of navigation; (2) $19,219.19 due 
under the contract of May 10, 1900; (3) $147,638.79 for loss sustained 
during the revolution and for services rendered to the Government; 
and (4) $25,000 for counsel fees and expenses incurred in protecting 
its rights. Umpire Barge awarded $28,224.93,296 the amount found 
due for services rendered the Government subsequent to the transfer 
to the American company of all the rights of the British company.

The first item was rejected by Barge (a) because in his opinion the 
concession did not confer the exclusive right of “navigation of said 
channels of the Orinoco”, (b) because of the existence of a Calvo 
clause in the concession, and (c) because the transfer of the conces
sion to the American company was not notified to the Government. 
The second item was rejected for reasons identical with (b) and (c) 
above and because it was not satisfactorily proved that the amount 
claimed was then due. Other than the amount allowed on the third 
item, $28,224.93, $60,000 was disallowed for reasons based on the 
merits of the items while practically all of the remainder was dis
allowed for the reason that the transactions took place prior to the 
transfer of the rights of the British company to the American com
pany and for the reason that the transfer was not notified to the 
Government. The item of $25,000 for counsel fees was disallowed 
because “the greater part of the items of the claim had to be dis
allowed” and because the items of the claim allowed had not been 
presented to the Government for payment.

Thereafter, the company requested a re-examination of the award. 
The United States took the position that a decision of an arbitral 
tribunal is final provided it acts within the terms of the protocol; that 
the protocol of 1903 provided that the Tribunal “shall decide all 
claims upon a basis of absolute equity, without regard to objections 
of a technical nature or of the provisions of local legislation”; and that 
items of the claim amounting to about $70,000 had been rejected for 
the reason that either by the terms of the concession or by the pro
visions of local law it was necessary for the claimant to notify the 
Government (the debtor) of the transfer of the claim—a rejection in * 298

295 Ralston’s Report (1904) 72.
298 Ibid. 83 et seq.
In assuming jurisdiction over the claim, Umpire Barge relied upon the fact that 

the protocol of February 17, 1903 did “not speak—as is generally done in such 
cases—of all claims of citizens, etc., which would rightly be interpreted ‘all claims 
for injuries done to citizens, etc.,’ but uses the usual [unusual] expression ‘all 
claims owned by citizens’ ”. (Ibid. 85.)
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“disregard of general equity” in the face of the fact that the transfer 
“did not injuriously affect the rights of the debtor” and that the 
Government had “actual knowledge” of the transfer.297

By an agreement of February 13, 1909 between the two Govern
ments, this claim and two others were submitted to 

Rehearing arbitration at The Hague. Article I of the protocol
stipulated that the Arbitrator should “first decide 

whether the decision of Umpire Barge, in this case, in view of all the 
circumstances and under the principles of international law, is not 
void, and whether it must be considered so conclusive as to preclude 
a reexamination of the case on its merits”; 298 and that “If the arbitral 
tribunal decides that said decision must be considered final, the case 
will be considered by the United States of America as closed; but on 
the other hand, if the arbitral tribunal decides that said decision of 
Umpire Barge should not be considered as final, said arbitral tribunal 
shall then hear, examine and determine the case and render its decision 
on the merits.” 299

The Tribunal was organized and met at The Hague in 1910. It 
was composed of Heinrich Lammasch, of Austria, as Umpire and 
Gonzalo de Quesada, of Cuba, and Auguste M. F. Beernaert, of Bel
gium, as Arbitrators. Their decision was announced on October 25, 
1910.300

It was held that “when an arbitral award embraces several inde
pendent claims, and consequently several decisions, the nullity of one 
is without influence on any of the others, more especially when, as in 
the present case, the integrity and the good faith of the arbitrator are 
not questioned”. As to the first item of the claim for $1,209,701.04, 
previously submitted to the United States-Venezuelan Commission, 
concerning which it was alleged that Umpire Barge had an inexact 
appreciation of the contract and the claim based upon it and conse
quently “fell into an essential error”, it was held that since the award 
reproduced the Grell concession textually, it was not for this Tribunal 
to say whether the Umpire’s appreciation of the facts and the inter
pretation of the documents “had been well or ill judged”. As to the 
second item of the claim for 100,000 bolivares ($19,200), which was 
allowed by the Tribunal, it was held that Venezuela had by the agree
ments of 1903 and 1909 renounced invoking the Calvo clause and 
that the case involved not the cession of a concession but of a debt, 
the omission to notify which constituted but a failure to observe local 
legislation and could not be considered “as required by absolute equity, 
at least when the debtor actually possessed knowledge of the cession

297 1908 For. Rel. 784. 785.
298 II Malloy 1881, 1882.
299 Ibid.
300 Scott, The Hague Court Reports (1916) 228, 230-234.
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and has paid neither the assignor nor the assignee”. As regards the 
the third item of the claim, the Tribunal held that such parts thereof 
as had been rejected by Umpire Barge on the ground that the assign
ment of the claim had not been notified to the Venezuelan Govern
ment should be allowed, i.e., $1,053 for the transport of passengers 
and merchandise in 1900 and $25,845.20 for the hire of four steamers 
from July 1900 to April 1902, and $769.22 for the amount remaining 
due for the retention and hire of two vessels from March 21 to Sep
tember 18, 1902. As to the fourth item of the claim, for $25,000 for 
counsel fees and expenses of litigation, the Tribunal awarded $7,000 
“ex aequo et bono” for the reason that this item had been rejected in 
the earlier award on the ground that the greater part of the claim had 
been rejected whereas by the present award some of the claims were 
admitted.

The Tribunal declared “void” the decision of Umpire Barge with 
respect to the items just named ($19,200, $1,053, $25,845.20, and 
$769.22); allowed these items together with interest thereon at three 
percent, the legal rate in Venezuela, from the date of the claim (June 
16, 1903); allowed $7,000 for counsel fees and expenses of litigation; 
and rejected the claim “for the surplus, the award of umpire Barge of 
February 22nd, 1904, preserving, save for the above points, its full 
and entire effect”. 301

The claim of the Compagnie Generate de VOrenoque or Company 
General of the Orinoco (France ^.Venezuela) 302, arbitrated in accordance 
with the protocol of 1902, arose, inter alia, out of the rescission by the 
High Federal Court of Venezuela in 1891 of two concessions granted 
in 1885 and 1887 to the claimant company’s assignors for the exploita
tion of all mineral and vegetable products in and the extensive develop
ment of the territories of the Upper Orinoco and Amazonas territories 
during a period of thirty-five years and for the exclusive exploitation 
of sarrapia for a period of twenty-five years in a described area. The 
company had made rapid progress in performing the work required, 
steamboats had been put on the Orinoco and regular communication 
was established between the upper and lower Orinoco—despite the 
discovery during the progress of the work of two rapids not named 
in the concession as well as the discovery that while at one season of 
the year the Orinoco reaches a mighty flood height, at other seasons 
the water is so low as to make it impossible to carry boats needed 
for the general navigation of the river. The discoveries necessitated 
additional expenditures on the part of the company. In 1890 a 
ministerial decree authorized proprietors of sarrapia and other natural 
products to export them freely, upon payment of the same duty as

801 Ibid. 234.
302 Ralston’s Report (1906) 244.
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the company. Meanwhile the company published a map of the 
territory covered by the concessions wherein territory was described 
which was claimed by Colombia. On May 28, 1890 Venezuela 
instituted proceedings to rescind the concessions and on May 17, 
1891 His Majesty the King of Spain made an award in the boundary 
dispute between Colombia and Venezuela unfavorable to the latter. 
At the time of the decree (October 14, 1891) of the Federal court 
rescinding the contracts and condemning the company to pay damages 
for their non-fulfilment, as well as expenses and costs, the company 
had expended 2,373,317.89 francs in the enterprise, after deducting 
from the expenses the sums actually received for products exported 
under the concessions. It was not allowed to enjoy the benefits of 
the concessions for the year 1890 and thereafter. In 1891 armed 
forces of the local governor at San Fernando de Atabapo attacked 
vessels of the company. Thereafter, the company’s property was 
seized, burned, or sequestrated, and finally such as remained was sold 
at a nominal figure to satisfy the judgment.

Meanwhile the company at a shareholders’ general meeting held 
in Paris on May 30, 1890 resolved to dissolve and wind up the business 
and appoint a liquidator. It attempted to transfer its rights to an 
English company but the Venezuelan Government refused “to ac
knowledge the new company and to transfer to the same the rights and 
concessions of the French Company” on account of difficulties with 
Great Britain over the boundary between Venezuela and British 
Guiana and possibly as a result of the status of the territory covered 
by the concessions. The company then resolved to transfer its rights 
to a Belgian company but this plan also failed.

Umpire Plumley, in his decision of July 31, 1905,303 held that there 
existed matters “of wrong” toward the company not determined by 
the decree of October 14, 1891, and that since the company had made 
no counterclaim or claims in set-off in the suit terminated by the 
decree (it had not appeared in the suit), the claims of the company 
which might have been pleaded as counterclaims or claims in set-off 
were not res judicata,304 He also held that the decree of October 14, 
1891, did not settle anything that happened after May 28, 1890, the 
date on which the Government instituted suit, and that for actions 
occurring posterior to that date the Tribunal had jurisdiction.

With respect to the expenses incurred by the company in its efforts 
to resuscitate the enterprise, the Umpire held that while such expenses 
may have been necessary they were “not a proximate result of the 
primary act” 305 for which the Government was responsible; that 306 —

303 Ibid. 322.
804 Ibid. 357-358.
805 Ibid. 363.
806 Ibid.
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. . . The Venezuelan Government might make a new contract but it was not 
bound to do so. It might recede from its suit for rescission, but it had a right to 
refuse to do so. These were matters of negotiation, and that they resulted un
favorably to the wishes of the company is unfortunate, but it does not add to the 
pecuniary responsibility of the respondent Government.

With respect to the frustration of the assignment, the Umpire held 
that the Government of Venezuela had the sovereign right to prevent 
the assignment, despite the provision for unrestricted assignment, but 
that its action violated the agreement and there was “substituted 
therefor the duty of compensation”.307 He stated 308 that the damages 
suffered by the claimant company because of the injury it received 
through the action of the respondent Government in reference to 
the contract with the British company were—
substantially the value of the concession at that time. There are minor matters 
which if definitely known in character, amount, and value might be considered, 
reckoned wTith, and deducted from this sum, but they are left all too vague to be 

of evidential value, and hence they are omitted from considera- 
Approximate tion. Approximate equity is all that can be required and all
equity that can be gained from a case so indefinite in many of its

important facts. Substantially the property of the company 
was dispersed and disposed of to its entire loss, though its inability was not 
through any inherent weakness of its own, but resulted from the conditions which 

environed it. In 1890 it was in a situation to be relieved of 
Condition as its indebtedness through aid of the British company. The
it was in 1890 sovereign act of the respondent Government prevented this.

There is no inequity if that Government be asked to take 
up the load just as it was when this act of sovereignty was interposed. The 
value of the concession may certainly be regarded as equivalent to the sum which 
the British company was about to pay for it. That sum was the amount of its 

indebtedness at that time, which was stated at 1,636,078.17 
Indebtedness francs, to which may be added 25,000 francs, the sum repre
plus expenses sen ting the expense attending the contract with the British

company, which was thwarted by the intervention of the re
spondent Government. This makes the sum of 1,661,078.17 francs. To this 

interest for fifteen years will be added 747,485.18 francs, which 
Interest is the approximate length of time during which this sum has

been in default, making a sum total of 2,408,563.35 francs, 
for which sum the award will be drawn.

Umpire Thornton of the Commission established in accordance with 
the convention of July 4, 1868 between the United States and Mexico, 

had before him a claim arising out of a contract provide 
Railroads: mg for the construction of a railroad, made in 1856

between the Mexican Government and George L. 
Hammeken.m The railroad was to be constructed between Mexico 807 808 809

807 Ibid. 360.
808 Ibid. 365.
809 George L. Hammeken and Louis Stanislas Hargous (United States v. Mexico), 

ms. Department of State, National Archives, docket 158.
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City and Tacubaya. The claimant was originally to construct a 
wooden railway but later he was induced by the Mexican authorities to 
build an iron railway upon the promise of greater facilities and immun
ities. The road was opened for traffic on January 1, 1858. During 
that year Zuloaga took possession of the capital and Miramon was 
elected President of Mexico. Between 1858 and 1859 the de facto 
authorities despoiled the claimant of many rights. Subsequently on 
May 2, 1862 the Mexican Government awarded the claimant $100,000 
for his losses occasioned by the acts of the de facto authorities. This 
sum was to be paid out of the proceeds of a loan which was to be nego
tiated in a treaty with the United States but the treaty failed of rati
fication. When the Commission was organized under the 1868 con
vention, Hammeken claimed $300,000 as a “moderate allowance”. 
With respect to the effect of the tentative settlement, the Umpire 
stated that “By allowing this indemnity the Umpire conceives that 
the Mexican Government admitted that an injustice had been done 
to the claimant, and by the Mexican authorities” and that “The 
Umpire cannot concur in the suggestion of the agent of Mexico that 
the grant was a ‘gracious donation'.” In assessing the amount of the 
indemnity, he held that—
nothing can be fairer than to refer to the agreement which was come to between 
the Mexican Government and the claimant in 1862. This agreement was for the 
payment to the claimant of $100,000 by instalments at stated, though condi
tional, periods. Both parties believed at the time that the indemnity would be 
paid to the claimant. The amount therefore with the conditions of payment 
annexed, may certainly be taken as the fair value of the claim at that time.810 811

The majority of the Chilean-United States Claims Commission 
established in accordance with the convention of 1892 awarded 
$155,232 United States gold in the case of Edward C, Du Bois?n an 
American citizen, who was the subcontractor of Henry Meiggs, an 
American citizen and the assignee of a contract granted by Peru in 
1871 for the construction of a railroad. Du Bois constructed and put 
in running order thirty-five miles of road and had considerable work 
done and material on hand toward the completion of another section. 
In 1880-82 Chilean forces landed at Chimbote, Peru, and although 
the town was unfortified and there were no Peruvian soldiers within 
hundreds of miles, they appropriated, despoiled, and destroyed the 
property. After Meiggs' death any claim arising out of these incidents 
was ceded and passed over to Du Bois. The majority of the Com
mission (Messrs. Claparede and Goode) held that— 
the Government of Chile should be held responsible for the wanton and unneces

810 Ibid. This was the amount awarded. Interest was also allowed on this 
amount from July 1, 1863.

811 Shield’s Report (1894) 20, docket 2.
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sary destruction of claimant’s property at Chimbote by General Lynch, in 
command of the Chilean forces.312
The amount awarded is otherwise unexplained.

The Arbitral Tribunal established by Great Britain and Colombia 
in accordance with the convention of July 31, 1896,313 rendered an 
award on October 17, 1899 in favor of Messrs. Punchard, McTaggart, 
Lowther and Company, a British partnership, in the amount of £40,000 
or one million Swiss francs, because of the cancelation (in October 
1893) by the Government of Antioquia of an agreement between the 
partnership, the Government of Antioquia, and the Government of 
Colombia, for the construction of a railway connecting the city of 
Medellin with the Magdalena Kiver. The partnership claimed 
£642,309.314 315

The Tribunal stated that in determining whether the series of con
tracts comprising the agreement were validly concluded, which of the 
parties had violated them, and the amount of the damages and interest, 
it would apply Colombian law which was in conformity with inter
national law. It held that even if the time for the plaintiffs to provide 
certain funds had arrived at the time of the annulment, it was not for 
one party to a contract—in the absence of a stipulated period in the 
contract for payment—to make the decision that such time had 
arrived and, without a demand, ipso facto treat the other party as in 
default.

On the subject of damages, the Tribunal stated: 316
The damage caused to one party by the illegal breaking of the contract com

prises, as a rule, all the expenditures which it has made uselessly in carrying out 
its contractual obligations {damnum emergens), on the one hand, and, on the 
other hand, all the profits which the regular performance of the contract would 
have brought it {lucrum cessans).

This would be true in this case if, without the breach by the other party, the 
plaintiffs themselves had executed the contract to the end and if by so doing they 
had actually made a profit.

But, this supposition would not square with the facts in the case.
Everything leads us to believe, on the contrary, that in this particular case 

the breach, far from depriving the plaintiffs of a profit, came just in time to get 
them out of difficulties and to relieve them of confessing them- 

Lucrum cessans selves incapable of fulfilling the most essential of their pledges: 
disallowed that of providing the funds needed for the construction of the

line, out of their own money or by means of a loan.

312 Ibid. 32. See also ms. Department of State, National Archives, 2 Opinions, 
U. S. and Chile, convention of August 7, 1892, pp. 16-36, docket 2, Decision 
No. 28.

313 The Tribunal was composed of Dr. Schmid and Dr. Weber, jurists, and 
M. Weissenbach, ex-director of Swiss railways. By the terms of the agreement 
they were selected by the Swiss Federal Council. (88 Br. & For. St. Paps. 
(1895-96) 19.)

314 La Fontaine, Pasicrisie internationale (Bern, 1902) 544.
315 Ibid. 545, 552, translation.
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Damnum
emergens
allowed

But supposing that they had overcome all difficulties, that they had triumphed 
over the bad condition of the money market and had succeeded in placing the 
loan, this result could not have been attained except at the cost of excessive sacri
fices, sacrifices which would have rendered any hope of profit vain; besides having 
lost not a little time, compelled to hurry excessively to finish in time, they saw 
very clearly their profits eaten up by the usurious rate for money and the extra 
expenses arising from the necessity for pushing the work.

It would therefore be unfair to allow the plaintiffs any sum whatever, under 
these circumstances, by way of lucrum cessans for an occurrence which probably 
did not deprive them of any appreciable gain.

The indemnity to be granted should therefore be intended simply to put the 
plaintiffs in the position in which they would have been if they had never 

made a contract with the opposing party; it should indemnify 
them for the damage suffered, not because of the breach, but 
because of the conclusion and the partial fulfillment of the 
contract. That is, the compensation should be limited to the 

damnum emergens, to reimbursement of the expenditures made.

The Tribunal relied on (1) the established facts of the case, (2) an 
abstract of accounts submitted by the plaintiffs, and (3) experience 
in technical matters. It considered various items of the account 
as plausible and not exaggerated and not disproportionate to the size 
of the undertaking and the duration of the work. As it allowed a 
“round sum”, judging ex aequo et bono, it did not require detailed proof 
of the different items appearing on the books of the firm.

In addition to allowing “the expenditures occasioned to the plaintiff 
by the execution of the contract”, the Tribunal allowed (1) interest 
at 6 percent from 1893 to 1899, (2) “A supplementary indemnity for 
indirect losses (expenses subsequent to 1893, annulling of contracts 
with sub-contractors, employees, etc.)”, (3) part—“at least half”—of 
the expenses caused to the plaintiffs by prior arbitrations and the 
negotiations preceding them. »

The Tribunal explained that the amount of £40,000 allowed as 
damnum emergens could not be considered by the defendant as too high 
since it had rendered verification on the spot impossible and as a larger 
amount had been mentioned in 1895 by the Under Secretary of Finance 
of Colombia as a compromise figure. The sum awarded included the 
price of drawing up plans and the defendant was granted the right to 
return of the plans. Six contracts made between the parties in 1892 
and 1893 were declared annulled. In conformity with article IV of the 
arbitral agreement, the Tribunal ordered that the sum awarded 
should be paid within six months (to the Political Department of the 
Swiss Confederation) and that in the event of non-payment moratory 
interest should be payable at the rate of 6 percent per annum. Bonds 
given by the plaintiffs for the performance of the work were declared 
void and a £10,000 note deposited for that purpose was ordered 
returned. Each party was ordered to bear its own costs but the costs 
of the arbitration were charged 60 percent to the defendant and 40
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percent to the plaintiffs, “since the amount which this decision awards 
them is much less than what they claimed in their main arguments”.

On December 14, 1883, Edward MacMurdo (also spelled Mc- 
Murdo), a citizen of the United States, received the grant of a conces
sion from the Government of Portugal for the construction of a railway 
from the port of Lourengo Marques to the frontier between the terri
tory of Portugal and the Transvaal. He proceeded at once (in con
formity with the terms of the concession) to form a company under 
the laws of Portugal for the construction of the railway, under the 
name of the Lourengo Marques and Transvaal Railway Company. 
In May 1884 he assigned the concession to the company and received 
therefor 498,940 of the total of 500,000 shares of its stock. MacMurdo 
agreed to construct the railway in consideration of the transfer to 
him of all the debenture bonds of the company, which he was, however, 
unable to float and he then sought to obtain the necessary capital 
in England. His efforts in that direction resulted in the formation in 
London of the Delagoa Bay and East African Bailway Company, 
having a share capitaTdI~£50(5^)00. Under the auspices of the latter 
company the funds required for the completion of the railway w.ere 
to be secured. MacMurdo assigned his shares and bonds in the 
Portuguese company to the English company, as well as the benefit 
of his contract with that company of May 1884, and in return the 
English company agreed to indemnify him in respect of the contract, 
to give him its entire issue of stock, and to pay him £115,000. The 
English company thereupon issued bonds to pay MacMurdo and to 
raise the money for building the road. The action of MacMurdo 
in securing the formation of the English company was approved by 
the Portuguese Government, its only reservation being that the 
concession should not be transferred to that company.

The construction of the road was proceeded with in accordance with 
plans approved by the Portuguese Government on October 30, 1884. 
No intimation of any change in those plans was made until July 24, 
1887, when a plan was presented to the resident engineer of the 
British company at Lourengo Marques by the Portuguese official 
engineer, Major Machado, in a letter in which it was intimated that 
the Portuguese Government required the extension of the railway to a 
point nine kilometers beyond the limit fixed in the original and ap
proved plans. Both the British and the Portuguese companies pro
tested against the additional requirement.

In January 1888 the Portuguese Minister of Marine and Colonies 
wrote to the President of the Portuguese company stating that the 
frontier between the Portuguese territory and that of the Transvaal 
had not been determined. Subsequently in October 1888, the Portu
guese Government issued a decree fixing the terminal point of the 
railway at a distance eight kilometers beyond the terminus set in the
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original plans; it also fixed eight months (ending June 24, 1889) for 
the completion of the extension of the road. Against this decree the 
Portuguese company, at the instance of the British company, protested 
on the ground that it would be impossible to complete the road within 
that period. The period specified included the whole of the rainy 
season from November until May. At the expiration of the period 
named the Portuguese Government annulled the concession and 
seized the railroad on the ground of non-performance of the contract.

MacMurdo died in London on May 8, 1889 and thereafter the 
United States interceded on behalf of the heirs of MacMurdo, Katherine 
A. MacMurdo being his widow and sole executrix and legatee. The 
United States and Great Britain cooperated in pressing for an inter
national arbitration. Although the Portuguese Government at first 
took the position that it could recognize only the Portuguese company 
through which the rights of the foreign interests should be asserted, 
on June 13, 1891, a protocol providing for the submission to arbitra

tion of the task of fixing “as it shall deem most just, 
Arbitration the amount of the compensation due by the Portu

guese Government to the claimants of the other two 
countries” in consequence of the rescission of the concession and the 
taking possession of the railroad, was signed at Bern by representa
tives of Portugal, Great Britain, and the United States.316 The 
President of the Swiss Government, who was asked by the repre
sentatives of the three countries concerned to name three Swiss jurists 
to arbitrate the case, named Joseph Blaesi, Vice President of the 
Federal Court at Lausanne; Andreas Heusler, professor of law in the 
University of B&le; and Charles Soldan, President of the Council of 
State of the Canton of Vaud, as Arbitrators.

In the memorials filed by the claimant Governments in February 
and March 1892 the United States claimed £760,000, or $3,693,600, 
while Great Britain claimed £1,138,500, or $5,533,110—a total 
amount of $9,226,710.317

On March 31, 1896 the pleadings and proofs of the parties in 
interest had been filed and on that date the Arbitrators (at Bern) 

. decided to appoint an expert (the number of experts
Mpert*tment °f was later increased to three) to go to South Africa and 

to report upon certain interrogatories presented. This 
was done upon application of the parties to the proceedings.

The brief “Decision and Final Award of the Dela- 
Final award goa Bay Court of Arbitration”, signed by the Arbi

trators on March 29, 1900, read in part:
1. The Government of Portugal, the defendant, is sentenced to pay to the

818 II Malloy 1460, 1461, 1462.
317 The pound is calculated at $4.86.
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Government of the United States of North America and that of Great Britain, 
the plaintiffs, in addition to the £28,000 paid on account in 

Amount 1890, the sum of 15,314,000 francs in Swiss lawful money,
with simple interest on said sum, at the rate of 5 per cent 

per annum, from the 25th day of June, 1899 [89], to the day on which payment 
shall be made.

2. This sum, after the deduction of what shall be necessary to meet the costs 
of the arbitration, which are payable by the plaintiffs, and, 

arbitration- besides, the balance remaining due of the amount on which
distribution £28,000 were paid on account in 1800, shall be applied to the

- payment of the holders of the debenture bonds of the Delagoa
Bay Company, and to the payment of other creditors of said company, if any 
there be, according to the category of each.

The plaintiffs shall prepare, to this effect, a schedule of distribution.
The Government of Portugal shall pay to that of the United 

American States the sum which, according to said schedule, Mrs.
bondholder McMurdo, who is represented by the latter Government,

shall be entitled to receive as a holder of first and second
debenture bonds.

It shall pay the remainder to the Government of Great Britain for the account 
of all the other claimants.

3. The period of six months, fixed by the last paragraph of Article IV of the 
arbitration convention, shall begin to-day.

4. As to the expenses: The expenses incurred by each party shall be paid by
it. The costs of the arbitration, according to the statement 

Expenses to be furnished in conformity with Article V of the convention,
shall be equally borne by the three parties concerned; that is 

to say, one-third by each of them.
5. The petitions of the parties, so far as they differ from the above conclusion, 

are rejected.
6. An authentic copy of this award shall be transmitted, through the Swiss 

Federal Council, to each of the three parties concerned.* 318

"Reasons” for 
the award

On May 30, 1900, a statement of “reasons” for the 
award, called the “Complete Award” or “Sentence 
jinale”, was approved by the Arbitrators.319

In part I of the latter it was explained that under the terms of 
submission the only task assigned to the Tribunal was that of “fixing 
the amount to be allowed”.

In part II it was explained that the “Portuguese company . . . 
continued to be the concessionaire up to the rescission”—the English 

company merely becoming the owner “of nearly all 
Applicable law the stock of the Portuguese company”—and that the 

applicable law was Portuguese law which did “not 
contain any particular provision on the decisive points that would

318 1900 For. Rel. 903-904; ms. Department of State, National Archives, 
Minister John G. A. Leishman to Secretary Hay, March 29, 1900, 32 Despatches, 
Switzerland. See also unnumbered despatch of James T. DuBois, in charge 
of the American Legation at Bern, to Secretary Hay, June 18, 1900, ibid.; Secre
tary Hay to Ambassador Choate, June 28, 1900, ms. Department of State, 
National Archives, 33 Instructions, Great Britain, no. 403, p. 425.

318 La Fontaine, Pasicrisie internationale (Bern, 1902) 398 et seq.



depart from the general principles of the common law of modem 
nations”.

Part III dealt with the “Juridical nature of the ‘compensation7 to 
be allowed”. As to this, the Tribunal said:
... Is the “compensation” to represent reparation for an injury done 

unlawfully? Or must it make up an equivalent of the interest the claimants 
would have had in the carrying out of a contractual engagement? Or else again 
are the claimants merely entitled to have a sum by which Portugal, unless it 
returned it, would be unlawfully enriched returned to them?

The manner of computing the compensation and therefore the figure thereof 
must obviously vary according to the solution which will be adopted. In the 
first alternative, the compensation will be in the nature of damages [dommages et 
int&rets] that is to say that it must make up an equivalent for the damage suffered 
and the profits missed. *

In the second alternative, the compensation would represent the interest of the 
claimants in having the engagement subscribed by Portugal (Article 42 of the 
concession) fulfilled, namely to turn over to those entitled thereto the proceeds 
of the sale of the railway by auction.

Finally according to the third method, the compensation should be equal to 
the estimated price of the property taken, computed either by an appraisement 
or on the basis of the useful and natural expenses of the former owners for the 
creation or acquisition of said property with or without deductions.320

The Tribunal rejected the contention of Portugal that the question 
of the method to be adopted was foreclosed by the use of the word 
“compensation77 in the protocol of submission.321 The choice among 
the three methods of assessing the amount to be awarded was deter
mined by reference to the question whether “the rescission decree 
issued and possession of the railway line [were] taken in accordance 
with the deed of concession77. The Tribunal was of the opinion that 
Portugal by fixing (on October 24, 1888) “unilaterally, a total peremp
tory time limit of eight months for the production of plans of the last 
section, their approval and their execution . . . went beyond 
the bounds of the concession77 as there should have been either an 
additional agreement as to the time needed for the laying of the final 
section or the matter should have been referred to arbiters under 
article 53 of the concession.322 It stated:323

It' is therefore unnecessary to specify the juridical nature of those acts. Since 
they cannot be justified by clauses of the concession itself and since it cannot be 

said that the concessionaire incurred them as a consequence 
of that concession, there is only one principle of law which can 
be applied to determine the “compensation” to be allowed by 
the Tribunal; that principle can only be that of damages 
[dommages et inttrUs], that of the id quod interest, including ac

cording to universally accepted rules of law, the damnum emergens and the lucrum 
cessans: the damage that has been sustained and the profit that has been missed.

320 Ibid. 399, translation.
321 Ibid.
323 Ibid. 400-401.
323 Ibid. 402.

CONTRACTS AND CONCESSIONS 1697

Damnum 
emergens 
and lucrum 
cessans



1698 CHAPTER VI

Whether one would, indeed, brand the action of the Government as an arbi
trary and despoiling measure or as a sovereign act prompted by reasons of State 
which always prevails over any railway concession, or even if the present case 
should be regarded as one of legal expropriation, the fact remains that the effect 

was to dispossess private persons from their rights and priv- 
"Full repa- ileges of a private nature conferred upon them by the conces-
ration” sion, and that in the absence of legal provisions to the con

trary—none of which has been alleged to exist in this case— 
the State, which is the author of such dispossession, is bound to make full repara
tion for the injuries done by it.

Extenuating
circumstances

The Tribunal pointed out, however, that “the incorrect procedure” 
adopted by Portugal “which unavoidably involves its liability is 
more one of form than of substance”; that “the time limit which 
arbitrators would have found equitable and necessary for the com
pletion of the line, would have exceeded very little or not at all, the 
eight months that had been agreed on, and that, in spite of the inter
vening rains, the line might have been completed within that time, 

if the work on the first section had been substantially 
made and if the company had been put on suitable 
financial basis”; and moreover that when the company 

was first asked about the time needed for the completion of the line, 
it had nothing to say, and later indicated that it had no objection 
“provided the indicated terminus coincided with the frontier”. It 
was explained that “All those circumstances ... do alleviate” 
the liability of Portugal and “warrant ... a reduction of the 
amount to be allowed”, and that they “particularly exclude here and 
now the allowance of exemplary and punitive damages such as those 
which might have been demanded, strictly speaking, by any victim 
of arbitrary treatment absolutely unmerited”.324

Part IV of the statement of the Arbitrators dealt with “The prin
ciples governing the assessment of damages”. The claimants com
puted “the injury suffered” by “the value of the English company's 

securities: face value of the bonds and market value 
andbond8tOCkS stock at the time preceding the order setting a

^ time limit of eight months”. The Tribunal stated that 
it was impossible to accept that method of computing the indemnity; 
that the claimants were only “parties to the case as representatives of 
the Portuguese company” and that company had “nothing in common 
with the stock of the English company”; that even if the two com
panies were treated as one, “it would be impossible to call actual 
injury either the loss of a sum in stock that is purely nominal and, on 
which, it is a well-known fact that there was not a single cent paid”, 
or “on that of an amount in bonds of £750,000 of which only a part 
actually brought advantage to the concern” and a considerable 
portion of which were not used for purposes of the railway; and that

Ibid.
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Capitalized
income

“the gambling value of securities of any enterprise that is being 
formed, as also their face value whether paid up or not, may con
siderably differ either way from their actual and intrinsic value as 
it would result from the average income which alone constitutes the 
real value of the enterprise”.325

The “average income” of the enterprise was not known at the time 
the case was opened; in 1897 and 1898, however, “owing to the time 
that was necessarily taken up in the investigation of the case”, a 
survey was made by experts who ascertained “the actual financial 
results for the fiscal years following 1895, which was the year when 
connection was made with the Transvaal”. The Tribunal decided 
that “It is therefore in the light of the report of the technical experts 
that an appraisement of the line must be made and the indemnity 
due to those who were dispossessed fixed, which indemnity must in 

principle be reckoned according to the capitalized 
income.” It explained that it could not “dispense 
from taking into account in the appraisement of the 

railway in dispute the prospects of a gradual increase in its income”, 
particularly since the railway enjoyed a monopoly in a new country 
susceptible of great development, but that it kept in sight “the fact 

that such a computation made in advance on the 
Increased profits basis of purely theoretical data cannot hope to be 

absolutely accurate but only comparatively likely” 
and reserved “the right to take into fair account in this computation 
of probability, all other favorable and unfavorable chance that may 
hereafter have some influence on the marketable value of the line”.320

With respect to the length of the period during which the profits 
should be computed, the Tribunal adopted the period stipulated as 

the length of the concession in article 28 of the con
tract, i.e., 35 years, and treated the case as one of 
“an anticipated redemption”. The general method 

of indemnification adopted was to credit the claimants with (1) “the 
actual or at least likely profits in those thirty-five fiscal years (after 
deducting the losses experienced in the first fiscal years which, it is 
known, resulted in a loss)”, and (2) “the price Portugal should pay 
after thirty-five years in order to redeem the line”, which according 
to article 28 of the concession was a price “equal to the average 
income of the seven last years multiplied by twenty”.327 It explained 
that “In order to satisfy on that dual basis, the figure of the whole 
indemnity due at any fixed time, that of the rescission for instance, 
it is enough to add the several sums graded along the thirty-five 
years after being all brought to one date through the deduction of 826 827

Period of conces
sion

826 Ibid. 402-403. 
828 Ibid.
827 Ibid. 403-404.
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the discount credited to the intermediate years”, but that “That 
mode of reckoning the indemnity by taking into consideration the 

whole thirty-five year period ... is only impera
tive when it is admitted that the increase in the income 
will be maintained and continue without interruption 

until the year when the concession is redeemed” and the experts had 
determined that the limit of the transporting capacity of the railroad 
that could be achieved with the present track could be assumed to be

Limit of increase 
of income

reached in 1907.328
The experts estimated the coefficient of yearly increase at 10 per

cent. Portugal objected to this figure on the ground that such a 
rate of progression was already disproved by facts and that it did 
not take into account the hazards of the enterprise in a new country. 
The claimants, on the other hand, asserted that the track would 
beyond doubt be duplicated when the limit of the capacity of the 
single track was reached and that therefore the 10-percent progression 
should be accepted as likely. The Tribunal decided that the argu
ments for and against the rate offset each other and adopted the rate 
suggested by the experts. It agreed with the experts that the latter’s 
determinations should not be separately modified but should be con
sidered as a whole and therefore adopted the system of the experts 
according to which the maximum income which was the basis for 
reckoning of the redemption price should be reached in 1907, “so 
that on and after that date the income will be constant and therefore 
the value of the line and its redemption price will consequently stand 
stationary”.329 It was explained that 330—

The acceptance of that type of thesis has the effect of making it possible to 
take as the redemption year any one year later than 1906 and to ignore the profits 

of the subsequent years, the profit of the subsequent year being 
The redemption* compensated by the discount which should be deducted in 
year addition to the redeeming principal so as to take into account

the fact that the payment is anticipated. In other words, 
disregarding the time subsequent to 1907, the financial results of which would 
no longer in any way modify the computation, we may assume that the redemp
tion was already effected on December 31, 1906, on the basis of the maximum 

income admitted by the experts, that is on the results of the 
The value of the year 1907. The full value of the railway established in this 
railway way wthus 5e made equivalent to the price which the Portu

guese Government would have to pay in the event of a redemp
tion of the concession at the expiration of the thirty-five years on the basis of 
the capitalized income of the year 1907 (equal to the average capitalized income 
of the seven years immediately preceding the year of the redemption, the two 
years that were the least productive being deducted), with the profits, estimated 
or actual, of the intervening years from 1891 to 1906, the deficits of 1889 to

328 Ibid. 404.
329 Ibid.
330 Ibid.
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1891 being deducted, and the whole being brought through deduction of the 
discount to December 31, 1906, from June 25, 1899, and the intervening years.

The experts had ascertained that “the principal furnished by the 
company at the time of the rescission was not more than 5,690,000 
francs”, while the expenses of the Portuguese Government “for 
putting the railway into condition . . . [were] 5,770,000 francs”. The 
Arbitrators considered the “precarious financial condition” of the 
concessionaire and decided that a company in such a situation 
could scarcely have found “on the ordinary terms the capital abso
lutely needed” and that capitalists “if inclined to save it from impend
ing bankruptcy, admitting that they could have been found, would 
have imposed their own terms” and would have demanded a share 
of the profits “as large as that of the owners whose situation they 
saved”.331 They also pointed out that from the very first, the 
claimants “always meant to leave the ownership and operation . . . 
[of the railway] with all the risk involved with Portugal, and went 
no farther as for themselves than demanding a money indemnity”.332 
They decided that with reference to the 5,770,000 francs contributed 
by Portugal, “the proportionate share of the profits which any other 
capitalist would have demanded under the circumstances”, should be 
allowed.333 Portugal was also to furnish 10,000,000 francs between 
1897 and 1907. As to this amount and the amount just discussed, 
the Tribunal decided:334 *

1st. The 10,000,000 francs spent or to be spent by Portugal from 1897 to 1907 
must be returned in the form of successive deductions from the profits of the 

ten fiscal years. In order to simplify the reckoning, it may 
Computations be supposed that the 10,000,000 francs were spent in a lump 

sum on the average date of December 31, 1901, which brought 
back to the 31st of December, 1896, with the 6% discount deducted will give 
us a deduction to be made up out of the profits from 1897 to 1906, amounting to 
7,473,000.

2nd. The 5,770,000 francs spent by Portugal from 1889 to 1896 are not to be 
purely” and simply returned to it; that sum on the contrary must be regarded, 
not as an advance of money from it, but from a quota brought into the communio 
incident. The defendant Government, therefore, has a share in the prorata of 
that quota in the capital representing the value of the railway, which capital 
therefore shall be distributed between it and the assigns of the dispossessed 
Company in the proportion of 5,770,000 francs to Portugal and 5,690,000 francs 
to the said assigns.

Parts V, VI, and VII of the statement of the reasons for the award 
contained a detailed explanation of the computation of the indem
nity.336 It explained that under article 28 of the concession “the

ibid. 405.
332 Ibid. 406.
33* Ibid.
334 Ibid.

336 Ibid. 406-409.
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redeeming price equals the net average yield of the seven years pre
ceding the redemptions . . . multiplied by twenty”, and that this 
average yield was equal to the net yield for the fiscal year 1907, which 
it computed by adopting the experts’ estimated yield for 1907, or
3,216,000 francs, deducting therefrom the annual amount necessary 
for amortization and the amount which the concern (under article 26 
of the concession) was bound to pay to the Portuguese Government, 
i.e., 5 percent of the dividend declared, leaving a net income of 
3,087,200 francs. This amount “capitalized at 5%, that is to say 
multiplied by twenty, shows the redeeming price to be on December 
31, 1906, the sum of 61,744,000 francs”, which carried back to Decem
ber 31, 1896 (6-percent discount) gave 34,478,000 francs. The value 
of the railway as of December 31, 1896, was then computed by adding 
to the last-named figure the net income from 1897 to 1906, “as esti
mated by experts, the whole being brought back to December 31, 
1896, by deducting the discount”. From the amount thus arrived 
at there was deducted 10,000,000 francs (after appropriate discount) 
“spent for constructions which are assumed to have been reimbursed 
to Portugal”, leaving the value as of December 31, 1896 at 42,318,000 
francs. The value of the railway on the date of the rescission, 
June 25, 1889, was then computed in a similar fashion and that value 
was ascertained to be 28,156,000 francs. This sum was next appor
tioned as between the concessionaire company and the Government 
of Portugal in the ratio of their respective contributions of funds, or 
in the ratio of 5,690,000 francs to the company and 5,770,000 to Por
tugal, as a result of which it was found that the share of the company 
as of June 25, 1889 was 13,980,000 francs.

In computing the value of land which the concessionaire had 
chosen under article 21 of the concession or had the right to select, 
the Tribunal took “the average of the series of prices furnished by 
the experts of the claimants ... or 4,250,000 francs”, and then 
struck “an average between that figure and the 82,000 francs which 
are the amount estimated by Major Machado”, or 2,116,000 francs, 
which considering the “empiric features of the process” it placed in
the round number of 2,000,000 francs.

The Tribunal based its award on—
The amount of the concessionaire company’s share in the value 

of the railway..................................................................................... 13, 980, 000 Fr.

Plus the indemnity for the land........................................................ 2, 000, 000 “

Total.......................................................................................... 15,980,000 “
Less the amount paid by Portugal in July 1890, on account (car

ried back to June 25, 1889)............................................................ 666, 000 “

15,314,000 “



CONTRACTS AND CONCESSIONS 1703

This figure, 15,314,000 francs, was the principal sum awarded.
Part VIII dealt with “accessory considerations” which the Tribunal 

held were immaterial to the decision.336 The com- 
Failure to hold pany had claimed that Portugal neglected to put up
auction the railway for sale by auction after the rescission

was declared as required by article 42 of the concession. 
The Tribunal stated that the explanation offered by Portugal was 
“plausible”, i.e., that the fact that the claimants immediately had 
recourse to the diplomatic channel in claiming a money indemnity 
implied a waiver of the remedy of sale at auction. The Tribunal 

declined to order the return of a surety of £15,000 
Surety filed by the concessionaire and afterwards returned

to the company because it was not found that there 
was ground for the rescission. .

. Part IX dealt with interest. It was explained that the sum of
15,314,000 francs, representing the value of the 

Interest railway and of the land at the time of the rescission
“being awarded by way of damages, it is fair that 

it should bear interest up to the day of payment, all the more as 
Portugal in the meanwhile has profited by the quid pro quo in kind, 
the large productivity of which no longer requires to be demon
strated”. 337 Compound interest was disallowed because Portuguese 
law did not permit it in such cases and because simple interest 
“is the mode which is generally adopted in computing moratory 
interest”. The rate allowed was that stipulated in the Portuguese 
Commercial Code, i.e., 5 percent.338

338 Ibid. 409.
337 Ibid.
888 The amount paid was £950,821.13 (including the balance, £9,310, of the 

£28,000 paid on account by Portugal in 1890), or $4,620,890.69, at the rate of 
$4.86 to the pound, of which the share of the United States was later determined 
to be $412,619.28.

Part X of the statement of reasons for the award on the “Allocation and Dis
tribution of the indemnity’* is of considerable interest in connection with the 
subject of the proper party claimant. It reads:

It has already been stated that the only person who in strict law would 
be qualified to appear as a claimant against the Portuguese Government is 
the concessionaire railway Company, for it was it alone that was in con
tractual relations with the defendant State and it was it that was dispossessed 
by the rescission.

As the defendant Government, however, has itself declared, it would base 
no exception on the fact that the person really legitimate in the case is not a 
party to the suit, the arbitral Tribunal must accept the fact that the parties 
have mutually agreed to let the Delagoa Bay Company appear as a substi
tute. Furthermore the last named company had, as a matter of fact, as
sumed the task incumbent upon the Portuguese Company, which had re
mained the concessionaire in form, and had become the owner of nearly all
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On April 5, 1898 Robert H. May, a citizen of the United States, 
entered into a contract with the Guatemalan Government for the 
operation of a railroad in Guatemala for the period of a year. He was 
to receive $35,000 silver currency a month, payable during the first 
ten days of the month following that in which it was earned; $2,000 
Footnote 338—Continued.

its shares, a property burdened, to be sure with a lien in favor of its secured 
creditors. Likewise, may not the amount allowed by this judgment be 
assigned to the English Company on the condition that the Company will 
use it in paying its bond creditors and other creditors, if there be any, ac
cording to their priority. Those creditors are not represented directly in the 
case and therefore had no occasion to formulate their pleas and demands, 
and the Tribunal is not in a position to effect such a distribution by itself 
but must leave it with whomsoever has the right thereto and confine itself 
to ordering in principle the getting up of a statement of distribution.

It is in this schedule of distribution that the American party, equally with 
any other creditor, must avail herself of her rights. It is impossible to grant 
to it any direct claim on Portugal concurrently with the English Company 
and by the same title as the said English Company. The heiress of the late 
MacMurdo intervened in the suit as a holder of stocks and bonds of the 
English Company which were acquired in return for stock of the Portuguese 
Company and again in the capacity of holder of the “right of control” which 
she also thinks she is able to exercise in the English Company. Now, none 
of those titles can confer upon her the right of direct action against Portugal; 
she does not own under those various heads anything but claims to be urged 
against the English Company. These are questions of internal household 
which it is physically impossible to decide in an action between the English 
Company on the one part as the assignee of the concessionaire Company and 
the Government of Portugal on the other part. It would be idle to seek any 
plausible ground making it possible to give in law a special situation to Mrs. 
MacMurdo as the leading share holder of the English Company and as the 
holder of bonds of that Company, and to treat her in that capacity otherwise 
than any other stock or bond holder of the English Company would be.

All that lies in the power of the Tribunal in that respect, so as to take into 
account the special situation confessed to be that of Mrs. MacMurdo in the 
arbitral compromise is to order that any sum that should be paid to her ac
cording to the statement of distribution to be drawn up shall be directly 
paid to the Government of the United States.

It is well understood that Portugal is not held to wait until the statement 
of distribution is completed but that it may in advance, as any other debtor, 
free itself by depositing the total sum in the hands of a third depositary 
offering unquestionable guarantees.

[La Fontaine, Pasicrisie internationale (Bern, 1902) 409-410, translation.] 
Part XI on the subject of “Costs” reads:

As to the assessment of costs, the Tribunal deems it its duty to take into 
consideration the fact that the claimants have been awarded about one-third 
of their claims and that Portugal has been sentenced to pay about three 
times more than it offered. There is, therefore, in strict parlance no party 
that is given the whole of its claim. Furthermore, it is proper to compensate 
the outlay of the parties, that is to say to leave each one of them burdened 
with the non-judicial costs they were called upon to meet, and to put upon 
them in equal share, that is to say one-third for each, the costs of arbitration. 
[Ibid. 410.]
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for painting the Puerto Barrios station; and, under a subsequent con
tract of July 16, 1898, was to lay 5,000 wooden sleepers for which he 
was to receive $2 each. He was given possession of the railroad on 
April 16, 1898, and until September 20 of that year the work was 
carried on to the satisfaction of the Government, although May had 
much difficulty in meeting expenses owing to the failure of the 
Government to pay him amounts due. On September 19 the Govern
ment paid May $20,000 on account of upward of $150,000 then 
claimed by him.

On September 21, 1898 the Government received notice that the 
operations of the railroad had been suspended, a strike having occurred 
as a result of the Governments default in its payments. On Sep
tember 23 following, May, at a conference with the President, at 
which the American Minister was also present, agreed to the rescis
sion of the contract on certain conditions. No record was kept of 
the agreement. It was admitted, however, that May agreed to 
deliver up the railroad when certain conditions were complied with, 
among which was the immediate payment of a sufficient sum of 
money to cover the wages of laborers. On October 6 thereafter a 
sufficient sum of money was paid to May for the wages due to August 
31st; on October 16 a further sum was paid “toward the September 
wages”; but no arrangement was made as to the taking of an inven
tory, settling the amount of the balance due, or fixing the date for the 
surrender of the railroad. Efforts looking to arbitration under the 
contract failed and on October 19 orders were given that Martin 
Roberts, a new concessionaire, should be placed in possession of the 
railroad and circulars were issued stating that May had nothing 
more to do with it. On October 20 the political chief and military 
commandant of the Department of Zacapa gave May a written 
order to deliver the railroad, and under threat of force the railroad 
was given up although no inventory was taken and an arrangement 
was not made for the settlement of May’s accounts. In November 
1898 May was offered $31,374.33 as a partial settlement which he 
declined to accept because the amount was offered in depreciated 
bills. In January 1899, his attorney received $10,000 silver “on 
account of the amount previously decreed as a partial settlement”.

The claim submitted on behalf of May against the Government 
of Guatemala was arbitrated in 1900 with George Francis Birt 
Jenner, Minister Resident and Consul General of Great Britain to 
Central America, as sole Arbitrator, under the terms of a protocol of 
February 23, 1900 339 and a supplemental protocol of May 10 of that 
year.340 In his decision, November 16, 1900,341 the Arbitrator con
cluded that the evidence submitted in connection with the arbitration

339 I Malloy 871. 340 Ibid. 873. 341 1900 For. Rel. 659.
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need not conform with rules of evidence under Guatemalan law; that 
for him to decide with respect to accusations of a criminal nature 
made against May, would be to exceed his functions as Arbitrator; 
that, judging in part from his own personal knowledge, the strike 
that occurred in September was caused not by May but because of 
the long delay in the payment of salaries; that in the negotiations 
between May and the Government for the rescission of the contract 
no agreement was arrived at as to the date for the surrender of the 
railway; that there never was such a rescission of the contract as 
could be enforced at law, and that even if such agreement was con
cluded as contended by Guatemala it had never been carried out by 
the Government; that no legal proceedings were taken by the Govern
ment for the ejectment of May from possession of the railroad because 
the alleged contract of rescission had not been put into writing in 
accordance with article 1372 of the Guatemalan Code of 1886 and the 
parties were not in agreement as to its terms; and that executive 
ejectment without judicial process was unnecessary at this time as the 
suspension of traffic had ceased “on the payment by the Government 
of what was required for wages”.

The Guatemalan Government contended that its debt to May was 
$31,374.33, of which $10,000 had been paid. The Arbitrator con
cluded that the President of Guatemala had admitted, on November 
3, 1898, that the $31,374.33 was to be paid to May “on account of 
what will be found due to him when the remaining claims are liqui
dated” and that Mr. Amerlinck, the directing engineer, had, on 
October 31, 1898, acknowledged a balance due May of $76,657.78 
“without the subsidy and extra accounts for October”, and, on Octo
ber 10, previously, had acknowledged that a balance was due of 
$83,341.28. The Arbitrator declined to adopt any of the statements 
of the debt to May and decided the case upon his “own scrutiny of 
the accounts” up to October 20, 1898, the date of May’s ejectment 
from the railroad.

Under the heading “Extra accounts” the Arbitrator allowed items 
for the expense of two locomotives held at the disposal of the Govern

ment for the transportation of troops, a service which 
Extra accounts was not intended to be a gratuitous one; an item 

consisting of a charge of 15 percent “on the actual cost 
of the work performed”, i.e., an overhead charge for “costs of admin
istration, supervision, wear and tear of tools, and other extras that 
can not be specified in each account”; and items for extraordinary 
work performed and approved by the inspecting engineer.

Guatemala objected to the claim for the subsidy 
Subsidy for the entire month of September and for the first

twenty days of October, on the ground that during 
the time of the suspension of the road on account of the strike (begin
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ning September 21) no subsidy should be paid and that May agreed 
to the rescission of the contract on September 23, from which time his 
further tenure of the road was illegal. These contentions were re
jected for the reason that there was nothing in the contract to justify 
the view that May would not be paid for the time during which the 
railway might be prevented from operating because of strikes and 
because the Arbitrator found that May's tenure of the road until 
October 20 was legal.

The Arbitrator allowed—

Balance of subsidy due............................................................................
For increase in inventory value of railroad during

Other items May’s tenure.......................................................
Value of explosives turned over to the Govern

ment by May.......................................................
Puerto Barrios commissaries and wood left on hand by May .... 
Extra cost of removing property............................................................

Gold
$46, 470. 52

6, 622. 93

3, 205. 82 
2, 952. 15 

327. 27

Total............................................................................... $59,578.69
From this was deducted $10,000 silver or $3,636.36 gold, the amount 

received by May's agent in January 1899, making a total of $55,
942.33 gold in favor of May. The Arbitrator stated that he could not 
accept the contention that “the acceptance of a sum on account of 
what is decreed as a partial payment of a debt can convert such par
tial payment of a debt into its final discharge". There was also de
ducted from the above total $654.54 gold for unpaid customs duties— 
which formed counterclaim 14 of the Government—making a total of 
$55,287.79 after this deduction. The Arbitrator stated that he did 
not see how .May could be guilty of defrauding the revenues by failing 
to pay immediately a small sum for customs duties when the Govern
ment owed him a large sum for subsidies and when the amount of the 
duties was in dispute and a detailed account was not submitted to May 
as requested.

Interest was allowed, in accordance with article 4 of the protocol, 
Interest at ^ rate of 6 percent from October 20, 1898, to

November 16, 1900, the date of the award.
Nineteen counterclaims submitted by the Government of Guate

mala were disallowed, largely because the Govem- 
Counterclaims ment's engineers showed by their reports that “every

thing was in order", because May's attention had 
not been called to any breaches of the contract at the time when 
he was dispossessed, because many conditions of which complaint 
was made by the Government existed when May took over the road, 
because May was dispossessed at the end of the rainy season when it 
was nearly useless to cut brushwood or to paint exposed objects, which

315420—43------11
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it was alleged that he had failed to do, because May had no part in 
drawing up an inventory made after his dispossession for the cost of * 
which it was sought to charge him, and because during the eighteen 
days of the strike the Government suffered no damages, as the mails, 
telegraphic services, and special trains required by the Government 
officials were not interrupted. (One counterclaim—the 14th—was 
allowed as above indicated.)

After holding that the evidence showed “no legal and no moral 
reason” for ejecting May without compensation, the Arbitrator held:342

If, for imperative reasons of state, the railroad had been withdrawn from May 
before he had completed the term fixed by his contract, he 

Expected profits would have been entitled to all the profit to be derived from 
the railroad until the completion of the term.

As Mr. May was ejected on the 20th of October, 1898, he is entitled to the 
profits he would have earned during the five months and twenty-six days between 
that date and the 16th of April, 1899.

The amount of profits earned during Mr. May’s six. months’ tenure of the 
railroad is shown by the extract from his books legally certi- 

Average net fied by the bookkeeper, Mr. Francis, and the auditor, Mr.
monthly profit Fuqua, to be $116,968.67, or an average net monthly profit of

$19,494.76. Taking that sum as the measure of Mr. May’s 
profits for the remainder on his terms, we find that he would have earned 
$114,369.26 silver or $41,588.83 gold; in other words, that the value of the property 
his contract entitled him to enjoy, and of which he was illegally deprived, was the
above sum.

It must be remembered that the six months during which Mr. May realized an 
average profit of $19,494.76 were the six months of anextraor- 

Rainy season dinary severe rainy season, and that being the first six 
months of his tenure of the railroad, he had necessarily to

incur higher working expenses than he need have incurred during the subsequent 
six months.

During the remaining six months most of his working expenses would have 
been very considerably reduced, but as a competent railroad 

Prospective ex- manager, he would doubtless have taken advantage of the
penses dry season to carry out such improvements as could not, with

advantage, be attended to during the wet season, and to 
make such preparations as he deemed necessary to meet the ensuing wet season.

I therefore consider that I am dealing fairly by both parties in taking the aver
age net monthly profits earned by Mr. May during the wet 

sonable profits season of 1898-99 as the measure of his profits for the whole 
year.

If I were to judge by counterclaim No. 12, for $15,000 silver claimed apparently 
as the net profit of the traffic of the railroad during the seventeen days between 
September 21 and October 8, when traffic was partially suspended owing to 
the strike, I should have to set the total profits of the contract, including the 
subsidy, a long way above the amount stated in Mr. May’s books.

342 Ibid. 672.



Further, on the subject of damages, he held:343
I can not pretend to lay down the law concerning damages in clearer words 

than those of the advocate of the Guatemalan Government, who uses the follow
ing language in the counterclaim:

“The law of Guatemala, says Don Jorge Munoz (to which the claimant 
Damnum emer *S subject in this case)> establishes, like those of all civilized 
gens and lucrum na^ons the earth, that contracts produce reciprocal rights 
cessans and obligations between the contracting parties and have the

force of law in regard to those parties; that whoever concludes 
a contract is bound not only to fulfill it, but also to recoup or compen
sate (the other party) for damages and prejudice which result directly or 
indirectly from the nonfulfillment or infringement by default or fraud of 
the party concerned, and that such compensation includes both the damage 
suffered and the profits lost. Damnum emergens et lucrum cessans.”

In the previous pages I have dealt with the “lucrum cessans,” and I will pro
ceed to consider the “damnum emergens.”

It has taken Mr. May just over two years to obtain a settlement of his claim 
against the Guatemalan Government. He has had to undertake journey upon 
journey to bring the matter before the United States Government, and to induce 

them to intervene in his favor; he has had to engage, at heavy 
Expenses rates, the services of eminent lawyers, whose reputation would

insure a hearing from overworked officials, and whose opinions, 
based upon the stern logic of facts, would have weight with the legal advisers of 
his Government. Many of the leading witnesses were scattered over the face 
of the world, and May has had to undergo the expenses of reaching them. Owing 

to the unremitting attention exacted by, the prosecution of 
Unemployment his claim, he has been entirely debarred from seeking remu

nerative work, and his credit, which, on the showing of this 
Government, was so excellent as to cause his pay checks to be received as cash 

. by a11 his neighbors, is nearly, if not entirely, suspended until
Credit suspended the decision of the arbitrator be known.

For all these and for other causes, which it would take too 
long to enumerate, I hold that Mr. May is entitled to substantial damages from 
the Government of Guatemala, who are legally responsible for the two years' 
delay in the settlement of their debt to him.
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He [May] was convinced, it would seem, that in view of the importance of 
the Northern Railroad to the country, the Government, satis- 

Speculative ele- fied with his management, would pay him with sufficient 
ment m contract regularity to enable him to carry on the line. Unfortunately, 
e revolutionary movements broke out, the Government fell
into arrears, and May's credit being exhausted, the strike took place.

. . . What I have just said is merely intended to show there was clearly a 
speculative element in his acceptance of the contract. Con- 

Actual expenses sequently, I hold that the damages awarded should be con- 
and losses fined to what may be considered a sufficient amount to cover

May's actual expenses and losses.
I do not admit that May's credit has suffered irreparable injury; I rather 

believe that, with the publication of this award and the pay- 
Credit ment of his debts in the United States and this country, it will

acquire fresh strength.
I can not see that there is any real humiliation suffered by a man who, unaided,
343 Ibid. 673-674.
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has to succumb to the whole power of the government of a country; but it is plain 
that Mr. May must have suffered jnuch mortification and an anxiety approaching 
to despair when he found himself called upon to face the great difficulties of his
situation. <

Upon consideration of the entire controversy, I decide 
Amount allowed; that May is entitled to damages for expenses incurred and 
expenses, losses losses suffered to the extent of $40,000 gold, which sum I 

award him.
The Arbitrator held that the contracts relating to the working and 

maintenance of the railroad “are rescinded”; that there was awarded 
the sum of $55,287.79 “for subsidies earned, works executed, and ex
penses incurred”, plus $6,874.11 as interest thereon, plus $41,588.83 
as estimated profits, plus $40,000 “by way of indemnity for expenses 
incurred, two years’ time lost, suspension of credit, and grave anxiety 
of mind”; and that, in accordance with article 5 of the protocol, the 
total sum of $143,750.73 gold should be paid by the Guatemalan 
Government within six months, together with interest at the rate of 
6 percent from the date of the award until the payment of the entire 
sum.341 The Arbitrator also held that the Government of Guatemala 
should return to May a bond deposited by him with the Government 
by'way of security for his compliance with the award of the Arbitrator.346 
v. In the case of the Puerto Cabello and Valencia Railway Company 

(Great Britain v. Venezuela),346 the Government of Venezuela, in 
1885, had granted a concession to the claimant’s assignor for the con
struction and operation of a railroad from Puerto Cabello to Valencia, 
for a period of 99 years, the cost of the construction of the road to be 
£820,000. The Government of Venezuela contracted to pay a guar
anty of 7 percent347 (subsequently changed to 5 percent by agreement 
in 1891), upon £820,000, which was the amount of the share capital 
of the claimant company and of which the Government subscribed 
£160,000, holding the shares until March 1896.

The railroad was opened to traffic and the guaranty began on April 
1, 1888. For the year 1893, only, the company showed receipts in 
excess of the amount of the guaranty. Arrears of the amount due 
under the guaranty were paid up to December 31, 1890. Claim was 
made before the British-Venezuelan Claims Commission established 
under the protocols of 1903 on the basis of a deficit of railway receipts 
to be made good to the company through the guaranty beginning 
with the year 1891 and ending on December 31, 1902.

Umpire Plumley held by his award that the guaranty was fixed, 
at least at the time of the new agreement in 1891, on the basis of the 

sum- of £820,000, that the guaranty was a guaranty 
Plumley’s award of net revenue, and that therefore it was necessary to 

determine the charges to be included in “working
»« Ibid. 674. 145 Ibid. 844 Ralston’s Report (1904) 455. 847 Ibid. 457.
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expense” to be deducted from gross receipts in order to leave a “net 
annual revenue which it is guaranteed shall equal £41,000”. In 
order to determine the average expense per mile of the thirty-four 
miles of railway belonging to the claimant, the Umpire examined 
expense accounts of 80 different railroads which were submitted in 
evidence by the claimant, and upon the basis of 50 such accounts he 
estimated the average expense per mile under the heading “general 
charges” of these railroads. He took into consideration the fact that 
a small railway has a relatively larger charge for oversight and manage
ment than a larger railroad. For the 12 years, 1891 to 1902, inclusive, 
he allowed an average of £132 to the mile and an average allowance 
for the 34 miles of £4,488 a year, under “general charges”.

In determining the items properly to be considered in fixing the 
net revenue, upon which the guaranty was based, the Umpire ex
plained the difference between net revenue and net profits, stating 
with respect to the former that:348

. . . Out of the former a reserve is made for depreciation and for renewals; 
allowances for losses are* set aside, and all permanent improvements of roads 
and rolling stock, or of additions thereto, or extensions thereof are paid when 
not charged to capital expenditure.

With further reference to the test employed by him in determining 
net revenue, he also stated:

In the judgment of the umpire it is not what shall be deducted before a dividend 
may be declared ... It is, what are the revenues in hand for all purposes 
after deducting that, and that only, which is properly chargeable to operating 
expenses? The test which the umpire will employ has already been stated and is 
found in this expression:

“Net earnings are properly the gross receipts less the expenses of operating 
the road to earn such receipts.”

Those expenses of operating which aid or are intended to aid in its earnings, 
which result from endeavors to earn, or which are essential to the existence of 
the company are the only expenses to be charged to gross receipts against this 
guaranty.* 849

The Umpire held that the following items constituted proper work
ing expenses, or general charges against gross receipts, in reference to 
the determination of the deficit properly chargeable in any year to the 
Government under its guaranty: charge for repairs of station and 
building; cost of repairs and removals to permanent way; charge for 
medical attendance to employees and passengers; legal services inci
dental to the operation of the railway; general charges for printing, 
stationery, office rent, cleaning, advertisement, postage, telegrams, 
and inspection of stores; but not insurance, exchange, depreciation of 
furniture, traveling expenses in England, charges for directors in

• 848 Ibid. 466.
849 Ibid. 467.
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London, renewals of locomotives, expense of the drawing office, legal 
expense in London, and Venezuelan agency fees having to do with the 
collection of the guaranty. While these latter expenses were probably 
proper charges, he explained that they tad no part in the production 
of gross income or in protecting it.

The Umpire allowed interest at the rate of 3 percent, the lawful rate 
in Venezuela, from the date of default to the date of the award. He 
allowed one year “after the account closes before default begins”. 
At the same time, he pointed out that there had been ample opportun
ity for the claimant to have recourse to the courts, that a denial of 
justice through the courts could not be assumed, that the company 
preferred instead to resort to the diplomatic channel and agreement, 
and that “its action has an important bearing upon the rate of interest 
to be allowed when more than the law rate is asked”. 360

Because of the fact that £160,000 of the share capital—which was 
guaranteed an annual net income—was the property of the Venezuelan 
Government, until 1896 when it sold the shares but reserved its right 
to dividends to that date, the Umpire deducted from the amount 
otherwise payable by Venezuela under its guaranty the amount to 
which she would be entitled by way of dividends from the net profit.* 351 352

The amount found to be due from the Venezuelan Government was 
held to be £207,772.0.11, together with interest in the amount of 
£24,022.7, making a total of £231,794.7.II.362

Umpire Duffield held in the case of The Great Venezuelan Railroad 
(Germany v. Venezuela),353 a claim presented to the Commission 
established under the protocols of 1903, that: 354
. . . There can be *no reasonable doubt that it is the right of a government, 
in situations of danger or organized rebellion and revolution, to take such measures 
Suspension of as it may deem proper to prevent the passage of persons, either 
traffic by govern- for travel or business, from one point to another in the localities 
ment where there are armed and organized troops of insurrectionists,
and to this end it certainly has the power and the right to suspend traffic upon any 
line of transportation; but this right is coupled with a corresponding duty, which 
is to make proper compensation to the company in cases other than those where 
the territory traversed by the railroad is the theater of active warlike operations 
between armed forces.

A claim was submitted to the French-Venezuelan Claims Com
mission established under the protocol of 1902 on behalf of the French 
Company oj Venezuelan Railroads,355 the assignee of a concession 
(with a duration of ninety-nine years) for the construction and opera

860 Ibid. 473.
351 Ibid. 473-474, 478.
352 Ibid. 479.
353 Ralston’s Report (1904) 632.
364 Ibid. 636.
355 Ralston’s Report (1906) 367.
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tion of a railroad under a guaranty, originally granted in 1887 to a 
French national. At the end of the period the road was to become 
the property of Venezuela. It was completed in 1892 as provided 
under the agreement as modified in 1891. In 1892 and again in 
1899 and following, revolutions occurred in the area where the road 
was located, workmen were drafted, material and trains were 
requisitioned, traffic disappeared, no payment was made by the 
Government for services rendered or under its guaranty, and it be
came necessary to suspend the work.

Umpire Plumley, in awarding 387,875.70 francs,356 declined to 
decree the rescission of the contract or to order the return of the 
railroad on condition of payment, holding that the Commission had 
jurisdiction to award damages only.357 He accepted as a maximum 
the amount stated to be due by a member of the board of the company 
in 1900, a statement made “when all the facts were fresh in the minds 
of both parties and when there were no reasons for concealment, 
reservation, or dissimulation”. He rejected an item under which
105.000 francs a month were claimed to indemnify the company for 
the immobilization of the road beginning July 1, 1899, stating that 
the Government could not be charged with responsibility—
for the conditions which existed in 1899, prostrating business, paralyzing trade 
and commerce, and annihilating the products of agriculture; nor for the exhaustion 
and paralysis which followed; nor for its inability to pay its just debts; nor for the 
inability of the company to obtain money otherwise and elsewhere. Adi these 
are misfortunes incident to government, to business, and to human life. They do 
not beget claims for damages.358

Although he held that the Government was not responsible when 
traffic ceased “through the confusion and havoc of war”, as this 
“was a part of the assumed risks of the company when it entered upon 
its exploitation”,369 he awarded damages for the “injuries done 
the railroad, the buildings and the material, by use in war”, holding 
that the Government of Venezuela was responsible “for all the 
necessary, natural, and consequential injuries which resulted to the 
railroad and its properties when used by either the revolutionary or

356 Ibid. 428, 452.
357 In the case of Fieri Dominique and Fieri Dominique & Co. (France v. 

Venezuela), decided by the same Commission, a claim was submitted based upon 
interference by local authorities with the claimaint’s tramway, operated under a 
concession granted by the State of Bermtidez. Umpire Plumley in awarding
300.000 francs held that the Commission was without authority under the terms 
of the protocol of February 19, 1902 to pronounce the rescission of the concession 
contract and to declare that the enterprise should revert to the State of Bermtidez, 
as it had been agreed in the concession that it should at the end of a fifty-year 
period. (Ralston’s Report (1906) 185-210.)

858 Ibid. 450.
«• Ibid.
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the governmental forces”.360 He allowed the full rate for “services 
performed at such times and under such conditions” 361 and explained 
that “Where the respondent Government can be charged with no 
other offense than a neglect to pay its debts through inability so to 
do, no greater responsibility rests upon it than the payment of interest 
for the delay thus caused.”362

In 1890 James L. Cherry of San Francisco obtained a concession 
from Colombia to construct and operate a railway between Buena
ventura and Manizales by way of Cali.363 The term of the concession 

*was 70 years, at the end of which period the railway was to become 
the property of Colombia. Subsequently, Cherry assigned his interest 
in the concession to the Cauca Company of West Virginia, organized 
to operate the road, and the Colombian Construction & Improvement 
Company, organized to construct it. In accordance with the terms 
of the concession, the Government was notified of the assignment, 
and thereafter it recognized it. In 1892 the Minister of Public Works 
of Colombia and the attorney of Cauca Company entered into an agree
ment to extend the time for completion of the road from Buenaventura 
to Cali from four to six years. The section was not completed within 
the four-year period provided in the original contract and in 1894 
the Colombian Congress disapproved the agreement of 1892 and de
clared the contract of 1890 lapsed. The company protested and com
plained that the Government had defaulted in its obligations under 
the concession. It appealed to the United States for protection.

As a result of friendly offices of Luther F. McKinney, the United 
States Minister at Bogota, and upon his advice, a permanent agree

ment of settlement was executed on January 4, 1897. 
1897 agreement It provided for the surrender of the concession and 

railway to Colombia, for which the company should 
receive the actual cost of construction. Colombia was to pay $200,000 
immediately.364 It was agreed that the balance due, if any, should 
be arbitrated by a board of three Commissioners, one to be appointed 
by Colombia, one by the company, and the third by the joint action 
of the Secretary of State of the United States and the Colombian 
Minister at Washington. The $200,000 was paid by Colombia, the 
company surrendered its property and the concession, Colombia 
appointed Manuel H. Pena as Commissioner, the United States 
appointed Christian F. Schramme as Commissioner, and Professor 
Lewis M. Haupt of Philadelphia was appointed third Commissioner 
for the arbitration, which was in the nature of a private one. 380 381 382 383 384

380 Ibid. 451.
381 Ibid.
382 Ibid.
383 MS. Department of State, numerical file no. 2086; ibid, file no. 421.11C31.
384 ibid. 421.11 C 31/105.
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On October 22, 1897 an award was made, signed by Messrs. Haupt 
and Schramme, in favor of the Cauca Company, in 

Award the amount of $452,048.93 gold (in addition to the
sum of $200,000 previously paid). The Commission 

also awarded $10,000 “as a special allowance as a part of the costs 
incident to the said Commission, to Attorney Marcus Stine represent
ing the Cauca Company”. The award, communicated to the Depart
ment of State on the date of its rendition, was brief,365 366 containing 
almost no explanation of the amount awarded. On October 25 
thereafter, Messrs. Haupt and Schramme addressed a letter to 
Secretary Sherman explaining that the “one fundamental question” 
which arose during the arbitration was whether under the terms of 
the agreement of 1897 that “just indemnity for all work and labor done 
during the time the enterprise was in charge of the Cauca Company” 
should be paid by Colombia, the company was to be reimbursed “for 
all legitimate expenses incurred by it and all honest obligations made”, 
as was the view of the American Commissioner, or whether it was 
to be paid “simply and only for the naked physical construction and 
equipment of the line of road”, as was the view of the Colombian 
Commissioner. It was explained that the third Commissioner agreed 
with the American Commissionej1. It was further explained that in 
view of the previous agreement of the Commissioners that “all 
decisions upon which a majority of the Commission agreed should be 
final and binding”, the award was made on that basis, although 

# “upon the very day of the last meeting of the Com-
Commfssione^ mission upon which the award was finally made, one of

the Commissioners, Mr. Manuel H. Pena, the ap
pointee of the Colombian Government, handed in a letter through the 
Secretary of the Commission, informing his fellow-commissioners that 
as he could not agree with their interpretation of the contract, therefore 
he had forwarded his resignation to his Government”. It was stated 
that the “other Commissioners regarding this merely as a device to 
evade the consequences of the award, proceeded thereupon to make 
the award, all preliminary deliberations and necessary steps to arrive 
at the conclusion having been reached by the majority of the Com
missioners and in the presence of Mr. Pena previous to his attempted 
resignation, and for the purpose of showing the lack of good faith 
which induced the representatives of the Colombian Government to 
act as they did at the eleventh hour when they saw that on the one 
hand the award would not be in conformity with what they had 
maintained throughout the proceedings, and on the other hand, that 
it would be impossible for the Commission to be reconstructed by the

365 Lewis M. Haupt to Secretary Sherman, October 22, 1897, ms. Department of 
State, National Archives, Miscellaneous Letters, October 1897, pt. II.

315420—43------12
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Bill in equity 
filed

addition of a new Commission [er] in view of the fact that only eight 
days remained of the entire term during which the life of the Com
mission was to continue”.366

The Government of Colombia filed a bill in equity in the United 
States Circuit Court for the District of West Virginia 
(the domicil of the corporation) asking to have the 
award declared void and alleging that the award was 

excessive and illegal because it had been allowed by only two of the three 
Arbitrators.367 The case was heard before Circuit Judge Nathan 
Goff who on January 9, 1901, confirmed the award, except as to interest 
items on the expenditures of the company which he deducted as not 
within the scope of the submission (since the company was in posses
sion of the railway until the time of settlement).368 He also held 
that the allowance of $10,000 as attorney’s fees as a part of the costs 
incident to the arbitration was improper. He held that the disallow
ance of these separable items did not invalidate the remainder of the 
award.369 An appeal was taken to the United States Circuit Court 
of Appeals for the Fourth Circuit, where the decree of Judge Goff 
was affirmed on February 4, 1902 by a memorandum decision.370

The Government of Colombia then appealed to the Supreme 
Court of the United States and on May 18, 1903 that Court,371 after 
deducting certain other items as not within the scope of the submission, 
confirmed the original award in the sum of $393,204.02 less the 
$200,000 already paid, or $193,204.02.

Mr. Justice Holmes, in delivering the opinion of the Supreme Court, 
stated:372
... We are satisfied that an award by a majority was sufficient and effective. 

We are satisfied, further, that whatever might be the technical rule for three 
arbitrators dealing with a private dispute, neither party could defeat the opera
tion of the submission, after receiving a large amount of property under it, by 
withdrawing or adopting the withdrawal of its nominee when the discussions were 
closed.

336 Ibid.
See also the personal letter of Mr. Haupt to Mr. A. A. Adee, dated October 23, 

1897. (Ibid.)
In the covering letter with which the award was transmitted to the Secretary of 

State, it was stated that the Colombian Commissioner and his attorney “with
drew from the deliberations at the final meeting of the Commission after the same 
had determined upon its conclusion in reference to the amount of the award, but 
before the same had been formulated officially”. Cited ante, n. 365.

367 Republic of Colombia v. Cauca Co. et al, 106 Fed. 337 (1901).
368 Ibid. 351.
360 Ibid. 352.
370 113 Fed. 1020.
371 190 U.S. 524.
mIbid. 528.
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t

The Court decided that the indemnity should be limited to expend
itures “ which fairly could be found to have contributed in a direct 
way to the result on the surface of the earth . . . even when they 
took place at a distance”. Since the work done by the Colombian 
Construction and Improvement Company had to be paid for by 
the Cauca Company as a part of the cost of building the road, items 
for salaries of executives of the former company, for traveling expenses 
of those officers, and for its office expenses in New York, were held 
to be proper, items under the denomination “obras y trabajos”. On 
the theory that the company was to be made whole “for what it 
paid to get the tracks laid”, rather than “for all that it paid in con
nection with the enterprise”, the Court disallowed an item of $135,000 
for “cash paid for purchase of the concession”, which was the sum 
“which the construction company was to pay Cherry for the assign
ment of the Cauca Company contract”. Justice Holmes pointed out 
that it was difficult to connect this item “with the Cauca Company 
at all” and that even assuming such a connection, the expense was 
“too remote from cost of construction” to be allowed under the terms 
of the submission. Similarly, the Court disallowed an item for 
$29,200, the amount voted by the construction company to its officers 
for services in securing the agreement of submission. The Court 
held that the disallowance of these items did not affect the validity 
of the remainder of the items. It stated that in its opinion certain 
items covering the agreed cost of work on the ground, salaries, travel
ing expenses, office expenses, totaling $393,204.02, should stand and 
that this amount less $200,000 (paid on account), or $193,204.02, 
should be paid.373

Judge Goff, in pursuance of the Court's mandate, entered a final 
decree (July 16, 1903) confirming the award for the 

Costs sum of $193,204.02 in gold coin of the United States
with interest thereon at 6 percent per annum from 

January 26, 1898, the date fixed by the original award for pay
ment. Costs were taxed against the company at $1,217.50 and 
these were to be set off against the $193,204.02. Colombia there
upon petitioned the Supreme Court of the United States for a writ 
of mandamus to the Circuit Court ordering it to correct its decree, 
alleging the giving of interest as an error and contending that interest 

should not have been allowed. The petition was 
Interest denied (December 12, 1904), the Supreme Court hold

ing that when the Government of Colombia volun
tarily submitted itself to the courts it must have been on the same 
terms as other litigants and that it was competent for the Circuit 
Court to decree the payment of interest as in an ordinary case.374

373 Ibid. 527-532.
374 195 U.S. 604.
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In July 1903 a formal demand for payment was made by the 
company. The Colombian Government did not deny the validity 
of the claim but requested an extension of one year within which to 
settle it. Various offers and counter-offers as to the amount of 
principal and interest and as to the mode of payment were made 
by the Colombian authorities and by representatives of the com
pany between 1907 and 1912,376 and between 1919 and 1922,376 and 
on December 2 of the latter year Colombia offered $350,000 cash 
“payable before the first of the year”.376 377 The offer was accepted 
by the company and a check in the amount named was paid to an 
attorney of the company on December 12, 1922 (in the office of the 
Solicitor for the Department of State),378 * the attorney giving a receipt 
reciting that the payment extinguished any claim under the head 
of capital or interest that the company had or might have had against 
Colombia.

In 1917 a claim was presented to the Department of State by Charles 
J. Harrah,m a citizen of the United States, for indemnification for 
the destruction of a short-line narrow-gauge railroad. Harrah had 
obtained a concession or permit from the Cuban authorities for the 
extraction of sand along the beach in the maritime zone near Marianao 
(a suburb of Habana) and in 1908 had built the railroad on the public 
domain, in order to convey the sand to a nearby railroad for shipment. 
The railroad was approximately nine miles long and was equipped 
with locomotives, cars, a roundhouse, turntable, terminals, etc. 
It was valued by the claimant at the time of its destruction in 1917-18 
at more than $700,000. The work of destruction was carried on by 
volunteers who asserted that they were carrying out an order of the 
Cuban Treasury Department, approved by the President, predicated 
upon the lapse of a Treasury temporary concession for a portable 
railroad to be constructed in the same region. The United States 
took the position that that concession was one granted to others. 
The claimants road was originally constructed without a permit; 
whether or not the Cuban Railroad Commission later approved the 
project was disputed. The demolition of the road was the subject 
of discussion between the two Governments over a period of some 

four years.380 On October 1, 1929, the two Govern- 
Protocol of 1929 ments signed a protocol agreeing to arbitrate the 

claim.381 Doctor Luis Octavio Divin6, formerly
376 MS. Department of State, file no. 421.11C31/80, /82, /83, /92.
373 Ibid. 421.11C31/106, /107, /109, /112, /115, /116, /118, /119.
377 Ibid. 421.11C31/124.
378 Ibid. 421.11C31/131, /132, /134.
378 Ibid. 437.11H23.
383 Ibid. 437.11H23/52.
381 Memorial of the United States, Arbitration of the Claim of Charles J. Harrah, 

Department of State Arbitration Series No. 1, 1929, p. 49.
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Secretary of Justice and Justice of the Supreme Court of Cuba, 
selected by Cuba, and Walter Bruce Howe, an attorney of Washing
ton, D. C., selected by the United States, were named as Arbitrators.

The brief of the attorney for the claimant 382 contained (in the 
appendix) a schedule of the damages claimed by Harrah, the total 
amount being $8,602,927.01. The total amount claimed by the 
United States on his behalf was not expressly stipulated in the 
memorial of the United States, being left in part to be established 
by the evidence.383

The Tribunal met at Habana in the spring of 1930. The two 
Arbitrators found it impossible to agree upon the amount properly 
to be allowed although they were in agreement that the Govern
ment of Cuba was liable in damages. Each Arbitrator wrote a 
separate opinion in accordance with a resolution adopted by them 
on May 27, 1930.384 385

On the question of damages, Mr. Howe stated in his separate opinion 
of May 28, 1930,386 that he approved the elimination, as suggested 
by counsel for the United States, of the claim for the value of an 
area of approximately 35,000 square meters of reclaimed land and 
the suggestion that “a sufficient allowance of interest on the invest
ment, from the time the property was destroyed, is a method for 
covering the element of future earnings and profits, in an award, 
preferable to the calculation and allowance of earnings and profits 
as such”. He stated that this left for consideration the expenses of 
the claimant—which he refrained from commenting upon—and the 
value of the property destroyed with interest thereon. He explained 
that the claimant was handicapped in producing direct evidence of 
value by lapse of time and by the destruction of such records and 
accounts as he had which took place along with the destruction of 
the property itself; and that the method of proof adopted by the 
claimant was to present estimates of the value of the property arrived 
at by experts on the basis of specifications formulated by them from 
their own observations of the traces which remained of the property

382 MS. Department of State, file no. 437.11H23/5.
383 Memorial of the United States, Arbitration of the Claim of Charles J. Harrah, 

Department of State Arbitration Series No. 1, 1929, pp. 43-44, 45, 47.
The amount claimed in the brief in support of the claim was in the alternative, 

either $4,708,617.18 or $2,717,234.36, depending upon whether the “profits which 
Harrah’s enterprise was yielding can be regarded as having been established with 
sufficient certainty to warrant the adoption of profits as a basis of computing 
damages”. (MS. Department of State, II Court of Arbitration, Harrah’s Claim 
(1929-30) 728, 895, Record of the Secretary of the Tribunal.) The latter figure 
included interest from the date of the destruction of the property, in lieu of profits.

384 MS. Department of State, III Court of Arbitration, Harrah’s Claim (1930) 
1037-1038, Record of the Secretary of the Tribunal.

385 Ibid. 1177.
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and descriptions of the property in existence. He stated that the 
Arbitrators made an ocular inspection of the area and that he had 
concluded that the railroad destroyed necessarily had long stretches 
of substantial embankments and that the two river bridges included 
in the property were well built. With reference to the fixing of the 
rate of interest, he pointed out that account should be taken of the 
fact that when the destruction began the road was “a going concern 
doing a profitable business”.386 In his report to the Secretary of 
State, dated June 30, 1930, Mr. Howe explained:387
... As it was, the one certain fact bearing on the quality of railroad construc

tion was, that the line did support a traffic of heavy trains in a 
Hoad substantial particularly exposed region. It followed from this that a certain 

amount of money was necessarily expended on building the right 
of way, or else the traffic would have been constantly interrupted. On the other 
hand, it seemed probable that there was no need to construct anything very 
finished or permanent in the way of a railroad. It was my view, therefore, that 
the description which was the basis of the engineers* valuation represented con
struction superior to that which existed, but nevertheless that the road was a 

substantial one. This view, together with a reasonable allow- 
Depreciation ^ ance for deterioration of equipment brought my estimate far 

below that of the experts, but left it far above that of the 
Cuban Arbitrator. The Cuban Arbitrator had some reason on his side, because it 
was brought out on the part of Cuba that Mr. Harrah had made quite extensive 

purchases of second hand material for the construction and 
Original cost equipment of his road, while definite proof of the purchase 

of new material was scanty, and the estimate of the engineers 
were apparently based on an assumption that new material was employed with 
some few exceptions.

My estimate of the initial cost did not, however, represent my view of indemnifi
cation. The road was engaged exclusively in the business of extracting and haul
ing sea sand. Mention was made, but definite proof was not submitted, of ar

rangements to derive sand from other sources than the beaches 
in the Maritime Land Zone. It was apparently a fact that the 
Treasury Department, which was the proper authority to 
grant and did grant to Harrah permits for extracting sand from 

the Maritime Land Zone, could have revoked at any time, in the exercise of 
practically unlimited discretion, all sand permits, and in fact all such permits to 
Harrah as well as the others who held permits in that region were revoked 
in December 1917.

Furthermore, the enterprise resembled mining operations with a steady deple
tion of available resources. No satisfactory proof was adduced to show the 

amount of sand remaining for excavation at the time the road 
Limit of available was destroyed, or the extent of sand accretions. Taking these 
8and facts into consideration, it seemed necessary to make allowance

for heavy amortization of the value of the road as an investment 
during the years of its existence. On the scanty material afforded by the record, 

I felt that at least one-half of the initial investment should 
be regarded as written off. I therefore came to the conclusion. 
on all the evidence that the initial investment by Mr. Harrah 
was less than $500,000., and applying the principle of depre-

888 Ibid. 1227-1228.
387 MS. Department of State, file no. 437.11H23/30434.
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ciation, and of writing off the initial investment, the basic value of the road at 
the time of destruction was a trifle over $200,000. It was undoubted^ true 
that at the time of destruction the road was a going and profitable concern. I 

felt under the circumstances it would be just to allow six 
Interest in lieu of percent on the basic sum as interest during approximately 
profits twelve and one-half years elapsed since the destruction. I

thus arrived at a figure for indemnification between $360,000. 
and $460,000., and I was ready to agree to the amount of $350,000. This figure 
took into consideration some allowance against the risk of future litigation, if the 
matter should go to a third Arbitrator. I did not feel that an award of less than 
that sum was justified by the facts.

The American Memorial, which I understand reflected the views of claimant's 
private counsel, claimed damages which might be calculated as between eight 

and nine million dollars. This exaggeration had an unfor- 
^CTationl>Xa^* tunate effect and tended to prevent the Cuban Arbitrator 
claimant ^ from taking an unprejudiced and realistic view of the evidence.

The effect of early exaggeration of claim was largely diminished 
by the voluntary renunciation by counsel for the United States in his brief of 
two important elements of damage. This reduced the maximum of the claim to 
about $2,700,000. That figure, however, was based on the full allowance of the 
estimates of the expert evaluators, and those estimates in turn were not supported 
with satisfactory proof, as has been stated above.

The protocol of agreement for the arbitration contained the pro
vision that in the event that the two national Arbitrators should be 
unable to agree, the case should be submitted to a neutral Arbitrator. 
On June 6, 1930, the President of Cuba indicated to the American 
Ambassador that the United States and the Cuban Government 
should jointly arrive at an equitable amount in settlement of the 
claim.388 389 The Cuban Government agreed to settle the claim by the
Final settlement Payment $350,000, the agreement of settlement 

being confirmed by an exchange of notes between the 
American Embassy and the Cuban Foreign Office, July 1, 1930.889 
This amount was promptly paid by Cuba,390 on July 5, 1930.391

INTERFERENCE WITH CONTRACTS

It frequently happens that the wrongful act of a government con
sists not in the breach of a contract between that government and the 
claimant but in wrongful interference wdth a contract existing between

™Ibid. 437.11H23/176.
389 Ibid./204:, enclosures.
39° When the Treasury Department of the Cuban Government sought to impose 

a tax of one fourth of one percent on the amount of the award, a tax imposed on 
all funds transferred out of Cuba and known as a Public Works Tax, the Depart
ment of State requested the remission of the tax on the Harrah draft because the 
transaction was one between the two Governments and the draft represented the 
settlement of an international claim against Cuba. (Ibid./219.) The tax was 
promptly and properly remitted. (Ibid./229.)

301 Ibid./200.
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the claimant and a third party. Such wrongful act may properly be 
described as a tortious wrong on the part of the respondent govern
ment. A number of instances of loss of property, or injury thereto, 
described ante were cases wherein the act for which the respondent 
government was liable consisted in injury to property rights of the 
claimant, resulting in loss to the latter on account of existing con
tractual rights or obligations.392 However, not every loss sustained 
by reason of interference with existing contractual rights is sufficient 
to found an international claim.

In the case of the Howard and Barber Lumber Company, a claim in 
the amount of $30,481.33 was submitted to the 

wrongternatl0nal Department of State for presentation to the British 
Government because of loss allegedly sustained as a 

consequence of the British Import Restriction Order, effective March 
25, 1916, prohibiting importation of oak lumber into Great Britain. 
The American company had prior to that date cut considerable oak, 
some of it according to specifications of British customers under then 
existing contracts. The United States declined to present the claim 
on the ground that there was no basis for it under recognized princi
ples of international law. There appeared to be no legal remedy in 
Great Britain available to the claimant.393

A claim was presented to the United States on behalf of P. Dourille 
and Company of Yokohama,394 a French company, for losses alleged 
to have been sustained when the United States, after the signing of the 
Armistice, in 1918, rescinded certain contracts for noil cloth and noil 
yarn made with the Continental Textile Corporation. The Dourille 

company, as a subcontractor, had contracted to 
Subcontractor supply the Continental Textile Corporation with 

about 350 yards of this cloth and 20,000 pounds of 
noil yarn, and these contracts were likewise canceled upon the rescind

392 See, for example, Norway v. United States, Damages in International Law, 
vol. II, pp. 1064 et seq. (requisition of shipbuilding materials and contracts); 
Soctitt Nationale d’Affritements, frequently referred to as the Paris, Lyon & 
Mediterranean Railway Co. case (France v. United States), ibid., vol. I, p. 8 
(requisition by the United States Shipping Board of hull in process of building by 
the Oriental Navigation Co. for the claimant company); G. Lalanne and H. Ledour 
(France v. Venezuela), ibid., vol. II, p. 862 (expected profits on subsisting con
tracts for sale of cattle allowed seller, and freight and expenses of delay allowed 
owner of vessel on which cattle were to be shipped, when Venezuelan customs 
officials wrongfully refused to grant clearance to vessel); and the Montijo case 
(United States v. Colombia), ibid., p. 1130 (in which claimants had a contract 
with Panama to use her ports, carry her mail, etc., and damages were allowed 
when the Government took forcible possession of the steamer; damages measured 
by the value of the use of the steamer).

See, also, claims for breach of charter-parties through action of respondent 
governments. (Damages in International Law, vol. II, pp. 1283-1296.)

393 MS. Department of State, file no. 441.11H83.
394 Ibid. 411.51D74.
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ing of the contracts of the Continental Textile Corporation with the 
United States. Dourille and Company had also contracted with a 
certain number of Japanese firms for the delivery of cloth and yam to 
the Continental Textile Corporation. The War Department of the 
United States took the position that there were no legal grounds, even 
under the wide discretion given to the Secretary of War by the Dent 
Act,395 by which reimbursement could be made to the claimant firm.

Where the loss for which damages are sought arises out of inter
ference with the performance of a contract which is illegal, damages 

are not properly payable. In such event the claim- 
illegal contract ant cannot ask the respondent state to indemnify him 

for losses sustained in his attempt to defeat the law.
In 1923 Mrs. Jeanne Coltman, an American national, submitted 

a claim on her own behalf and as administratrix, against China for 
$1,837.50 Mexican with interest, arising from the alleged non-fulfil
ment of certain contracts entered into between her husband, the late 
Charles L. Coltman, and two Chinese banks, which were not fulfilled 
owing to the killing of Coltman at Kalgan in December 1922.396 It 
appeared that Coltman was to transmit money to Urga from Kalgan 
for the banks and that he was paid part of the money under the con
tracts in advance. While transporting it, he was killed by Chinese 
soldiers and was thus prevented from fulfilling the contracts. Be
cause of this, the estate of Coltman would be compelled, it was alleged, 
to refund the unearned transportation fee to the banks. At the time 
of the incident there was a local Chinese regulation prohibiting the 
exportation of silver coin. The Department of State declined to 
press this claim arising out of the violation of the contracts,397 on the 
ground that Coltman was engaged in assisting the Chinese to violate 
their own law.

In the case of Ballistini (France v. Venezuela), decided by the 
Commission established under the protocol of 1903, involving a con
tract between the claimant, a French national, and Hernandez Lopez, 

a Venezuelan, it appeared that the latter, a judgment 
Loss of remedy debtor of the claimant, had become insolvent and 

had disappeared. The Commission declined to hold 
the Venezuelan Government liable for the amount of the debt.398

In the case of Cotesworth & Powell (Great Britain v. Colombia), 
submitted to arbitration under the terms of a convention of December

395 Act of March 2, 1919, 40 Stat. 1272.
806 MS. Department of State, file no. 493.11C72.
897 The Chinese Government settled the claim for the wrongful killing of Colt

man by promising to impose disciplinary measures on those responsible for his 
death and by the payment of $25,000 to the heirs. See Damages in International 
Law, vol. I, pp. 702-704.

898 Ralston’s Report (1904) 503, 506.
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14, 1872, the claimants had made contracts with and engaged in busi
ness with a firm which subsequently became insolvent and in the 
bankruptcy proceedings that followed the judge at Barranquilla had 
made away with property of the claimants, seized bills of lading 
covering certain tobacco as to which there was dispute whether it 
belonged to the bankrupt estate or to the claimants exclusively, later 
received their value, and finally disappeared, taking papers rendering 
it impossible for the firm to prove its case. The judge was tried and 
convicted but judgment could not be executed against him as he 
pleaded a general amnesty act. The responsibility of Colombia was 
based not upon the abuse of judicial authority in which the claim 
originated but upon the amnesty.399 The claimants were allowed 
$50,000, an amount supposed to cover the actual loss.

Where the subject-matter of the contract is wrongfully seized, 
interfered with, or dealt with, damages are allowed in appropriate 
cases. The extent of the damages allowed in the decided cases has 
varied but usually the actual loss of the claimant has been reimbursed.

In the claim of Rudolf Brack, presented by the United States to 
the United States-Mexican Commission established in accordance 
with the terms of the convention of July 4, 1868,400 Colonel Servando 
Canales, then Governor of the State of Tamaulipas, Mexico, seized 
a debt due by one Gonzalez to the house of Brach, Schonfeld & Co. 
in which Brach had a 33K-percent interest. This occurred at a time 
when the forces of Maximilian occupied Matamoros where the firm 
was established. The debt was the property of a neutral firm, which 
it was held that the Mexican authorities had no right to seize. Umpire 
Thornton, in delivering the opinion of the Commission wherein he 
awarded $2,630.64 in favor of the claimant, stated, inter alia:

The Umpire is therefore of opinion that the Mexican Government is bound to 
pay this debt of $7,129 15/100, as well as the expenses of $786.78/100 which the 
House incurred in endeavouring to force Guadalupe Gonzalez [the debtor] to pay 
the debt. That the latter resisted the payment and could not make it was due 
to the previous action of the Mexican Authorities.401

The sum of 33}£ percent of this total amount was awarded.
In the claim of G. W. McNear, Incorporated (United States v. 

Mexico), decided by the General Claims Commission established 
under the convention of 1923, the Commission had before it a claim 
by the assignee of G. W. McNear who, during May and June 1907, 
sold wheat to S. Montemayor of Ciudad Ju&rez, Mexico, the title to 

remain in the seller until payment of purchase price. 
Title in claimant The wheat was seized, however, in Ciudad Ju&rez by 

Mexican authorities as the property of the buyer, who 
was charged with having imported other wheat into Mexico without

890 2 Moore’s Arb. 2050, 2053. See also Damages in International Law, vol. II, 
pp. 882-889.

400 MS. Department of State, National Archives, docket 462.
401 Ibid.
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paying the consular fees and customs duties thereon. The Commis
sion allowed the sale value of the wheat as claimed, with interest from 
the date of seizure.402

Germany presented a claim on behalf of Ernesto von Raesfeld, a 
German citizen, to the German-Mexican Claims Commission, estab
lished under the terms of the convention of March 16, 1925.403 In 
that case the claimant had leased a hacienda located in the State of 
Puebla for a period of fifteen years, at the end of which time the 
property was to be returned to the Mexican owner. In August 1914 
Captain Herrera y Herrera of the Constitutionalist revolutionists 
j t f arrived at the hacienda with two hundred men, where
lessee?rightW1 guar<l of seventy armed men was disarmed and

the horses were seized. Thereafter, the hacienda, 
being without protection, was looted and set on fire and at the end of 
September 1914 when Major Jose N&jera Lagarde entered it he found 
that it was completely abandoned, the buildings were burned, the 
plantings were gone, and the cattle had disappeared. The Com
mission held that the claimant was entitled to the value of any in
crease in implements and stock over the period of thirteen years in 
which he had enjoyed the lease—property to which he rather than 
Jhe lessor was entitled upon the termination of the lease.

At the outbreak of the World War of 1914-18, Edward Eicke, a 
German debtor, was compelled to pay to the German Treuhaender 

the amount due# Claudius Ash, Sons and Co. Ltd., 
Alien-enemy debt his British creditor, under a pre-war contract. A 

claim was submitted to the Anglo-German Mixed Arbi
tral Tribunal by the British company for the loss of the use of the 
money while in the hands of the Treuhaender. That Tribunal (Pro
fessor Borel, President) held that the amount that should be paid to 
the British creditor by the German Government under the Treaty 
of Versailles was the amount that would have been received from the 
German debtor, i. e., the amount of the original debt at the pre-war 
rate of exchange together with such interest as the debtor would have 
had to pay.404 It held that the claimants were entitled to the amount 
that “they would have had but for the exceptional war measure of the 
German Government”.405

The Belgian-German Mixed Arbitral Tribunal held in the case of 
Louis Zurstrassen that where Zurstrassen, a Belgian national, had sold

402 Opinions of the Commissioners (1929) 68, 71, docket 211.
403 Opinions of the Commissioners, docket 17, ms.
For a claim involving interference with a lease of railway locomotives and 

wrongful attachment of the property, etc., see H. G. Venable (United States v. 
Mexico), decided under the 1923 convention (Opinions of the Commissioners (1927) 
331, docket 603; Damages in International Law, vol. II, p. 937).

404 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 198.
406 Ibid. 199.
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goods to a Polish national, the title to the property remaining in the 
seller, and the goods were attached while in transit in Germany in the 
course of delivery, the seller was entitled under article 297 (e) of the 
Treaty of Versailles to compensation in the amount of the price agreed 
upon under the contract of sale together with interest from the date 

fixed for payment. Payment was to have been made 
in Belgium and it was held that the law of Belgium 
governed the rate.406

Commission appointed in 1840 to liquidate the claims 
of British subjects arising out of the grant of the Sicil
ian Sulphur Monopoly by the Kingdom of the Two 
Sicilies to a French firm—Taix, Ay card, and Co.— 
under a contract of July 9, 1838, made awards in three 

classes of claims. As to the second class, the British Commissioner in 
his Report to the Earl of Aberdeen of December 29, 1841, regarding the 
settlement, stated:407

The second class of claims, viz., for losses upon pending contracts which could 
not be fulfilled in consequence of the restrictions imposed by the 

Actual loss on monopoly, differed from those under the first and third cate- 
pending contracts gories, inasmuch as they were capable of positive and satis

factory proof, and most of them were consequently admitted 
with a very trifling alteration, upon due evidence being given of the loss which 
had actually accrued to the claimant.

In the Affair of the Sergent Malamine (France v. Great Britain),408 
Baron Lambermont allowed indemnity, in his award of July 15, 1902, 
for the interference by the British authorities with a contract between 
the owners of the vessel (which was seized by the British and which 
afterwards sank) and the French Government for annual postal sub 
ventions, deducting from the amount stipulated in the contract an 
amount to cover risks and expenses incident to the contract.

The American Commissioners (William E. Bainbridge and James 
W. Ragsdale) who made the initial recommendations for the settle
ment of the American Boxer-indemnity claims which arose against 
China on account of the Boxer uprising in 1900, stated in their Final 
Report of November 17, 1902, to the American Minister to China, 
Edwin H. Conger:

The Commission . . . has recognized rights vested by existing contracts 
and allowed compensation for the actual injury sustained through broken contracts 

due to the events, including expense of carrying undelivered 
Impossibility of merchandise, counting interest as part of such expense. But 
performance the Commission has disallowed contractual claims where the

contracts have been ascertained to be capable of fulfillment 
through the continued solvency of parties. Claims for losses through the general

406 Ibid. 360.
407 La Fontaine, Pasicrisie Internationale (Bern, 1902) 97, 99.
408 XXV HertsleVs Commercial Treaties (1910) 253-259.
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interruption of business have not been allowed; nor has interest been allowed 
on capital invested in goods for sale in open market, not contracted for delivery. 
Losses resulting from debts recognized as valid but no longer recoverable because 
of the death, disappearance or bankruptcy of Chinese debtors due to the uprising 
have been compensated. Extraordinary cost of storage and insurance has been 
allowed.409

One of the claims presented to these Commissioners was that of 
George Warren, the proprietor of a circus, who submitted a claim for 
$103,800, including claim for loss of net receipts at Tientsin and for 
enforced idleness for a* period of six weeks (42 nights' performance). 
Warren arrived with his circus at Tientsin about June 14, 1900, and 
a few days subsequently the foreign settlement at Tientsin was bom
barded by the Chinese and he was compelled to abandon his property, 
which either disappeared or was destroyed during the siege. He also 
had with him the proceeds of a prior show season at Shanghai and 
this money was lost or stolen in Tientsin during the siege.410 While 
the Commissioners awarded him an indemnity for loss of personal 
property, including the circus outfit and $7,000 for “Salaries of 
employees paid per contracts whose services could not be utilized" 
(and this allowance was in turn approved by the American Minister 
to China and the Department of State), they disallowed the claim for 
$61,200 for loss of business and profits.

In January 1891 during a revolution in Chile which ultimately 
proved successful, the port of Iquique was blockaded by revolutionists. 
At the time of the blockade James M. Hallowes, an American national, 
had shipped a boiler to Iquique where he had contracted with a 
Chilean national to do certain work at a mine prior to December 11 
of that year or forfeit the work under the contract. In the event 
that the work was completed within the specified time, Hallowes was 
to receive a certain share in the mine. Because the captain of the 
vessel on which the boiler was being shipped from Valparaiso to 
Iquique learned of the blockade, he returned to Valparaiso with the 
boiler, where officials of the Government of Balmaceda seized it and 
detained it until June 1891. Hallowes claimed before the Com
mission established under the conventions of August 7, 1892 and May 
24, 1897 between the United States and Chile, that as a result of these 
circumstances he was unable (by two weeks) to perform the contract 
within the specified time and sustained a loss in the amount of $10,400 
plus interest.411 His claim covered items for reimbursement for loss 
of time by a mechanic, by engineers, drillmen, and by himself; for 
board; for wages of others; for extra freight and storage expenses on'

409 MS. Department of State, National Archives, Minister Conger to Secretary 
Hay, November 19, 1902, 121 Despatches, China, no. 1155, enclosure 1, p. 8.

410 Ibid., Minister Conger to Secretary Hay, October 6, 1902, 119 Despatches,
China, no. 1106, enclosure, case no. 205. *

411 Perry’s Report (1901: unpaged), docket 37.
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the boiler; for extra cost of cartage on the boiler; for the extra cost of 
erecting it; for increased cost and expense in endeavoring to complete 
the work within the required time; and for loss of his expected interest 
in the mining property. The Commission awarded him $9,000 with
out explanation of the amount.412

In numerous cases losses alleged to have been sustained on account 
I £ t £ 0f the wrongful acts of a respondent government result-
certain loss Un" i11 interference with contractual rights of the individ

ual claimant and a third party have been disallowed on 
the ground that the losses were indirect, uncertain, or remote.413

In the cases of Richard J. Hickson as Administrator cum testamento 
annexo of Catherine J. Hickson (United States v. Germany) and Richard

412 Ibid. In the case of Karl Hanselmann and Company (Germany v. Mexico), 
decided by M. Cruchaga, President Commissioner of the Commission established 
by the two countries under the convention of March 16, 1925, damages were 
claimed for losses suffered under existing contracts as a result of the suspension 
of the service of the railroads in Mexico during a revolutionary period. “Injuries” 
which the company sustained as a result of not complying with contracts for 
products that would have been shipped on the railroads were disallowed “as the 
Convention of 1925 refers to damages and not to injuries”. “Damages” for the 
amount of a judgment recovered against the company because it could not carry 
out a contract with the plaintiff “by reason of the Government of General Villa 
having declared a monopoly by the Government in the export of ‘ixtle’ ” were 
allowed. (Docket 100, ms.)

413 See, for example, Mauricio Levek (United States v. Chile), arbitrated under 
the conventions of 1892 and 1897 ($5,000 awarded for wrongful imprisonment 
but a claim for reimbursement for loss alleged to have been sustained because of 
inability to perform certain contracts and general interference with the business 
of the claimant disallowed as “entirely consequential”), Perry’s Report (1901: 
unpaged), docket 41; Valentiner case (Germany v. Venezuela), decided under the 
protocol of 1903 (damages for loss of coffee crop when laborers hired to gather the 
crop were drafted by Venezuela disallowed as “too remote”), Ralston’s Report 
(1904) 562; Poggioli case (Italy v. Venezuela), decided under the protocols of 1903 
(claims for loss suffered on account of threats of violence made against the agents 
and debtors of the claimants disallowed because the debts, with interest, might 
have been collected subsequently and because the loss was “too indirect and 
uncertain”), ibid. 847, 870.

By article VI of the Jay Treaty of 1794 between the United States and Great 
Britain it was agreed that the United States should make full compensation to 
British creditors for debts owing to them by citizens or inhabitants of the United 
States which were not fully paid to them on account of “various lawful impedi
ments since the peace”. (I Malloy 594.) The Mixed Commission of five mem
bers appointed pursuant to that article to pass upon the claims met in Philadelphia 
in 1797. It ceased to function in 1799 because of disagreement as to the exhaus
tion of legal remedies prior to the submission of the claims and as to the allowance 
of interest. By the terms of article VI of the convention signed by the two 
countries on January 8, 1802, it was agreed that article VI of the Jay Treaty 
should be annulled and that, instead, the United States should pay £600,000 to 
Great Britain. The sum amounted to $2,664,000 at the rate of exchange of $4.44 
to one pound sterling, stipulated in the convention. (Ibid. 610, 611.)
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J. Hickson as Administrator cum testamento annexo of Caroline Hickson 
Kennedy (United States v. Germany),414 415 two of the Lusitania cases, 
Umpire Parker of the Mixed Claims Commission, established by the 
United States and Germany, in accordance with the terms of the 
agreement of August 10, 1922, had before him claims for alleged losses 
sustained by Hickson on account of the wrongful interference by the 
German Government with contracts existing between Hickson and 
his sisters. Hickson was a dealer in ladies’ apparel. Mrs. Kennedy, 
one of his sisters, was a buyer and designer of women’s apparel and 
for her services, alleged to have been contracted for for the remainder 
of her life, she received $5,000 a year for several years prior to her 
death, under an oral contract. There was a similar contract between 
Hickson and Catherine J. Hickson, the other sister, who was paid a 
sum “commensurate with her needs”, averaging $50 to $75 a week. 
Hickson claimed that Mrs. Kennedy had peculiar and exceptional 
ability, that although she was paid $5,000 a year her services were 
worth at least $50,000 a year, and that after her death and as a 
result of the loss of her services “difficulties soon set in and increased 
each year until 1920 when the business was unable to meet its obliga
tions all of its liquid assets having been pledged to secure loans”.416 
As to the contention that her death resulted in the bankruptcy of the 
business, the Umpire decided that it was by no means clear that these 
difficulties resulted from the loss to the business of Mrs. Kennedy’s 
genius as there were strong inferences that they resulted from the 
improvident financial ventures of the claimant (particularly in Hick
son’s attempt to establish his son in a magazine business at the cost of 
$50,000, and his investment of about $100,000 in furniture and 
fixtures). The Umpire pointed out that the claimant alleged that 
under the law of averages the contracts would have remained in force 
for a period of seventeen years longer, while at the same time he 
urged that they were not void under the statute of frauds because they 
might have been performed within one year; that the validity of the 
contracts might well have been challenged on the ground of uncer
tainty; and that a court of equity, contrary to the claim of Hickson, 
would hardly enforce a contract (even though legal in its terms) 
where the services to be rendered were worth $50,000 but the amount 
to be paid was only $5,000.

In disallowing the claims based on the alleged interference with 
these contracts, the Umpire stated: 416

But brushing aside all the numerous obstacles to the establishment of valid 
contracts which beset claimant’s path, and treating the two contracts declared

414 Decisions and Opinions 439, dockets 417 and 418.
415 Ibid. 441.
4i» Ibid. 443.
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on as valid, the question is presented: Under the terms of the Treaty of Berlin is 
Germany financially obligated to pay losses suffered by the claimant flowing 
directly from the terminating of contracts between the claimant and his sisters, 
which termination resulted from their deaths on the Lusitania? The Umpire 
decides that she is not. The reasons therefor are set forth at length in the opin
ion of the Umpire in deciding the life-insurance cases (Decisions and Opinions, 
pages 121-140) [4l7] and need not be repeated here. Claimant’s counsel earnestly

417 Umpire Parker in his decision of September 18, 1924, in the Life Insurance 
Claims (United States v. Germany) disallowed claims of Americans arising out of 
pecuniary losses sustained on account of the accelerated maturity of certain 
insurance policies by reason of Germany’s acts resulting in the deaths of the 
insured. (Decisions and Opinions 103.) The Commission considered ten typical 
cases put forward by the United States on behalf of life-insurance companies to 
recover from Germany alleged losses resulting from their being required to make 
payments under the terms of eighteen policies issued by them insuring the lives 
of eleven of the passengers lost on the Lusitania. The German Commissioner, 
Dr. Wilhelm Kiesselbach, and the American Commissioner, Chandler P. Anderson, 
disagreed as to the allowance of the claims—Dr. Kiesselbach admitted that pay
ments were made but denied that any part of the payments represented loss to the 
companies while Mr. Anderson wa§ of the opinion that the insurers must neces
sarily have sustained loss when they were compelled to pay for the deaths of their 
insured resulting from a war risk not in contemplation and for which risk no 
premiums had been specifically exacted. Parker rejected both of these views. 
He stated that—

it is evident that the acceleration in the time of payments which the insurers 
had in their policies contracted to make resulted in losses to them in the 
sense that their margins of profits actual or prospective were thereby reduced. 
For the purpose of this opinion it will be assumed that in this sense losses 
were suffered by the insurers in the amounts claimed8 (6 While American 
insurers suffered losses caused by the acceleration in the time of payments 
of death claims, it will be borne in mind that payments made by American 
insurers to American beneficiaries involved no national loss. The insurers 
do not complain that Germany’s act deprived America of property but only 
that Germany’s act resulted in the premature payment of money from one 
group of American nationals to another group of American nationals in pur
suance of intercontractual relations between them), and the contention of the 
German Agent that the insurers sustained no losses is rejected.

The question remains, Under the terms of the Treaty of Berlin is Germany 
financially obligated to pay losses of this class? The Umpire decides that 
she is not. [Ibid. 127.]

Umpire Parker further held that these losses arising out of contract were not 
the proximate result of Germany’s act in striking down the individual. In so 
deciding, he stated:

The great diligence and research of American counsel have pointed this 
Commission to no case decided by any municipal or international tribunal 
awarding damages to one party to a contract claiming a loss as a result of 
the killing of the second party to such contract by a third party without any 
intent of disturbing or destroying such contractual relations. The ever- 
increasing complexity of human relations resulting from the tangled network 
of intercontractual rights and obligations are such that no one could possibly 
foresee all the far-reaching consequences, springing solely from contractual 
relations, of the negligent or wilful taking of a life. [Ibid. 137.]
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contends that where one without sufficient justification interferes with a contract 
sanctioned by law to the injury of a party to it, the wrongdoer must respond in 
damages to the injured party. In support of this proposition are cited numerous 
authorities in each of which it was made to appear that the third party inflicting 
the injury upon one of the parties to the contract did so with full knowledge of 
the contract and with the intention of interfering with it. The authorities cited 
in no wise conflict with the rule here announced. But the great diligence of 
claimant’s counsel has pointed this Commission to no case, and it is safe to assert 
that none can be found, where any tribunal has awarded damages to one party 

to a contract claiming a loss as a result of the killing of the 
Party to con- second party to such contract by a third party not privy to
tract killed the contract without any intention of disturbing or destroying

such contractual relations. The American courts, including 
the Supreme Court of the United States, have uniformly rejected such claims. 
The United States cannot now be heard to assert them against Germany.418

The United States presented a claim on behalf of the Dickson Car 
Wheel Company 419 to the General Claims Commission, United States 
and Mexico, organized under the convention of September 8, 1923, 
wherein it appeared that by virtue of a contract entered into in April 
1912 between the National Railways of Mexico and a North American 
corporation, the Dickson Car Wheel Company had delivered car- 
wheels to the National Railways of Mexico, between December 1913 
and January 1914. Under a decree of December 1914 the Constitu
tionalist government took possession of the railways of the National 
Railways of Mexico and retained possession until December 1925. 
Various requests were made for the payment of the price of the wheels 
($4,126.64) but the National Railways Company replied that owing 
to the seizure of the road it did not receive revenue from the road 
with which to meet its obligations. The United States urged, before 
the Commission, that the Government of Mexico was “internationally 
responsible” for the amount of the obligation contracted by the 
National Railways Company.

The majority of the Commission (Commissioners MacGregor and 
Alfaro) agreed in disallowing 420 the claim, stating that since the 
Mexican Government was not a party to the contract of 1912, it was 
not obligated under the contract; that the claimant could have sued 
the debtor company in the Mexican courts; that although “the 
theory of unjust enrichment as such has not as yet been transplanted

418 For a claim based upon the alleged failure of the claimant to procure a 
contract, see the case of Isaac Lehmann (United States v. Germany), discussed 
post, pp. 1802-1803.

In the case of the Company General of the Orinoco (France v. Venezuela), 
Venezuela was held liable for having refused to consent to the assignment 
of a contract, in accordance with its terms. Umpire Plumley allowed the amount 
which the proposed assignee was about to pay for the concession. (Ralston’s 
Report (1906) 244, 365.) The case is discussed at length, ante, pp. 1688-1690.

419 Opinions of the Commissioners (1931) 175, docket 1074.
420 Ibid. 184-193.
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to the field of International Law”, it was inapplicable to this case; 
that the Mexican Government had “indirectly” compensated the 
National Railways of Mexico for the property taken over by it; that 
in order that a state may incur international responsibility “it is 
necessary that an unlawful international act” may be imputed to 
it; that it was necessary “to establish . . . the international 
illegality of the original act”; that any damage suffered by the claim
ant was a remote injury brought about by an act not violative of the 
law of nations; that a state “does not incur international responsi
bility from the fact that an individual or company of the nationality 
of another State suffers a pecuniary injury as the corollary or result 
of an injury which the defendant State has inflicted upon an individual 
or company irrespective of nationality when the relations between 
the former and the latter are of a contractual nature”, except when, as 
under the convention of September 8, 1923, there has been an allot
ment of the proportional part of the loss or damage suffered by the 
individual or company claimant; and that “States have always re
sorted to extraordinary measures to save themselves from imminent 
dangers and the injuries to foreigners resulting from these measures 
do not generally afford a basis for claims.”

QUASI-CONTRACTUAL OBLIGATIONS

International law includes within its compass a large body of equity. 
Accordingly the extent to which claimants have been allowed to 
recover damages in international cases on grounds of equity apart 
from legal rights under existing contracts constitutes an important 
phase of the subject under discussion. There are numerous cases 
where damages have been allowed in situations resembling, more or 
less closely, an implied421 or quasi-contractual relation. Various 
reasons are given for the allowance of damages in such cases. At 
times the reason is stated in the familiar terms of “equity” and, at 
other times, merely on the ground that international law allows 
recovery in such a situation.422 Whatever the reason given in the 
decision, the important point is that damages are allowed in situations 
where it might be difficult to explain the decision on grounds of either 
the wrongful breach of or interference with an express contract.

421 For the status of implied contracts in the United States under the Tucker 
and Dent Acts, see a note on the subject of “Grounds for Recognition of Implied 
Contracts Under the Tucker Act” in 43 Y. L. J. (1934) 674.

422 In cases discussed in chapter V, for example, where damages were allowed 
for the seizure or requisition of property, unjust enrichment on the part of the 
respondent state was seldom relied upon or intimated as the basis for the decision. 
In those cases the usual basis was merely that under international law there is a 
duty on the part of a state to make compensation for property seized or requisi
tioned. (Damages in International Law, vol. II, pp. 900, 1064, 1386, et seq.)
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PAYMENT OF EXCESSIVE TAXES OR CUSTOMS DUTIES

Presumably on the theory of quasi-contract or of unjust enrichment, 
claimants have been allowed to recover the amount of customs duties 
or taxes unjustly collected or paid by them in excess of the amount 
required by law.423 The duty to repay such duties or taxes is so 
widely recognized that frequently no so-called “reason” whatever is 
given for the duty to return the amounts unjustly collected. Thus 
when an export tax was levied in 1883 as a consular fee by a Spanish 
consul in the United States, the United States protested and requested 
(but not in terms of unjust enrichment) the return of the overcharge.424 425

In the case of John Baptiste F. P. Monnot (United States v. Vene
zuela), decided by the Commission established under the protocol of 
1903,426 a claim was submitted for indemnity for the wrongful seizure 
and sale by the judicial authorities of Venezuela of the greater portion 
of goods alleged to have been smuggled into Venezuela by the claimant, 
an American citizen. Reasonable inquiry would have revealed that 
the goods had been properly imported. The value of the goods seized, 
less the amount received from the sale and restored by the court, plus 
the salaries paid by the claimant to employees, plus expenses incurred 
in consequence of the judicial proceedings, plus interest from the date 
of the seizure of the goods, was allowed. The refund of the value of 
the goods, etc., in this case, was predicated on the wrongful acts of the 
judicial authorities.

423 See, for example:
Thomas Wilson (United States v. Mexico), arbitrated by the Commission 

established under the convention of April 11, 1839, ms. Department of State, 
National Archives (goods wrongfully condemned and sold and proceeds divided 
between the Government of Mexico and Mexican revenue officers; $25,240.05, 
plus interest and expenses, allowed).

Reuben M. Whitney and Charles Callaghant assignee of John Coulter (United 
States v. Mexico), same Commission, ibid, (value of brandy wrongfully seized and 
libeled and not returned to the owners allowed).

W. W. Corcoran, assignee (United States v. Mexico), decided by the Com
mission established under the act of March 3, 1849, ms. Department of State, 
National Archives (value of goods seized when illegally exacted duties were not 
paid, refunded).

Joseph Bosque (United States v. Mexico), same Commission, ibid, (value of 
goods wrongfully detained by collector of customs allowed).

C. Wirgman, Agent (Great Britain v. United States), decided by the Commission 
established under the convention of February 8, 1853, Report of the Decisions of 
the Commission of Claims under the Convention of February 8, 1853 (1856) 311, 
313 (claim for return of excess duties paid on cotton goods allowed).

Great Western Steamship Company (Great Britain v. United States), same Com
mission, ibid. 328 (claim for drawback on duties paid allowed).

424 John Davis, Acting Secretary of State, to Minister John W. Foster, June 23, 
1883, ms. Department of State, National Archives, 19 Instructions, Spain, no. 24, 
pp. 389, 395.

425 Ralston’s Report (1904) 170.
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In the case of John B. Okie (United States v. Mexico),426 decided by 
the General Claims Commission, United States and Mexico, estab
lished under the convention of 1923, an American citizen had secured 
permission in January 1920 from the Department of Finance and 
Public Credit of the Mexican Government for the importation of 
sheep into Mexico free of consular and sanitary fees. Thereafter 
in February 1920, he made his first importation of sheep and was 
obliged to pay such fees. He paid under protest, called the attention 
of the appropriate authorities to the agreement, and was told that as 
soon as proper orders were given the duties would be repaid. Later, 
he imported a second lot and was obliged to pay similar fees. The 

Commission held that Okie was justified in assuming 
levied8 unjustly that Mexico did not intend to levy duties that would 

ultimately find their way into the Mexican Federal 
Treasury and that such fees should be reimbursed to him but that 
such charges as were made by other than Federal officials should not 
be reimbursed.

USE OR BENEFIT ENJOYED

There have been a large number of cases where damages have been 
allowed for the seizure of private property for the public use or benefit. 
While the decisions are not necessarily couched in terms of implied 
contract or of unjust enrichment, they distinctly hold that where 
property is taken for the public use or benefit there is a duty under 
international law to make compensation therefor.427!

426 Opinions of the Commissioners (1927) 61, docket 275.
427 American Commissioner Wadsworth, in writing the opinion in the case of 

Jno. P. PutegnaVs Heirs (United States v. Mexico), decided by the Commission 
established under the 1868 convention, awarded American nationals damages 
for the loss of goods stored in a house which had been seized and converted into a 
fortification by General Avalos in the service of the Mexican Government. 
In 1851, during an attack by Carvajal, the house was set on fire by the shells 
of the enemy and the goods were destroyed. Mr. Wadsworth said:

... I shall treat the case as a seizure of the house and goods by Genl. 
Avalos, for the public service, and their destruction by the enemy as a nec
essary consequence of the nature of the service to which, for the public 
benefit, the goods were subjected.

It is the seizure of private property for the public use, and its loss or 
destruction while so employed, whether by the enemy or the govt., that 
entitles the owner to payment.

We must hold, even in such a case, that the public has received the value 
of the property, by embarrassing its enemy by its destruction, and is bound 
to make just compensation. It can never be just, that the loss should fall
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In 1872 the Reverend Dr. Wm. Ashmore, an American citizen, pur
chased a fishery near Swatow, China, locally known as the Sun Blue 
Fishery. The fishery was enjoyed without molestation until the end 
of the year 1881, when the foreign consuls at Swatow asked for the 
removal of certain fishing stakes belonging to a neighboring village 
because the stakes obstructed navigation. The stakes were removed 
and the owners demanded other fishing grounds. They were given 
certain vague permits to fish elsewhere and, after organizing a new 
fishing company, they trespassed upon Ashmore’s fishing grounds. 
Ashmore claimed that his failure to obtain redress for his rights was 
the fault of the arbitrary and unjust procedure of a Cheng Hai magis
trate. He offered, however, to settle his claim by (1) selling his 
rights to the Chinese authorities or (2) by accepting restoration of the 
entire fishery without the payment of indemnity for either his losses 
or those of his tenants suffered in consequence of the seizure of his 
property rights.428 b

In 1884 it was agreed by the Taot’ai at Swatow and the American 
Minister to arbitrate the claim and for this purpose to select two of the 
foreign consuls at Swatow to hear the case. The Consuls of Great 
Britain (George Phillips) and the Netherlands (Robert Hunter Hill), 
who were selected as Arbitrators, made an award (on May 24, 1884) 
in the amount of $4,600 in the claimant’s favor. As their reasons, 
they said:

Dr. Ashmore, by giving up his deeds to this fishery ground, loses Four hundred 
dollars per annum, and he should in justice be paid a sum which would without 
difficulty give him in a like venture the same amount of interest. * 36

Footnote 427—Continued.
exclusively on one man, where the property has been lawfully used or de
stroyed, for the benefit of all.

I think these people are entitled to an award of the value of the goods 
and interest. [MS. Department of State, National Archives, docket 24.]

Similarly when the Government of Venezuela took possession of a claimant’s 
telephone office and service for military use and the property was subsequently 
damaged and destroyed during a revolution, it was held that the Government was 
liable for the damage done “when the destruction of the neutral property is due 
to the previous and deliberate occupation by the Government for public benefit 
or as being essential for the success of military operations”. (American Electric 
and Manufacturing Co. (United States v. Venezuela), Ralston’s Report (1904) 35,
36, protocol of 1903.)

One of the claims presented on behalf of Corinne B. de Garmendia (United 
States v. Venezuela), to the Commission established under the protocol of 1903, 
was for compensation for the destruction of a building by order of General 
Guzm&n Blanco, in order that employees of the customhouse might have a better 
view of the port of La Guaira. The Commission allowed the value of the house, 
together with interest from the date that the claimant notified the Venezuelan 
Government of the claim. (Ralston’s Report (1904) 10.)

488 MS. Department of State, National Archives, Minister John Russell 
Young to Secretary Frelinghuysen, October 22, 1884, 72 Despatches, China, 
no. 533, and enclosures.
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The Chinese Authorities admit that for two years Dr. Ashmore has not rec’d 
the rental of the fishery ground, which amounts to eight Hundred dollars.

This sum we consider he is entitled to receive.
The fact that Dr. Ashmore was not willing to part with his Deeds, and that he 

is for the moment deprived of a good investment, should be taken into con
sideration, and in estimating the value of the fishery a certain sum has to be added 
to the purchase money. This we have done, and we have fixed the sum to be 
due Dr. Ashmore on the three counts, viz:—

The loss of two years rental; the value of the property; and recompense for 
compulsory sale, at $4,600.

In arriving at this decision we think, we on the one hand have dealt fairly 
with the Chinese Govern't, for we argue that if Dr. Ashmore could get a rental 

of $400.- a year for the fishery ground the Chinese Government 
Benefit to China will on receipt of the deeds be in a position to relet it for a like 

amount; we think on the other hand, that taking into considera
tion the nature of the property, we could not in fairness award Dr. Ashmore a 
larger amount than we have done, which amount with the interest attainable 
upon investments of a kindred character in China will always bring him in the 
amount of which he has been deprived, and at the same time cover all that can 
be fairly claimed. This amount of $4,600 to be paid two months from today the 
24* May, 1884.429

The sum awarded was promptly paid.430
In 1907 a claim was submitted to the Court of Claims by the 

Juragua Iron Company, a corporation of Pennsylvania, for the alleged 
value of property destroyed in Cuba, during the war with Spain, by 
order of General Miles, an officer of the United States.431 The court 
found that in 1898, while the war between the United States and 
Spain was in progress, the lives of the United States troops who were

429 Ibid., enclosure 17.
430 In the case of George Houghton (Great Britain v. United States), decided by 

the United States - British Claims Commission established under the convention 
of 1853, a claim was presented for the value of property belonging to a British 
merchant which had been seized by pirates on May 23, 1816 while on a Spanish 
vessel on the way from the Canary Islands to Madeira. Thereafter a United 
States cruiser seized the vessel, the crew was tried for piracy, and the vessel was 
sold. The proceeds of the sale of the vessel and of half of the property found on 
board at the time of seizure were put into the Treasury of the United States. The 
claimant alleged that he lost £1,500. Under the terms of the Jay treaty of 
November 19, 1794 (article XX) provision had been made by the United States 
and Great Britain for the return of property seized from pirates upon proper proof 
of ownership. (I Malloy 590, 602-603.) The Commission (Nathaniel G. Upham, 
American Commissioner, delivering the opinion) in allowing the claim in the 
amount of $2,500, the value of the property realized less “reasonable expenses and 
salvage”, relied not only upon the treaty but also upon the proposition that—

On every principle of justice and equity, and, as we believe, of sound inter
national law, the claimant is entitled to remuneration to the extent named. 
[Report of the Decisions of the Commission of Claims under the Convention of 
February 8, 1853 (1856) 68, 161, 162-163.]

431 The Juragua Iron Company (Limited) v. The United States, 42 Ct. Cls. 99 
(1907).
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engaged in military operations in the Province of Santiago de Cuba 
became endangered by the prevalence of yellow fever; that it was 
deemed necessary by the officers in command, in order to preserve 
the health of the troops and to prevent the spread of the disease, to 
destroy all places of occupation or habitation which might contain 
the fever germs; that on or about July 11, 1898, sixty-six buildings 
belonging to the claimant were destroyed by fire by the military 
authorities of the United States for these reasons; and that the prop
erty so destroyed was of the reasonable value of $31,116. It held 
that the property—though American-owned—had a permanent situs 
in Cuba and must be treated as the property of the enemy and that 
the claim for reimbursement must be disallowed. On appeal to the 
Supreme Court of the United States the judgment of the Court of 
Claims was affirmed.432 Justice Harlan in delivering the opinion of 
the Supreme Court, stated that the cases cited (which arose in peace
time) lent no support to the proposition that “an implied contract arose 
on the part of the United States to make compensation for the property 
destroyed”. 433

In the case of The Philippine Sugar Estates Development Company 
(Limited) v. The United States,434 435 a claim in the amount of $110,000 was 
presented to the Court of Claims for rent for the use and occupation of 
certain buildings and a tramway in the Philippine Islands by the 
authorities of the United States. The authorities of the United States 
had taken possession of the premises and had occupied them after the 
insurgents had taken forcible possession of them. At no time had the 
United States asserted any claim of title to the property. Rent had 
not been paid because of doubts as to the true ownership of the prop
erty. In allowing the rental value of the property for the period of the 
occupancy of the premises, $40,584.19, the court (Judge Howry deliver
ing the opinion) stated that 436—
... it is . . . enough to say that the promise of compensation would be 

implied had the Government, not claiming to own the property, appropriated the 
same to its permanent use under the right of eminent domain. The appropriation 
for temporary use raised the implied contract to pay the value for the transient 
occupation and use upon the same principle as in the other case. (United States 
v. Lynah, 188 U. S., 445.)

In 1925 a concession agreement for the exploitation of gold, copper, 
zinc, lead, iron, and other ores, as well as timber resources, in certain

432 Juragua Iron Company, Limited, v. United States, 212 U.S. 297 (1909).
433 Ibid. 305.
A claim made against the United States by a native of Cuba, formerly a Spanish 

subject, for compensation for the use of the claimant's vessel during the war 
between Spain and the United States, was disallowed. (Herrera Nephews v. 
United States, 43 Ct. Cls. 430 (1908); Herrera v. United States, 222 U.S. 558 (1912).)

434 39 Ct. Cls. 225 (1904); 40 ibid. 33 (1904).
435 Ibid. 35.
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specified areas of the Union of Soviet Socialist Republics, for periods 
ranging from 15 to 50 years, was signed by the Soviet Government and 
Lena Goldfields Limited of London. From 1925 to 1929 operations 
were conducted under the concession at considerable profit and large 
amounts were invested by the company in its operations in the Soviet 
Republic during the period when that Republic encouraged the 
entrance of industrial enterprises conducted on individualistic lines 
in order to encourage development and promote employment under its 
policy known as “the New Economic Policy”. By the fall of 1929 a 
different policy was adopted by it—the so-called “Five-Year Plan”— 
“which meant the development of the U.S.S.R. ... on purely 
Communistic principles” and brought with it discrimination against 
capitalistic concerns like Lena Goldfields Limited. Difficulties with the 
company's laborers followed and the company's staff was terrorized by 
raids and arrests of its highest officials and by the seizure and search 
of its premises and documents.

Article 90 of the concession contained provision for the settlement of 
disputes by arbitration. It was stipulated that if one of the parties to 
the arbitration refused to participate in the arbitration, then the 
dispute might be settled by the decision of the third Arbitrator and the 
other member of the Tribunal, on condition that such decision was 
unanimous.

In February 1930 the company issued “ a summons to arbitration” on 
the ground that conditions made it impossible to continue its work 
ancj the Soviet Government agreed to arbitrate, although it declined 
to accept the property of the company and insisted, instead, that the 
concessionaire was responsible for the continuation of the work.

There were appointed to constitute the Tribunal, Sir Leslie Scott, 
K.C., on behalf of the company, Mr. Chlenov, on behalf of the Soviet 
Government, and Dr. Otto Stuetzer of the Freiburg Mining Institute, 
of Germany, as third Arbitrator.

On April 29 and May 1, the company declined responsibility for 
the discontinuance of the work and on May 7 the Soviet Government 
announced that the company had broken the contract and that the 
provision for arbitration had ceased to exist. The Soviet Government 
proposed direct negotiations and, in the event that disputes should 
arise during the negotiations, that they should be submitted to arbi
tration. It recalled its member of the Tribunal. The other two 
Arbitrators met in Berlin, however, on the day previously agreed upon 
by both parties (May 9) and declared that the meeting was a lawful 
session. Thereafter, they met in London and on September 2, 1930 
made a unanimous decision against the Soviet Government in the 
amount of £12,965,000, plus interest.436

436 London Times, September 3, 1930, p. 7.
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The Arbitrators held, inter alia, that the Tribunal was duly con
stituted ; that the arbitral clause of the contract was unaffected by the 
action taken by the company; that the company had “in general duly 
carried out its obligations under the Concession Agreement, save in 
so far as it was directly or indirectly prevented” by the government 
or by subordinate authorities or by force majeure; that the Soviet 
Government had violated the concession by closing the gold market, 
by refusing to extend the concession to other areas in conformity 
with the concession, by interfering with the laborers, by executing 
raids, by seizing confidential data and formulae, etc., the result of 
which was “to deprive the company of available cash resources, to 
destroy its credit, and generally to paralyze its activities”.

The company's claim was submitted in the alternative, (a) “for 
damages for breach of contract—viz, the present value of the future 
profits lost by reason of the Government's acts and defaults”, or (6) 
for “restitution to the company of the full present value of the com
pany's properties, by which in the result the Government bad become 
‘unjustly enriched"'. In basing its award on the latter alternative, 
the Arbitrators said:

. . . This second formulation of the case rested upon the principle of Conti
nental law, including that of Soviet Russia, which gives a right of action for 
what in French law is called “Enrichissement sans cause”; it arises where the 
defendant has in his possession money or money’s worth of the plaintiff’s to which 
he has no just right.

This right is recognized and enforced in Germany under Article 812 of the 
Civil Code. It is also recognized in Scottish law, but not fully in English law; 
although the English right of action “for money had and received” on “total 
failure of consideration” often leads to the same result. The principle was dis
cussed and approved in the British House of Lords in the Scotch case of Cantiare 
San Rocco S. A. v. Clyde Shipbuilding Company, Limited, 1924 Appeal Cases,
p. 226.

The Court further decides that the conduct of the Government was a breach 
of the contract going to the root of it. In consequence Lena is entitled to be 
relieved from the burden of further obligations thereunder and to be compensated 
in money for the value of the benefits of which it had been wrongfully deprived. 
On ordinary legal principles this constitutes a right of action for damages, but the 
Court prefers to base its award on the principle of “unjust enrichment,” although 
in its opinion the money result is the same.

The Soviet Government declined to acknowledge the validity of 
the award. Subsequently the company reduced its claim to £3,500,000 
based upon its actual expenditures upon the properties, and the 
Soviet Government offered £1,000,000. On November 4, 1934 an 
agreement was signed by representatives of the company and of the 
Soviet Government whereby £3,000,000 payable over a twenty-year 
period was agreed to be paid to the company. Of this sum, £2,000,000

315420—43-----13 .....
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represented principal and £1,000,000 was stated to represent interest. 
The agreement was duly ratified by the Soviet People's Commissars 
of the Union of Soviet Socialist Republics.437

In 1929 W. A. Harriman & Co. filed an application for an electrical 
concession covering about one third of the territory of Poland. Its 
request was published in the Monitor Polski, No. 110, of May 14 of 
that year. The proposed concession was to run for a period of sixty 
years and the claimant was to be required under its terms to invest 
$25,000,000 during the first ten years of the life of the concession, after 
which it would be relieved of payments. The Polish authorities 
assured the company that they would not negotiate with other appli
cants for similar concessions until the company’s application had 
been passed upon. Poland nevertheless granted new concessions to 
others in the area in question and considered proposals for other 
similar projects. The proposed concession to Harriman & Co. was 
attacked in Poland on a number of grounds, including that of mono
polism, although the individual concerns in the area were to continue 
operation under the company's plan. The concession failed of ap
proval.

Meanwhile the company had spent considerable time and money in 
the preparation of plans, exhaustive engineering studies, working 
schedules, and accumulation of data, relying on the assurances given 
by the Polish authorities that they would not negotiate with others, 
etc. In 1930 the company claimed some $250,000 as due from the 
Government of Poland on account of these preliminary expenditures.438

Through the aid of the informal good offices of the Legation of the 
United States at Warsaw, a settlement of the claim was effected in 
1933, providing for the payment of $100,000 in 8-percent bonds of 
1925 held in the United States for the account of the Polish Govern
ment at their nominal value. The amount paid was stipulated to be 
in liquidation of the liabilities of the Government of Poland to W. A. 
Harriman and Company “for the preparation ... of a plan for the 
electrification of the southwestern part of Poland, and of a project for a 
hydro-electric plant in Roznow''.439

The claim of John Celestin Landreau, a naturalized American 
citizen, against Peru, arose out of a decree of the Peruvian Government 
of October 24, 1865, providing for the payment of rewards to John 
Theophile Landreau, a French national and a brother of John Celestin 
Landreau, for the discovery of guano deposits, and out of certain con

437 MS. Department of State, file no. 861.63 Lena Goldfields, Ltd. /21, 39; 
The Bulletin of International h/ews (April 4, 1935) 25.

438 MS. Department of State, file no. 860C.6463 Harriman and Company.
43fl Ibid. 860C.6463 Harriman and Company /63; Presidential Decree of October 

27, 1933, Dziennik Ustaw, no. 84, October 29, 1933, p. 1608.
The Department of State was advised of the final settlement of this claim in 

March 1934.
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tracts between the two brothers, providing that John Celestin should 
supply certain funds to John Theophile and should receive therefor 
a certain percentage of the profits made from the discovery of guano 
John Theophile Landreau filed lists of his discoveries of guano with the 
Peruvian Government on November 3,1865, andin 1868. Nopayment 
was made to him under the decree of 1865 or otherwise and, instead, upon 
the receipt of the 1868 list, a decree was promulgated (December 12, 
1868) declaring the 1865 contract between the Peruvian Government 
and John Theophile Landreau void. The Landreau brothers protested 
and certain arrangements for settlement were ultimately made by 
Peru with John Theophile but the claim of John Celestin remained 
unsettled.

The Government of the United States interceded in relation to the 
interest of John Celestin Landreau and his representatives as early 
as 1874 when Francis Thomas, the American Minister at Lima, was 
authorized to make use of his “good office, unofficially, with the 
Peruvian authorities in behalf of J. C. Landreau, with a view of 
securing for him from that Government a speedy investigation and 
adjustment of his claim”. From that date down to 1919 the claim 
was brought to the attention of the Peruvian Government from time 
to time, and on December 5, 1919, that Government submitted to the 
United States a draft protocol providing for the final disposition of 
the claim by arbitration. Subsequently on May 21, 1921 a protocol 
was concluded at Lima by the two Governments providing for its 
submission to the decision of an Arbitral Commission.440

The claim for $2,700,000 thus presented was stated in the protocol 
to be one “arising out of a decree of October 24, 1865 of the Govern
ment of Peru, providing for the payment of rewards” for the dis
covery of guano deposits and out of contracts between the two 
brothers. Under the terms of the protocol the questions for the 
decision of the Tribunal were whether “the release granted the Pe
ruvian Government in 1892 by John Theophile Landreau” eliminated 
any claim by John Celestin Landreau, and if all claims were not thereby 
extinguished then, “what sum if any is equitably due the heirs or 
assigns of John Celestin Landreau”.

Each Government selected a Commissioner. Peru named Carlos A. 
Prevost and the United States named Barton Smith of Toledo. 
These two selected the Right Honorable Viscount Finlay of Great 
Britain as the President of the Commission.

An award of $125,000 in favor of the United States, signed by the 
three Commissioners, was made at London on October 26, 1922. 
(The protocol of submission of 1921 contained a provision in article 
XII that the amount granted in the award, if any, should be payable

44° in Treaties, Conventions, etc. (Redmond, 1923) 2797.



1742 CHAPTER VI

in gold coin of the United States within one year with interest at 6 
percent a year, to begin to run one month after the rendition of the 
decision.)441 The award was brief in form and contained no ex
planation of the basis of the measure of damages adopted by the 
Commission.442

The Minutes of the Commission for October 26, 1922 show that 
immediately after the reading of the award, the “President [Viscount 
Finlay] delivered ... [a] Statement of His Lordship's own reasons
for signing the Award". After reviewing the history of the claim, 
he said: 443

The result on the whole appears to be that C41estin Landreau did, while 
Theophile did not, accept the cancellation by Peru of the Contract of 1865.

The present claim is on behalf of the representatives of Celestin in respect of 
the Contract of 1865. As C61estin accepted the repudiation by Peru of the con

tract of 1865 and fell back on his rights under the laws of 1833 
and 1847, it follows that no claim can be made good by his 
representatives for damages for the breach of that Con
tract or on the basis that damages are to be measured by the 
amount which Celestin would have received if the Contract

had been fulfilled.

Damages not 
allowed for 
breach of 
contract

But the Government of Peru did not confine themselves to a repudiation, which 
is admitted to be wrongful, of the Contract of 1865. The Government had re
ceived under that Contract from Theophile Landreau lists of his discoveries of 

guano, and accepted them. It appears to be beyond doubt 
Quantum meruit that the Government while repudiating the Contract pro

ceeded to take advantage of Th^ophile’s discoveries by working 
for their own benefit the guano contained in these deposits. From this there 
inevitably follows a liability to pay to Theophile Landreau, his representatives 
and assigns the fair value of the discoveries so communicated. The Government 
got the information on the footing of the Contract of 1865 and having repudiated 
that Contract by the Decree of 12th December 1868 they are bound to pay on a 
quantum meruit for the discoveries which they appropriated for their own benefit.

The principle on which the sum to be paid is to be computed is quite different 
from that on which the sum should have been assessed if Celestin was entitled 
to claim payment on the footing of that Contract. In that case the question 

would have been, how much would have been earned by him 
in respect of his share in Theophile's rights under the Contract. 
The damages would have had to be assessed on the basis of 
what would have been payable in respect of the percentages on 

sales allowed by that Contract. But as Celestin accepted the repudiation by 
Peru of that Contract, the question is very different and is this: what was the 
fair value of the communication to Peru of the discoveries of guano which had been 
made by Theophile Landreau? This raises a question very different from that of 
the value of the remuneration which had been stipulated for in that contract.

The deposits were there, and they would no doubt have been brought to the 
notice of the Peruvian Government sooner or later even if Theophile Landreau

Fair value rather 
than contract 
value

4« Ibid. 2800.
442 MS. Department of State, file no. 423.11L23/407.
443 Ibid.t pp. 14, 21-24, of the Minutes. See also Landreau Claim, “Award 

With Statement of Reasons Therefor”.
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had never communicated any information about them. But of course the 
discovery by Landreau had a substantial value as bringing to the notice of the 
Government deposits, the existence of which would not have been discovered, it 
may be, until at some indefinite date in the future.

The value of these communications cannot in the nature of things be very 
accurately determined, but on the whole it appears that a sum of One Hundred 
and Twenty-five Thousand gold American dollars should be allowed as repre
senting C^lestin’s 30 per cent share, and that this should be paid under the 
Award. '

The right to be paid on a quantum meruit for these discoveries is a claim arising 
out of the Decree of 1865 within the meaning of the Protocol. Denouncements 
were made on the 3rd November 1865 and on the 9th December 1868 with a 
supplementary denouncement on the 12th December 1868. When the wrongful 
repudiation by the Decree of 12th December 1868 had taken place, an obliga
tion arose on the part of Peru to pay the fair value of these denouncements, so 
far as Peru utilised them. This obligation, though it is not under the Decree, 
is one arising out of it upon the repudiation coupled with the appropriation for 
the purpose of working of the information contained in the lists which had been 
supplied by Landreau.444

In the case of Arnold and Foster Ltd. v. J. W. Erkens,446 a British 
corporation (the creditors) carried on the business of paper-making 
in England. The debtor was a German national who engaged in 
the business of manufacturing machinery in Germany. In December 
1913 these parties had entered into a contract for the manufacture 
and supply to the claimant of a paper machine at a price of £5,600, 
the machine to be delivered and erected by the debtor and to be put 
on rail in Germany on May 15, 1914. The’amount of 10 percent of 
the price, i.e., £560 was payable on the confirmation of the order and 
the balance was payable in instalments over a period of six months 
from delivery. On January 21, 1914 the claimant confirmed the 
order and paid the sum of £560. In June 1914 the claimant paid 
on behalf of the debtor and at his request the sum of £74.8.9. to the 
Watford Engineering Company. Upon the outbreak of the World 
War the machinery had not been delivered and the contract was dis
solved (see article 299 of the Treaty of Versailles). A claim was 
presented to the Mixed Arbitral Tribunal established by Germany 
and Great Britain under the terms of the Treaty of Versailles for the 
sum of £634.8.9., together with interest at 5 percent from August 4, 
1914, on account of the unjust enrichment of the German debtor.

It was urged on behalf of the debtor that he had expended for 
materials and work up to August 4, 1914 the sum of M. 81,566.57; 
that after the outbreak of the war he had endeavored to sell the 
complete machine but had not succeeded; and that in 1917 part of 
the machine had been delivered to the German Government for its 
requirements and that the remainder had been disposed of in 1918

444 As to the distribution of the money received pursuant to the award, see 
V Hackworth, Digest of International Law, pp. 781-785.

444 VI Reeueil des decisions des tribunavx arbitraux mixtes (1927) 606.
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as scrap. The total amount realized by the debtor was M. 10,181.95, 
so that as against the money he had received, he had sustained a 
loss of M. 71,384.62.

The Tribunal held that at the outbreak of the war the property 
had not passed from the debtor to the creditors and that the critical 
date for the ascertainment of whether the debtor had been unjusti
fiably enriched was the date of the coming into force of the Treaty 
of Versailles. It stated:

. . . it is common ground between the parties that the Creditors can claim
the amount of the unjustified enrichment of the Debtor.

As to this the Creditors contend that the Debtor was enriched by the amount 
he has received and the Debtor alleges that he was not enriched, and that there
fore there was no debt under the provisions of Article 296.

It was contended by the Creditors that the amounts realised for the sale of the 
machine by the Debtor were inadequate, and this was especially said to be so 
in the case of the s'lale of the remainder of the machine in 1918.

Having regard to the facts of the case, the Tribunal are satisfied that the 
Debtor’s loss on January 10th 1920 at least exceeds ten per cent of the purchase 
price viz. the sum of £560 paid by the Creditors under the contract. The debtor 
has therefore not been enriched and the Creditors cannot recover anything in 
this respect.

As to the payment of £74.8.9. made by the Creditors in June 1914, this pay
ment was not made under the contract for the construction of the machine, and 
the Creditors are entitled to recover this amount under the provisions of Article 
296.448

In the case of Fr. Meyer’s Sohn, Ltd. v. Conrad Meyer ^ Meyer 
had, prior to the World War of 1914-18, contracted with the claimant, 
a British company, to act as its representative in connection with 
the business of the firm in Germany. At the outbreak of the war 
17,598 bags of sugar belonging to the company were lying at Settin 
and Hamburg. The debtor (Meyer) obtained delivery of the bags 
and sold them in 1915 for the account of the company. During the 
war he also collected a sum from the Mitteldeutsche Privatbank on 
behalf of the company. The total of the sales price of the sugar, 
together with the amount collected from the bank, after deduction of 
Meyer’s disbursements with respect to the sugar, amounted to a 
balance of M. 567,632.81. After the war this sum was claimed by 
the company before the Anglo-German Mixed Arbitral Tribunal, 
as a debt under article 296(2) of the Treaty of Versailles, together 
with interest at 5 percent from the dates when the sums became due.

It was urged in defense that the obligation did not arise out of a 
pre-war transaction or contract and that accordingly there was no 
debt within the meaning of article 296(2); and that the contract of * 447

448 Ibid. 607-608.
447 VII Recueil des decisions des tribunaux arbitraux mixtes (1927) 379.
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directorship was dissolved on the outbreak of the war, leaving no 
pecuniary obligation outstanding. Alternatively, it was submitted, 
that in August 1914 Meyer bought German war loans of the nominal 
value of M. 500,000 for M. 505,333.35, out of the sums received by 
him on behalf of the creditor. In 1916 when the value of the German 
war loan dropped, he sold part of the purchased war loan, to the nom
inal amount of M. 400,000, for M. 393,967.40. The remaining 
M. 100,000 war loan (nominal) was not sold by him until April 1923. 
It was contended thaf the loss incurred by the investments and the 
sales thereof must in any case be borne by the creditor and that the 
M. 100,000 war loan which remained unsold on the date of the coming 
into force of the Treaty of Versailles could not be claimed as a debt in 
clearing procedure. The German Clearing Office submitted that the 
creditor's claim could not in such circumstances exceed the amount 
of M. 393,967.40.

The company urged, on the other hand, that it was not in its interest 
that any money owing to it should have been invested in the German 
war loan and that the debtor was not entitled to do so on its behalf. 
Alternatively, it contested the amount of the loss as alleged.

The Tribunal held that the scope of article 296 (2) was not restricted 
to contracts and contractual obligations and that it covered other 
obligations provided they “arose out of" the pre-war contractual 
relationship between the parties; that the contract was dissolved at 
the outbreak of the war but that the German director of the British 
company not knowing this continued during the war to act in Germany 
on behalf of the company; that the acts of the debtor “were occasioned 
by and within the scope of his pre-war contractual relationship with 
the Creditors"; and that—
no claim can in view of the provisions of Article 299 (a) be based on the dissolved 
contract. The activity of the Debtor during the war created however under 
German law a non-contractual obligation—an obligation to hand over the 
“unjustified enrichment” (ungerechtfertigte Bereicherung).

The amount of the enrichment is, before German Courts, ascertained as on the 
date of the institution of the action. . . . the Tribunal however hold as in 
previous decisions (Case 2133 Arnold & Foster, Ltd. v. F. W. Erkens, Case 2441 A. 
Davidson v. Gebr. Dammann, Case 2711 The Dunderland Iron Ore Co., Ltd. 
v. Fried. Krupp A. G.) (2) that the material date for ascertaining the amount of the 
enrichment is the date of the coming into force of the Treaty.

Having regard to the above mentioned facts the Tribunal are of opinion that 
the enrichment of the Debtor on the 10th January 1902 [1920], is the amount 
claimed, M. 567,632.81 after deduction of the loss incurred by the investment in 
the nominal amount of M. 400,000 of German war loan, and after further deduction 
of the amount expended on the purchase of the M. 100,000 war loan which re
mained unsold on that date. These amounts being disputed and not established 
the Tribunal will give the parties an opportunity to prove their allegations in 
respect thereof. It may be added that the Debtor’s liability to account for
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the last mentioned M. 100,000 war loan belonging to the Creditors is not one to 
be settled in Clearing Procedure.448

SUPPLIES FURNISHED

A similar problem arises in connection with the furnishing of sup
plies for the benefit of a government in cases where there is no express 

contract for payment. Such cases arise both in peace 
Supplies furnished and in war, though usually in wartime on account of 

the exigencies of the situation. In the following cases, 
express contracts were not made for the reimbursement of the claim
ants for property supplied but indemnity was allowed when claims 
therefor were subsequently presented.

A claim was presented by the Netherlands on behalf of Karel de 
Haseth Evertsz against Venezuela 449 to the Commission established 
under the protocol of 1903. Evertsz claimed the value of property 
(including cattle and food) taken or destroyed when the Venezuelan 
Government sent military prisoners to the island of Orchila on which 
the claimant, then in possession, had the usufructuary interest for a 
term of fifteen years. The prisoners were landed on the island and 
left without food or means of maintenance, without the permission of 
the claimant. The Venezuelan coast guard also seized and confiscated 
a sloop belonging to him. Umpire Plumley stated that “There is no 
other rightful view of this act . . . than that under the stress of 
its peculiar circumstances it [the Government] decided to do as it did 
in full view of all the facts known and in full expectation of meeting 
and canceling all the obligations and consequences which might 
naturally flow from its acts”.450 The amount claimed, 6,240 bolivares 
or $1,200 gold coin of the United States, was awarded.

In June 1910 De Barieri & Co., a Chilean firm, supplied fresh meats 
to the value of $2,470 to the U.S.S. South Dakota then at Valparaiso. 
A claim for this amount was presented to the United States on behalf 
of the company (subsequently on behalf of the assignee of the company, 
Manuel Arancibia, a Chilean) and the claim was settled in 1921 in the 
amount of the claim pursuant to the terms of an act of Congress 
approved August 9, 1916.451

The Claims Commission established by the United States and 
Mexico in accordance with the convention of April 11, 1839 (Baron 
Roenne, Umpire) held that Hetty Green, administratrix of the Estate of

448 Ibid. 382-383. In accord, see the case of Mrs. Hedwig Rosalie Strauss v. 
Deutsche Bank, decided by the same Tribunal, ibid. 372, 374-375.

449 Ralston’s Report (1904) 904.
450 Ibid. 905.
451 39 Stat. 1353.
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Pardon C. Green;452 should be paid $9,653.55, together with interest 
at 6 percent—the legal rate of interest in Florida at the time of the 

advances—in all $16,941.89, on account of supplies 
SSedConUr' furnished by Green at the instance and solicitation of 
request Captain Hawkins of the brig Hermon, a war vessel

belonging to the Mexican Government, which arrived 
in distress at Key West in 1828, where Green advanced the supplies. 
The vessel was in want of repairs, as well as all kinds of supplies and 
provisions, and the officers and crew were in want of clothing and other 
necessaries. The Commission held that Mexico was “justly in
debted” to the claimant.

A claim was presented by the United States on behalf of Isaac 
Moses, a citizen of the United States, to the Commission established 
by the United States and Mexico in accordance with the convention 
of July 4, 1868.462 463 The claimant asked $105,200, including an item 
of $30,000 arising out of a voucher in that amount, dated April 17, 
1857 and signed by General Vidauri and Jose M. Luna, for the value 
of clothes, saddles, arms, and powder, and for ready cash furnished 
by the claimant’s brother Joseph to the Government of Mexico, and 
an item of $5,200 for the value of a lot of 260 barrels of powder which 
his brother had deposited in July 1859 at Monterrey in the Govern
ment warehouse and which was used by the Mexican Government. 
Commissioner Palacio, writing the decision, held that Mexico had 
admitted her indebtedness to the claimant in the amount of $30,000 
and that since the gunpowder had not been returned to the claimant 
and since it had been deposited for the public good, Moses should 
also be reimbursed for its reasonable value.

In the claim of Margaret C. Meade, executrix of Richard W. Meade 
decided by the Board of Commissioners established in the United 
States in conformity with the treaty of 1848, claim was made, inter 
alia, for $2,500 paid by Meade to William Taylor, the American Con
sul at Alvarado, as commissions charged by him for receiving and 
delivering to the Government of Mexico vessels sent out by Meade 
under the American flag and consigned to Taylor. The vessels were 
sent by Meade under the American flag to protect them from the 
armed vessels of Spain with whom Mexico was then at war. This 
was done at the request of the Mexican Government and solely for its 
benefit. In making an award in favor of the claimant, the Board of 
Commissioners held that: “The expense incurred in thus sending 
them out could not with propriety be chargeable to Mr. Meade. 
The . . . [amount] thus paid by him Mexico was in good faith

462 MS. Department of State, National Archives.
463 Ibid, docket 543.

315420—43----- 14
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Property seized 
for use of army; 
implied promise 
to pay

bound to refund.” 454 The sum of $2,500 with interest was awarded.455 456
The Anglo-American Claims Commission established in con

formity with articles XII et seq. of the treaty of 
May 8, 1871 allowed damages to neutral claimants 
for the value of property seized by the American 
forces where there was an implied promise to pay. 
Thus John Kater, a British subject, was allowed the 

value of two horses taken by Sheridan’s army on its raid through 
Virginia in August 1864. General Sheridan’s order of August 16, 
1864, directing the seizure of mules, horses, and cattle for the use of 
the army, had “in effect promised compensation for such property to 
loyal citizens”.458

The Spanish Treaty Claims Commission repeatedly made awards 
for forage used by the Spanish forces, for animals appropriated, and 
for the support of reconcentrados maintained on the estates of claim

ants.457 The Commission made an allowance “in 
o^army56116^1 every case where property was used or consumed by 

the Spanish forces for their benefit, the theory being 
that wherever it appeared that the Spanish army had been advantaged 
by the use or consumption of private property it should be paid for”.458

SERVICES PERFORMED

Claims for the value of services rendered without an express con
tract calling for such services have been settled by international 
tribunals or through the diplomatic channels on a number of occasions.

454 MS. Department of State, National Archives.
An interesting feature of this case was the circumstance that Meade, who had 

contracted with the appropriate representatives of the Mexican Government for 
the supply of vessels, had violated the neutrality laws of the United States. 
The Board of Commissioners in assuming jurisdiction over the claim referred to 
the peculiar features of the jurisdiction of the Board under the several treaties 
and conventions. (Ibid.)

455 Ibid. 1 Awards 8.
456 Hale’s Report (1874) 44, docket 19.
457 For example, in the Ponce de Leon case, docket 476, $31,500 was allowed 

for such items of the claim, 24 Spanish Treaty Claims Commission (1910) 148.
468 Ibid. 150. Charles E. Magoon, the law officer of the Division of Insular 

Affairs of the War Department, discussed at some length the subject of the au
thority of the Secretary of War to settle claims based upon implied contracts 
brought against the Government of the United States, in his Reports on the 
Law of Civil Government in Territory Subject to Military Occupation by the Military 
Forces of the United States (1902), with reference to claims made against the 
United States by reason of military operations, encampment of troops, conduct of 
soldiers, etc., in Puerto Rico, Cuba, Hawaii, and the Philippines. See particularly 
pp. 338, 339, 345, et seq. See also the decision of the Comptroller of the Treasury, 
March 12, 1901, on the same subject. (7 Decisions of the Comptroller of the 
Treasury (1901) 517.)
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Where the assistance or service is rendered at the request of the gov
ernment or its authorized agents, and in a limited number of other 
situations, damages have been allowed. Not every service is rendered 
under circumstances such as to give rise to an implied contract for 
payment therefor or even a reasonable expectation that damages will 
be recovered. Mere gratuitous service, unrequested and not im
peratively needed, would thus be of the type that remains uncompen
sated. It is ordinarily only where the request is clear or where the 
need is great that compensation will be allowed for services.

The mere giving of advice to a general at a critical moment in a 
battle was held by the United States-Venezuelan Commission estab

lished under the terms of the convention of December 
Mere advice 5, 1885 (Commissioner Findlay delivering the opinion 

of the Commission) not to found a claim for com
pensation. Commissioner Findlay said: “. . This is the kind of 
deed that usually calls for a monument, or some other testimonial of 
national gratitude; but as mere dispensers of justice we must disallow 
the claim and dismiss the petition”.469

In 1847 prior to the organization of a territorial government for 
Oregon, the settlers in that territory were attacked by the Cayeuse 
Indians. In the attack Dr. Whitman, an American missionary, and his 
wife and eleven others were murdered, and sixty-four persons were 
captured. The captives were ransomed through the agency of the 
Hudson’s Bay Company, a British company. The settlers immedi
ately passed resolutions in their local government to enlist five hundred 
men and to borrow $10,000 to repel attacks of the Indians and ap
pointed Commissioners to negotiate a loan. The Commissioners ap
plied to the Hudson’s Bay Company for the loan. The agents of the 

company did not feel authorized to make such a loan 
rendereTu on but rendered assistance in provisions and stores. Of
request the amount so paid, $599 was repaid by the Govern

ment of Oregon leaving a balance of $1,201 for which 
repayment was not made and this amount was subsequently claimed 
from the United States.

The Hudson’s Bay Company also claimed $1,838.91 from the United 
States for goods supplied from Vancouver island in December 1851 
on the application of American officers on that coast for the purpose 
of procuring the release of certain American mariners who were ship-

459 Richard O'Dwyer (United States v. Venezuela), Opinions Delivered by the 
Commissioners in the Principal Cases (1890) 80, 81, docket 33.

See also the claim of Elizabeth B. Scott (United States v. Venezuela), a claim 
made for gratuitous services rendered Venezuela in 1812 following an earthquake 
in that country. The same Commission disallowed this claim. (Ibid. 81, docket 
12.)
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wrecked near Queen Charlotte sound and were retained in captivity 
by the Indians.

These claims of the Hudson's Bay Company were presented by 
Great Britain to the Commission established under the terms of the 
convention of February 8, 1853,460 which awarded $3,182.21 as re
muneration for the expenditures incurred.461

On May 3 and 29, 1928, bills were approved by the Congress of the 
United States authorizing the appropriation of and appropriating the 
sum of $19,407.60, the equivalent of £3,988 at par of exchange, 

as reimbursement on account of certain sums ex
Relief work pended by a British chaplain in Moscow, the Reverend 

F. North, for the relief of American nationals in 
Russia in 1920. The money was paid as a matter of grace and without 
reference to the question of liability.462

In Hannah Ulrich's case (United States v. Mexico), a claim was 
presented to the Board of Commissioners appointed by the United 
States in conformity with the treaty of 1848, for certain unpaid rent 
due the claimant.463 * * * * * * * * * * * * * In 1840 the Minister from Mexico to the United 

States, Mr. Martinez, died, and in the interim before 
Rental the appointment of his successor (Mr. Almonte),

the archives, books, etc., of the Legation were placed 
in the possession of Mr. Alvear, the Minister from Argentina to the 
United States, by one of the attaches of the Legation. Mr. Alvear 
rented rooms of the claimant for storage purposes at $25 a month. 
When Mr. Almonte arrived he took possession of the property and 
promised to forward the bill to the Mexican Government, stating that 
he had no doubt that it would be paid. The Board of Commissioners 
allowed the claim.

460 Report of the Decisions of the Commission of Claims under the Convention of 
February 8, 1853 (1856) 68, 164. ’

4“ Ibid. 165.
462 45 Stat. 484, 912; S. Doc. 66, 70th Cong., 1st sess.; ms. Department of State,

file no. 411.41 North F.
A somewhat similar claim was presented to the United States by the Norwegian

Government in 1919 on account of services performed by a Norwegian Consul,
Mikal A. Holmbot in the protection of American interests in Moscow in 1918-19
at the request of the United States. The United States had promised tc pay for
expenses incurred, and advances were made by the Consul to meet the expenses.
Holmbo, ‘‘who had made a loan in order to meet this advance", had been reim
bursed by the Norwegian Government, and that Government in turn asked
reimbursement of the amount paid—Kr.76,444.97 with interest—from the
United States. Payment of the principal amount was made by the United States
on July 13, 1925, and interest in the amount of $8,063.19 was paid on October
30, 1930. (MS. Department of State, file no. 703.5761; H. Doc. 343, 69th Cong.,
1st sess.; H. Rept. 1115, 70th Cong., 1st sess.; 40 Stat. 3; 46 Stat. 827.)

483 MS. Department of State, National Archives.
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In the case of the bark Justina (United States v. Great Britain), 
one of the Alabama claims, it appeared that while on a voyage from 
Rio de Janeiro to Baltimore the bark was captured by the Alabama 
and bonded. Nineteen prisoners were placed on board the bark and 
the master was ordered to and did proceed to Baltimore without 
stopping at any intermediate port. The Justina was in ballast and 
but for the capture would have stopped at the West Indies for a cargo 
for Baltimore. Claim was made before the First Court of Com
missioners of Alabama Claims established in the United States for 
the passage-money of the nineteen men, at $100 each amounting to 
$2,750.25, for the value of one crate of bananas taken by the crew of 

the Alabama or $25, and for the value of the vessel for 
Passage money freighting purposes during the time she was under 

bond, viz, thirty-six days at $75 a day amounting to 
$2,700. The total amount claimed was $5,475.25. The Com
missioners awarded $1,425 with interest. The amount of the award 
can be calculated by allowing passage-money at $2 and a small fraction 
a day for each of the nineteen prisoners for thirty-six days and by 
adding thereto the value of the crate of bananas.464

In the case of Boulton, Bliss cfc Dallett (United States v. Venezuela), 
decided by the Commission established under the protocol of 1903, 

a claim was presented for 257,027.02 bolivares, alleged 
Carrying of mail to be the value of services (plus interest) rendered 

between 1897 and 1902 by the claimant company in 
carrying mail for Venezuela.465 The company was the owner of a 
steamship line which ran between New York and several ports of 
Venezuela. It acknowledged that no express contract existed fixing 
a rate of compensation to be paid for the service but urged that the 
mail had been carried at the request of employees of the Government 
of Venezuela and under the promise that it should be paid a just and 
reasonable compensation. Commissioner Paul, Venezuelan Com
missioner (for the Commission) awarded compensation (143,750 
bolivares) for a period of five years and nine months, based on the 
average of the accounts for the five-year period. That average, Com
missioner Patil stated, “gives the sum of 29,474 bolivars, which I 
consider admits of a reduction to the sum of 25,000 bolivars, as the 
natural rebate which all debtors are entitled to, when the creditor 
fixes the price for services rendered, especially when they amount to a 
considerable sum extending over a period of years”.466 He held that 
under the circumstances interest was not justified.

A claim for $33,625.76 against Mexico was presented by the United * 485 486

464 John Davis, Report (1877) 21.
485 Ralston's Report (1904) 26.
486 Ibid. 29.



States on behalf of the United Dredging Company, an American cor
poration, to the General Claims Commission estab- 

r^uested6"™68 hshed by the two countries under the convention of 
rC<I *s 1923.467 The claimant asked the sum named on
account of services performed by it in an attempt to salvage the 
Mexican gunboat Veracruz which sank in 1914 in the Pfinuco River 
near Tampico. On or about June 18, 1914, the captain of the port of 
Tampico, which was then under the control of the forces of General 
Carranza, had come to the office of the claimant in Tampico and, as 
the representative of the Chief of the Constitutionalist Army, had 
requested the vice president of the company to undertake the work 
of pumping out the sunken gunboat with a view to salvaging it. It 
was alleged that it was agreed that the work should be done under 
the orders of engineers acting under General Carranza and that the 
company proceeded to perform the work under their orders. It was 
further alleged that the company advanced funds necessary to meet 
daily expenses. After it had operated a dredge called the Galveston 
for a period of sixteen days, it was informed by General Carranza 
that because of lack of funds the work must be suspended.

No written contract with respect to the work had been made. 
The amount of the claim was based on a charge of $2,101.61 a day, 
the amount that the Galveston and its crew were earning in and about 
the port shortly before the services were undertaken.

While Mexico questioned whether the services were rendered by the 
claimant company or by E. R. Davis with whom the claimant company- 
had certain contractual relations, no question was raised as to the 
actual performance of the services or as to the propriety of the amount 
claimed therefor.

The Commission awarded the principal amount claimed together 
with interest from the date of the filing of a memorandum of the 
claim, and not from the date of the interruption of the work on 
account of the fact that the evidence “with regard to the arrangement 
under which the services were rendered is too vague to reach a positive 
conclusion on that point”.468

In 1927-28 the Mackenzie Memorial Hospital and the German Amer
ican Hospital both located at Tientsin, China, submitted claims for 

services rendered, including expenses, medical treat- 
Medical aid ment, care, etc., of Chiu Kuei Ching, Chang T’ung 

Chin, Liu Yu Fang, and Lau Ye Kun, all injured by 
motor vehicles operated by members of the United States Marine 
Corps.469 The claims were paid in full in 1930—$70.50 to the

467 Opinions of the Commissioners (1927) 394, docket 483.
468 Ibid. 396.
m MS. Department of State, file no. 411.93 Mackenzie Memorial Hospital, 

German American Hospital.
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Mackenzie Memorial Hospital and $401.38 to the German American 
Hospital.470

In August 1926 the United States brought a claim to the attention 
of the Government of Argentina on behalf of Fred H. Wilshere, an 
American citizen, the proprietor of a professional donors, registry, who 
claimed $30 for the services of a blood donor in supplying blood to 
Ricardo Gonzalez, a member of the Argentine Navy, while a patient 
at the United States Naval Hospital in Brooklyn, New York, in 1926. 
The Argentine Government admitted the claim and stated that orders 
had been given to pay it in the amount claimed.471
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WORK AND LABOR DONE

In the case of Joseph E. Davies (United States v. Mexico),472 the 
General Claims Commission established under the convention of 
1923 awarded the claimant the unpaid balance of salary due him for 
the first year of a four-year contract, i.e., $20,000 for legal services 

contracted for by an agent of President de la Huerta. 
Legal services At the end of the first year of the contract the govern

ment of Huerta was displaced by that of General 
Obregon. After deciding that Mexico was responsible for only the 
unpaid salary payable during the enciimbency of Huerta by reason of 
express notice in the contract to the effect that the agent of Huerta 
could not bind a succeeding government, the Commission (in disallow
ing the claim for the remaining three years’ salary) stated:

13. If the Mexican Government availed itself of the services of Davies after the 
termination of the administration of Provisional President de la Huerta, it 

might be considered that Davies is entitled to some compensa- 
Definite evidence tion on a quantum meruit for such services. But even if this 
necessary situation were clearly shown to exist, there is not in our opinion

definite evidence of services rendered upon which to base an 
estimate of an award on a quantum meruit for such services.473

In the case of Henry Joseph Randolph Hemming (Great Britain v. 
United States) 474 decided by the Tribunal established under the special 
agreement of August 18, 1910, the American Consul at Bombay, 
India, had, without authority, requested legal services of the claimant 
in 1894 and 1895, in connection with the prosecution of persons 
accused of circulating counterfeit American gold coins in India. No 
specific sum was ever agreed upon as a fee to be paid Hemming. The 
United States was held liable to pay $2,500 “without interest” for

470 Act approved February 16, 1929, 45 Stat. 2257; act approved March 26, 1930, 
46 Stat. 90, 114. See H. Rept. 2097, 70th Cong., 2d sess.

471 MS. Department of State, file no. 435.11W69.
472 Opinions of the Commissioners (1927) 197, docket 1232.
473 Ibid. 204.
474 Nielsen's Report (1926) 617.
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the services rendered and the trouble and expense undergone by Hem- |
ming The decision apparently was based on the ground that the f
United States failed to object to the employment of Hemming after |
knowledge thereof.475 !

i.
EXPENDITURES INCURRED 1

Where expense is incurred in good faith in reliance upon the acts | 
Good faith respondent government, reimbursement of |

such expense has been allowed.476 
Claims against Mexico were presented by the United States on

475 The case is also discussed on pp. 1631-1632, ante.
The United States was also held liable for legal services rendered at the request 

of the American Minister to Chile in 1889 in connection with an extradition case, 
in the case of Ricardo L. Trumbull (Chile v. United States) decided by the Tri
bunal formed under the terms of the convention of August 7, 1892. (See ante, 
p. 1631.) ‘

476 In addition to expenditures made in good faith, of the types described above, j
improvements to property by claimants have also been compensated in certain j,
instances. !

Where an American cargo was wrongfully sent from Bermuda to England, the |
High Court of Admiralty decreed restitution and held that the owners were i
equitably liable for a share of the expenses of transmission if the value of the j
goods had been increased by the transmission to the European market. (The j
Narcissus (1801) 4 C. Rob. 17, 19.) |

Upon the withdrawal of Japanese troops from Formosa in 1874, China and |
Japan entered into an agreement whereby China admitted that Japan was justified j
in landing troops in Formosa to punish the aborigines. China agreed to pay |
100,000 taels to Japan as indemnity to the families of the men who were killed j
in Formosa and also to pay 400*000 taels to Japan when the troops were with- j
drawn for the improvements made by Japan, i.e. roads opened, houses erected, j
etc. (1875 For. Rel. 221, 222.) 1

In a case in which a contract of agency was entered into between a Greek j
national and a Bulgarian national prior to the World War of 1914-18 and during j
the war the agent sold his principal’s property to a third party, the Greek- j
Bulgarian Mixed Arbitral Tribunal held that under article 180 of the Treaty of j
Neuilly the sale was void, since the contract of agency had terminated on the out- [
break of the war. However, since the buyer of the property had acted in good 
faith, the Tribunal held that, upon the return of the property to the owner, the 
buyer was entitled to certain compensation for improvements made at his own 
expense. (Wogasli v. Eniou Marcoff, III Recueil des decisions des tribunaux 
arbitraux mixtes (1924) 446.) I

Where a sequestrator was appointed by Germany during the World War of | 
1914-18 for property within German territory, and the sequestration was neces- j 
sary to safeguard the owner’s interest or the owner benefited from the sequestra- j
tion measure, the owner was held liable to pay the cost of the sequestrator; but 
where the sequestration was unnecessary or the repairs made by the sequestrator 
were unnecessary or excessive, Germany was held liable for such unnecessary or ]
excessive costs. (Lieutenant-Colonel de Puymaigre (France v. Germany), II f
Recueil des decisions des tribunaux firbitraux mixtes (1923) 111; Marquise de Loys- j
Chandieu (France v. Germany), ibid. 237; Gautier (France v. Germany), ibid. 262; I
Choumert (France v. Germany), ibid. 420; Prost (France v. Germany), ibid. 556.) j
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behalf of Richard S. Coxe, Trustee of the Union Land Company and 
of the Trinity Land Company, and on behalf of the Galveston Bay and 
Texas Land Company, to the Commission established by the United 
States and Mexico in accordance with the convention of April 11, 1839. 
They were left unsettled by that Commission and were again presented 
to the Board of Commissioners established by the United States 
pursuant to the treaty of 1848.

The claims were, in the main, for the value of land claimed by 
# American colonists under contracts with certain

contracts11011 empresarios, Messrs. Zavala, Vehlein, and Burnet.
These men had contracted with a Mexican State for 

the right to introduce a certain number of colonists who should be 
granted land on certain conditions. The claimants derived their 
rights under assignments either directly or intermediately from the 
original empresarios. Mexican officials had prevented the colonists 
from entering upon the lands on account of a policy of the Govern
ment prohibiting citizens of adjacent countries from colonizing ad 
joining land. As a result, the companies were involved in litigation 
owing to their failure to put the colonists in possession and on this 
and other accounts they expended considerable sums of money in 
introducing and supporting the immigrants. The claims were 
predicated on the alleged interruption by Mexico of the performance 
of the contracts for the settlement of the lands.

The 1848 Board of Commissioners (Messrs. George Evans, Caleb B. 
Smith, and Robert T. Paine) in a lengthy opinion rendered on April 
15, 1851 on the “Colonization contracts”, awarded reimbursement for 
the money expended in good faith in reliance upon the contracts and 
upon the encouragement and invitation of Mexico to colonize the 
lands. The value of the land was not, however, allowed since the 
Board held that neither the companies nor the colonists had a 
“present right” to title to the land and that such documents as certain 
of the colonists held (scrip) were not documents of title.477 After 
dismissing the claims for depreciation of the value of the scrip and 
for reimbursement for the value of the land, the Board said:478

. . . The authorities of Mexico might well be required to admit the emigrants 
as settlers, notwithstanding their contracts: leaving to them to repudiate the 
agreement, or to the State to refuse granting a title because of the attempted 
alienation, whenever the time for giving it should arrive. It was not for Mexico 
to refuse to receive a settler otherwise qualified, because she apprehended he had 
entered into agreements which her laws did not permit. The appropriate remedy 
was to arrest the fulfilment of such agreements at. the time they were to be 
consummated.

The whole control was in her own hands; and she could legitimately have

477 MS. Department of State, National Archives, 3 Opinions, p. 1061.
478 Ibid,., pp. 1175-1178.
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withheld the title when called for, for the reason that the settler had no right to 
transfer it.

It was not until 1847 that the claimants can be regarded as having knowledge 
of the true interpretation of the laws of the State: and considering that they 
acted in good faith, and incurred great expenses, and sustained heavy losses in 

being prevented from doing what they had good reason to 
reir^urte^611868 suPPose they were authorized to do, and that Mexico had 

furnished grounds by tolerating similar undertakings, for their 
honest belief as to their rights; we think that in equity and according to principles 
of right, they ought to be indemnified for the expenses actually incurred in send
ing emigrants who were entitled to be admitted as colonists, and for the expenses 
incurred in their support, and for damages paid by the refusal of the Mexican 
Authorities to receive them as such.

It may fairly be inferred, we think, that Mexico by the repeal of the act of 1830, 
under the provisions of which the proceedings complained of took place, and 
the State of Coahula and Texas by the renewal of the contracts, admitted that 
some wrong had been done, and intended thereby to make a reparation, and if 
subsequent events already detailed had not prevented that reparation from being 
available, undoubtedly to some extent remuneration would have been received.

But without enlarging upon these considerations we are of opinion that an 
equitable and just claim exists for the amount of the expenses before enumerated, 
and to that extent, we decide that the claims of the Union Land Company and 
the Trinity Land Company are valid.

The claims of the Galveston Bay and Texas Land Company, so far as they 
stand upon the same ground are also allowed.

The decision of the Board was rendered on April 15, 1851. In 
the subsequent award of the Board (the awards were made separately) 
Richard S. Coxe, Trustee of the Union Land Company was awarded 
$40,606.40 principal and $18,272.70 interest, a total of $58,879.10;479 
Richard S. Coxe, Trustee of the Trinity Land Company was awarded 
$34,356.64 principal and $29,202.60 interest, or a total of $63,559.24;480 
and Wm. H. Sumner, George Curtis, and Anthony Dey, Trustees of the 
Galveston Bay and Texas Land Company were awarded $25,000 
principal and $25,000 interest, or a total of $50,000.481

Giovanni Turini, a naturalized American citizen and a sculptor, 
entered into a contract with the Secretary of Public Works of Vene
zuela on July 28, 1896 for the execution of three statues, one eques
trian of General Josd Antonio P&ez, another of Liberty, and a third 
of Bolivar, the latter to be presented by the Government of Vene
zuela to the City of New York. The statues of P&ez and Liberty 
were to be delivered on board ship at New York within certain 
specified times. Venezuela was to pay Turini $43,000 gold in seven
teen monthly payments of $2,300, besides one payment of $3,900, 
the first payment to be made on August 1, 1896.

Turini executed the statue of P&ez, together with the pedestal 
therefor; and he performed considerable work on the statues of Liberty

479 Ibid., 2 Awards, p. 56.
480 Ibid. 57.
481 Ibid. 58.
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and Bolivar, the models of both being completed and ready to be cast 
in bronze, and the pedestal for the statue of Liberty being completed.

The Government of Venezuela paid, altogether, $8,130, of which 
the last payment was made in April 1897. It failed to make the 
agreed monthly payments at the end of four months after the first 
payment but Turini proceeded with the work and appeared to have 
accepted the April 1897 payment. He, however, failed to have the 
statue of P&ez ready for shipment on February 2, 1897, the date 
specified. In 1898 the Venezuelan Government claimed that it 
could not and would not accept the statue of Bolivar because the 
National Society of Sculpture of New York declared that it was 
without artistic merit.

Turini died in August 1899 and a claim was submitted on behalf 
of his widow Margaret Turini, administratrix of the Estate of Giovanni 
Turini, to the Venezuelan-United States Claims Commission estab
lished under the protocol of 1903, for losses sustained under the 
contract.482 Umpire Barge of that Cpmmission held that neither of 
the parties to the contract had considered the contract dissolved by 
either the failure to pay the monthly payments as stipulated or the 
failure to deliver the first statue within the time stipulated; and that 
the claimant was entitled to be paid “in proportion to the price agreed 
for the work done and the value and materials employed and expenses 

incurred thereon, providing the work done and 
materiafsofvahie materials employed are of some use to the other 

party”.483
The Spanish Treaty Claims Commission established by the United 

States in conformity with the treaty of December 10, 1898 with 
Spain allowed $55,929.26 to Edwin F. Atkins, an American citizen, 
for amounts paid by him in maintaining a private guard for the 
protection of his property in Cuba from September 30, 1896 to April 
30, 1898, Commissioners Diekema and Wood dissenting.484 It also 
allowed $3,840.37 for money wrongfully exacted from the claimant 
by a Spanish commander, and $2,726.90 as the balance due for cattle 
taken from him and consumed by the Spanish forces and partially 
paid for. William E. Fuller, Assistant Attorney General who de
fended the United States in the settlement of the claims, stated in 
his Special Report to the Attorney General of April 10, 1907:

In regard to the award for the expenses of maintaining a private guard the 
precedent would be a dangerous one but for the fact that it was claimed, and there 

was evidence tending to show that it was done under such cir- 
Belief expense cumstances as justified the claimant in believing that the
would be reim- money so expended would be refunded. It is a dangerous
bursed precedent, however, in that it seems to permit him to exercise

his own judgment as to how many men he should hire and use,
482 Ralston’s Report (1904) 51.
482 Ibid. 61, 62.
484 Fuller’s Report (1907) 55, docket 387.
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Spain to foot the bill. Of course if such a proposition could be sustained under 
principles of international law, then no Government could safely consent that a 
private property owner might hire any forces whatever as a private guard for his 
own individual property.

That the case was peculiar, however, and not a precedent is made quite apparent 
when it is observed that this case was tried and submitted with the case of Beal & 

‘ Go., No. 250, they being tried together really as one case. The 
Exceptional cir- estates were adjoining, and Mr. Atkins, the sole claimant in 
cumstances No. 387, was a partner in Beal & Co. In the latter case there

was also a claim for expenses of supporting the private guard, 
and under different facts and circumstances from those in the Atkins case. An 
award of $1,037 was made in the Beal case as the value of certain cattle taken and 
consumed by the Spanish forces, but nothing whatever was allowed, either for 
money expended in maintaining a private guard or for cane burned. Commis
sioners Maury and Chambers dissented from the conclusion that the claimants 
were not entitled to further relief.485

ADVANCES MADE

In some cases advances have been made or annuities paid under 
contracts which have later been terminated. The question whether 
or not payments previously made or the consideration already per
formed shall be repaid or reimbursed, because of the subsequent can
celation or breach of the contract, may arise in such cases.

In 1904 Nicaragua granted a concession to the Bluefields Fruit & 
Steamship Company, an American corporation, for a period of twenty- 
five years, for the exclusive navigation by steam of the Escondido 
River and its affluents. In March 1912 the concession was canceled. 
The company then presented a claim to the Nicaraguan Claims Com
mission established in 1911 (Otto Schoenrich, President) for damages 
in the amount of $471,529.83 gold. Under the terms of the concession
Annuit'e *d ^ comPany Pa^ an annual sum of $15,000 gold to 
nonreimbursed Government. In addition to other items, the

company sought reimbursement for the amount of the 
annuities which had been paid. The Commission held that the con
cession was illegal and that the amount of the annuities paid was 
compensated by the benefits derived from the concession and declined 
to allow the company reimbursement.486

The Nicaraguan Claims Commission also had before it the claim of 
the United States and Nicaragua Company, an American corporation, 
for $562,134.81 gold arising out of the alleged violation of five con
tracts which in effect granted to the company until the year 1953 a 
strip of land of about 7,000 square miles in the northern part of Nica
ragua. In the year 1908 the Government instituted legal proceedings 
against the company alleging that it had failed to comply with its 
obligations. By decrees of March 29 and April 13, 1912, the Executive

485 Ibid. 55-56.
486 Schoenrich’s Report (1915) 52.
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canceled the contracts. The Commission held that the Government 
was within its rights when it instituted the proceedings; that the 

contracts constituted a monopoly prohibited by the 
^osits received Constitution; that the Government should return the 
returned061^ sum of $100,000 gold which it had received as a loan 

from the company; and that the Government should 
also return $4,000 in gold received by it as a deposit for the return of 
which the Government had acknowledged its liability.487

In the case of Cantiare San Rocco, S. A., and another v. Clyde Ship
building and Engineering Company, Limited,488 two companies had 
entered into a written contract in 1914, whereby the latter, a Scottish 
company, should supply the former, an Austrian company, with a 
set of marine engines. The Austrian company agreed to make pay
ment in five instalments, the first of which (20 percent or £2,310) was 
paid on the signing of the contract, and at the outbreak of war between 
Austria and Great Britain (August 12, 1914) nothing had been done 
to fulfil the contract by the Scottish company except to make plans 
and order material. It was held by the House of Lords in 1923, in an 
appeal from a decision of the First Division of the Court of Session 
of Scotland on an action against the builders brought after the war by 
the Austrian company (then an Italian company), that the contract 
was terminated by the existence of a state of war between Great 
Britain and Austria and that the purchasers were entitled to repay

. ment of the 20-percent instalment paid, on account
fideration C°n’ °f failure of consideration, subject to a right of counter

claim on the part of the builders for work done under
the contract.489

Under a contract entered into in March 1913 Sir W. J. Armstrong 
Whitworth and Co. and Vickers Ltd. agreed to furnish the Turkish 
Government with ammunition for a warship and the Turkish Govern
ment paid 95,000 pounds sterling in advance. After the outbreak 
of the World War, the British Government requisitioned the contract 
and took over the plants where the ammunition was being manufac
tured. After the war, the Turkish Government submitted a claim 
to the Anglo-Turco Arbitral Tribunal requesting execution of the 
contract or, in the alternative, the return of the 95,000 pounds sterling 
plus damages and interest. It was held that the performance of the 
contract was made impossible through force majeure and that “the 
defendants are released from their obligations and are no longer

487 Ibid. 55-56.
488 [1924] A.C. 226.
488 Ibid. 234-235.
On appeal the Earl of Birkenhead stated that though the law of England might 

be otherwise, both the Roman law and the law of Scotland al owed restitution in 
such a case.
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required to execute the contract, nor to indemnify the other party to 
the contract on that account”; and the claim for the execution of the 
contract was rejected. While the Tribunal held that the British 
Government, and not the defendant companies, as was contended, had 
“benefited from the sum advanced”, since the British Government 
had paid “only the contract price less the £95,000”, and that therefore 
it would not order the restitution of the sum paid as “no definitive 
enrichment on the part of the defendants took place”, it stated 
preliminarily that 490—
the extinction of the contractual obligation leaves in existence, however, the 
pecuniary obligations resulting from the acts performed before the extinction, as 

this latter should not result in the illegal enrichment of one of 
Unjust enrich- the parties to the detriment of the other; as there is no reason 
ment , to presume that the Treaty intended to set aside this fundamen

tal principle, so much in conformity with the rules of equity, 
but just the opposite, since the Treaty orders the Mixed Arbitral Tribunal 
to be guided by justice, equity and good faith, and as the application of the rules 
of equity is required in particular when it comes to disputes arising from the inter
pretation of contracts, we should therefore assume that it is the duty of the 
Tribunal to decide wdiether and to what degree the defendants have benefited by 
an ungrounded enrichment at the expense of the claimant.

In another case, Leslie Caro v. Norddeutscker Lloyd & Co., a British 
national claimed restitution of £99 paid by him on July 20, 1914 to 
the firm of Lohmann & Co., in Sydney, Australia, as agents of the 
F Norddeutscher Lloyd, a German company, for steam-
sideration C°n" sbip passage for his family from Bremen to Sydney.

The steamer did not leave Bremen owing to the out
break of the World War and the family did not use the passage. 
The German firm urged that the money never came into its posses
sion, that the outbreak of the war prevented the remittance of the 
money, that thereafter the Australian firm, an independent firm, was 
subjected to liquidation, and that accordingly the German firm had 
not been unjustifiably enriched. The Tribunal held otherwise. It 
stated:

Assuming, as the debtors obviously do, that the contract was dissolved by the 
outbreak of the war the Tribunal has to apply the rule laid down in its decision in 
Burroughs Wellcome & Co. v. Chemische Fabrik (case No. 3958) namely that a 
party who has obtained an unjustified enrichment at the expense of the other 
party is as a general rule subject to a pecuniary obligation under the Treaty.

The application of this principle implied in the Treaty would not necessarily 
involve application of any detailed provision of a certain national law referring to 
injustified [sic] enrichment.

490 Government of Turkey v. Sir W. J. Armstrong Whitworth and Co. and Vickers 
Ltd., VIII Recueil des decisions des tribunaux arbitraux mixtes (1928) 996, 1001, 
translation.
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General considerations as well as application of German law would however 
lead in the present case to the conclusion, that the debtors have to refund the 
money received by their agents.

Without considering other things that would have to be shewn for accepting 
such a contention it is enough for the Tribunal to point out that the liquidation 
of the firm Lohmann & Co. did not mean a confiscation and that it left untouched 
the claim that the debtors had against that firm for the money in question. Even 
if that claim were submitted to the charge on enemy property, the debtors would 
have had a claim for the same amount against the German Government and the 
situation of the debtors was consequently on the 10th January 1920 in an eco
nomic sense the same as when Lohmann & Co. received the money on behalf of 
the debtors.

The claim is therefore rightly made against the debtors and is justified.491

491 VII Recueil des decisions des tribunaux arbitraux mixtes (1927) 398, 399-400.
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INDIRECT AND OTHER DAMAGES
PROBLEMS PRESENTED

In the sense that indemnification or damages differ from the resti
tution of the thing itself, it might be said that all indemnification or 
damages constitute indirect reparation. Likewise, when a state on 
whose territory a wrong against an alien has been committed prose
cutes and punishes the guilty, it might be said that indirect reparation 
is made. Frequently the terms “direct” and “indirect” are used in 
describing the responsibility of the state—the wrong, as distinguished 
from the damage said to result from the wrongful act. Thus, where 
the original wrongful act committed against the alien is an act of a 
national of the respondent state, the responsibility or liability of the 
state may be said to be indirect when it has failed in its duty to in
vestigate, prosecute, or punish the wrongdoer.1

1 This terminology was used to describe the nature or origin of the responsibility 
of the state, in Administrative Decision No. II, “Dealing With Debts and Claims 
Arising Under the Economic Clauses of the Treaties”, by the Tripartite Claims 
Commission, United States, Austria, and Hungary, established pursuant to the 
agreement between those countries signed November 26, 1924. IV Treaties, 
Conventions, etc. (Trenwith, 1938) 3928. Commissioner Edwin B. Parker held 
that under the Treaty of Vienna or the Treaty of Budapest the obligations of 
Austria and Hungary to pay debts (which had not been subjected to war measures) 
owing by Austrian or Hungarian nationals to American nationals were “contingent 
and indirect and not absolute, primary, and direct”. He stated:

. . . The suggestion that, in the absence of such act by the Austrian 
[or Hungarian] Government, it is obligated to pay American creditors for 
losses sustained by them due to depreciation during and after the war in 
the exchange value of Austro-Hungarian currency can be sustained only on 
the theory that Austria [or Hungary] is liable for all of the direct and in
direct, immediate and ultimate, consequences of the war. Clearly such a 
construction of the Treaty is not justified. [Final Report of Commissioner 
and Decisions and Opinions (1933) 15, 16, 29.]

In the following cases, for example, the responsibility of the respondent state 
might also be described as indirect: F. R. West (United States v. Mexico), Com
mission established under the convention of September 8, 1923, Opinions of the 
Commissioners (1927) 404, docket 241 (responsibility where amnesty granted); 
Francisco Quintanilla (Mexico v. United States), ibid. (1927) 136, docket 532 
(liability for failure to account for prisoner); Laura M. B. Janes et al. (United 
States v. Mexico), ibid. (1927) 108, docket 168 (liability for failure to take proper 
steps to investigate the crime and punish the guilty).
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Apart, however, from the determination of international responsi
bility, it becomes necessary in many cases to determine whether the 
wrongful act or omission, or the act for which the respondent is 
responsible, shall be treated as the cause—sometimes referred to as 
the legal cause—of the loss suffered or the injury sustained. Where 
the wrongful act or omission of the respondent state is the legal cause 
of the damage sustained, indemnity will be allowed. The difficulty 
rests in determining whether the particular wrong may be described 
as the cause of the loss or damage suffered or the injury sustained. 
Repeatedly, liability for damages is described in terms of the “proxi
mateness” or “directness” of the loss to the wrong upon which the 
responsibility of the state is predicated. Conversely, absence of lia
bility is frequently described in terms of the “non-proximateness”, 
“indirectness”, or “remoteness” of the loss suffered. “Speculative” 
and “contingent” damages are usually disallowed. The rules are 
simple—the difficulty lies in the determination of whether a partic
ular loss falls within the classification of speculative or contingent 
damages, etc.

The types of damage denominated speculative or contingent, those 
regarded as the direct or proximate result of wrong, and those properly 
to be regarded as non-proximate, indirect, or remote damages are not 
always clear.2 The decisions and holdings are not uniform. How- * II

2 Certain international agreements and legislative acts have specified that only 
direct losses shall be reimbursed, others have contained language which in effect 
amounted to such a stipulation. For example, see: article VI of the treaty of 
1794 between the United States and Great Britain (compensation “not to extend 
to losses occasioned by such insolvency of the debtors or other causes as would 
equally have operated to produce such loss, if the said impediments had not 
existed; nor to such losses or damages as have been occasioned by the manifest 
delay or negligence, or wilful omission of the claimant”), I Malloy 594; article VIII 
of the convention of August 3, 1881 between Great Britain and the Transvaal 
(“compensation will be allowed for direct losses only” in claims arising out of 
“commandeering, seizure, confiscations, or destruction of property, or damage 
done to property”), XV Hertslet, A Complete Collection of the Treaties and Con
ventions, etc. (1885) 401, 407-408; convention between Mexico and Guatemala of 
April 1, 1895 (liability of Guatemala to pay damages to Mexican citizens recog
nized so far as they were “directly damaged” by military occupation and destruc
tion of property), La Fontaine, Pasicrisie internationale (Bern, 1902) 508, 509; 
protocol for the settlement of the claim of Salvador Commercial Company (United 
States v. Salvador), signed December 19, 1901 (“the damages shall be fully com
pensatory but shall not include any which are merely speculative or imaginary”),
II Malloy 1569-1570; act of Congress of March 2, 1901, to carry into effect article 
VII of the treaty of December 10, 1898 with Spain (“actual and direct damage” 
to be allowed, and “remote or prospective damages” not to be awarded), 31 Stat. 
877, 879.

Nasralla Luca and Marco Mandolfo, American nationals, claimed damages in 
the amount of 460,114 francs on account of an insurrection in Egypt in June 1882 
and following, in consequence of which, they alleged, they were forced to allow a 
large tract of land to lie uncultivated. By the terms of article 2 of the decree of
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ever, it may be stated that damages allowed on account of the com
mission or omission of an act giving rise to responsibility generally 
are those which it is reasonable to allow. Damages that appear to 
be unreasonable in their nature are not properly allowable. While 
there has been more or less agreement that certain types of damage 
are unreasonable, there has been no such agreement as to the reason
ableness or unreasonableness of a wide variety of types of damage.

POSSIBLE REASONS FOR LIMITING THE AMOUNT AWARDED
INDIRECT RESULTS

Grotius states 3 that—
Grotius the one w^° *s hable for an act is at the same time liable for the

consequences resulting from the force of the act.

He illustrates this by referring to the fact that because Ariarathes, 
King of Cappadocia, “ wantonly blocked the outlet of the river Mel- 
anus, when it broke through its dam the Euphrates was flooded and 
devastated a part of Cappadocia and did great damage to Galatia 
and Phrygia”. The issue that arose was referred to the decision of 
the Romans; and the King paid damages in the sum of 300 talents.4

In recent cases, it is frequently stated that the losses sustained are 
the direct result of the wrong of which complaint is made and that 
they are therefore allowable.6 At times losses which might well be * 25
Footnote 2—Continued.
the Khedive of Egypt making provision for the appointment of an international 
commission to assess the damages for which indemnification should be made on 
account of the insurrection and bombardment of Alexandria, claims for indirect 
damages were expressly excluded from indemnification. The claims alleged by 
Luca and Mandolfo were disallowed on the ground that they were indirect in 
their nature. (E. E. Farman, United States Commissioner, Chairman of the 
International Commission for War Indemnities, Alexandria, to John Davis, 
Assistant Secretary of State, March 26, 1884, ms. Department of State, National 
Archives, Miscellaneous Letters.)

The instructions (approved by the American Minister to Haiti) to the Haitian 
Commissioners, Messrs. B. Lallemand and C. A. Preston, designated by the 
Haitian Government to form a commission with Messrs. Charles Weymann and 
Dr. John B. Terres, of the United States, pursuant to the agreement of January
25, 1885 between the two Governments, contained the following direction:

It is enough to tell you that you ought to declare the rejection of reclama
tions founded upon indirect damages resulting from the same facts [facts of 
pillage or conflagration in the events of September 22 and 23, 1883, at Port- 
au-Prince]. [1885 For. Rel. 501, 502.] .

3 De jure belli ac pads (translation of the 1646 ed., Carnegie Endowment for 
International Peace, 1925), bk. II, ch. XVII, sec. XII, p. 433.

4 Ibid. 434.
5 On July 2, 1908 the Department of State instructed the American representa

tive at Tangier who was to sit with the Mixed Claims Commission organized to 
pass upon the claims that arose out of the bombardment and disturbances at
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decided on the basis of directness or indirectness, proximateness or 
non-proximateness, etc., are allowed or disallowed without reliance 
on such reasons.6 
Footnote 5—Continued.
Casablanca in 1907 whenever American claims were being considered, that the 
“direct injuries” referred to in the Sultan’s note of April 27, 1908 should be in
terpreted to include damages for the loss of documents evidencing a debt, when, 
under Moorish law, such documents were necessary for the collection of the debt. 
(MS. Department of State, numerical file no. 2151/170A.)

In the case of Augustus Jouan (United States v. Mexico), decided by the Com
mission established under the convention of 1868, the claimant had been arrested 
and detained by Mexican authorities on a number of charges. The judicial pro
ceedings that took place were contrary to law, and the court apparently was in 
complicity with the accuser—one Limantour—who was involved in gigantic 
frauds in California and who desired to keep Jouan in Mexico. Umpire Thorn
ton, to whom the case was referred for decision, allowed Jouan $35,000 Mexican 
gold as “substantial compensation, both for the actual losses which he sustained, 
and for the expenses which he incurred, his loss of time, and other losses, the 
direct consequences of his forced detention in Mexico”. (MS. Department of 
State, National Archives, docket 70.)

In allowing damages in the Poggioli case (Italy v. Venezuela) for loss of 
crops, Umpire Ralston stated:

... In the judgment of the umpire this loss was the direct result of the 
actions of the agents of the Government, joined with those of unpunished 
malefactors, and for which the Government was responsible, and is not at 
all to be classed as indirect . . . [Ralston’s Report (1904) 847, 
870-871.]

In the case of Francisco MalUn (Mexico v. United States), arbitrated by the 
General Claims Commission, United States and Mexico, established under the 
convention of September 8, 1923, the claimant had been assaulted by an 
American deputy constable who was left unpunished, and damages were allowed 
for the “direct results of the occurrence”, plus an amount “for indignity suffered, 
for lack of protection and for denial of justice”. (Opinions of the Commissioners 
(1927) 254, 264, docket 2935.)

8 In the case of the Casanova Brothers (United States v. Spain) a claim was pre
sented by the United States to the Spanish - United States Claims Commission, 
established in accordance with the agreement of February 11-12, 1871, on behalf 
of the American partners of a Cuban firm for damage suffered when the Spanish 
authorities notified the firm to pay the share in the partnership of Manuel Casa
nova (a Spaniard) to Spain. It was alleged that this act created a prejudice 
against the firm, though no property of the firm was seized, and that the prejudice 
caused loss to the firm. The national Arbitrators concurred in holding that 
Spain had a right to lay an embargo upon the property of a Spanish subject and 
that if loss accrued to the other members of the firm on that account, it was a case 
of damnum absque injuria. (MS. Department of State, National Archives, 
Memorial, Opinions, docket 28.)

The United States presented a claim to the Commission established under the 
terms of the 1871 agreement between the United States and Spain, on behalf of 
Anna M. Rodriguez, Executrix of the estate of Mateo C. Rodriguez, an American 
citizen who held a mortgage on an estate in Cuba which the Spanish authorities 
or rebels in Cuba had seized and burned. Rodriguez had neither possession nor 
legal title to the property. Damages were disallowed. Claim was also made for 
damages suffered by the firm of M. C. Rodriguez & Co., of which claimant’s
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The case of The Zafiro (Great Britain v. United States) arose out 
of the fact that the Chinese crew of the supply ship Zafiro in Admiral 
Dewey’s fleet was not effectively controlled by the officers in charge 
while the ship was coaling and, instead, was allowed to go on shore 
without proper supervision. The United States was held responsible 
by the Tribunal established under the terms of the special agreement 
between Great Britain and the United States of August 18, 19107 for 
the damage done through looting by the crew in nearby unoccupied 
houses (the property of British subjects), as well as for the damage 
done by native Filipino insurgents and Chinese employees of the 
owners of the dock. Alfred Nerincx, President of the Tribunal, in 
holding the United States liable stated:
... As the Chinese crew of the Zafiro are shown to have participated to a 

substantial extent and the part chargeable to unknown wrongdoers can not be 
identified, we are constrained to hold the United States liable for the whole.8
Footnote 6—Continued.
testator was a member, because the Spanish authorities had prevented the expor
tation from Cuba of sugar, molasses, honey, and timber which belonged to a 
Spanish subject. This claim was likewise disallowed. (MS. Department of 
State, National Archives, vol. 31, United States and Spanish Claims Commission, 
unpaged, docket 72.)

Another claim presented to the United States - Spanish Claims Commission 
established under the 1871 agreement was that of Roscoe K. Benner, a citizen of 
the United States, who had purchased (with full knowledge of the facts) a draft 
from a Spanish subject residing in Cuba, more than a year after the drawee had 
refused to accept the draft on account of the insolvency of the drawer and after 
the draft had been protested for non-acceptance. The American Arbitrator 
(Joseph J. Stewart) in disallowing the claim, in an opinion concurred in by the 
Spanish Arbitrator (the Marquis de Potestad), stated:

. . . Alfaro & Co. [the makers of the draft] were Spanish subjects, and
the acts of Spanish authorities toward them can not come before the com
mission, nor the nature and objects of the embargo as it affected them. 
They may have been rendered insolvent thereby and unable to pay their 
obligations to American citizens, but that is no such wrong and injury 
to American citizens as is contemplated by the agreement under which this 
commission is organized. [MS. Department of State, National Archives, 
docket 137.]

In the Martini case (Italy v. Venezuela), coal belonging to the claimant had 
been thrown into the sea by Venezuelan revolutionists in order to prevent its falling 
into the hands of the national authorities. It was contended by the Italian 
Government (before the Italian-Venezuelan Claims Commission established in 
accordance with the protocols of 1903) that the Venezuelan Government was 
liable for the loss sustained by the claimant because the Government had closed 
the port of Guanta by a paper blockade and thus prevented the exportation of 
the coal, which necessarily fell into the hands of the revolutionists. Umpire 
Ralston held that the Government, having prevented its exportation, was liable 
for the loss of the coal thrown into the sea, without stating that the loss of the 
coal was the proximate or direct result of the acts of the Venezuelan authorities. 
(Ralston's Report (1904) 819, 846.) *

7 Nielsen's Report (1926) 578.
8 Ibid. 585.
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The case was decided without specific reference to direct or indirect 
responsibility or to rules of proximate cause.

There have been numerous commissions that have disallowed or 
recommended the disallowance of indirect damages. Often a number 

of reasons for the disallowance of the damages so 
Indirect damages classified are given.

By an act approved March 3, 1823 Congress made 
provision for carrying into effect the 9th article of the treaty of 
February 22, 1819, commonly called the “Florida Treaty”, between 
the United States and Spain.9 Article 9 of the treaty stipulated:

The United States will cause satisfaction to be made for the injuries, if anyf 
which, by process of law, shall be established to have been suffered by the Spanish 
officers, and individual Spanish inhabitants, by the late operations of the Ameri
can Army in Florida.

The judges of the superior courts established at Pensacola and St. 
Augustine, Florida, were authorized by the act of Congress to adjust 
the amounts of the claims referred to in the article and the Secretary 
of the Treasury was empowered “on being satisfied that the same is 
[are] just and equitable” to pay the respective amounts adjudged. 
Opinion of the On February 22, 1853 Secretary of the Treasury
Attorney___ Corwin requested the opinion of the Attorney General

on the following question:General, 1854

1. If the claimant, a Spanish inhabitant of Florida, was forced by the destruc
tion of his dwelling in Florida, by the American troops in 1812, to retire from his 
plantation in Florida and remove with his family to St. Mary's, in Georgia, for 
safety, and was compelled there to incur, and did incur, the extraordinary expense 
of $3750, as awarded by the judge for said expense, whether this is an injury for 
which the United States are bound, by the 9th article of the treaty of 1819, to 
make satisfaction, as decided by the judge, and reported by the Solicitor of the 
Treasury? 10

Attorney General Cushing replied (June 8, 1854):
Damages, resulting from an injury to be satisfied in money, are either direct, or 

consequential; and consequential damages may be certain or uncertain.
The direct damage to the Spanish inhabitants of Florida, caused by the opera

tions of the American forces in Florida, was the value of the goods and chattels 
taken, burned, or destroyed; the value of houses, fences, and growing crops, burned 
or otherwise destroyed or wasted, and the value of all waste committed upon the 
lands and tenements. The consequential damage was the deprivation of the use 
of the goods and chattels taken, and never restored, and of the rents, issues, and 
profits of the lands and tenements, during the time the Spanish inhabitants were 
deprived of them by circumstances and contingencies,—all which must be conjec
tural and very uncertain. So likewise as to the consequential damages resulting 
from the violent abduction of all other goods and chattels from the owner and 
never restored to him.

8 3 Stat. 768; II Malloy 1651, 1655.
10 6 Op. Att. Gen. (1856) 530-531.
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It cannot be pretended that the object of the treaty was to subject the United 
States to vindictive damages. It only provides for such ordinary indemnifica
tion, in the case of property destroyed, as the municipal law and the public law 
alike agree in according to the party injured.

I take the rule of satisfaction and indemnity in such cases to be well settled by 
all the authorities, as being the value of the thing taken, excluding the contingent 
or possible inconveniences occasioned by the deprivation. (See The Anna Maria, 
ii Wheat. 327; The Amiable Nancy, iii Wheat. 560; La Amistad de Rues, v Wheat. 
389; The Appolon, ix Wheat. 376; The Acteon, ii Dodson, 134; Sedgwick on 
Damages, p. 517, 549, 550.)

The difference between those direct and consequential damages certain, 
which are reasonable against a wrongdoer, and consequential damages remote, 
uncertain, and therefore not recoverable, is explained by (Henry Home) Lord 
Kaimes, (Principles of Equity, b. i, part i, sec. 5, p. 95 to 101,) and by Attorney 
General Legare in his opinion of 25th October, 1841, to the Secretary of the 
Treasury. (Ante, vol. 3, p. 679)

From these rules for the adjudication of damages direct, and damages conse
quential, against tortfeasors, it is to be inferred that the consequential damages 
must be such as are so closely united with the trespass that the trespass may be 
known as the cause, and the damage as the effect clearly proceeding from the 
trespass and from no other cause; and withal it is necessary that the damage 
claimed be reduced to some reasonable and just standard of computation.

The style of Fatio’s living in the State of Georgia, and the expenses there in
curred in support of his family, are, in my opinion, circumstances too remote, 
and proceeding from other causes than the operations of the American army in 
Florida. Such expenses are totally foreign to those operations. They are 
speculative, and not measurable by any certain standard. They are more re
motely and indistinctly related to the trespass of the American army in Florida, 
than expected and probable profits of a voyage are to the illegal capture of the 
vessel and cargo, by which the voyage is broken up, and the probable expectation 
of profits disappointed, which probable profits are not allowed to be taken into 
the account of damages, as seen in the adjudications before cited.

I reply, therefore, to the first question, that, in my opinion the extraordinary 
expenses incurred by Fatio in the support of his family, at St. Mary’s whither he 
retired from Florida on the destruction of his house there, do not come within any 
proper and lawful rule applicable to the ascertainment of damages under the 
treaty for the cession of Florida.11 .

The Hiawatha, a British bark and a neutral vessel, was seized by 
the United States on May 20, 1861 when she failed to pass through a 
blockading squadron at the James River within the period designated 
by the United States, in consequence of erroneous information and 
unavoidable detention. Claims were presented by the British Govern
ment on behalf of Watkins and Leigh, and Dalgety Du Croz and Co., 
British subjects domiciled in England, to the Claims Commission estab
lished by the United States and Great Britain under the terms of 
articles XII and following of the treaty of May 8, 1871, for indemnity 
for the loss of commissions which “but for the capture” of the vessel, 
it was alleged, would have been realized by the claimants on the sale 
of portions of the cargo. A demurrer interposed by the United States

11 Ibid.
315420—43------15
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The Alabama 
claims

that the injury complained of was “ indirect and consequential” and not 
within the jurisdiction of the Commission,12 was unanimously sustained 
by the Commissioners and the claims were dismissed.13

During and at the close of the Civil War the United States made 
formal demand for damages for the “national losses” and for “the 

losses to individuals” on account of the alleged 
unneutral conduct of Great Britain during the War. 
A convention—the Johnson-Clarendon convention— 

for the settlement by arbitration of claims between the two countries 
was signed by representatives of the two Governments on January 14, 
1869, but it failed to receive the advice and consent of the United 
States Senate. Senator Charles Sumner in speaking in opposition 
to the adoption of that convention, April 13, 1869, stated that the 
“national” as distinguished from the individual claims were entirely 
neglected by its terms.14 15

The British Minister in Washington, Thornton, informed his Gov
ernment on April 19, 1869 that—
the sum of Mr. Sumner’s assertions is that England ... is responsible for the 
property destroyed by the Alabama and other confederate cruisers, and even for 
the remote damage to American shipping interests, including the increase of the 
rate of insurance; that the confederates were so much assisted by being able to 
get arms and ammunition from England, and so much encouraged by the Queen’s 
proclamation, that the war lasted much longer than it would otherwise have done, 
and that we ought therefore to pay imaginary additional expenses imposed upon 
the United States by the prolongation of the war.16

After considerable negotiation the Treaty of Washington was 
signed by representatives of the two countries on May 8, 1871 for the 
reference to arbitration of “all the said claims, growing out of acts 
committed by the aforesaid vessels, and generically known as the 
* Alabama Claims’ ”.16 Article VI of the treaty set forth three neutral 
duties while article VIII empowered the Tribunal to be established 
to decide whether Great Britain had violated any of these duties; 
if it should so find, then it was further empowered to proceed to 
award a sum in gross to be paid to the United States “for all the claims 
referred to it”.17 The Tribunal that met at Geneva was composed

12 Howard’s Report (1874) 91, 99.
*Ibid. 100.
Article XII of the Treaty of Washington (1871) stipulated that the Commission 

should have jurisdiction over “all claims” against the one nation “arising out of 
acts committed against the persons or property” of citizens of the other, except 
claims arising out of the acts of vessels referred to in article I of the same treaty. 
(I Malloy 700, 705-706.)

14 41 Congressional Globe} 41st Cong., 1st sess. (1869), no. 158, appendix, p. 21.
15 S. Ex. Doc. 11, 41st Cong., 1st sess., pt. 3, pp. 783, 784.
161 Malloy 700, 701, art. I.
17 Ibid. 703, 704.
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of the following persons: Charles Francis Adams, appointed by the 
President of the United States; Sir Alexander James Edmund Cock- 
burn, appointed by Her Britannic Majesty; Count Frederick Sclopis, 
named by His Majesty the King of Italy; James Stampfli, named by 
the President of the Swiss Confederation; and Marcos Antonio 
d'Araujd, named by His Majesty the Emperor of Brazil.

In the arbitral proceedings the claims of the United States were 
presented and classified as follows: (1) “The claims for direct losses 
growing out of the destruction of vessels and their cargoes by the in
surgent cruisers”; (2) “The national expenditures in the pursuit of 
those cruisers”; (3) “The loss in the transfer of the American com
mercial marine to the British flag”; (4) “The enhanced payments of 
insurance”; and (5) “The prolongation of the war and the addition of 
a large sum to the cost of the war and the suppression of the rebel
lion.”18 The British Government took the position that the Tribunal 
had no jurisdiction to consider claims in classes 3, 4, and 5.19 The 
difference of opinion between the two Governments in this regard 
threatened to disrupt the proceedings and on June 19,1872 (the Agent 
of the British Government having made application for an adjourn
ment “which might be proloDged till the month of February in next 
year”, in the hope that a solution of the difficulty which had arisen 
with respect to these three classes of claims might be found by the 
negotiation of a supplementary convention), Count Sclopis “on be
half of all the arbitrators” stated that—

. . . the arbitrators think it right to state that, after the most careful perusal 
of all that has been urged on the part of the Government of the United States in 
respect of these claims, they have arrived, individually and collectively, at the 

conclusion that these claims do not constitute, upon the prin- 
Position of the ciples of international law applicable to such cases, good foun- 
Tribunal dation for an award of compensation or computation of dam

ages between nations, and should, upon such principles, be 
wholly excluded from the consideration of the tribunal in making its award, even 
if there were no disagreement between the two governments as to the competency 
of the tribunal to decide thereon.

With a view to the settlement of the other claims to the consideration of which 
by the tribunal no exception has been taken on the part of Her Britannic Ma
jesty's government, the arbitrators have thought it desirable to lay before the 
parties this expression of the views they have formed upon the question of public 
law involved, in order that after this declaration by the tribunal it may be con
sidered by the Government of the United States whether any course can be 
adopted respecting the first-mentioned claims which would relieve the tribunal 
from the necessity of deciding upon the present application of Her Britannic 
Majesty's government.20

18 Case of the United States, Geneva Arbitration, I Papers Relating to the Treaty 
of Washington (1872) 185.

19 J. C. Bancroft Davis, Report (1873) 21, protocol V, Record of the proceedings 
of the Tribunal of Arbitration at the fifth conference held at Geneva, in Switzer
land, on the 19th of June, 1872.

20 Ibid. 21-22.
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The Agent of the United States, J. C. Bancroft Davis, was without 
instructions as to what action he should take in the premises aDd the 
Tribunal adjourned to meet again on June 26. However, on June 
25 a meeting was held,21 at which time Mr. Davis made the following 
statement:

The declaration made by the tribunal, individually and collectively, respecting 
the claims presented by the United States for the award of the tribunal for—1st. 
“The losses in the transfer of the American commercial marine to the British 
flag;” 2d. “The enhanced payments of insurance;” and 3d. “The prolongation 
of the war and addition of a large sum to the cost of the war and the supression 
of the rebellion,” is accepted by the President of the United States as determina
tive of their judgment upon the important question of public law involved.

The agent of the United States is authorized to say that, consequently, the 
above-mentioned claims will not be further insisted upon before the tribunal by 
the United States, and may be excluded from all consideration in any award that 
may be made.22

Count Sclopis, on behalf of all the Arbitrators, declared (at a meeting 
held on June 27) that “the said several claims for indirect losses men
tioned in the statement made by the agent of the United States on 
the 25th instant and referred to in the statement just made by the 
agent of Her Britannic Majesty,23 are, and from henceforth shall be,

21 On June 19, 1872 J. C. Bancroft Davis sent a personal telegram to Secretary 
Fish, stating in reference to the new position of June 19 that the counsel of the 
United States thought it eminently satisfactory and that he agreed with them. 
(MS. Department of State, National Archives, 2 Tribunal of Arbitration, Geneva.)

On the same day, Mr. Davis also sent the following official telegram to Secre
tary Fish:

The Counsel write me as follows:
“We are of the opinion that the announcement this day made by the 

Tribunal must be received by the United States as determinative of its judg
ment upon the question of public law involved, upon which the United 
States have insisted *upon taking the opinion of the Tribunal. We advise, 
therefore, that it should be submitted to, as precluding the propriety of 
further insisting upon the claims covered by this declaration of the Tribunal, 
and that the United States, with a view of maintaining the due course of the 
arbitration on the other claims without adjournment, should announce to 
the Tribunal that the said claims covered by its opinion will not be further 
insisted upon before the Tribunal by the United States, and may be excluded 
from all consideration by the Tribunal in making its award.” [Correspondence 
Respecting the Geneva Arbitration (Government Printing Office, 1872) 152; 
1872 For. Bel., vol. II, pt. 2, p. 578.]

In reply, Secretary Fish stated, June 22, 1872, that the declaration of the 
Tribunal was accepted as its “judgment upon a question of public law” by the 
President of the United States and was satisfactory to him. He added that this 
was the attainment of the end which the Government had in view in putting forth 
“those claims”, and that, “We had no desire for a pecuniary award, but desired 
an expression by the Tribunal as to the liability of a neutral for claims of that 
character.” {Ibid. 578-579.) See also Secretary Fish to General Schenck, 
American Minister to Great Britain, April 23, 1872. {Ibid. 475, 476.)

22 J. C. Bancroft Davis, Report (1873) 22, 23.
22 Ibid. 23-24.
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wholly excluded from the consideration of the tribunal, and directed 
the secretary to embody this declaration in the protocol of this day’s 
proceedings”. The Tribunal assented to the British Agent’s request 
for leave to withdraw his application for a prolonged adjournment 
and the arbitration proceeded.24

On July 19, 1872 Secretary Fish wrote Bancroft Davis,25 * stating:
In my interview with Mr. Adams in February last, I did express the opinion 

that it would be to the interest of the United States to have an adverse decision 
upon those claims, and assigned my reasons for that opinion, and I understood 
Mr. Adams to agree with me, both in the opinion and in the reasons therefor.

But at no time did I entertain any willingness to “abandon” any part of the 
claim which had been put forth on the part of this Government, if by “abandon
ing” is to be understood any other disposal of them than by the expressed opinion 
of the Arbitrators as has been finally and satisfactorily obtained.

The judgment thus expressed on the 27th June, this Government accepts as 
disposing of the claims specially referred, and as determinative of a principle of 

' international law, as applicable to claims of a remote or indirect character.
It will be held as a rule in the future, as between the two Governments, parties 

to the proceedings before the Tribunal.28

As to the second class of damages, referred to above, that of the 
national “ expenditure incurred in the pursuit of the cruisers”, the 
majority of the Tribunal rejected them (August 29, 1872) “as com
prised in the costs of the war”.27

On August 29,1872 the Tribunal passed upon the question of allowing 
damages for “prospective profits, and freights”. It was unani
mously decided “to reject them, reserving, however, the questions as 
to the wages for the whalers and the interest for the value of the 
vessels and their outfit”.28

In the brief Decision and Award of the Tribunal announced on 
September 14, 1872, awarding “a sum in gross” of $15,500,000 gold 
to the United States, it was stated, with reference to these last types 
of claims, that:

And whereas prospective earnings cannot properly be made the subject of 
compensation, inasmuch as they depend in their nature upon future and uncertain 
contingencies:

The tribunal is unanimously of opinion—
That there is no ground for awarding to the United States any sum by way of 

indemnity under this head.29

24 Ibid. 24.
25 MS. Department of State, National Archives, Instruction, no. 40, unbound.
28 Ibid.
27 J. C. Bancroft Davis, Report (1873) 45, protocol XXVII.
28 Ibid.
29 Ibid. 51, 55.
The announcement of the decision to allow $15,500,000 was made known to 

the respective Governments on September 3, 1872. The protocol of the proceed-
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The act of Congress approved on June 23, 1874, making provision 
for the establishment of the First Court of Commissioners of Alabama 
Claims, expressly stipulated that “Prospective profits” should be 
disallowed.30

In the case of Ann Eliza Gannett, administratrix oj the Estate oj 
Abraham Osborn, decided by the First Court of Commissioners, the 
disadvantage suffered through the selling of oil at a loss because the 
ship Mary on which it was being transported ran into Singapore to 
escape the Alabama and was blockaded there, was disallowed.31 
The oil had been transhipped to a British ship bound for England.

In the case of William Henry Haskins, the whaling vessel Louisiana, 
of which claimant was master, in fleeing from the Shenandoah had 
struck on a sandbar and had taken fire and burned. The Commis
sioners disallowed the claim of Haskins for indemnity for loss of his 
personal effects, his share of oil, and his expenses of returning home, 
it being urged that the damages suffered were not “directly result
ing” from the depredations of the Shenandoah,32

In another case, that of William Phillips et al., damages were dis
allowed as not “directly” resulting from acts of the insurgent cruisers 
where the captain of the bark Richmond for the sake of humanity 
relieved the captain of the General Pike by transporting to a place of 
safety officers and crews who had been placed on the General Pike 
by the captain of the Shenandoah, and indemnity was claimed by the 
owners of the Richmond for the use of the vessel and for loss of catch 
in abandoning a whaling cruise to the Arctic Ocean.33

In the case of Moses Hyneman, the claimant had shipped mer
chandise from New York destined to San Francisco on the steamship 
Ariel. The Ariel was stopped by the Alabama off the coast of Cuba. 
It was impossible for the Alabama to take on board the more than 
six hundred passengers of the Ariel. A ransom-bond was required of 
the Ariel by the captain of the Alabama, payable at the-close of the 
war to the Confederate government, and the expense in adjusting 
the general average on the ransom-bond was apportioned between the 
vessel, the freight, and the cargo. Hyneman paid $78.73 on this
Footnote 29—Continued.
ings of the Tribunal on September 2, protocol XXIX, sheds considerable light on 
the basis of the allowance and the method of estimating the amount of the award. 
(Ibid. 46-48.)

30 Section 12 of the act also stipulated:
. . . And in no case shall any claim be admitted or allowed for or in 

respect to unearned freights, gross freights, prospective profits, freights, 
gains, or advantages, or for wages of officers or seamen for a longer time 
than one year next after the breaking-up of a voyage by the acts aforesaid. 
[18 Stat. 245, 247-248.]

31 John Davis, Report (1877) 20, docket 1321.
82 Ibid. 19, docket 208.
88 Ibid. 56, docket 1228.
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account. The bond—which was also apportioned among these 
interests—never had to be paid. It was held by the First Court of 
Commissioners of Alabama Claims that this was not a damage 
“directly resulting from damage caused by the Alabama, as these 
terms are employed in the act of Congress, whence our powers are 
derived”.34 Judge Porter delivering the opinion of the Court of 
Commissioners stated:
... We are to consider and determine upon claims for losses arising not 

simply from the wrongful acts of the insurgent cruisers, nor merely growing out 
of the injuries really occasioned by such acts, but for losses directly resulting from 
damage caused by the said cruisers. An act of damage must be shown to have 
been committed, and the act must appear to be the direct, as distinguished from 
the remote cause of the loss. The loss from a probable or anticipated injury may 
have been greater in some cases than from a real act. The remote result of an 
act of damage may have been ruinous to the party suffering it. Upon the con
sideration of these cases we are expressly prevented from entering. In every 
case brought here two things must be shown to have concurred, namely, damage 
done by one or more of the insurgent cruisers, and a loss as its direct result. If 
either of these elements be wanting we are powerless to give a claimant any 
redress.

Has this claimant suffered any loss which is the direct result of damage caused 
by the Alabama? She did no damage whatever to the Ariel, or to her cargo, and 
did not exact from her the payment of a dollar of money. The apprehension on 
the part of the owners of the Ariel that they might at some time be required to 
pay led them to demand the money from the claimant, and he, to save the trouble 
of a contest over it, paid the sum required. If he has lost by the transaction he 
has been unfortunate; but it is plain to us that his loss is not one directly resulting 
from damage caused by the Alabama, as these terms are employed in the act of 
Congress, whence our powers are 'derived.35

The Hyneman case was cited and relied on by the Second Court of 
Commissioners of Alabama Claims (established in the United States in 
accordance with the act of Congress of June 5, 1882)80 in the case of 
Frank Gray Griswold and George Griswold, Executors oj the estate oj 
George Griswold, deceased?1 where the loss alleged to have been 
sustained ($75,000 together with interest) by the failure of Griswold 
to sell a vessel in consequence of the existence of a ransom-bond which 
had been exacted on the vessel was held to constitute an indirect 
damage and was disallowed. Judge Draper, in writing the opinion 
for that Commission (February 18, 1885), said, inter alia:

But this hindrance to the sale of the vessel may and may not have been a damage 
to her owner. The fact that such a hindrance existed is more than likely to have 
caused the desire to dispose of her. If no bond had been given it is not certain 
that there would have been any desire or any effort to sell. There is no suggestion 
that she was purchased for speculative purposes. Quite the contrary is indicated

84 Ibid. 45, 47, docket 643.
35 Ibid.
35 22 Stat. 98.
87 MS. Department of State, National Archives, unbound papers, Second Court 

of Commissioners of Alabama Claims, docket 4888.
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by the fact that she was purchased new and christened with the name of her 
owner. It is quite as likely as otherwise that if the “Georgia” had not stopped 
her she would have been subsequently employed and finally wrecked just as she 
afterward was and without changing ownership. If this be so it is not by any 
means certain that claimants were damaged either directly or indirectly by the 
act of the “Georgia.”

If damage arose, we do not know how great it was and have no means of ascer
taining [it] with any degree of exactness or certainty. In the original petition 
filed Claimant asks for $51,000, and in the amended petition for $75,000 while 
in the brief of Counsel the sum of $30,000 is demanded. We have evidence of the 
value of the vessel prior to, at the time of and subsequent to the giving of the 
bond. Also that steps were taken to sell her and that the existence of the bond 
was an obstacle to sale for the price asked. But there is no evidence that her 
owners were obliged to sell or could not have sold at any price. She must have 
had some considerable value even during the lifetime of the Rebellion although 
pledged as she was. The ransom bond had no effect independent of the success 
of the Confederacy. Some purchasers must have been willing to assume the 
chances of that success if the price of the ship was made low enough to warrant it. 
But there is no evidence in the case by which the Court could measure the damage 
done to Claimants by the act of the “Georgia” if damage there was.

Furthermore the construction which the Court puts upon the Statutes under 
which it is acting, forbids an award in this Case. If the Claimants suffered loss, 
it was not a loss “directly resulting from damage caused” by the cruiser within the 
intent of Congress in enacting Sec. 11 of the act of 1874, as we interpret it. If 
there was damage here it was such as remotely and indirectly, rather than directly, 
resulted from the act of the “Georgia.” She did no actual damage to the “George 
Griswold.” Nothing upon the vessel was disturbed, no person was molested, 
no money was asked or paid, and the detention was but temporary for which no 
claim is made. We think that Hyneman vs The United States decided by the 
former Court, (Davis 45) is a case in point and the reasoning there sound, and 
although the loss sustained in that case was possibly one remove farther from 
the act of the Cruiser than that alleged to have been sustained by the Claimants 
here we feel obliged to apply the same rule in this case.

Judgment will accordingly be entered for the United States.38

In recommending the proper amount to be offered Germany on 
account of her claims against Great Britain and the United States for 

losses sustained on account of the military activities of 
Samoa, 1899 the two latter powers at Samoa in 1899, R. Newton 

Crane, American Commissioner, and C. J. B. Hurst, 
British Commissioner at this time, submitted what is known as 
“Joint Report No. II of August 12, 1904”.39 containing the follow
ing explanation of what was considered by them to be proper methods 
of estimating the amount of the damages sustained by German 
nationals:

3. His Majesty the King of Sweden, who was appointed the Arbitrator, found 
that the military action was unwarranted, and that His Britannic Majesty's * 89

38 Ibid.
89 MS. Department of State, National Archives, 210 Despatches, Great Britain, 

Ambassador Choate to Secretary Hay, August 18, 1904, no. 1429, enclosure.
An earlier report of R. Newton Crane and H. Erie Richards had been made 

on July 24, 1903.



Government and the American Government were responsible “for the losses 
caused by the said military action.”

4. The Award furthermore determined specifically that the unwarranted mili
tary action in question consisted of—

(i.) The bringing back of the Malietoans (to the Island of Upolu) and the 
distribution to them of arms and ammunition;

(ii.) The bombardment;
(iii.) The military operations on shore; and
(iv.) The stopping of the street traffic in Apia.
5. It must, therefore, be conceded that no claims can be considered which are 

not claims for losses occasioned by one or other of these incidents of military 
action, all of which took place between the date of the opening of the bombard
ment of Apia by the American steam-ship “Philadelphia” and His Britannic 
Majesty’s steam-ships “Porpoise” and “Royalist,” viz., the 15th'March and the 
25th April, when military action was suspended in view of the approaching 
arrival of the Joint Commissioners.

. • . • • . •
(v.) There are numerous claims for damages indirectly or remotely resulting from 

military operations and consequential in their nature, and which His Britannic 
Majesty’s Government and the American Government cannot, 

Indirect and re- upon principle, accede to such as those for loss of medical prac-
mote damages tice during the hostilities, the cost of transport to other islands,

the cost of living elsewhere than in the claimant’s home, the 
loss of trade during the disturbances, the loss of profits upon problematical 
mercantile adventures, loss of rent of disused houses, the loss of wages while 
out of work, of interest on the alleged value of property claimed to have been 
damaged or destroyed, and loss by being prevented from breaking up new 
ground or extending the boundaries of existing farms.

In one instance a claim is made for “damage sustained through suspension of 
all opportunity to buy, and the loss resulting from failure to buy and sell and deal 
in copra.”

In another instance 2,800 dollars is claimed as “damage sustained by reason 
of not being able to proceed with the clearing of 100 acres of original forest for 
which all plans had been made.”

Similarly, there is a claim for leaving home on account of war matters and 
extra expenses (the 12th April to the 2nd June, 1899).

In another case the claim is for damage to the claimant “by reason of being 
ordered and compelled to remove from his residence to find shelter in a leaky 
house whereby through the dampness he was made ill and his goods and belong
ings injured.”

(vi.) On this question of the damages in cases such as the foregoing being too 
remote, it may be useful if we state the principle which, in our opinion should 
be followed.

There is, it is true, a striking absence of international precedent or authority 
that we can appeal to, but in the continual litigation in the Courts of our respective 
countries rules have gradually been established as to the damages that can or 
cannot be recovered in cases of wrong-doing. We have no ground for thinking 
that the rules obtaining in foreign countries are different, nor does there seem 
to be any reason why as between nations liability for wrong-doing should not be 
assessed in accordance with the rules observed in municipal Courts, and which 
are found to work substantial justice as between all parties.

INDIRECT AND OTHER DAMAGES 1779
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We may go further and affirm that so far as the records of International Com
missions dealing with claims of a similar character to those under consideration 
are accessible, they indicate that these principles have been followed in such 
Tribunals.

The effect of these rules, stated briefly, is that the damages for which a wrong
doer is liable are the damages which are both, in fact, caused 

Test for "re- by his action, and cannot be attributed to any other cause, 
moteness” and which a reasonable man in the position of the wrong-doer

at the time would have foreseen as likely to ensue from his action.
We do not think that the Treaty of the 7th November, 1899, either intended 

to or did impose on our Governments any liability greater than the above.
(vii.) The bulk of the claims are for injuries alleged to have been sustained by 

damage to growing crops, and these likewise, as far as the remoteness of the dam
ages is concerned, come within the scope of the foregoing observations. There is, 
however, a further objection to them, and that is that there is very little in the 
affidavits or the schedule attached thereto to show that such damage was the 
result of military operations; while on the other hand the contemporary records 
of events in Samoa during and immediately after the unfortunate events that 
took place in the earlier part of 1899 gave some reason to suppose that it was in 
many cases due to fighting and looting on the part of the natives prior to the 
15th March.

It may be admitted that where the occupants of a house were obliged to flee 
for refuge when the bombardment began, and were unable, from fear of personal 
injury or other causes, to return to protect their property, and it was looted by 
the natives in their absence, the damage thus resulting may be said to be approxi
mately caused by the military operations. But the principal injury to the planta
tions for which compensation is claimed is not of such a character. Items of 
claims similar to the following are numerous:—

“Damage sustained to coffee plantation by reason of its becoming over
grown and weedy through lack of care and attention, which could not be 
given during a period of nearly six months.

“Damage to plantation by reason of its becoming overgrown and neglected 
during an enforced period of inattention of three months, during which time 
the crop of young cocoa-nuts set out in about 5 acres was in great part 
chopped and destroyed, and for extra expense in reclaiming and clearing 
the same.

“Through continuous stealing of cocoa-nuts . . . the plantation has 
sustained considerable damage.”

(viii.) If the items for indirect damages, and those which, as it appears to us, 
are not the immediate result of military operations, are deducted from the claims 
other than those already dealt in sections (i) and (ii), the amount of the claim will 
be reduced to approximately 25,000 dollars.

. . . From this, furthermore, must be deducted the claim for the cost of the 
keep of the refugees on His Imperial Majesty’s ship “Falke.”

8. It might in this connection be deemed advisable to acquaint the German 
Government with the fact that, in addition to the claims lodged with the Arbitra
tor by foreign Governments, claims were made by British subjects against His 
Majesty’s Government to the amount of 40,100 dollars; and by American citizens 
against the American Government to the amount of 73,049 dols. 47 c. These 
claims were, in the main, made up at the same time and under the same circum
stances, and, so far as regards the American claims, were, as a rule, drawn up by 
the same hand as the German claims. They are for practically the same kind of 
alleged damages, and the proof is of the same nature.
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In dealing with the demands of the British and American citizens, the principles 
hereinbefore stated as those which, in our opinion, should be applied to the assess
ment of the German losses either have been or are being strictly followed by the 
Agents respectively to whom the ascertainment of the quantum was referred, and 
no consideration was given to what relation the amount awarded bore to the 
aggregate of the several claims.

9. In the circumstances, we cannot advise that any sum in excess of the lump 
sum already offered [$25,000] to be given to the German Government in satis
faction of the demands of her citizens. A larger sum would involve the waiving 
of principles which have been universally adhered to in assessing damages, whether 
in Courts of Law or in international arbitrations.

The German Government subsequently accepted $40,000 in full 
and complete settlement.40

Subsequent to the Boxer uprising in China in June 1900 the diplo
matic representatives of the powers whose citizens had suffered 
loss appointed a Commission on Indemnities to consider the mode of 
computing the total amount of the indemnity to be asked of China. 
The Report prepared by the Commission suggested that each of the 

foreign representatives should determine the approxi- 
China, 1900 mate amount of the claims of his nationals and that 

the total would then be asked of the Chinese Govern
ment, without detail or explanation.41 It contained rules for the 
assessment of damages in order to insure greater uniformity. The 
Report—subsequently followed in the main—contained two interesting 
lists of what the Commission considered should be regarded as “direct” 
losses and what should not be so regarded, as follows:

III. (1) The commission considers that the cases specified below constitute an 
immediate and direct consequence of the events of 1900. [Italics added.]

' To governments:
A. War expenditure, which includes indemnities for members of the legation 

guard who were killed, wounded, or were subjected to cruel treatment.
(The commission on indemnities has not been empowered to deal with the 

above.)
B. Buildings of legations and consulates destroyed or damaged, taking into 

account new requirements, being an immediate and direct consequence of the 
above events, inclusive of temporary housing and repairs, expert survey for 
determining the amount of damages, etc.

Furniture and all property belonging to the Government.
Furniture and private property belonging to the staff of the legations and 

consulates.
To societies, companies, and private individuals.
A. Societies and companies.—Buildings and other property which have been 

destroyed or damaged belonging to societies and companies in Peking, Tientsin, 
or elsewhere, including temporary housing and repairs, expert surveys for de
termining amount of damages, etc.

40 MS. Department of State, National Archives, 212 Despatches, Great Britain, 
Ambassador Choate to Secretary Hay, telegram, March 31, 1905, no. 222.

411901 For. Rel., Appendix, p. 104.
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B. Industrial Undertakings.—Direct losses suffered by industrial undertakings, 
works commenced, wasted, or suspended.

C. Merchants.—Private property of merchants.
Real estate destroyed or damaged, including temporary housing and repairs, 

expert surveys for determining amount of damages, etc.
Furniture.
Usual and inevitable salary of employees whose services could not be turned 

to account.
Unavoidable office expenses not made good in consequence of the events.
Stock in trade, goods, provisions, samples, possessing pecuniary value, de

stroyed or deteriorated.
Extraordinary cost of storage and reshipment.
Debts recognized as valid which can no longer be recovered.
Bank notes lost or which can not be cashed.
Specie, bills payable at sight. '
Broken contracts of all descriptions, losses suffered in consequence of the 

nonexecution of contracts entered into for articles of exportation or importation.
Deposits of money in telegraph offices or in banks. Advances to Chinese 

merchants who have become insolvent in consequence of the events.
Extraordinary cost of insurance rendered necessary by the events referred to.
Goods requisitioned for foreign troops for defensive works.
D. Private individuals.—Real estate destroyed or damaged.
Broken contracts of every description, losses through nonexecution of contracts.
Articles destroyed or disappeared in consequence of the troubles.
Furniture, personal effects, jewelry, specie, bank notes which can not be cashed, 

objets d’art, pictures, photographs and family portraits only if of artistic value, 
knickknacks, books, collections memoirs and letters and documents (calculated 
according to their salable value), manuscripts and materials collected for the 
publication of books (conditionally on the real value being proved), plans and 
instruments, provisions, wines, animals, and various materials.

Articles destroyed or lost in pawn shops, deduction being made of advances 
received on such articles.

Rents not recoverable or rents paid in advance, where occupation was prevented 
in consequence of the events.

Deposits of money in telegraph offices or in banks.
Journeys to the nearest place of safety.
Wounds or cruel treatments entailing the death of the breadwinner, incapacity 

for work, or direct loss of money.
To Chinese in the service of foreigners:
Indemnities to Chinese who have suffered in their property or persons in con

sequence of their being in service of foreigners, including indemnities to the 
widows and orphans of Chinese who have lost their lives during the course of re
cent events by reason of their being in the service of foreigners.

(II) The commission considers that the cases specified below ought not to be 
considered as an immediate and direct consequence of the events of 1900. [Italics 
added.]

To merchants:
Losses of earnings resulting from the interruption of business or from the 

disturbed state of commerce at Peking, Tientsin, and elsewhere.
Bills payable at deferred sight of a risky character.
Goods belonging to Chinese in ended for export on their way from the interior 

with transit passes.
Telegrams, insurance charges, and other ordinary expenses of this nature.
Interest on goods in stock.
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nterest on exchange contracts with banks.
;n transit belonging to Chinese.

* .osed freight charges except in the case of contracts entered into before the

imission to be earned on future contracts, 
jreciation of value on millinery and similar articles, 
ctuation of exchange.

dinary insurance of goods sold but not delivered.
sses caused by the interruption of banking operations during the trouble, 

enumeration to employees to compensate them for sufferings undergone, 
otel guests who have failed to pay their bills.

Loss of customers generally.
Value of sites the buildings on which have been destroyed.
Depreciation of land in consequence of events.
Negotiable instruments not met, unless the real damage done can be clearly 

established.
Interest on loans.
Money lent to Chinese, except in transactions when the security given was 

amply sufficient.
To private individuals:
Mental sufferings and injuries of any character.
Illness, except in cases where it entails incapacity for work.
Traveling expenses other than journeys to the nearest place of safety. 
Destruction of Chinese houses rented to foreigners.
Loss of diplomas.
Loss of customers.
To Chinese: *
Chinese capital invested in commercial or industrial undertakings in association 

with foreign capital.
To compradores, goods, being his personal property, which were lost in a go- 

down belonging to a foreigner.42

In the case of Pieri Dominique & Co. (France v. Venezuela), decided 
under the protocol of 1902, Umpire Plumley held that losses sus- 
France and tained by the claimant through the compulsory and 
Venezuela, 1902 difficult sale of twelve houses were not “the direct 

and approximate result” of any wrong on the 
part of the respondent Government and damages on this account 
were disallowed.43

The Nicaraguan Mixed Claims Commission—a domestic commission 
established under the decree of the President of Nicaragua of March 
29, 1911 and subsequent decrees—adopted the rule that—
Nicaraguan
Commission,
1911

The Government is not responsible for “lucro cesante” 
(unaccrued or uncollected profits), or indirect damages suffered 
in business as a consequence of war.44

42 Mr. Rockhill, Commissioner of the United States to China, to Secretary Hay, 
March 14, 1901, enclosure no. 1, translation, ibid. pp. 104, 105. *

48 Ralston’s Report (1906) 185, 206.
44 Schoenrich’s Report (1915) 61.
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The Commission stated:
The number of claims of this kind was greater than expected. During 

the war of 1909 to 1910, most of the military operations took place in the 
Department of Chontales and many cattle ranches had to be abandoned for 
months; some of the losers afterwards claimed the value of the cheese which they 
would have made with the milk they would have obtained had there been no war. 
Various persons claimed the amount of damages they suffered in their property 
or business while they were in the army. Others claimed the value of their horses 
and also the profits they would have derived if their horses had not been taken. 
Of the claimants of the war of 1912, there were several who asked for indemnity 
for the profits they failed to make because the corn and other provisions im
ported by them were detained at the port of Corinto while the means of trans
portation to the interior were blocked by the state of war, or for the value of corn 
and other grain which was damaged by remaining in storage in consequence of 
the state of war, or for the value of the extra freight they were obliged to pay 
because steamers were unable to discharge in Corinto. A number of individuals 
made claims for “paralyzation of their business during the war.” It is evident 
that if indemnity were allowed for such losses, no treasury would be rich enough 
to make payment.45

In the case of the Newchwang (Great Britain v. United States),46 
decided by the Tribunal created under the terms of the special agree
ment of August 18, 1910, a claim was presented for the damage sus
tained on May 11, 1902 by the steamship Newchwang (owned by the 
China Navigation Company, Limited, a British corporation) when in 
collision with the Saturn (a United States Navy collier). In 1902 the 

United States had instituted a proceeding in admir- 
m<?r‘"U‘SM before His Britannic Majesty's Supreme Court

for China and Korea at Shanghai to obtain damages 
for injuries to the Saturn. The court, however, decided that the 
collision occurred as a result of the negligence of the Saturn and not 
of the Newchwang. A counterclaim on the part of the owners of the 
Newchwang was denied on the ground of lack of jurisdiction of the 
court to entertain a claim against the United States. When the claim 
of the owners of the Newchwang was presented to the international 
Tribunal established under the 1910 agreement, the Saturn was held 
to have been responsible. The British Government claimed not only 
the amount of the damage suffered by the Newchwang and the cost 
of her repair, but also the various expenses entailed by the action 
brought by the United States before the Shanghai court. The Tri
bunal stated with reference to the latter: 47

It may be that the item for legal expenses might have been claimed in an appeal 
from the Shanghai decision. But this Tribunal has not to deal with such appeal, 
and has no authority either to reverse or affirm that decision or to deal with dam
ages arising out of the action brought by the United States. It is true that such 
expenses are damages indirectly consequent to the collision; but it is a well known 
principal of the law of damages that causa proxima non remota inspicitur.

45 Ibid. 61-62.
46 Nielsen's Report (1926) 411.
47 Ibid. 419. Demurrage was allowed for the detention of the vessel.
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The claim of Antoine Fabiani (France v. Venezuela), settled by 
arbitration in 1896, had its origin in a protracted dispute between 
Fabiani and Benoit and Andr6 Roncayolo. In 1867 Benoit Ronca- 
yolo, the father-in-law of the claimant, was declared bankrupt and 
thereafter Fabiani endeavored to save the situation, obtaining a com
position of the creditors, paying the last dividend of ten percent, 
establishing his domicil at Marseille, and maintaining the almost 
exclusive monopoly of maritime and commercial relations between 
Maracaibo and France, formerly exercised by the Roncayolos, who 
were in Venezuela. He discovered that the Roncayolos had com
mitted embezzlements in Venezuela, to his injury, and was obliged 
to forbid his father-in-law to participate in the business. After con
siderable difficulty in Venezuela, an arbitration between Fabiani and 
the Roncayolos was held at Marseille and under the terms of the de
cision rendered on December 15, 1880, Andr6 Roncayolo was held 
indebted to Fabiani in the amount of 538,359.07 francs; the towing 
service in Venezuela for which a concession had been procured was 
declared to be the sole property of Fabiani from November 30, 1877, 
as also were certain steamers, and all of the income subsequent to 
the date named was declared to belong to Fabiani; Benoit Roncayolo 
was declared not to have an interest in the towing concession which he 
had had renewed, his name having been inserted “due to a mistake”; 
and the Roncayolos were charged with the costs of recording the 
decision.48

The Roncayolos thereafter opposed the execution of the arbitral 
decision of 1880, first in France and later in Venezuela. In 1882 the 
Federal High Court of Venezuela held that a decision of the Court of 
Appeals of Aix, France, in favor of Fabiani, was enforceable in 
Venezuela, although the Federal High Court had previously held to 
the contrary.

Even though the Venezuelan authorities were informed of the 
decision, President Guzman Blanco ordered that payment for use of a 
steamer should be made to Benoit Roncayolo instead of to Fabiani as 
it should have been; property in which Fabiani had an interest was 
transferred to Benoit Roncayolo and by him transferred to others in 
order to avoid execution by Fabiani; and the latter was declared a 
bankrupt because of his failure to pay a sum “of less than one-third 
of the amount improperly retained from him by the Venezuelan 
Government”.

Fabiani claimed 46,944,563.17 francs as damages sustained as a 
result of denial of justice, particularly through the non-execution by 
the Venezuelan authorities of the arbitral decision of 1880. The

48 Ralston's Report (1906) 81, 147; La Fontaine, Pasicrisie Internationale 
(Bern, 1902) 343-368.



1786 CHAPTER VII

claim was submitted to arbitration under the terms of a compromis 
signed on February 24, 1891, and was decided by the President of the 
Swiss Federation on December 30, 1896. By the decision Fabiani 
was awarded 4,346,656.51 francs with interest from that date.49 *

The Tribunal stated that denial of justice 60 meant, in the sense of 
the agreement, under which the words were intended to have their 

broadest meaning, “all acts of judicial authorities 
Denial of justice implying a direct or disguised refusal to render jus

tice ... all illegal delays in procedure and all 
failures to execute definitive decrees, as long as these acts are in 
connection with matters of civil or criminal justice, are imputable to 
the judicial authorities of Venezuela and have occurred ‘despite the 
performance of all the legal formalities, by the injured party”. It 
held that in “permitting Fabiani’s adversaries to impede, without 
right, the execution of French decisions”, the judicial authorities of 
Venezuela had committed denials of justice, “verified essentially by 
the acceptance of the appeal of the Roncayolos with suspensive 
effect”; that there had been “a disguised refusal to act”; and that 
there had been “illegal inaction” in the Supreme Court and the Fed
eral High Court of Venezuela. The Tribunal further held that 
Fabiani’s opponents were protected in Venezuela by influences 
sufficiently powerful to check the normal activity of the courts and 
that the denials of justice were of an exceptionally grave character 
“in that they are not the consequence of mere negligence or erroneous 
interpretations of legal texts but appear as if intentional”. On the 
subject of damages the Tribunal held:51

V. The denials of justice which Fabiani suffered are at least civil delicts or 
quasi-delicts. In modern law, the author of an aquilian offense is bound, as a 
rule, to make good all the injury which may reasonably be considered as the 

direct or indirect consequences thereof (damnum emergens et 
Damnum emer- lUCrum cessans), some laws, such as the laws of France and 
cessans UCllim Germany, not making the amount of damages and interest 

depend upon the gravity of the fault, others, like the Austrian 
Civil Code and the Federal Code of Obligations, granting full reparation only 
in case of fraud or serious fault. Moreover, the damages and interest ought 
not to be the source of profit for the persons who obtain them . . . [Citing 
authorities.]

. . * There is no need, besides, to dwell on this latter question, since the 
denials of justice of which Fabiani complains are due at the very least to grave 
faults and as, under these circumstances, the prejudice to be made good is under
stood both as damnum emergens and as lucrum cessans; it comprises, in addition, 
the mental suffering as well as the material damage . . . [Citing authorities.]

49 Ibid.
60 Ibid. 356-362.
51 Ibid. 364 et seq., translation.
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With respect to indirect damage, however, and the necessity for establishing 
a relation of cause and effect between the illicit act and the 

Indirect damage damage claimed, the claimant is to prove that, either by 
taking into consideration the ordinary course of events or by 

observing the business of the injured party or the steps taken by him, it is 
probable—not merely possible—that the latter would have made such and such 
a profit if the illegal act had not taken place, the proof, being subject, besides, 
to less strict conditions in case of a serious fault or deceit and the judge retaining 
full liberty to pass on it.

The direct material damage suffered by Fabiani includes the securities not 
recovered and the property lost of which he would have gained 

Direct material possession if the arbitral decision of December 15, 1880 could 
damage have been executed against the Roncayolos; it likewise includes,

in principle, the costs of the procedure of execution ... If 
Fabiani had not been the victim of denials of justice, and if the execution of the 
said decision had not been thwarted and then rendered illusory, he could have 
obtained payment under all the decisions pronounced against his debtors. As a 
matter of fact, B. and A. Roncayolo were solvent at least up to the time of the 
various restitutions ordered by the decision of December 15, 1880. . . .

Aside from the direct material damage, Fabiani suffered material injury and 
in particular very severe mental suffering, in that the denials 

Mental suffering of justice involved, to all appearance, a severe blow to his 
personal situation and even caused the bankruptcy pronounced 

against him in Venezuela. . . .
The indirect damage, lastly, has its source in the fact that the sums payable 

by the Roncayolos in virtue of the arbitral decision were kept 
Profits from the creditor during a great number of years and that

he could neither employ them in his business nor 
derive profits from them in any way this is not a matter of 
purely hypothetical profits or losses, in which certain publicists (Calvo, op. cit.y 
IV, 477) refuse to see “grounds for pecuniary action by one government against 
another”, but a failure to profit the factors of which are based on conclusive facts, 
and it would be absolutely contrary to equity and justice not to take them into 
account in this case . . .

And now two possibilities might arise: either Fabiani’s debtors paid what they 
owed him, or else he took over all the rights to concessions, customs and other 

things which they possessed in Venezuela, either by friendly 
Possibility least agreement or by court action. Of these two hypotheses, both
defendant & plausible, we must necessarily choose the one which is the

least unfavorable to the defendant State and which is also the 
more admissible according to the ordinary course of affairs, that is, the hypothesis 
of the payment.

Under the heading “Direct damage and mental suffering”, the 
Tribunal awarded “all the profits given by the towing business since 

November 30, 1877, including the profits from pilot- 
Profits; expenses ing” so far as they had been pocketed by the Ron-
and costs cayolos; a round sum for expenses and costs, including

court costs before the French and the Venezuelan 
tribunals “whether Fabiani’s opponents should have paid them or 
whether they were caused to Fabiani unnecessarily”, which did not
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appear excessive, it was explained, bearing in mind “the numerous 
trips which the safeguarding of his rights required” and even deducting 
the expenses which might be considered as having been incurred with

out legitimate grounds; a substantial amount for loss 
Loss of credit, of credit, bankruptcy, etc. “the direct consequence 
etc* of the denials of justice, since Fabiani was thrown into

. bankruptcy at Maracaibo . . . for failure to pay
sums much lower than those which the execution of the arbitral 
decision would have granted him”; but disallowing claims for loss 

sustained from “violations of trust” and embezzle- 
Unrelated items ments which did not directly concern the piloting 

and towing business, as also the “annual payments for 
dowry” under the marriage contract, and the loss suffered from the 
sale of merchandise under an agreement of 1878, for the reason that 
“As these sums are not included in the arbitral decision they could 
not have produced denials of justice on the part of the Venezuelan 
courts for which the defendant Government would be responsible 
under the terms of the agreement of 1891.”

Under the heading “Indirect damage”, the Tribunal awarded “the 
equivalent of the damage which may be considered as a consequence 

of the impossibility for Fabiani, because of the non
Profits execution of the decision of December 15, 1880, to

derive any return from the large amounts of capital 
owed him and which he would have recovered”. This “injury”, it 
was explained, consisted “essentially not in the sacrifices, incompletely 
proved, which Fabiani claims to have made for the maintenance of his 
business and in the more or less probable profits, but in the circum
stance that the sums owed under the arbitral decision remained 

unproductive for a number of years because of the 
denials of justice”. Under the same heading, there 
was also awarded compound interest based only upon 

the simple interest to which Fabiani was entitled under the previous 
arbitral decision.

So far as the “Costs of the proceedings” were concerned the Tri
bunal—
observing that the arguments of the claim have been allowed in prin

ciple but that the exaggeration of the claims submitted has 
C°8t8 involved unnecessary expense, charges the costs of the claimant

government, amounting to the sum of 100,000 francs, to the 
defendant government and divides between the parties the costs of the arbitration.

In the case of Enrique Ran (Germany v. Mexico)62 the German- 
Mexican Claims Commission established under the convention of 
March 16, 1925 allowed the “equitable” sum of $20,000 for “damages 
and losses” suffered by Rau, the owner of rubber, cacao, and coffee 52

Compound
interest

52 MS. Opinions, docket 13, translation.
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plantations which were attacked and then occupied for four years 
during the revolutionary period 1910-1920. Members of a guard 
maintained by Rau were taken prisoners and employees were forced 
to abandon the premises. The plantations were destroyed and the 
claimant also suffered the loss of livestock, tools, implements, and 
buildings. Trees remaining at the end of the period of occupation 
were covered with parasites. As to the loss suffered on this latter 
account, M. Cruchaga, President Commissioner, stated:63
... I am inclined to believe these should be estimated as “perjuicios” and 

not as damages . . . This distinction would have no importance in civil law, 
as it would be included among those that give a right to what 

"Perjuicios” is called indemnity for injury, which includes the resulting 
damage and the loss of profit.

But in view of the terms of the Convention, which treats of damages and losses, 
by which “perjuicios” are excluded, I consider that those suffered during the 
time the enforced abandonment lasted, are not included in the Convention, as 
they were not damages or losses of patrimony produced by the cause, but by a 
subsequent action of nature during the years in which Mr. Rau was prevented 
from caring for his plantations.

In the case of Messrs. E. Puttkamer, S. en C. (Germany v. Mexico), 
also decided by M. Cruchaga, $25,000 was awarded for damage done 
in 1916 by revolutionists and Federal forces to pineapple and banana 
plantations. A claim for $36,000 for “the probable value of the 
crops” was disallowed, M. Cruchaga stating—

. . . The pending crops constitute “perjuicios” which the Convention does 
not include and which the Commission may not indemnify.54

Damages were allowed for the derangement of plans, the inter
ference with favorable business prospects, and the loss of credit and 
business, which were considered as losses sustained in addition to 
“the direct losses sustained”, in the case of Frances Irene Roberts^ 
administratrix oj the Estate oj William Quirk (United States v. Vene
zuela).66 In that case there had been destruction of Quirk’s cotton 
crop by armed men claiming to be carrying out the orders of a Vene
zuelan general. The Commission organized under the protocol of 
1903 awarded $18,154.61 for Quirk’s share in the destroyed cotton 
crop. The Umpire stated: 53 * * 56

53 Ibid. In the case of Delius y Compania (Germany v. Mexico), M. Cruchaga 
held that the value of stock sacrificed or stolen during revolutionary disturbances 
in Mexico should be allowed as such losses constituted “real damages suffered 
and not simply injuries” but that “the greater part of the sum claimed should be
qualified as losses [perjuicios] and not as damages, properly so qualified” an 
apparent reference to the claim for damage 4<to the perennial plantations of 
coffee and cacao” and for damage because of “intervention of plantings”. (Ibid. 
docket 11.)

64 Ibid, docket 62, translation.
56 Ralston’s Report (1904) 142.
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But the responsibility of Venezuela does not end here. The testimony is uni
formly to the effect that Mr. Quirk was a peaceable and law-abiding man,
engaged in an enterprise of practical benefit to the State as well as to himself____
The evidence is equally clear and uncontroverted that the attack upon him and 
his family was wholly without justification or excuse. The act was committed by 
duly constituted military authorities of the Government. It was never, so far as 
the evidence shows, disavowed or the guilty parties punished. Under these 
circumstances well established rules of international law fix a liability beyond 

that of compensation for the direct losses sustained. Other 
consequences are presumed to have been in the contemplation 
of the parties committing the wrongful acts and in that of the 
Government whose agents they were. The derangement of 
Mr. Quirk’s plans, the interference with his favorable prospects, 

his loss of credit and business, are all proper elements to be considered in the 
compensation to be allowed for the injury he sustained.

To the amount hereinbefore designated is added, in view of the considerations 
above mentioned, the sum of $5,000.w

The United States contended in the case of the Trail Smelter 
(United States v. Canada), arbitrated under the convention of April 
15, 1935,* 57 wherein $78,000 (plus interest at 6 percent from the date 
of the filing of the decision until the date of payment) was awarded 
in favor of the United States because of damages sustained subsequent 
to January 1, 1932 with respect to certain land in the State of Wash
ington by reason of fumes caused by the Trail Smelter located at 
Trail in British Columbia, that “business men unquestionably have 
suffered loss of business and impairment of the value of the good will 

because of the reduced economic status of the residents 
loLcg®01 U8me8S of tlle damaged area” and that damages should be 

awarded therefor. In rejecting the contention, the 
Tribunal (composed of Jan Hostie, of Belgium, Charles Warren, of the 
United States, and R. A. E. Greenshields, of Canada) stated in the 
course of its report and decision of April 16, 1938:58

. . . The Tribunal is of opinion that damage of this nature “due to reduced 
economic status” of residents in the area is too indirect, remote, and uncertain 
to be appraised and not such for which an indemnity can be awarded. None of 
the cases cited by counsel (pages 412-423) sustain the proposition cited that 
indemnity can be obtained for an injury to or reduction in a man’s business due 
to inability of his customers or clients to buy, which inability or impoverishment 
is caused by a nuisance. Such damage, even if proved, is too indirect and remote 
to become the basis, in law, for an award of indemnity. The Tribunal is also of 
opinion that if damage to business enterprises has occurred since January 1, 
1932, the burden of proof that such damage was due to fumes from the Trail 
Smelter has not been sustained and that an award of indemnity would be purely 
speculative.

58 Ibid. 145.
57IV Treaties, Conventions, etc. (Trenwith, 1938) 4009.
58 MS. Department of State, file no. 711.4215 Air Pollution/941.

Interference 
with plans, 
credit, and 
business
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NON-PROXIMATE RESULTS

The term “proximate” is a relative term meaning “near” or “not 
remote” and accordingly it is impossible to lay down an absolute 
statement as to what results of a particular act are considered remote. 
It is frequently stated that in order to be of such a nature as to be the 
subject of monetary recovery, the damage suffered must be the 
proximate result of the wrong.

The nature of proximate cause or result has been discussed and 
considered in numerous international cases arising on account of 

personal injury or death. Thus, in the case of the 
and^eath^^ Heirs oj Jules Brun, a French national who was 

mortally wounded in 1898 by Government troops in 
Venezuela,69 Umpire Plumley, in considering a claim submitted under 
the protocol of 1902 between France and Venezuela and in allowing 
Brim’s mother 100,000 francs, stated:

. . . The umpire is satisfied, therefore, to a moral certainty that no battle 
took place around or near this house at the time in question, and that the firing 
which did occur and from which the fatal wound resulted was unnecessary, and 
was in the presence of a high officer in command of the military forces. From 
all of the facts in the case the umpire finds that the bullet wound thus inflicted 
was the proximate cause of the death of Jules Brun, that the injury came under 
circumstances engaging the responsibility of the respondent Government, and 
that it must be held in damages for such sum as in equity should be assessed 
therefor.* 60

Brun was shot while attempting to close a shutter of his dwelling 
overlooking the public square, at a time when a battle appeared 
imminent. He received a jagged wound in the hand and, although 
attention was promptly given, gangrene supervened and he died four 
days later.

In a somewhat similar case, Jean Maninat, a French national, had 
been wounded on the head by a saber blow inflicted by a Venezuelan 
officer in 1898. The wound laid open his face from the forehead to 
the ear and, it was said, would have killed him if the hat he wore had 
not lessened the violence of the blow. Within a month Maninat 
died from traumatic tetanus. The Venezuelan Government alleged, 
in the case of the Heirs of Jean Maninat presented to the Commission 
established under the protocol of 1902, that the death was not caused 
by the wound received but rather by disease. The French Govern
ment urged that the death was the proximate result of the wound 
and that it was certainly caused “by unqualified violence committed 
upon his person by a Venezuelan officer”. Umpire Plumley, in award
ing damages, held that for the acts of the Venezuelan officer, there

80 Ralston's Report (1906) 5.
60 Ibid. 25.
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was “unquestioned, undebatable responsibility in the respondent 
Government”; and, further, that—
it easily develops that tetanus usually follows trauma, that it is a natural sequence 
of it, and that neither the severity of the laceration nor the length of time which had 
elapsed in this case after the wound was given, nor the apparent partial recovery 
have any significance in determining whether the traumatic tetanus stated by 
the physicians to be the cause of Juan's death was the result of the wound received 
on the 15th of May preceding. Tetanus from that wound was a natural result 
within the period which in fact elapsed between May 15 and the beginning of the 
tetanic attack.81

In the case of Francisco MalUn (Mexico v. United States), decided 
by the General Claims Commission, established by the United States 
and Mexico under the terms of the convention of September 8, 1923, 
a claim was presented on behalf of Malign, a Mexican Consul, for 
$200,000 with interest, on account of injuries said to have been sus
tained by him on account of two assaults by one Juan Franco, an 
American deputy constable of Mexican origin.62 Mall6n claimed 
that the injuries received in October 1907 resulted in subsequent 
mastoid trouble and loss of hearing in his right ear. The claim as 
presented included, inter alia, $80,000 for estimated salaries which the 
claimant alleged that he might have earned up to 1926 but for his 
injuries; $20,000 for amounts lost on account of possible promo
tions; and $50,000 for losses in private affairs because of his retire
ment from all activities. Apparently none of these items was allowed. 
Presiding Commissioner van Vollenhoven, in writing the decision, 
allowing $18,000 without interest, stated that “only those damages 
can be considered as losses or damages caused by Franco which are 
direct results of the occurrence”. 63

In the case of Louis Chazen (United States v. Mexico),64 also de
cided by the General Claims Commission, claim was made, among 
others, for damages arising out of impairment of claimant’s hearing 
in both ears, alleged to have been caused by a blow received on one 
side of the head at the hands of a Mexican official who struck him with 
the butt of a revolver, inflicting a scalp wound, while he was in jail 
in December 1921. The Commission found that the concussion of the 
brain of which Chazen showed symptoms on January 25, 1922 “could 
not have been caused by the blow he might have received between 
December 10, and 12, of 1921”. It concluded that “Evidence of so 
flimsy a character cannot serve the Commission as a basis for con- 81 82 83 84

81 Ibid. 77.
82 Opinions of the Commissioners (1927) 254, docket 2935. For the facts in the 

MalUn case and a portion of the Presiding Commissioner's opinion, see Damages 
in International Lawf vol. I, pp. 534-536, n. 46.

83 Opinions of the Commissioners (1927) 264.
84 Opinions of the Commissioners (1931) 20, docket 18
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elusions as to the facts of a blow and of its effects”.65 66 Damages were 
disallowed in this respect.

When the Venezuelan Government refused to approve the assign
ment of a concession held by the Company General oj the Orinoco, in 

accordance with its terms, damages were awarded 
Expense to against the Venezuelan Government (by the Com- 
company mission established under the protocol of 1902, be

tween France and Venezuela) in an amount equal to 
the amount that the proposed assignee, an English company, had tenta
tively agreed to pay for the concession.66 As to the efforts of the 
company toward its resuscitation and the expense involved in the 
efforts made to save it from ruin, Umpire Plumley stated:

. . . They are not a proximate result of the primary act for which it [the 
Government] is held responsible in damages. The Venezuelan Government 
might make a new contract but it was not bound to do so. It might recede from 
its suit for rescission, but it had a right to refuse to do so. These were matters of 
negotiation, and that they resulted unfavorably to the wishes of the company is 
unfortunate, but it does not add to the pecuniary responsibility of the respondent 
Government.67

On November 1, 1923, the Mixed Claims Commission, established 
by the United States and Germany under the agreement of August 
10, 1922 (Edwin B. Parker, Umpire, writing the opinion in Adminis
trative Decision No. II), announced its decision rejecting the argument 
that Germany was “responsible for all damage or loss in consequence 
of the war, no matter what act or whose act was the immediate cause 
of the injury”.68 After quoting from Administrative Decision No. 
169 and from section 5 of the joint resolution of Congress of July 2, 
1921, declaring “at an end” the state of war between the United 
States and Germany,70 the Commission said:

The proximate cause of the loss must have been in legal contemplation the act 
of Germany. The proximate result or consequence of that act 

and r^xhnate^e must ^ave been the loss, damage, or injury suffered. The 
caiigg capacity in which the American national suffered—whether the

act operated directly on him, or indirectly as a stockholder or 
otherwise, whether the subjective nature of the loss was direct or indirect—is 
immaterial, but the cause of his suffering must have been the act of Germany or 
its agents. This is but an application of the familiar rule of proximate cause—a 
rule of general application both in private and public law—which clearly the 
parties to the Treaty had no intention of abrogating. It matters not whether the 
loss be directly or indirectly sustained so long as there is a clear, unbroken con
nection between Germany's act and the loss complained of. It matters not how 
many links there may be in the chain of causation connecting Germany's act with

65 Ibid. 28.
68 Ralston's Report (1906) 244.
67 Ibid. 363. For a fuller discussion of this claim, see antet ch. VI, p. 1688.
68 Decisions and Opinions 5, 11.
60 Ibid. 1, 2.
70 42 Stat. 105,106.



1794 CHAPTER VII

the loss sustained, provided there is no break in the chain and the loss can be 
clearly, unmistakably, and definitely traced, link by link, to Germany's act. But 
the law can not consider, the Congress of the United States in adopting its resolu
tion did not consider, the parties in negotiating the Treaty of Berlin did not 
consider or expect this tribunal to consider, the “causes of causes and their impul
sion one on another". Where the loss is far removed in causal sequence from the 
act complained of, it is not competent for this tribunal to seek to unravel a tangled 
network of causes and of effects, or follow, through a baffling labyrinth of confused 
thought, numerous disconnected and collateral chains, in order to link Germany 
with a particular loss. All indirect losses are covered, provided only that in legal 
contemplation Germany's act was the efficient and proximate cause and source 
from which they flowed. The simple test to be applied in all cases is: has an 
American national proven a loss suffered by him, susceptible of being measured 
with reasonable exactness by pecuniary standards, and is that loss attributable to 
Germany's act as a proximate cause?

. . . The argument, pressed to its logical conclusion, would fix liability on 
Germany for all increased living costs, increased income and profits taxes, in
creased railroad fares and freights, increased ocean freights, losses suffered through 
the Russian revolution—in a word, for all costs or consequences of the war, direct 
or remote, to the extent that such costs were paid or losses suffered by American 
nationals. Going one step further, if there be applied to the word “otherwise" 
found in section 5 of the resolution as a part of the phrase “or in consequence of 
hostilities or of any operations of war, or otherwise" the same rules of construction 
as American counsel applies to the balance of that phrase, then it would follow 
that Germany is liable for all losses of every nature, no matter if the cause was 
entirely foreign to the war, wheresoever and howsoever suffered by American 
nationals since July 31, 1914. The mere statement of the extreme lengths to 
which the interpretation we are asked to adopt carries us demonstrates its 
unsoundness.71

In the so-called Tanker Cases (United States v. Germany),72 de
cided by the Mixed Claims Commission, claims were presented by 

the United States on behalf of three American oil 
Indirect damages companies for losses sustained by them through the 
prorimate^result sinking by German submarines of seven tankers owned 
of the act by British subsidiaries of the claimants. The tankers

were sunk during the period of America’s belligerency. 
At the time of their destruction they were under requisition by Great 
Britain, were operated for her by the owners for a hire fixed by her, 
and were laden with cargoes of oil which were being transported 
under the direction of the British Government. Under the requisi
tions Great Britain assumed the risks of war to each vessel and, in the 
event of its total loss from such risk, undertook to pay the owners the 
ascertained value of the vessels at the time of the loss, any dispute 
as to the value to be settled by arbitration.

71 Decisions and Opinions 11-14. See also Damages in International Lawf vol. II, 
pp. 1243-1250.

72 Standard Oil Company of New York (United States v. Germany), no. 5323; 
Sun Oil Company (United States v. Germany), no. 5434; Pierce Oil Corporation 
(United States v. Germany), no. 5469, Decisions and Opinions 660.
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The British Government and the British corporations owning these 
seven tankers determined by agreement the value of each of the tank
ers as a requisitioned vessel at the time of its loss, and the amounts 
so agreed upon and paid aggregated $6,030,668. The claimants, in 
the cases before the Mixed Claims Commission, alleged that the free- 
market value of the tankers at the time of the loss was $10,607,500. 
They had received from the British Government $4,576,832 less than 
this sum, which amount was claimed as against Germany by the 
American shareholders of their British subsidiaries for losses “resulting 
from Germany’s acts” under the terms of the Treaty of Berlin.

Under the provisions of the Treaty of Berlin Germany was obligated 
to make compensation for damages resulting from her acts indirectly 
suffered by an American national through the ownership of shares of 
stock in a British corporation. In other words, it was explained, if 
through Germany’s act the property of a British corporation was 
damaged or destroyed, resulting in loss to an American national 
through his ownership of shares therein, then, under the treaty, 
Germany was obligated to make compensation to the extent of the 
damage suffered. Accordingly, the Mixed Claims Commission held 
that it had jurisdiction to hear and decide these claims.

The Commission, however, decided (Umpire Parker rendering the 
decision) that Germany was not liable to these claimants; that under 
the Treaty of Berlin Germany was not liable for damages resulting 
from the acts of Great Britain in exercising exceptional war powers 
and in requisitioning British ships for war purposes.73 Umpire Parker 
said:

The claimants confuse two distinct losses suffered by their British subsidiaries, 
namely: (1) the damages which such subsidiaries sustained as a result of Great 
Britain’s act in requisitioning their ships and (2) the damages which such sub
sidiaries sustained by Germany’s act in destroying their ships.

. . . The act of Great Britain in requisitioning these British ships, and in 
fixing the hire thereof at substantially less than the current market hire, resulted 
in damages to the British owners, but such damages belong to that large class 
suffered by thousands of British nationals as a consequence of the war for which 
no redress has been provided. This act of Great Britain and the damages flowing 
therefrom are not attributable to Germany’s act as a proximate cause.74 75

The Mixed Claims Commission, United States and Germany, in 
announcing the “Rules Applicable to Debts, Bank Deposits, Bonds, 
etc.” 76 (May 7, 1925) stated:

. . . Whether an exceptional war measure was the proximate cause of the 
Tests of proxi- damage will depend on the facts in each particular case. In 
mate cause considering these facts the following principles will be observed:

73 Ibid. 668.
74 Ibid. 668-669.
75 Administrative Decisions and Opinions of a General Nature and Opinions and 

Decisions in Certain Individual Claims (1933) 854.
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(a) If the claimant took appropriate steps either to sell or exchange the bonds 
in Germany and was prevented from accomplishing this by an exceptional war 
measure, then the exceptional war measure will be regarded as the proximate 
cause of the damage sustained, on account of the depreciation in the value of 
such bonds.

(b) The exceptional war measure will be established as the proximate cause 
of the damage sustained on account of the depreciation in the value of such bonds 
that may be proven by the evidence in any particular case, if it appears that from 
all the facts and circumstances in such case the reasonable inference to be drawn 
therefrom is that the claimant would have withdrawn his bonds from Germany 
for the purpose of sale or exchange, had he not been prevented from doing so by 
such exceptional war measures.

(c) If the owner of the bonds was bound by contract or by the terms of the bond 
obligation to leave the bonds in Germany during the period of the war, the claimant 
must himself bear the consequence of the depreciation accruing during the period 
he was thus bound.

(d) If it appears from the circumstances and the evidence that the person having 
possession of the bonds in Germany was obligated to transmit them to the claimant 
without demand and did not fulfill this obligation on account of the war legislation, 
the principles laid down in Administrative Decision No. IV relating to Estates, 
will be followed.76

The claim on behalf of the firm of Eisenbach Brothers & Company 
(composed of naturalized citizens of the United States), presented to 
the Mixed Claims Commission by the United States, arose out of the 
following circumstances: In October 1919 the firm shipped a consign
ment of raw furs, invoiced at their reasonable market value of $15,250, 
to its agent in Leipzig. In December 1919, the Kerwood and her 
cargo, including the furs, were destroyed by the ship’s coming into 
contact with a submarine mine in the North Sea. The mine had been 
planted during the World War (prior to November 11, 1918) either by 
Germany or an opposing belligerent. Umpire Parker, in allowing 
the firm the invoice value of the furs with interest, stated:

. .' . The act of a belligerent in planting it [the mine], 
"Not remote” while remote in time from the damage which it caused, is not 

remote in natural and normal sequence. On the contrary, 
the mine effectively performed the very function it was intended to perform— 
the destruction of shipping—and the change in the attitude of the belligerents, as 
expressed in the Armistice Agreement, which provided for the “Immediate 
cessation of all hostilities at sea”, did not and could not operate on the mine to 
prevent its performing this hostile function. The damage wrought was directly 
attributable to the hostile act of planting the mine and was directly in consequence 
of hostilities within the meaning of the Treaty of Berlin.

But the German Agent contends that the immediate and proximate cause of 
the sinking of the Kerwood more than one year after the signing of the Armistice 
was the failure of the Allied Powers effectively to perform the task undertaken 
by them to sweep the mine fields clear of mines. He insists that under the 70

70 Ibid. 857-858.
See, for example, such cases decided by this Commission as Rosa Vollweiler 

(United States v. Germany), Decisions and Opinions (1933) 883, docket 7971; 
discussed post in ch. VIII, p. 1902.
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provisions of the Armistice Germany was required to deliver up to the Allied 
Powers most of her shipping and was deprived both of the facilities and the 
privilege of removing mines which were a menace to shipping, and hence Germany 
should not be held liable for the damage resulting from such failure. But the 
record is barren of proof of any act or omission on the part of the Allied Powers 
or anyone else calculated in legal contemplation to break the causal connection 
between the hostile act of planting the mine and the damage here complained of.77

In another case, that of Walker, Armstrong & Company (United 
States v. Germany),78also decided by the Mixed Claims Commission, 
United States and Germany, damages were claimed on account of 
the destruction of the steamship Carib (owned by the claimants), 
in the amount of the value of the ship on the date of her destruction 
less insurance received, or $167,000. The vessel had been destroyed 
by a submerged mine on February 22, 1915. It was admitted by 
the German Agent that the mine had been planted by Germany; it 
was contended, however, that Germany was not responsible for the 
loss of the Carib because the act of Germany in planting the mine 
“was not the proximate cause of her destruction” since the vessel 
was lost “through the intervening negligence of the claimants and/or 
their agents”. The Commission held that Germany was liable for 
the loss of the Carib; that neither the owners of the Carib nor anyone 
acting for them was guilty of a want of that care which an ordinarily 
prudent man would have used under similar circumstances in the 
management and navigation of the ship; and that “the planting by 
Germany of the mine or mines which destroyed the Carib was the 
proximate cause of her loss”.79 The amount of $167,000 with interest 
from February 22, 1915, was accordingly awarded.80

In the case of Winthrop C. Neilson (United States v. Germany),81 a 
claim was presented to the same Commission on behalf of the owner 
of the American steamship Mohegan for damage sustained by the 
vessel while escaping from a German submarine off the coast of Vir
ginia on August 6, 1918. It was claimed that in escaping from the 
submarine, it was necessary to increase the speed of her engines from 
sixty-four revolutions per minute with a steam pressure of 135 pounds 
to ninety-five revolutions per minute with a steam pressure far 
beyond the point of safety and that as a result of the strain to which 
the engines, boilers, and in fact the whole vessel was subjected, she 
was greatly damaged, her seaworthiness impaired, and her market 
value greatly reduced, to the claimant’s damage in the sum of 
$65,889.87. The German Agent urged that the damage of which 
complaint was made could not be attributed to Germany’s act “as the

77 Decisions and Opinions 267, 270-272, docket 5257.
78 Ibid. 827, docket 5896.
79 Ibid. 832.
80 Ibid.
w Ibid. 670, docket 6481.
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proximate cause” and that Germany was not obligated to make 
compensation for such damage under the Treaty of Berlin. The 
Commission, Umpire Parker speaking, stated:
... If the allegations with respect to damage are true, then the damage was 

a direct result of the act of the German U-boat in attacking the Mohegan. The 
fact that the U-boat failed to overhaul and destroy the Mohegan is immaterial. 
It is obvious that the master of the Mohegan exercised good judgment in running 
away in an attempt to save his ship, which proved successful, even though she 
may have been damaged in the attempt. Had one of the shehs struck and 
damaged the Mohegan, it would not be contended that this damage did not result 
from Germany’s act. By the same token, whatever damage the Mohegan sus
tained through strain in escaping from the pursuit of the German U-boat under a 
running fire of shells is clearly attributable to Germany’s act.

The question remains, To what extent, if at all, was the Mohegan damaged in 
escaping from the German submarine?

After carefully weighing all of the testimony presented, the Umpire decides 
that the claimant has failed to discharge the burden resting 

Burden of proof upon him to prove that the Mohegan sustained any damage 
from the attempt to escape from the German submarine on

August 6, 1918.82

Accordingly, the Commission disallowed the claim in its entirety.
The insurance cases, arising on various sets of facts, decided by 

the Mixed Claims Commission, United States and 
Insurance cases Germany, also brought forth considerable discussion 

of the subject of “proximate cause”. In a decision of 
the Commission on the “Life Insurance Claims”,83 Umpire Parker, in 
deciding a group of ten typical cases put forward by the United 
Acceleration of States on behalf of American life-insurance companies to 
maturity ° recover from Germany 84 alleged loss resulting from 

their being required to make payments under the terms 
of eighteen policies issued by them insuring the lives of eleven of the 
passengers lost on the Lusitania, the payments having been accelerated 
in date because of Germany’s act, stated in disallowing the claims:

82 Ibid. 671, 674.
83 Decisions and Opinions 103.
84 Counsel for Germany insisted that in arriving at claimants’ net loss in death 

claims, there should be deducted from the present value of the contributions 
which the deceased would probably have made to claimants had he lived the pay
ments made to claimants under insurance policies on the life of the deceased. 
The Commission rejected the argument. In the “Opinion in the Lusitania 
Cases” Umpire Parker stated:

Unlike marine and fire insurance, a life insurance contract is not one of 
indemnity, but a contract absolute in its terms for the payment of an amount 
certain on the happening of an event certain—death—at a time uncertain.

. . . Sooner or later payment must be made under the insurance contract. 
Such payment of insurance, far from springing from Germany’s act, is entirely 
foreign to it.

[Ibid. 17, 22, 23.]
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But the claims for losses here asserted on behalf of life-insurance companies 
rest on an entirely different basis [from ordinary death claims]. Although the 
act of Germany was the immediate cause of maturing the contracts of insurance 
by which the insurers were bound, this effect so produced was a circumstance inci
dental to, but not flowing from, such act as the normal consequence thereof, 
and was, therefore, in legal contemplation remote—not in time—but in natural 
and normal sequence. The payments made by the insurers to other American 
nationals, beneficiaries under such policies, were based on, required, and caused, 
not by Germany, but by their contract obligations. To these contracts Germany 
was not a party, of them she had no notice, and with them she was in no wise 
connected. These contract obligations formed no part of any life that was taken. 
They did not inhere in it. They were quite outside and apart from it. They 
did not operate on or affect it. In striking down the natural man, Germany is not 
in legal contemplation held to have struck every artificial contract obligation, of 
which she had no notice, directly or remotely connected with that man. The ac
celerated maturity of the insurance contracts was not a natural and normal conse
quence of Germany’s act in taking the lives, and hence not attributable to that 
act as a proximate cause.85

Claims for losses on account of war-risk insurance premiums paid 
by American nationals for protection against possible acts of war that 
never occurred, were disallowed by the same Commission, as losses 
that were not proximately caused by acts of Germany and were, 
instead, the “incidental and remote consequence of the war”.86

In the case of Eastern Steamship Lines, Inc. (United States v. 
Germany),87 the question of the allowance of indemnity for the payment 
of war-risk insurance premiums paid against loss that never occurred 
was presented to the Commission. In that case the United States 
asserted that the claimant, a Maine corporation, operated a fleet of 
eight steamships in 1918 in the freight and passenger service between 
points along the New England coast and as far south as New York; 
that on the morning of July 21, 1918, during the period of belliger
ency of the United States, the American tug Perth Amboy, owned by 
the Lehigh Valley Railroad (in which the claimant had no interest), 
with four light barges in tow, was attacked by a German submarine 
when about two miles off shore along the Massachusetts coast. The 
barges were sunk by gunfire and the Perth Amboy was set on fire by 
explosive shells. Following the attack and because of it, the claim

85 Ibid. 133-135.
86 See the “Opinion in War-Risk Insurance Premium Cases”, November 1,

1923. Ibid. 33, 46-47.
Germany was held not to be obligated to pay amounts paid by the owner of a 

destroyed ship for war-risk insurance. {Ibid. 344.) The amount of war-risk 
insurance recovered on property destroyed was, however, deducted from the 
value of that property in fixing the amount of the loss of the owner. {Walker, 
Armstrong & Company (United States v. Germany), ibid. 827, docket 5896; 
Harby Steamship Company, Inc. (United States o. Germany), ibid. 694, docket 
6288 (loss not greater than war-risk insurance received, damages disallowed).)

87 Decisions and Opinions 71, docket 436. .
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ant at once covered its vessels operating in these and nearby waters 
with war-risk insurance, which it renewed and most of whichit continued 
to carry until after the Armistice (November 11, 1918), at a cost to it 
in premiums of $17,351.19. The claimant sought to recover the 
amount of the premiums with interest. American counsel contended 
that the facts in this case took it out of the decision announced by 
the Commission on November 1, 1923, in the “Opinion in War-Risk 
Insurance Premium Claims”,88 and that the aggregate amount of the 
premiums paid by this claimant for insurance against war perils was a 
loss proximately resulting from Germany’s act, to pay which Germany 
was obligated under the Treaty of Berlin.

In disallowing the claim, Umpire Parker—the German and Ameri
can Commissioners concurring in the conclusions—stated: 89

. . . Because of . . . fear, claimant’s president, acting on his own volition 
and in the exercise of what, it is assumed, was business prudence, bought and paid 
for insurance against these threatened losses. The procuring of this insurance 
was not Germany’s act but that of the claimant. The resulting expense was 
incurred not to repair a loss caused by Germany’s act but to provide against what 
claimant’s president feaied Germany might do resulting in loss to it, although 
these fears were never realized. Such expenses are losses to claimant incident 
to the existence of a state of war, but they are not losses for which Germany is 
obligated to pay ...

In the case of James A. Beha, Superintendent of Insurance of the 
State of New York, as Liquidator of Norske Lloyd Insurance Company, 
Limited, for American policyholders (United States v. Germany),90 also 
decided by the Mixed Claims Commission, a claim was put forward 
on behalf of the claimant as statutory liquidator for American policy
holders of the Norske Lloyd Insurance Company, Limited, a Nor
wegian corporation, which, in January 1916, pursuant to the laws of 
New York, was admitted to transact business in that State. The 
corporation was adjudged insolvent in 1921. The claimant as 
liquidator of its assets in the United States found them sufficient for 
the payment of all claims of all American policyholders. But the 
Court of Appeals of the State of New York held that only those 
American nationals (designated class-1 policyholders) whose policies 
were issued through the United States branch of the Norske Lloyd 
were entitled to preferential payment from the assets in the United 
States and that American nationals (designated class-2 policyholders) 
holding policies issued to them by the corporation but not through 
the United States branch thereof were not entitled to such preferential 
payment but as common creditors must share pro rata with all policy
holders. It was alleged that while class-1 policyholders would be

88 Ibid. 33.
89 Ibid. 72-74.
00 Decisions and Opinions (1933) 901, docket 3919.
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paid in full, class-2 policyholders, whose claims were estimated at 
$432,000, would recover from the Norwegian corporation as general 
creditors only 23 percent of their claims.

It was claimed that the Norske Lloyd, a Norwegian national, was 
rendered insolvent through the destruction by Germany of property 
insured by it belonging to other than American nationals, which in
surance, in the light of Germany’s effective war activities, proved to 
have been unprofitable and therefore improvidently written. Ameri
can nationals holding policies written by this neutral insurer but not 
through its American branch, whose property was destroyed, but 
not by Germany, would, because of the insolvency of this neutral 
insurer, be unable to collect from it 77 percent of the amount of the 
indemnity for which they contracted. While Germany was not 
obligated under the Treaty of Berlin to reimburse the neutral in
surer for losses paid by it, nevertheless demand was made that Ger
many reimburse insured American nationals to the extent of their 
losses which the neutral insurer could not pay in full because of 
its insolvency. The Commission, in disallowing the claim as an 
indirect one, stated:
... It is not contended that the destruction resulted from any act of Germany. 

They have sought indemnity from the neutral insurer under policies written by it, 
but because of its insolvency it cannot discharge its contractual obligations. To 
these contracts Germany was not a party, of them she had no notice, and with 
them she was in no way connected. In destroying non-American-owned property 
insured by this neutral insurer Germany inflicted damage on such insurer. But 
Germany did not directly or indirectly touch any property owned by these 
American policyholders or in which they held a property interest. The destruc
tion by Germany of non-American-owned property insured by this Norwegian 
insurer which resulted in its insolvency cannot, in legal contemplation, be attrib
uted as the proximate cause of damages sustained by American nationals resulting 
from their inability, because of the insurer's insolvency, to collect full indemnity 
for the loss of their property not touched by Germany.81

REMOTE RESULTS

To state that damages are not allowable for remote loss is frequently 
merely another method of stating that damages are not allowable 
unless the loss is the proximate result of the wrongful act. Every 
legal system recognizes that there must be some limit to responsibility 
for wrongful acts. To disallow remote losses is a method of placing a 
reasonable limitation upon the amount recoverable* Umpire Parker 
of the Mixed Claims Commission, United States and Germany, stated 
in his “Opinion in War-Risk Insurance Premium Claims” (where 
Germany’s liability to the United States under the Treaty of Berlin

81 Ibid. 902-903.
For further cases on the subject of insurance, see Damages in International 

Law, vol. II, pp. 1296 el seq.
See also ibid. 1243-1250.
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was limited to losses “caused by the acts of Germany or her agents” 
and claims were put forward to recover the amount of premiums paid 
for protection against possible happenings which never occurred), 
that if Germany were held liable for such losses “then they [the terms 
of the Treaty] will include all increased living costs, increased railroad 
freights, increased income and profits taxes, in a word all costs or 
consequences of the war, direct or remote, to the extent that such costs 
were paid or losses suffered by American nationals”. 92

If the pecuniary loss alleged is doubtful, if there are other pre
ponderating elements that enter into the cause of the loss sustained, or 
if the loss appears too far disassociated from the original wrong either 
in point of time or in “causal connection”, damages are frequently 
disallowed on the ground that they are too remote to form the basis 
of an award.

A claim was presented by the United States on behalf of Thomas 
Vance and William M. Hoes, Administrator of the Estate of John 
Vance, Deceased to the Mixed Claims Commission, United States and 
Germany, established under the 1922 agreement, for loss sustained 
by Thomas Vance through the death of his brother John who was lost 
when the Lusitania was sunk by Germany.93 It was claimed that 
Thomas suffered pecuniary loss on this account in two respects: (a) 
that his living expenses were increased by reason of the fact that John 
no longer shared and divided the expense of a room with him and (6) 
that the burden of supporting, maintaining, and educating their sister 
Elizabeth—a British subject—fell on Thomas after the death of John. 
Umpire Parker disallowed the claim on the ground that the damages, 
if any, suffered by Thomas were “too remote in legal contemplation to 
form the basis for an award”.94 95

In the case of Isaac Lehmann (United States v. Germany),96 also 
decided by the Mixed Claims Commission, Lehmann alleged that after 
the sinking of the Lusitania by Germany he was delayed in London 
owing to bruises and shock sustained by him in the disaster and that on 
that account he failed to negotiate a sale of a large quantity of cloth 
to the French Government for military uniforms, all opportunity to 
make the contract having passed by the time he reached Paris, his 
destination. The claimant expected to make a large profit on the 
cloth. The claim for indemnity for reimbursement for loss sustained 
on account of failure to procure the contract was disallowed. Umpire 
Parker stated that it was “clear that the damages, if any, resulting 
from claimant’s failure to procure this contract are too contingent,

92 Decisions and Opinions 33, 47.
93 IUd. 528, docket 2189.
94 IUd. 529.
95 Ibid. 509, docket 2217.
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uncertain, speculative, and remote to furnish a solid basis on which 
to rest a claim against Germany”.96

One of the most frequently recurring reasons for disallowing damages 
as being either “remote” or “too remote” is that there

Other factors are extraneous causes or factors entering into the 
causation of the pecuniary loss sustained. It may be 

Claimant’s or that the claimant has brought about the loss in whole
lets* party s or Part by his own act or that the acts of third

parties have contributed to the loss or damage 
sustained.

Thus, where Paul-Albert Helmer, a barrister at the Superior 
Court of Colmar, left Germany and became a refugee in France from 
July 1914, in order to avoid being arrested by the German authorities, 
and was unable to go on exercising his profession as a barrister until 
after the Armistice, the Franco-German Mixed Arbitral Tribunal held 
that the claimant was not entitled to compensation for loss on account 
of his voluntary and wilful absence97 from Germany.

One of the claims against Germany presented to the Mixed Claims 
Commission by the United States was that on behalf of the M. A. 
Quina Export Company. In that case the Spanish owner of the 
schooner Maria Lorenza of Uruguayan registry on February 16, 1916 
had entered into a charterparty with the claimant for the transpor
tation of a cargo of lumber from the Gulf of Mexico to a safe port in 
the United Kingdom of Great Britain and Ireland. The owner de
clined to fulfil the contract on the ground that Germany had declared 
a blockade around the British Isles and sought to establish it through 
an unrestricted submarine campaign which rendered a voyage by a 
sailing vessel to a British port too hazardous. In 1917 claimant 
brought suit against the owner in the District Court of the United 
States for the Southern District of Florida and libeled the vessel, then 
loading at Tampa. The court dismissed the libel.98 It was con
tended before the Mixed Claims Commission that the claimant was 
damaged to the extent of $16,000 by the frustration of the charter 
and that the frustration of the contract was “directly attributable to 
Germany’s prosecution of unrestricted submarine warfare”. In dis
allowing the claim, Umpire Parker stated for the Commission that:

98 Ibid. 510/ A claim presented to the Mixed Claims Commission, United States 
and Germany, predicated upon the refusal of the British Admiralty to accept an 
engine allegedly because claimant was unable personally to supervise its manu
facture because of his wife’s impaired health as a result of her experiences in the 
Lusitania disaster, was disallowed. {Jessie Taft Smith and John W. Smith, her 
husband (United States v. Germany), ibid. 465, 470-471, docket 532.)

97 VI Recueil des decisions des tribunaux arbitraux mixtes (1926) 791.
98 M. A. Quina Export Co. v. Seebold, 280 Fed. 147 (1922); affirmed, M. A. Quina 

Export Co. v. Seebold, 287 Fed. 626 (C.C.A. 5th, 1923).
315420—43------17



1804 CHAPTER VII

. . . For reasons fully set forth in numerous decisions of this Commission 
Germany is not liable under the Treaty of Berlin for such remote and conse
quential damages as form the basis of this claim. It is rejected.90

In the case of the Standard Oil Company {New Jersey) (United 
States v. Germany),* 100 also decided by the Mixed Claims Commission, 
a claim for damage was put forward by the United States on behalf 
of the claimant (an American company) as the majority stockholder 
in a Dutch corporation. The claim had its origin in the destruction, 
in 1914, by the Belgian military forces of petroleum products and 
installations belonging to the Dutch corporation and located in Bel
gian territory. The property was destroyed to prevent its seizure 
and use by advancing German troops. The Commission decided that 
it could take jurisdiction of the claim of the American ma jority stock
holder in the Dutch corporation but that in as much as the property 
was destroyed during the period of American neutrality, the test of 
Germany’s liability was whether the property was destroyed by an 
act “committed by the German Government or by any German au
thorities” or by the act “of the Imperial German Government, or its 
agents” within the meaning of the Treaty of Berlin as interpreted by 
the Commission. It held that the act of the Belgian military author
ities in destroying the materials of neutral ownership was “an act in 
the prosecution of the war” but that “it was not Germany’s act any 
more than any other act of Germany’s enemies in the prosecution of 
the war was, within the meaning of the Treaty, the act of Germany” 
and that the Treaty clearly differentiated between damage caused by 
acts of Germany or her agents during the period of the neutrality of 
the United States and damage in consequence of hostilities or of any 
operation of war caused by the act of any belligerent after the United 
States entered the war. Accordingly, the claim was disallowed.

In the case of Federico Griese (Germany v. Mexico),101 decided by 
the Commission established under the convention of March 16, 1925, 
claim was made for indemnification for damage to a house and for 
loss of personal property. It appeared that the house had been 

selected by Federal forces of Mexico as a bulwark 
"But for” rule for their defense and that it had been thereafter bom

barded by the Orozco forces and had been defended by 
General Francisco Villa, an adherent of the government of President 
Francisco I. Madero. Like the defenders of the Government, the 
Orozco troops who were triumphant occupied, for a long time, Griese’s 
residence (as well as the house annexed to it) as headquarters. Apart 
from the prolonged occupation of two houses, clothing, furniture,

09 Decisions and Opinions 756, 757, docket 6661.
100 Decisions and Opinions (1933) 877, docket 7498.
101 MS. Opinions, docket 3.
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utensils, and other articles were carried away, causing, it was alleged, 
a total loss of $20,000 national gold. The decision allowing in
demnity ($2,000 national gold) for damage to the house but dis
allowing indemnity for loss of furnishings was written by the German 
Commissioner, Siegfried Hofmann. His decision was based on the 
well-known legal phraseology that but for the selection of the house 
of the claimant as a vantage point by the troops of the de jure govern
ment, it would not have been bombarded by the Orozco forces (rebel 
forces for which Mexico had not assumed liability under the conven
tion) but that the act of the Orozco forces in occupying the house and 
carrying off furnishings was not an act which but for the act of Mexico 
in selecting the house as a bulwark would not have occurred.102

On the other hand, instead of the claimant’s act or a third party’s 
act being considered the predominate factor in the disallowance of a 

claim, it may be that the wrongful act of the respond-
^eratJdonCt ent £overnmeilt did not operate upon the claimant
thirc? party—a state or its national in the first instance but rather 
non-national upon a national of a third state.

In the case of Alexander Sprunt & Son (United 
States v. Germany),103 for example, the title to certain cotton held in 
Germany was, under German law, which controlled the transaction 
involved, in the Deutsche Nationalbank as agent for the Anglo- 
Austrian Bank, London Branch. When the cotton was sold its cash 
proceeds were held by the Deutsche Nationalbank as agent for the 
Anglo-Austrian Bank. Exceptional war measures of Germany, of 
which the claimant complained, prevented the Deutsche Nationalbank 
from accounting to and making payment to its principal, the London 
Branch of the Anglo-Austrian Bank.

The Mixed Claims Commission (established under the agreement 
of August 10, 1922 between the United States and Germany) stated 
in disallowing the claim for losses alleged to have been thereby sus
tained, that:
These war measures were not directed against American nationals nor did they 
operate directly upon the property of, or the debts owing by German nationals to, 
American nationals. The losses complained of by claimants resulted not from 
any exceptional war measures operating directly upon their property, rights, or 
interests vithin the meaning of the Treaty, but only indirectly and remotely 
through their contractual relations with the London Branch of the Anglo-Austrian 
Bank. There never was a time during the war when the claimants were entitled 
to demand and receive the cotton in question or the proceeds thereof nor when 
the Deutsche Nationalbank was indebted to the claimants for the amount of 
such proceeds.104

102 Ibid.
103 Decisions and Opinions (1933) 927, docket 8148.
104 Ibid.
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Ordinarily, claims for damage arising out of inability of the claimant 
to collect debts owed to him, because of the alleged wrongful act or 

acts of the respondent government, are disallowed, 
Debts either on the theory that such loss is indirect or that

it is remote. Particularly in those cases where the 
inability to collect the debt is the fault of the claimant, viz, where the 
debt might have been collected by the claimant despite the general 
adverse circumstances in which he may have found himself or his 
business, the loss is considered remote. Damages arising from mere 
inconvenience are usually not compensated.

In the Poggioli case (Italy v. Venezuela) a claim was presented to 
the Italian-Venezuelan Claims Commission established in accordance 
with the terms of the protocols of 1903 for loss sustained on account 
of threats of violence which were alleged to have been made against 
the debtors of the claimants unless they should refuse to pay the 
debts.105 106 Umpire Ralston in disallowing this item of the claim 
stated—
no award will be made for the refusal to pay the debts; the reason being 
that the debts might have been collected at a subsequent period, together at 
least with interest on them, which would measurably at any rate offset the impor
tant temporary loss to the Poggiolis. Aside from this, however, the loss is 
too indirect and uncertain.106

The mere disappearance of books of account containing names of
debtors or proofs of debt will not, of course, be indem-

Destmction of nified where other records or remedies continue to accounts §
exist.

Among the items for which damages were claimed in the case of 
Juan Andresen (Germany v. Mexico),107 decided by the Commission 
established under the convention of March 16, 1925, was one for 
$10,000 national gold for the destruction of books and papers 
containing data with respect to the debtors of the firm “from whom 
he cannot collect not having the necessary data nor the proof pre
scribed by law”. M. Cruchaga, President Commissioner, in dis
allowing this item stated:

. . . This item does not appear to be proper because, in addition to being 
proven the saving from destruction of certain registries of the names of debtors, 
the disappearance of the other books does not exclude the taking of the action 
against the debtors which might appertain to the claimant.108

105 Ralston’s Report (1904) 847.
106 Ibid. 870.
107 MS. Opinions, docket 42, translation.
108 Ibid. A somewhat similar case, involving the existence of copies of impor

tant documents, for the loss of which claim was made, is that of M. Pacifico 
(Great Britain v. Greece), discussed in Damages in International Law, vol. II, p. 839.
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Indemnity 
for debts

There have been Commissions, however, that have allowed damages 
for the inability of a claimant to collect debts due, owing to the 

bankruptcy of the debtor, the destruction of the 
debtor’s property, or the inability of the debtor to 
perform existing contracts with the claimant, because 

of a wrongful act of the respondent government. Such allowances 
are unusual.

The Commissioners (Messrs. Bainbridge and Ragsdale) appointed 
to settle the claims of American nationals arising out of the Boxer 
uprising in China in 1900, recommended the allowance of claims for 
unpaid debts where Chinese debtors were unable, after the uprising, 
to pay American creditors because of insolvency whereas prior to 
those disturbances they had been solvent.109 The Commissioners 
reported to the Department of State (November 19, 1902) that 
“Losses resulting from debts recognized as valid but no longer recover
able because of the death, disappearance or bankruptcy of Chinese 
debtors due to the uprisings have been compensated”.110

The Chinese Claims Commission 111 for the settlement of the claims 
of the United States and other powers arising out of the 1911-12 
Revolution in China and the claims originating in the disturbance of 
1913 in China 112 had before it numerous claims, classified by the 
Commission as “indirect”, for losses sustained by reason of inability 
of Chinese debtors of foreign firms to discharge their liabilities because 
of bankruptcy arising out of the disturbed conditions of trade con
sequent upon the Revolution. The claims were of two kinds: those 
preferred by banking institutions on account of their inability to 
recover sums advanced in the ordinary course of trade and those 
preferred by merchants on account of the inability of Chinese mer
chants to fulfil contracts entered into with the claimants. It was 
urged by several of the legations in China represented on the Com

109 MS. Department of State, National Archives, Minister Conger to Secretary 
Hay, October 6, 1902, 119 Despatches, China, no. 1106. See, for example, 
The Standard Oil Company of New York (United States v. China), ibid., claims 
nos. 130 and 141 (debtors had been solvent prior to the Boxer uprising; $16,684 
allowed); The American Trading Company, Tientsin (United States v, China), 
ibid., claims nos. Ill and 113 (13,310 taels allowed where debts recognized 
as valid but not recoverable in consequence of hostilities but claim for 6,250 taels 
for loss on goods sold and delivered to Chinese but not paid for disallowed, where 
the debtors were not insolvent). But as to the latter, see 47 Ct. Cls. 563 (1912).

110 Ibid., Minister Conger to Secretary Hay, November 19, 1902, 121 Des
patches, China, no. 1155, enclosure 1.

111 The American Minister, Paul S. Reinsch, was the chairman of the Com
mission; the remaining members were selected from the secretaries of legations at 
Peking.

“21912 For. Rel. 171-173; 1913 For. Rel. 204-215; 1914 For. Rel. 81-95; 1915 
For. Rel. 206-211; ms. Department of State, file no. 493.11.
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mission that to award the payment of “debts and professional fees, 
recognized as valid, which can no longer be recovered owing to the 
death, flight or insolvency of Chinese debtors and clients traceable 
to the Revolution”, was a too far-reaching allowance of indemnity 
and that it might be held to apply to almost any bad debt contracted 
within recent years. Tbe United States offered to withdraw its 
claims of this description on condition that other powers should do 
so, and on June 13, 1914 the Department of State was informed that 
the British and German Legations were willing, similarly, not to 
press the claims for “indirect losses”.113

Claims were presented for losses by aliens arising out of the bom
bardment and subsequent looting of Casablanca on August 5-7, 1907, 
to the International Indemnity Commission which sat at Casablanca 
from June 22, 1908 to December 31, 1909.114 The Commission 
consisted of nine regular members; three were Moors (one of whom 
was the Presiding Commissioner who cast a vote in case of a tie vote) 
and the six others were designated by the French, the English, the 
Spanish, the German, the Portuguese, and the Italian Governments. 
Other members of the Commission acted in an advisory capacity and 
sat with it when claims of their nationals were heard.

Mandeville C. Jacobas, legal adviser to the American Embassy in 
Paris, was appointed to present the claims of American citizens and 
Hoffman Philip, Consul General of the United States in Abyssinia, 
acted in an advisory capacity and assisted in the preparation of the 
claims. In a report to Secretary Root, dated November 2, 1908, 
Mr. Philip stated—
I exerted every endeavor, prior to the adjournment of the Mixed Commission, 
to effect a final settlement of these claims for debts and to secure a general vote for 
or against awards, on the merits of the same as presented. It was impossible, 
however . . .

It is, indeed, a difficult task to obtain good proof in this country in support of 
claims for debt, where the documents evidencing the same have been destroyed.

I beg to state that some time before leaving Casablanca I had hoped to be able 
to bring about a definite settlement of all such American claims and therefore de
voted much time to their examination and preparation for presentation to the 
Commission. I found that in a number of the claims for debts, the documents 
still existed and the debtor was not insolvent, or that his inability or refusal to 
pay was not a direct result of the disturbances. Such items were of course stricken

“8 1914 For. Rel. 90-91, 92.
The undertaking of the Chinese Government with respect to losses occasioned 

by the 1913 revolt differed from that with respect to the losses caused by the 
Revolution of 1911-12. In the case of the 1913 revolt the Chinese Government 
specifically limited its liability to losses directly resulting from the military opera
tions of either of the forces engaged therein, a limitation which was not made in 
its undertaking to the powers respecting the Revolution of 1911-12. (1914
For. Rel. 81, 85-86, enclosure 3; ibid. 86-89.)

114 MS. Department of State, numerical file no. 2151.



out as being ordinary debts, the collection of which must be proceeded with in the 
usual manner.

In the majority of claims on documents which were still in existence, the debtors 
were declared to have become insolvent as a direct result of the events, and in 
such cases it is necessary for the claimants to submit specific proof of this fact. 
Hebrew Rabinical certificates are accepted by the Commission as good evidence 
in this respect, but other proof is expected also.

In questions of lost or destroyed documents it is still more difficult to obtain 
adequate proof.

In the course of my examinations, I was usually informed by such claimants 
that their debtors had disappeared and that they knew nothing whatever of them. 
In such cases it is manifestly difficult, if not impossible, for the Commission to 
decide upon the question until some definite information is advanced as to the 
whereabouts, the solvency or the present circumstances of the debtor, proof of 
business transactions, etc. It would seem advisable, therefore, to require such 
claimants, as a primary step to this end, to seek redress by means of an appli
cation through their consulate to the Moorish authorities, who, notwithstanding 
the absence of a document, would be supposedly interested in avoiding an award 
by the Indemnity Commission, if by energetic action they might be able to bring 
about the payment of his own indebtedness by the debtor himself. The Depart
ment will I feel sure, appreciate how interminable and difficult such requirements 
render the preparation of claims of this nature.115

On April 12, 1909 Mr. Philip reported to Secretary Knox that the 
sessions of the Commission having been resumed, it had proceeded 
to the consideration of the remaining American claims—debt claims. 
He stated that these claims had been considerably reduced by the 
individual claimants since the earlier sessions; that all claims for debts 
owing by natives in the interior were “recalled” by the claimants 
regardless of the fact that the evidencing documents may have been 
lost; and that this limited the business to debts which were owing 
in the town of Casablanca at the time of the bombardment. He 
added that—

. . . the sum total of awards in the matter of the American claims for 
debt, as finally presented to the Commission, amounts to something over 
frcs. 15,000. . . .

. . . the debt claims I have lately had under consideration were for debts 
owing to the claimants by persons in the town of Casablanca who had become 
insolvent and unable to pay as a result of the bombardment and looting of that 
place.

Most of the documents evidencing these debts were in existence. All awards 
by the Commission in such cases are based upon an estimate of the amount of 
property or cash, proved to be that of the creditor, which was actually lost by 
the debtor as the direct result of the disturbances.116

Where the debtors were shown to have been insolvent and unable 
to pay prior to the bombardment of Casablanca, the claims were 
either withdrawn or disallowed. The awards in the claims arising 
out of the insolvency of debtors in Casablanca were generally based

115 MS. Department of State, numerical file no. 2151/254-268.
116 Ibid. 2151/331. The specific amount awarded was 14,522.80 francs. 

Ibid. 2151/335-341, enclosure 1.
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upon the estimates of experts as to the probable contents of the shops 
or warehouses of the debtors whose property had been destroyed.117

Reimbursement for expenses is sometimes disallowed on the ground 
that the expenses are remote results of the wrong 

Expenses for which the respondent government is held respon
sible. The U.S.S. Saturn collided with the British 

S.S. Newchwang near the mouth of the Yangtse in May 1902. There
after, the United States instituted a proceeding in admiralty before 
His Britannic Majesty’s Supreme Court for China and Korea at 
Shanghai to obtain indemnity for the damage done to the Saturn 
and the court held that the Saturn, rather than the Newchwang, was 
solely at fault, but that it did not have jurisdiction to consider a 
counterclaim of the owners of the Newchwang, and dismissed the case. 
An international claim arising out of these facts was presented to the 
Tribunal established by Great Britain and the United States pursuant 
to the special agreement of August 18, 1910.118 * The President of 
the Tribunal, M. Fromageot, disallowed the claim for the amount 
of the expense entailed by the owners of the Newchwang in the action 
brought by the United States before the Shanghai Court, stating 
that:
... It is true that such expenses are damages directly consequent to the 

collision; but it is a well known principal of the law of damages that causa proxima 
non remota inspicitur.m

There have been a number of instances where traveling expenses 
incurred in connection either with the original disaster or wrong or in 

the preparation of the claim, or its attempted settle- 
Travelmg ment, have been recovered. Traveling expenses of

the first class are often incurred unnecessarily, but 
where necessary or unavoidable and where reasonable in their nature, 
reimbursement has been allowed. This is particularly true of claims 
pressed on behalf of seamen. The First Court of Commissioners of 
Alabama Claims established in the United States in conformity with 
the act of Congress of June 28, 1894, for example, allowed the actual 
expense of seamen in returning to their homes or to the places where 
they next secured employment.120 121

Traveling expenses of missionaries have also been allowed in a num
ber of cases. The American Baptist Missionary Union121 submitted 
a claim against China for $16,180, the expenses of twelve persons who 
were compelled in May and June 1895 during the Szechuan riots to 
leave their homes and go elsewhere for safety and were there put to 
great expense. Dr. C. H. Finch and his wife and family, for example,

117 See the claim of Joseph Bohana (United States v. Morocco), ibid, enclosure 4.
118 Nielsen’s Report (1926) 411.
™Ibid. 419.
120 John Davis, Report (1877) 23.
121 1896 For. Rel. 47.
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claimed $350 for traveling expenses to Shanghai and return; $500 for 
six months’ house rent and incidental expenses; and $750 for six 
months’ time lost (salary at $125 a month); amounting in all to 
$1,600. Eleven other claims contained similar items, including claims 
for loss of rent on houses in the riot area which were destroyed or 
damaged. The American Baptist Missionary Union asked that it 
be compensated for the whole amount ($16,180) claimed by the twelve 
persons, since it was or would be compelled to pay their traveling and 
incidental expenses (amounting to $3,275), and urged that it was just 
that the Union should be indemnified for the salaries “during this 
time which has been lost to the work of the Union”. The American 
Minister to China, Charles Denby, in reporting the claims to the 
Department of State, referred to the fact that they were claims for 
“consequential or remote damages, about the allowance whereof in 
actions for tort there has been much discussion in the courts”,122 and 
asked for instructions. In reply (instruction of May 14,11896), Secre
tary Olney alluded to “what you term consequential or remote dam
ages, such as enforced traveling expenses, house rent and extra inci
dental expenses, and compensation for lost time” and stated that he 
was of the opinion “that expenses incidentally and necessarily in
curred by our missionaries in removing to a place of safety, and while 
residing there through enforced inability to return to their residences, 
are proper items to be embodied in the claims”.123 The items were 
reimbursed.124

The Boxer Indemnity Claims Commission, which made recom
mendations for the settlement of the claims of American nationals, 
allowed indemnity in the case of Maclay cfe Company 125 for “expenses 
of illness” and for “Salaries of employees whose services could not 
be utilized” (in addition to the amounts allowed for loss of real and 
personal property) but disallowed claims for “Enhanced living 
expenses”, “Loss of amount of profits for the year 1900”, other 

“Enhanced expenses”, “Loss of rents”, and “Loss 
from breach of contracts”.

In the claim of W. S. Jackson (United States v. 
China),126 also a Boxer-indemnity claim, indemnity was allowed for

Extra costs 
of living

122 Ibid. 46.
123 1896 For. Rel. 52.
124 After recomputation and elimination of non-American claims the sum agreed 

upon for payment by the Chinese was 14,305 taels. (Ibid. 53.) Interest was not 
claimed. The sum paid represented compliance with the demand made. The 
payment was made to the American Consul General at Shanghai who was author
ized by the American Minister to pay it to the authorized representative of the 
American Baptist Missionary Union. (Ibid. 56-57.)

125 MS. Department of State, National Archives, Minister Conger to Secretary 
Hay, October 6, 1902,119 Despatches, China, no. 1106, claims nos. 73 and 148.

128 Ibid., Minister Conger to Secretary Hay, October 24, 1902, 120 Despatches, 
China, no. 1130, claim no. 210.
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damage sustained by the explosion of a shell within the claimant’s 
house and for loss from subsequent looting of the premises but a claim 
for indemnity on account of “Extra cost of living” was rejected.

A claim was presented by the British Government to the United 
States Liquidation Commission (Edwin B. Parker, Chairman) for 
loss sustained on account of the “excess cost of steel” furnished the 
United States during the World War of 1914-18. The British Gov
ernment had billed America for steel products using the artificially 
low price fixed by the British Government for the issuance of steel 
to its manufacturers, termed by them “manufacturers’ issues price”. 
It stated that the bills did not take into account subsidies and other 
items of cost which the Government paid directly or indirectly for 
the steel; and that it became necessary for it to purchase steel in 
America at a price not only higher than the Government-fixed price 
but higher than the actual cost of steel in England in order to supply 
the United States with products of which steel formed a large con
stituent part.

The Commission took the position that some of the items claimed 
were too remote and indirect in their nature to be 

Not “costs”— considered as “costs”. For example, one item cov-too remote .. . , . .
and indirect” ered bonuses paid by the British Government to 

manufacturers of silica brick, for the purpose of 
stimulating their production, that the brick might be used in the 
building of furnaces for the production of steel for the manufacture 
of shells, some of which were sold to the United States. The Com
mission pointed out that it would be impracticable for each Govern
ment to trace every remote and indirect element of cost which had 
entered into the production of materials furnished to the other; and 
that if this could be done, Great Britain might ask the United States 
to participate in the subsidy which she had paid on the bread eaten 
by the workers in the steel mills. The United States urged that it 
had not been credited in any manner for the large sums collected by 
the British Government in the form of excess-profit and war-profit 
taxes from her steel manufacturers.127 The claim on account of the 
excess cost of steel was finally liquidated and settled in the amount 
of £1,500,000.128 The balance due Great Britain, including this claim, 
was paid by Colonel Rolfe, Disbursing Officer at London, December 
31, 1920.

Another claim presented after the World War by Great Britain 
for payment by the United States, was that of the so-called “Overhead 
Expense Claim”. It arose out of a general claim by the British

127 Final Report of United States Liquidation Commission (1920) 56, 58.
128 Burr-Niemeyer Agreement, November 23, 1920, Report of the final liqui

dation of accounts, Brigadier General George W. Burr to the Secretary of War, 
December 16, 1920.
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Government for reimbursement for certain expenses such as those 
incurred by that Government for inspection, storage, handling, 
transportation, and insurance, in connection with materials which 
that Government purchased for the United States from its own 
nationals or sold to the United States from its own stocks. The total 
amount of the claim was £1,000,000. The United States Liquidation 
Commission took the position that some of the items were “too 
indirect”, as, for example, those pertaining to government adminis
trative expenses or interest on capital investments.129 The claim 
was eventually settled under the terms of the Burr-Niemeyer Agree
ment.130 It was explained in the report of that settlement made by 
Brigadier General George W. Burr to the Secretary of War on Decem
ber 16, 1920, with reference to these claims, that:

. . . During the war the British Government sold to the American Army, 
both in England and in France, great quantities of supplies ex stores at the so- 
called British “vocabulary” prices. Vocabulary prices included bare costs only 
and made no provision for inspection, handling and freight, or for losses due to 
depreciation, to fire and theft, or to the fact that when new models supersede old 
ones, stocks of the old models have to be sold as salvage; or for the use of capital 
in holding stores. The United States Liquidation Commission had allowed a 
percentage to be added to vocabulary prices to cover inspection, storage, handling 
and transportation; and an interest agreement had taken care of the value of the 
capital tied up; but the British urged a claim that they were still out-of-pocket 
on the stores sold to us [the United States]. Their estimate was that 1 %% on 
all bills for supplies ex stores would cover the losses under this head. Their 
figure was £177,000. I resisted the claim on the ground that it represented an 
indirect charge such as our Government had not made on materials sold to the 
British and, further, that it had probably been absorbed by the margins allowed 
in computing percentages to cover other losses. The matter was discussed at 
some length and finally compromised to the satisfaction of both parties at 
£100,000.131

Toward the close of the war the British found it necessary, in order 
to keep the price of a loaf of bread down to one shilling, to guarantee 
the price of flour to bakers at a fixed maximum. Whenever flour cost, 
at its source, more than this maximum, the British Government paid 
the difference. In this way the British Government suffered a loss 
on bread issued to American troops and billed at the fixed price. 
Brigadier General George W. Burr in referring to this claim, said:
... I resisted the claim on the ground that it was an indirect charge and 

exactly analogous to the losses suffered by the United States in furnishing railroad 
transportation for British supplies in America at fixed rates, which had been too 
low to cover costs, the losses having been made up by the payment of many 
millions of dollars directly from our Treasury. The British representatives still 
insisted upon the claim and it was allowed at £11,235:11:7.132

129 Final Report of United States Liquidation Commission (1920) 59.
130 See ante, n. 128.
181 Ibid.
132 Ibid.
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In the case of the S.S. Wimbledon, a claim against Germany, pre
sented to the Permanent Court of International Justice by Great 
Britain, France, Japan, and Italy (Poland, later intervening) based 
upon the wrongful refusal of the German authorities, in 1921, to permit 
the passage of the vessel through the Kiel Canal while on a voyage 
to Poland, claim was made, inter alia,m for “Contribution of the vessel 
to the general expenses”, for “Stamp duty, etc.”, and for “Other 
costs of recovery”.133 134 135 While allowing other items of the claim, the 
Court disallowed these items, stating—

The fourth item, which relates to the claim for repayment of the share of the 
vessel in the general expenses of the Company, has been contested by the respond
ent; the Court considers that he is justified in doing so. The expenses in question 
are not connected with the refusal of passage.

The Court has arrived at the same conclusion with regard to the claim for 
Government stamp duty and other costs of recovery included under the same 
heading.185

Claims for wages lost and for reimbursement for loss of employment 
have frequently been allowed (within certain limits) as direct losses 

where contracts for services were in existence. This 
Wages is particularly true where claims have been made on

behalf of seamen.
The First Court of Commissioners of Alabama Claims, organized 

in the United States pursuant to the act of June 28, 1894, allowed 
wages to seamen for the time shown to have elapsed between the 
destruction of vessels and the date when employment was next secured, 
not exceeding in any case one year. W ages earned prior to the date 
of the destruction of the vessels were not allowed because the seamen 
had their remedy for this loss against the owners of the vessels.136

In the case of William Montgomery (United States v. Spain),137 
decided by the Commission established by the two countries in 
accordance with the agreement of February 11-12, 1871, indemnity 
in the amount of a year’s salary as engineer ($1,000) was claimed 
on account of the loss of claimant’s position as an engineer on a sugar 
plantation, as the alleged result of the fact that he had neglected 
to salute an officer of the Spanish Army. On that account he had 
been imprisoned for four days, when he was reprimanded and released 
without trial. Umpire Lewenhaupt awarded $1,000 without inter
est.138

133 See Damages in International Law, vol. II, pp. 1117-1119.
134 Publications of the Permanent Court of International Justice, Series A- 

No. 1, Judgment No. 1; I Hudson, World Court Reports (1934) 168.
135 IUd. 180.
136 John Davis, Report (1877) 23.
137 MS. Department of State, National Archives, docket 8.
188 Ibid., 3 United States and Spanish Claims Commission, claims 8 and 9.
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Where a contract of employment does not exist or where there is an 
absence of proof of steady employment, a claim for loss 

Loss of time of wages amounts to a claim for loss of time. Usually, 
unless there is definite proof of the value of such 

time to the claimant, a claim for mere loss of time will be disallowed.
The Custbdian of Enemy Property of the Union of South Africa 

stated in his Report, as of December 31, 1925, that it was proposed 
that “Claims in respect of remote damages such as loss of wages 
consequent on internment, time unemployed, depreciation of assets 
in Germany, etc.” would not be entertained by the Commission 
appointed to assess all claims by Union citizens, British subjects, 
on the amount received by the Government from the German Govern
ment in respect of reparations.139

Claims for loss of time are most frequently presented in connection 
with or in lieu of claims for the interruption of business or for the 
wrongful delay of vessels.140

In the case of Emerich Heny (United States v. Venezuela)141 48,000 
bolivares were claimed for loss of time in consequence of a state of 
war existing in Venezuela. Umpire Barge decided that—
the interruption of the ordinary course of business is an invariable and inevitable 
result of a state of war under which all inhabitants, whether citizens or aliens, 
have to suffer.142

In the Bovallins and Hedlund cases (Sweden and Norway v. Vene
zuela) decided by the Commission established in conformity with 
the protocol of 1903, Venezuela was held liable for damage done by 
revolutionists who were later promoted to public offices, their con
duct being thereby tacitly approved. Umpire Gayt&n de Ayala 
awarded indemnity for claimants’ loss of cash, personal effects, jewels, 
private documents, imprisonment, sickness, and suffering. He also 
awarded Edwin Bovallins something for “loss of employment” and 
Henry Hedlund something “for loss of time”.143

In the case of Augustus Jouan (United States v. Mexico),144 the 
Commission established by the Unjted States and Mexico under the 
convention of 1868 allowed damages for Jouan’s arrest in 1853, 
which was illegal in form, and for his detention for a period of over 
two years, during which time he was subjected to a trial wherein 
the proceedings were contrary to Mexican law. The amount of 
the claim ($500,000) was highly exaggerated. The Commission, 
Umpire Thornton writing the decision, allowed $35,000 Mexican

139 Union of South Africa, Report of the Custodian of Enemy Property (1926) 4.
140 For the allowance of demurrage for the detention of vessels, see Damages 

in International Law, vol. II, pp. 1095 et seq.
141 Ralston’s Report (1904) 14.
142 Ibid. 25.
143 Ralston’s Report (1904) 952, 953.
144 MS. Department of State, National Archives, docket 70.
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gold as “substantial compensation, both for the actual losses which 
he sustained, and for the expenses which he incurred, his loss of time, 
and other losses, the direct consequences of his forced detention in 
Mexico”.146 ,

The Spanish-American Commission, established under the special 
agreement of June 1870, allowed the owners of the 

Trouble Colonel Lloyd Aspinwall, a vessel wrongfully detained
at Habana in 1870, an amount to compensate them 

for liberal earnings “circumscribed either as lucrum cessans or as 
damnum emergens”, for the expense of repair (occasioned by the 
exposure of the ship in her protracted idleness) at Habana, for “im
prisonment, as it were” of the crew during their enforced idleness, 
and $1,000—
for their [the owners] trouble, expenses, loss of interest, etc., occasioned by this 
incident.146

But damages are not always recoverable for what is denominated 
as “trouble”. Thus, the War Claims Arbiter (Edwin B. Parker) 
acting under the Settlement of War Claims Act of 1928147 held in 
Administrative Decision No. II, Dealing With the Bases of Deter
mining Fair Compensation in Patent Claims:

Claims for compensation based on remote or consequential damages alleged to 
have been sustained by claimant because of the use of his invention by or for the 
Government of the United States will not be considered. The Arbiter will 
award fair compensation for use actually made by or for the United States, but 
all claims and evidence with respect to alleged pecuniary injury to a patentee in 
that the use of his invention by the Government of the United States resulted in 
raising up competitors and consequent loss in the reduction of his market, the 
encouragement of persons to infringe his patent, and the trouble and anxiety to 
which the patentee has consequently been subjected, and the like, will be rejected.148

In the case of Messrs. Yuille, Shortridge cfe Co., an English company, 
a claim was presented by Great Britain against the Government of 
Portugal. It was arbitrated by the Senate of Hamburg under an 
agreement of March 8, 1861. On October 21, 1861 the Committee 
(designated by the Senate of Hamburg) gave its award in favor of 
Failure to the claimant> allowing £20,296.0.2 on account of
recognize the failure of the Portuguese Government to
court decision recognize a decision made on December 1, 1838, by 
the Commercial Court of First Instance of Lisbon in the case of 
Manuel Josi dy Oliveira v. Murdoch, Shortridge & Cie., as final and

145 Ibid.
146 2 Moore’s Arb. 1014, 1016.
147 45 Stat. 254.
148 Decisions and Opinions of the War Claims Arbiter (1928-29) 51, 61.
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binding.149 The Arbitral Committee held that a denial of justice 
had not been suffered by the English company, stating—
the decision of November 15, 1840 [of the Court of Appeals] can be regarded as 
erroneous, for the reasons adduced above.

It would be extremely unjust to call the Royal Government of Portugal to 
account for the errors committed by the courts of the country.150

However, the Committee held that there had been a violation of 
a treaty of 1654, containing specific provision that there should be no 
appeal from the Judice Conservatore except to the Relationis Senatum 
where cases brought by appeal must be concluded within a period of 
not more than four months. Specifically, the Committee held 
that—
the Royal Government of Great Britain should be considered, in virtue of the 
treaty of 1654, to have the right to demand from the Royal Government of 
Portugal that it recognize as final the decision of December 1, 1838; then the law 
would have to be laid down as was done in the decision (opinion): that the Royal 
Government of Portugal is under the obligation toward the Royal Government of 
Great Britain to see to it that the decision handed down on December 1, 1838, 
by the Commercial Court of the first instance of Lisbon in the case of. M. Manoel 
Jos6 d’Oliveira v. Murdoch, Shortridge & Company should be treated as final and 
executory.151

The Committee awarded claimant £20,296, no shillings, 2 pence, 
representing (a) costs incurred up to the date of the decision of Decem- 
Cogtg ber 1, 1838, because “this restitution would have

taken place at that time, by virtue of the decision”, 
plus interest on that amount from 1839 on, such interest to stop, 
however, when the accumulation of interest “amounts to the capi
tal, according to the ordinary [local] law, which law alone is 
applicable”; (b) costs incurred subsequent to 1838, plus interest; and 
(c) certain business losses discussed in the award, as follows:

C. The right to damages due the defendants as compensation for the injury 
done their business by the carrying on of the case and the amount of such damage. 
With respect to this

1. we had to consider that the losing party is not bound to make good the 
damage caused to one party by the inconvenience and loss of 
time involved by litigation, as this damage must be considered 
as indirect injury and that, in general, the payment of costs 
by the loser would nevertheless answer all the claims of the 
victorious party.

2. we could not deny that in the case in question the defendants must have 
suffered direct injury the reparation of which is required by equity, in consequence 
of improper procedure.

140 La Fontaine, Pasicrisie Internationale (Bern, 1902) 377, 378.
150 Ibid. 379-380, translation.
151 Ibid. 382-383, translation.

Inconvenience 
and loss of 
time during 
litigation
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There is, in fact, no doubt that the existence of a final decision involving the 
payment of £25,000 could not fail to seriously endanger the defendant’s credit 
and trade; and that it cannot be maintained that this harmful effect, being due 

only to special and individual circumstances, should not be 
Credit and trade taken into consideration, since it is evident that any other 

business of the extent and the nature of that of the 
defendants would have suffered the same consequences. That if, in consideration 
of this effect of the litigation compensation had to be allowed, it was necessary 
however.

"Real and 
inevitable 
consequence

3. to remember that a claim for indemnity is legitimate only 
in so far as the injury suffered might be a real and inevitable 
consequence of the judicial procedure continued illegally; with 
relation to which there are three points to be discussed: 

a) that, as shown by the documents, the judicial procedure was brought to an 
end early in the year 1848, whence it follows that the supposition as to damages 
must not extend beyond the period;

c) that it is certain that other causes combined with the litigation to reduce the 
profits from the defendant’s business. ... We see by the 

Other causes account under B that the poor results from certain shipments 
of injury Gf wine as well as the felling off in production involved con

siderable losses during the years from 1839 to 1852 which 
certainly should be attributed rather to the general state of affairs than to the 
lawsuit. The same document certifies that certain expenses incurred at London 
swallowed up considerable sums and it is impossible to discover how they are 
connected with the case.

It is understood of itself that losses due to the general condition of affairs and 
to other outside causes could not enter into the calculation of damages;

IV. There was left to determine according to what principle the account for the 
damages should be drawn up.

First, we had to reject the one which had been adopted by the Royal Govern
ment of Great Britain, namely: that we should take into ac- 

Alleged deprecia- count the value of the real estate and the establishment at the 
tion of realty time of the sale in 1839, all the more so as there is no reason to 

suppose that without the lawsuit the establishment would have 
actually been sold. But even if we should take this value as a basis for the cal
culation, we should have to consider on the other hand the value that the estab
lishment would have had in 1848, the time when, as we have seen above, the case 
was brought to an end. But there is no document to clear up this point. Neither 
can we assume, with the Government of Great Britain, that the real estate 
estimated at £10,000 in 1839 was valueless or even considerably reduced in value 
in 1848 (the determining period for the computation of the losses) because of the 
lawsuit; because there is no document to support this idea and we could not admit 
such a supposition without proof. Lastly, it appears that the loss of customers 

should not be counted except in so far as during the years 1840 
net" to (the only ones which must be taken into consideration 

profits here) it might have contributed to reducing the annual income,
because it was later on the business of the defendants to work 

to regain these losses which are not connected with the case except in a very 
indirect way. In accordance with everything which has just been set forth above 
the only thing that could serve as a basis for the calculation was the difference 
between the net profit for the years prior to 1838 and that for the years from 1840 
to 1848.
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Costs of arbi
tration

In consequence of the necessary reduction in the claims of 
the plaintiff, the decision with respect to the costs of the arbi
tration had to be made as shown in the decision.152 153 154

Claims for loss of credit, or bankruptcy, or failure on account of 
loss of credit, may be allowable where causes other than the 

respondent’s wrongful acts have not been a predom- 
Loss of credit mating factor in such loss of credit or business failure.

Thus, a decrease in the number of sales of a business 
firm may be caused by a general depression in business in a war area 
rather than by any loss of credit for which the respondent might other
wise be liable.163

In the case of Sofia Ida Wiskow de Rudloff and Frederick W. Rudloff 
(United States v. Venezuela),164 decided by the Commission established 
under the protocol of 1903, damages were awarded because of the 
arbitrary annulment of a concession granted the claimants’ legator 
(Henry F. Rudloff) to build a public market, for destruction of prop
erty. The Commissioners of the two countries agreed to award 
$75,745. As to the claim for 600,000 bolivares for damages to credit, 
the American Commissioner (Bainbridge) stated:

The claim for “loss of credit” is not supported by sufficient evidence and, in
deed, the damages alleged in that respect, as involving the intervention of the 
will of the other parties, are too remote and consequential.155 156

In the Poggioli case (Italy v. Venezuela)166 decided by the Commis
sion established in accordance with the protocols of 1903, indemnity 
for loss of credit—among other items—was claimed on behalf of Silvia

152 Ibid. 383-385, translation.
153 The Franco-German Mixed Arbitral Tribunal held in the case of the SoctitS 

Vinicole de Champagne v. Consorts Mumm that if the action of the defendants 
resulted in momentarily compromising the credit of the claimant and thus de
creasing to a certain extent the amount of its sales abroad, the decrease was also 
explained by other reasons, such as the closing of the Russian and American 
markets, customs barriers, the economic crisis, etc., and therefore disallowed the 
claim for damages arising out of loss of credit. (I Recueil des decisions des tri- 
bunaux arbitraux mixtes (1922) 496, 506.)

154 Morris’ Report (1904) 433.
In the case of Jos6 M. Macias (United States v. Spain), decided by the Commis

sion established in accordance with the agreement of February 11-12, 1871, 
damages claimed in the amount of $100,000 “for loss of business and credit” 
were disallowed. The Spanish Government had without justification embargoed 
the claimant’s property (then in bankruptcy proceedings) and placed it in the 
possession of another. The amount which might have been received for the 
property under bankruptcy proceedings (rather than under foreclosure proceed
ings), with interest from the date of the embargo of the property, plus allowances 
for other losses, was awarded by Count Lewenhaupt in a decision of May 20, 
1881. (MS. Department of State, National Archives, docket 52.)

155 Morris’ Report (1904) 437.
156 Ralston’s Report (1904) 847.
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Poggioli and the heirs of Americo Poggioli, two brothers who were 
harassed, arrested, and driven from their coffee plantations in Vene
zuela. Commissioner Agnoli, Italian Commissioner, urged that the 
Venezuelan Government was clearly responsible for the financial ruin 
of the brothers brought about by the loss of credit—“that most cher
ished possession of the merchant’'.157 On the other hand, Commis
sioner Zuloaga, Venezuelan Commissioner, urged that it was not cer
tain that the losses of the Poggiolis were caused by their imprisonment; 
that rather they were caused by the misfortunes which wars bring in 
general, “such as the scarcity of workmen, the difficulty of transporta
tion, limitation of credit, etc.”158 159 Umpire Ralston awarded damages 
to one of the brothers but disallowed the claim for loss of credit, stat
ing in this latter regard that—
this item is entirely too indefinite and uncertain to be taken into consideration 
by the umpire.169

If the impaired credit existed before the wrongful act occurred of 
which complaint is made, damages will ordinarily not be properly 
allowable for the loss of credit, particularly if the credit was so im
paired that recovery of the ordinary business of the firm was impos
sible.160 Nevertheless, if the credit was further impaired, i.e., for ex
ample, if recovery of the business of the firm was made impossible 
when it might otherwise have been possible, then it would seem that 
damages would be properly allowable. Damages should not be al
lowed in this circumstance except upon the clearest proof.

While damages for loss of credit are frequently disallowed for one 
reason or another—because other causes enter into the loss, because 
they are remote, consequential, indefinite, uncertain, or because the 
credit was already impaired prior to the wrongful act—damages are 
at times allowed for this item of loss.

157 Ibid. 856.
158 Ibid. 862.
159 Ibid. 870.
160 Commissioner Zuloaga, the Venezuelan Commissioner, urged before the 

Commission established by Italy and Venezuela under the protocols of 1903 that 
reimbursement should not be allowed Martini & Company for loss of credit. In 
that case he pointed out that the claimants asked 1,027,440 bolivares “for injury 
to their credit by reason of a decree of the Government of Venezuela, dated May 
27, 1903” by which “it temporarily suppressed the custom-house at Guanta”, and 
stated that, “Those who had no credit in 1903 could hardly suffer therein—they 
were bankrupt since 1901” and that the “partners were in that state of penury 
that the partner Fazi was not able, about September, 1902, to pay his baker an 
account of 165.45 bolivars, for which he made Martini & Co. responsible, and 
which they did not pay, . . .” (Ralston’s Report (1904) 819, 836.) The claim 
for indemnity for loss of credit was not allowed, at least as such, by Umpire 
Ralston.
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The United States-Venezuelan Claims Commission, established 
under the protocol of 1903, made an award on behalf of Frances Irene 
Roberts, administratrix of the estate and sole heir at law of William Quirk, 
deceased, when Quirk's extensive business as a raiser of sea-island 
cotton was disrupted and destroyed by Venezuelan troops. Mr. Bain- 
bridge, the American Commissioner, in the opinion for the Commission 
stated:

. . . The act was committed by the duly constituted military authorities of 
the Government. It was never, so far as the evidence showTs, disavowed, or the 
guilty parties punished. Under these circumstances, well-established rules of 
international law fix a liability beyond that of compensation for the direct losses 
sustained. Other consequences are presumed to have been in the contemplation 
of the parties committing the wrongful acts, and in that of the Government whose 
agents they were. The derangement of Mr. Quirk’s plans, the interference with 
his favorable prospects, his loss of credit and business are all proper elements to 
be considered in the compensation to be allowed for the injury he sustained.

To the amount hereinbefore designated is added, in view of the considerations 
above mentioned, the sum of $5,000.161

In the case of Robert H. May (United States v. Guatemala) the 
Government of Guatemala had taken forcible possession of a railway 
operated by May under a concession previously granted to him. 
Damages were claimed because of May's forcible dispossession, the 
violation of his contract rights, the injury to his reputation, credit and 
business standing, and the expense incurred by him in defending his 
rights. The case was arbitrated under the protocols of February 23 
and May 10, 1900, and $143,750.73 gold was awarded, of which 
$40,000 represented “indemnity for expenses incurred, two years' time 
lost, suspension of credit, and grave anxiety of mind".162

The good-will163 of a going concern may be computed in estimating 
the reasonable value of a business. Thus, in Admin- 

Good-will istrative Decision No. VII Umpire Parker of the Mixed
Claims Commission, United States and Germany, 

established in accordance with the agreement of August 10, 1922, 
stated:
... In computing the reasonable market value of plants and other properties 

at the time of their destruction, the nature and value of the business done, their 
earning capacity based on previous operations, urgency of demand and readiness 
to produce to meet such demand which may conceivably force the then market 
value above reproduction costs, even the goodwill of the business, and many other 
factors, have been taken into account. But this is quite a different thing from 
assessing damages for loss of prospective earnings or profits ... 164

161 Morris’ Report (1904) 286, 290.
162 Of the total amount awarded, $41,588.83 was for profits that would have been 

earned had the Government not prevented the performance of the contract. 
(1900 For. Rel. 648, 674.)

163 See also the claim of A. B. Catty, Damages in International Law, vol. II, 
p. 1546.

164 Decisions and Opinions 331.
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A boarding-house (“pension”) and residence in Bavaria of S. H. 
and E. V. Bethell, British nationals, who submitted a claim to the 
Mixed Arbitral Tribunal established by Great Britain and Germany 
under the Treaty of Versailles, was operated during the World War 
of 1914-18 by an administrator appointed by the Bavarian Govern
ment in April 1915. The property was rented by him and used as a 
military hospital. In 1917 it was sold for what was alleged to be an 
insufficient sum. In addition to the amount of this loss, compensa
tion for the value of the good-will connected with the property was 
claimed. The Tribunal, in estimating the value of the good-will at 
M. 10,000, stated:

Even if no exceptional war measures had taken place, there was little likelihood 
of deriving profits from the boarding-house during the later years of the war, 
and the first years after the return of peace. . . . from the date of the sale 
there elapsed five years before any substantial profit might have been made.

. . . the value of the good-will cannot be ascertained from profits made in 
ordinary circumstances before the war, and . . . the good-will is to be estimated 
in face of the circumstances which prevailed at the time of the sale and long after 
the sale.165

Apart from loss of credit or of good-will for the interruption of 
business and loss of profits (discussed post this chapter) damages are 
not ordinarily recoverable for the general disruption of business.

In 1858 the United States Government signed a convention with the 
Chinese Government for the settlement of claims for losses by Ameri
can citizens whose property had been destroyed in conflagration and 
disorders at Canton in 1856 and 1857. The Commissioners in settling 
the claims made it a rule to allow only “claims for actual losses, under
standing by those words losses of property existing at and before the 
conflagration at Canton”. Besides these losses “there have been”, 
the Commissioners said, “losses arising from the interruption of 
business by reason of the circumstance of hostilities, which may be 
called real losses in one sense; but these have been, in every case, 
disallowed, as well as all constructive and speculative losses of every 
kind”. In disallowing “all claims except those for destruction of 
actual property”, the Commissioners stated that they had “followed 
the rule laid down by the Supreme Court of the United States, and 
the usage of governments in similar cases”.166

Paragraph two of article 232 of the Treaty of Versailles, signed 
June 28, 1919, contained the following provision:

The Allied and Associated Governments, however, require, and Germany 
undertakes, that she will make compensation for all damage done to the civilian 
population of the Allied and Associated Powers and to their property during

165 IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 638, 639-642.
166 Final report of C. W. Bradley and O. E. Roberts, Commissioners of Claims, 

to Minister Ward, American Minister to China, January 13, 1860, H. Ex. Doc. 29, 
40th Cong., 3d sess., pp. 151, 152.
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the period of belligerency of each as an Allied or Associated Power against Ger
many by such aggression by land, by sea and from the air, and in general all 
damage as defined in Annex I hereto.167

Annex I, referred to, contained provision in subsection (9) that 
compensation might be claimed against Germany for:

Damage in respect of all property wherever situated belonging to any of the 
Allied or Associated States or their nationals, with the exception of naval and 
military works or materials, which has been carried off, seized, injured or destroyed 
by the acts of Germany or her allies on land, on sea or from the air, or damage 
directly in consequence of hostilities or of any operations of war.168

The Canadian Royal Commission which passed upon claims for 
reparations against Germany, in its Report of December 14, 1927 
(James Friel, Commissioner), explained that in interpreting these 
provisions, the Commission had proceeded as follows:

Legal rules in respect to damage have been applied as much as possible. Indi
rect and consequential damages have been excluded and particularly losses which 
arose only from the existence of a state of war where the liability to loss was 
common to all Canadian subjects, although in the particular case it may have 

_ fallen more heavily on the claimant than on others. Claims
Loss of business, jn regpect 0f loss of business, profits, goodwill, and other con-
will disallowed sequential damages of a like nature have been disallowed.

’ Claims of life insurance companies and other insurance com
panies, and claims for war risk premiums paid came within these objections and 
were disallowed. We interpreted property in the ninth category to mean actual 
property, tangible things, and property damage to mean material damage, 
physical damage, resulting from the application of physical force in some form 
to tangible property. This is following the ruling of the British Royal Commis
sion, followed also by the American Commission. Counsel to the British Com
mission advised them that the last words of paragraph (9) of the Annex, “or 
damage directly in consequence of hostilities or of any operation of war” mus 
be read with the whole paragraph as referring to property.169

Even in cases where Commissions have been generally rather liberal 
as to the items awarded, claims for losses sustained on account of 
general interruption of business have been disallowed.

The American Commissioners (William E. Bainbridge and James 
W. Ragsdale), appointed to pass upon and make recommendations 
for the settlement of the American claims for indemnity on account 
of the Boxer disturbances in China in 1900, stated in their Final 
Report of November 19, 1902:

Indemnity claims have been filed by American merchants for goods destroyed, 
for losses through breach of contracts, through the death, disappearance or in
solvency of Chinese debtors, through the general interruption of business, de
preciation in value of stock and for extraordinary cost of storage and insurance. 
Interest has been claimed on capital employed in carrying stock rendered idle in 
consequence of the disturbances.

167 III Treaties, Conventions, etc. (Redmond, 1923) 3329, 3419-3420.
™*Ibid. 3423, 3424.
1691 Reparations, Royal Commission on Illegal Warfare Claims, etc. (Ottawa, 

1928) 18.
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The Commission has allowed as compensation for goods destroyed their actual 
value at the time of destruction. It has recognized rights vested by existing con
tracts and allowed compensation for the actual injury sustained through broken 
contracts due to the events, including expense of carrying undelivered merchan
dise, counting interest as part of such expense. But the Commission has dis
allowed contractual claims where the contracts have been ascertained to be 
capable of fulfillment through the continued solvency of parties. Claims for losses 
n i . through the general interruption of business have not been
tion of business allowed; nor has interest been allowed on capital invested in 

goods for sale in open market, not contracted for delivery. 
Losses resulting from debts recognized as valid but no longer recoverable because 
of the death, disappearance or bankruptcy of Chinese debtors due to the uprising 
have been compensated. Extraordinary cost of storage and insurance has been 
allowed.170

The claim of the American Trading Company, Shanghai (United 
States v. China), presented for settlement to the Commissioners 
appointed to make recommendations for the distribution of the Ameri
can portion of the indemnity paid by China on account of the Boxer 
uprising, was composed of the three following items: (1) a claim for 
$7,857.56 U.S. gold arising from a contract for rifles and ammunition; 
(2) a claim for $3,472.41 U.S. gold for losses on American piece goods 
under contract; and (3) a claim for $56,781.45 U.S. gold for losses 
sustained on “general business”. The Commissioners, in recom
mending an allowance of $5,202.62 (subsequently approved by 
Minister Conger and by the Department of State), stated:

The third item is for losses on general business due to the disturbed condition 
of commerce in China as a result of the Boxer trouble. Comparison is made 
between the volume of business done by the Company from June 1st, 1899 to May 
31st, 1900 with the volume done from June 1st, 1900 to May 31st, 1901. An 

. average commission on the decrease is claimed to represent 
los^^contlngerit the, amount of damage done to the Company from the general 
and speculative interruption of trade; and to this is added a large amount for 

allowances to native dealers to effect deliveries of goods.
The Commissioners are of the opinion that the damages thus claimed are con

tingent and speculative. This item of the claim is therefore dismissed.171 *

However, when the company subsequently submitted a claim to 
the Court of Claims, under the provisions of the joint resolution of 
Congress approved May 25, 1908 (35 Stat. 577), the court allowed 
certain “losses on general business”.

The claim of Rosalie de Torres de Larrieu, as widow and guardian 
of her children and as administratrix of the estate of her husband, 
Francisco J. Larrieu, was submitted to the Spanish Treaty Claims 
Commission established in the United States in conformity with

170 MS. Department of State, National Archives, Minister Conger to Secretary 
Hay, November 19, 1902, 121 Despatches, China, no. 1155, enclosure 1, pp. 7-8.

171 Ibid., Minister Conger to Secretary Hay, October 6, 1902, 119 Despatches,
China, no. 1106, claim 115; The American Trading Co. v. The Chinese Indemnity 
Fund, 47 Ct. Cls. 563, 578.
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article VII of the treaty of December 10, 1898 between the United 
States and Spain. There was claimed $150,000 because of the arrest 
and imprisonment of Larrieu and $30,000 because of his consequent 
loss of business. Larrieu, a naturalized American citizen of Spanish 
origin engaged in business in Cuba, had been arrested by the Spanish 
authorities in Cardenas in 1896, charged with aiding the insurrec
tionists, and confined in jail apparently for some ten months when he 
was ordered to leave the island. Considerable testimony was 
introduced before the Commission to show that his death, which 
occurred within four years thereafter, was caused by his long confine
ment in prison and his treatment while there. In the report of the 
Department of Justice concerning the claim it is stated:

. . . This, together with the fact that his case was not promptly removed 
from the military to the civil tribunal, and the further fact that there were seeming 
irregularities and much delay in bringing his case for hearing, no doubt had its 
influence on the amount of damages awarded. An award of $50,000 was made in 
satisfaction of his detention and imprisonment, but nothing was awarded for his 
arrest or for the losses sustained by reason of the interference with his business 
enterprises.172

Usually, instances wherein damages have been sought on account 
of general interference with business have arisen in connection with 
a general state of war, insurrection, or revolution. It is apparent 
that arbitral tribunals and foreign offices have felt that in such 
contingencies there are some types of loss that must be borne without 
expectation of remuneration and that this is one of them. Certain 
risks are assumed by the mere fact of living and not every risk of 
the alien who engages in business in a foreign country is properly 
to be compensated.

In the case of Klotz et Cie. c. Etat allemand173 the Franco- 
German Mixed Arbitral Tribunal established pursuant to the Treaty 
of Versailles held that Germany was not liable for the stoppage 
during the World War of 1914-18 of the operations of the German 
branch of a French firm which was unable to manufacture its usual 
articles by reason of circumstances connected with the war—inability 
to receive supplies of raw materials from France. It was held that 
such losses were not suffered on account of exceptional war measures 
taken by Germany.

In the case of the French Company of Venezuelan Railroads (France 
v. Venezuela),174 decided by the Commission established under a 
protocol of 1902, an item of the claim based on the alleged ruin of the 
company by the Government of Venezuela was disallowed. Umpire 
Plumley said:

173 24 Spanish Treaty Claims Commission (1910) 137, 138, no. 468A.
173 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 758.
174 Ralston’s Report (1906) 367.
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The umpire is unable to accept the contention of the claimant company that 
the respondent Government was the sole cause of its ruin. ... It can not 
be charged with responsibility for the conditions which existed in 1899, prostrating 
business, paralyzing trade and commerce, and annihilating the products of 
agriculture; nor for the exhaustion and paralysis which followed; nor for its 
inability to pay its just debts; nor for the inability of the company to obtain 
money otherwise and elsewhere. All these are misfortunes incident to govern
ment, to business, and to human life. They do not beget claims for damages.

The claimant company was compelled by force majeure to 
Ruin by war desist from its exploitation in October, 1899; the respondent 

Government, from the same cause, had been prevented from 
paying its indebtedness to the claimant company. . . . When traffic ceased 
through the confusion and havoc of war, or because there were none to ride and 
no products to be transported, it was a dire calamity to the country and to all 
its people; but it was a part of the assumed risks of the company when it entered 
upon its exploitation.175

In the case of Ford Dix (United States v. Venezuela),176 arbitrated 
by the Commission established in conformity with the protocol of 
February 17, 1903, it appeared that the claimant, an American 
citizen and a resident of Venezuela, owned a large number of cattle 
and that in July 1899 he had contracted with a firm in Habana to 
deliver, between September 15 and October 7, of that year, some 
750 or 800 head of cattle. In September 1899 a battle occurred in 
the section of the country where Dix had leased pastures and, between 
September 15 and December 31, large numbers of the cattle were 
seized for use of the revolutionary army. It was claimed that in 
order to avoid losing the remaining cattle, they were sold to a firm 
in Valencia at a sacrifice. The claimant also alleged that by reason 
of the above circumstances he was unable to perform his contract and 
was obliged to pay damages thereunder because of failure to perform. 
In awarding Dix $13,740 Venezuelan, with interest from January 1, 
1900 to the date of the final award, Commissioner Bainbridge, deliver
ing the decision, stated:

Governments, like individuals, are responsible only for the proximate and 
natural consequences of their acts. International as well as municipal law denies 
compensation for remote consequences in the absence of evidence of deliberate 
intention to injure. In my judgment the loss complained of in this item [the 
Ml^ged forced sale of 388 head of the cattle] of Dix’s claim is too remote to entitle 
him to compensation. The military authorities, under the exigencies of war, took 
part of his cattle, and he is justly entitled to compensation for their actual value. 
But there is in the record no evidence of any duress or constraint on the part of 
the military authorities to compel him to sell his remaining cattle to third parties 
at an inadequate price. Neither is there any special animus shown against Mr. 
Dix, nor any deliberate intention to injure him because of his nationality. He 
refers himself to the estimation in which he was held by General Castro. If the 
disturbed state of the country impelled Mr. Dix to sacrifice his property, he * 178

175 Ibid. 449-450, 451, 452.
178 Morris’ Report (1904) 56.
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thereby suffered only one of those losses due to the existence of war, for which 
there is, unfortunately, no redress.

Upon similar grounds the claim of Mr. Dix to be reimbursed by the Venezuelan 
Government for the amount alleged to have been paid by him to the Habana 
firm as damages for the nonfulfillment of his contract must be disallowed. Inter

ruption of the ordinary course of business is an invariable and 
Interruption of inevitable result of a state of war. But incidental losses 
business incurred by individuals, whether citizens or aliens, by reason

of such interruption are too remote and consequential for 
compensation by the government within whose territory the war exists.

Moreover it is very probable that Mr. Dix could not have complied with his 
contract even had the revolutionists left him in undisturbed possession of his 
cattle, for the reason that the port of Puerto Cabello was closed for several weeks. 
Dix says, “I realize and realized that had I had undisturbed possession of my 
cattle I could not have shipped them within the alotted time on account of the 
revolution.” Had Mr. Dix been able to complete his contract he would have 
made a large profit; instead he appears to have suffered a loss. “I would not 
have gone to that country,” he says, “to encounter the known difficulties, not 
to mention the unknown, for just a reasonable profit. I went after the fancy 
profits, which I ascertained were to be made.” He musty however, be held to 
have been willing to accept the risks as well as the advantages of his domicile in 
a country in a state of civil war.

These principles also dispose of Mr. Dix’s claim for expenses. It is doubtless 
true that he was subjected to considerable inconvenience and expense; but his 
rights and immunities in that regard are not different from those of other inhabi
tants of the country, and “no government compensates its subjects for losses 
or injuries suffered in the course of civil commotions.” (Hall.)177

However, where the claimant’s business has been singled out as the 
object of depredation and the respondent state has been lax either in 
preventing or in disavowing or punishing the acts so far as it was in 
its power, damages have been allowed for the interference with 
business prospects, apart from any loss of profits.178

A distinction is made between losses arising as a result of war or 
revolutionary conditions and losses arising on account of acts for 
which the government is considered responsible. Where the govern
ment fails in its duty and pecuniary loss is sustained, damages are 
recoverable.

In 1898 the predecessors of Martini & Company, an Italian com
pany, leased the right to work certain coal mines, to operate a rail
road, and to use a wharf from the Government of Venezuela. There
after during a revolution the Government closed the port on which 
the wharf was located by paper blockade to the loss of the company. 
Damages in the amount of 9,064,965.34 bolivares were claimed by 
Italy on behalf of the company before the Italian-Venezuelan Com

177 Ibid. 58-59.
178 See the case of Frances Irene Roberts, administratrix of the estate and sole 

heir at law of William Quirk, deceased (United States v. Venezuela), ibid. 286, 
289-290; ante, p. 1789 (acts of depredation committed by duly constituted military 
authorities).
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mission of 1903.179 The Commission awarded 439,673.16 bolivares 
with interest, Umpire Ralston stating:

Many of the other claims for damage rest upon the existence of war, for which 
Venezuela can not be specially charged, . . .

It is strongly urged upon the umpire that large damages should be awarded 
under the head of lack of pacific enjoyment of the thing rented . . . This 

simply means that such enjoyment shall be preserved as against 
"Peaceful enjoy- the owner and others claiming title, but is no covenant against 
ment the action of trespassers. As far, therefore, as the Government

may thus be legally responsible, the umpire has, in this opinion, 
sought to hold it to such responsibility.179 180

If it is apparent that other causes have entered into the failure of 
the claimant to continue customary business and damages are claimed 
for the alleged failure or dissolution of the claimant firm, damages 
are usually disallowed. Frequently this is done on the ground of the 
remoteness or indirectness, etc., of the damage.

The claim of Mora & Arango, a New York partnership, was pre
sented for arbitration to the United States-Spanish Claims Commis
sion established pursuant to the agreement of February 11-12, 1871. 
The business of the firm consisted of buying crops of sugar and mo
lasses from planters in Cuba before the cane was raised. The firm paid 
the value of the crops in advance by accepting the planters’ drafts or 
bills of exchange on New York and by sending them machinery, pro
visions, agricultural implements, etc. Money thus disbursed was 
charged to the planters. The sugar was sold by the firm and its 
value was charged to the credit of the planters. Interest was allowed 
on both sides; and the balance of the account, on whatever side, was 
either paid or carried on the account of the next crop.

It appeared that on February 18, 1870, the Governor General of 
Cuba issued a decree of “embargo” upon the property of Fausto 
Mora, a citizen of the United States, based on erroneous information 
that he had contributed money to the Cuban cause. There was no 
proof that this embargo caused any loss. However, on April 13 
another embargo was decreed, this time against the firm of Mora 
& Arango, and this decree was a prohibition against the firm’s doing 
business in a certain district. It not only forbade all parties in Cuba 
to buy from or sell anything to the firm but also, under penalty of 
treason, forbade any debtor of the firm to pay his debts. The debts 
due the firm were alleged to have amounted to $220,000 and the 
measures taken were alleged to have caused the dissolution of the firm. 
The business of the firm had theretofore yielded, it was alleged, a net 
profit of from $50,000 to $55,000 a year. The first decree was annulled

179 Ralston’s Report (1904) 819. The case is discussed ante, pp. 1669-1673, in 
another connection.

180 Ralston’s Report (1904) 846.
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on July 13 and since the second embargo was issued “in consequence 
of the first”, it was “understood by all parties” that the annulment 
of the first embargo carried with it the annulment of the second 
embargo. Damages in the amount of $300,000 were claimed on 
account of the second embargo.

Count Lewenhaupt, Umpire, in allowing $3,225 as interest on the 
capital of the firm, stated (in his decision of January 22, 1883): 181

The umpire is of opinion, that there is no proof, that the claimants were impli
cated in the insurrection, and that the embargoes were not justified. . . .

The following claims are made on account of the second embargo:
1. Indemnity for certain debts, which the claimants suppose that they would 

have collected, if no embargo had been issued.
The umpire is of opinion, that there is no proof, that the collection of these 

debts was delayed or prevented by the embargo, that a certain amount was recov
ered after the embargo, and that the greater part was lost because the debtors 
became insolvent. No allowance is made.

2. Indemnity for stoppage of business with Cuba during the embargo and for 
dissolution of the firm on the 1 [st] of August 1870.

The umpire is of opinion that it is immaterial whether or not the embargo had 
. the remote effect to cause the dissolution of the firm. In

Dissolution of 1867-1868 the net profit of the firm was about $50,000, but
effect-3 rem°te it is evident, that the firm’s business must have suffered a 

very considerable decrease after the beginning of the insur
rection in October 1868 through the misfortunes of the Cuban planters. There 
is no direct evidence, that after that time the firm made any profits at all, but 
the fact that the firm continued is considered by the umpire as sufficient proof 
that some business was done, and that the embargo must have caused loss to 
the firm during the time of the embargo or between April 13 and July 31 1870. 
The firm was, in fact, by the decree of the Governor at Sagua la Grande illegally 
warned off from trading with Cuba, and so far the case is of the same kind as 
those of vessels warned off from trading with a certain port without sufficient 
reason. It does not seem, that any similar case has been decided by the Com
mission, but it is usual in such cases to award indemnity for prospective earnings. 
The loss is, however, in the present case of a very speculative character as depend
ing upon most uncertain contingencies, and therefore the only allowance made 
is the sum of $3,225 in the nature of interest on the capital of the firm, which is 
stated in the record to have been $184,300.

It is further claimed that one of the above mentioned debts was due by a 
Spanish firm, Marques & Co., for advances on account of shipments of goods, 
that Spain in October 1869 seized the property of this firm, that if Spain “succeeds 
to a man so as to have the right to collect his credits” she ought to succeed to 
him so as to pay his debts, that Spain has not paid the above debt, and that in 
consequence the claimant has suffered an injury for which indemnity is due.

With regard to this point, the umpire is of opinion, that seizure of property 
belonging to a Spanish subject can not be made the foundation of a claim before 
this Commission.

181 MS. Department of State, National Archives, 24 United States and Spanish 
Claims Commission, no. 50.
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CONSEQUENTIAL RESULTS

Damages are disallowed when they are “not a natural consequence” 
of the wrongful act for which the respondent government is liable un
der international law. At times such losses are referred to as “con
sequential” and are disallowed on that account.

In 1864 Aaron Brooks, a naturalized citizen of the United States, 
moved to Mexico in order, as he stated, to plant cotton following a 
proclamation of President Juarez inviting foreigners to settle in Mex
ico. He went into the State of Sinaloa in 1864, about the time when 
the attack of France upon Mexico began. By practice and profession 
he was a patternmaker yet he claimed $85,000 for losses for (a) loss 
on cotton crops (1864-1867), (b) loss on cotton gin, press, and other 
personal effects sold at a sacrifice when he abandoned the plantation 
in 1867, (c) provisions, stores, machinery lost or stolen by the author
ities, and (d) “Consequential damages [$20,000] on account of his 
having been broken up and compelled to abandon his said plantation 
and to seek other avocations”.182

The Commissiort established under the convention of July 4, 1868 
between the United States and Mexico awarded him $4,000 for “his 
provisions, implements, etc. destroyed by the Mexican soldiers”. 
Umpire Lieber stated in the course of his decision:

The sum of eighty five thousand dollars has been arrived at by the claiming 
party, by adding a large sum for consequential damages.

These potential and prevented profits, called consequential damages are but 
rarely and reluctantly allowed by Law, unless plainly fair. They are hardly ever 
allowed, if ever, when the injury done has been occasioned by an authority doing 
its bounden duty, and never when the injury suffered was inflicted by the author
ity doing its sacred duty to defend and to save the country.

Nor can these high damages be explained as exemplary damages. Our Com
mission has no punitive mission; nor is there any offence to be punished.183

In the case of John Belden (United States v. Mexico),184 submitted 
to the Commission established under the convention of 1868, claim 
was presented for loss of rent of claimant’s building located in Mata- 
moros. The building had been occupied by Mexican troops. Dam
ages were also claimed for the alleged loss of the sale of the property 
at a high figure because of such use. With reference to the latter, 
Umpire Thornton held:

182 MS. Department of State, National Archives, Memorial, docket 898.
183 Ibid. Opinions, docket 898.
184 Ibid, docket 113.
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. . . the Umpire considers these to be of the nature of consequential damages 
and therefore inadmissible; for there does not seem to have

Loss of sale  been any actual contract for the sale of the property, the
consequential execution of which was rendered impossible by the forcible

occupation of the building by Mexican troops.185

The largest claim presented to the British-Chilean Arbitral Com
mission established pursuant to the terms of the convention of January 
4, 1883, was that of the Peruvian Guano Company (Great Britain v. 
Chile) for £792,233.13.5 based upon losses (“expected profits”) 
sustained by it in consequence of Peru’s inability, owing to war 
between Chile, Peru, and Bolivia (which began during 1879) and 
the results thereof, to comply with a contract with the claimant 
for the carrying and selling by assignment of 1,900,000 tons of guano. 
Damages were claimed to the extent of £4.15 a ton on the unfulfilled 
contract. The claim was disallowed on the ground that the damages 
were consequential, i.e., were not directly caused by the operations 
of the land or sea forces of Chile on the coast or territory of Peru.186 
The Commission said:

If the hearing of the present claim fell within the jurisdiction of this Court, it 
would have jurisdiction likewise over all claims for nonfulfillment of obligations 
contracted even between individuals, because of the unforeseen and new situation 
created by the state of war and the innumerable consequences thereof: all of which 
is not in conformity, as has been said, either with the literal text or the spirit 
of the agreement. .

For the considerations set forth, the Court decrees that it has no jurisdiction 
to hear the present case.

[Translation.]

185 Ibid.
In the case of George L. Hammeken and Louis Stanislas Hargous (United States 

v. Mexico), Hammeken claimed damages, inter alia, on account of the loss of his 
position as a managing partner of a railroad of which he had been dispossessed and 
also on account of “the advantages reasonably to be anticipated from the emi
nently useful improvement” of which he had been deprived. Umpire Thornton 
stated that he had—

always been opposed to consequential damages and thinks that they ought 
never to be taken into consideration. It is impossible to measure them with 
any approach to justice; they are of an uncertain and imaginative nature, 
particularly in a country where the rate of interest is so high, and where the 
chances of losing both capital and interest are quite as great as those of the 
realization of an immense capital. The certainty of a smaller interest upon 
the compensation allowed is much more substantial than imaginary con
sequential gains. [MS. Department of State, National Archives, docket 158J

186 XI Diario Oficial of Chile (1887) 2198; 1888 For. Rel. 172-173. Article 1 
of the agreement concluded by Chile and Great Britain on January 4, 1883 
provided that the jurisdiction of the Commission should be confined to hearing 
“the claims brought by subjects of Great Britain on account of the acts and opera
tions executed by the land and sea forces of the Republic on the territories and 
coasts of Peru and Bolivia”.
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In the case of Samuel G. Levy (Great Britain v. United States) 187 
decided by the Commission organized under articles XII and following 
of the convention of May 8, 1871, a claim was presented for £20,000 
on account of losses alleged to have been sustained during the Civil 
War. It appeared that Levy, a resident of Canada, on landing at 

Boston from a British vessel in May 1864, was taken 
Inability to at- to New York and was detained there for about eight 
breaking*engage- days on a charge of being engaged in blockade- 
ment to marry running. He alleged that as a result of his detention 

he sustained damages on account of the interference 
with his due attention to business and on account of the enforced 
breaking of his engagement to marry. The Commission unanimously 
made an award of $930 in his favor, thus apparently disallowing the 
claims for consequential damages.188

OTHER REASONS

As has been stated above, if the losses alleged to have been suffered 
arise from extraneous causes, if they are classified as not being the 
proximate result of the originally wrongful act, if they are held to be 
too remote, or if they are uncertain or improbable, they will be dis
allowed. Frequently, the damages sustained are described as indirect 
and disallowed on that account. In many cases there exist a plurality 
of causes for the disallowance of damages either in whole or in part. 
The existence of a number of factors—the combined set of circum
stances or causes—appears to impress the person making the decision 
with the unreasonableness of the demand.

From a review of the cases it is evident that an important factor 
in the decisions in many cases—although not necessarily stated in 
the written decisions—is the existence of a feeling that a claimant 
should not profit from the wrong done, i.e., be in a better position 
than he would have been in had the wrong not been suffered.

187 Hale’s Report (1874) 66, docket 61.
188 In the case of Antonio Pelletier (United States v. Haiti), decided on June 

13, 1885 (under the protocol of May 24, 1884) $57,250 was awarded for the value 
of the claimant’s brig and cargo as well as for his imprisonment and severe treat
ment. Damages were disallowed for the loss that the claimant alleged he sus
tained on investments in real property. As to these, Umpire Strong stated: 
“These are not proved, and if they were, they were too remote consequences, 
if consequences at all.” (2 Moore’s Arb. (1898) 1749, 1757, 1779.)

The award was subsequently reopened and not enforced but not because the 
Umpire was in error in disallowing this part of the claim. The award was re
pudiated because the entire claim should have been disallowed on the ground 
that Pelletier was engaged in the commission of a criminal attempt, and was 
subject to criminal prosecution at the time of his arrest, and that he was given a 
fair trial. (Ibid. 1796, 1800.)
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The reasons given for disallowing damages or limiting the amount 
of awards, are, however, not limited to those appearing in the text 
above.

Under the provisions of an exchange of notes of November 18, 1910 
and July 13, 1911 the case of Switzerland v. France concerning the 
interpretation of a regulation of the “ Commercial Convention and 
Report” signed at Bern on October 20, 1906, was arbitrated at Paris. 
Switzerland designated Eugene Borel as Arbitrator while France 
selected M. Plichon, and the two parties designated Lord Reay, a 
former Governor of Bombay, as Umpire. The decision was rendered 
on August 3, 1912.189

The commercial convention of 1906 between France and Switzer
land stipulated that during the period of the life of the convention 
the French customs would enforce regulations (specified in a document 
annexed) as follows: “ No. 510. This number includes steam turbines .” 
Thereafter, by a law of March 29, 1910, the French Government 
revised her customs laws and created a special class of engine de
scribed as “steam engines without piston”, upon which was imposed 
an additional tax of 50 percent of the duties applicable to other 
stationary steam engines with pistons. The Swiss Government 
alleged that the convention of 1906 was thereby violated and urged 
that by this description it was intended to designate steam turbines 
under another name as there were (as it claimed) no other steam 
engines without pistons except turbines. The French Government, 
on the other hand, claimed that there were other engines, few in 
number, without pistons.

The Swiss Government claimed not only that steam engines without 
pistons should be admitted into France on the same conditions of 
tariff treatment as stationary steam engines with pistons and that 
they should not be subjected to any additional duties nor to any other 
onerous differential treatment, but also that France should refund the 
duties unduly levied upon steam turbines of Swiss construction after 
April 1, 1910. The Swiss Government also claimed that “in view of 
the great length of the negotiations which preceded the meeting of 
the arbitral tribunal as well as of the procedure beginning with the 
organization of the tribunal, an equitable indemnity [should] be allowed 
her to be apportioned among her constructors of steam turbines, the 
exportation of which to France has been paralyzed since April 1, 1910, 
whose business has at the same time been damaged because of the 
securing of the trade of their customers by competitors”.190

France urged that the claim of Switzerland for the refund of duties 
collected should be rejected and that the demand for indemnity on 
behalf of Helvetic manufacturers of steam turbines should be dis-

189 6 American Journal of International Law (1912) 995.
i00 Ibid. 997.
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allowed, stating that this request had not been accompanied by any 
detailed figures, that “the decrease of steam turbine 

indirect*11868* shipments into France . . . [was] due less to the
new tariff, than to the establishment in France of 

branches of Swiss manufacturers, by the sale of licenses by the in
ventors to French manufacturers, and, finally, to the development of 
gas and crude oil motors which assure greater profits”, and that an 
“indemnity for vaguely stated indirect damages is inadmissible”.191 192

After holding that the tariff regulations of 1910 violated the pro
visions of the convention and annexed regulation (no. 510) of 1906, 
the Tribunal, Lord Reay speaking, held with reference to the amount 
of the indemnity that:

Considering, finally, in regard to the Swiss request for the refunding of additional 
duties collected since April 1, 1910, upon turbines at the time of their entry into 
France, and also in regard to an allowance of an indemnity for the profits not 
realized for more than two years in consequence of the collection of additional 
tariff duties that the tribunal has received no precise and relevant indications re
garding the number, the weight, etc., of these importations; that it is difficult 
to decide under these conditions upon indirect damages and loss of profit, and that, 
moreover, friendly and cordial relations existing between the contesting parties 
make it desirable not to deduce rigorously all the juridical consequences that 
might result from the considerations above developed;

For these reasons,
Decrees:

1. France must apply to turbines of Swiss Construction the tariff treatment 
especially indicated in regard to stationary steam engines with piston under 
No. 510 of the tariff of March 29, 1910. This decision has no retroactive effect. 
It goes into immediate effect.

2. No lump indemnity is allowed to the Swiss Government 
Loss of ship- for the decrease in shipments of steam turbines from Switzer- 
damaT*11^1601 land in^° -^rance> which may have indirectly resulted from the 

6 additional duties collected upon engines since April 1, 1910.19a

Probable “but vaguely uncertain” losses were disallowed in the 
case of the Heirs of Jean Maninat (France v. Vene- 

Uncertain loss zuela) decided by Umpire Plumley of the Commission 
established under the terms of the protocol of 1902.193

Damages are also denied for losses that are classified as “sentimental 
losses”. The Joint Report of July 24, 1903 of the Agents of Great 
Britain and of the United States, H. Erie Richards and R. Newton 
Crane, on the damages properly to be allowed Germany under the 
terms of the treaty of arbitration of November 7,1899 for losses arising

191 Ibid. 999.
192 Ibid. 1002.
193 Ralston's Report (1906) 44, 79.
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Sentimental
injury

in connection with the military operations of the United States 
and Great Britain in Samoa in 1899, recommended 
that there should be “deducted some large amounts 
claimed as damages for alleged illegal arrest, ‘being 

held up to contempt and ridicule1, and other sentimental injuries”.194
The Commission of 1908-09 which determined the indemnities to 

be paid for the destruction of property during the bombardment and 
looting of Casablanca in August 1907 disallowed as 

others**7 °f an “indirect loss” that portion of the claim of Estrella 
Etedgui 196 for $322 (frs. 1,045.45), stated to have been 

for the value of the property of others stored in the house of the 
claimant. The Commission also disallowed the claim of Harried Bel 
Hashmi 196 for $525 (frs. 1,704.50) for “Other persons property stored 
in house”, as an “indirect loss”.

Enoch Emery, an American citizen residing in Moscow and engaged 
in business in Siberia, claimed indemnity from the Chinese Govern

ment for loss alleged to have been sustained by him 
othersge d°ne hj during and as a result of the Boxer trouble in China in 

1900. His claim, as presented to the American Com
mission for the settlement of the Boxer claims and reported to the 
Department of State by Commissioners Ragsdale and Bainbridge,197 
was for (1) money due from Chinese traders who were arrested and 
expelled by the Russian Government during the bombardment of 
certain towns, (2) loss as a result of the acts of the Russian Gov
ernment in mobilizing reserve soldiers and taking horses employed 
and used at a gold mine in which the claimant had an interest, as a 
result of which the mining company washed less gold; and (3) loss 
sustained as a result of the detention by the Russian Government of a 
steamer of which the claimant was the charterer. The Commission 
decided that the losses complained of “all appear to have been immedi
ately caused by the action of the Russian Government in regard to 
persons and property under its jurisdiction”; and that “The necessity 
for or the'justice of such action, as connected with the ‘Boxer’ troubles 
in China, the Commissioners cannot determine.” As the losses were 
“immediately caused” by Russia, they were disallowed.

164 MS. Department of State, National Archives, Ambassador White to Secre
tary Hay, July 28, 1903, 207 Despatches, Great Britain, no. 1162, enclosure, p. 7.

195 MS. Department of State, Hoffman Philip to Secretary Root, November 2, 
1908, numerical file no. 2151/254-268, enclosure 11.

198 Ibid. enclosure 12.
197 MS. Department of State, National Archives, Minister Conger to Secretary 

Hay, November 8, 1902, 121 Despatches, China, no. 1145, claims nos. 185, 219, 
220.
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PROSPECTIVE PROFITS *
The cases thus far discussed are not, in the main, cases where reim

bursement was claimed for the loss of prospective profits. In certain 
instances claims for the loss of expected profits are disallowed on the 
ground that they are indirect, uncertain, or speculative. The Com
mission instituted under article IV of the Treaty of Commerce and 
Navigation of July 23, 1873 between Great Britain and France, to 
dispose of certain questions relating to the claims arising out of the 
payment of certain duties on mineral oils of British origin, collected 
in France, decided that “Claims for indirect damages, such as com
missions lost, failure to earn profits, and so forth”, should be rejected.198

In the case of the Saint Gobain, Chauny and Cirey Glass and Chemical 
Products Manufacturing Company, etc., c. Etat allemand,199 decided in 
1926 by the Franco-German Mixed Arbitral Tribunal, a claim was 
presented in part for loss of profits at the rate of 250,000 Belgian francs 
per annum during the period (beginning August 1, 1915) when the 
property of the Dorsten Glass Works Company (in which the claimant 
company through the Glass Works Insurance Fund held a large inter
est) was sequestrated by the German authorities. Experts appointed 
reported that the amount claimed for loss of profits seemed to be 
“equitable”. In allowing an indemnity for the industrial value of the 
Dorsten glass works and in rejecting the report of the experts in regard 
to the extent of the loss of profits, the Tribunal stated inter alia:

Whereas the experts, in giving their opinion, obviously did not take account of 
the fact that during the war the operation of glass plants in Germany was limited 

because of restrictive measures decreed in connection with the 
No possibility of distribution of coal, nor of the very special circumstance in- 
large profits voked by the defendant and not contested by the plaintiffs,

that the principal object in founding the Dorsten factory had 
not been to make profits and to distribute dividends, but much rather to fight the 
competition of the Reissholz factory;

Whereas such a purpose was necessarily bound to exclude the possibility of 
making large profits as long as the competition of the Reissholz factory should 
not be overcome;

Whereas the Court, bearing in mind all the above, deems that a sum of 5,500,000 
Belgian francs represents a fair indemnity for the prejudice caused by the placing 
under sequestration and the liquidation of the factory subject of the litigation;200

and based the amount awarded on the figure last indicated.
Prospective profits are frequently allowed in international cases, 

however, on the ground that such losses were within the contempla
tion of the parties to a contract or, in other cases, that the damage is 
the direct, or the proximate, or the immediate consequence of the

198 65 Br. & For. St. Paps. (1873-74) 426, 429, translation; La Fontaine, Past- 
crisie Internationale (Bern, 1902) 200.

199 VI Recueil des decisions des tribunaux arbiiraux mixtes (1927) 297.
200 Ibid. 302, translation.
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wrongful act.201 However, in order to be allowable, prospective 
profits must not be too speculative, contingent, uncertain, and the 
like. There must be proof that they were reasonably anticipated; 
and that the profits anticipated were probable and not merely pos
sible. If the evidence shows that there is doubt that profits would 
have been realized if the wrongful act had not occurred, damages will 
be disallowed.

There is apparently no clear-cut demarcation between the allow
ance of damages for prospective profits in tort as distinguished from 
contract cases. Prospective profits are allowed or disallowed, not 
on the basis of whether a particular case is a contract or tort case, 
except in rare instances, but rather on the basis of whether the ex
pected profits for which damage is claimed were reasonably to be 
expected from the state of affairs existing at the time of the respond
ent government's wrongful act. From the nature of things, this 
may be more often true in contract cases. Frequently, the allow
ance or disallowance of future profits is held to be controlled by the 
convention or legislation under the terms of which the tribunal pass- % 
ing upon the claim is organized.202 In certain classes of cases it has

201 In connection with the question of allowance of prospective profits, see 
particularly the sections in the preceding chapters dealing with interference 
with or destruction of vessels (vol. II, ch. V) and damages for the breach of or 
interference with contractual rights (ch. VI).

The Supreme Court of the United States has held that “just compensation" 
must be paid for the taking of private property pursuant to express authorization 
but that damages for the cancelation of the government’s own contract do not 
include damages for the loss of anticipated gains. (Russell Motor Car Company 
ct al. v. United States t 261 U.S. 514, 523 (1923).) In a suit brought by the Ingram- 
Day Lumber Company against one McLouth for loss of profits sustained on 
account of the breach of a contract with the company by McLouth, who had 
refused to accept delivery of lumber which he had agreed to purchase for the 
building of boats, when the United States Shipping Board Emergency Fleet 
Corporation canceled its contracts with him for the building of the boats, the 
Supreme Court held that the contract between Ingram-Day Lumber Company 
and McLouth was a private contract and allowed recovery for the loss of antic
ipated profits. {Ingram-Day Co. v. McLouth, 275 U.S. 471, 474 (1928).)

202 Prospective profits were disallowed by the First Court of Commissioners of 
Alabama Claims established pursuant to the act of Congress of June 23, 1874, 
which stipulated that “prospective profits . . . gains, or advantages" should 
be disallowed. (18 Stat. 245, 247-248.)

The act of March 2, 1901, under which a Commission, known as the Spanish 
Treaty Claims Commission, was established in the United States to settle claims 
of its nationals against Spain, contained the provision that only the “actual and 
direct damage" suffered should be allowed and that “remote or prospective dam
ages" should not be allowed. (31 Stat. 877, 879.)

The Joint Resolution of Congress, approved May 25, 1908, conferring juris
diction upon the Court of Claims of the United States to adjudicate disallowed 
claims of American nationals against the Boxer-indemnity fund, prior to the 
remission of a portion of that indemnity to China, excluded the allowance of 
“merely speculative claims or elements of damage". (35 Stat. 577.)
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apparently become customary to allow prospective profits; the allow
ance of damages in those cases is thought to be reasonable.

Rutherforth states in his Institutes of Natural Law:
V. In estimating the damages which any one has sustained, where such things 

as he has a perfect right to, are unjustly taken from him, or withholden, or inter
cepted; we are to consider not only the value of the thing itself, but the value 
likewise of the fruits or profits that might have arisen from it. He, who is the 
owner of the thing, is likewise the owner of such fruits or profits. So that it is as 
properly a damage to be deprived of them, as it is to be deprived of the thing 
itself. But it is to be considered whether he could have received these profits 
without any labour or expense: because if he could not, then in settling the damage, 
for which reparation is to be made, the profits are not to be rated at the full worth 
of them; but an allowance is to be made for the labour or expense of collecting 
or receiving them; and when the labour and expense is deducted from their full 
worth, the remainder is all that he has lost, and consequently, is all that he has 
any right to demand.

In rating the damage which a man has sustained, we are to estimate something 
more than the present advantage which he has lost: for the hope or expectation 
of future advantage is worth something: and if such hope or expectation is cut 
off by the injury, the value of it is to be allowed him. We must, however, in 
estimating this hope, be careful not to estimate it as if the advantage had been in 
actual possession: proper deductions are to be made for the accidents which 
might have happened to disappoint his expectations. And in proportion as these 
accidents are greater, or more in number, or more likely to happen, a greater 
abatement is to be made in consideration of them. In general, the longer time 
there is to pass before the expected advantage can arise, the more room there is 
for accidents to prevent its being obtained. And for this reason, other circum
stances being equal, the more remote a man’s hope is, the less it is worth. Thus, 
in general, all other circumstances being the same, a field of corn, when it is de
stroyed in the blade, is worth less than if it had been in the ear.203 204

The Roman and likewise the civil-law systems allow damages 
described as damnum emergens (the actual loss sus- 

Damnum emer- tained) and as lucrum cessans (the cessation of profit).
sens et lucrum __ , . . ... .. , • i t
cessans Numerous decisions m mternational cases, including

cases arising in tort as well as those arising in contract, 
have allowed indemnity for damnum emergens and lucrum cessans.

The so-called Chorzow Factory case, discussed at length ante ™ was 
a case involving the alleged expropriation of a nitrate factory and 
business, the property of German nationals, by the Polish Govern
ment. The “attitude” of Poland was declared by the Permanent 
Court of International Justice in Judgment No. 7 (May 25, 1926) not 
to have been in conformity with provisions of the convention concern
ing Upper Silesia concluded at Geneva on May 15, 1922, by Germany 
and Poland.205 The measurement of the damages sustained was re

203 2d Am. ed. (1832) 203-204.
204 Damages in International Law, vol. II, pp. 1529 et seq.
205 Publications of the Permanent Court of International Justice, Series A- 

No. 17, Judgment No. 13 (1928); I Hudson, World Court Reports (1934) 475, 646.
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ferred by the Court to a committee of experts, by Judgment No. 13 
given on September 13, 1928 and an Order of the Court of that date. 
Although the case was ultimately settled by agreement of the parties, 
the instructions of the Court to the experts would have allowed in
demnity as lucrum cessans, if the experts should find that a margin of 
profit existed.206

On the other hand, to refer to a case arising out of the violation of a 
concession contract, the Special Arbitral Tribunal established at Bern 
in accordance with the protocol of June 13, 1891 (composed of Joseph 
Blaesi, Andreas Heusler, and Charles Soldan) to settle the Delagoa 
Bay and East African Railway Company case (Great Britain and the 
United States v. Portugal) 207 held on March 29, 1900 that by the 
rescission and taking possession of the company’s railroad the Portu
guese Government violated the concession granted in 1883 to Edward 
MacMurdo, a United States citizen, and explained in a separate state
ment that in respect to the measure of damages there was but one 
principle of law which could be applied by the Tribunal—that of 
“dommages et interUs”, including the damnum emergens (the loss 
sustained) and the lucrum cessans (the profit that has been missed).208

In the case of P. W. Shufeldt (United States v. Guatemala),209 
arbitrated in conformity with an exchange of notes of November 2, 
1929 between the two Governments, the Chief Justice of British 
Honduras, H. K. M. Sisnett, as Arbitrator held in his award of July 
24, 1930, in measuring the damages properly to be paid by Guatemala 
for the breach of a concession held by Shufeldt for the extraction of 
chicle within a certain area in Guatemala, that:

The damnum emergens is always recoverable, but the lucrum cessans must be 
the direct fruit of the contract and not too remote or speculative.

I will deal with the profits lost first and it seems to me that this is essentially a 
case where such profits are the direct fruit of the contract and may reasonably be 
supposed to have been in the contemplation of both parties as the probable result 
of a breach of it.

The contract at the date of its cancelation or abrogation had been in existence 
for six years, and the extraction and exportation of chicle was carried on as a going 
business which was producing substantial profits, and there is nothing to show that 
these profits would not have continued to the expiration of the contract. The 
amount of profits earned during this period is shown by the extract from Shufeldt’s 
books, duly certified by his bookkeeper Mr. Julio Urquiola to be one hundred and 
fifty-six thousand four hundred and eighty-seven dollars and forty-seven cents 
($156,487.47) but deducting four thousand dollars interest on mortgage on Ixlu— 
Mr. Shufeldt’s own property—which I can not hold as properly included, the sum 
becomes $152,487.47 which gives a yearly profit of $25,415 for the six years, and 
this multiplied by four gives the profits at say $101,660 which Shufeldt would be 
entitled to for the four remaining years of the contract. The United States

208 Damages in International Law, vol. II, pp. 1536, 1537.
207 The case is discussed at length antet pp. 1694 et seq.
208 La Fontaine, Pasicrisie Internationale (Bern, 1902) 398, 402.
209 Shufeldt Claim (1932) 851.
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Government in their case claimed $400,000 as prospective profits, and it was 
urged by the United States Government that the improved means of transporta
tion carried out by Shufeldt and the fact that he was free from his contract with 
Wrigley & Co. and could get a better price for his chicle, should be considered in 
fixing the amount of profit; but taking into consideration Mr. Shufeldt's memorial 
to the President of the Republic, dated the 30th May 1928 (annex 39 to United 
States Case), in which he gives details of cost of a quintal of chicle and price 
obtained showing an “apparent” (?) profit of $5.00 from which must be paid 
bagging, freight from Plancha de Piedra to Belize, overhead, interest on money 
and losses inherent to all business, and states that the profit is very questionable; 
and also that the largest profits made during the six years were made in the 
season 1924-25 before the effects of improved transportation had been experienced. 
I can not see my way to extend the amount of the profits beyond those based on 
the profits actually obtained during the period of six years.210

TORTS

In order that profits may be allowed in cases arising in tort it is 
usually required that the business from which profits were anticipated, 
for instance, must have been established, or the product which was 
about to be sold at a profit must have been in hand, at least in part, 
ready to be sold, or the profitable venture must have been under way— 
with reasonable prospects of accomplishment or of success—at the 
time that the respondent’s wrongful act occurred. Otherwise, the al
lowance of damages for the loss of prospective profits would not be 
reasonable.

Moreover, appropriate deductions are to be made from the antici
pated gains for expenses which would likewise have been anticipated. 
Deductions made on this account may be greater than reasonable or 
ordinary expenses for the evidence may show that the expenses would 
have been greater than those reasonably or normally expected under 
other or more normal circumstances. In the absence of evidence or 
knowledge to the contrary, the probable expenses are presumed to be 
those reasonably expended and they are deducted accordingly. At 
times, however, there may appear to be no probable expenses.

In the case of the American schooner Tell-tale, seized and condemned 
by the Brazilian authorities during war between Brazil and Buenos Aires 
(1825-28), damages in the amount of $15,282 together with an allow
ance for interest, were paid to the owners pursuant to an agreement of 
May 13, 1829 between the two Governments. Of this amount, $1,819 
represented an allowance for the loss of expected profits based on the 
amount of invoices. The “Premium upon this amount [the invoice 
value], expected profits as per estimate, at 15 per cent” was $1,819.211

In the case of Turner and Renshaw (United States v, Mexico)212
210 Ibid, 877-878. See also ante, pp. 1652 et seq,
211 MS. Department of State, National Archives, Acting Charg6 cTAffaires 

Wright to Secretary Van Buren, December 22, 1830, 7 Despatches, Brazil, no. 16, 
enclosure, translation.

212 MS. Department of State, National Archives, docket 143.
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decided by the Commission established under the convention of 1868, 
the claimants (American nationals) had imported tobacco at Tampico 
and at Matamoros at the time of their occupation by the United States 
during the war between Mexico and the United States and Mexican 
customs officials had later refused to grant permits to remove the 
tobacco into the interior of Mexico, contrary to the treaty of February 
2, 1848. They were compelled, it was alleged, to sell the tobacco at 
a loss, i.e. at about $13 the quintal when it was worth $23 the quintal 
in Monterrey or Saltillo. Contracts were not in existence for the sale 
of the tobacco and the claimants did not state to what place in the 
interior they would have removed the tobacco if the permits had been 
granted. Accordingly, there were no data upon which to estimate the 
freight charges that would have been incurred or the amount of 
duties that would have been paid at the place of destination. Umpire 
Thornton held that the greater part of the difference between $13 
and $23 the quintal “would have been swallowed up by freight, charges, 
and duties at the place of destination” and that these were the prin
cipal causes of the difference between the price of tobacco at the ports 
and in the interior. He awarded $7,000 plus 6 percent interest from 
“an equitable date”.213 The principal amount awarded included 
“losses on the sales of their tobacco” and “expenses incurred by its 
detention” at the ports.

The Commission established by the United States and Great 
Britain under articles XII et seq. of the treaty of May 8, 1871 had 
before it the claim of Jonathan Braithwaite, a British subject, for the 
value of a horse taken from him in Kentucky by the authorities of 
the United States during the Civil War.214 It was alleged that the 
value of the horse was $150 and that “it being the cropping season 
he lost at least $50 more” by the seizure of the horse. The Commis
sion awarded him $225 in gold.

In the case of The Amiable Nancy,215 a neutral vessel wrongfully 
seized by a privateer in 1814, decided by the Supreme Court of the 
United States (March 11, 1818), it was held that the probable or 
possible profits on the cargo on the unfinished voyage should not be 
allowed. Mr. Justice Story in delivering the opinion of the Court 
stated in this connection:

Another item is, $3500, for the loss of the supposed profits of the voyage on 
which the Amiable Nancy was originally bound. In the opinion of the court, 
this item also was properly rejected. The probable or possible benefits of a 
voyage, as yet in fieri can never afford a safe rule by which to estimate damages 
in cases of a marine trespass. There is so much uncertainty in the rule itself, 
so many contingencies which may vary or extinguish its application, and so many 
difficulties in sustaining its legal correctness, that the court cannot believe it

213 Ibid.
214 Ibid, docket 31; Hale’s Report (1874) 42, 181; Howard’s Report (1874) 31.
218 3 Wheat. 546.
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proper to entertain it. In several cases in this court, the claim for profits has 
been expressly overruled; and in Del Col v. Arnold (3 Dali. 333) and The Anna 
Maria (2 Wheat. 327), it was, after strict consideration, held, that the prime cost, 
or value of the property lost, at the time of the loss, and in case of injury, the 
diminution in value, by reason of the injury, with interest upon such valuation, 
afforded the true measure for assessing damages. This rule may not secure a com
plete indemnity for all possible injuries; but it has certainty, and general applicabil
ity, to recommend it, and in almost all cases, will give a fair and just recompense.210

Late in 1916 the German authorities requisitioned hides (stored 
with a German firm at Offenbach), the property of Marco Guizis,* 217 
a Greek national residing in Constantinople. Guizis had paid 3,867.10 
marks for the hides; he could have sold them in Constantinople for 
38,671.10 marks. He claimed 50,572 marks on account of the loss 
of the hides, before the Greek-German Mixed Arbitral Tribunal. M.

Asser, President of the Tribunal, considered that the 
disallowed original cost was a sufficient indemnity and allowed

the claimant 3,867.10 marks plus interest at five 
percent per annum. In making the decision, the fact that the property 
might not have reached its place of consignment was taken into 
consideration.

There may be numerous factors other than the respondent’s wrong
ful act which contribute to the claimant’s loss of anticipated profits. 
The decrease in profits may have been seriously affected, for example, 
by the closure of certain markets during a war period. Profits may 
be reasonably expected to increase or decrease depending upon their 
proximity to a war-zone, etc.

In the case of S. H. and E. V. Beihell, the claimants’ property 
located in Bavaria, consisting of a boarding-house, furnishings, and 
garden, had been rented by an administrator of the Bavarian Govern
ment from 1915 to 1917 and then sold. A claim was presented to the 
Anglo-German Mixed Arbitral Tribunal for indemnity for loss sus
tained on account of the compulsory sale and for loss of profits over 
a period of seven years in the amount of £2,800. While allowing 
reparation on certain items of the claim, the Tribunal (in 1924) 
disallowed the claim for loss of profits as such, explaining that:
... In fact, however, in the Tribunal's opinion, the failure of the pension 

to earn profits was due not to the exceptional war measures complained of, but 
to the circumstances attendant upon the outbreak of the war. In consequence, 
the only earnings from the property after the outbreak of the war comprised the 
payments of rent during the compulsory administration. Of these the Claimants 
have had the benefit by the discharge of the amounts of interest and other out
goings to which they were devoted by the compulsory administrator.

After the sale no further loss of use can be claimed. The specific use of the 
house and furniture and the profits which they helped to insure have been taken 
into consideration by the Tribunal in estimating the value of the house and the

210 Ibid. 560-561.
217 VIII Recueil des decisions des tribunaux arbitraux mixtes (1928) 818.
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furniture. From the time of the sale the Claimant is entitled to 5% interest as 
compensation for loss of use.218

It is believed that in a large number of tort cases where damages in 
lieu of prospective profits have been disallowed, the profits were not 
reasonably to have been expected or the venture from which the 
profits were to have been realized was not sufficiently under way to 
merit a prophecy, with any accuracy, of anticipated gains. In other 
words, too large a degree of conjecture entered into the claim. The 
disallowance of prospective profits under such circumstances is at 
times worded in terms of remote, speculative, or contingent damages, 
and the damages are stated to be disallowed for one or more of these 
reasons.

For example, the case of George Rodney Burt (United States v. Great 
Britain),219 decided by the Tribunal established under the special 
agreement of August 18, 1910, does not stand for the proposition that 
prospective profits are not allowable in tort cases but, rather, for the 
proposition that it is not reasonable to allow damages for the value 
of real property at a “speculative valuation” based on alleged pro
spective profits.220

In the case of Francis W’. Rice (United States v. Mexico),221 decided 
under the 1868 convention, $4,000 without interest was awarded on 
behalf of Rice, an American Consul who was imprisoned in Mexico in 
1852 and who claimed $50,000. He claimed that by the illegal action 
of Mexico he was deprived of realizing a large sum of money which 
he would otherwise have received from the hull and engines of a 
wrecked steamer which, owing to his imprisonment, he was not able 
to save from the perils of the sea, and that he was deprived of the fees, 
emoluments, and gains he would have realized in his official business. 
Umpire Lieber stated:

As to the portion of the damages claimed which may be imagined to arise out 
of consequential damages, the umpire desires to lay down as one of the requisites 
for consequential damages, that there must be a manifest wrong, the effect of 

which prevents the direct and habitual lawful pursuit of gain, 
"Fairly certain or the fairly certain profit of the injured person or the profit of 
profit” necessary an enterprize judiciously planned according to custom and 

business. A mere device of speculation, however probable its 
success would have been, or may appear to the projector, cannot enter into the 
calculation of consequential damages. The umpire finds it impossible to say what 
the loss of profits may have been to claimant, if there were any, for he cannot 
find out whether claimant pursued any distinct line of business.222

In the case of Pierre Lacaze (France v. Argentina) 223 the claimant
218IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 638, 641.
219 Nielsen's Report (1926) 588, docket 44.
220 Ibid. 598.
221 MS. Department of State, National Archives, Memorial, Opinions, docket 7.
222 Ibid.
223 II Lapradelle and Politis, Recueil des arbitrages international\x (1923) 290, 

297, 298.
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had been subjected to arbitrary arrest and unjust legal proceedings. 
He claimed damages for the disturbance caused his business and his 
loss of profits therefrom. The Arbitrators (March 19, 1864) declined 
to award damages on this account because his business was suffering 
from a deficit at the time of his arrest and profits would not otherwise 
have been made in the interim.

It was held in the case of Grandjean-Hauzeur (Belgium v. Ger
many),224 where a Belgian national had goods ready for immediate 
sale (an alleged contract having been made with a Polish national 
for the sale of the goods) and the goods were seized and sold by the 
German authorities in Germany, that the claimant was entitled to 
payment for the goods but not for the loss of use of the goods since 
they were designed to be sold immediately. Interest was allowed, 
however, from the date on which the disposal measures ordered by the 
German Government took place.

Frequently claims are made for the loss of the value of future or 
expected crops. Here too, the damage in order to be considered not 

too remote, speculative, indefinite, etc., must arise 
Loss of crops from the wrongful interference with the harvesting 

of a crop at least already in the ground with prospects 
of harvest. Where there are reasons for doubting that profits would 
have been realized from the crop, apart from the act giving rise to 
liability on the part of the respondent, damages for loss of profits 
are disallowed.225

The German-Mexican Claims Commission established under the 
convention of 1925 disallowed damages for the destruction or loss of 
crops pending harvesting as not a “direct damage” and as not author
ized under the terms of the convention.226

In the case of Aaron Brooks (United States v. Mexico),227 Brooks, an 
American national having little knowledge of cotton raising, had 
procured land in Mexico in 1864 for the purpose of raising cotton. 
Shortly thereafter war between Mexico and France occurred and his

224 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 9.
225 If a Tribunal does not allow prospective profits in any form, claims for loss 

of profits on future crops are, of course, denied. Helio Lobo states that the 
Brazilian-Bolivian Arbitral Tribunal “never took cognizance of claims for in
demnification of expected profits” and it accordingly disallowed claims for losses 
caused by the abandonment of rubber plantations by laborers and the conse
quent decrease in the amount of rubber extracted. (Helio Lobo, 0 Tribunal 
Arbitral Brasileiro-Boliviano (1910) 137 et seg.)

22« Ernesto von Raesfeld (Germany v. Mexico), ms. Opinions, docket 17; 
Waldemar Julsrud (Germany v. Mexico), ibid, docket 31; Messrs. E. Putt- 
kamer, S. en C. (Germany v. Mexico), ibid, docket 62 (“pending crops constitute 
*;perjuicios’ which the Convention does not include and which the Commission 
may not indemnify”).

227 MS. Department of State, National Archives, docket 898
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property was seized by the Mexican Army. He submitted a large 
claim ($85,000 and interest) against Mexico to the Commission 
established under the 1868 convention by the United States and 
Mexico. Among other items, he asked $20,000 for “consequential 
damages” in having to abandon his plantation and to seek other 
avocations, as well as large damages for loss of profits on cotton crops 
between the years 1864 and 1867. He was awarded $4,000. Umpire 
Iieber declined to award “consequential damages”, stating:

These potential and prevented profits, called consequential damages are but 
rarely and reluctantly allowed by Law, unless plainly fair. They are hardly 
ever allowed, if ever, when the injury done has been occasioned by an authority 
doing its bounden duty, and never when the injury suffered was inflicted by the 
authority doing its sacred duty to defend and to save the country.228

In the case of Hugo Valentiner (Germany v. Venezuela)229 a claim 
for 21,152.60 bolivares was submitted to the Commission established 
under the protocols of 1903, largely for the loss of a coffee crop. 
It appeared that in 1901 a detachment of Government troops came to 
the claimant's hacienda and that they took away by force the native 
and a few foreign laborers who were under contract with the claimant 
to pick a coffee crop then ready to be gathered. It was impossible to 
replace them for a period of 25 days and during this time a great part 
of the coffee ripened and was lost. The amount lost was alleged to 
have been more than 400 quintals, worth 45 bolivares a quintal. 
The German Government urged that the loss of the crop was “a nat
ural and proximate consequence of said illegal draft”. Venezuela 
urged that the draft was legal and that the loss of the crop was “an 
indirect damage, and remote and consequential”. Umpire Duffield 
stated:

The umpire is of the opinion that under the testimony in the case the loss of the 
crop is not a proper element of damage. It is extremely doubtful, in his opinion, 
whether it would be even if all the laborers who had been engaged to gather it 
had been illegally taken from the plantation.

It has been held repeatedly that the loss of future crops is too remote to con
stitute an element of damage where the owner was prevented by the wrongful act 
of another from planting and harvesting them. So, too, where the seller of an 
agricultural machine fails to deliver it within the time stipulated, it is held that 
the loss of crops through the deprivation of the use of the machine is not a proper 
element of damage against him. Also, where the owner of a crop is deprived of 
an animal with which to harvest them. But it does not appear in this case whether 
the deprivation of an animal was by a tortfeasor or because of a breach of 
contract. .

The same is held where the crop is lost by the loss of a servant or a slave. But 
it is, however, held in the latter case that where the owner of the crop can procure 
no other assistance he may recover compensation for the loss. (Sedgwick on 
Damages, Vol. I, p. 298, sec. 202, and the cases cited.) And it was held in 
McDaniel v. Crabtree, 21 Arkansas, 431, that where the defendant wrongfully

228 Ibid., Opinions.
229 Ralston’s Report (1904) 562.
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seized the plaintiff's negro the profits of a crop the plantiff expected to plant and 
cultivate by means of the negro were too uncertain to afford ground of recovery.

On the other hand, in an action of contract, it was held in Louisiana, in which 
the civil law obtains, that on the failure to deliver a sugar mill the purchaser 
may recover compensation for the crop lost. (Goodloe v. Rogers, 9 Louisiana 
Annual, 273.)

In Sledge v. Reid, 73 North Carolina, 440, the defendant wrongfully seized the 
plaintiff’s mule, which the latter intended to use to cultivate his crop. The loss 
of his crop was held both too uncertain and too remote for compensation. But 
Mr. Sedgwick says of this case (Sedgwick on Damages, vol. I, sec. 191):

“If the mule were intended to be used for the harvesting of a crop already 
matured, the loss would not be too uncertain.”

Access can not be had to these cases cited to ascertain the condition of the 
crops at the time of the injury or breach of contract. But in the case here pre
sented there are so many elements of uncertainty dependant upon conditions of 

weather, health, and industry of laborers preparing the crop 
Uncertain for shipment and transportation, and ultimate realization on
elements the crop, that the umpire is inclined to the opinion that the

damage would be too remote.
. . . • • • •

It results, therefore, that the proof fails to make out a case of illegal draft of 
any of the laborers of the claimant, except Beauregard; but as to him the proof 
shows he was absent from the plantation but a short time, and there is nothing 
in the evidence from which the amount of the value of his services, over and 
above his wages, can be computed. This item of the claim must be disallowed.280 281

In the case of Si Abd-el-Kader er Ezini (Great Britain v. Spain),231 
also known as the “Tetuan Orchards” case, one of the Spanish Zone 
of Morocco claims, examined and reported by M. Huber, Rapporteur, 
a claim was put forward by the British Government on behalf of 
claimants for losses suffered in the destruction of houses, fruit trees, 
crops, and the looting of cattle during the rebellion of certain tribes 
in the vicinity of Tetuan in Morocco after the occupation of the 
region by Spanish troops in 1913. M. Huber took the position that 
in so far as the damages were occasioned by military operations of the 
Spanish troops or of the tribes in rebellion, Spain was not liable; but 
that Spain was liable for the looting done by Spanish troops. Dam
ages were not allowed for the crops which the owners alleged they 
were unable to harvest owing to the insecurity of the district. It 
was reasoned that if the insecurity was such that it was impossible to 
collect them, then this condition was caused by the rebellion which 
did not give rise to liability on the part of the Spanish Government; 
that the result would be the same if the Spanish contention were ac
cepted, namely that the insecurity was never so great as to make it

280 IUd. 563-564.
281 Reclamations Britanniques dans la zone Espagnole du Maroc (Accord Anglo- 

Espagnol du 29 mai 1923), Rapports (The Hague, 1925) 67, 76-77, reclamation I.
At the same time M. Huber held that loss of rent on mills partially destroyed 

“constitutes direct damage, although remote”. (Ibid.)
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impossible to harvest the crops; and that it was impossible to leave to 
private individuals the option to gather crops or fruits, or to do noth
ing and seek reparation, instead, because they preferred, not to take 
the risks in harvesting the crops. The Rapporteur took the position 
that in any event the damages asked for were “indirect damages” 
suffered on account of the decision of the farmers to give up cultiva
tion, the prospects of which did not appear to them to be sufficiently 
promising to justify the risks involved; that it might be possible to 
admit claims for loss of profits if the authorities had forbidden the 
farmers to undertake work having a reasonable chance of success; 
that the question was one of lucrum cessans, in which the subjective 
estimate of the individual claimant formed an essential element; and 
that the British Agent had declared that there was no intention of 
claiming indirect and consequential damages—a position which, he 
stated, was “in conformity with international jurisprudence with 
respect to damages”.

In the case of Frances Irene Roberts, administratrix of the Estate of 
William Quirk (United States v. Venezuela),232 decided by the Com
mission established under the protocol of 1903, damages were claimed 
Profits on r ^or destruction of a crop by armed men claiming 
allowed011 Cr°PS to be “carrying out strictly the orders of General 

Alcantara”. The claimant’s husband, William Quirk, 
deceased, and H. L. Boulton & Co. had been engaged in an enterprise 
of raising sea-island cotton in Venezuela. Quirk was to manage the 
enterprise, raise cotton, and provide a small amount of the investment 
and was to be entitled to one half of the profits. Part of the crop of a 
particular year had been harvested and preparations were being made 
“to take in a second”, when the soldiers for whose action the 
Government was responsible, by pillage and threats made it unsafe 
for the harvest to be continued. The award of the Commission 
included compensation for the profits which would have been realized 
on the crop not harvested.

The German-Venezuelan Claims Commission established under the 
protocols of 1903 allowed damages in the case of Hermann Richter 
(Germany v. Venezuela) 233 for damages to growing crops. Umpire 
Duffield stated that, in the absence of clear evidence, he took judicial 
notice of the destruction apt to occur when troops occupy property 
on which there are growing crops.

In the Poggioli case (Italy v. Venezuela)234 the claimants had been 
wrongfully arrested, their property depredated, and their employ
ees driven away. Umpire Ralston of the Commission established 
by Italy and Venezuela under the protocols of 1903, in allowing certain

232 Ralston’s Report (1904) 142, 144-145.
233 Ibid. 575, 578.
234 Ibid. 847.
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of the items of damage claimed for the loss suffered, including an 
allowance for the loss and destruction of crops, stated:

An award is asked of 1,008,000 bolivars for the loss of the coffee crops, estimated 
at 14,000 quintals, during the three years of the enforced abandonment of the 
Poggioli plantations. In the opinion of the umpire, this claim is greatly exagger
ated. Payment for a large part of the crop of the year 1892 taken and destroyed 
by Government officials and others is provided for in this opinion, and the Poggio- 
lis returned to their properties in the latter part of the year 1894. The umpire 

believes he will be doing full justice if he makes an award for 
Cost of produc- 5,000 quintals at 72 bolivars per quintal (less 15 bolivars per
tion deducted quintal for the cost of production) or a total of 285,000 bolivars.

In the judgment of the umpire this loss was the direct result 
of the actions of the agents of the Government, joined with those of unpunished 
malefactors, and for which the Government was responsible, and is not at all to 
be classed as indirect, the umpire adhering to the rule in this respect laid down by 
him in the Martini case, no suggestion being made that considerable crops were 
not and could not have been made during the time in question.235

These claims for damages on account of the loss of crops reasonably 
expected are of course claims based on torts and not on the interference 
with contracts in existence for the sale of crops.

In another group of cases damages have been 
orvesseUnowed allowed for the loss of prospective profits on either 

cargoes or vessels.
The Commission established by the United States and Great Britain 

under articles XII et seq. of the treaty of November 19,1794, commonly 
referred to as the Jay treaty, in cases of wrongful seizure of vessels 
allowed the “net value of the cargo at its port of destination at such 
time as the vessel would probably have arrived there”.236 It held 
that “complete compensation for the loss and damage sustained by 
reason of the capture” included the allowance of damages for the loss 
of prospective profits. In his opinion in the case of The Betsey, 
Furlong master, William Pinkney, American Commissioner, pointed 
out:
... No compensation for an injury can be just and adequate which does not 

repair that injury; but he who wrongfully deprives me of a lawful profit, which I 
am employed in making, can not be said to afford me reparation until he has given 
me an equivalent for the advantages of which he has deprived me, to which advan
tages my right was as unquestionable as the right-1 had in the things from which 
they were to arise.237

Benjamin Whitworth and others, owners of the ship Boyne, Andrew 
Ewing Byrne and others, owners of the ship Monmouth, and Matthew 
Isaac Wilson, owner of the bark Hilja, British subjects, submitted 
claims against the United States for the unlawful warning off of the 
vessels from the coasts of the United States during the Civil War in

235 Ibid. 870-871.
238 IV Moore’s Adj. 121-123, 179.
237 Ibid. 273.
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the United States.238 The claims were subsequently arbitrated by 
the Commission established pursuant to articles XII et seq. of the 
treaty of May 8, 1871.

The Boyne sailed from Fleetwood, Lancashire, England, in March 
1861 with a cargo of coal destined for Savannah, Georgia, and in May 
following, when near the entrance of the harbor of Charleston, South 
Carolina, was boarded by an officer of the United States frigate Niagara 
who made an entry on her register warning her off the whole coast of 
the South of the United States. In consequence of the warning, she 
abandoned the voyage to Savannah and went to New York, [where she 
disposed of the coal at a rate stated to be much less than would have 
been received for it at Savannah. At the time of the warning off the 
actual blockade of Savannah had not been instituted and there was 
no sufficient blockade of any port south of Charleston. The owners 
of the vessel and cargo asked damages by reason of the loss on the 
outward cargo and on the return freight below that which the vessel 
would have earned from Savannah, and for the detention of the vessel, 
in all £6,460.13.0 and interest.

The Monmouth sailed from Liverpool in March 1861 with a cargo 
of salt, under written instructions to proceed to Charleston and deliver 
the vessel and cargo to consignees; if that port should be found block
aded, then to go to Savannah; and if she failed in getting a cotton 
freight at either Charleston or Savannah, then to go to St. Stephen, 
New Brunswick, and load with a cargo of deals for the return voyage. 
She arrived off the harbor of Charleston on May 12 and was boarded 
by an officer of the blockading vessel Niagara and warned off the coast 
of all the Southern States. The master of the Monmouth thereupon 
abandoned the voyage to Charleston and Savannah and went to St. 
Stephen where he disposed of the salt and took his return cargo of 
deals. The owners claimed damages by reason of loss on the salt and of 
return freight, short of what she would have received from Savannah, 
and costs, charges, and damages for the delay to which the vessel was 
necessarily subjected by reason of her change in destination—in all 
£10,672.10.0.

In the third case, that of the Hilja, where damages were disallowed, 
the vessel had sailed in ballast from Liverpool in March 1861 destined 
for Charleston. In the memorial of claimants it was alleged that she 
intended to load a return cargo of cotton for Liverpool at Charleston or 
Savannah. The vessel was boarded by an officer of the U. S. S. Niagai a 
and warned off the coast of the Southern States. It was alleged that 
the vessel was debarred by the warning from proceeding to Savannah, 
her alternative destination, and that she proceeded, instead, to Pug- 
wash. There was no information as to the earnings of freight by the

238 Hale’s Report (1874) 150, dockets 216, 315, and 467.
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vessel on the return voyage. Damages were claimed in the amount of 
£6,101.3.7, besides interest, based on the amount of freight which 
it was alleged the vessel would have earned by a return cargo of cotton 
from Charleston or Savannah.

The three cases were argued and submitted to the Commission to
gether. The United States contended that the warnings entered upon 
the registers of the three vessels, so far as they applied to unblockaded 
ports, were a clear error on the part of the officer giving the warning 
and had never been ratified by the United States; that the cases rested 
on the voluntary abandonment of the voyages by the masters of the 
vessels. As to the measure of damages, counsel for the United 
States claimed that in any event the anticipated earnings by freights 
from Savannah, at high rates, could not be taken into consideration; 
that such anticipated earnings were “speculative and illusory”; that 
the evidence showed that the market at Savannah, in respect both of sales 
of the outward cargoes, and of the rate of freights, was exceedingly 
irregular and violent in its fluctuations, and in effect a gaming mar
ket ; that it could not be assumed that the vessels could have secured 
return cargoes at Savannah in season to leave within the time-limit 
after the establishment of the blockade there; nor that they could 
have secured such rates of freight as were claimed in the respective 
claims; and that these claims were of substantially the same nature 
as the speculative and uncertain prospective profits rejected by the 
Geneva Tribunal (Alabama Claims), in the case of the claims for 
anticipated earnings and profits of captured vessels.

The Commission unanimously awarded $32,553 in the case of the 
Boyne; $40,843 in the case of the Monmouth, American Commissioner 
Frazer dissenting as to the amount; and it disallowed damages in the 
Hilja, British Commissioner Gurney dissenting. Damages were appar
ently allowed for the loss of expected profits in the first two cases. 
Commissioner Frazer stated, inter alia, in his opinion on the cases:

The allowance of prospective earnings by vessels was denied by the tribunal at 
Geneva unanimously. It is not, so far as I am aware, allowed by the municipal 
law of any civilized nation anywhere. The reason is obvious and universally 
recognized among jurists. It is not possible to ascertain such earnings with any 
approximation to certainty. There are a thousand unknown contingencies, the 
happening of any of which will render incorrect any estimate of them, and hence 
result in injustice.239

Johannes Rosing, as Umpire, stated in the case of the Col. Lloyd 
Aspinwall (United States v. Spain),240 arbitrated in 1870 in accordance 
with a special agreement of May and June of that year, a case wherein 
the Spanish authorities had wrongfully detained an American vessel 
in Cuban ports:

239 Ibid. 252.
240 2 Moore’s Arb. 1014.
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I miss particularly any statement as to the engagements the steamer in question 
was under when interrupted in her voyage, and every estimate of damages has 
therefore to be made on analogies and vague computations. While admitting 
that a government more even than an individual should be held to make most 
liberal compensation for an unwarranted interference with legitimate business, 
still the claims for damages would have to be circumscribed either as lucrum 
cessans or as damnum em,ergens. From this view I come to the following points 
for my guidance. I find that the steamer in question was interrupted in a voyage 
begun the 17th of January and by consequence of this act prevented from engaging 
in any other pursuits till, after having been released, she was ready again to sail, 
which she did, leaving Havana the 10th of May,v making, both days included, 114 
days to be considered. As to the rate of compensation $300 and even higher sums 
per day have been mentioned as what she might earn under circumstances. It is 
not asserted, however, much less proved, that she did earn as much when her 
business was broken up; it seems hardly probable that so small a steamer of 71.40 
tons, fit only for a despatch boat or tug, worth not more than $25,000, could 
expect such returns for any long period. In fact her owner and captain speak of 
round trips occupying 12 days, which she performed for $2000. It is not shown 
that her trade was of any regular character, assuring earnings even at this rate 
for any length of time. It is claimed that in the eight months preceding the seizure 
the steamer had earned in gross $34,700, to which statement no exception is taken. 
Eight months comprising 240 days, she might have earned under similar circum
stances during the 114 days in proportion the sum of $16,428.50. Under this 
supposition the steamer would have earned in one year more than double her 
value. I will give her the benefit of these most favorable circumstances; no allow
ance however can be made at the same time for all ordinary expenses for running 
the ship and keeping her in proper condition.

Therefore I cannot award the whole bill of repairs, made out at Havana, but 
only one half of the same which may be occasioned by the exposure of the ship in 
her protracted idleness, say $1,000. Other expenses I cannot recognize, as rather 
1 arger ones of similar character would have been occasioned by her being in service.241

In 1885 Baron Blanc, the Italian Minister at Madrid, awarded 
damages in the case of the Masonic (United States v. Spain)242 for loss 
of prospective earnings. The vessel had been illegally fined and 
seized by Spanish authorities at Manila (after arrival at that place 
under stress of weather) on the ground, which afterwards proved un
founded, that 22 cases of petroleum mentioned in the manifest were 
missing. In his “Memoir” 243 concerning the reasons for the decision, 
Baron Blanc—after explaining his allowance for the value of the 
vessel—stated, with reference to the value of the earnings:

The claimant appraises them at $5,000 annually net. Whilst refusing that 
indemnity, in consequence of the reports which represented the ship as not being 
worth being repaired and unable to render profitable service, yet the Spanish 
Government recognizes in principle the admissibility of proofs of ordinary and 
reasonable earnings of a vessel in good condition and ready to go to sea. >

The proofs produced in the arbitration having established that the Masonic 
was in a normal state, in good condition of service and ready to go to sea after

241 Ibid. 1015.
242 Ibid. 1055, 1062.
242 Ibid. 1064.
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repairs which it has not been shown would have exceeded an ordinary character, 
the undersigned considers himself bound to determine the probable value of the 
earnings lost by the claimant on account of the seizure. It is certified by witnesses 
not interested in the claim that from 1874 to 1877 the net profits of the Masonic 
had not been less than $5,000 a year.

The same valuation presented by the claimant has been incidentally discredited 
by the Spanish Government as exaggerated, noting that the rates of freight at the 
time of the seizure were lower than ever before, a remark which would give to 
the earnings of the Masonic in 1897 a decisive importance in the valuation of 
probable profits for subsequent years.

The charter party, produced in authentic form by the claimant, proves that for 
the transportation by the Masonic from New York to Nagasaki, whither it was 
bound, of 7,500 (16,500?) cases of petroleum, there was paid 47J4 cents per case, say 
$7,837.50. It is alleged, but not proved, that the claimant would have received, 
besides, a supplementary fee of 5 per cent, the customary commission, say $391.87.

It is proved that Bursley, a New York merchant, declaring that he considered the 
Masonic as a ship of good service, was negotiating to charter the Masonic back 
from the Philippines to New York, offering $8 per ton of freight (50 per cent 
greater than the register tonnage), say about $6,500; it is alleged, but not proved, 
that the claimant would be entitled to the same 5 per cent customary commission.

The voyage of the Masonic from New York to Nagasaki and back, feasible in 
one year, would therefore have paid, if the seizure had not intervened, from 
$14,000 to $15,000.

The valuation of the expenses, for a sailing vessel of 540 tons register, it does not 
seem ought to exceed two-thirds of that amount.

The documents produced do not furnish the undersigned with data to modify, 
by reason of the oscillations of the prices of freights after the year the seizure took 
place, the valuation which would result from the above of the probable earnings 
for the following years.

In general, it does not appear unreasonable to admit that a well-classed vessel, 
which has not reached the end of her normal duration, produces annually 12 
per cent of her cost of construction.

The undersigned must therefore admit the annual payment of $5,000 as net 
earnings lost from the 7th of May 1879, that is to say, two months after the seizure, 
which took place on the 7th of March, a time deemed necessary for the repairs 
to be made at Hong-Kong, up to the date of the arbitral decision.244

In the Orinoco Asphalt case (Germany v. Venezuela)245 the claimant 
company had been engaged in the business of mining and shipping 
asphalt when two of its vessels were illegally detained in a Venezuelan 
port by Venezuelan authorities on account of an illegal blockade. 
Under the circumstances, it was virtually a certainty that the vessels 
would have earned full freight during the period of their detention. 
The Commission organized under the protocols of 1903 awarded an 
amount in lieu of freight for the period of detention.246

In the case of The Newchwang (Great Britain v. United States)247 
decided under the special agreement of August 18, 1910, the United 
States was held liable for injury done to the British steamship New-

244 Ibid. 1066-1067.
246 Ralston’s Report (1904) 586.
248 Ibid. 588-589.
247 Nielsen’s Report (1926) 411, 414.
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chwang when the U.S.S. Saturn collided with her. Demurrage for the 
deprivation of use was allowed but not damages for the loss of prospec
tive profits. The Tribunal (Henri Fromageot, President) stated that 
there was insufficient evidence as to the extent of loss of profits and 
that the compensation for the deprivation of use must be computed 
according to the ordinary rule of demurrage.248

In the Norwegian Claims case,249 against the United States, decided 
at The Hague on October 13, 1922 under the terms of the special 
agreement of June 30, 1921, Norway claimed $11,669,281.92 with 
interest (later $13,223,185.00 not including interest) on behalf of 
fifteen Norwegian owners of shipbuilding contracts whose contracts 
and ships in process of building pursuant thereto and other ship
building materials were requisitioned by the United States Shipping 
Board Emergency Fleet Corporation in 1917. The United States 
was willing to pay the Norwegian nationals what it considered to be 
“just compensation” ($2,679,220) but Norway insisted upon an 
amount based on the high value of shipping contracts in the open 
market at the time of the requisitioning. The Tribunal constituted 
at The Hague awarded $11,995,000 in favor of Norway, subject to a 
counterclaim of the United States. Apparently, the value of the 
contracts as claimed included the element of prospective profits. 
The Tribunal stated:

Just compensation implies a complete restitution of the status quo ante, based, 
not upon future gains of the United States or other powers, but upon the loss of 
profits of the Norwegian owners as compared with other owners of similar 
property.250 251

The decisions as to the allowance or disallowance of prospective 
profits for the destruction of vessels or cargo,261 are not uniform.

On March 4, 1836 John K. Kane published the ample notes which 
he had retained on the United States - French spoliation cases, decided 
by an American Board of Commissioners, pursuant to the convention 
of July 4, 1831. With reference to the attitude of the Commission on 
the subject of remote and consequential injuries, he stated:

2. These classes include nearly all the claims for consequential injuries which 
were allowed by the commissioners. In general, the claimant was held not to have 
substantiated his case under the treaty, unless the injury which he complained of 
was certain in its amount, as well as directly referable to some act of the French 
government. The manner in which the board was organized, the ex parte nature 
of its investigations, its want of power to command the presence of witnesses, or 
to call in the aid of a jury—all precluded it actions as a court to liquidate damages. 
And had even the commission been constituted differently, it might well be

248 Ibid. 419.
249 Scott, The Hague Court Reports (2d ser. 1932) 39-82.
250 Ibid. 73.
251 See also Damages in International Law, vol. II, ch. V, pp. 1241, 1146, 1192.
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doubted, whether the fund of indemnity could under the treaty be applied to other 
cases than those in which a certain wrong had been sustained 

Must have been a by the spoilation of property. For this reason the commis- 
"certain wrong” sioners refused to enter upon the inquiry, whether an unlawful 

detention had deprived the claimant of profits which he would 
otherwise have earned; and where the release of a vessel was delayed till after 
the commencement of war between the United States and Great Britain, and she 
was captured by the enemy on her return voyage, this loss was held to be too 
remotely consequential to be the subject of a reclamation against France.262

The case of the Esther was one of the claims of the United States 
against Peru passed upon by the Attorney General of the United 
States under the act of Congress of August 8, 1846,253 a lump-sum 
settlement having been made between the United States and Peru 
under the terms of the convention of March 17, 1841. In that case 
an American vessel had been wrongfully seized and condemned by 
Peruvian authorities in 1822 and 1823. Loss of freight which might 
have been earned but for the condemnation was claimed and the 
amount was computed on the basis of freight earned during a previous 
voyage. The Attorney General disallowed this item of the claim, 
stating that:

. . . The sixth item for loss of freight not earned falls clearly within the rule 
of speculative damages and is therefore inadmissible. No allowance can be made 
for prospective profits or speculative damages in any case ... 252 * 254

Count Sclopis, President of the Geneva Tribunal established by the 
United States and Great Britain pursuant to the treaty of May 8, 
1871, announced on June 19, 1872 that the so-called indirect-damage 
claims would not be considered by that Tribunal,265 and the Tribunal 
in its “Decision and Award” of September 14, 1872, awarding the 
United States $15,500,000 in gold, stated with respect to prospective 
earnings that—

And whereas prospective earnings cannot properly be made the subject of 
compensation, inasmuch as they depend in their nature upon future and uncertain 
contingencies:

The tribunal is unanimously of opinion—
That there is no ground for awarding to the United States any sum by way of 

indemnity under this head.268

The subsequent act of Congress of June 23, 1874, under the terms 
of which the First Court of Commissioners of Alabama Claims was 
organized in the United States for the distribution of the amount 
received underj the Geneva award, forbade the allowance of prospective 
profits. The act stated:

252 Notes on Some of the Questions decided, by the Board of Commissioners under 
the Convention with France, of 4th July 18S1 (1836) 60 et seq.

213 9 Stat. 80.
254 5 Moore’s Arb. (1898) 4591, 4597.
25s J. C. Bancroft Davis, Report (1873) 21, 22.
254 Ibid. 55.
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. . . And in no case shall any claim be admitted or allowed for or in respect to 
unearned freights, gross freights, prospective profits, freights, gains, or advan
tages ... 257

Under such circumstances the First Court of Commissioners of 
Alabama Claims disallowed prospective profits. In the case of the 
Justina nineteen prisoners had been put on board the vessel and she 
had been ordered to proceed directly to Baltimore. But for this the 
Justina would have stopped at the West Indies for a cargo to Balti
more. The value of the vessel for freighting purposes during the time 
lost was claimed before these Commissioners. Indemnification was 
made for the cost of transportation of men and for their board and for 
a small amount of personal property used, but damages for the loss of 
use of the vessel were disallowed.268

In the case of The Winged Racer, claims were presented to the First 
Court of Commissioners of Alabama Claims for the value of cargo 
destroyed by the Alabama. The value of the cargo at the time and 
place of shipment plus charges paid and interest—not its probable 
value at its port of destinationr-was awarded.269

But the same Court of Commissioners allowed net freight to be 
earned under an existing charter. Such freight was not considered to 
constitute prospective profits or freight where the voyage had been 
entered upon. For example, where a vessel had sailed under a 
charterparty with cargo aboard she was held entitled to net freight for 
the whole voyage, in accordance with the terms of the charter, though 
destroyed by an insurgent cruiser, when but one day out.260

By Administrative Decision No. I the Mixed Claims Commission, 
United States and Germany, established under the terms of the agree
ment of August 10, 1922, decided that the financial obligations of 
Germany to the United States on behalf of its nationals under the 
Treaty of Berlin embraced:

(A) all losses, damages, or injuries to them, including losses, damages, or in
juries to their property wherever situated, suffered directly or indirectly during the 
war period, caused by acts of Germany or her agents in the prosecution of the 
war . . .* 280 281 282

The decision was announced on November 1, 1923. On May 12, 
1925, Administrative Decision No. VII was made by the Commission 
(Umpire Parker for the Commission) on the subject of “Claims for 
Loss of Earnings or Profits and for Loss or Damage in Respect of 
Intangible Property”.262 Commissioners Anderson and Kiesselbach

257 18 Stat. 245, 247-248.
268 John Davis, Report (1877) 21.
269 Ibid. 58, 65-70.
280 Buck and Spofford and sundry other claimants, ibid. 78.
281 Decisions and Opinions 1, 2.
282 Ibid. 273, 308.
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were in disagreement on the subject of the allowance or disallowance of 
prospective profits. Umpire Parker held that they should not be 
allowed “save in certain excepted cases”. He stated:

The Umpire decides that, save in certain excepted cases, Germany is not 
obligated under the Treaty of Berlin to make compensation for loss by American 
nationals (1) of prospective personal earnings as such or (2) of prospective profits 
as such growing out of the destruction of property, but holds that the earning 
power and the then value of the use of the property destroyed may be taken into 
account with numerous other factors in determining the reasonable market value 
of such property at the time and place of destruction, which value, with interest 
thereon as heretofore prescribed by this Commission, is the measure of Germany’s 
liability. The Umpire further decides that, save in certain excepted cases, the 
provisions of the Treaty of Berlin dealing with damage to property are limited to 
physical or material damage to tangible things. But two or more different 
estates or interests in a tangible thing may exist at the same time, the sum of 
which equals a full, complete, absolute, unconditional, and unencumbered owner
ship of the whole, and it is important to avoid confusing the nature of the damage 
to tangible things, with the nature of the estate or interest in those tangible 
things damaged or destroyed. Ui^der the Treaty a thing can have but one value, 
but several estates or interests may inhere in it.

The excepted cases mentioned above are those resulting from damage or injury 
to the property, rights, or interests of American nationals in German territory as 
it existed on August 1, 1914, by the application either of exceptional war measures 
or measures of transfer as those terms are defined in the Treaty. In such cases 
a different rule obtains.* 268

Umpire Parker also stated:
America’s representatives who participated in the making of this Treaty under

stood Germany’s Pre-Armistice commitments with respect to property to mean 
“direct physical damage to property of non-military character” and with respect 
to physical injury to mean “direct physical injury to civilians.” This view was 
accepted in principle by the representatives of the other powers and it was agreed 
“that reparation should be limited to what might actually be called material 
damage.”

The Treaty itself bears ample evidence of this intention to restrict property 
damage to “material damage,” to “physical damage” resulting from the applica
tion of physical force in some form to tangible property. Force was the only 
measure which Germany could apply for the infliction of damage beyond her own 
territorial limits. '

The Reparation Commission, constituted under the Treaty of Versailles and 
expressly clothed with authority to interpret the Treaty, in construing para
graph 9 held that it does not authorize claims “for compensation for the loss of 
enjoyment or of profit from the property affected or for supplementary expenses 
incurred in order to get the advantages which normally would have been obtain
able from the property.”

The report of the British authorities in submitting the British Reparation 
Account to the Reparation Commission recites that

“In calculating the amount of damage in each case only damage caused
by specific acts of Germany and her allies, or damage directly in consequence

268 Ibid. 308-309.
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of specific hostilities or specific operations of war, has been included, and 
indirect and consequential damage has been excluded. * * *

“* * * Compensation amounting to a very large sum has also been claimed 
in respect of loss of earnings or business profits owing to the claimants being 
kept in internment, or, in the case of seafarers, in respect of loss of wages or 
salary during the time they were unemployed owing to their ship having 
been torpedoed, and these elements of claim have also been disregarded as 
being indirect or consequential damage.”

In connection with the item in the British account for damages “by air raid or 
bombardment from the sea” this explanation is made:

“* * * All cases of indirect and consequential damage have been rejected, 
as well as those cases in which there is no clear evidence that damage was due 
to an act of aggression by the enemy. * * *

“* * * Claims in respect of loss of business, profits, goodwill and other 
consequential damage of a like nature have been excluded. * * *”
. . • . . " • *

... In computing the reasonable market value of plants and other proper
ties at the time of their destruction, the nature and value of the business done, 
their earning capacity based on previous operations, urgency of demand and 
readiness to produce to meet such demand which may conceivably force the then 
market value above reproduction costs, even the goodwill of the business, and 
many other factors, have been taken into account. But this is quite a different 
thing from assessing damage for loss of prospective earnings or profits for a period 
of years computed arbitrarily or according to the earnings of competitors whose 
properties were not destroyed, and the awards made by this Commission do not 
embrace the items claimed of prospective earnings or prospective profits.284

In the case of the Atnerican-Hawaiian Steamship Company (United 
States v. Germany)264 265 266 damages were disallowed by this Commission for 
the loss of use or enjoyment of a vessel—the Kansan—while the ship 
was being repaired. The Commission stated:

. . . Suffice it here to point out that (save in cases arising in German terri
tory) the provisions of the Treaty of Berlin defining Germany’s obligations to 
compensate for property injured or destroyed limit such obligations to physical 
or material damage to tangible things and do not extend them to damages in 
the nature of the loss of profit, the loss of use, or the loss of enjoyment of the 
physical property injured or destroyed. It is quite true that this treaty rule 
does not follow that established by the jurisprudence of England and of America 
to the effect that the loss of profit from or the use of a vessel pending repairs of 
injuries resulting from a maritime tort is a proper element of damage to be taken 
into account in determining the amount of the tort feasor’s liability.286

The value of the probable catch of whaling or fishing vessels is 
compensated in the majority of cases.267 While such 

"catch”CXpeCted l°sses have t>een disallowed in some cases, particularly 
by Tribunals disallowing prospective profits, the valid

ity of their allowance, apart from the limitations of a specific treaty or
264 Ibid. 317, 318, 319, 331.
265 Ibid. 843, docket 6454. .
266 Ibid. 844.
267 See Damages in International Law, vol. II, ch. V, pp. 1252 ei seq., for cases 

where damages have been allowed for the loss of the probable catch of fishing and 
whaling vessels.
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act under which the Arbitral Tribunal is created, seems to be well 
established.

CONTRACTS

Prospective profits are often allowed in contract cases on the theory 
that they were within the intention of the contracting parties. But 
since only such damages may be allowed as are reasonable, it may be 
that it is more reasonable to expect profits where contracts are in 
existence and that the loss of a claimant having a contract is capable 
of more positive and satisfactory proof.268

In the case of Daniele de Caro (Italy v. Venezuela)269 there was 
presented to the Italian-Venezuelan Commission established under 
the protocols of 1903 a claim for indemnification for the alleged loss 
of profits sustained on account of an unlawful blockade of the port of 
Guanta proclaimed by the Government in August 1902, at a time 
when the port was in the possession of revolutionists. It was claimed 
that in October 1902 the claimant ordered a cargo of kerosene, rice, 
flour, etc., from a firm in New York (the value of the cargo was not 
stated) but that the firm refused to forward the cargo, assigning as the 
reason therefor that the Consul General of Venezuela in New York 
would not authenticate invoices for Guanta. In exchange for the 
cargo described, the claimant had intended to ship hides and skins.

The Commission was asked to accept the theory that but for the 
blockade the claimant’s importations would have been, during the 
months it lasted, of the same average amount as they had been during 
the preceding seven months, with the profits calculated at 12 percent. 
The claimant also asked damages for the interruption of his export 
trade. Umpire Ralston held that the non-effective or paper blockade 
was illegal. As to the indemnity, he said:

The umpire can not accept the idea that the claimant is entitled to average 
business profits for the months of the blockade, reckoned upon possible importa
tions and exportations and based upon the imports and exports of any preceding 
period, as he would be compelled to ignore the fact that during a large part of the 
time of the noneffective blockade there was continuous fighting in and about 
Guanta and Barcelona. ... To assume business profits for such a period at 

all analogous to those obtained during the time of business 
War conditions quiet would be to grossly violate the probabilities of the situa

tion. It is not to be supposed that during a period of destitu
tion, plundering, and destruction of all sorts De Caro would have successfully 
carried on any business whatsoever.

The umpire, therefore, finds it impossible to accord any profits, even upon the 
goods he ordered from Neuss, Heslein & Co. [of New York], and these are the only 

goods that the proof shows were ordered at all by De Caro 
Goods ordered from abroad during the time in question. He would find 

difficulty in awarding, even under favorable circumstances, 
speculative profits upon goods which had never been forwarded to or received by 
the claimant.

288 See other cases arising in contract discussed in chapter VI, ante.
288 Ralston’s Ranort a9Q4> 810. 816.
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The situation as to the 6,000 hides and 150 packages of pelts proposed by De 
Caro to be exchanged for the goods in question, is somewhat different. He was 

entitled to sell or exchange these goods without interference 
Hides contracted and he had the opportunity of doing so. This opportunity 
for sale was lost and he was not able to sell or exchange them until

many months after. He is entitled to the difference, as nearly 
as it can be estimated, between the value of the goods in October, 1902, and their 
value at the time of the final sale, plus charges for taking care of them in the 
meanwhile.270

In the de Caro case a distinction was made between profits on 
contracts of purchase and profits on contracts of sale. Where the 
claimants were about to ship cattle under existing contracts271 and the 
authorities of the respondent Government unjustifiably refused to 
grant clearance to the ship on which they were to be transported, 
damages were allowed to the extent of the loss suffered.272 273

But where the claimant, Ford DiXj27Z an American then in Vene
zuela, had a contract to supply cattle to a firm in Cuba and, by the 
breaking of his contract through the seizure of his cattle by successful 
revolutionists in Venezuela, was compelled (he alleged) to pay $1,875 
as damages, the amount of the damages alleged to have been paid 
was disallowed by Umpire Ralston of the United States-Venezuelan 
Commission established in 1903. Losses from the interruption of the 
business of the claimant were held to be “too remote and consequen
tial”274 * to entitle him to compensation. Indemnity was awarded for 
the cattle seized by the Venezuelan soldiers but not for the alleged 
loss on cattle sold on account of the disturbed state of the country 
in order that the claimant should not lose all to the Venezuelan 
Government. The Umpire held that the latter loss was “too re
mote”.276

In the case of Antippa c. Etat allemand, decided by the Mixed Ar
bitral Tribunal established by Greece and Germany, a claim was pre
sented under article 297 (section 4 of the Annex) of the Treaty of 
Versailles, for damages for the sinking by Germany of the Antippa,

270 Ibid. 817.
271 Sueh a distinction was also made in the claim of Martini & Co. (Italy v. Vene

zuela), discussed ante, ch. VI, p. 1669; Ralston’s Report (1904) 819, 843-846.
272 G. Lalanne and H. Ledour (France v. Venezuela), Ralston’s Report (1904) 

501, Commission established under the protocol of February 19, 1902 (owner 
who was unable to sell forty-five head of cattle awarded 4,000 bolivares for loss of 
prospective profits; and owner of ship awarded expected freight on forty-five 
head of cattle, expenses of delay, etc.)

Domingo Maria Ballistini (France v. Venezuela), ibid. 503, 504, same Commis
sion (5,000 bolivares awarded for loss on cattle not shipped and thereafter sold 
at a loss).

273 Ralston’s Report (1904) 7.
27*Ibid. 9.
276 Ibid.
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a Greek vessel, during the period of Greek neutrality.276 The vessel 
had been chartered by the French Government to be ready for service 
immediately after she had concluded the voyage on which she was 
destroyed. The Tribunal allowed not only the value of the vessel 

but also the value of the expected profits, estimated 
Normal profits not according to the profits that would have been 

realized under the pending contract but according to 
the profits normally to be expected from a vessel of the type of the 
Antippa, such average freight to be determined with the aid of 
experts.277

Where the claimant has a contract with the respondent government 
for the breach of which the latter is responsible, damages for the loss 
of anticipated profits have been allowed where they were reasonably 
to be expected.278

Apart from those cases where the allowance of prospective profits
is barred by the terms of submission,279 claims for the

Contract loss 0f prospective profits in connection with claimsclaims—profits A r
disallowed based on contract have been disallowed on a number

of other grounds.
- 276 yii Recueil des decisions des tribunaux arbitraux mixtes (1927) 23.

277 For other cases where damages have been allowed or disallowed for loss of 
freight, see Damages in International Law, vol. II, pp. 1146 et seq.

278 See, for example, the following cases: The Delagoa Bay and East African 
Railway Company or Lourengo Marques or Katherine A. MacMurdo case (Great 
Britain and the United States v. Portugal), ante, pp. 1694 et seq. (concession for build
ing a railroad within three years with right to operate the Railroad for ninety-nine 
years, at the end of which time it was to become the property of the respondent 
Government; contract rescinded by Government of Portugal, which took possession 
of the railroad; average prospective profits (lucrum cessans) awarded; expected 
annual income computed and capitalized by the Tribunal established under the 
protocol of June 13, 1891).

Dr. Marion A. Cheek (United States v. Siam), 1897 For. Rel. 461-480; ante, 
pp. 1646 et seq., arbitrated under an agreement of July 26, 1897 (profits awarded on 
the number of teakwood logs that would have been taken out yearly on basis of 
previous years’ output, where Siamese Government violated claimant’s ten-year 
concession).

Robert H. May (United States v. Guatemala), 1900 For. Rel. 648-674; ante, 
pp. 1704 et seq., arbitrated pursuant to a protocol of February 23,1900 and a supple
mental protocol of May 10, 1900 ($41,588.83 gold allowed for estimated profits 
that would have been earned had the Government not prevented the performance 
of a one-year concession for the operation of a railroad, based on net profits of 
first six months).

Sergent Malamine (France v. Great Britain), XXV Hertslet’s Commercial 
Treaties (1910) 253-259 (profits on postal subventions, less amounts to cover risk 
and expenses, awarded).

278 The act of Congress of June 23, 1874, providing for the establishment of the 
First Court of Commissioners of Alabama Claims in the United States, to distribute 
the $15,500,000 received by the United States from Great Britain pursuant to 
the terms of the award of the Geneva Tribunal of 1872, expressly prohibited the 
allowance of prospective profits. (18 Stat. 245, 247-248.) One of the claims
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In the case of John Belden (United States?;. Mexico),280 decided by 
Umpire Thornton of the Commission established under the convention 
of 1868, damages were awarded for the loss of rent on a building 
forcibly occupied by Mexican troops, at the rate of $150 Mexican gold
Footnote 279—Continued.
presented to the Commission organized thereunder was that of Lorenzo F. Fisler, a 
photographer, who was on his way to China on the ship Talisman when it was 
captured by the Alabama and whose clothing and stock in trade, etc., were destroyed. 
(John Davis, Report (1877) 19, docket 404.) Fisler showed that at the time of 
the capture he had an agreement with a firm in China, the conditions of which 
were that in return for his professional services he was to receive a salary of $100 
Mexican a month and expenses, or in lieu thereof, a one-fourth share in the profits 
of the business; that, immediately upon his arrival at Shanghai, thirteen months 
after the date when the Talisman would have reached her destination had she 
not been destroyed, he entered into the employ of that firm and received compen
sation equal to one fourth of the profits. It was alleged that on this basis, during 
the thirteen months he was delayed, his share of the profits would have been 
about $2,600 gold. Fisler proved that the value of his property actually de
stroyed was $1,180 gold. If to this sum is added “the premium on gold the day 
when the Talisman was destroyed, we have $1,772.80”, the amount for which 
judgment was entered. It appears, therefore, that the claim for compensation 
for loss of profits under the contract was disallowed. No opinion was delivered 
by the Commissioners in the case.

Under article VI of the protocol of December 19, 1901 between the United 
States and Salvador, containing provision for the settlement by arbitration of the 
claim of the Salvador Commercial Company and other citizens of the United States, 
stockholders in the corporation styled El Triunfo., Ltd. against the Government of 
Salvador, it was stipulated:

If said tribunal finds that any liability is established, it shall have full 
power to grant complete, just and legal relief to the parties; the damages 
awarded shall be fully compensatory but shall not include any which are 
merely speculative or imaginary. [II Malloy, 1570.]

A concession had been granted, in that case, by the Government of El Salvador, 
for a period of twenty-five years, to the claimants assignors for the exclusive 
privilege of steam navigation in the port of El Triunfo. Illegal proceedings in 
bankruptcy were had in the absence of officials of the claimant corporation, and 
thereafter the Government had granted the concession to others. The claim 
was arbitrated by Henry Strong, Chief Justice of Canada, Don M. Dickinson, of 
Michigan, and Dr. David Castro, Chief Justice of the Supreme Court of Salvador, 
who on May 8, 1902, “On the clear and certain evidence before us, without 
involving ourselves in speculation, but computable on the uncontradicted and 
direct evidence presented”—as stated in the opinion of the majority of the 
Commission (Messrs. Strong and Dickinson)—found “the value of the franchise, 
computed without reference to future or speculative profits or any speculative 
or imaginary basis whatever” to be $750,000. (1902 For. Rel. 838, 857, 859,
862, 872.)

The majority of the Tribunal stated:
Under the terms of the protocol and by the accepted rules of international 

courts in such cases, nothing can be allowed as damages which has for its 
basis the probable future profits of the undertaking thus summarily brought 
to an end. [Ibid. 872.]

as° MS. Department of State, National Archives, docket 113.
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a month together with interest thereon, but damages were not allowed 
for the claimants alleged loss on account of his failure to sell the 
property at a high price on the ground that such damages were “of 
the nature of consequential damages and therefore inadmissible”, 
since there was no “actual contract for the sale of the property, the 
execution of which was rendered impossible by the forcible occupation 
of the building by Mexican Troops”.281

The Bluefields Fruit & Steamship Co. case was presented to the 
Nicaraguan Claims Commission established in 1911. The claim
ant, an American corporation, as successor to the Bluefields Steam
ship Co., Ltd., sought $471,529.83 on account of the cancelation in 
1912 of a concession procured in 1904 from the Nicaraguan Govern
ment, granting the exclusive right to navigate by steam, etc., the 
Escondido River and its affluents for a period of twenty-five years, 
the concessionaire to pay the Government of Nicaragua $15,000 
annually. One of the principal items of the claim was for the loss 
of estimated profits during the remainder of the term of the concession.

The Commission held, inter alia, that the contract 
Illegal contract was illegal (in that it was a monopoly prohibited by the 

Nicaraguan Constitution) and that future profits 
could not be claimed under an illegal contract.282

The Casablanca Commission, organized to settle the claims of 
foreign nationals arising out of the bombardment and looting of 
Casablanca, August 5-7, 1907, refused to allow claims for loss of 
prospective profits. In the case of Jacob Bibas (United States v. 
Morocco),283 claimant alleged that he and another were in business 
and that the profits to be made from the sale of goods (bought with 
the money loaned by Bibas to the other party to the partnership) 
were to be divided. The Commission held that the only award that 
could be made should be based upon the estimate of the value of 
goods which might have been in the debtor’s shop at the time of the 
looting. It disallowed claims for loss of profit “even where the proof 
of such loss of profits was amply substantiated by account books and

a" ibid.
282 Schoenrich's Report (1915) 52-53.
283 MS. Department of State, Hoffman Philip to Secretary Knox, April 16, 

1909, numerical file no. 2151/335-341, enclosure 3.
The property of the partnership of Mordecai Elgrissi and Joseph Bohana had 

been looted and destroyed during the bombardment of Casablanca. Jacob 
Bibas presented a claim to the Casablanca Commission as a creditor of Elgrissi. 
He was informed that his remedy was by course of law in the local courts against 
the firm and that the only parties who could claim before the Commission for 
the loss of property by the looting were the members of the partnership. (Ibid. 
claim 2.)
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other proof”. In the case of John Cobb (United States v. Morocco) 
£50 (1,250 francs) were claimed and proof of loss of profits for twenty- 
five days at the rate of £2.0.0 a day was submitted. This item of the 
claim was stricken out by the Commission as an indirect loss.284

In the case of the brig William, Robinson Potter, owner (United 
States v. Mexico), decided by the Commission established under the 
convention of April 11, 1839, Umpire Roenne allowed damages in the 
amount of $2,101 with interest when the vessel was wrongfully detained 
by Mexican authorities from August 3 until August 11, 1829, not 
apparently for loss of passengers engaged for the passage of the boat 
to Habana, but as a fair and reasonable compensation for the use of 
the vessel while she was illegally embargoed and forcibly employed 
in the public service of Mexico. The amount allowed included $1,750 
for transportation of troops, and for consumption of provisions, as 
well as for damage caused by soldiers.285

The majority of instances wherein damages are disallowed for loss 
of alleged prospective profits arising from contracts, 
are those wherein the probability of such profits is 
doubtful.286

In the matter of Alsop & Co. (United States?;. Chile) 287 damages were 
claimed by the United States on behalf of American nationals predi
cated in part upon the loss of profits on certain silver mines located in 
Bolivia, under a contract with Bolivia whereby the latter, in order to 
satisfy certain indebtedness, granted the right to work the mines, the 
profits to be allocated to the debt and to the claimants’ credit. 
Thereafter, the company was able to secure possession of certain 
mines but the operation thereof was not profitable, and other mines 
were not reduced to possession when war between Bolivia and Chile 
intervened. Under the treaty of peace between Bolivia and Chile, 
Chile secured possession of the territory on which the mines were 
located and assumed liability for certain obligations of Bolivia, includ
ing, it was held, the obligations to Alsop & Co. Part of the claim 
presented by the United States against Chile included the estimated

Profits not 
probable

284 Ibid. Hoffman Philip to Secretary Root, November 2,1908, numerical file no. 
2151/254-268, enclosure 1. A claim for profits in the amount of $3,000 (9,740.25 
francs) was also stricken out by the Commission as an “indirect loss”, in the 
case of Joseph R. Cazes (United States v. Morocco), ibid, enclosure 9.

285 MS. Department of State, National Archives, see particularly the opinions 
of Baron Roenne of July 10 and July 31, 1841.

286 See the case of Messrs. Punchard, McTaggart, Lowther & Co. (Great Britain 
v. Colombia), ante, ch. VI, pp. 1692-1694.

287 1910 For. Rel. 138; 1911 For. Rel. 38-53. The case is discussed at length 
ante, pp. 1662 et seq.
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profits which the company calculated it would have made if it had 
secured possession of the mines, possession having been denied by 
the Government of Chile. His Britannic Majesty, George V, as 
amiable compositeur, to whom the claim was referred for settlement, 
in conformity with the protocol of December 1, 1909, held, in an award 
of July 5, 1911, that Chile was not obligated to put the company in 
possession of the mines; that even if she were, the company could not 
recover for possible profits since there was “ really nothing to indicate 
that such profits would have arisen”.288

In the case of the Heirs of Henry F. Rudloff (United States v. Vene
zuela),289 decided by the Commission established under the protocol 
of 1903, the claimants’ predecessor had procured a concession in 
February 1893 to build and operate a public market in Caracas and in 
September following the Venezuelan authorities had declared the 
contract void, suspended the work, taken possession of the property, 
and demolished the work which had been done. When a claim was 
presented to the Commission, Venezuela was held liable for having 
wrongfully abrogated the concession without proper judicial proceed
ings.

The claimants sought 3,698,801 bolivares as damages, computed
as follows:

Bolivares
Estimated income from rentals for eighteen years.................................. 8, 168, 500
Amount spent in construction and expense............................................... 78, 232
Amount paid for policemen's wages............................................................ 8, 645
Damages to credit......................................................................................... 600, 000

8, 855, 377
Less cost of building, interest, maintenance, and payment of municipal

rents, as per contract............................................................................ 5, 156, 576

Total Damages................................................................................  3, 698, 801

This sum was the equivalent of $711,307.90 United States gold. 
Doctor Grisanti (Venezuelan Commissioner) stated that the amount 
claimed was exceedingly exaggerated and agreed to grant indemnifica
tion in the amount of $75,745 United States gold. No further ex
planation of the basis for the amount of the award which he recom
mended is contained in his opinion.290 Commissioner Bainbridge 
(American Commissioner) agreed to the allowance of this sum. He 
stated:

The learned counsel for Venezuela contends, not without reason, that the 
damages thus claimed are in their greater parts remote, unascertained, and 
indirect.

The contract provided that Rudloff should have during the period of eighteen

8881911 For. Rel. 47, 48.
289 Ralston’s Report (1904) 182.
290 Ibid. 199-200.
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years therein designated the exclusive management and the collection of the 
proceeds of the market, and that he was to offer yearly at public 
auction the localities. It contained no agreement for the payment to him by the 
Government or the municipality of any sum whatever. The adventure was on 
his part wholly speculative, and his income therefrom was dependant upon the 
sale of localities, the payment of the rentals by the lessees, the success or failure 
of his management, and other indeterminate contingencies. Under these cir
cumstances any estimate of the pecuniary advantages derivable from the contract 
is necessarily conjectural. Damages to be recoverable must be shown with a 
reasonable degree of certainty, and can not be recovered for an uncertain loss.

All that the claimants pretend to prove here, all indeed that 
Profits uncertain from the nature of the case it is possible for them to prove, is that 

their predecessor in interest might have obtained the income 
claimed if the Government had not broken the contract. They are necessarily 
unable to prove with reasonable certainty that he could or would have obtained 
it. The case presented here is not that of the loss of the prospective profits of an 
established business, nor is it that of the loss of the ascertained profits derivable 
from a contract unperformed. It is simply that of the loss of the expected 
profits of a business venture wrongfully prevented of fulfillment by the defendant 
Government, and for these expected profits the claimants can not recover, because 
they are wholly unable to show that a profit would have been made. It is true 
the general rule of damages for the deprivation of real property is the value of its 
use—the rental value. But it has been held by respectable, authority that when 
the defendant destroyed a building in course of construction by the plaintiff, the 
prospective profits which the plaintiff might have made by renting the building 
are not recoverable. (Bingham v. Walla Walla, 3 Wash., 68.) The damages 
claimed in this item are speculative and contingent, and can not form the basis 
of an award.

The claim for “loss of credit” is not supported by sufficient evidence and indeed 
the damages alleged in that respect, as involving the intervention of the will of 
the other parties, are too remote and consequential.291

In the case of Lorenzo A. Oliva (Italy v. Venezuela),292 decided by 
the Commission established under the terms of the protocols of 
1903, a claim was presented for 2,158,807 bolivares, of which 50,369.37 
bolivares were awarded. Oliva was held to have been wrongfully 
expelled from Venezuela. At the time of his expulsion he had a con
cession contract (which he had entered into in July 1900 with the 
municipal council of the Libertador Department of the Federal 
District) for the construction of a pantheon in a cemetery in Caracas. 
He had closed his business in Habana, arranged to raise the money 
necessary to construct the pantheon, and was arrested and expelled 
when he was about to commence work. In addition to 40,000 boli
vares claimed on account of the expulsion, large damages were claimed 
on account of the practical loss of the concession and elaborate calcula
tions were made as to the probable number of deaths in Caracas during 
the period of the concession, the number of bodies that would have 
been interred within the pantheon had it been built, and the probable 
profits arising from each sepulture.

191 Ibid. 198.
292 Ibid. 771.
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In awarding damages for the expulsion of the claimant and for the 
loss sustained on account of the interference with his concession (limit
ing it to the amount expended in procuring the concession and to a 
reasonable allowance for the time lost in connection therewith), Umpire 
Ralston disallowed the claim for estimated profits. He stated:293

. to be borne in mind that the concession was not exclusive 
in its nature. Any number of concessions might have been 
given, the effect of which would have been to render this one 
valueless. Furthermore, the number of interments in this 
pantheon and the possible profits on each interment are so 

absolutely uncertain that they could not be accepted as a basis of calculation in 
an ordinary civil tribunal, much less in an international one.

The umpire is asked to allow the loss to which it is said Oliva is subjected, 
because of being compelled to dispose of his stock of goods in Habana at a reduced 

price, to enable him to go to Caracas and enter upon the ceme- 
Sale of goods tery concession. So many elements enter into a matter of 
at loss this sort that the umpire can not accede to this suggestion.

The goods may have been sold at a reduced price, because of a 
falling market, because of their age, or for other reasons he is incapable of appreciat
ing, all the surroundings not being presented to him.

. . . It is .

Possibility of 
competition; 
uncertainty

PROFITS CONSIDERED 

Value

While the possibility and the probability of the realization of pro
spective profits is an important element in assessing the value of 
property, the influence of the expectation of such profits on the mere 
valuation of property is not considered as the allowance of damages for 
prospective profits eo nomine.

The Mixed Claims Commission, United States and Germany, estab
lished under the terms of the agreement of August 10, 1922, held that 
under the terms of the Treaty of Berlin Germany was not liable to 
make compensation for loss by American nationals of prospective 
personal earnings as such or of prospective profits as such growing 
out of the destruction of property, but that claims for earning power 
and the then value of the use of property at the time of its destruction 
might be taken into account, together with numerous other factors, 
in determining the reasonable market value of such property at the 
time and place of its destruction.294 *

2W Ibid. 781.
204 Administrative Decision No. VII, Opinions Dealing With Claims for Loss of 

Earnings or Profits and for Loss or Damage in Respect of Intangible Property,
Decisions and Opinions 273, 308, 331. See Damages in International Law, vol. 
II, pp. 1243-1250.
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Interest

In lieu of 
profits

Frequently it is expressly stated that interest is allowed in a given 
case in lieu of anticipated profits. At times this is done because the 

tribunal apparently feels that it may not grant damages 
for the loss of expected profits and at other times, 
because the tribunal is apparently not entirely satisfied 

with the reasonableness of the demand for prospective profits or the 
certainty of the amount thereof.

The Mixed Commission established by Spain and the United States 
in accordance with article XXI of the treaty between the two countries 
of October 27, 1795, disallowed claims for expected profits in a number 
of cases. In the case of the brigantine Nymph (Webb master), cap
tured off the West Indies by a Spanish squadron in January 1794 and 
detained seventy-eight days at Fort Dauphin, the original cargo was 
seized and sold without legal process and a different cargo was carried 
on her return voyage to the United States. The Commission awarded 
$46,118 with interest for the injury to the vessel, for cargo taken by 
the captors, for the value of extra provisions purchased, for demurrage, 
for freight, including certain charges on the return cargo. It disallowed 
the claim for extra wages of seamen on their return to the United States 
in view of the allowance for return freight and also disallowed the 
claim for indemnification for “Loss sustained in consequence of the 
detention of Property and Profits which would probably have arisen 
had the same been invested in West India produce . . . interest 
being allowed in lieu thereof”.296 Likewise, in the case of the Snow 
Eliza (Lovetfl master) decided by the same Commission, indemnity 
claimed in the amount of $18,597.33 for damage sustained and for 
profits which it was alleged “would probably have accrued on Coffee 
intended to be purchased and contracted for at Cape Frangois had the 
said Vessel not been captured” by a Spanish armed schooner, was 
declared not admissible, in view of the allowance in lieu thereof of 
interest at 6 percent per annum from June 10, 1794, to the date of the 
payment of the award.296 So also, in the case of the brigantine 
Aurora (Sage master), the same Commission disallowed the claim 
for $1,553.80, claimed “as a reasonable mercantile profit”, interest 
having been allowed in lieu thereof.297

In the case of Mercy Mitchell, Administratrix of the Estate of Jethro 
Mitchell (United States v. Mexico) a claim was presented to the

296 MS. Department of State, National Archives, Awards 6-7. 
298 Ibid. 10-11.
297 Ibid. 14-15.
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United States-Mexican Commission established under the terms of 
the convention of April 11, 1839, because of loss of specie in the amount 
of $4,887.12 which the Mexican authorities admitted having seized 
and which was not returned. The total amount claimed was $12,620, 
including expenses, interest, etc. Umpire Roenne made an award of 
$4,887.12 and interest at 5 percent from October 12, 1822 (the date 
of seizure) to the day of actual payment, and $50 as costs without 
interest. The rate of interest allowed was that which the Mexican 
Commissioners agreed to award. The American Commissioners 
had urged, however, that in as much as the taking was wrong
ful the damages should be assessed on the basis of the act being 

tortious rather than contractual, that instead of 
Rate where allowing simple interest at the rate prevailing in
ITavTb^en^n- Mexico as urged, interest at the rate prevailing at the 
vested disallowed home of the claimant where the money would 

have been invested (such interest to be compounded) 
should be awarded.298

In the case of Frederick Bronner (United States v. Mexico) decided 
by the Commission established under the convention of 1868, damages 
were claimed for the value of certain goods imported into Mexico and 
confiscated by Mexican customs authorities on the ground that they 
were imported in violation of the customs regulations. The decision 
of the Mexican Tribunal holding that there was an intention to defraud 
the revenues and that the goods were confiscable was held to be so 
unfair as to constitute a denial of justice. Umpire Thornton allowed 
the claimant an amount equal to the “original value of the goods 
with the costs of freight, landing, etc.” with interest. He stated that 
he had “not taken into consideration the profit upon the sale of the 
goods because he thinks that the loss of this is sufficiently compensated 
by the assured interest of six per cent per annum at the end of a 
number of years”.299

In another case, that of George L. Hammeken (United States v. 
Mexico),300 301 also decided by Umpire Thornton, $95,454.54 was 
awarded as indemnification for a railroad seized by a de facto govern
ment in Mexico. In allowing that amount, together with interest 
from “an equitable date” at the rate of 6 percent per annum, the 
Umpire took occasion to state that:

. . . The certainty of a smaller interest upon the compensation allowed is 
much more substantial than imaginary consequential gains.801

In the case of Thomas W. Mather, Surviving Partner of Mather & 
Glover (United States v. Mexico)302 a claim was presented .to the

298 MS. Department of State, National Archives.
299 MS. Department of State, National Archives, docket 115.
303 Ibid, docket 158.
301 Ibid.
302 Ibid, docket 178.



INDIRECT AND OTHER DAMAGES 1869

same Commission for $417,935.56 based upon the seizure and deten
tion of specie and other property in 1850 by Mexican customs author
ities who erroneously concluded that the specie was being transported 
in violation of the fiscal laws of Mexico. The Supreme Court of 
Mexico had approved a decision of the District Court of Matamoros 
ordering that the property be returned and rejecting the claim for 
damages caused by the detention and seizure of the money, and the 
money had been returned.

The Commissionershaving disagreed, the claim was submitted for 
decision to Umpire Lieber who allowed interest at 12 percent on the 
principal sum detained from the date of its seizure to the date of its 
return to the claimants and interest at 5 percent thereafter, together 
with costs, and an allowance for expenses, but made no allowance for 
loss of profits which might have been made in raising sheep had the 
money been used for that purpose.303

In the case of Fausto Mora & Aurelio Arango (United States v. 
Spain)304 305 damages were claimed by the United States before the 
Spanish-American Commission, established under the agreement of 
1871, on behalf of an American firm whose property in Cuba had been 
wrongfully embargoed in 1870 by the Spanish authorities, under the 
erroneous impression that the firm or one of its members was aiding 
in the insurrection. Count Lewenhaupt as Umpire stated, in his 
decision making an award in favor of the firm on account of “stoppage 
of business with Cuba during the embargo”, that—
It does not seem, that any similar case has been decided by the Commission, 
but it is usual in such cases to award indemnity for prospective earnings. The 

loss is, however, in the present case of a very speculative 
Profits spec- character as depending upon most uncertain contingencies, and 
ulative; interest therefore the only allowance made is the sum of $3,255 in the 

nature of interest on the capital of the firm, which is stated 
in the record to have been $184,300.

The Commissioners appointed to settle the American claims for 
indemnity arising out of the Boxer uprising in 1900 in China, allowed 
the invoice price of sixty-six cases of pigs' bristles, consigned to Flint, 
Eddy & Co., the claimants, plus export duty, dues and shipping 
charges, lighterage, freight, and Consular fees, or $4,636.32, plus 
interest ($748.22) at 7 percent from June 20th, 1900, a total of $5,
384.54, but disallowed the claimant's estimated profits of $1,363.68.306

In the case of Orinoco Asphalt Company (Germany v. Venezuela) 
damages were claimed because of the alleged loss of profits sustained 
when the Venezuelan Government blockaded certain of its ports

303 Ibid.
804 Ibid. 24 United States and Spanish Claims Commission, unpaged, docket 50.
305 ibid. Minister Conger to the Secretary of State, October 24, 1902, 120

Despatches, China, no. 1130, claim no. 181.
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then in the hands of insurgents. Since she was unable to maintain 
the blockade by force, Venezuela was held liable in damages by the 
Commission established in conformity with the protocols of 1903.

Umpire Duffield held that in the absence of a show- 
Where unable ing of the “actual damage”, “a fair, and perhaps 
damage Interest the only> measure of damage” was interest on the 
allowed’ amount for which the product of the mines of the

company would have sold during the period of 
stoppage of traffic.306

In the case of Corinne B. de Garmendia (United States v. Vene
zuela),307 the American-Venezuelan Commission established in con
formity with the terms of the protocol of 1903 had before it a claim 
for damage arising from the demolition, in the public interest, of an 
ice plant belonging to the claimant's husband. In measuring the 
indemnity properly payable to the claimant by the Venezuelan Gov
ernment because of the destruction of the property, it was held that 
the “actual value of the property and interest thereon for the time 
payment was wrongfully delayed” was the proper measure.308 Ameri
can Commissioner Bainbridge, for the Commission, in disallowing a 
large claim for the loss of rent of the property, stated that:

. . . After the destruction of the ice house by the Venezuelan authorities,
de Garmendia could have no claim for being kept out of the use of the property, 
but only one for the equivalent value of the property in money and interest 
thereon for the time he was without fault of his own kept out of the use of that 
sum.309

John Baptiste Ferreol Ponsot Monnot,310 an American citizen, con
ducted a store at Amacura, British Guiana, for the purpose of supply
ing men employed by him in collecting balata gum, as well as for the 
sale of supplies and a general trading business. When the Commis
sion between the United States and Venezuela was established in 
conformity with the protocol of 1903, a claim was presented by the 
United States on his behalf for $206,681.12 arising out of losses 
alleged to have been sustained when Venezuelan authorities (in Decem
ber 1900) seized his goods and closed his store on the ground that 
the goods had been smuggled into Venezuela. However, it was estab
lished at the trial that the goods had been imported by him while the 
territory was still in British possession and a decree of dismissal was 
entered in the case. The Supreme Court of Finance in Caracas 
affirmed the decree of dismissal of the lower court on March 16, 1903. 
Monnot stated that his representative was expelled from Amacura; 
that in January 1901 the greater part of his goods were removed and

806 Ralston’s Report (1904) 586, 589. •
so? Ibid. 10, 13. '
808 Ibid. 13.
308 Ibid.
3io Morris’ Report (1904) 379.
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sold; and that men who owed him took advantage of the situation 
and ran away, taking with them the gum they had gathered. He 
also claimed that during 1901 he was unable to put his men to work 
and that he lost the profits for that season.311 As to the amount of 
indemnity, Commissioner Bainbridge stated:

Only partial restitution was made to the claimant after the dismissal of the 
case. He is entitled to compensation for the proximate and direct consequences 
of the wrongful seizure of his property. In the similar case of Smith v. Mexico, 
decided by the United States and Mexican Commission of 1839 (4 Moore, Int. 
Arb., 3374) an award was made for the value of the property lost or destroyed 
pending the judicial proceedings, with a reasonable mercantile profit thereon.

. . . Interest is allowed upon the balance of $4,297.05 
Interest allowed [for goods seized less amount previously reimbursed, salaries 

paid, and expenses in consequence of the law suit] at 3 per 
cent per annum from December 4, 1900, to December 31, 1903, the anticipa
ted date of the final award by this Commission.312

A total of $4,692.08 United States gold was allowed.
In the case of Beni-Madarij Rzini (Great Britain v. Spain),313 one 

of the Spanish Zone of Morocco claims, the claimant asked that 
the indemnity for his cattle which had been seized and slaughtered in 
a raid by Spanish troops against other tribes on June 16, 1913, a 
slaughter which was not justified by military necessity, should include 

the possible or probable natural increment of the 
cattlement° cattle. He estimated this loss at $1,940 Hassani 

annually. The position taken by M. Huber, Rap
porteur (December 29, 1924), was that this part of the claim must be 
disallowed; that the loss of possible or probable increment of animals 
did not constitute direct damage; and that compensation for probable 
profits must be found in “the normal interest on the capital value of 
the animals”. .

CONCLUSIONS

In determining the value to be placed upon a reasonable expecta- 
tation of profits it is proper to make certain deductions. Only net 
profits are allowable in any event. All charges for freight, storage, 
Deductions insurance, fees, duties, and other probable expenses 

antecedent to the accrual of the expected profits, as 
well as amounts received, are to be deducted in order to make a rea
sonable evaluation of the probable gain that has been thwarted. 
Moreover, the ability of the claimant, together with his intentions,

311 Ibid. 380.
312 Ibid.
313 Reclamations Britanniques dans la zone Espagnole du Maroc (Accord Anglo- 

Espagnol du 29 mai 1923), Rapports (The Hague, 1925) 132, reclamation XXV.
The claimant had been paid $23,600 Hassani in 1920 for the value of the cattle.
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other interests, etc., may be considered in determining whether the 
claimant, under the conditions which he faced, or would have faced, 
prior to the realization of future gains, would have been able to realize 
such gains. Not only the claimant’s condition but also the condition 
of the property to be used in the acquisition of future gains, are prop
erly considered. Likewise, the conditions generally prevailing in the 
neighborhood or vicinity where the profits were to be obtained, to
gether with the probable attendant risks, are to be weighed in forming 
a judgment as to whether profits were reasonably anticipated aud 
prevented by the act for which the respondent is liable. However, 
the absolute certainty of prospective profits can scarcely ever be 
established in as much as in all cases they are to be realized infuturo. 
It is the worth of the expectation of future profits, appropriately dis
counted, that is to be considered in cases where an award for the 
loss of prospective profits is proper.

Whether the claim is for the loss of profits arising from a tort or from 
a contract, the claimant must ordinarily show that the loss of profits 
arose from an established or existing business, occupation, investment, 
or contract, and that prior experience in the business, occupation, or 
investment, or in the execution of the contract which was wrongfully 

breached or interfered with by the respondent gov- 
Modes of^com- ernment, indicated that future profits were probable,
profits UtUrC In computing the profits, whether from an established

business, etc. with prospects of profits or from a con
tract with prospects of profits, the average amount of profits earned 
during preceding years has been adopted as one method of computing 
profits reasonably to be expected. The period of years varies from 
one to five or more years depending upon the availability of figures, 
the similarity of the circumstances, etc. At times, the only figures avail
able are those of the profits of a preceding six-month period or even a 
shorter period. They, of course, may be considered—along with 
other factors—in determining the profits reasonably to have been 
anticipated by the claimant.

In other cases, the profits of similar enterprises during the same gen
eral period are used as a criterion for determining the probable amount 
of the profits lost. This method has been frequently followed in 
determining the extent of the loss of prospective “ catch” of fishing 
vessels or the price of products in a given vicinity or market. In 
determining the probable catch of a fishing vessel the catch of other 
vessels, of the same size, during the same season, at the same grounds, 
may be resorted to in estimating the damages. For instance, in the 
case of The Kate, decided by the Tribunal established by the United 
States and Great Britain under the special agreement of 1910, damages 
were awarded for the loss of the probable catch of the Kate based on
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50 percent of the number of seals caught by the Dora Sieward, a larger 
vessel, sealing in the same season, at the same grounds.314

Such methods are not infallible guides. They are to be used with 
circumspection. If the “preceding-years” method is followed the 
peculiarities of the preceding or subsequent years should be borne in 
mind and appropriate deductions or enhancements in the figures made. 
If the “similar-ventures” method is used the peculiar nature of the 
claimant’s vessel, equipment, etc., should be considered in making 
the estimate of the damages suffered.

^ In the Delagoa Bay Railway case (Great Britain and the United 
States v. Portugal),315 the expected income of a railroad for the build
ing and operation of which the claimants had a concession which 
had been interfered with, was capitalized on the basis of the co
efficient of yearly increase of the transporting capacity of the rail
road in order to determine the value of the railroad. A somewhat 
similar procedure was followed in the case of the Ozama Bridge (United 
States v. the Dominican Republic) where the value of a bridge which 
was built and operated under a concession was estimated as of a 
given time. 316

The damages dealt with in the main in this chapter which have 
been disallowed, have been variously defined as those damages that are 
indirect, accessory, incidental, consequential, or extraneous. They 
have been defined as damage not resulting from the principal damage; 
as damage suffered by other than the person directly affected; as 
damage in the nature of a repercussion. They have also been de

fined as those, not the proximate result of the original 
SlowafdeDOt injury or wrong; as those, not the legal result of the 

wrong of which complaint is made; as those, not the 
natural or normal consequence of the wrong on which the liability 
is predicated; as those, not occurring immediately; as those, remotely 
resulting; or as those that are speculative, contingent, uncertain, 
or indefinite. In certain types of frequently recurring cases it is 
fairly certain that the damage will be classified as “indirect” or 
“remote”, etc. Although generally disallowed, in a few instances 
damages that have been classified as indirect damages have been 
allowed apparently on the ground that the damage sustained was 
clear and certain and that it was the normal consequence of the wrong
ful act of which complaint was made. In whatever manner the 
damage that is not allowable may be defined or described, it is 
evident from the decided cases that the definition alone, or the rule 
adopted, does not decide the case.

114 Nielsen's Report(1926) 472, 477-478.
Ante, pp. 1694-1703.

816 See ante, pp. 1674-1676, where the method employed in estimating the value 
of the bridge is described.
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Where factors other than that of which complaint is made and for 
which responsibility attaches have concurred in bringing about the 
loss or damage suffered—including the acts or omissions of the 
claimant himself—or where, as is sometimes stated, it is found that 
an outside factor interrupts the “chain of causation” between the 
illegal act and the damage, the damage is usually held to be remote, or 
indirect, or not the proximate result of the wrongful act or omission.

In deciding a new case, classifying a new set of circumstances, 
there may be other factors influencing the decision than 

Other factors the “facts” as stated in the memorial or evidence.
There is in many instances a balancing of other 

interests, public or private, expressed or unexpressed. To what 
extent should damages be assessed under the law of nations in a case 
where the injury alleged is highly speculative? To what extent would 
the respondent government be encouraged to improve its treatment 
of aliens by decisions such as this one? What would be the effect 
of the decision on the fair and prompt settlement of international 
claims? Would the lump sum from which the award is payable be 
sufficient to pay awards based on damages that are to a certain degree 
conjectural? Such considerations as these, and a multitude of others, 
are bound to affect decisions. .

There is an apparent desire on the part of international tribunals to 
avoid punitive or exemplary damages. The assessment of damages 
is a civil and not a penal act. To keep damages within the limits of 
those “reasonably” suffered and, accordingly, to be compensated, is 
one method of holding that the respondent government should not 
be burdened with punitive or vindictive damages. It should also 
be said—to the credit of international arbitration as it has been 
generally conducted in the past—that the explanation of so much 
discussion of indirect damages, remote damages, etc., appears to 
reflect a desire on the part of arbitrators to keep the amount of 
damages payable in appropriate cases within reasonable limits; and 
that there is an evident desire on the part of arbitrators or those 
charged with the settlement of international claims not to allow 
unreasonable amounts, viz, neither more than the respondent should 
or can reasonably be expected to pay nor more than the claimant 
should reasonably expect to receive.
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RATE OF EXCHANGE
INTRODUCTION

.Treaties and conventions at times contain provisions with respect 
to the rate of exchange to be followed in calculating the amount of the 
payments or of awards to be made pursuant thereto.1 At other times, 
arbitrators issue orders announcing their position with reference to 
the rates of payment as between the currencies of the countries in
volved.2

Courts established under local law express the amount allowed in 
their decisions in the currency of the country in 
which the forum is located.3 The rule was stated 
by Lord Lindley, M. R., in 1898 in the English case 
of Manners v. Pearson & Son 4 as follows—

speaking generally, the Courts of this country have no jurisdiction to order 
payment of money except in the currency of this country. Whatever sum 
is ordered to be paid, whether for principal, interest, or damages, must be ex
pressed in English money, or such order cannot be enforced by the ordinary writ 
of execution.*5

1 See, for example: article 1 of the convention of January 8, 1808 between the 
United States and Great Britain, I Malloy 610, 611; articles 1 and 3 of the con
vention of April 30, 1803 between the United States and France, ibid. 511, 512; 
paragraph 19 of the agreement of May 5, 1829 between Great Britain and Brazil, 
La Fontaine, Pasicrisie internationale (Bern, 1902) 91, 92.

By exchange of notes and memoranda in 1904, China and the powers 
agreed that the portion of the indemnity provided for in the final protocol of 
September 7, 1901, relating to the Boxer uprising, which was to be paid in monthly 
instalments, should be reckoned by the rate of gold exchange for any month and 
should be “the average rate of gold exchange for the whole month”. (1904 For. 
Rel. 181-183.)

2 The Commissioners appointed by the United States and Great Britain pur
suant to the convention of February 8, 1853 issued an order with respect to the 
rate of exchange applicable to the awards made by them. (Report of the Deci
sions of the Commission of Claims under the Convention of February 8, 1858 (1856) 
77.) This Commission sat in London and usually made its awards in dollars, 
though at times it stated the amounts in both dollars and pounds sterling.

The United States-Peruvian Commission established in accordance with the 
convention of December 4, 1868 adopted an order on December 15, 1869 estab
lishing the rate of payments of their awards, whether in Peruvian silver sols or 
American gold dollars, “at one sol and eight centavos to the United States gold 
dollar”. (MS. Department of State, National Archives.)

31 Sedgwick, A Treatise on the Measure of Damages (9th ed. 1920) 538, sec. 273.
4 [1898] 1 Ch. 581.
6 Ibid. 587. See also post, p. 1880, for a further discussion of this case.

1877
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The courts of the United States also hold that they cannot enter a 
judgment expressed in terms of foreign money. Judge Blatchford 
in the case of The Edith* for example, stated:
... As a decree by a court of the United States for the payment of money 

can be made only for the payment of so many dollars of some species of money 
that is made lawful money by a statute of the United States, it follows that the 
recovery in these matters must be for so many dollars in gold and silver coin, 
lawful money of the United States, as are equivalent to the number of pounds 
sterling, lawful money of Great Britain, expressed in the notes and mortgages, 
with the agreed interest added, at the rate of conversion before stated.6 7

However, this does not prevent a court from allowing a greater or less 
sum of the money of the forum in the judgment, in view of a fluctua
tion in the rate of exchange subsequent to the date the debt became 
due or subsequent to the date on which the injury occurred. Justice 
Story in commenting on the so-called “ Mixed money” case in Sir 
John Davies’ Reports 8 stated: '

. . . The court do not seem to have considered that the true 
value of the English current money [in which the award was 
given] might, if that was required by the bonds, have been paid 
in Irish currency, though debased, by adding so much more as 
the par.

Commissioner Nielsen, American member of the 
General Claims Commission established under the 
convention of September 8, 1923, stated in the case of 
George W. Cook (United States v. Mexico):9

. . . With respect to legal tender paper money, it must of course be borne in 
mind, as has been pointed out, that when a claimant is awarded a sum in gold, 
the translation of that amount into the equivalent of what he would have received 
on the date an obligation was due in accordance with the evidence of rates existing 
at the time, does not involve a question of enforcing a payment in gold values of 
some separate obligations which the claimant never possessed, nor a question as 
to the propriety of the issuance of such money.10

Problems connected with the subject of monetary conversion may 
arise either (a) in relation to the determination of the amount of the 
damage done or the loss sustained or (b) in connection with the payment 
of the indemnity after the amount of the original loss has been 
determined.

QUANTUM OF THE AWARD
CONTRACTS

In assessing damages the rate of the exchange adopted may materi
ally affect the quantum of the award depending upon the date adopted

6 Fed. Cas. No. 4281 (S.D.N.Y. 1871).
7 Ibid.
8 Story, Commentaries on the Conflict of Laws, etc. (8th ed. 1883) 433, sec. 313, n. 2.
9 Opinions of the Commissioners (1931) 162, docket 1353.

10 Ibid. 166.

Amount of judg
ment

would bring it to

Payment in 
gold
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for determining the rate of exchange. The date adopted will, in turn, be 
affected by the nature of the particular case to be decided, i.e., 
whether the case is one arising in tort or in contract. In other words, 
the date of conversion will depend upon the date when the injury 
was done or the obligation arose.

In the case of Cash v. Kennion11 it was held by the High Court of 
Chancery, Lord Eldon speaking, that where a debt was payable in 

London, though the contract was made in Jamaica
tarfcVto^kce" of anc^ the money was received in Jamaica by the agent 
payment of the creditor, the commission for procuring remit

tance of the debt was payable by the debtor.
In the case of Scott v. Sevan12 * an action was brought in England

to enforce a judgment recovered in the Supreme Court of Jamaica
in 1827 for the amount of £15,541.16.8 “current

Actual rate of money of the island of Jamaica”. At the trial before excnange at date T - t #
of judgment Lord Tenterden, C.J., at the London sittings after 

Trinity term 1829, Scott, the creditor, proved that 
£140 currency, taking the rate of exchange at par, was equivalent in 
value to £100 sterling, the usual method of reducing currency into 
sterling being to divide the amount by 7 and multiply by 5. The 
defendant contended that the actual rate of exchange should be 
adopted despite the practice pointed out by the plaintiff. The court 
was of the opinion that the actual rate of exchange as of the date of 
the judgment approximated more nearly payment in Jamaica in the 
currency of that island.

The case of Bertram v. Duhamellz decided in 1838 on appeal, 
arose out of the following circumstances. In the latter part of the 
year 1827, Thomas and Peter Philip Duhamel, merchants and ship
owners in the Island of Jersey, dispatched the GaspSe with a general 
cargo for Rio de Janeiro. On her voyage she was captured by a 
vessel belonging to Buenos Aires—the Republic of Buenos Aires then 
being at war with Brazil—and carried into Buenos Aires. A por
tion of her cargo was condemned as prize and the proceeds of the 
remainder were paid over to the house of Bertram, Le Breton and Co., 
as agents for the owners.

The master of the ship had orders to procure a return cargo with 
the proceeds and he accordingly applied to the agent of Bertram, 
Le Breton and Co., for bills on London or gold to enable him to 
proceed to Montevideo for a cargo of hides. The agent promised to 
procure bills and to remit them by a packet which would proceed 
to Montevideo within a few days. Thereupon the master left Buenos 
Aires on October 17, 1828 and arrived at Montevideo on October 21

11 11 Ves. 314 (1805).
12 2 B. & Ad. 78 (1831).
12 2 Moore P.C. 212 (1838).
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following. While at Montevideo the master received a letter from 
the agent advising him that it was impossible at that moment to 
remit the amount of the proceeds ($20,452.05). On November 1, 
the master replied to the effect that in the circumstances the money 
should be kept and placed at the best advantage to the account of 
the owners.

On April 18, 1829, Thomas and Peter Duhamel commenced an 
action in the Royal Court of the Island of Jersey against three of the 
partners of the house of Bertram, Le Breton and Co., of . Buenos 

Aires, domiciled in Jersey, to account to the creditors 
Rate of exchange for $20,452.05, the net produce of the cargo sold at 
on date due Buenos Aires, calculated at one shilling and eight 

pence per dollar, according to the rate of exchange 
prevailing at that place on October 17, 1828, with interest until 
the day of payment. The court decreed that the amount to be 
paid was $20,452.05, at the rate of one shilling and eight pence per 
dollar, and allowed interest from October 28, 1828, with costs. On 
appeal, the judgment was affirmed, the court stating—
their Lordships collect from all the evidence, that the Appellants, having received 
the proceeds of the sale as agents for the Respondents, were bound to remit 
them, according to the requisition of the Captain and the express engagement of 
Chambers, to the Captain at Monte Video, to meet the purchase of a return 
cargo. And although the Captain, by his letter of the 1st November, advised 
the Appellants to retain the money till better times, he did so upon the repre
sentation of the Appellants’ agent, that it was impossible for them to remit the 
money to Monte Video at the time, and therefore their Lordships think that the 
letter of the Captain will place the Appellants in no better position than that 
which they occupied before.14

In the case of Manners v. Pearson & Son,15 an action was brought 
in chancery by Manners as the legal representative of Arthur Duff 
Morison, deceased, for account of what was due from the defendants 
for commissions earned under a contract between Morison and the 
defendants dated October 6, 1891. The contract was signed by 
Morison in Mexico and by the defendants in London, and by its 
terms the defendants agreed to pay Morison (1) £595.17.6 in 
English money on the execution of the agreement and (2) one cent 
in Mexican currency for every cubic meter of certain excavation works 
mentioned in the agreement, payable from time to time as and when 
it should be received by the defendants from the authorities of 

' Mexico. The sum of £595.17.6 was paid and so long as Morison 
lived the defendants paid him what became due under the contract. 
Morison died in 1894 and no one became his legal personal represent
ative until May 29, 1896, when the plaintiff took out letters of

14 Ibid. 217, 220-222.
“ [1898] 1 Ch. 581.
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Date account 
stated

administration on his estate. On June 11 following the plaintiff 
brought an action for an account and the action came on for trial on 
November 4, 1897, on which day the court declared that an account 
was due.

On November 13, 1897 the defendants delivered an account show
ing that a balance of $19,366 in Mexican currency was due to Morison’s 
estate on August 31, 1896, which sum they offered to pay in dollars, 
or in English money equal to the value of the dollars on November 
13, 1897. Since on August 31, 1896, the Mexican dollar was worth 
2s. 6d., and on November 13, 1897, it was worth only Is. 10#d., the 
plaintiff refused the defendant’s offer, contending that the value of 
the dollar should be ascertained at the several times the monthly 
payments became due, or, in the alternative, on August 31, 1896.

The Court of Appeal held that the plaintiff was not 
entitled to have the dollars converted into English 
money until the account was stated. Rigby, L. J., 

pointed out that an action for account in equity was “an action for 
the balance found due on the taking of the account, and not for the 
several items to be included in it”.16 17

In the case of Di Ferdinando v. Simon, Smits cfc Company, Limited,11 
Di Ferdinando, an Italian merchant, carrying on business in Milan, 
Italy, had purchased about twenty-five tons of sodium sulphide in 
England, which the defendants, a firm of shipping agents and shippers 
in England, had contracted to deliver in Milan on February 10, 1919. 
In an action by the plaintiff claiming damages for breach of contract, 

it was held that the defendants had converted the 
of°breach~date property, that the value of the property should be its 

value in Italy on February 10, 1919, and that the rate 
of exchange should be that existing between the Italian and British 
currencies on that date. On February 10, 1919, 31 lire were the 
equivalent of one pound, while on the date of judgment 62 lire were the 
equivalent of one pound. In dismissing the appeal18 from the 
judgment, Scrutton, L.J., explained:

. . . When a plaintiff claims damages for breach of contract to deliver
goods in a foreign country at a fixed date, the measure of damages is, if there 
is a market, the market value of those goods at the place where and on the day 
when they should have been delivered; and it is immaterial to prove that at th$ 
date of the judgment awarding the damages the goods were either worth more 
or worth less than they were at the date of the breach. . . . Therefore,
shutting out the change in the value of the goods after the date of breach, if the 
damages have to be assessed in the currency of a foreign country, the Court has 
to arrive at a figure expressed in a foreign currency. An English Court however 
cannot give judgment in foreign currency, there being no power to enforce such

16 Ibid. 591.
17 [1920] 2 K.B. 704.
18 [1920] 3 K.B. 409.
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a judgment. Therefore the Court must translate into English currency the figure 
arrived at as the damages in foreign currency on the date of the breach. Just 
as the Court has to exclude from the calculation of the damages the subsequent 
change in the value of the goods after the date of the breach so also it has to 
exclude the subsequent change in the value of the currency after the date of the 
breach; and for the same reason—namely, that the changes in the value of the 
currency are too remote a consequence of the breach to be taken into considera
tion by the Court.19 20

In the case of In re British American Continental Bank, Limited, 
Credit General Liegeois’ Claim™ the applicants were Belgian bankers 
carrying on business in Brussels. The British American Continental 
Bank, Limited, was a customer of the Brussels’ bankers and kept a 
current account with them. All the operations on the account were 
conducted in Belgian currency. On January 5, 1921, the English 
bank suspended payment and on the following day a creditor presented 
a petition to the court for the usual compulsory winding-up order. On 
January 7 an order was made appointing an official receiver as pro
visional liquidator and a Mr. Kettle, as special manager. On January 
8 Kettle wrote to the applicants informing them of the appointment of 
the provisional liquidator and special manager, and asking the appli
cants to send in an account of what was due to them from the bank 
down to the close of the bank’s business on January 5. The letter was 
received on January 10, 1921 and thereupon they closed their account 
with the bank and struck a balance. On January 14 the applicants 
sent Kettle a statement of the account showing that it was overdrawn 
on January 10 to the extent of 150,396 Belgian francs. The state
ment of account was admittedly correct and it was not disputed that 

the overdraft became due to the applicants in Brussels 
Date amount due on January 10. On January 25, 1921, the usual com

pulsory order was made to wind up the bank and in 
due course the applicants lodged proof in respect of the overdraft,

The British court, Chancery Division, held that the 150,396 Belgian 
francs ought to be converted into English currency at the rate of 
exchange prevailing on January 10, 1921, the date the account was 
closed, rather than on January 25, 1921, the date of the winding-up 
order.

In the case of the SocieU Hdtels le Touguet Paris-Plage v. Cummings,21 
decided by the English Court of Appeal in 1921, the defendant, Mrs. 
Cummings, was indebted in 1914 to the plaintiffs for 18,035 francs for 
board and residence at the plaintiffs’ hotel and for money loaned. 
On August 3, 1914, she signed an undertaking to repay the sum of

19 Ibid. 414-415.
20 [1922] 2 Ch. 589.
See also the cases : In re British American Continental Bank, Limited, Goldzieher 

and Penso’s Claim, [1922] 2 Ch. 575; and In re British American Continental Bank, 
Limited, Lisser and Rosenkranz’* Claim, [1923] 1 Ch. 276.

21 [1922] 1 K.B. 451.
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18,000 francs to the plaintiffs at their address at Le Touquet in cash 
(en esp&ces) as soon as the European crisis permitted and in any case 
before the end of the year 1914. She did not repay the money within 
the year and on November 1, 1919, by which date the value of the 
French franc in relation to English sterling had fallen heavily, the 
plaintiffs sued the defendant in England on a specially indorsed writ 
for the sum of 18,035 francs, claiming as its English equivalent on 
December 31, 1914, the date when the money should have been paid, 
£715.13.4.

On December 31, 1914, 25 francs equaled £1 sterling, and on May 
9, 1920, *59K francs equaled £1 sterling. On May 9, .1920, the 
defendant went to Le Touquet and told plaintiffs’ manager that she 
owed the plaintiffs the sum of 18,035 francs and paid this sum. She 
thereafter claimed that she had satisfied the debt by the payment 
of 18,035 francs.

The court held that theplaintiffs were entitled to 18,035 francs at the 
rate of exchange existing on December 31, 1914, less the amount al
ready received (calculated at the rate of exchange existing on May 9, 
1920). Mrs. Cummings appealed. •

The Court of Appeal reversed the decision of the court below, 
holding that the debt, being payable in France in French currency, 

did not cease to be a French debt by reason of the suit 
Place of payment in England, and that since, if the action had been 

brought in France, payment in francs would have 
been a valid discharge of the debt notwithstanding the depreciation of 
the French franc as expressed in English currency since the date 
when the money became due, that payment must equally be a valid 
discharge of the debt for the purposes of the English action. The 
plaintiffs were held entitled to recover no more than nominal damages 
for the non-payment of the debt on the due date.

In the case of Marbuig v. Marburg 22 decided in 1866 by the Court 
of Appeals of Maryland, suit was brought to recover a balance due 
for goods sold to the appellant at Frankfort on the Main. The debt 
of 26,317.44 florins was admitted and it appears that this sum, by an 
agreement between the parties, was to be paid to the appellee in 
florins at Frankfort, the place of his residence. On the question of 
the amount recoverable in the money or currency of the United States 
in satisfaction of the debt payable at Frankfort, the court held that 

the value of the florins should be computed at the 
Date of judgment rate of exchange at the date of the judgment. Justice 

Cochran, speaking for the court, stated that—
a creditor suing here for an amount payable to him in a foreign country, in the 
currency of that country, is entitled to recover an amount sufficient to produce

22 26 Md. 8 (1866); 90 Am. Dec. 84.
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the sum of the debt where it was made payable; or in other words, an amount 
equal to what he must pay to remit the debt to the place where it was payable. 
It will also be seen from the authorities referred to that the amount recoverable 
should be computed according to the rate of exchange at the time of the trial or 
judgment. This principle in both particulars must, in our opinion, be applied 
to the present case, and we hold accordingly that the appellant was entitled to a 
judgment for an amount which, at the time of trial, would have enabled him to 
realize the amount of his debt in florins at Frankfort.

. . . According to the ordinary rules of legal reasoning, the specific character 
of a foreign debt, as such, is lost by the recovery of a judgment upon it here. In 
such a case, the debt merges in the judgment, which presumptively ascertains 
the liability of the debtor according to the law of the contract, and by the recovery 
of the judgment it becomes a-domestic debt of record, in all respects subject to 
the law of the forum.23 24 '

In Sokoloff v. National City Bank of New York 24 a contract had been 
made in 1917 in New York to deliver rubles in Russia at the Petrograd 
branch of the bank. With the exception of 13,800 rubles, the branch 
bank had not paid the amount deposited to the plaintiff’s account 
when the bank was closed on September 1, 1918. Prior to that time 
demand for payment had been made but, in the confusion then 

existing in Russia, the bank found it impossible to 
Rubles payable state whether or not the deposit had been actually
inU.S. transferred to another Russian bank on Sokoloff’s

demand. For the breach of the contract, the Court 
of Appeals of New York held that the damages should be ascertained 
as of the date of breach (September 1, 1918), and should “be measured 
according to the value of rubles as of that date in Petrograd, measured 
in dollars in New York City, where he [Sokoloff] has sought his 
remedy”.25 26

A number of Supreme Court cases in the United States, dealing 
with the subject of the date for determining the rate of exchange, are 
of particular interest. The first of these are those of Hicks, Alien 
Property Custodian, et al. v. Guinness et al. and Guinness et al. v. 
Hicks, Alien Property Custodian, et al™ decided by the Supreme 
Court in 1925.

Before the United States entered the World War, 1914-18, a 
German firm had been found to be indebted to an American firm

23 Ibid. 85-87.
24 250 N.Y. 69, 164 N.E. 745 (1928).
25 Ibid. 750. To the same effect, see Richard et al. v. National City Bank of

New York, 248 N.Y. Supp. 113 (1931). .
The value of rubles at the “time and place of breach’7 of the contract was also 

adopted as the proper rule in contract cases in Dougherty et al. v. Equitable Life 
Assurance Society of United States and twenty-five other cases, decided by the 
Supreme Court of New York in 1932, where insurance contracts had been made 
in Russia and were to be performed there. (144 Misc. 363, 259 N.Y. Supp. 146 
(1932).)

26 269 U.S. 71.
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“under an account stated, on December 31, 1916, for 1079.35 marks,
. subject to a setoff of $35.35”. An equitable proceed-Ai£irK8 Davctblc in *

U.S.; suit in U.S; ing was brought by the American firm to recover the 
conversion as of amount of the debt from the Alien Property Custodian 

ue a who had taken possession of the property of the Ger
man firm, as provided by the Trading with the Enemy Act of October 
6, 1917, amended June 5, 1920. The facts were not in dispute. Other 
than the question of the period for the running of interest, the only 
question raised was that as to the date as of which the value of the 
mark should be estimated in fixing the amount of the decree. The 
obligation was created in New York, the marks were due in New 
York, and suit was brought to recover the marks in the same juris
diction. The District Court,27 the Circuit Court of Appeals,28 and 
the Supreme Court of the United States each held in turn that the 
rate of exchange to be applied in converting the marks into dollars 
was the rate existing at the date when the marks became due and 
should have been paid, that is to say “when the account was stated” 
and not the date of the institution of the action or the date of judg
ment. The marks having been payable in New York, a right of 
action arose when they became due under the law of New York. In 
delivering the decision of the Supreme Court, Justice Holmes said: 
“When the contract was broken by a failure to pay, the American 
firm had a claim here, not for the debt, but, at its option, for damages 
in dollars. It no longer could be compelled to accept marks.”29

The cases of Sutherland, Alien Property Custodian v. Mayer et aL, 
of Mayer v. Sutherland, Alien Property Custodian, et al., and Reis 
et al. v. Mayer et al.™ decided by the Supreme Court in 1926, involved 
an equitable action for the winding up of a partnership. The partner
ship had been formed by an agreement made in Germany prior to the 
declaration by the United States of the existence of a state of war with 
Germany on April 6, 1917, by Mayer (a naturalized American citizen), 
two American corporations, a British subject, and a number of German 
nationals. The partnership had its principal place of business in 
Germany and had branches in England and the United States. At 
the outbreak of the war the partnership was dissolved and enforce
ment of the obligations of the partners was suspended until commercial 
intercourse between nationals of the United States and Germany was 
restored. Subsequent to the outbreak of war, the American assets

27 Guinness et al. v. Miller, Alien Property Custodian, et al., 291 Fed. 769 
(S.D.N.Y., 1923).

28 Guiness [sic] et al. v. Miller, Alien Property Custodian, et al., 299 Fed. 538 
(C.C.A. 2d, 1924).

29 269 U.S. 80.
30 271 U.S. 272.
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were seized by the Alien Property Custodian. In a suit brought by 
Mayer against that officer they were ordered redelivered to Mayer 
upon the ground that he had an equitable lien upon them for his share 
of the partnership capital and profits.31 In that case Mayer was held 
entitled under the partnership agreement to the amount of his capital 
investment, together with 20 percent of the net profits, and liable for 
20 percent of all losses, but there was no evidence of the actual value 
of the property of the firm or of its liabilities. Accordingly, the 
Alien Property Custodian subsequently brought a bill for an account
ing seeking to recover the amount of the partnership assets in America 
less Mayer’s interest. The German partners entered an appearance 
in the suit and produced at the hearing all the books of account.

A few days prior to the outbreak of war the value of the German 
mark in the currency of the United States, according to the rate of 
exchange then quoted, was about 18 cents. Thereafter, no rate of 
exchange was quoted until July 17, 1919, at which time the exchange 
value of the German mark was 7% cents. Thereafter its value steadily 
declined, until at the time of the joint resolution of Congress de
claring the state of war at an end on July 2, 1921, it was 1.35 cents; 
and when the hearing was begun in the case under discussion its value 
was .0048 of a dollar.

Mayer asked that his interest in the assets of the firm be calculated 
at the value of the mark on April 6, 1917.32 The German nationals, 

who would have benefited ultimately if a larger 
Date due share of the assets were impounded, asked that Mayer’s
and payable interest in the assets of the firm be calculated at the 

value of the mark on the day the hearing for an 
accounting began.

The Supreme Court held that the accounting should be made at 
the rate of exchange prevailing on July 14, 1919, the date of the War 
Trade Board regulation restoring the right of commercial intercourse 
between Germany and the United States, when settlement of the 
partnership accounts first became lawful (7% cents as the equivalent 
of one mark, the rate on July 17, 1919).

In the case of Deutsche Bank Filiate Numberg v. Humphrey™ 
Humphrey, an American citizen, had deposited with a German bank 
marks payable in Germany on demand. He demanded the money 
“on or about” June 12, 1915. Payment was refused. After the 
declaration of the existence of a state of war between the United 
States and Germany, the funds of the bank in the United States were 
seized by the Alien Property Custodian and paid into the United

31 Mayer v. Garvany Alien Property Custodian, et al.f 270 Fed. 229 (D. Mass., 
1920), affirmed, 278 Fed. 27 (C.C.A. 1st, 1922).

32 271 U.S. 286, 294-295.
33 272 U.S. 517 (1926).
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States Treasury. After peace was restored between the two coun
tries, Humphrey demanded that the German bank issue an order on 
the Alien Property Custodian to pay him an amount in dollars, equiv
alent to the then value in the United States of the marks that he had 
in the bank. The bank failed to do this and Humphrey brought suit 
on July 9, 1921, in the United States District Court for the Northern 
District of California, under the Trading with the Enemy Act of 
October 6, 1917, to have the amount due him paid from the funds of 
the German bank in the United States Treasury. A decision was 
made in the District Court in favor of Humphrey, which was affirmed 
in the Ninth Circuit Court of Appeals,34 35 for the value of the marks 
due translated into dollars at the rate of exchange existing on the 
date of the demand for and the refusal of its payment (June 12, 1915). 
On appeal, the Supreme Court of the United States by a five-to-four 
decision reversed the decisions of the lower courts and held that the 
marks should be translated into dollars at the rate prevailing at the 
date suit was brought. The date of bringing suit was selected as the 
determinate date for the reason, as stated by the Court, that prior to 
the commencement of the suit there was only a duty to pay marks in 
Germany (when the contract was broken the German law gave a 
right of action to the creditor to sue in Germany for marks), that the 
bringing of the suit raised for the first time in the United States a 
duty to pay in this country, and that the extent of this duty in Amer
ica must be measured in American currency as of the date of the in
ception of the duty.36

Humphrey subsequently filed a claim with the Mixed Claims Commis
sion established by the United States and Germany under the agree

ment of August 10, 1922, for the same amount which 
Agreed pre-war claimed in the Deutsche Bank case just discussed, 

claiming that the number of marks due him should be 
calculated in dollars at the rate of exchange existing on the date of 
demand. On November 23, 1927 an award was entered by the Com
mission in favor of Humphrey for $6,678.89 with interest at 5 percent 
per annum from January 1, 1920 to the date of payment.36 Mr. 
H. H. Martin, Assistant American Agent, of the United States - German 
Mixed Claims Commission, has stated that the rate of 16 cents 
a mark was the rate of exchange adopted in calculating the amount 
due Humphrey. The rate of 16 cents to the mark was adopted by 
the Commission as generally applicable (with certain very limited

34 Miller, Alien Property Custodian, et al. v. Humphrey, 7 F. (2d) 330 (C.C.A. 
9th, 1925).

35 272 U.S. 518-520 (1926). •
36 No opinion rendered.
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exceptions) to all debts regardless of when, or if at all, an exceptional 
war measure affected the debt.37

In the case of Zimmermann et al. v. Sutherland, Alien Property 
Custodian, et aZ.,38 decided by the Supreme Court of the United States 
in 1927, suit was brought “to reach and apply property” in the hands 
of the Alien Property Custodian. On April 6, 1917, the date of the 
outbreak of the war between the United States and Austria-Hungary, 
the plaintiffs had on deposit in the Wiener Bank-Verein, a Vienna bank, 
the sum of 2,063,799.03 kronen. The krone was worth at that time 
about 11.18 cents. After the cessation of hostilities, when the krone 
was worth only a small fraction of its former value, the plaintiffs 
demanded “the amount of said kronen on deposit as of April 6, 1917, 
at the average call rate of exchange for the month preceding the out
break of war between the United States and Austria Hungary, viz., 
11.18 United States cents for each Austrian krone”.39 By section 1425 
of the General Civil Law of Austria it was stipulated that if a debt 
could not be paid because of dissatisfaction with the offer or other 
important reasons, the debtor might deposit in court the subject- 
matter in dispute and that if the deposit was legally carried out 
and if the creditor was informed, it should discharge the debtor and 
place the subject-matter delivered at the risk of the creditor. The 
creditor not being satisfied with the offer of the bank, the bank on 
April 1, 1920, deposited the amount stated to be due as of April 6, 
1917, in the proper court in Austria, with interest, at the rate of ex
change then prevailing, and notified the plaintiffs.

The District Court allowed a recovery at the rate of exchange 
existing between kronen and dollars on August 12, 1919, with interest 

from that date, on the ground that the plaintiffs 
and* aitfinshowed that they wanted their money, although no 
Austria adequate demand was made, on that day.40 The

Circuit Court of Appeals reversed the decree and held 
that the deposit of kronen in Austria on April 1, 1920, had operated 
as a discharge of the obligation.41 The Supreme Court of the United 
States affirmed this decree, holding that the payment of 2,063,799.03 
Austrian kronen into the Austrian court, which by Austrian law oper
ated as a discharge of the debt, was a complete defense; that the debt 
was due and payable in Austria; that the only thing the United States

37 Bonynge’s Report, Mixed Claims Commission (1935) 97; ibid. 82-96. See 
also Bonynge’s Report, Tripartite Claims Commission (1930) 10.

33 274 U.S. 253.
39 Ibid. 255.
40 Zimmermann et al. v. Miller, Alien Property Custodian, et al., 2 F. (2d) 629 

(S.D.N.Y., 1924).
41 Zimmermann et al. v. Hicks, Alien Property Custodian, et al., 7 F. (2d) 443 

(C.C.A. 2d, 1925).



courts could do “was to enforce the obligation as it stood” and that 
the obligation had been discharged by the deposit in Austria.42

The claim of the International Ocean Telegraph Company (United 
States v. Spain)43 44 for $10,334.99 gold owed the company for official 
telegrams which were transmitted during July-October 1898 in the 
island of Cuba was admitted to be due and remained unpaid for some 
time. On May 31, 1904 the Spanish Ministry of State notified the 
American Minister that a royal order had been given (on May 25) 
to the director of the public debt to the end that the sum of $10,334.99 

gold or its equivalent in pesetas should be paid “at 
payment’ date °f the rate of the official exchange of the 25th of the 

current month at the equivalent of 5 pesetas for each 
dollar”. On June 7, 1904, the American Minister, Arthur S. Hardy, 
was informed as follows by the Credit Lyonnais at Madrid:

Sir: In virtue of your verbal order of this morning and exchange having gone 
lower, we have taken advantage of this opportunity to execute your order we 
were holding.

In consequence, we beg to remit you herewith first and second of exchange on 
New York for $10,003.46, order International Ocean Telegraph Company, 
making at the rate of 7.17 pesetas 71,724.85, with which we debit you in account.

The sum of $10,003.46 was transmitted to the Department of 
State on June 7, 1904 for payment to the company.

. In August 1922 a claim was presented by the Government of Great 
Britain on behalf of Lieut. Col. Guy Liddell, a British subject, for 
compensation for the use of patented huts by the American Ex
peditionary Force in 1917.44 The claimant alleged that on arrival 
in Paris, United States Army engineers placed a contract for 1,003 
of his patented huts without his permission. As the inventor, he 
claimed 5 percent of the original purchase price of the huts, or 
1,805,400 Swiss francs, at the rate of exchange existing when the huts 
were purchased in 1917. The claim was settled on November 4, 
1924 by the payment by the United States of Swiss francs 53,392.24 
or £2,266.4.6 (converted at 23.56 Swiss francs to the pound, the rate 

of exchange current at the date of payment). In the 
Date of payment transaction that gave rise to the claim, the price 

of the huts was established in Swiss francs and the 
settlement was, therefore, based upon that currency.

The American-Venezuelan Commission, under the protocol of 1903, 
estimated the amount due Boulton, Bliss <fk Dallett, an 

. American firm, for the carrying of mail for the Vene-Averaee rate ' ^ °
zuelan Government over a period of five years and 
nine months, on the basis of the average of the ac

counts of the firm for the period of the preceding five years, or 29,474
42 274 U.S. 255-256.
43 1904 For. Rel. 808-809.
44 MS. Department of State, file no. 411.41L611.
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Postal money 
orders

bolivares, making a reduction to 25,000 bolivares “as the natural 
rebate which all debtors are entitled to, when the creditor fixes the 
price for services rendered, especially when they amount to a consider
able sum extending over a period of years”.46 47 The Commission 
awarded “143,750 bolivars, equivalent in American gold, at the 
average rate of exchange, to $27,644.23”.46

A claim against Mexico was presented to the General Claims 
Commission established by the United States and Mexico under the 
convention of September 8, 1923, on behalf of George W. Cook? an 
American citizen, for $4,526.58 United States currency, stated to 

be the equivalent of 9,053.16 Mexican pesos, the 
aggregate amount of numerous postal money orders, 
owned by the claimant, which had not been paid 

upon presentation to Mexican postal authorities.
It was urged that the amount of the money orders should be cal

culated on the basis of the so-called “Mexican Law of Payments” 
of April 13,1918. It was explained that this law had for its object the 
partial lifting of a general moratorium created by earlier legislation 
and that the law established certain specified equivalents in gold 
currency of obligations contracted in paper currency. It was asserted 
that money orders were contractual obligations and that the law of 
1918, as a part of the lex loci contractus, was applicable.

The Commission, Mr. Nielsen speaking, held that the nature of 
the rights “grounded on contractual obligations” was determinable 
by the local law governing the contract but that the “responsibility 
of a respondent government is determined solely by international 
law”.48 Mr. Nielsen further stated that payment of the orders 
should have been made when they were presented and that the claim
ant was “entitled to recover the loss which he sustained on account 
of nonpayment at that time”; that while it was satisfactorily shown 

that payments were not made, the date upon which 
sence^^evidence the Payment of each order was refused was uncer

tain; and that in “the absence of evidence with regard 
to the value of a foreign coin it has been held that the par value should 
be taken. Birge-Forbes Company v. Heye, 251 U.S. 317.” 49 The 
Commission adopted the par value of the Mexican pesos, namely 
$0.4985, in determining the amount to be awarded in the currency of 
the United States.

46 Ralston's Report (1904) 26, 29.
46 Ibid.
47 Opinions of the Commissioners (1927) 318, docket 663.
48 Ibid. Z21. ’
4» Ibid. 321-323.
The decision was followed in National Paper and Type Company (United States 

v. Mexico). Opinions of the Commissioners (1929) 3, 4, docket 2351.
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In the case of Esther Moffit (United States v. Mexico)60 a claim was 
presented to the same Commission for $146.97 gold currency of the 
United States, stated to be the equivalent of 293.94 Mexican pesos, the 
aggregate amount of two postal money orders which were not paid on 
Date should have presentation to the Mexican postal authorities. In 
been paid this case, the Commission (Commissioner Nielsen writing
the decision) held that “the principle of applying the rate of exchange 
as of the date of the breach of an obligation appears to be one which the 
Commission can properly apply”; that by the application of that 
principle “the award will be the equivalent value in gold which' the 
claimant would have received had the orders been paid on presenta
tion”; that the “precise dates of presentation” were not shown but in 
the absence of specific evidence on this point “it may be properly 
assumed that requests for payment were made shortly following the 
issuance of the orders”; that one of the orders was dated June 30 and 
the other August 13, 1914; and that adopting the rate on June 30, 1914, 
the award should be $90.38 with interest.61

In the case of Francis J. Acosta (United States v. Mexico) a claim 
was presented based upon the non-payment of postal money orders in 
an aggregate sum of $394.57 Mexican currency. The orders were 
issued between March 1913 and December 1914 by various post offices 
of the Mexican Government.62 The Presiding Commissioner, Dr. 
Sindballe, in writing the opinion for the Commission said:

As in the case of George W. Cook, Docket No. 663, the Commission is of opinion 
that no account should be taken of the Mexican law of payments April 13, 1918, 
in determining the amount of the award. In the Mexican Brief, however, it has 
been argued, with reference to the decision of the Commission in the said case, that 
an unjust enrichment for the claimant would ensue, if the amounts of the money 
orders, which were all of them payable at sight, were transferred into U.S. currency 

. at a rate of exchange higher than that prevailing at the date 
ratelat'dat/of**’ Purchase of them. The Commission considers this view
purchase as correct, and according to information about the rates of

exchange furnished by Counsels" for the two Governments, the 
Commission fixes the amount to be awarded at $117.08, U. S. currency.50 * 52 53 * * * * *

A large number of claims were submitted to the Tripartite Claims 
Commission established by the United States, Austria, and Hungary 
under the agreement of November 26, 1924, for damages based upon 
loss sustained on currency notes issued by the Austro-Hungarian

50 Opinions of the Commissioners (1929) 288, docket 3123.
61 Ibid. 289-291.
52 Opinions of the Commissioners (1929) 121, docket 684.
53 Ibid. 122. In accord see Singer Sewing Machine Co. (United States v. Mexico),

ibid. 123, docket 2183 (decision written by Presiding Commissioner Sindballe,
with Commissioner Nielsen writing a separate opinion in which he expressed the
view that the company was entitled to at least the amount of the award but that
“the principles applied in the Cook case [par value of the Mexican peso]” were
applicable). (Ibid. 124-126.)
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Bank. The test case decided by the Commission was that of Anton 
Pentz, an American national, who was the holder of 

Banknotes Austro-Hungarian bank currency received in pay
ment for property sold in Hungary in 1914. He 

sought an award based on the notes held by him converted into 
American currency at the rate of exchange in effect in 1914. The 
Commission held that the Treaty of Vienna of August 24, 1921, and 
the Treaty of Budapest of August 29, 1921, providing for the liquida
tion of the Austro-Hungarian Bank and for an orderly distribution 
of its assets, contained the “only remedy available to these note- 
owners” and by their express terms denied to the note-owners recourse 
against the Government of Austria or of Hungary “or of any other 
Government in respect to any loss which they may suffer as the result 
of the liquidation of the bank”. 54

TORTS, ETC.

The date on which the calculation of the rate of exchange should be 
made in tort cases is generally said to be the date on which the injury 
or the conversion took place.

In the case of The Reverend Charles Pilkington, William Thomas Wil
liams and J. Newland,* 66 passed upon by British Commissioners 
appointed to liquidate claims of British subjects and others against 
the Government of France, the following facts appear: By article 2 
of the treaty of commerce of September 26, 1786, between Great 
Britain and France, it was.agreed “that in case of a rupture between 
the two Governments, . . . the subjects of each of the two 
parties residing in the dominions of the other should have the privilege 
of remaining and continuing to trade therein without any manner of 
disturbance, so long as they should behave peaceably” and, in case 
their conduct should render them suspected and they should be ordered 
to leave, the term of twelve months should be allowed for the purpose 
of removing their property and effects. Notwithstanding the treaty 
provision, the French Republic on the commencement of the Revolu
tionary War confiscated, by a decree bearing the date of October 10, 
1793, all property and debts belonging or owing to British subjects 
and every holder and debtor of such property or debts was required 
by the decree to make a declaration of them to the administration of 
his district within twenty-four hours, under pain of fine and imprison
ment. Messrs.. Lalanne and Co. of Bayonne were, at the time of the 
decree, indebted to Williams and Newland of Chichester, and they 
made two declarations of the amount of their debt, stating that they 
owed on November 10, 1793, 769,666 livres toumois, 19 sous, 3 
deniers, in French money, ready to be deposited in the public chests

64 Final Report of Commissioner and Decisions and Opinions (1933) 62-66.
66II Knapp 7, 18-21 (1821).
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when required. They were ordered to hold this amount in readiness 
to pay into the Treasury. On January 3, 1795 another decree was 
issued by France directing that no further, effect should be given the 
former decrees of sequestration and that all sums paid pursuant to 
the former decrees should be restored.

Meanwhile assignats had—in consequence of an order of October 
16, 1793, of the Representatives of the People in the Department of the 
Basses-Pyrenees, forbidding the circulation of gold and silver and order
ing them to be exchanged for assignats—become the sole currency at 
Bayonne. The debt due the British claimants remained unpaid by 
the debtors until the month of April 1796, when they transmitted the 
amount of it in assignats to their correspondent at Paris, M. Paulin 
Lalanne, with directions that he should pay it into the National 
Treasury in the name of Messrs. Williams and Newland. The 
Treasury refused to receive it in the name of the British creditors 
without their authority. The debtors wrote to the British creditors 
requesting them to send a proper authorization to the Treasury.

Before an answer was received, M. Paulin Lalanne, the debtor's 
correspondent at Paris, exchanged the sum of 769,666 livres toumois, 
19 sous, 3 deniers, in assignats, for the sum of 26,655 livres, 7 sous, 
30 centimes, in mandats, in obedience to a law of the Republic of 
March 19, 1796, which directed the exchange of all assignats for man
dats, at the rate of 30 for one and declared that within three months 
after the passing of the law assignats should be of no value. After 
some time—no authorization having been sent by the British creditors 
to the Treasury on account of the continuance of war between France 
and Great Britain—M. Paulin Lalanne paid 26,655 livres, 7 sous, 30 
centimes in mandats into the Treasury in his own name and obtained 
from it a receipt for the sum of 266 francs, 10 sous.

A convention was ultimately entered into between France and 
Great Britain on April 25, 1818, by which it was agreed that “in order 
to effect the payment and entire extinction, as well of the capital as 
of the interest thereon due to the subjects of His Britannic Majesty” 
that an annuity of three millions of francs, representing a capital of 
sixty millions of francs, should be inscribed in the great book of the 
public debt of France and that the inscriptions should be delivered 
over to Commissioners appointed by the King of England. This was 
done and an act of Parliament was passed (May 19, 1819) by which 
Commissioners were appointed to distribute the sum among the 
claimants, and by which in case any of the claimants should be dis
satisfied with the decisions of the Commissioners, an appeal was 
given to the King in Council.56

The Commissioners appointed rejected the claim which was pre
sented to them for the amount of the balance of the account of Wil-

8« 59 Geo. Ill, c. 31.
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liams and Newland, sequestered in the hands of Messrs. Lalanne and 
Co., being 769,666 livres tournois, 19 sous, with interest from October 
1, 1793, and from their decision an appeal was instituted.

Sir William Grant, who delivered the opinion of the Privy Council,57 
held (a) that the confiscation was complete of the debt in the hands 
of the debtor although it was not actually paid over to the state, (b) 
that the state took control of the debt, and (c) that the debtor having 
paid into the National Treasury of the confiscating state (after the re
peal of the decree of confiscation) in the name of his creditors the 
amount of the debt in the currency which had depreciated since the 
date of the declaration of the debt, and the confiscating state having 
entered into a treaty to make compensation for all undue confiscation 
and sequestration, the latter was answerable to the creditors for the 
debt in the currency at the time of the debtor’s declaration, it not be
ing a case between debtor and creditor, but of reparation by a wrong
doer. In delivering the opinion, he stated—
but the decree operated as a sequestration ... We understand that the Com
missioners have considered the depreciation of the assignats to be a loss for which 
the French Government ought to be responsible in those cases in which they had 
taken what is called actual possession of the debt, that is, in which they had got 
the amount of the debt paid in assignats, and afterwards returned only the same 
nominal value in assignats. . . .

Great part of the argument at the bar would undoubtedly go to show that the 
Commissioners have acted wrong in throwing that loss upon the French Govern
ment in any case; for they resemble it to the case of depreciation of currency hap
pening between the time that a debt is contracted and the time that it is paid; 
and they have quoted authorities for the purpose of showing that in such a case 
the loss must be borne by the creditor, and not by the debtor. . . . we think 
this has no analogy to the case of creditor and debtor. There is a wrong act done 
by the French Government; then they are to undo that wrong act, and to put the 
party into the same situation as if they never had done it. It is assumed to be a 
wrong act, not only in the treaty, but in the repealing decree; they justify it only 
with reference to that which, as to this country, has a false foundation; namely, 
on the ground of what other governments had done toward them . . . there
fore, it is not merely the case of a debtor paying a debt at the date it falls due, but 
it is the case of a wrong-doer, who must undo, and completely undo, the wrongful 
act he has done; and if he has received the assignats at the value of 50d. he does 
not make compensation by returning an assignat which is only worth 20d.; he 
must make up the difference between the value of the assignat at different periods.

. . . the amount due to Messrs. Newland and Co. should be calculated upon 
the declaration made by Lalanne and Co. on the 10th of November 1793, amount
ing, at the date of that declaration to 769.666 liv. 19 sous, 3 den., and estimating 
that amount according to the table of depreciation for that month in the depart
ment of the Basses Pyrenees, allowing the difference between that value and the 
value of the said sum in assignats in February 1795, ascertained by the same 
table.* 68

57 II Knapp 12.
68 Ibid. 17-22.
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In the case of the Circassian (Great Britain v. United States), the 
Commission established under articles XII et seq. of the treaty of May 
8, 1871, allowed claimants who had interests either in the cargo or 
the vessel, which had been seized on April 7, 1862, before reaching 
Havana en route to New Orleans (a blockaded port in the hands of the 
enemy at the time of the inception of the voyage but in the hands of 

the captor at the time of the seizure), and thereafter 
Date of sale sold, together with her cargo, “the actual proceeds of 

the sales of the vessel and cargo, respectively, reduced 
from United States currency at its value at the date of sale to a gold 
basis”, without interest.69

As a result of a collision on December 17, 1917, between the British 
steamship Celia and the Italian steamship Volturno, while these vessels 
were in the Mediterranean, the latter vessel was damaged considerably. 
The Volturno was at the time under requisition to the Italian Govern
ment under a charterparty by the terms of which the hire was payable 
in Italian lire. The vessels were equally to blame for the collision. 
The Volturno was temporarily repaired at Gibraltar, causing her deten
tion from December 25 to December 30, 1915, and was permanently 
repaired at Newport, causing her detention from January 24 to Feb
ruary 18, 1918. The loss to her owners from loss of hire was agreed 
to be lire 47,372.32, and during permanent repairs, lire 257,046.40, but 
a difference arose as to the date at which the rate of exchange for 
Italian lire should be taken in order to ascertain the amount to be 
paid in English currency, suit having been brought in England. The 
House of Lords held in 1921, on appeal from an order of the Court of 
Appeal, that the rate of exchange should be determined as of the 
periods of detention.* 60

A Chilean vessel, the Bio Bio, owned by plaintiffs (a Chilean 
company) was damaged in 1931 while in the territorial waters of 
Ecuador, when the Baarn, a Dutch vessel, owned by defendants, 
collided with her. The damaged vessel proceeded to Chile where 
repairs costing 70,500 pesos were made. Under Chilean law a debtor 
might make a valid payment of the debt by depositing the amount in 
a bank in the creditor’s name and the defendants deposited 80,000 
pesos to plaintiffs’ account in a Chilean bank in June 1932, after having 
tendered payment to plaintiffs. In the meantime pesos were depreci
ating. An action was brought against the Dutch vessel while in 
England in 1932 and her owners admitted liability. It was agreed

69 Henry James Barker (Great Britain v. United States), docket 432 (mortgagee 
of vessel); Messrs. Overendt Gurney & Co. (Great Britain v. United States), docket 
433 (assignees of outward freight); The Royal Exchange Assurance Company and 
others (Great Britain v. United States), docket 444 (insurers of cargo, paid for as 
for a total loss): Hale’s Report (1874) 141, 148; Howard’s Report (1874) 124.

60 Owners of Steamship Celia v. Owners of Steamship Volturnof [1921] 2 A.C. 544.
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by counsel that there was in Chile an Exchange Control Commission 
and that subsequent to June 27, 1932 it was practically impossible to 
purchase foreign currency in Chile. When plaintiffs moved to fix a 
day for a reference to assess the damages, defendants pleaded pay
ment and made a motion to dismiss. The lower court held the pay
ment sufficient, dismissed the complaint, and plaintiffs appealed. 
It was held on appeal that the deposit was not to be treated as a pay
ment in respect of the claim in England; that a foreign defendant could 
not satisfy a claim (for sterling) when sued in England by offering to 
pay in foreign currency; and that the plaintiffs were entitled to 
£1,581 and interest.61

Suit was brought to recover damages arising from a collision off the 
quarantine anchorage, Staten Island, New York, on September 21, 
1915, between the claimant’s steamship Verdi and the libelant’s 
steamship Barrano. The vessels were British-owned.62 Temporary 
repairs and expenses in New York amounted to $1,509. Permanent 
repairs and expenses incurred in England and paid for there on or 
about January 1, 1916, in British currency, amounted to £1,791.2.6. 
Demurrage in New York and England occasioned by the collision 
amounted to £6,478.0.9. The Commissioner appointed converted 
these sums into American dollars at $4.74 to the pound sterling, the 
rate of exchange on January 1, 1916, the date upon which it was 
apparently assumed by the parties that all the damages were ascertain
able. The correctness of his decision was confirmed in an action 
brought in 1920 in the District Court for the Southern District of New 
York. Judge Augustus N. Hand delivered the opinion of the court. 
He said:

. . . This is not ... a case of pounds sterling due in England, suit to 
recover which is brought in New York. The damages were payable in dollars 
here, and while the parties have agreed upon the measure of damages in pounds 
sterling, a portion of which were expended in England, that is a mere method of 
computing the damages suffered in New York and finally ascertainable on Janu
ary 1, 1916.

The libelant under this method of adjustment was entitled to the payment in 
New York on January 1, 1916, of the number of dollars represented by £8,269. 
We are not seeking the equivalent of £8,269 in dollars, in order to replace that 
number of pounds in England, but are ascertaining what was the damage on 
January 1, 1916, in dollars represented by £8,269. That can only be calculated 
at $4.74 for each pound sterling, the then rate of exchange. Nothing less can 
indemnify the libelant for the damages suffered in New York, payment of which 
was due here when ascertained.63 64

In The Hurona 64 advances had been made at Marseille by the 
libelant to the master of the vessel, between June 3 and July 12, 1919,

61 The Baarn, [1933] P. 251; [1934] P. 171.
82 The Verdi, 268 Fed. 908 (1920).
83 Ibid. 909-910.
64 268 Fed. 910 (1920).
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amounting to 119,007.65 francs. After the presentation of a bill 
for the advances to the agent of the steamship in New York and failure 
to pay, a proceeding in rem was brought in the court for the Southern 
District of New York.

The rate of exchange of French francs on July 12, 1919, was 6.85 
francs to the dollar; on September 5, 1919, when the bill was first 
presented in New York, it was 8.60 francs to the dollar; and on 
January 29, 1920, when the parties filed a stipulation that interest 
was to be calculated from July 12, 1919, on all advances, the rate of 
exchange was 13.20 francs to the dollar. Judge Augustus N. Hand, 
in delivering the opinion of the District Court, stated:

I think there can be no doubt that the amount due from the vessel to the libelant, 
was payable in France, where the advances were made and the services rendered. 
Consequently this case differs, in my opinion, from that of Thomas Wilson Sons 
& Co., Ltd., v. Steamship Verdi, 268 Fed. 908, in which I am this day handing 
down an opinion.

The only obligation of the vessel was to pay 119,007.65 francs in France; so 
long as this is performed, and that number of francs, plus interest, paid to libelant, 
its claims are fully satisfied, and it is completely indemnified. This is, therefore, 
purely a case of transmitting funds from one country to another, and of rendering 
a decree wThich will enable the libelant to have the amount of money in francs 
which was due to it in France on the 12th day of July, 1919.05

A claim against Brazil was presented to the Commission established 
by the United States and Brazil under the convention of January 
27, 1849, on behalf of James Devereux, the owner of the Barque Navarre 
of Philadelphia.66 It was based on the unlawful exaction of anchorage 
and tonnage dues from the master of the bark by Brazilian author
ities at Rio de Janeiro in September 1845. George P. Fisher, sole 
Commissioner, held that the fines and dues should be reimbursed. 
He awarded $196.99, with interest on this sum at 6 percent from Sep
tember 26,1845 until March 1,1852, the date on which the Commission 
expired by limitation. He explained:

In reducing the above sum of -Re 381 $759 to Federal money I have taken the 
Federal Dollar to be worth 1938 reis, it being proved to be the value of the Federal 
Dollar at the time of the exaction of the fine aforesaid.67

In the case of F. B. Catty, as Administrator of the Estate of A. B. Catty 
v. German Government,68 decided by the Mixed Arbitral Tribunal 
established by Germany and Great Britain under the Treaty of Ver

sailles, it was held that where a British nationals 
anl^ale^date of ProPerty in Germany, consisting of a school, buildings, 
conversion lands, furniture, etc., owned in partnership with a

German national, had been sold pursuant to German 
legislation during the World War of 1914-18, the proper method of

66 Ibid. 911.
66 MS. Department of State, National Archives, Record of the Proceedings of the 

Brazilian Commission, docket 18, p. 115.
67 Ibid. 117.
68IV Recueil des decisions des tribunaux arbitraux mixtes (1925) 261.
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arriving at the amount to be awarded was to deduct the amount of the 
debts paid from the value of the property in German currency at the 
date of liquidation; that this difference should be divided by two in 
order to ascertain Catty’s partnership interest; the proceeds of 
liquidation in German currency which the claimant had received 
should be deducted from this amount, the difference representing the 
damage or injury resulting from the liquidation; and that the balance 
should be converted into sterling at the rate of exchange prevailing 
through a neutral currency “on the date of the order for liquidation”. 
The rate of exchange through Zurich on July 31, 1916, the date on 
which the liquidation was ordered, was the rate adopted. The liquida
tion was, however, not completed until March 1, 1918.

In the case of Benjamin Strauss v. German Government,m also 
decided by the Mixed Arbitral Tribunal, it appeared that at the out

break of the World War in 1914 the claimant was part 
preventii116111 owner of two plots of building land in Germany and 

that during the war the land had been sold, that certain 
sums were collected by the German Treuhaender, and that the claimant 
had been paid, on July 15, 1921, the sterling equivalent of the amount 
so received. It was held that although the claimant received the 
principal sum at the pre-war rate of exchange, under article 297(e) of 
the Treaty of Versailles, he was further entitled to interest calculated 
on the basis of the “worth in sterling through a neutral currency” of the 
principal on the dates when it became due and would have been paid 
but for the German decree forbidding payments to the British Empire.

In another case decided by the British-German Mixed Arbitral Tri
bunal, The Merton Metallurgical Co., Ltd. v. Metall- 
bank and Metallurgist Gesellschaft,69 70 a German bank 
had collected dividends on Dutch and French securi
ties in gulden and francs during the World War of 
1914-18 and credited a British customer’s account 

with the equivalent in marks in accordance with the pre-war practice 
of the parties. The creditors contended that they were entitled to the 
sterling equivalent of the marks converted at the pre-war rate of 
exchange. The debtors, on the other hand, contended that the credi
tors by such conversion would get the unjust benefit of a double valori
zation—(1) conversion of gulden and francs into depreciated marks at 
the rate of exchange at the dates of collection and (2) conversion of the 
marks into sterling at the pre-war rate of exchange—and that they were 
entitled only to the sterling equivalent of the collected gulden and 
francs converted directly into English currency at the pre-war rate of 
exchange. The Tribunal held that the contract to convert the gulden 
and francs into marks as they became due was dissolved at the time

Currencies col
lected and 
credited; pre-war 
rate

69 VI idem (1927) 17.
70 Ibid. 667.
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when the parties became enemies, that “the debt was payable from the 
Debtors to Creditors in Dutch and French currency”, and that it was 
the collected sums in gulden and francs which, according to the provi
sions of article 296 {d), were to be converted into English currency at 
the pre-war rate of exchange.

In the case of Mrs. Hedwig Rosalie Strauss v. Deutsche Bank,11
Un'ustified en a^so ^y the Anglo-German Mixed Arbitral
richment Tribunal, it appeared that at the outbreak of the

World War a German bank held various securities 
belonging to the claimant, a British national, and that the interest 
and dividends on the securities were collected and disposed of pursuant 
to instructions of the claimant’s agent in Germany. The Tribunal 
held that a claim could not be based on the dissolved contract of 
agency but that there remained—
a non-contractual obligation to account for the sums received during the war by 
the Debtors on behalf of the Creditor. This obligation “arose out of” the pre war 
contractual relationship between the parties . . . the claim in respect of the 
sums received by the Debtors is under German law, which is applicable, a claim 
for the “unjustified enrichment”. The Debtors are liable to account for what they 
have received on behalf of the Creditor in so far as they have been enriched thereby, 
(German Civil Code, §§ 812, 816, 818) and the amount of the enrichment has, in 
view of the provisions of Article 296 of the Treaty, to be ascertained as on the 
date of the coming into force of the Treaty.

. . . and . . . this sum is to be credited forthwith by the German Clear
ing Office in pounds sterling at the pre war rate of exchange together with 
interest.71 72 73

In a case decided by the Franco-German Mixed Arbitral Tribunal, 
Office de verification et de compensation pour VAlsace-Lorraine c. Reichs- 
ausgleichsami et autres,lz it appeared that debts of German nationals 
to people of Alsace-Lorraine, payable before January 10, 1920, should 
have been settled through the clearing offices but that certain of the 
debts had been paid directly to the creditors in Alsace-Lorraine by the 
German debtors during the period that elapsed between the Armistice 
and the putting into effect of the Treaty of Versailles. The Tribunal 
in deciding what should be done regarding the amounts directly 
collected by the AJsatian and Lorraine creditors from their German 
debtors decided that they should be deducted from the amount of 
credits claimed from the Creditor Office, and that the conversion of 
the francs and marks should be effected at the rates prevailing on the 
dates on which the Alsatian and Lorraine creditors unduly collected 
the marks.

71 VII idem (1928) 372.
72 Ibid. 374-375. See also the case of Ernest Sehmer v. Erhardt and Sehmer, 

A. G., decided by the same Tribunal, to the same effect. (Ibid. 493, 499.)
73IV idem (1925) 757.
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In the case of Capsulerie liegeoise c. Etat allemand,74 decided by the
Mixed Arbitral Tribunal established by Belgium and Germany, it

was held that where the treaty did not provide a
Requisition; fixed rule for valorization in the case of personal 
actual damage . . „ .

property requisitioned by the German authorities, 
the Belgian claimant was entitled to an appraisal of the actual damage 
done and that this would not be satisfied by payment in marks of the 
same amount as was due in October 1917, the date when the claimant’s 
brass and copper were requisitioned. The Tribunal stated that in 
spite of the depreciation of the mark, the materials requisitioned had 
retained their “old value in gold, their . . . value having aug
mented in direct proportion to the depreciation of the mark”; that 
the raw materials were intended to be transformed into industrial 
products to be sold; that while the value of goods did not always 
increase in the interior of the country in exact proportion to the 
devaluation of the currency, the difference was more than compen
sated by the devaluation which had taken place in Belgian currency, 
in which payment was to be made; and that at least a part of the sum 
due would have been transferred to the claimant’s head office in 
Belgium where it would have been exchanged for Belgian francs. It 
concluded— .
... we make a reasonable evaluation of the damage caused by the loss of 

the goods in question in October 1917, by evaluating it today at an amount in 
Belgian francs equivalent to the sum which those goods were worth in marks, 
increased by one-fourth, in conformity with the rate of the mark in 1917 and 1918, 
that is, at 16,543.30 marks multiplied by 1.25 which equals 20,679.10 francs.74 75 76

It was held in the case of Carnabatu c. Etat allemand™ decided 
by the Rumanian-German Mixed Arbitral Tribunal, where nails in 
Germany belonging to the claimant had been requisitioned by the 
German authorities in 1917-18, that the computation of the amount 
to be paid for the nails should be on the basis of their purchase value 
(gold marks) in view of the relatively short interval between the date 
of purchase and the date of requisition.

The Mixed Arbitral Tribunal established by Great Britain and 
Germany under the terms of the Treaty of Versailles decided, in the 

case of Clara B. Grossmann v. German Government,77 
Estate claims where money in the hands of a bank in Germany 

belonging to the claimant’s husband, a German

74 III idem (1924) 300.
76 Ibid. 304, translation.
76 V idem (1926) 228.
The delivery of the nails was impossible because of the war. Profits were not 

allowed. Interest was allowed from December 1, 1918, the date “when the 
injured party could have withdrawn profits from his property or from the pro
ceeds of its sale”. (Ibid. 233-235.)

77 Ibid. 315.
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national who died in August 1916, was paid over to the German Treu- 
haender during the World War of 1914-18 in the belief that it belonged 
to a British national—claimant not having become a British national 
until January 1, 1920—that the claimant “but for the action of the 
Treuhaender” could have received the sums collected on January 10, 
1920 (a date selected by the Tribunal for the sake of convenience) 
as a British national, and that she was entitled to recover as com
pensation under article 297 (e) the subsequent depreciation of the 
money up to March 25, 1922, when it was put at her disposal. 
The difference between the value of the money on these two dates 
represented the damage sustained.

In the case of A. Westendarp and A. Granville v. German Govern
ment™ decided by the same Tribunal, the executors and trustees 
of a British national who became entitled to the share of an estate in 
Germany had been prevented from receiving the estate by reason of a 
German decree of September 30, 1914, prohibiting commercial inter
course with the enemy. The estate was distributed among the bene
ficiaries on November 30, 1916 and the claimants were prevented from 
receiving the sum due on December 15, 1916. The decree was abro
gated as from the 11th of January, 1920. The Tribunal held that the 
claimants were entitled to compensation under article 297(e) of the 
Treaty of Versailles in respect of the depreciation of German currency 
between December 15, 1916 and March 15, 1920, the date when it was 
assumed that the funds might have come into the claimants’ hands, 
together with interest.

In the case of Mrs. Jajfe and Others v. German Government,78 79 
decided by the same Mixed Arbitral Tribunal, it was held that since 

the claimants could not prove that “but for the ex- 
erty* would^mve cePtional war measures”, under which the German 
been transmitted Treuhaender had taken possession of the claimants’ 

inheritance and had prohibited its payment and 
transfer to England, the executors would have transmitted the in
heritance to the claimants during the war, they were not entitled to 
damages.80

The Mixed Claims Commission, United States and Germany 
(established under the agreement of August 10, 1922), stated in 
Administrative Decision No. IV, Dealing With Estate Claims,81 that, 
in claims filed on behalf of American nationals on account of damage 
resulting from the prevention of the transmission (by reason of the 
exceptional war measures of Germany) of American nationals’ shares

78 IV idem (1925) 239. ,
79 VI idem (1927) 628. '
80 Ibid. 631.
81 Decisions and Opinions 141.
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in decedents’ estates in Germany to which they became entitled prior 
to or during the World War of 1914-18, the Agents had—
agreed that it was proper to deduct from the value of securities and money, ascer
tained as of the date of the application of these statutes, their value when these 
statutes were repealed, in order to determine the loss caused by the application 
of these exceptional war measures.82

The Commission held that the damage was done in these cases on 
the date of the application of the exceptional war measures and that 
since the property either was returned or might have been returned 
on the date when the statutes were repealed, the loss suffered was 
the difference between the value of the estate at the time when it was 
prevented from being paid because of exceptional war measures and 
the date when it might have been returned.

In the case of Alice E. Scholborg and Berte Scholborg (United States 
v. Germany),83 decided by the Mixed Claims Commission, the claim
ants’ aunt had died in Germany on July 17, 1914, releasing a legacy 
bequeathed to them by their uncle, which had been subject to a life 

estate in the aunt. The claimants instructed the 
executor of the estate to hold the securities—which 
constituted the legacy—“until the war is over” and 
added that “any interest which accumulates I should 
like you to send.” The executor remitted the interest 

until October 18, 1916, when war legislation enacted by the German 
Government prohibited his remitting further interest or the principal 
of the maturing securities. Umpire Parker held:

Under the rules announced by this Commission in Administrative Decisions 
No. IV, the claimants are entitled to recover, in terms of dollars, the amounts 
paid in marks to the executor, valorized at the rate of exchange existing on the 
several dates when he would have paid them over to the claimants had he not 
been prevented from so doing by the German exceptional war measures, less the 
value, in terms of dollars, of these marks on January 10, 1920, when this war 
legislation was repealed and the statutory obstacle to make remittance removed.84

However, the Commission held that if claimant wished to secure 
damages for the depreciation of his stocks or property, it must be 

shown that he suffered a loss, i.e., that he was injured 
Proof of injury by the act of the respondent on the date when he 

claimed that the wrongful act was committed. Thus, 
in the case of Rosa Vollweiler (United States v. Germany)85 a claim 
was submitted arising in consequence of German exceptional war 
measures which prevented the claimant from withdrawing German 
Government bonds, purchased in 1915 and 1916, from Germany for

82 Ibid. 143.
88 Ibid. 646, docket 4606.
84 Ibid. 647.
85 Administrative Decisions and Opinions of a General Nature and Opinions and 

Decisions in Certain Individual Claims (1933) 883, docket 7971.
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the purpose of sale or exchange before their value depreciated. The 
Commission (Messrs. Parker, Anderson, and Kiesselbach) found that—
a German exceptional war measure prevented the delivery of the bonds in question 
during the time intervening between the first unqualified request for their delivery 
made on July 23, 1919, and the date of their actual delivery, September 25, 1919.86

At the same time it found that there was no evidence that the claimant 
had suffered loss as a result of the delay in delivery and held that 
compensation could not be awarded. The claimant had failed to 
establish that she would have sold or exchanged her bonds had she 
had possession of them at the period during which the delivery of the 
bonds was prevented. The Commission concluded—
in order to establish a right to recover compensation on account of depreciation 
in the value of securities subjected to exceptional war measures, it is not sufficient 
to prove depreciation during the period of such subjection, but the claimant must 
go farther and prove by competent evidence that he would have disposed of 
such securities by sale or exchange had he not been prevented from so doing by 
such war measures.87

In the case of George Achelis et al. (United States v. Germany)88 the 
claimants, American citizens, five of the six heirs of an American na
tional, Thomas Achelis, who died leaving a large estate in Europe in 
the charge of a German executor, presented a claim to the Mixed Claims 
Commission, United States and Germany, for losses sustained owing 
to the depreciation of the value of the estate caused by the exceptional 
war measures taken by Germany in 1917 which were effective until 
January 11, 1920. (At the outbreak of the war in July 1914 certain of 
the securities constituting a portion of the estate were held by the 

Deutsche Bank (Berlin) London branch in the name 
Estate not de- 0f ^he Deutsche Bank, Bremen branch, but really fortamed owing to j j

war measure the account of the estate of Thomas Achelis. These 
securities were taken over as enemy property by the 

British Public Trustee for Enemy Property and they or their proceeds 
were not released by him until after the taking effect of the Treaty of 
Versailles.)

The Commission, in disallowing the claim, held that the exceptional 
war measures of Germany were not the proximate cause of the failure

86 Ibid. 889.
87 Ibid. 892.
The Anglo-German Mixed Arbitral Tribunal held that the owner of securities 

(enemy property), the removal of which was prohibited by exceptional war 
measures in Germany could not recover damages unless he could show some overt 
act evidencing an intention to avert loss during the time the prohibitory measures 
were in effect. C. R. Hammer v. German Government, II Recueil des decisions 
des tribunaux arbitraux mixtes (1923) 526; Francis William Green v. German 
Government, III idem (1924) 522; Ernest Woodcock v. German Government, IV 
idem (1925) 257.

88 Administrative Decisions and Opinions of a General Nature and Opinions and 
Decisions in Certain Individual Claims (1933) 914, docket 8230.
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of the executor to distribute the estate during the period. Distribu
tion was not made from March 12, 1914 to August 1921, although the 
cash credit balances of the executor were considerable in that period. 
From March 12, 1914, the date of last distribution, to August 9, 1917, 
the date of the first exceptional war measure of Germany against the 
United States and its nationals, there was no statute or decree to 
prevent the distribution of the estate among the five Americans and 
the German legatee, and yet amounts were not remitted to the heirs. 
On January 31, 1917, the executor transferred from the checking 
account to the deposit account practically the entire credit balance. 
The one-sixth distributive share of the German legatee was not paid 
to her although there was no exceptional war measure to prevent it.89

A petition was presented to the Mixed Claims Commission, United 
States and Germany, by Elizabeth A. Achelis, Margaret Achelis San- 
some, and Frederic G. Achelis,90 asking for a reconsideration of their 
case. The Commission found that the executor of the estate in Ger
many was not under a duty according to the terms of the will to trans
mit the share of the claimants’ mother (an American heir) during the 
period when it was alleged that but for the exceptional war measures 
the share in the estate would have been transmitted. The distribution 
of the property under the terms of the will was to be deferred “until 
peace with England is concluded”. Accordingly, the petition was 
dismissed.91

In the case of Rudolph W. Frank (United States v. Germany),92 
the principal issue in dispute was whether or not Germany was finan
cially liable for the depreciation of securities which belonged to the 
claimant’s share in the estate of Bertha Glazier and which remained 
in the hands of her executors during the World War of 1914-18. The 
Commission found that the loss complained of, so far as the deprecia
tion occurred prior to August 15, 1919, was caused by certain definitely 
established circumstances other than the application of German 
exceptional war measures. It appeared that prior to this time two 

of the three executors had decided not to transmit 
Date of injury the property to the beneficiary. On October 15, 

1919 the executors wrote a letter to the claimant, 
who made a demand in September 1919 for the payment of the amount 
due, which might be interpreted as an indication that but for the 
existence of the exceptional war measures (still existing in 1919) 
the money would have been paid. The Commissioners (Anderson

89 Other cases to the same effect are those of Emil F. Helpup (United States v. 
Germany), ibid. 922, docket 8346; and Dr. Jean du Buy (United States v. Ger
many), ibid. 928, docket 8019.

90 7bid. 953, docket 8094.
91 Ibid. 956-957.
92 Ibid. 893, docket 8130.
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and Kiesselbach concurring) decided that the claimant was entitled 
to compensation for the depreciation of the value of his property 
during the period from October 15, 1919 to January 10, 1920, when the 
German war legislation was repealed. In conformity with Adminis
trative Decision No. IV, they assessed the damages at the market 
value of the securities as of October 15, 1919 less their market value 
as of January 10, 1920, and added interest at the rate of 5 percent 
from the earlier date.

In the case of William J. Quillin et al. (United States v. Germany) ,93 
also decided by the Mixed Claims Commission, ‘United States and 
Germany, Quillin and twenty-seven others, American owners of the 
legal title of a 5%4 interest in the schooner Laura C. Anderson, 
which was sunk by a German submarine on August 29,1917, presented 
a claim for the value of the vessel and of her stores in which they had 
a like interest. The American and German Agents agreed that at 
the time of her loss the fair market value of the vessel was $120,000 
and that her stores were of the value of $1,805.23. The owners of 
the vessel carried French Government insurance indemnifying them 
against the risks of war to the amount of 348,000 francs which, con
verted into dollars at the rate of exchange prevailing at the date of 
the loss, namely 17.359 francs to the dollar, equaled $60,409.32. 
Although promptly notified of the loss the French Government did not 

make payment under this policy until February 1921
Insurance con- at which time the amount paid, converted into dollars
verted at date of . .
receipt at the rate of exchange then prevailing, namely,

7.17 cents to the franc, equaled $24,951.60. The
question presented to Umpire Parker was whether the rate of exchange
prevailing at the date of loss or that prevailing at the date of payment
should be adopted in converting the French francs actually received
by the owners into dollars, in determining the deduction to be made
on account of insurance recovered. The German Agent contended
for the former, the American Agent for the latter. Umpire Parker,
in adopting “the date of payment”, stated:

The tangible thing destroyed was the schooner. The owners of the legal title 
to that schooner suffered no loss to the extent of the payments made to them by 
the insurer, who was the real loser to the extent of such payments. At the time 
of the loss the insurer had a contingent or conditional property interest in the 
tangible thing destroyed—the schooner—which interest became absolute and 
fixed upon payment by the insurer. The extent of the insurer’s interest was 
measured, not by the amount of the maximum indemnity stipulated for in the 
policy, but by the amount actually paid by the insurer and received by the 
insured.94 * 9

93 Decisions and Opinions 654, docket 6120.
9iIbid. 655-657.
See, to the same effect, the following cases: Marine Transport Company (United 

States v. Germany), ibid. 657, docket 5962; and Jeanette Selinger (United States 
v. Germany), ibid. 659, docket 6287.
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The case of Jacob Gorelick (United States v. Poland)* * * 95 arose out of 
the seizure by Polish authorities at Minsk, on July 8, 1920, of 2,540,000 
Polish marks, purchased by the claimant by the exchange of a letter of 
credit amounting to $16,910. On August 30, 1921 the American 

Legation at Warsaw received 2,540,000 Polish marks 
confiscation from the Ministry of Foreign Affairs and accepted it 

with a statement that the Legation did not waive the 
right of the United States to claim a further amount on behalf of 
Gorelick as compensation for depreciation which had taken place in the 
value of the mark between the time of seizure and the return of the 
same number of marks. The Polish Ministry of Foreign Affairs at 
first stated that it could not accept the point of view of the Legation 
for the reason that the amount of money seized had been returned in 
natura and that the only legal tender in Poland Vas the mark which 
must be accepted to its nominal value. On September 29, 1923, how
ever, the Polish Foreign Office transmitted to the American Legation 
an additional amount of $15,934 in settlement of the claim. The 
Polish Foreign Office considered that the 2,540,000 Polish marks 
previously paid, at the rate of 2602.45 Polish marks to the dollar, was 
worth $976. This, plus $15,934, was equal to $16,910, the value of 
Gorelick’s original letter of credit. The Polish Foreign Office informed 
the American Legation that it was impossible to consider the payment 
of interest—which had been requested—on this sum during the period 
of retention.

In the case of Igleheart Bros., Inc. (United States v. France)96 a claim 
was submitted to France for $3,930 plus interest for the value of 300 
bags of flour shipped by the claimants in February 1919 to a firm at 
Pointe-^-Pitre, Guadeloupe. On arrival, the flour was seized and 
requisitioned by the French authorities acting under an executive order 
of February 27, 1918. Igleheart Brothers claimed that the price of 
the merchandise should be calculated according to the fixed rate of the 
dollar established by their principals. The Court of First Instance of 
Pointe-a-Pitre denied the contention. The Government indicated its 
willingness to pay for the flour at the rate of the dollar at the date of 
the delivery of the flour and in 1922 it paid 24,744 francs in settlement 
of the claim.

Indemnity was claimed in 1922 by the Norwegian Government on 
behalf of the owners of the Norwegian steamship Hassel for damages
Footnote 94—Continued.

As of possible interest, see the case of Mutual Life Insurance Co. of New York
(United States v. Austria), decided by the Tripartite Claims Commission under 
the agreement of November 26, 1924, relating to the alleged enforced conversion 
of bonds deposited as security. (Bonynge’s Report (1930) 23-24.) An award 
was entered in favor of the company after a compromise agreement had been 
reached by the Agents of the two Governments.

95 MS. Department of State, file no. 660c.11245 Gorelick, J.
™Ibid. 351c.ll53Ig4.
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sustained by the vessel when the American transport Ausable collided 
with her in 1918.97 The amount of $297,410.90 ($373,189.52 including 
interest to March 31, 1923)—later reduced to $275,000—was claimed 
and the amount of $143,492.07 was offered as an act of grace by the 
United States (in 1923) in full settlement of the claim. The United 
States took into consideration the fact that while the claim was 
expressed in dollars, the loss it was intended to represent was incurred 
in francs, Norwegian kroner, and pounds sterling, and that at the 
then-present rate of exchange the amount offered in settlement of 
the claim in 1923 would go far toward reimbursing the owners of the 
vessel in the full amount of their losses and expenditures. Payment 
at the rate of exchange obtaining in 1918 would have resulted in 
considerable profit to the owners. The total amount of the damages 
expressed in the three foreign currencies, at the rate of exchange 
existing in 1923 was stated to be $229,700. The owners had received 
insurance equivalent to approximately $24,200. In 1924 the United 
States increased the offer (based on a change of estimate on the number 
of days for which demurrage could be allowed) to $164,169.23. The 
amount was accepted and an appropriation for the settlement of the 
claim in that amount was made by Congress on March 4, 1925.98

PAYMENT OF THE AMOUNT FOUND TO BE DUE

In the claim of Lieut. Guy Liddell (Great Britain v. United States),99 
an amount equivalent to the sum of 54,162 Swiss francs was offered 
as an act of grace by the Government of the United States on June 
7, 1924, in full settlement of the claim of Liddell arising in connection 
with the purchase by the United States of LiddelPs patented huts. 
The offer was accepted by both the British Government and Liddell. 
On October 3, 1924 the Military Attache of the American Embassy 
in London was instructed to pay the claim directly to Liddell (at the 
instance of the British Government) in an amount equivalent in 
pounds sterling to 54,162 Swiss francs. On November 4, following, 
53,392.24 Swiss francs or £2,266.4.6 (converted at 23.56 Swiss francs 
to the pound, the rate of exchange existing on that day) was paid,100 
leaving a balance of 769.76 Swiss francs. Owing to the fluctuation in 
exchange the fund allotted to the Military Attach^ was not sufficient

97 Ibid. 341.115Au71. The case is discussed in vol. II, pp. 1060 et seq., of 
Damages in International Law.

98 43 Stat. 955, 1339.
Thereafter, owing to the fact that the rate of exchange of the Norwegian kroner 

had been steadily rising, the owners of the Hassel sustained a loss of 16,000 kroner 
between March 4 and March 24. A check, dated April 1, 1925, for $164,169.23, 
payable to the Government of Norway, was transmitted to the Norwegian Minis
ter on April 2.

99 See ante, p. 1889, for a further discussion of the claim.
100 MS. Department of State, file no. 411.41L611/26.
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to pay 54,162 francs. Subsequently, the further sum of £31.0.9 was 
paid in settlement of the balance. In this instance, the offer was to 
pay an amount equivalent to a named sum of Swiss francs.

In May 1928 an appropriation of an amount to enable the United 
States to pay 3,550 pounds sterling 2 shillings 5 pence, was authorized 
by the Congress of the United States in the case of the S.S. Madeleine 
(France v. United States).101 102 * The claim arose an account of damage 
sustained by the French steamship Madeleine when the United States 
steamship Kerwood collided with her in May 1918. In making the 
estimate of the appropriation requested, the Department of State said 
in a letter of May 11,1928, to the Director of the Bureau of the Budget:

It is to be presumed from the language of the Act that the payment should be in 
an amount which on the date of payment is equivalent to 3,550 pounds sterling 
2 shillings 5 pence. While at par of exchange the pound sterling is equal to $4.8665, 
the pound at the current rate of exchange is worth more than that amount, and 
it appears to be fluctuating from day to day. For example, on the ninth of May 
it was worth $4.880068, while on the tenth its value was $4.879573. It has, 
therefore, been deemed wise to estimate the amount of the appropriation in dollars 
required at the rate of $4.90 to the pound in order that the Department may be 
able to pay to the French Ambassador an amount exactly equivalent, at the cur
rent rate of exchange, to the amount authorized by Congress to be paid in settle
ment of the claim. That amount computed at $4.90 to the pound is $17,395.59.102

On August 13, 1925 a check dated August 8, 1925 for $29,524.40 
* (an amount equivalent to £6,200 as of March 3, 1925) was paid by the 

United States to Great Britain in full settlement of a claim presented 
on behalf of H. Hogarth and Sons. The claim arose on account of 
damage sustained by the claimant’s vessel, the steamship Baron 
Berwick on August 22, 1918, when the United States steamship 
Iroquois collided with her in Quiberon Bay, France, and on account 
of a further collision between the United States destroyer Truxtun 
and the Baron Berwick on October 5, 1918. The proceeds of the 
check, owing to the movement in the exchange rate between March 3 
(the date payment was authorized) and August 13 (the date of pay
ment), amounted to only £6,078.2.8, and the British Government 
requested the United States to pay the difference between this amount 
and £6,200.104 It was urged that that Government was entitled to this 
amount at the rate of exchange existing when payment was actually

101 Act approved May 14, 1928, 45 Stat. 512; act approved May 29, 1928, 2d 
Deficiency Act, ibid. 913. By the latter act there was appropriated “a sum equiv
alent to 3,550 pounds sterling 2 shillings 5 pence, as authorized by the Act ap
proved May 14, 1928, fiscal years 1928 and 1929, $17,395.59”. A check in the 
amount of $17,395.59 was transmitted to the Charg6 d’Affaires ad interim of the 
French Embassy on August 16, 1928 in full settlement of the claim. (MS. Depart
ment of State, file no. 411.51L56/38.)

102 MS. Department of State, file no. 411.51L56/26, enclosure.
108 Ibid. 411.41H67/24.
™Ibid. 411.41H67/23.
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made, the difference being £121.17.10. However, the act of Congress 
of March 3, 1925, under the terms of which the funds were authorized 
to be appropriated specified that the funds to be appropriated for this 
purpose were “an amount equivalent to £6,200 on the date of the pas
sage of this Act”.105 The United States declined to admit that the delay 
in payment gave rise to any further claim against the United States. 
If the pound had subsequently depreciated, the claimant, it was 
stated, would probably have declined to accept less than $29,524.40.

The claim of Madame Crignier (France v. United States) 106 as pre
sented in May 1918 was stated to be for 70,006.90 francs. The claim 
was that of a French subject for damages owing to the excavation in 
1905 of her property in order to locate and remove the body of Ad
miral John Paul Jones.107 As itemized it included the amount of 
damages assessed against the claimant by a French court in 1909 
when an action was brought against her by an adjoining property 
owner, attorney’s fees, other fees, and 30,000 francs for the deprecia
tion of a building owing to the excavations and the settling therefrom. 
In 1918, and again in 1919 and 1921, recommendations for payment 
of $13,511.13, the equivalent of 70,006.90 francs, were made to 
Congress.

On June 28, 1922, Senator Henry Cabot Lodge, Chairman of the 
Committee on Foreign Relations of the Senate, made inquiry as to 
the exact amount due Madame Crignier “under the present rate of 
exchange”.108 He was informed that the sum of 70,006.90 francs 
which the President suggested should be appropriated in payment of 
the claim amounted at the Federal Reserve Board rate of exchange for 
the French franc on July 1, 1922, to $5,880.58, at the rate of one franc 
to $.084.109 In 1923 the claim was again presented to Congress for 
appropriate action.110 On December 18, 1923, the Director of the 
Budget approved a request for “an appropriation equivalent to 
70,006.90 francs”.111 At length an act approved on May 13, 1924 was 
passed (and the appropriation act for the year ending June 30, 1924 
wTas also passed) authorizing the payment of the claim in the amount 
of $13,511.13 as a matter of grace.112 A check in this amount was

106 43 Stat. 1588. The payment was authorized as a matter of grace and without 
reference to the question of liability.

106 MS. Department of State, file no. 311.514C86/18.
107 See vol. II, p. 1492, of Damages in International Law for a further discussion 

of the claim.
108 MS. Department of State, file no. 311.514C86/39.
109 Ibid.
110 H. Kept. 319, 68th Cong., 1st sess., March 18, 1924. See also H. Doc. 101,

67th Cong., 1st sess.; H. Doc. 156, 68th Cong., 1st sess.; and S. Doc. 231, 65th 
Cong., 2d sess. .

111 MS. Department of State, file no. 311.514C86/45.
112 Act approved May 13, 1924, authorizing the appropriation of $13,511.13, 43 

Stat. 118; act approved June 30, 1924, ibid. 672.
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transmitted to the Government of France in January 1925 in settle
ment of the claim.

In 1921 the case of Helen O’Brien (United States v. China) was 
settled through diplomatic channels. The claimant, an American 
citizen, asked $25,000 gold for herself and two infant children on 
account of the killing of her husband in 1918. The Chinese Govern
ment agreed to pay the amount. The amount actually received by 
the claimant was $26,326.92 owing to fluctuation in the rate of ex
change between December 31, 1920, the date of the payment by the 
Chinese Government of Shanghai taels, and January 5,1921, the date 
of the issuance of the draft by the International Banking Corporation, 
Peking, on the same corporation in New York, for the transmittal of 
the amount received in payment of the claim.113

113 MS. Department of State, file no. 493.1 lOb6. See also Damages in Inter
national Law, vol. I, pp. 676 et seq.
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INTEREST, EXPENSES, AND COSTS 

INTEREST 

TYPES

Compensatory as Distinguished From Moratory Interest

In considering the subject of the allowance of interest in interna
tional cases it is imperative to distinguish between (a) interest “some
times added to the money valuation of damages, to fix the total 
amount of an indemnity” * 1 and (6) interest sometimes payable on 
the amount awarded on account of delay in payment. The former 
is in the nature of “compensatory interest”; the latter is “moratory 
interest”. It is necessary to differentiate between interest as a part 
of an award and interest on an award. The cases show a marked 
difference in the handling of these situations.

Interest as a Part of the Award Distinguished From Interest

On the Award

The Mixed Commission (Joseph Ignatius de Yiar, Matthew Clark
son, and Samuel Breck), sitting at Philadelphia, which arbitrated 
claims arising on account of spoliations committed against American 

commerce by Spain (settled under the terms of article 
XXI of the treaty of October 27, 1795 between the 
United States and Spain), allowed interest at 6 per

cent 'per annum on all the awards until the date of their payment. In

Various com
missions

1 Russia v. Turkey, Scott, The Hague Court Reports (1918) 298, 312.
Sir Robert Phillimore states that:

DCCXIV. As to interest, the jurists generally speak of three kinds, viz.:
i. Interest naturally incident to the contract, either by express or implied 

stipulation, not founded on any wrongful act of a party (int&r&t).
ii. Interest due for non-performance of the contract, which the English 

call damages, and French dommages-inUrUs.
iii. Interest [or “demurrage”], due from delay in the due performance of 

the contract, founded therefore on the wrongful act of a party, which the 
French call intirits moraioires . . .

[IV Phillimore, International Law (3d ed., 1889) 577 et seq.]
In The Santa Maria, decided in 1825 by the Supreme Court of the United States, 

Mr. Justice Story stated that—
. . . Damages are often given by way of interest, for the illegal seizure 

and detention of property; and, indeed, in cases of tort, if given at all,interest 
partakes of the very nature of damages. [10 Wheat. 431, 445-446.J

See also Balano v. The Illinois, 84 Fed. 697, 698 (1898).
1913
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addition, in appropriate cases, interest was allowed as a part of the 
awards. In certain cases this necessitated the disallowance of other 
items of the claim, the allowance of which together with interest 
would have resulted in double indemnity for a single item. Thus in 
the first award of the Commission, in the case of the ship Rooksby,2 
Nathaniel Jones master and Abel Harris owner, interest was allowed 
as an item of the award from the date when the purchase money for 
the vessel should have been paid but demurrage from that date was 
disallowed. Interest was also allowed at the rate of 6 percent per 
annum on the total amount awarded ($15,535.79) from April 20, 1796 
“until the same be discharged”.3 The agreement of 1795 between 
the United States and Spain providing for the submission of the 
claims to arbitration contained no express provision with reference 
to the allowance of interest either as a part of the awards or on the 
awards.4 *

A few conventions have contained express provisions with refer
ence to both types of interest, though usually—as will be seen— 
reference has been made only to interest on any awards that might be 
entered.

Although the only reference in the convention signed February 8, 
1853 by the United States and Great Britain to the allowance of 
interest was that contained in article IV stipulating that the money 
awarded to either Government should be paid within 12 months 
after the date of the decision “without interest”, the Commission 
organized in accordance with the terms of that convention allowed 
interest in appropriate cases as a part of its awards.6 Thus in the 
case of Godfrey, Pattison & Co. (Great Britain v. United States)6 in 
which the Commission allowed the claimants the amount of customs 
duties wrongfully assessed, and paid under protest, on cotton goods 
imported by them, interest was allowed on the amount of the duties 
wrongfully collected from the date of payment. Commissioner 
Upham, writing the decision, emphasized the fact that “The United 
States government was, . . . from the first, informed that the 
payment of the duty would be resisted.”7

The convention between the United States and Costa Rica signed 
July 2, 1860 stipulated in article IV thereof that each of the sums 
awarded “shall bear interest (also payable semiannually) at the rate

2 MS. Department of State, National Archives, miscellaneous papers; ibid. 
Awards, pp. 1-2.

3 Ibid. See to the same effect the case of the brigantine Betsy, John Denabre 
master, ibid. 24-25. Cf. the brigantine Columbia, Stephen Holland master, ibid. 
32-33 (interest allowed on amount awarded for detention of vessel).

4 II Malloy 1640, 1648.
61 Malloy 664, 667.
6 Report of Decisions (1856) 301.
7 Ibid. 304.
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of six per cent, per annum, from the day on which the awards, respec
tively, will have been decreed”.8 Although this was the sole article 
relating to interest the Umpire, Joseph Bertinatti, allowed interest 
as a part of the awards in appropriate cases. Thus, in the case of 
John E. Hollenbeck (United States v. Costa Rica), the claimant was 
awarded $7,269.75 because of the burning of his hotel and its contents 
(located at Castillo Viego, Nicaragua) in 1857, apparently as a result 
of the burning of another building which was fired as a military 
necessity by Costa Rican forces engaged in dispelling filibusterers 
under William Walker. The principal amount awarded included 
interest on the items of the claim for 5 years and 8% months at 6 
percent per annum.9 Likewise, in the case of Samuel S. Wood and 
A. M. C. Wood10 $627.93 was awarded for provisions taken or de
stroyed by Costa Rican troops in 1857. The amount awarded in
cluded interest on the respective items allowed.

The case of Robert H. May (United States v. Guatemala) was 
arbitrated in accordance with a protocol of February 23, 1900 and 
a supplemental protocol of May 10, 1900.11 It was agreed therein 
(article IV as amended) that the award should not exceed the amount 
claimed by May “and interest at the rate of six per cent, per annum 
thereon from the time said sums were due until the date of the award, 
and said award shall bear six per cent, interest per annum from said 
date until paid”.12 The Arbitrator (George Francis Birt Jenner) on 
November 16, 1900 held the Guatemalan Government liable for the 
violation of May’s 1-year railroad-concession contract.13 He allowed 
$55,287.79 gold (for subsidies earned, works executed, and expenses 
incurred under the contract) and interest thereon in the amount of 
$6,874.11 gold, calculated at 6 percent per annum for 2 years and 21 
days, from October 21, 1898 (the date the money became due) to 
November 16, 1900 (the date of the award), plus $41,588.83 gold as 
estimated profits, plus $40,000 gold “for expenses incurred, two years’ 
time lost, suspension of credit, and grave anxiety of mind”, plus 
6-percent interest on the total amount of $143,750.73 gold thus 
awarded “from the date of the award until the payment of the entire 
sum”.14

Under the terms of a protocol of April 25, 1910 signed at Lima by 
Italy and Peru, the claim of Counts Napoleon, Carlos and Rajael Cane-

s I Malloy 346, 348.
9 MS. Department of State, National Archives, miscellaneous papers of the 

Commission, including Decision No. 12.
10 Ibid. Decision No. 14.
“ I Malloy 871, 873.
12 Ibid. 874-875.
13 1900 For. Rel. 648, 659.
14 Ibid. 674.
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aro15 against Peru for £43,140 sterling and legal interest thereon was 
arbitrated by a Tribunal selected from the panel of the Permanent 
Court of Arbitration. The protocol provided, inter alia, that the 
following question should be submitted to the Tribunal for decision 
“in accordance with law”:

Should the Government of Peru pay in cash, or in accordance with the Peruvian 
law of June 12, 1889, on the domestic debt, the bills of exchange (libramientos) 
now in the possession of the brothers Napoleon, Carlos and Rafael Canevaro 
which were drawn by the Peruvian Government to the order of the firm of Jos6 
Canevaro and Sons for the sum of 43,140 pounds sterling, plus the legal interest 
on the said amount?

The debt referred to had its origin in a decree of the dictator 
(Pi6rola) of Peru on December 12, 1880. Less than half the debt had 
been paid. Although the debt was originally payable in pounds 
sterling at different periods, under a law of June 12, 1889 the holders 
of such paper were required to accept Peruvian bonds of the con
solidated debt, yielding 1-percent interest, payable in gold, from 
January 1, 1889 until final payment. The Tribunal, on May 3, 1912, 
decided that the Peruvian Government should deliver to the Italian 
Legation at Lima on account of Napoleon and Carlos Canevaro (a) 
in 1-percent bonds of the domestic debt of 1889 the nominal amount 
of £39,811.8.1, upon the surrender of two thirds of the bonds thereto
fore issued on December 23, 1880 to the firm of Jos6 Canevaro & Sons; 
and (6) in gold the sum of £9,388.17.1, the amount of interest at 1 
percent from January 1, 1889 to July 31, 1912. It was further 
stipulated that the Peruvian Government might delay the payment 
of this latter sum until January 1, 1913, provided it paid interest 
thereon at the rate of 6 percent from August 1, 1912.

The special agreement of June 30, 1921 between the United States 
and Norway for the settlement of claims of fifteen Norwegian nationals 
against the United States, which arose on account of the requisition 
by the United States of ships, shipbuilding contracts, and materials 
thereunder, stipulated that the claims should be decided “in accordance 
with the principles of law and equity”, and that interest at the rate 
of 6 percent per annum should be allowed on any amount awarded 
from the date of the rendition of the decision until the date of pay
ment.16 The materials, contracts, etc., were requisitioned by the 
United States Shipping Board Emergency Fleet Corporation under 
an order of August 3, 1917. The Tribunal established at The Hague 
under the agreement (composed of James Vallotton, of Switzerland, 
Benjamin Vogt, of Norway, and Chandler P. Anderson, of the United 
States) allowed interest for a period of 5 years beginning on October

15 Scott, The Hague Court Reports (1916) 285.
16 Arts. I and IV. Ill Treaties, Conventions, etc. (Redmond, 1923) 2749, 2750, 

2751.



6, 1917—not merely from the date of the award (October 13, 1922)— 
as a part of the amount awarded in each claim.17

By the agreement of July 7, 1840 between the United States and 
Chile with reference to the settlement of the “first” brig Macedonian 

claim, Chile undertook to restore to the American 
As part of settle- owners $104,000 seized in 1819 under the orders of 
paid officers of the Chilean squadron in the port of Supe.18

In addition to the principal amount, interest at the 
legal rate (5 percent per annum) was agreed to be paid in lieu of dam
age from the date of seizure until the date of the approval of the 
agreement by the Chilean Congress. Interest at the same rate was 
also agreed to be paid upon the amount thus to be paid.19

On June 12,1843 it was stipulated that Brazil should pay 26,000$000 
milreis to the United States “For indemnity, entire value of the 
schooner John S. Bryan, her cargo, freights, [demurrage], pay roll, 
ordinary and extraordinary expenses, exchange, interest, etc., etc.” 20 
The claim, as presented on May 4, 1840 by John Gardner on behalf 
of the owners and insurers of the John S. Bryan “for the seizure of 
the said schooner at Macapd on February 15, 1836, which vessel was 
condemned at Par&, and then ordered to be restored ... on 
December 12, 1837”, was for 22,874$012 milreis. Interest was 
claimed on this amount from June 23, 1836 to the day of liquidation.21

No provision was contained in the report of June 12, 1843 of the 
Commissioners appointed by the respective Governments (Joao Miz 
Lour. Vianna on the part of Brazil and John Gardner on the part 
of the United States) as to the mode of payment or as to interest in 
the event of non-compliance with the report, which was in the form 
of a convention. Although the settlement was approved by the 
Emperor of Brazil, payment of the claim was not made until May 20, 
1846.22 When payment (“Twenty six thousand milreis”) was received, 
John Gardner as the agent of the claimants protested that interest 
should be paid on the principal amount from June 12, 1843.23

17 Scott, The Hague Court Reports (1932) 40, 76-78.
18 The Charge d’Affaires in Chile (John S. Pendleton) to the Secretary of State 

(Upshur), Oct. 29, 1843, ms. Department of State, National Archives, 6 
Despatches, Chile, no. 16; Charge Barton to Secretary Buchanan, July 29, 1848, 
ibid., 7 Despatches, Chile, no. 7, enclosure.

19 4 Miller, Treaties, etc. (1934) 287-288; ms. Department of State, National 
Archives, Charge Pollard to Secretary Forsyth, July 9, 1840, 5 Despatches, 
Chile, no. 83.

20 4 Miller, Treaties, etc. (1934) 507.
21 Ibid., 12 Despatches, Brazil, no. 108, May 14, 1840, enclosure, translation.
22 Ibid., the Minister to Brazil (Wise) to the Secretary of State (Buchanan), 

June 19, 1846, 15 Despatches, Brazil, no. 46.
23 Ibid., enclosure, John Gardner to Minister Wise, June 1, 1846.
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A Commission having been established by Brazil and the United 
States in accordance with the convention of January 27, 1849,24 25 a 

claim was presented by the United States on behalf 
Interest from Gf Thomas Perkins Pingree for expenses incurred in
mern^8Ctt C" the prosecution of the claim of the John S. Bryan

and for interest from June 12, 1843 on the amount 
paid on the claim. The Commissioner (George P. Fisher) made an 
award in favor of the claimant for interest, at 6 percent per annum 
on the principal amount originally paid in the case, from June 12, 
1843 to May 20, 1846, the date of its payment, together with interest 
on this amount from May 20, 1846 to March 1, 1852, the date of the 
expiration of the Commission.26

Great Britain presented two classes of claims for interest on debts 
the principals of which had previously been liquidated, to the British- 
Venezuelan Claims Commission established pursuant to the protocol 

of 1903.26 The first consisted of claims for interest 
viously81*1 PrC on cases settled through diplomatic channels, which 

Venezuela, in 1865, had agreed to settle. Umpire 
Plumley found that there was no contract for the payment of interest 
but that there was an understanding that the debt should be liquidated 
within 5 years from the date of the agreement. The debt was finally 
paid in 1897. In awarding $191,562.47 as interest, at the successive 
legal rates existing in Venezuela between the date when Venezuela 
first recognized its duty to pay and paid over the first instalment 
(1869) and the date of the final payment (1897), the Umpire stated:

. . . The allowance of interest for damages to property, or for contractual 
claims, considered by mixed commissions has been for a long time a well-settled 
practice with a large degree of uniformity. So far as the umpire is aware it has 
been the unquestioned action of all the mixed commissions sitting in Caracas in 
1903. It has been the settled practice of this tribunal, where justice and equity 
seemed to require it. The claim now being considered is in effect an account 
stated between the two Governments and has a much stronger ground for allow
ance of interest after default than a claim not agreed to.27

The second class of claims, decided at the same time, was for 
interest on the awards of the British-Venezuelan Mixed Commission 
of 1868-69, which “were made to receive 'full effect without objection 
or delay’ ”, by the terms of the protocol under which it wras estab
lished. The protocol also contained provision that the awards made 
should be submitted for approval to the Venezuelan legislature. 
Because of revolutionary conditions, this could not be done until

241 Malloy 144.
25 MS. Department of State, National Archives, Record of the Proceedings of 

the Brazilian Commission, pp. 40-45, docket 8.
The claim for indemnity for expenses was rejected.
20 “Interest on Diplomatic Debt Case”, Ralston's Report (1904) 423.
27 Ibid. 425.
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1873, when the awards'were approved by a decree of June 14. The 
whole amount awarded by the Commission of 1868-69 was $312,
586.95. The first payment was made in 1873 and there were annual 
payments thereafter, omitting the year 1879, until 1885, when the 
last instalment was paid. Great Britain had not consented to any 
delay or to an instalment method of payment except through the 
allowance of interest to compensate therefor. Although the Vene
zuelan Government demurred, Great Britain had always insisted 
upon payment of interest. Venezuela was therefore not confronted 
with a new claim. The Umpire allowed interest at the legal rate 
in Venezuela, “beginning with 1874 and ending with 1884”, amount
ing in ah to $39,797.32.28

Under the terms of the Report of the International Joint Commis
sion, signed February 28,1931, the Commission found that the amount 
of past damages and damages up to January 1,1932, sustained in the 
State of Washington as the result of fumes discharged by the smelter 
at Trail, British Columbia, was $350,000.29 The amount was subse
quently paid by Canada and accepted by the United States on 
November 2, 1935. When the claim of the United States for dam
ages sustained subsequent to January 1, 1932 was submitted to 
arbitration pursuant to the terms of the convention of April 15, 1935,30 
the United States claimed interest on the $350,000 because of the 
delay in payment. The item was rejected by the Tribunal in its 
decision reported on April 16, 1938 on the ground “that no payment 
of such interest was contemplated by the Convention and that by 
payment within the term provided by Article I thereof, the Dominion 
of Canada has completely fulfilled all obligation with respect to the 
payment of the sum of $350,000”.31 The Tribunal, however, awarded 
interest on its award of $78,000 “from the date of the filing of this 
report and decision until date of payment”.32

28 Ibid. 426-427. The Umpire rejected the contention of Venezuela that the 
award must exclude from the benefit of interest all Venezuelans who had replaced 
British claimants as their sole heirs, stating that—

... all rights passed upon by the umpire were vested, respectively, in 
1865 and in 1869, when the stated account was agreed to and when the 
awards were made. This vested right may pass, like other vested rights, to 
those who in themselves would have no place before this tribunal, but who 
as the representatives of those having such vested rights may have such 
place. [Ibid. 428.]

29 Department of State, Press Releases, Mar. 7, 1931 (Weekly Issue No. 75, 
Publication No. 167) 164. The Report is printed in vol. II, pp. 1413, 1414 
et seg., of Damages in International Law.

30 Treaty Series, No. 893; IV Treaties, Conventions, etc. (Trenwith, 1938) 4009.
31 Trail Smelter case (United States v. Canada), ms. Department of State, file 

no. 711. 4215 Air Pollution/941.
32 Ibid.



1920 CHAPTER IX

INTEREST ALLOWED 

Under International Law

A second contributing factor to the confusion apparently existing 
on the subject of the allowance of interest in international cases is 
brought about by attempts to follow rules of local law.

John Bassett Moore has stated that33—
The rule of the common law that interest is not payable on claims against the 

Government, unless express provision is made for such payment, has been fol
lowed in the United States. This is, however, merely a rule of municipal law 
enforced by the Government against its citizens or subjects, and is not obligatory 
as between government and government.

In the case of Georges Pinson (France v. Mexico), decided in 1928, 
rules of the civil law concerning interest on private pecuniary debts 
were invoked before the Commission established by the two Govern
ments, which held that those rules had no direct relevance on the 
question of interest under international law, since the rules regarding 
the latter had developed independently and in entirely different 
spheres from those prevailing with reference to moratory interest in 
private law.34 *

Against a Government

It has been repeatedly stated that interest is not allowable as 
against a government,36 either on the theory that “the King” is pre

83 VI Moore's Dig. 1028.
34 La reparation des dommages causes aux etrangers par des mouvements revo- 

lutionnaires (1933, Paris) 1, 134. '
85 In Sutherland, A Treatise on the Law of Damages (4th ed., 1916) 1039-1040, 

it is stated:

It has been established as a general rule in the practice of the federal 
government that interest is not allowed on claims against it, whether they 
originate in contract or in tort, or whether they arise in the ordinary business 
of administration or under private acts of relief passed by congress on special 
application. . . . The same rule is applied in England . . . [citing In 
re Gosman, 17 Ch.D. 771, 1881].

See also: 5 Op. Att. Gen. 105 (1849); 7 ibid. 523 (1855); Gordon v. United States, 
7 Wall. 188 (1868); United States ex rel. Angarica v. Bayard, 127 U. S. 251 (1888); 
United States v. Verdier, 164 U. S. 213 (1896); United States v. Sherman, 98 U. S. 
565 (1878).

Although judges in making their decisions in the so-called East Florida claims 
(growing out of loss occasioned to the inhabitants of East Florida by troops of the 
United States and patriots in the years 1812—13) added “in each case to the value 
... of the property at the time of its destruction, and to the amount of the 
damage, at the time it was done, 5 per cent, not as interest {eo nomine1, but as 
compensation for delay of payment, or as damage for the loss of the use of the 
property from the date of the injury to the date of the judgment'', the Secretary 
of the Treasury, who was authorized to pay such claims as were adjudged valid 
by the courts designated by Congress to pass thereon if he should be “satisfied
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sumed to be ready and willing to discharge his obligations or on the 
theory that interest is a penalty and that “the King” can do no wrong. 
This view has been followed in some international cases.

In addition to those cases in which the Government of the United 
States agrees to pay interest, as, for example, upon its public loans, 
or in which interest is payable in accordance with an act of Congress 
expressly authorizing it in a particular case,* 36 interest may also be 
recovered against the Government in a number of other circum
stances. Thus, interest may be a proper part of “just compensation” 
in eminent-domain proceedings.37 It has also been held that when 
the Government of the United States goes into the business of insur
ance, issues policies in familiar form, and provides that in case of 
disagreement it may be sued, it must be assumed to have accepted 
the ordinary incidents of suits in such business, including the payment 
of interest.38 In the settlement of accounts, the Government as a 
contractor has been held liable for interest; 39 and in “suits against 
collectors to recover moneys illegally exacted as taxes and paid under 
protest the settled rule is, that interest is recoverable without any 
statute to that effect”.40

Commissioner John K. Kane, of the Board of Commissioners 
appointed to adjudicate the claims of American citizens against the
Footnote 35—Continued.
that the same is [are] just and equitable, within the provisions of the said treaty 
[of Feb. 22, 1819, art. 9]”, beginning in 1836, disallowed interest on the claims. 
II Malloy 1651, 1655 (treaty of 1819); 3 Stat. 768 (act of Mar. 3, 1823); 6 Stat. 569 
(act of June 26, 1834); S. Ex. Doc. 205, 46th Cong., 2d sess., p. 3; 5 Moore's Arb. 
4529-4530. ‘

36 See, for example: act approved Jan. 23, 1798, 6 Stat. 32; act approved Jan. 
14, 1804, ibid. 51; act approved May 1, 1810, ibid. 94; act approved July 7, 1838, 
ibid. 734-735; act approved Feb. 5, 1859, 11 Stat. 558.

(a) No interest shall be allowed on any claim up tq the time of the rendition 
of judgment by the Court of Claims, unless upon a contract expressly stip
ulating for the payment of interest, except as provided in subdivision (b) 
[relating to overpayment of internal revenue]. [28 U.S.C. §284; Rev. Stat. 
§1091.]

37 United States v. Rogers et al., 255 U. S. 163 (1921); Seaboard Air Line Railway 
Company et al. v. United Statesy 261 U. S. 299 (1923). In the latter case, Mr. 
Justice Butler, after referring to the “rule that, in the absence of a stipulation to 
pay interest or a statute allowing it, none can be recovered against the United 
States upon unpaid accounts or claims", stated: “The requirement that 1 just 
compensation' shall be paid is comprehensive and includes all elements and no 
specific command to include interest is necessary when interest or its equivalent 
is a part of such compensation." Ibid. 304, 306.

38 Standard Oil Company of New Jersey, as owner, etc.t of the steamship Llama} v. 
The United States of America, 267 U. S. 76 (1925).

39 National Home for Disabled Volunteer Soldiers v. Parrish, 229 U. S. 494 
(1913).

40 Erskine v. Van Arsdale, 15 Wall. 75 (1872); Redfield v. Bartels, 139 U. S. 694 
(1891).
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indemnity paid by France (pursuant to the convention of July 4, 
1831) on account of depredations on the commerce of the United 
States during the Napoleonic Wars, stated: 41

The rule which they [the Commissioners] adopted limited the award in each 
case to the amount of loss actually sustained, without interest. Interest is either 
a compensation for the loan of money, or damages for its detention: in the latter 
sense only can it connect itself with the claims under the convention. It is a 
favourite maxim with sovereigns, that inasmuch as they are always ready to 
satisfy the demands of claimants when properly established, they are therefore 
not liable to make compensation for delays of payment. . . . But so long as 
the obligations of a treaty are limited to that which is the intention of the con
tracting parties, rather than that which ought to be, it must be conceded that 
France did not recognize her liability for interest by recognizing the validity of 
the reclamations against her.

During the World War the British Government requisitioned pork 
products of certain American packing companies pursuant to an order 
of August 8, 1919. On August 6, 1919 the British Food Controller 
by an order set maximum wholesale and retail prices for sales of 
bacon, ham, and lard. Prior to the dates of the orders, Swift & 
Company had consigned large stocks of bacon, ham, and lard to their 
agents in England, which were requisitioned upon their unloading 
there.

After an exchange of correspondence between the several American 
packing companies concerned and the British Government, it was 
agreed that the claim of Swift & Company should be the first of the 
claims to be submitted to arbitration under British statutes. On 
August 8, 1923 the Arbitrator (A. T. Miller) concluded that the 
company was entitled to the average market price of each type of 
goods requisitioned for the three weeks prior to August 9, 1919 
(the date of the taking of possession), less certain deductions, and 
plus interest from October 1, 1919 until the date of payment. The 
Board of Trade appealed to the Court of Appeal, under the Indemnity 
Act of 1920. On March 6, 1924 the Court of Appeal42 held that the 
company should not receive a sum in excess of the amount for which 
the goods could have been sold if not requisitioned (the maximum 
price imposed by the British Government under the order of August 
6, 1916) and that interest (prior to the date of a final award) should 
be disallowed. On March 17, 1925 the House of Lords affirmed the 
decision.43 When the matter of interest and of costs was presented

41 Kane, Notes on Some of the Questions Decided by the Board of Commissioners 
under the Convention with France, of 4th Julyy 1881 (1836) 95-96.

42 Swift & Company v. Board of Tradey (1924) 93 L.J., K.B. 529; 131 L.T. 359.
43 Swift & Company v. Board of Tradey [1925] A.C. 520. See the opinions of 

Viscount Cave L. C., ibid. 532—533, and of Lord Sumner, ibid. 548. See also 
Swift & Company v. Board of Trade (holding that the Arbitrator had no power to 
order the Crown to pay the costs), [1926] 2 K.B. 131.
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to the British Foreign Office through diplomatic channels,44 it took 
the position (July 5, 1926) that the question involved was whether 
the word “compensation” included the right to interest; and that this 
question depended upon the municipal law of the country where the 
requisition took place, which, stated in general terms, was that interest 
was not payable on sums due unless the contract so provided or unless 
there was some definite statutory enactment entitling the claimants 
to interest. It added that the House of Lords had decided that there 
was nothing in this particular case which took the matter outside the 
general law.45

In the case of Robert Fulton Cutting, as executor of the estate of Me- 
Evers Bayard Brown (United States v. Canada),46 a claim was made for 
interest on “succession duties illegally exacted by the Province of 
Quebec”, and paid under protest, such interest (together with the 
principal amount and costs) having been granted by the Superior 
Court for the District of Quebec (January 23, 1930), which sustained 
a petition of right brought by Cutting.47 The Court of Kangs Bench 
for the District of Quebec, Province of Quebec (January 14, 1931),48 
and the Supreme Court of Canada (March 31, 1932)49 50 dismissed 
appeals, and finally the Judicial Committee of the Privy Council 
refused special leave to appeal (December 12, 1932).60 The principal 
amount adjudged due was repaid by the Province, but it declined to 
pay interest on the ground that interest is payable only by statute 
or contract, that the payment of interest in this case would constitute 
a dangerous precedent, that neither the Crown nor the Province pays 
interest on refunds, and that interest is a penalty implying wrong
doing and that the King (the Province constituting the Crown for 
juridical purposes) can do no wrong. On July 8, 1941—after repeated 
representations by the Government of the United States—the Cana
dian Department of External Affairs paid the sum of $3,836.68 (Cana
dian currency)51 in settlement of the claim, by a check on the Receiver 
General of Canada.

On December 7, 1920, the Secretary of State in reply to a com
munication from the Secretary of the Navy stated that he could

44 MS. Department of State, file no. 341.115Pa.
45 Ibid. 341.115Pa/184, enclosure.
46 MS. Department of State, file no. 3,42.1154 Cutting, Robert Fulton.
47 Cutting v. The King, [1930] 2 D.L.R. 297; LXVIII Que. C.S. 541 (1930).
48 Rex v. C.uttingf LI Queb. K.B. 321 (1931).
49 The King v. Cutting, [1932] 3 D.L.R. 273; 1932 Can. S.C.R. 410.
50 The King v. Cutting, The Weekly Notes, England and Wales, Jan. 7, 1933, p. 2.
61 MS. Department of State, file no. 342.1154 Cutting, Robert Fulton/223.

Under the settlement “it was understood that payment by the Canadian govern
ment would not be construed as a concession that the circumstances were of such 
a nature as to create an international obligation". LXXIX Canada, House of 
Commons Debates (Hansard) 1111, Feb. 25, 1941.
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\

not altogether concur with the statement that it was contrary to a 
long-standing policy of the United States to pay interest on bills 
outstanding against it, and that—

. . . Even though such a policy may obtain with respect to claims made against 
the Government by one of its own citizens, it does not necessarily apply in cases 
between Governments, and from a practical standpoint the existence of such an 
obligation in this case would seem to depend very much on the nature of the 
arrangements with the British Government.52

As Complete, Adequate, or Just Compensation

Although the rule as to the payment of interest is not absolute, 
nevertheless, in the majority of cases that have been considered by 
international tribunals, interest has been allowed in appropriate cases 
as a part of the awards.53

In the case of the Canada (United States v. Brazil), 
award °ftbe settled under a protocol of May 14, 1870, the Arbi

trator (Edward Thornton) explained:
The undersigned can not, however, admit the validity of any argument which 

would exempt the imperial government from the payment of interest. If the 
claim in itself can be sustained, of which the umpire has no doubt, the claimants 
are entitled to interest.54

52 MS. Department of State, file no. 411.41/4.
63 In discussing reprisals, Henry Wheaton quotes Vattel (Droit des Gens, liv. 

ii, ch. 18, §342) to the effect that—
If a nation has taken possession of what belongs to another, if it refuses 

to pay a debt, to repair an injury, or to give adequate satisfaction for it, the 
latter may seize something belonging to the former and apply it to its own 
advantage, till it obtains payment of what is due, together with interest and 
damages. [Wheaton’s Elements of International Law (Lawrence’s ed., 1863) 
510.]

Interest was allowed and paid to Massachusetts, when the United States had 
delayed the payment for 22 years of the principal of an amount ascertained to 
be due. The amount appropriated to pay the interest was $678,362.41, more 
than the original principal. 16 Stat. 198. Senator Sumner, in his report on 
the case, said:

. . . other objections are made, to the payment of this interest: one, 
that such a course would establish a bad precedent . . .

In answer to the first, it might be urged that if the claim is just, the prece
dent of paying it is one which our government should wish to establish. 
Honesty and justice are not precedents of which either governments or 
individuals should be afraid. It is not, however, necessary to press this 
argument, for the precedent has been established. Every other State which 
made advances during the war of 1812 has been allowed interest. The 
list of statutes by which these payments have been made has been given in 
this report.

[S. Rept. 4, 41st Cong., 1st sess., p. 10.]

54 2 Moore’s Arb. 1742, 1747.
The Government of Brazil intimated that interest on the several sums should 

not be allowed because of the delay on the part of the United States in pressing
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Accordingly, 13% years’ interest, calculated from December 1, 1856, 
the date of the wrongful interference with the claimant’s vessel, to 
June 1, 1870, the date when all the documents relied on in the arbitra
tion were required to be laid before the Arbitrator, at 6 percent 
per annum was awarded, i. e. $45,077.03, as a part of the total award 
of $100,740.04.

The case of J. S. Manasse & Co. (United States v. Mexico) 65 
arose out of unpaid debts incurred by General Placida Vega of Mexico, 
who in 1866 purchased arms and supplies from this American firm 
for the use of the Mexican Government. In allowing interest at 
6 percent annually—the rate prevailing in Mexico—on the principal 
sum awarded, Dr. Lieber, Umpire of the Commission established 
under the 1868 convention between the United States and Mexico, 
explained:

The Commission has nothing to do with punishment of any offences, but the 
Umpire fairly admits that it went hard with him to allow interest. Still, if the 
sum is due, interest is due also.56

According to the terms of the convention of January 8, 1802,67 
the United States paid Great Britain £600,000 ($2,664,000) 68 in 

settlement of the claims of British creditors who had 
^terestCpaMt0rS; me^ w^h impediments in certain States of the United 

States in the collection of debts due them by reason 
of statutes existing at the termination of the Revolutionary War 
barring the recovery of debts due British creditors prior to that 
war. This amount seemingly included interest, the estimated prin
cipal sum having been doubled apparently on account of the allow
ance of interest.69 The domestic Commission appointed by Great 
Britian under the act of April 22, 1803 * 56 57 58 59 60 awarded interest in appro
priate cases.61

Under the Jay treaty (1794) between the United States and Great 
Britain it was agreed (art. VII) in respect to certain losses and dam

ages sustained by American merchants and other 
aru vn*7’ citizens by reason of the illegal or irregular capture 

of their vessels, or other property, by British cruisers, 
that “full and complete compensation for the same will be made by
Footnote 54—Continued.
the claim. To this the Government of the United States replied that “if, when 
the claim was renewed, the Government of Brazil had professed a readiness to 
pay what might be found due, there would be some justice” in such a position, 
but that the liability of Brazil was still denied and the United States was entitled 
to receive interest on any amounts found to be due. Ibid. 1741, 1742.

65 MS. Department of State, National Archives, Memorial, Opinions, docket 432.
56 Ibid.
57 I Malloy 610, 611.
58 2 Stat. 192, 336.
59 1 Moore’s Arb. 297.
60 43 Geo. Ill, c. 39.
61 III Moore’s Adj. (mod. ser. 1931) 359, 371-372, 385-387.
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the British Government to the said complainants”. The Joint Com
mission established under the treaty allowed interest, it appears, in 
all instances as a part of the damages awarded.62 In the case of the 
Betsey, Furlong master, Dr. Nicholl stated the following rule:

To reimburse the claimants the original cost of their property, and all the 
expenses they have actually incurred, together with interest on the whole amount, 
would, I think, be a just and adequate compensation. This, I believe, is the 
measure of compensation usually made by all belligerent nations, and accepted 
by all neutral nations, for losses, costs, and damages occasioned by illegal 
captures.63

The work of the Commission was suspended from 1799 until 1802, 
when a new convention was concluded 64 and the Commission reassem
bled. The question then arose as to whether Great Britain was 
liable for the payment of interest on the claims during the period 
of suspension of work.65 At length the objection of the British Com
missioner to the allowance of interest during this time was relinquished 
and awards were entered “including interest” for the period of the 
“late suspension”.66

By the award of the Emperor of Russia, April 22, 1822, it was held 
that “the United States of America are entitled to a just indemnifi

cation, from Great Britain, for all private property 
1818^1822? 1826 cari>ie(l away by the British forces [during the War of 

1812]; and as the question regards slaves more espe
cially, for all such slaves as were carried away by the British forces, 
from the places and territories of which the restitution was stipulated 
by the treaty [of Ghent], in quitting the said places and territories”. 67

In order to determine the average value of the slaves taken and to 
pass upon the validity of the individual claims, a Mixed Commission 
was constituted by the United States and Great Britain, in accord
ance with article II of the convention of June 30/July 12, 1822,68 
which sat at Washington and which was composed of a Commissioner 
and an Arbitrator appointed by each Government. One of the major

62 See, for example, the computation of the award in the Sally, Ebenezer Choate 
master (United States v. Great Britain), Damages in International Law, vol. II, p. 
1107, n. 625.

63 Wheaton, Some Account of the Life, Writings, and Speeches of William Pinkney 
(1826) 198. See also Am. St. Paps.: For. Rel., vol. II, pp. 119 et seq., Secretary 
Pickering to President John Adams, Feb. 16, 1798.

64 January 8, 1802. I Malloy 610, 612 (art. III).
65 Wheaton, op. cit. 357 et seq.
66 The Minister to Great Britain (King) to the Secretary of State (Marshall), 

Apr. 30, 1803, Am. St. Paps.: For. Rel., vol. II, p. 388; IV Moore’s Adj. (mod. 
ser. 1931) 109, 119.

67 1 Moore’s Arb. 350, 359, 360, 361. The Emperor was selected Arbitrator 
under article V of the convention of Oct. 20, 1818. I Malloy 631, 633.

68 Ibid. 634, 635.
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disputes which subsequently caused the disruption of its work arose 
with respect to the question of the allowance of interest.69 The 
British Commissioner refused to refer the question of interest to one 
of the Arbitrators, who was to be selected by lot. On April 27, 1825, 
the Commissioners adjourned “to the 8th of the ensuing December”. 
Meanwhile negotiations were undertaken looking to the settlement of 
the claims by the payment of a lump sum.70 The amount which the 
Minister to Great Britain, Rufus King, was instructed by Secretary 
Clay (on May 10, 1825) to ask for as a minimum, $1,151,800, included 
one-half the interest on the principal considered properly recoverable, 
on the theory that if the claims were heard by the Commissioners 
and submitted to the Arbitrators, the British Arbitrator would be 
selected in one-half the cases and would disallow interest.71 Al
though the British Government objected to the allowance of interest,72 
the United States, on the strength, in part, of an opinion of Attorney 
General Wirt of May 17, 1826 that interest was a “necessary part of 
the just indemnification” awarded by the Emperor of Russia,73 pressed 
for a settlement,74 and a convention was concluded on November 13, 
1826 stipulating the payment of $1,204,960 75 (Clay's figure (ante) 
was based on 10 years’ interest only).

The domestic Commission appointed in 1827, pursuant to an act 
of Congress approved March 2 of that year,76 to distribute the sum 
received, although apparently entirely willing to allow interest on 
amounts awarded (two of the Commissioners were the American 
representatives appointed under the 1822 convention), found that the 
amount received from Great Britain was insufficient for that purpose. 
The amount awarded, exclusive of interest, was $1,197,422.18. The 
difference ($7,537.82) between that amount and the amount received 
was ratably distributed uto all the claimants to whom awards have 
been made”.77

In the “Decision and Award” rendered September 14, 1872 by the 
Tribunal established by the United States and Great Britain in

69 See the case of John Cowper (United States v. Great Britain), ms. Department 
of State, National Archives, “Indemnity for Slaves”, unpaged, including the opin
ions of Langdon Cheves, American Commissioner, and George Jackson, British 
Commissioner.

70 See Am. St. Paps.: For. Rel., vol. VI, pp. 339, 342-343.
71 Ibid. .
72 See the British Minister (Vaughan) to the Secretary of State (Clay), Apr. 

12, 1826, Am. St. Paps.: For. Rel., vol. VI, p. 746; Secretary Clay to Mr. Vaughan, 
Apr. 15 and Oct. 12, 1826, ms. Department of State, National Archives, 3 Notes 
to Foreign Legations, pp. 259, 261, 287 et seq.

73 2 Op. Att. Gen. 28 (1852).
74 Am. St. Paps.: For. Rel., vol. VI, pp. 343, 344.
76 I Malloy 641.
70 4 Stat. 219. See also ibid. 269.
77 1 Moore’s Arb. 390.
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Alabama 
claims—interest 
included in 
award

accordance with the terms of articles I to XI of the Treaty of Wash
ington (May 8, 1871),78 whereby a sum in gross, $15,500,000 in gold, 
was awarded to the United States, it was stated that, “whereas 

it is just and reasonable to allow interest at a reason
able rate”, the total figure named was awarded.79 
Sir Alexander Cockburn, British Arbitrator, did not 
sign the award. In his separate opinion he stated that 

“where a pecuniary indemnity against loss is to be given, such indemnity 
is not complete unless the party is compensated, not only for the prop
erty actually destroyed, but for the profit—here to be represented by 
interest—which that property would have brought him”.80 He 
added that “under ordinary circumstances” he would have been 
willing “to award interest, when awarding compensation for property 
destroyed”.81 He was of the opinion, however, that in this case the 
circumstances were such that interest should not be paid. These 
circumstances were, he explained, that “neither the British Govern
ment, nor British subjects, were the authors of the damage done”, 
and that interest from 1869—the date of the rejection by the United 
States Senate of the Johnson-Clarendon convention for the settle
ment of these claims—should “as a matter of equity” be disallowed.82

The General Claims Convention, September 8, 1923,83 between the 
United States and Mexico, contained no specific provision with refer
ence to interest. The question of the allowance of interest was 
discussed at length by the Commission established thereunder in the 
case of the Illinois Central Railroad Co. (United States v. Mexico),84 
wherein a claim was presented for $1,807,531.36, including interest 
amounting to $335,331.36 on April 1, 1925, together “with a proper 
allowance of interest thereon from April 1, 1925”. This amount was 
claimed to be due in payment for 91 locomotive engines sold by the 
American company to the Government Railway Administration of 
the National Railways of Mexico under a written contract. In 
making an award, on December 6, 1926, the Commission allowed the 
unpaid principal sum of $1,472,200 and interest on the deferred pay
ments under the contract up to April 1,1925, amounting to $335,331.36, 
as well as interest at the rate of 6 percent per annum on the sum of 
$1,472,200 from April 1, 1925 to the date on which the last award 
should be rendered by the Commission. It stated that—

78 I Malloy 700-705.
79 J. C. Bancroft Davis, Report (1873) 55; IV Papers Relating to the Treaty of 

Washington, Geneva Arbitration (1872) 53.
80 Ibid. 542.
81 Ibid.
82 Ibid. 542-543.
S3 iy Treaties, Conventions, etc. (Trenwith, 1938) 4441.
84 Opinions of the Commissioners (1927) 187, docket 432.



INTEREST, EXPENSES, AND COSTS 1929

... It is the purpose of the Convention ... to afford the respective na 
tionals . . . “just and adequate compensation for their losses or damages/' 
In our opinion just compensatory damages in this case would include not only 
the sum due, as stated in the Memorial, under the aforesaid contract, but com
pensation for the loss of the use of that sum during a period within which the 
payment thereof continues to be withheld.85

In the case of Mercy Mitchell, Administratrix of the Estate of Jethro 
Mitchell, deceased (United States v. Mexico),86 decided under the 

convention of 1839, money belonging to Mitchell had 
Interest in been seized without cause in 1822 by authorities of
lieu of profits Mexico and converted to their own use. Damages 

were awarded the claimant based on the amount 
seized, together with interest at 5 percent from “the probable date of 
the seizure”. The Agent of the United States before the Commission 
contended that, in view of the tortious character of the wrong, damages 
in the nature of probable profits, instead of interest at the ordinary 
rate ex contractu should be allowed. This position was not adopted 
by Umpire Roenne.

In the case of Fausto Mora & Aurelio Arango (United States v. 
Spain),87 decided by the United States - Spanish Claims Commission 
established under the 1871 agreement, damages were awarded an 
American firm on the ground that the Governor at Sagua la Grande 
had levied an unjustifiable embargo upon its business in Cuba. 
Umpire Lewenhaupt stated (January 22, 1883):
... it is usual in such cases to award indemnity for prospective earnings. 

The loss is, however, in the present case of a very speculative character as de
pending upon the most uncertain contingencies, and therefore the only allowance 
made is the sum of $3,225, in the nature of interest on the capital of the firm, 
which is stated in the record to have been $184,300.88

Interest was also allowed on the amount awarded, viz, on $3,225, at 
6 percent from August 1, 1870 to the date of the award.

85 Ibid. 189, docket 432. The opinion contains a review of the conclusions of a 
number of tribunals with regard to the allowance of interest. _

Subsequently this Commission allowed interest as a part of its awards in 
numerous cases. Contrary to the belief held in certain quarters the awards of 
interest were not limited to cases arising in contract or cases of forced loans. 
For example, interest was allowed in the case of G. W. McNear, Incorporated 
(United States v. Mexico), where indemnity was awarded because Mexican authori
ties had seized wheat belonging to the claimant’s assignor as the property of a 
Mexican who was alleged to have imported wheat into Mexico in a clandestine 
manner. The Commission allowed the value of the wheat seized, together with 
interest from July 25, 1907, the alleged date of the seizure. Ibid. (1929) 68, 71, 
docket 211.

80 MS. Department of State, National Archives.
87 24 United States and Spanish Claims Commission, MS. Department of State, 

docket 50.
88 Ibid.
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The Orinoco Asphalt Company case (Germany v. Venezuela)89 was 
based upon the fact that the Venezuelan Government had closed 
certain of her ports, then in the hands of revolutionists, without 
maintaining the blockade by a sufficient force. Umpire Duffield held 
that Venezuela was liable for the ensuing interference with the opera
tion of the claimant's asphalt concession. He said:

In the absence of any testimony on which any definite appraisal of the value of 
the asphalt at the mines can be based, the claimant has not shown the actual 
amount of his damage. In the opinion of the umpire, a fair, and perhaps the 
only, measure of damage is interest on the amount for which the product of the 
mines would have sold during the period of stoppage of traffic. Perhaps math
ematical accuracy might require this interest to be calculated for the average 
time, but under all the circumstances of the case the umpire is of opinion that it 
is just to allow interest for the entire period.90

In the case of Henkels v. Sutherland, Alien Property Custodian, et 
al.,91 shares of stock in a Connecticut corporation, the property of 
Henkels, an American citizen, had been mistakenly seized by the 
Alien Property Custodian and had been subsequently sold. The 
proceeds were later covered into the Treasury of the United States 
and invested in interest-bearing securities of the United States pur
suant to law. The principal amount realized from the sale of the 
stock was later returned to Henkels. Thereupon Henkels sought the 
income earned by the principal sum prior to its payment to him. The 
Supreme Court held that he should be allowed interest on the invest
ment.92

By a contract of 1919, with a supplement of 1921, Edward F. 
Goltra leased a fleet of river boats from the Chief of Engineers, War 
Department. On March 25, 1923 Colonel Ashburn, under orders 
from the Acting Secretary of War, took possession of the boats with
out the knowledge of the Chief of Engineers, who was the lessor em
powered under the lease to terminate it. The Court of Claims of the 
United States was granted jurisdiction by a special jurisdictional act 
to pass upon the claim of Goltra against the United States for “just 
compensation” arising out of the transaction.93 That court, in 1940, 
awarded his executors “$350,000, with interest at six percent per an
num, not as interest but as a part of just compensation, from March 
25, 1923, to the date of payment”.94 The Government appealed, 
assigning as error the allowance of interest. The Supreme Court 
(Mr. Justice Reed writing the opinion) in disallowing interest held 
that, in the absence of Congressional ratification, a tortious taking of

89 Ralston’s Report (1904) 586.
90 Ibid. 589.
91 271 U.S. 298 (1925).
92 Ibid. 301.
93 Approved Apr. 18, 1934, 48 Stat. 1322.
94 Kate B. Goltra et al. v. The United States, 91 Ct. Cls. 42, 75 (1940).



1931

property does not require the payment of just compensation provided 
for in the fifth amendment of the Constitution.95 96 The Court ex
plained :06

. . . By statute, derived from the Act of March 3,1863, no interest is allowed 
on any claim up to the time of the rendition of judgment by the Court of Claims. 
This accords with the traditional immunity of the Government from the burden 
of interest unless it is specifically agreed upon by contract or imposed by legisla
tion. [“1 Op. Atty. Gen. 268, 550,554; 3 id. 635; 4 id. 14, 136, 286; 7 id. 523; 9 id. 
449; Tillson v. United States, 100 U.S. 43, 47; Angarica v. Bayard, 127 U.S. 251, 
260; United States v. North Carolina, 136 U.S. 211, 216; National Volunteer Home 
v. Parrish, 229 U.S. 494, 496”]. . . .

. . . This Court held [in the Seaboard case, 261 U.S. 299] that a taking 
under the authority of §10 [of the Lever Act] required the just compensation 
“provided for by the Constitution” and that such compensation is payable “as 
of the time when the owners were deprived of their property.” This case, how
ever, and the others cited in the preceding paragraph, involve the requisitioning 
or taking of property by eminent domain under authority of legislation. . . .

. . . The jurisdictional act in itself is not an exercise of the power of eminent 
domain. ...

Such acts are to be strictly construed.

INTEREST, EXPENSES, AND COSTS

DIES A QUO INTEREST ALLOWED 

Torts

There are in general two dates from which interest is calculated in 
cases arising in tort, i.e. the date of the injury to the individual 
claimant and the date of the giving of notice of the wrong.

The Commission established by the United States and Great 
Britain under the terms of article VII of the Jay treaty of 1794 in
structed the assessors—Messrs. Samuel Cabot (an American mer
chant) and Alexander Glennie (a British merchant)—appointed by it 
by an order of October 2, 1802, confirmed by an order of December 8, 
1802, on the subject of the allowance of interest, as follows:

Ordered, That Mr. Cabot,97 assisted by the secretary of the board, subjoin to 
such of the reports of Messrs. Cabot and Glennie as have been examined and 
approved an estimate of the interest, at the rate of 6 per cent, to be included in 
the amount of compensation to be awarded according to the following rules, viz.:

Upon sums allowed in the said reports for the net value of the cargo and adven
tures interest is to commence from the time when such value would probably 

have been received, i. e., from the expiration of three months 
value Wrobabl after the probable time of arrival at the port of destination, 
received ^ The same rule is to be applied to sums allowed for the value of 

the vessel, for freight, for demurrage, and for costs and 
expenses incurred, or disbursements of whatsoever kind, made before the 
expiration of the said three months.

95 United States v. Goltra et alExecutors, 312 U.S. 203 (1941).
90 Ibid. 207-210. .
97 “This duty afterward assigned to Mr. Petrie, the other assessor. The fifth 

commissioner made the calculation of interest in all cases awarded prior to the 
suspension.”

315420—43---- 25 ____  __
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Upon sums allowed for costs and expenses incurred after the expiration of the 
said three months, and actually paid by the parties or their agents (not including 
such as have been paid by the Government of the United States), and generally 

for all disbursements of whatsoever kind actually made by 
Series of items the said parties or their agents after the expiration of the 

said three months, interest is to commence from the time of 
the expenditure, except only when the items of expenditure constituting one 
general charge have different dates not greatly distant from each other, in 
which case the latest date shall be taken.

The sum in every award being payable, according to the late convention, in 
three equal annual installments, the first whereof will be due on the 15th day
Interest on in- of July 1803, tlie sums rePorted are to be divided into thirds,
stalments " anc* Merest is to be estimated on one of these thirds to the

time when the first installment is payable; on another of 
these thirds to the time when the second installment is payable, and so on of 
the other third; and the results of each estimate being added together and to the 
whole principal, the total is again to be divided into thirds as the installments 
of the award.

Whatever sums have been received from the captors or the British* Government 
are to be credited at the times of payment, by deducting them from the principal 
and interest then due, and the farther calculation of interest is to be made on 
the balance only.98 99

This Commission, it will be recalled, suspended its proceedings from 
July 1799 until February 1802, and when it resumed its duties at the 
latter date considerable discussion took place as to the allowance of 
interest during the suspension. However, it was relieved of the 
necessity of making a formal decision on the matter," since on April 
30, 1803 the British Commissioners, acting under instructions, 
announced that they were ready to proceed to the making of the 
awards, and a number of awards providing for the allowance of 
interest during the period of the suspension were then executed by 
all the Commissioners.

The Commission organized in accordance with articles XII et seq. 
of the treaty of May 8, 1871 between the United States and Great 

Britain “ordinarily allowed interest at the rate of 
Date of injury six per cent, per annum from the date of the injury 

to the anticipated date of the final award”.100
In deciding claims submitted by the United States against Russia 

(under the protocol of August 26/September 8, 1900)101 for losses

98IV Moore’s Adj. (mod. ser. 1931) 119.
99 For the position of the respective Commissioners with reference to the allow

ance of interest during the period of suspension, see ibid. 109, 111-119. The 
difficulties arose from “a doubt as to the power of the Board on the subject in 
question, and not from any considerations respecting the equity and justice of 
granting interest during the suspension”. Ibid. 110, n.

100 Hale’s Report (1874) 21.
*01 II Malloy 1532.



sustained by American whaling and sealing vessels in 1892, the 
Arbitrator, T. M. C. Asser, of the Netherlands, 

Date loss accrued allowed interest at the rate of 6 percent jper annum 
from the date of the wrongful seizure of or interference 

with the vessel, or the date when the venture would have been com
pleted, to the date of full payment. In the case of the Cape Horn 
Pigeon, for instance, seized on September 10,1892, interest was allowed 
from September 9 of that year until the “day of the payment in full”.102 
In the case of the James Hamilton Lewis the vessel had been wrongfully 
seized in August 1891 by the Russian cruiser Aleout. Damages were 
awarded in that case for loss of catch for the remainder of the season 
of 1891, and interest at 6 percent per annum was allowed from January 
1, 1892.103 In the case of the C. H. White, which had been wrongfully 
seized by the Russian man-of-war Zabiaka in July 1892, interest was 
awarded at 6 percent from January 1, 1893, and the claimants were 
granted indemnity for the loss of catch during the remainder of the 
season of 1892.104

The Commissioners (William L. Putnam, appointed by the United 
States, and George E. King, appointed by Great Britain) named 
pursuant to the convention of February 8, 1896 105 to settle claims for 
indemnity arising from the seizure (between 1886 and 1892) by the 
United States of British sealing vessels, allowed interest, in every 
case where a favorable award was made, to December 17, 1897, the 
date of the award.106 An arbitrary date after the seizure, usually 
September 10 of the year of the seizure or interference, was adopted 
as the date from which interest should run.107 Don M. Dickinson, 
senior counsel for the United States before the Commission, stated 
in a letter of December 31,1897 to Thomas W. Cridler, Third Assistant 
Secretary of State, with reference to the awards—

While by international law interest cannot be computed against a nation as 
of right, yet in some instances it has been allowed by arbitration. But it never
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102 1902 For. Rel., Appendix I, pp. 451, 453. '
i°3 Ibid. 454, 458.

Ibid. 459, 463.
193 I Malloy 766.
106 1902 For. Rel., Appendix I, pp. 92-93; S. Doc. 59, 55th Cong., 2d sess., p. 8; 

S. Doc. 164, 55th Cong., 2d sess., p. 39.
107 Note the argument of Frederick Peters, counsel for Great Britain before the 

Commission, that in the case of a vessel “taken in the year 1886”, Great Britain 
was “entitled in the Autumn of 1886 to full compensation”. IV Bering Sea 
Claims Commission, Proceedings (oral arguments), p. 75. Cf. ibid. 82-83.

In these cases Great Britain asked for interest “from date of loss until payment”. 
See, for example, V Bering Sea Claims Commission, Briefs, pp. 96, 105, 111, 155, 
165.
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has been allowed for a period save from the date of the audit and presentation 
of the claims to the nation sought to be charged. The 

# Commissioners in this case award interest from the date of
Date of seizure ^he seizures instead of from the date of the presentation of

the claims.108

In numerous cases the date of wrongful seizure of property for 
which damage is claimed is adopted as the proper date from which 
the running of interest is computed.109

108 MS. Department of State, National Archives, unbound, p. 3.
109 The following cases bear upon the subject of the allowance of interest as a 

part of the award from the date of the seizure or retention of the property for which 
compensation is allowed:

Robinson Potter (United States v. Mexico), convention of 1839, ms. Depart
ment of State, National Archives (where Mexican authorities seized and used the 
claimant’s vessel, the brig William, from Aug. 3 to 11, 1829, $2,101 was allowed 
as the value of such use, together with interest at 5 percent per annum from Aug. 
11, 1829 to the date of actual payment); Mercy Mitchell, Administratrix of the 
Estate of Jethro Mitchell, deceased (United States v. Mexico), same convention, 
ibid, (amount of specie wrongfully seized by Mexican authorities restored, plus 
interest at 5 percent per annum from Oct. 12, 1822, “the probable date of the 
seizure”); Cornelius K. Garrison, Surviving Partner of Garrison & Fretz (United 
States v. Mexico), convention of 1868, ibid, docket 8 (where Mexican court at 
Acapulco acted with “great irregularity” in selling a vessel (the Commodore 
Stockton) belonging to the firm of which the claimant was the surviving partner, 
$20,000 was awarded, together with interest at 5 percent per annum from the date 
of seizure of the vessel to the close of the labors of the Commission); Jno. P. 
PutegnaVs Heirs (United States v. Mexico), same convention, ibid, docket 24 
($2,000 awarded for the value of property which was seized in a storehouse by 
Mexican military authorities, was used as a fortification against the enemy, and 
was subsequently destroyed by fire from the shells of the enemy, together with 
interest at 6 percent per annum from Sept. 1, 1851, a date shortly prior to the 
seizure—which apparently took place in Oct. 1851—to the date of the close of the 
labors of the Commission); the brig Nahum Stetson (United States v. Mexico), 
same convention, ibid, docket 51 (for the wrongful seizure and detention in Mar. 
1858, for about 2 weeks, of the brig and her master, $13,567 was allowed plus 
interest at 6 percent per annum from July 1, 1858, a date 3 months after the date 
of the seizure, to the date of the close of the labors of the Commission); John 
Wilkinson (Great Britain v. United States), convention of 1871, articles XII 
et seq., Howard’s Report (1874) 32, docket 28 (claimant awarded indemnity, 
including interest from the date of the seizures, for beef taken by the United 
States Army); John Baptiste F. P. Monnot (United States v. Venezuela), protocol 
of 1903, Ralston’s Report (1904) 170 (award made for the wrongful seizure of 
claimant’s property because of his alleged smuggling of certain merchandise, plus 
interest at 3 percent per annum from Dec. 4, 1900, the date of the seizure of the 
property, to Dec. 31, 1903, the anticipated date of the final award of the Com
mission); G. W. McNear, Incorporated (United States v. Mexico), convention of 
Sept. 8, 1923, Opinions of the Commissioners (1929) 68, 71, docket 211 (Mexico 
held liable for the value of wheat wrongfully seized, and interest at 6 percent per 
annum allowed from July 25, 1907, “the date when the seizure is alleged to have 
taken place”, “to the date on which the last award is rendered by the Commis
sion”); Samvel Davies (United States v. Mexico), same convention, ibid. 282, 
docket 287 ($820 awarded on account of the seizure and confiscation of claimant’s
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In other cases the date of the wrongful confiscation or destruc
tion of the claimant's property is the date from which interest 
Date of con- is computed.110 In numerous instances of wrong-
fiscation ful seizure the property has been used either by the
respondent government or by the person who seized it. However, 
when interest is allowed in such cases, it is not the use made of the
Footnote 109—Continued.
wood by authorities of the State of Sonora, together with interest at the rate of 
6 percent per annum from the approximate date of the seizure (May 1, 1917) to 
the date of the last award of the Commission); Edgar A. Hatton (United States v. 
Mexico), same Commission, ibid. 6, docket 3246 (award for the value ($575) of 2 
mules and 5 horses requisitioned by Mexican Federal troops in Mar. 1924, to
gether with interest at 6 percent per annum from Mar. 2, 1924 to the date of the 
last award of the Commission).

110 The date of the seizure, confiscation, or destruction of property was the 
date from which interest was allowed in the following cases:

In the case of Robert Perry (United States v. Mexico), convention of 1839, $4,500 
was allowed as the value of the schooner Augustus, which had put in at a Mexican 
port in distress and had been detained without proper grounds—after procuring 
repairs—on suspicion of attempting to defraud the Mexican customs. As a result 
of the protracted proceedings, the schooner was so injured that she had to be 
abandoned as a total loss. Interest at the rate of 5 percent per annum was 
awarded to run from June 20, 1833, the date of seizure, to the date ^of “actual 
payment”. MS. Department of State, National Archives.

In the case of Thomas Masson (United States v. France), a claim was presented 
on behalf of an American owner of part of the cargo of the Anahuac, a vessel 
seized by a French blockading squadron supporting Maximilian in Mexico. 
The cargo was sold by French authorities. The Court of Prizes of France decreed 
the restoration of the cargo or its proceeds to the owners. The Tribunal organized 
under the treaty of Jan. 15, 1880 awarded the claimant his share in the proceeds, 
together with interest at 5 percent per annum from Apr. 1, 1864. The seizure had 
taken place on Mar. 6, 1864 and the vessel had been used from Mar. 6 to June 24, 
1864 as a despatch boat. Ibid, docket 15; Boutwell’s Report (1884) 74-75.

In the case of Richard T. Harriss et al. (United States v. Germany), arbitrated 
under the agreement of Aug. 10, 1922, the American steamship Evelyn had been 
destroyed off the Netherlands coast on Feb. 19, 1915 by contact with a submerged 
mine planted by Germany. The Mixed Claims Commission awarded the owners 
the amount of their net loss, together with interest on this amount calculated 
from Feb. 19, 1915. Decisions and Opinions 822, docket 5943.

In the case of Fausto Mora & Aurelio Arango (United States v. Spain), decided 
by the Commission established under the agreement of Feb. 11-12, 1871, an 
unjustifiable embargo had been laid upon the claimants’ property and business 
in Cuba in 1870. The embargo or prohibition had been lifted on July 31 of that 
year. Interest at 6 percent per annum was allowed on the amount awarded 
($3,225 “in the nature of interest on the capital of the firm” in lieu of profits), 
calculated from Aug. 1, 1870, the day after the embargo or prohibition was 
annulled. MS. Department of State, National Archives, docket 50.

In the case of James H. McMahan (United States v. Mexico), decided by the 
General Claims Commission established under the 1923 convention, indemnity 
($500) was awarded on account of the wrongful seizure and confiscation of 
property by Mexican customs authorities. Interest at 6 percent per annum 
was awarded on the principal amount, calculated from Jan. 12, 1896—the date 
of the seizure and conversion of the property—to the date of the last award

INTEREST, EXPENSES, AND COSTS
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property that is the salient feature but rather the loss of the use of 
the property by the individual claimant.

In other circumstances it has been held that interest should run 
from the date when the facts might properly have been investi- 
Date of ter- gated and restoration of property wrongfully seized 
mination of ordered by the authorities.
investigation When the jRebecca Adams (Thomas S. Andrews
master), an American bark, was detained by Mexican authorities 
under suspicion of being a part of the Zerman expeditionist force 
against Mexico, the Commission established under the convention 
of 1868 held that the original detention, on November 17, 1855, of 
the vessel was rightful but that the vessel had been detained for too 
long a period. The Umpire, Sir Edward Thornton, made an award 
for the value of the vessel ($50,000 in gold) together with interest.111 
“With regard to the date at which the interest should commence,,J 
Umpire Thornton held that “Three months from the time of capture 
would have been ample for the investigation of the facts”, and awarded 
interest at 6 percent per annum from February 17, 1856 to the date 
of the final award of the Commission.

In the case of the Coquitlam (Great Britain v. United States),112 
decided under the special agreement of 1910, damages were awarded 
the charterers and the owners of the British steamer Coquitlam and 
the owners of her cargo, seized on June 22, 1892 in the Bering Sea by 
the American revenue cutter Corwin. On September 18, 1893 the 
District Court of Alaska rendered a decree on the libel filed July 5, 
1892 condemning the Coquitlam and her cargo. On appeal the decree 
was reversed by the United States Circuit Court of Appeals for the 
Ninth Circuit on November 16, 1896 and the libel was dismissed. 
On December 18, 1920 the international Tribunal awarded the 
claimants $48,000 as indemnity for the seizure and its consequences. 
In determining the date from which interest should be computed, the 
Tribunal stated: 113

Footnote 110—Continued. •
of the Commission. Opinions of the Commissioners (1929) 235, docket 2683. 
To the same effect, see Ben B. McMahan (United States v. Mexico), ibid. 
249, docket 3248.

In the case of the Melczer Mining Company (United States v. Mexico), also 
decided by the General Claims Commission, indemnity was awarded because of 
the confiscation of a pipe line by one Cubillas, who was then in contract with the 
State of Sonora and who was protected in the work by 50 Mexican soldiers. 
Interest was allowed at 6 percent per annum from the approximate date when 
the dismantling of the pipe line began (Feb. 18, 1917) to the date of the last 
award of the Commission. Ibid. 228, docket 571.

111 Patrick H. Cootey (United States v. Mexico), ms. Department of State, 
National Archives, Memorial, Opinions, docket 215.

112 Nielsen’s Report (1926) 445.
113 Ibid. 450.
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It would not be equitable that interest should be allowed for the period 
prior to six months after the decision of the Circuit Court of Appeals on Novem
ber 16, 1896, i. e.t prior to May 16, 1897. On the other hand, it has been 
shown that, on December 21, 1904, the United States Government declared 
that it was disposed to recommend payment on condition that the British 
Government should submit proof of the nature and extent of the damages. As 
has been said, there is no evidence that the British Government ever complied 
with that request.

Taking these circumstances into consideration, this Tribunal is of opinion 
that interest at 4% should be allowed from May 16, 1897 to December 21, 1904.

In the case of H. G. Venable (United States v. Mexico) one of the 
claimant’s engines (operated by a crew of the National Railways of 
Mexico) had been wrecked in Mexico in a collision with a train of the 
National Railways on August 21, 1921. Certain of claimant’s 
engines, including this one, were detained in Mexico pending the 
outcome of bankruptcy proceedings. The value of this engine as a 
wrecked engine was awarded. Interest was also allowed on this 

amount from the “ uncertain date on which, if the 
b^SSuptcy1 °f bankruptcy proceedings had been terminated in due 

time . . . the status of this engine would have 
been decided”.114 *

Where property is requisitioned it is proper to allow interest as 
a part of just compensation for the property from the time of the 
taking.

Under the terms of the President’s proclamation 
daSoft^Sng °f March 20, 1918 taking over certain Netherlands 

vessels under the act of Congress of June 15, 1917,116 
the United States Shipping Board was directed to make to the owners 
thereof “full compensation, in accordance with the principles of 
international law”.110 In the “Terms of employment of Dutch ves
sels” it was provided:

If the vessel shall be lost, the United States will forthwith pay the owner the 
value of the vessel, estimated according to a schedule of values which will be 
communicated to the owner hereafter; or at the option of the owner, to be exer
cised within 30 days of the date at which the schedule of values has been commu
nicated to him, will deliver to the owner as soon as possible after the termination 
of the present war a vessel of substantially similar tonnage, type, class, and value, 
and of substantially no greater age (any deficiency or excess in value to be ad
justed by a cash payment), paying interest, in the meanwhile, from the date of 
loss at the rate of 6 per cent per annum on the value of the lost vessel.117

After prolonged discussion among representatives of the United 
States Shipping Board, the Department of State, the British Govern

114 Opinions of the Commissioners (1927) 331, 347, docket 603, convention of 
Sept. 8, 1923.

115 40 Stat. 182, 183.
40 Stat. 1761-1762.

117 Third Annual Report of the United States Shipping Board (1919) 21-22.
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ment, the Netherlands Government, and the Netherlands ship
owners, a scale of values acceptable to all parties concerned was finally 
agreed upon for the purpose of determining a rate of compensation 
to be awarded in the event of loss.118 The Governments of the 
United States and Great Britain “made in addition a liberal alternate 
for replacing any lost tonnage, paying interest at 10 percent from 
the date of the loss to the date of replacement”.119 120

In the case of Brooks-Scanlon Corporation v. United States 120 and 
that of the United States v. Brooks-Scanlon Corporation, decided 
May 12, 1924 by the Supreme Court of the United States, interest 
was held payable on the compensation paid by the United States 
because of the requisitioning by the United States Shipping Board 
Emergency Fleet Corporation of a ship under construction by the 
New York Ship Building Corporation for the Brooks-Scanlon Cor
poration. Justice Butler stated:121
... It is settled by the decisions of this Court that just compensation is the 

value of the property taken at the time of the taking. . . . And, if the taking 
precede^ the payment of compensation, the owner is entitled to such addition 
to the value at the time of the taking as will produce the full equivalent of such 
value paid contemporaneously. Interest at a proper rate is a good measure of 
the amount to be added. Seaboard Air Line Ry. Co. v. United States, supra; 
United States v. Benedict, 261 U. S. 294, 298; Brown v. United States, 263 U. S. 78.

In the Norwegian Claims case against the United States, arbitrated 
under a special agreement of June 30, 1921, interest was allowed on 
the total principal amount awarded (on the 15 Norwegian claims) 
at the rate of 6 percent per annum until the date of payment. It 
was stipulated in article IV of the special agreement that—

Any amount granted by the award rendered shall bear interest at the rate of 
six per centum per annum from the date of the rendition of the decision until 
the date of payment.122

The Tribunal also awarded interest as a part of the lump sums 
awarded. In this regard the special agreement stipulated only that 
the Tribunal should examine and decide the claims “in accordance 
with the principles of law and equity”.123 In explaining its decision

118 Ibid. 22. It was intended that the terms offered by the United States 
should be the same as those offered by Great Britain for the Netherlands ships 
requisitioned by her. Second Annual Report of the United States Shipping 
Board (1918) 48.

119 Ibid. All the Netherlands ship-owners elected money compensation as pro
vided in the agreed scale of values and the payments were made in each case 
according to the agreement.

120 265 U.S. 106.
121 Ibid. 123.
122 III Treaties, Conventions, etc. (Redmond, 1923) 2749, 2751.
122 Ibid. 2750.
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to allow interest as a part of the sums awarded, the Tribunal stated :124
The Tribunal is competent to allow interest as a part of the compensation 

e: aequo et bonot if the circumstances are considered to justify it ...
As this is a case of expropriation, the Tribunal is of opinion that interest 

should be paid. The parties have cited before the Tribunal the work of Nichols 
on “The Law of Eminent Domain” (Albany, N. Y., 1917) . . .

Similar opinions are expressed in section 742 of Lewis’ “A Treatise on the Law 
of Eminent Domain” (Chicago 1909) ...

In coming to the conclusion that interest should be awarded, the Tribunal has 
taken into consideration the facts that the United States have had the, use and 
profits of the claimants’ property since the requisition of five years ago, and 
especially that the sums awarded as compensation to the claimants by the Ameri
can Requisition Claim Committee have not been paid; finally that the United 
States have had the benefit of the progress payments made by Norwegians with 
reference to these ships. The Tribunal is of opinion that the claimants are entitled 
to special compensation in respect of interest and that some of the claimants 
are, in view of the circumstances of their cases, entitled to higher rates of interest 
than others. The claimants have asked for compound interest with half-yearly 
adjustments, but compound interest has not been granted in previous arbitration 
cases, and the Tribunal is of opinion that the claimants have not advanced suffi
cient reasons why an award of compound interest, in this case, should be made.

In view of all these circumstances, therefore, the Tribunal is of opinion that it 
is just to allow a lump sum to each claimant in respect of interest for a period of 
five years from 6th October, 1917. Such lump sums have been included in the 
total amounts of compensation awarded in respect of each claim.

As the Tribunal is of the opinion that full compensation should have been paid, 
including loss of progress payments, etc., at the latest on the day of the effective 
taking, and as the Tribunal has assessed the net value of the property and has 
decided to award damages as on that date, interest should, contrary to the claim 
of Norway, not run before that date as previous interest is included in the estimate 
of the net value. j

A claim was presented on behalf of C. Wirgman, Agent (Great 
Britain v. United States) to the Commission established under the 

convention of 1853 for reimbursement of duties paid 
Duties wrong- by the claimant to the United States customs authori- 
fully levied ties, contrary to the most-favored-nation provision in

article II of the treaty of July 3, 1815 between the 
United States and Great Britain.126 * The Commission, in awarding 
the amount so assessed and paid, explained:
the duties were originally paid without complaint, and . . . the claim has been 
permitted to slumber, until very recently, without being brought to the notice 
of the United States; and we are of opinion that no interest should be allowed.128

In the case of Mrs. Jane H. Slacum, Executrix of the Estate of William 
A. Slacum (United States v. Mexico), decided by the Commission 
established under the convention of 1839, an award was made on 
account of double tonnage dues collected by the Mexican authorities.

124 Scott, The Hague Court Reports (2d ser. 1932) 39, 41, 76-78.
i281 Malloy 624, 625.
128 Report of Decisions (1856) 311, 313.
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The Umpire allowed the sum demanded ($352.75) with interest at 
5 percent per annum from the date when the excess duties were paid 
(Jan. 3, 1835).127

In the case of Hyman Gratz, President of the Pennsylvania Insurance 
Company (United States v. Brazil), decided by the domestic Commis
sion (George P. Fisher, Commissioner) established in the United 
States in conformity with the convention of January 27, 1849 128 and 
an act of Congress of March 29, 1850,129 interest was claimed on cus
toms duties illegally exacted in 1830 on the cargo of the brig Orient 
and refunded by the Brazilian authorities on November 9, 1836. 
Interest was allowed between these two dates (1830 to 1836) as well 
as from November 9, 1836 to March 1, 1852,130 the day upon which 
the Commission terminated according to law.131

Section 7 of an act of Congress approved March 3, 1853 authorized 
the Secretary of the Treasury of the United States “to cancel any 
outstanding debenture bonds given previously to the first day of July, 
eighteen hundred and fifty, upon the importation of foreign coals: 
Provided, That the said coals have been exported to a foreign port or 
consumed upon the outward voyage, and shall not have been con
sumed in the United States”.132 The Commission established in 
conformity with the convention of February 8, 1853 held that the 
Great Western Steamship Company of Great Britain was entitled to 
such drawback and that interest should be awarded from July 1, 1850 
rather than from 1853 (the date when it was urged claimants became 
legally entitled to the drawback).133

In Compagnie Generate des Asphaltes de France (Great Britain v. 
Venezuela), arbitrated under the protocols of 1903,134 an award was 
made on behalf of the company because in June and July 1902 the 
Venezuelan Consul at Port-of-Spain, Trinidad, levied duties on goods 
to be thereafter entered at Venezuelan ports—an act of Venezuelan 
sovereignty on British soil—and made the payment thereof a con
dition. precedent to the granting of clearance for a vessel bound for a 
Venezuelan port. Umpire Plumley held that this was a “serious 
error” on the part of the Consul and ordered the amount of the duties

127 MS. Department of State, National Archives, Memorial; ibid., Journal, no. 
2, pp. 245-246.

1281 Malloy 144.
129 9 Stat. 422.
130 MS. Department of State, National Archives, Memorial, docket 38; Report 

of Thomas J. Morgan, Apr. 3, 1849, p. 292; Record of the Proceedings of the Brazilian 
Commission, pp. 218-220.

Only a ratable proportion of the amounts awarded was paid on these claims.
131 Act of Mar. 3, 1851, 9 Stat. 598, 606.
13210 Stat. 189, 212.
133 Report of Decisions (1856) 328, 333.
134 Ralston’s Report (1904) 331.
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restored. He allowed interest on the amount for the period of one 
year, at the rate of 3 percent per annum.135 136

In the case of the Orinoco Company, Limited (United States v. 
Venezuela) it appeared that on November 19, 1898 the company’s 
agent had paid to the Government of Venezuela the sum of 120,000 
bolivares for rights purchased at a judicial sale held on November 18 
of that year; that the Republic could not dispose of the rights; and 
that the company was later expelled from possession of the rights by 
the authorities of Venezuela.136 The Commission established under 
the protocol of 1903 held that the amount paid should be restored to 
the company, together with interest at 3 percent per annum from 
November 19, 1898 to December 31, 1903.137

Where a judgment was procured against the Great Eastern Railway 
Company, an English corporation, in the District Court of Cologne, 
and execution against the claimant’s property was levied for the 
whole amount of the judgment owing to a misrepresentation of fact 
(part of the amount of the judgment had been paid), the Anglo- 
German Mixed Arbitral Tribunal ordered that the money improperly 
paid (£247.1.2) should be refunded to the company, together with 
interest on the amount from the date of execution.138 139 *

Under an act of Congress approved July 8, 1870 the Secretary of 
the Treasury was directed to make proper payments to carry into 
effect the decree of June 4, 1867 of the District Court of the United 
States for the District of Louisiana in the case of the British brig 
Volant139 and her cargo, and the decree of June 11, 1867 of the same 
court in the case of the British bark Science 140 and her cargo, vessels 
which had been illegally seized by a cruiser of the United States. 
The payments were to be made as follows: “To the several persons 
named in such decrees, or their legal representatives, the several sums 
awarded to them respectively, with interest to each person from the 
date of the decree under which he receives payment.” 141

By another act approved July 8, 1870 Congress provided for pay
ments to carry into effect a decree of July 13, 1867 of the District 
Court of the United States for the District of Louisiana in the case of 
the British brig Dashing Wave and her cargo. The vessel had been 
illegally seized by a cruiser of the United States and the decree had 
been made pursuant to a decision of the Supreme Court of the United

135 Ibid. 340. The precise date from which the interest was calculated was not 
stated in the decision.

138 Morris, Report (1904) 499, docket 47.
137 Ibid. 507. '
1381 Recueil des decisions des tribunaux arbitraux mixtes (1922) 282.
139 5 Wall. 179 (1866).
wo Ibid. 178.
wi 16 Stat. 650-651.
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States. The payments to the persons named in the decree included 
interest/ from the date of the decree.142 143

(In the cases just referred to—the Volant, the Science, and the 
Dashing Wave 143—the British vessels had been sold by the United 
States marshal for the District of Louisiana as prize and the proceeds 
of the sales had been deposited by him in the First National Bank of 
New Orleans, which became insolvent while the proceeds of the sales 
remained on deposit.144 The seizures were held illegal and the District 
Court ordered the return of the money, which could not be done 
because of the insolvency of the bank.)

. . In numerous cases it has been held that interest is
UoiToffamount" properly allowable from the date on which the amount 

of the claim was liquidated.
In the Ozama Bridge case (United States v. Santo Domingo), 

a claim was presented on behalf of Henry W. Thurstony assignee oj 
Nathaniel McKay, both American citizens, for damages sustained on 
account of the wrongful interference by the Dominican authorities 
with the operation of a 30-year concession granted McKay for the 
building and operation of a bridge over the Ozama River. At the time 
of the acts of which complaint was made, the concession (for the 
collection of tolls) had slightly more than 28 years to inn. Alfred 
Noble, appointed by the two Governments, reported on May 20, 
1898 that the property was worth, as of December 20, 1895, $74,411.17 
in gold (including an allowance for interest on invested capital during 
construction). He awarded this amount with interest at 6 percent 
per annum from December 20, 1895.145

In the case of Christern & Co. the company claimed an amount 
equivalent to the amount loaned to the State of Zulia plus compound 
interest. Umpire Duffield, of the German-Venezuelan Commission 
established under the protocols of 1903, allowed the amount of the 
loan and interest thereon at 3 percent per annum from February 14, 
1900, the date of the agreement between the Government of Zulia 
and the parties who had made the loan*' or the purpose of adjusting

142 Ibid.
143 5 Wall. 170 (1866).
144 The Dashing Wave and cargo, Howard’s Report (1874) 114, 115; The Volant 

and cargo, ibid. 118, 119; The Science, ibid. 120, 121.
145 1898 For. Rel. 274, 277-289.
In 1897 the President of Santo Domingo indicated that his Government was 

willing to purchase the bridge at its actual value on Dec. 20, 1895, the date of a 
judgment of the Dominican Supreme Court in the case of John Lyony agent of 
Henry W. Thurston v. La France Sugar Estate. The United States indicated its 
willingness to accept *'‘the actual value of the bridge, concession, and franchise on 
December 20, 1895, with interest thereon at the rate of 6 per cent per annum from 
that date to the date of payment” in full settlement of the claim. Ibid. 274.



the amount due, “less the payments made thereon and interest on those 
payments”.146

In the Company General of the Orinoco (France v. Venezuela), decided 
by the Commission established under the protocol of 1902,147 indemnity 
was awarded the liquidators of a French company because of the 
wrongful refusal of the Venezuelan Government, in 1890, to permit 
an assignment of its rights to a British firm according to the terms of 
the concession held by it for the development and exploitation of the 
Upper Orinoco region. The failure to assign the concession was followed 
by the bankruptcy of the company. Umpire Plumley assessed the 
damages on the basis of the amount that the British firm was at that 
time ready and willing to pay, allowing interest on this sum from the 
date of the refusal of the Venezuelan Government to approve the 
assignment.

Umpire Plumley, as Umpire of the Commission established by 
Great Britain and Venezuela in conformity with the protocols of 1903, 
also awarded interest (at the legal rate then existing in Venezuela) 
on claims settled through the diplomatic channels as well as on claims 
settled by arbitration which had been paid by the Venezuelan Govern
ment after considerable delay.148

The case of Dreyfus Brothers and Company (France v. Peru),149 150 arbi
trated under a compromis signed on February 2, 1914, arose out of a 
sale by Peru in 1869 of a quantity of guano to this French company, 
with a monopoly of resale in return for a loan. After a prolonged 
dispute regarding the contract, the settlement of the matter was 
referred to President de Pi^rola of Peru, who on June 30, 1880 fixed 
the balance due the company at 16,908,564.62 Peruvian soles. How
ever, the claim remained unsettled. The Tribunal organized at 
The Hague to decide this and other cases of France against Peru 
(composed of Louis Sarrut of France, Federico Elguera of Peru, and 
Frederic Ostertag of Switzerland) held that the claim had been liqui
dated as of June 30, 1880. The liquidated amount included interest 
at 5 percent from the date each of the items of the claim became due. 
The 1880 settlement was adopted by the Tribunal as the basis of its 
award. The Tribunal, in awarding a lump sum of 25,000,000 francs 
to the French Government to be apportioned to certain named 
creditors of Dreyfus Brothers and Company, stated that “interest 
. . . is due from the date of the payability of each of the sums 
composing it [the liquidated amount]” 160 and that “the sums due

146 Ralston’s Report (1904) 584.
147 Ibid. (1906) 244, 365.
148 See his decision allowing interest in the so-called “Diplomatic Debt Case”- 

Ralston’s Report (1904) 423-429.
140 Scott, The Hague Court Reports (2d ser. 1932) 31.
150 Ibid. 35.
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shall bear interest at 5 percent until their complete payment”.161
In the case of John B. Okie (United States v. Mexico), a claim was 

submitted for the refund of a sum of money assessed by the Mexican 
authorities and paid by the claimant in February 1920 and thereafter 
upon his importation of sheep into Mexico. The fees were assessed 
in contravention of an agreement between Okie and the Mexican 
Government. The claim was allowed by the General Claims Commis
sion organized under the convention of 1923. Interest was allowed at 
the rate of 6 percent per annum from May 29, 1920, the date on which 
the claim was liquidated as to its amount (the date of the last payment 
of the fees).151 152 153

In the case of the Indian Motocycle Company (United States v. 
Austria and Hungary),163 decided by the Tripartite Claims Commission 
established under the agreement signed on November 26, 1924,154 55 
claim was made for damages resulting from the seizure, in 1914, by 
the Austro-Hungarian military authorities at Trieste, of a shipment 
of motorcycles and parts, which were subsequently recognized as the 
property of an American concern and delivered—with certain parts 
missing—to the American Consul, who sold the property for the 
account of the claimant for $240.20. The Commission avrarded 

$161.80 (the difference between the invoice price and 
have been^aid the amount realized at the sale, less charges incurred)

plus interest from May 25, 1915, “that being the 
approximate date on which this Company received from the Depart
ment of State the payment of $240.20 above referred to”.165

The allowance of damages frequently appears to be determined by 
what is reasonable under the circumstances and interest is at times 

allowed from a date selected as an “equitable” date. 
”eqeiht8able’’Idaate This is particularly true when the facts are not 

clearly established, when the facts of liability and loss 
are established but the extent of the loss is not known, etc.

Thus in the case of Turner & Renshaw (United States v. Mexico), 
decided by the Commission established under the convention of 
1868, damages were awarded the claimants, who had imported tobacco 
at Tampico and Matamoros during the occupation of those ports by 
the United States and who had not been permitted by Mexican 
customs officials (contrary to article 19 of the treaty of 1848) to 
import it into the interior of Mexico. The claimants had therefore

151 Ibid. 36.
is2 Opinions of the Commissioners (1927) 61, 64, 80, docket 275; ibid. 185, 191, 

192.
153 Final Report of Commissioner and Decisions and Opinions, October 15, 1929 

(1933) 77, docket 634.
i64 Treaty Series, No. 730; IV Treaties, Conventions, etc. (Trenwith, 1938) 

3928.
i55 Amended claim, Nov. 6, 1926, ms. Department of State.
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sold the tobacco at the ports at a considerable loss.166 The Commission, 
Umpire Thornton speaking, held that although it was difficult 
to determine the amount of damages, indemnity should be awarded. 
The sum of $7,000 was awarded, together with interest at 6 percent 
per annum from “an equitable date” (Sept. 1, 1848), apparently the 
approximate date when the tobacco might have been sold in the 
interior and the proceeds realized.

In the case of George L. Hammeken and Louis Stanislas Hargous 
(United States v. Mexico),167 decided by the same Commission, 
damages were awarded by Umpire Thornton because of loss sustained 
by Hammeken in connection with the building for the Mexican Gov
ernment of a railroad between Mexico City and Tacubaya and the 
subsequent despoliation of his rights, in 1858-59, by persons held to 
be de facto authorities of Mexico for whose acts the Mexican Govern
ment was responsible. On May 2, 1862 the Mexican Government had 
agreed to allow Hammeken $100,000 with interest as indemnification 
for his losses. The amount was to be paid out of the proceeds of a 
loan which had been negotiated and which was included in a pending 
treaty with the United States. The treaty was never ratified. Um
pire Thornton held that by thus agreeing to pay $100,000 the Mexican 
Government had recognized its liability to that extent. After 
pointing out that he was allowing interest in lieu of profits and that 
the agreement in 1862 provided for the payment of the amount named 
in instalments, Thornton awarded interest from “an equitable date”.

Contracts

Date of in
terference

In cases of wrongful interference with contracts, 
interest is usually allowed from the date of the inter
ference.168

The Tribunal established at The Hague by Norway and the 
United States in 1922, under the special agreement of June 30, 1921, 
to settle claims against the United States presented by Norway on 
behalf of the Norwegian owners of fifteen shipbuilding contracts and 
of property allocated to the purposes of the respective contracts, 
awarded interest from the date of the “effective taking” of the prop
erty and contracts by the United States Shipping Board Emergency 
Fleet Corporation (Oct. 6, 1917). On this date, the Tribunal said, 
“full compensation should have been paid”.169 156 157 158

156 MS. Department of State, National Archives, docket 143.
157 MS. Department of State, National Archives, Memorial, Opinions, docket 

158.
158 See the case of the Company General of the Orinoco (France v. Venezuela), 

discussed ante, pp. 1688, 1690 (frustration of assignment). For cases on wrong
ful interference with contracts, see ch. VI, ante} pp. 1721-1732.

169 Scott, The Hague Court Reports (2d ser. 1931) 39, 58, 77.
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Date of 
rescission

In the event of a violation of a contract to which the respondent 
tr t *th government is a party, interest is usually allowable 

government from the date when the principal amount became due.
This may be the date of the breach or a date expressly 

stipulated in the contract.
In the case of the Delagoa Bay and East African Railway Company 

and Katherine A. MacMurdo (United States and Great Britain v.
Portugal)160 interest was awarded on the principal 
amount, from the date of the rescission of the con
cession to build the railway (June 25, 1889) to the 

date of payment, at the rate of 5 percent per annum, the rate fixed by 
Portuguese law.

In the case of P. W. Shufeldt (United States v. Guatemala), arbi
trated under an exchange of notes of November 2X 1929 and decided 
by the Chief Justice of British Honduras, Sir Herbert Sisnett, as 
Arbitrator on July 24, 1930, damages were claimed on behalf of 
Shufeldt, an American citizen, on account of the cancelation by the 
Guatemalan Government of a 10-year concession for the extraction 
of chicle on the public lands of Guatemala. At the time of its can
celation the concession had been in existence 6 years. Shufeldt 
claimed large damages as prospective profits for the loss of the re
maining 4 years of the concession. He was awarded a yearly profit 
of $25,415 for a 4-year period, or $101,660 on this item. He also 
claimed interest for a period of 2 years during which he had been 

. wrongfully deprived of the use of his property, viz, 
ofu8e°fdeprivaI “the income on his investment”. The Arbitrator, in 

making an award for interest, explained:
. . . This income [the income on his investment] or property I have assessed 

at $25,415.00 per annum, and I think he is entitled in justice to compensation for 
the loss of such use. I therefore award an amount equal to six per cent on such 
income for two years, that is $4,575.00.161

This amount was included in the total amount of $225,468.38 awarded 
Shufeldt.

On June 11, 1931 the Minister of Guatemala at Washington trans
mitted to the Secretary of State a draft for $236,403.59 to cover the 
principal amount of the award plus $10,935.21, on account of interest 
at 6 percent from August 24, 1930 to June 15, 1931. This interest 
was payable on the award, under the express terms of the exchange 
of notes of November 2, 1929.162

In the case of the Heirs of Giovanni Turini (United States v. Vene
zuela)163 the Commission established under the protocol of 1903

160 The case is summarized ante, ch. VI, pp. 1694-1703.
161 Department of State, Arbitration Ser. 3 (1932) 881.
162 Ibid. 11, par. 13.
163 Ralston’s Report (1904) 51.
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awarded indemnity for certain statues made by the claimants’ prede
cessor under contract with the Government of Venezuela. Interest 

was also awarded at the rate of 3 percent per annum 
Date money due from January 1898, “the date on which, according to 

the agreement, the money was due”, until December 
31, 1903, the anticipated date of the final award of the Commission.

In the case of Martinez del Rio Hermanos’ Successors (Mexico v. 
Venezuela),164 decided by Umpire Ram6n Gayt&n de Ayala of the 
Commission established pursuant to the protocol of February 26, 
1903, Mexico presented a claim arising out of a loan of £63,000 made 
on April 7, 1826 by Mexico to the old Republic of Colombia. The 
debt had been assigned by Mexico on August 16, 1856 to Martinez 
del Rio Hermanos and in 1903 it belonged to their successors in 
interest, Mexican nationals. The agreement made in 1826 stipu
lated that Colombia should repay the sum of £63,000 “without in
terest within the space of eighteen months”.165 At the expiration of 
the 18-month period (Oct. 7, 1827) stated in the contract the Gov
ernment of Mexico had demanded repayment of the sum.

Upon the termination of the existence of the old Republic of Colom
bia, an agreement was entered into at Bogota, on December 23, 1834, 
whereby Venezuela assumed the obligation to pay 28 K percent of 

v that Republic’s debts.
When the Commission under the 1903 convention was established, 

the Mexican Government claimed £20,697.40 (reduced by $1,938 
paid to the Mexican representative in Bogotd in March 1829) as the 
share of the debt thus assumed by Venezuela, and also interest at 
6 percent per annum on that sum from October 7, 1827. In awarding 
the principal amount claimed and in awarding interest at 6 percent 
per annum from this date, the Umpire stated: 166

In support of his right to claim interest, he [the Mexican representative] invokes 
the principle of justice, universally recognized, that the debtor is liable for the 
damages and injuries caused by the nonfulfillment of his obligations and “in 
treating of ascertained sums of money, these damages and injuries are repaired 
by the payment of interest.”

. . . the reason invoked by the agent of Venezuela, that the loan was stipu
lated to be without any interest according to the instrument establishing it, can 
not be considered in justice as discharging the obligation to pay interest, because 
it is not permissible to infer that the contracting parties desired to extend this 
stipulation to the failure to fulfill the agreement;
...••••

. . . when Colombia contracted the obligation it was a principle of justice, 
as it is to-day, according to the legislation of the most advanced nations, that the

Ibid. 879.
Ibid. 880.

im Ibid. 884, 885, 886.
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debtor is to be considered in default by the sole fact of the nonperformance of 
his obligation, without the necessity of making demand after the day of the 
expiration of the term allowed him.

A claim was submitted by the United States on behalf of the 
Peerless Motor Car Company, an American company, to the Commis
sion established by the United States and Mexico under the conven
tion of September 8, 1923.167 The loss sustained by the company grew 
out of a contract between it and Mexican authorities whereby the 
latter purchased two automobile ambulances for the use of the military 
forces. The Mexican Government failed to make payment. The 
amount of the agreed purchase price together with interest from the 
date when payment was to be made under the contract (date of 
delivery) was claimed. The Commission awarded the price of the 
ambulances and interest from October 15, 1913, the date on which 
the receipt for the ambulances was delivered to the claimant’s repre
sentative at Mexico City.

A claim was presented by France on behalf of the French Company 
of Venezuelan Railroads to the Commission established by France 
and Venezuela under the protocol of 1902.167 168 One of the items 

allowed was for compensation for the use and control 
Date services of the railroad by the titular Government of Venezuela 
rendered and by successful revolutionists during a period of

revolution. Interest was also awarded, apparently 
from the time the services were rendered.

Joseph E. Davies, an American citizen, claimed $170,000 against 
Mexico under a contract which he concluded on October 11, 1920 
through Roberto V. Pesqueira as agent of the Mexican Government 
in the United States. By the contract Davies was to receive the total 
amount of $200,000 for legal services for a period of four years at the 
rate of $50,000 a year. The first year’s compensation was payable 
in advance. Beginning with October 20, 1920, $30,000 was paid in 
instalments, leaving $20,000 due on the payment which should have 
taken place at the beginning of the first year. Mexico contended that 
Davies’ legal services came to an end on October 1, 1921. The 
General Claims Commission, organized by the United States and 
Mexico under the convention of 1923, awarded Davies $20,000, based 
upon a holding that $50,000 was due Davies immediately upon the 
consummation of the contract. Interest was awarded at 6 percent 
per annum from October 20, 1920, the date on which the first partial 
payment was made.169 The remainder of the claim was disallowed, 
on the ground that Pesqueira was without authority to bind the

167 Opinions of the Commissioners (1927) 303, docket 56.
168 Ralston’s Report (1906) 367, 451.
169 Opinions of the Commissioners (1927) 13, 197, docket 1232.
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succeeding Mexican Government, as, in fact, he had announced at 
the time of the making of the contract.

The same Commission had before it the claim of Harry H. Hughes 
(United States v. Mexico).170 Hughes had deposited 2,000 Mexican 
pesos, in 3-percent Mexican national internal-debt bonds, as a guar
antee for the performance of a mining-exploration contract which he 
had entered into with the Mexican Government in 1904. On June

Date of for
feiture

13, 1908 the claimant was informed that he had failed to comply with 
his part of the contract and that it was accordingly forfeited. The 
Commission held that the claimant had failed to comply with the 
contract in not denouncing the required number of mining properties 
within the time stipulated in the contract and that the amount of the 
bonds deposited as a guarantee was accordingly not repayable to the 
claimant. However, certain coupons of the deposited bonds matured 

prior to the forfeiture of the contract. The Com
mission awarded the claimant the amount of these 
coupons ($240 Mexican currency or $119.64 American) 

with interest at 6 percent per annum from June 13, 1908, the date of 
forfeiture of the deposit, “until the date on which this Commission 
shall render its final decision”.171

One of the claims presented to the Commission organized by the 
United States and Mexico under the convention of 1868 was that 

of Francisco Iturria172 (also spelled Yturria), a citizen 
of the United States, against Mexico for the value 
of supplies furnished to officers of a Mexican bri
gade in 1862. Claimant held vouchers issued for 

the purchase of the supplies and asked interest from the date of 
the issuance of the several documents. After deciding that a demand 

for payment by the claimant was unnecessary and 
Date of invoices that “in all equity Mexico must be supposed cheer

fully to avail herself of an opportunity to pay off 
debts incurred for the purpose of repelling the odious and arrant

Intermittent or 
continuous in
jury or loss

invasion”, Umpire Lieber awarded the sum of $6,762.13 [$6,352.13 
as later corrected by Umpire Thornton because of an error in compu
tation] 173 “with interest of six per-centum from the date of the 
voucher of each respective sum to the closing of this joint Commission”, 
all in Mexican currency.

Subsequent to November 1, 1891 Chilean Government officials re
ceived private telegrams addressed to such points in Chile, South 
America, or Europe that in order to reach their destination they

no ibid. (1931) 99, docket 28. 
w» Ibid. 108.
in MS. Department of State, National Archives, docket 553.
in Ibid.
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Series of 
transactions

had to be carried over the cables of the Central and South American 
Telegraph Company, an American company. Tele
graph officials of the Chilean Government collected 
in advance upon these messages the full tariff rates 

from the places of their origin to their ultimate destinations and 
retained the total amount collected, claiming the right, under a decree 
of October 22, 1891, to retain portions of the tolls so collected as 
taxes. Payments were not made to the American company after 
November 1, 1891.

A claim for the tolls so collected, among other items of claim, was 
presented on behalf of the company to the Commission established by 
the United States and Chile under the convention of August 7, 1892, 
and this item was dismissed by that Commission without prejudice.174 175

When another Commission was established by the two countries, 
under the convention of May 24, 1897, a claim was again presented 
against Chile on behalf of the company for the unpaid tolls.176 
This Commission held that the money retained on the basis of the 
decree of October 22, 1891 should be repaid “together with interest 
on monthly balances, at six per cent., to April 9, 1894, the date 
when the former Commission expired by limitation”.176

Under a concession for the construction and operation of a railway 
from Puerto Cabello to Valencia, approved by the Venezuelan Con
gress on April 18, 1885, the Venezuelan Government agreed to pay 
Messrs. Cutbill, Son & De Lungo and their associates or successors a 
guaranty of 7 percent per annum on the total cost of the construction 
of the railroad upon its completion. The concession was assigned to 
the Puerto Cabello and Valencia Railway Company,177 a British com
pany, on September 25, 1885, and the road was opened for traffic on 
April 1, 1888. On May 26, 1891 the guaranty was reduced from 7 
percent to 5 percent per annum and the guaranty was paid up until 
December 31, 1890. For the year 1893 only, the company’s receipts 
were in excess of the sum claimed by it in discharge of the guaranty. 
When an arbitral Commission was established by Great Britain and 
Venezuela under the protocols of 1903, a claim for the arrears in the 
payment of the guaranty (from 1891 to Dec. 31, 1902) which had then 
accrued was submitted. Umpire Plumley awarded an amount

174 Shield’s Report (1894) 11, 19; argument for the claimant, Perry’s Report 
(1901: unpaged), docket 1, pp. 2-3.

175 Ibid., decision no. 20.
176 Ibid., p. 1 of the award as printed. The company was awarded $3,782.43 

plus $279.86 as interest.
177 Ralston’s Report (1904) 455.
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equivalent to the extent to which the Government of Venezuela was 
in default, together with interest from the time when the default 
began. He stated: 178 179 180

The umpire decides that interest at the rate of 3 per cent per annum, the 
lawful rate, is to be reckoned from the time when default began to the time of 
this award. As some time must elapse after the year has closed before the exact 
conditions can be transmitted to the Government, as a reasonable time must 
then elapse for inspection, explanation, final audit, and allowance, and as there 
then must be a reasonable time before, in due course of procedure, the warrant in 
payment can issue, the umpire fixes as the sufficient time for all this one year 
after the account closes before default begins.

A number of cases of this general description involving the payment 
of interest from various dates, or the selection of one date only from 
which the interest should run, were presented to the General Claims 
Commission, United States and Mexico, organized under the conven
tion of September 8, 1923.179 That Commission made an award in 
favor of the National Paper and Type Company, an American company, 
against. Mexico for $26,613.35,180 as the amount due on printing 
machinery, paper envelopes, and other goods sold by the company 
between November 12, 1912 and October 16, 1914 to the Printing 
Office of the National Museum of Mexico. Interest was awarded 
from October 16, 1914, the date of the termination of the transactions.

Demand or Notice

The Tribunal constituted by the Governments of Russia and Turkey 
under the agreement of July 22/August 4, 1910 to settle the claim of 
Russia on behalf of certain of her subjects for interest because of 
delay in payment by Turkey of the indemnity payable to them under 
the terms of the Treaty of Constantinople of January 27/February 8, 
1879, explained in its decision rendered on November 11, 1912, in 
reference to the effect of demand on the running of interest according 
to the civil law, that—

178 Ibid. 472-473.
179 Note also the following cases: George W. Cook (United States v. Mexico), 

Opinions of the Commissioners (1931) 162, docket 1356 (interest allowed from date 
of latest invoice in the record); William A. Parker (United States v. Mexico), 
ibid. (1927) 82, 85-86, docket 127 (interest from date of last invoice); Adolph 
Deutz and Charles Deutz (United States v. Mexico), ibid. (1929) 213, docket 2042 
(interest from date when cloth tendered); and Singer Sewing Machine Co. (United 
States v. Mexico), ibid. 123, docket 2183 (interest from last date of purchase of 
postal money orders).

180 Opinions of the Commissioners (1929) 3, docket 2351.



1952 CHAPTER IX

. . . While in the matter of responsibilities arising from acts of violence no 
formality whatever is necessary, in the matter of contractual responsibilities a 
demand in due form of law is always required. While in the matter of obligations 
concerning a prestation other than one involving a sum of money, as likewise in 
the matter of acts of violence the reparation for the damage is complete (lucrum 
cessans and damnum emergens), this reparation, in the matter of money debts, is 
restricted legally to interest on the sum due, which interest runs only from the 
date of the demand in due form of law. The interest-damages are called compen
satory , when they are compensation for damage resulting from the act of violence 
or the non-fulfilment of an obligation. They are moratory interest-damages when 
they are caused by delay in the fulfilment of an obligation. Finally, writers call 
moratory interest interest legally allowed in case of delay in the payment of money 
debts, thus distinguishing it from other interest which is sometimes added to the 
money valuation of damages, to fix the total amount of an indemnity, this last 
being called compensatory interest. ■

These distinctions in civil law can be explained: in the matter of contractual 
responsibility one has the right to require greater promptness on the part of the 
other contracting party than the victim of an unforeseen act of violence could 
expect. In the matter of money debts, the difficulty of estimating the conse
quences of the demand explains why the amount of the damages has been fixed 
legally.181

In the case of the Post-Glover Electric Company (United States, v. 
Nicaragua),182 decided by General E. P. Alexander under a protocol of 
March 22, 1900, claim was made on account of the wrongful refusal 
of the Nicaraguan authorities to grant clearance to a vessel unless she 
sailed without the claimant’s property, which it was desired to ship 
from that country. The property, an electric-light plant, had been 
shipped to Bluefields from Cincinnati as a result of a transaction be
tween the company and one Field, who fraudulently procured the 
shipment of the property and then disappeared. The company 

claimed the invoice price of the property together with 
Tender interest during the period of detention of the property.

The Arbitrator stated that “As no tender of settlement 
was ever made, interest is a permissible charge unless barred by the 
protocol. The protocol does not bar any amount ‘claimed in the 
memorials filed in the Department of State’ before March 22, 1900, 
and the $127.54 [the total amount of interest claimed] is therefore 
allowed.” 183

In 1850 the British Government demanded the settlement of her 
claims against Greece by the Greek Government, and interest was 
claimed “for the time which has elapsed since these demands were 
respectively made”.184 The Greek Government paid such interest.185

181 Scott, The Hague Court Reports (1916) 297, 312. See also the opinion of 
Commissioner Palacio (Mexican Commissioner) in the case of Francisco Iturria 
(also spelled Yturria) (United States v. Mexico), decided under the 1868 conven
tion. MS. Department of State, National Archives, docket 553.

182 1900 For. Rel. 324, 833.
I8* Ibid. 835.
im 39 Br. & For. St. Paps. (1849-50) 734, 773-774, 793-794, 875-876.

Ibid. 809-810, 855, 865, 871, 879-881, 882.
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In 1837 William Richardson, a merchant and ship-owner of Phila
delphia, was the owner of the brig Mary, of which Edwin Beach was 
master. In that year the vessel arrived on two different occasions 
at Tampico from Habana without the certificates required by a 
Mexican law of 1836. On the second occasion clearance was denied 
the vessel, a fine of $500 was first imposed, and later an additional 
fine of $500 was levied by decree of a court against the vessel. Upon 
non-payment, the vessel was sold to satisfy the fines. The amount 
for which she sold was $3,804,- being $2,804 more than the two fines. 
The balance was retained by the Mexican authorities. A claim for 
$2,804, the amount retained, was allowed by the domestic Commission 
appointed pursuant to the treaty of 1848 between the United States 
and Mexico and the act of Congress of March 3, 1849. The Com
missioners stated:
... It is a principle of law well established that upon a deposit of money 

either by the owner or for his use by another, and more especially by virtue of a 
judgment, or decree of a court, interest cannot be demanded unjess by contract, 
or unless it be proven that the party with whom the deposit was made had used 
it. It is not pretended in this case that there was any contract for interest, or 
for the use of the money, out of which a claim for interest could arise. A demand 
on the part of the claimant of [for] the money admitted to belong to him, and a 

refusal to pay would have entitled him to interest from the 
Interest on a date of such demand; but is not alleged or proven that any
judgment such demand was ever made. On the contrary the evidence

shews that the claimant and his agents abandoned such de
mand and insisted on heavy damages for a tort. There is not even an allega
tion made by the claimant, nor is there an attempt to prove that the money to 
which he is entitled has not been at all times ready in the Mexican Court to be 
paid over to him when applied for. From all the evidence in the case the Board 
is constrained to consider that the claimant now for the first time has demanded 
payment and that consequently he is entitled to recover the principal money 
as claimed without interest.180

In the Belgian Postal Claim against Venezuela, presented to the 
Commission established under the protocol of March 7, 1903, com
pensation was claimed for the expense of transporting mail for Vene
zuela in 1898. In July 1900 Belgium had accepted an arrangement 
for the extinguishment of the debt by means of a series of monthly 
payments of 250,296 francs, but Belgium urged, before the Com

mission, that although no interest was mentioned in 
services tendered that agreement, the latter did not constitute a tacit 

renunciation of interest since Venezuela had suspended 
payments under the agreement in June 1901 and had thereby annulled 
it.* 187 The Venezuelan Commissioner (with whom the Belgian 
Commissioner disagreed) was of the opinion that only the 
principal amount should be awarded since the payment of interest

180 MS. Department of State, National Archives.
187 Ralston’s Report (1904) 270.
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had not been demanded; that the terms of the protocol excluded the 
payment of interest, since it provided for the settlement of “All 
Belgian claims against the Republic of Venezuela, which have not 
been settled by diplomatic agreement or by arbitration between the 
two Governments and which shall have been presented to the Com
mission hereafter named by the Belgian Government or by the 
Belgian legation”; and that civil war had prevented the punctual 
payment of the principal, constituting force majeure and excusing 
the Government from the payment of interest. Umpire Filtz, in 
disallowing interest, stated:188

The umpire having studied and examined the documents and the record and 
considering:

That, the demand for interest has not been presented in the claim itself;
That, besides it is contrary to the terms of the protocol;
For these reasons declares that the demand for interest made by the Com

missioner of Belgium is disallowed.189

In the case of Corinne B. de Garmendia (United States v. Venezue
la),190 decided by the Commission under the protocol of 1903 between 
the two countries (containing no provision for the allowance of 
interest), claim was made for $111,274.63, based upon an unpaid 
subsidy to the decedent’s (Carlos G. de Garmendia’s) steamship 
service amounting to $44,000 (Venezuelan). Interest was claimed 
at the rate of 3 percent per annum from the date the amount was due. 
A further amount of $10,000 (Venezuelan) was claimed as the value, of 
a building which had been destroyed by the Venezuelan authorities 
acting in the public interest. Interest was also claimed on this 
amount from the date of the destruction of the building. In the 
month of December 1889, de Garmendia had presented his claim to the 
Venezuelan Government and urged its payment. American Com
missioner Bainbridge, in writing the opinion for the Commission allow
ing the claim in part, disallowed interest prior to the date of the 
demand. He stated:191

As indicated above, this claim originated in the years 1879 and 1880. Mr. 
de Garmendia, however, made no demand upon the Venezuelan Government 

for its adjustment until the month of December, 1889. Can 
Demand neces- Venezuela be justly charged with interest during this long 
sary . interval? I think not. The delay in presenting the claim is

not satisfactorily explained, and the Government was not in 
default until it at least had proper notice that Mr. de Garmendia was asserting his 
right to compensation.

188 im 271.
189 Interest was neither claimed nor allowed in the case of Orr & Laubenheimer 

(United States v. Nicaragua), decided under the protocol of Mar. 22, 1900, article 
III of which provided that the award was not to exceed “the amount claimed,, 
in the memorial “filed in the Department of State”. 1900 For. Rel. 824, 826-833.

190 Ralston’s Report (1904) 10.
191 Ibid. 13. .
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The United States Liquidation Commission, created by the United 
States after the World War of 1914-18 with Edwin B. Parker as 
chairman, found that prior to its creation the British Government 
had presented a claim to the American Expeditionary Forces for 
interest from the date of the investment on money invested by the 
British in stocks which had been sold afterward to the United States 
at cost (on this item Great Britain subsequently indicated that she 
would be willing to accept interest from the date of delivery of the 
goods) and also a claim for interest on bills the payment of which 
had been delayed for more thAn one month. The United States 
presented a claim similar to the latter against Great Britain.192 It 
was found that there had been unreasonable delay by both Govern
ments in the payment of bills. The Commission and representatives

without payment.
A summary of all bills rendered prior to July 31, 1919 by either 

party was made, and a balance was struck showing that the British 
bills against the United States exceeded the bills of the United States 
against Great Britain by £51,062,692.15.5. It was also calculated 
that the average period during which all these British bills had been 
unpaid after they had been presented in proper form was 5% months. 
An average period of 1% months being allowed as a reasonable time 
for checking and vouchering, it was agreed that interest should be 
computed at 5 percent per annum for a period of 3% months on the 
£51,062,692.15.5, and this amount, namely, £797,854.11.2, was paid 
by the United States to Great Britain in settlement of all interest 
claims of this nature accruing from the beginning of the war to and 
including July 31, 1919.

The “Agreement in Settlement of the British Interest Claim”, 
dated October 20, 1919,193 also provided that interest at the rate of 
5 percent per annum should begin to accrue on October 1, 1919 on all 
bills rendered prior to August 1, 1919 which had not been paid on 
October 1, 1919; that all bills rendered in August 1919 which had not 
been paid by October 1 of that year should bear interest from the 
latter date; and that all bills rendered during the month of September 
1919, not paid before November 1, 1919, should begin to bear interest 
on the latter date; and so forth. This formula was to be followed 
until all mutual bills and accounts between Great Britain and the 
United States growing out of the war had been paid. The plan 
allowed an average period of 45 days for checking and vouchering bills 102 103

of the British Government agreed that interest at 
the rate of 5 percent per annum should be paid by 
each party on every proper bill that had been rendered

by the other and held for a period longer than a full calendar month

102 Final Report of the United States Liquidation Commission (1920) 52-54.
103 Ibid. 143.
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before interest began to run. Accrued interest was not to be added 
to the amount of any bill so as to result in the compounding of in
terest.194 *

Under the terms of the agreement for the settlement of these claims, 
bills were not considered “rendered” until they were presented in 
correct and proper form, i.e. the form in which they were ultimately 
paid. A bill on which payment was delayed on account of being 
returned for correction was not considered “rendered” until presented 
again in correct form.196

The Mixed Commission appointed to settle British 
da1mntment °f claims against the Kingdom of the Two Sicilies for 

losses consequent upon the grant in 1838 of a sulfur 
monopoly to a French firm by the Neapolitan government awarded 
£21,307.14 sterling together with “interest at 6 per cent thereupon, 
calculated from the date of the claim to the period at which the 
payment may be effected”.196

In a number of cases decided by the Claims Commissions established 
in 1903 by the Government of Venezuela and other governments, 
interest was awarded only from the date of the presentation of the 
respective claims. The protocols under which those Commissions 
sat did not stipulate that interest should be allowed from the date of 
such presentment.

The Italian-Venezuelan protocols of February 13 and May 7, 1903, 
for example, contained no provision for the allowance or disallowance 
of interest. A claim against Venezuela was presented to the Com
mission established thereunder on behalf of Giovanni Cervetti for 
compensation for the enforced loan of three horses and the taking of 
other personal property in July 1902. The Italian Commissioner 
claimed that interest should be allowed on the principal amount 
awarded from the date of the wrongful taking of the property. The 
Umpire, Jackson H. Ralston, in awarding interest from the date of 
the presentation of the claim to the Commission, said: 197
... in the absence of conventional relations suitably evidenced, governments 

may not be presumed to know, until a proper demand be made upon them of the 
existence of claims which may have been created without the authorization of 
the central power, and even against its express instruction. So far is this principle 
carried that in the United States no interest whatever is allowed upon any claim 
against the Government except pursuant to express contract.

In view, however, of the conduct of past mixed commissions, the umpire believes 
such an extreme view should not be adopted. It has seemed fairer to make a 
certain allowance for interest, beginning its running, usually, at any rate, from

194 Ibid. 144.
185 Ibid. 54.
198 “British Commissioners* Report to the Earl of Aberdeen, December 29, 

1841**, La Fontaine, Pasicrisie Internationale (Bern, 1902) 97, 98; VI HertsleVs 
Commercial Treaties (1845) 796, 860.

197 Ralston*s Report (1904) 658, 663-664.
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the time of the presentation of the claim by the royal Italian legation to the Vene
zuelan Government or this Commission, whichever may be first, not excluding, 
however, the idea that circumstances may exist in particular cases justifying the 
granting of interest from the time of presentation by the claimant to the Vene
zuelan Government.

The umpire . . . does not now consider that it would be just to charge 
Venezuela with the payment of interest for perhaps long periods of time during 
which that Republic was not notified that a claim was made against it.

In the case of Christern cfc Co. (Germany v. Venezuela),198 decided 
under the protocols of 1903, which contained no express provision for 
the allowance for interest, damages were allowed for (a) cattle taken 
by the Government and (6) a debt of the State of Zulia. Umpire 
Duffield awarded interest on the amount allowed for the first item 
“from the date of the presentation of the claim”, and on the amount 
allowed for the second item from the date of an agreement, between 
representatives of the Government of Zulia and the parties who made 
the war loan, for the purpose of adjusting the amount due.199

In the case of American Electric and Manufacturing Company 
(United States v. Venezuela),200 an award of $2,000 was made for 
damage to and the use of a telephone plant during a revolution in 
Venezuela in May 1901. Interest was not awarded “for the reason 
that the claim was never officially presented to the Venezuelan Govern
ment.” The protocol of 1903 under which the Commission was 
established contained no express provision for the allowance or dis
allowance of interest.

In the case of Frances Irene Roberts, Administratrix of the Estate of 
William Quirk (United States v. Venezuela),201 decided by the same 
Commission, an award was made for losses sustained on account of 
acts of pillage by troops, under the command of officers of the Vene
zuelan Army, in the early part of 1871. On November 4 of that 
year the American Legation at Caracas presented a claim therefor to 
the Venezuelan Government. Although it was the subject of extended 
diplomatic correspondence, a settlement was not reached. The Com
mission awarded interest on the principal amount allowed on the 
claim at the rate of 3 percent per annum from January 1, 1872 to 
December 31, 1903, the anticipated date of the final award. In 
addition, $5,000, without interest, was allowed for the derangement 
of Quirk’s plans, interference with his favorable prospects, and his 
loss of credit and business.

«• Ibid. 584, 585. , ^ ^
m Ibid. The same Commission allowed interest “from the date of the presenta

tion of the claim”, in the case of the Orinoco Asphalt Co. (Germany v. Venezuela), 
a claim based upon the wrongful interference by paper blockade with the claimant s 
exportation of asphalt. Ibid. 586, 589-590.

2" Ibid. 35.
20i Ibid. 142.
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In the case of Leonard B. Smith (United States v. Venezuela), also 
decided by the Commission established under the protocol of 1903, 
an award was made on account of the seizure and detention of the 
steamer Alliance by the Venezuelan authorities in 1897-98. The 
award was in the sum of $2,500, on which interest at 3 percent per 
annum was allowed from April 15, 1898, “the date of the presentation 
of the claim to the Venezuelan Government”, to December 31, 1903, 
the anticipated date of the final award by the Commission.202

In 1892 Emerich Henyy an American citizen, had provided certain 
supplies to a revolutionary government which thereafter became the 
established Government of Venezuela. The correctness of the sum, 
which he thereafter claimed on this account, had been certified on 
March 7, 1893 in a document signed by General Antonio Fernandez, 
civil and military chief of the State of Zulia and chief of the second 
division of the Army of the Revolution. An award was made in 
favor of Heny by the American-Venezuelan Claims Commission, 
established under the protocol of 1903, for the supplies seized or 
expropriated for the use of the Army. Interest was allowed on the 
principal amount awarded from March 15, 1893, “the date of the 
presentation of the claim to the Venezuelan Government”, to the 
date of the final award by the Commission.203

Interest was awarded beginning one year from the respective dates 
upon which the respondent Government was presumed to have had 
notice of the items of the claim in the case of Baasch & Homer (Nether
lands v. Venezuela). The case was decided by Umpire Plumley of 
the Commission established under the protocol of 1903.204 205

Although the powers concerned at first insisted that interest should 
rim from the date on which the losses arising out of the Chinese 
Revolution of 1911 were sustained, China at length (Aug. 25, 1914) 
agreed to pay interest from April 26, 1913, “being the date of signature 
of the Reorganization Loan wherein China admitted the payment of 
compensation to foreigners for losses suffered during the 1911 revolu
tion”,206 to the date of payment.

The special agreement between the United States and Great 
Britain of August 18, 1910, for the submission to arbitration of 
pecuniary claims, stipulated in article 7 that cases should be examined 
and decided “in accordance with treaty rights and with the prin
ciples of international law and of equity” and in article 8 that “AU 
sums of money which may be awarded” should be paid within eighteen 
months after the date of the final award, “without interest and without 
deduction”.206 On July 6, 1911 certain “Terms of Submission” were

202 Ibid. 29, 33.
203 Ibid. 14, 25.
204 Ibid. 906.
205 1914 For. Rel. 92, 93-95; ms. Department of State, file no. 493.11/529.
206 Nielsen’s Report (1926) 3, 5.
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agreed upon by the two Governments, article IV of which provided:
The Arbitral Tribunal, if it considers equitable, may include in its $ward in 

respect of any claim interest at a rate not exceeding 4 per cent per annum for the 
whole or any part of the period between the date when the claim was first brought 
to the notice of the other party and that of the confirmation of the schedule in 
which it is included.207

The Tribunal established made numerous awards allowing interest 
from the dates of the presentation of the claims to the date of the 
confirmation of the schedule in which the claims were included (Apr. 
26, 1912).208

One of the cases decided by that Tribunal was The Lord Nelson 
(Great Britain v. United States).209 The British schooner had been 
seized on June 5, 1812 on Lake Ontario, about two weeks before the 
declaration of war between Great Britain and the United States. 
She was libeled before the United States District Court for the 
Northern District of New York and, on July 11, 1817, the court held 
that the seizure of the vessel was illegal and directed that the proceeds 
of the sale of the vessel ($2,999.25), which had been deposited in the 
court, should be repaid to the owners. In the meantime the clerk of 
the court had embezzled the money. On February 3, 1819 “a regular 
claim for indemnity was received by the United States Government” 
and subsequently numerous claims, petitions, and applications were 
presented by the private claimants or by the British Government. 
When the claim was submitted to the Tribunal organized under the 
special agreement of 1910, interest was asked from the date of seizure. 
M. Fromageot, President of the Tribunal, stated:210

207 Ibid. 9.
208 In the cases of the schooners Jessie, Thomas F. Bayard, and the Pescawha 

(Great Britain v. United States), decided by this Tribunal, interest was disallowed 
as there was no evidence that “any claim was ever presented to the Government 
of the United States before being entered on the Schedule annexed to the Special 
Agreement”. Ibid. 479, 482.

In the case of the Sidra (Great Britain v. United States), decided by the same 
Tribunal, an award was made in favor of the owners of the vessel on account of 
damages sustained in 1905, when the vessel collided with the United States tug
boat Potomac. Both vessels were at fault. It was held (Nov. 29, 1921) that a 
letter of Nov. 10, 1905 of the representatives of the Sidra requesting to be apprised 
of the result of a United States naval investigation was not sufficient to be regarded 
as “having brought the present claim to the notice of the United States Govern
ment”. Interest was not allowed on the principal sum awarded. Ibid. 452, 457.

Interest from the date of presentation of the claim was allowed by this Tribunal 
in the following cases, among others: The Favourite (Great Britain v. United 
States), ibid. 515, 519 (date on which British Ambassador at Washington 
handed a letter containing the claim to -the Secretary of State and not the date 
of the letter, held to be the date of presentation of the claim); The Eastry (Great 
Britain v. United States), ibid. 499, 504 (interest awarded from date claim 
presented by the British Ambassador); The Wanderer (Great Britain v. United 
States), ibid. 459, 471 (same).

. . 209 Ibid. 432.
210 Ibid. 434.
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In international law, and according to a generally recognized principle, in case 
of wrongful possession and use, the amount of indemnity awarded must represent 
both the value of the property taken and the value of its use.

Under these considerations it would have been justifiable to allow interest 
from the time of the capture, i. e., from June 12[5], 1812 except that according to 
section IV of the Terms of Submission annexed to the Pecuniary Claims Conven
tion, interest is not to be allowed by this Tribunal previous to the date when the 
claim was first brought to the notice of the other Party, and as above stated that 
date must be fixed as February 3, 1819. ■

In the case of the United Dredging Company (United States v. 
Mexico),211 a claim was submitted to the General Claims Commission 
established under the convention of September 8, 1923, for reimburse
ment for services performed by the claimant in attempting to salvage 
the Mexican gunboat Veracruz. Interest was also claimed on the 
principal amount of $33,625.76 from July 6, 1914 until the date of 
payment of any pecuniary award rendered by the Commission. It 
appeared that the services were performed by the company through 
the use of its dredge for a period of sixteen days (from about June 20 
to about July 6, 1914) and that it was then told by General Carranza 
to suspend the work because of a lack of funds. The Commission 

(Mr. Nielsen writing the opinion) awarded the prin- 
Dateorand1m of clPa^ amoun^ claimed. In allowing interest from the 
claim date of the filing of a memorandum of the claim in

1925 Mr. Nielsen stated, “Perhaps it might be con
sidered that this sum became due when the work was interrupted, 
and that therefore interest should be computed from that time, but 
the evidence with regard to the arrangement under which the services 
were rendered is too vague to reach a positive conclusion on that 
point.” 212

Unless the claimant has been at fault in notifying the respondent 
government, in demanding the amount due, or in taking steps to 
remedy the situation, etc., he is generally placed in the position 

where he would have been had not the wrongful act 
Laches of the respondent government intervened. If the

claimant has been guilty of laches, interest has been 
considered not properly allowable except from the date when active 
steps were taken to settle the claim. This duty of diligence in the 
settlement of a claim is encumbent upon the claimant state as well as 
upon the individual claimant.

On May 9, 1821 a sum of money, belonging in part to citizens of the 
United States, the proceeds of the sale of the cargo of the brig Mace
donian, was seized by order of Lord Cochrane, Vice Admiral of the 
Chilean Squadron, in the territory of Peru. A claim for damages

211 Opinions of the Commissioners (1927) 394, docket 483.
212 Jbid. 396.
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arising therefrom—known as the “second” Macedonian claim—was 
submitted to the arbitration of Leopold, King of the Belgians, in 
accordance with a convention signed on November 10, 1858 by 
representatives of Chile and the United States. An award in favor 
of the United States was made on May 15, 1863. After holding that 
three fifths of the amount seized ($70,400), or $42,400, as stated, was 
properly payable, the Arbitrator said:

The fact has been established that the parties interested have been deprived, 
since May 9, 1821, of the interest on the sum seized;

Whereas, since the seizure was not a rightful one, the restitution of the princi
pal seized should involve that of interest;

Whereas, however, nothing was done by the United States Goverement to 
hasten a settlement until March 19, 1841 [date the case was presented to the 
Chilean Government];

Whereas, moreover, from December 26, 1848, the high contracting parties were, 
in principle, agreed as to the necessity of arbitration;

Whereas, finally, the legal rate of interest in the State of Massachusetts, of 
which state Captain Smith and the claimants were citizens, is 6 percent.

We are of the opinion that, in addition to the principal of $42,400, the Govern
ment of Chile should pay that of the United States interest on this sum at the rate 
of 6 percent per annum from March 19, 1841, to December 26, 1848.213

The cases of John DonnelVs Executors (United States v. Venezuela) 
and Hollins & McBlair, Frank Hollins, Administrator (United States 
v. Venezuela) 214 arose out of the sale of flour by the claimants’ agent 
to the Government of Venezuela in 1812, the flour having been paid 
for only in part. During the period between 1812 and 1835 the affairs 
of Venezuela were in a disturbed condition but it apparently was not 
impossible to present a claim against Venezuela in Venezuelan courts 
as others had done this. It appeared that the claimants did nothing 
to bring these claims to the attention of the Venezuelan Government 
during the interval mentioned, although William Hollins in 1824 had 
addressed a letter to the Secretary of State of the United States 
soliciting aid in recovering money due from Venezuela on another 
claim.215 When the United States entered into diplomatic relations 
with Venezuela in 1835, its representative at Caracas was instructed 
to make demand for indemnity. At that time the defense was made 
that Spanish authorities, into whose hands it was claimed the flour 
had fallen, had paid for the flour. Nothing further appears to have 
been done until the claims were revived under the convention of 1866. 
The Commission established under that convention made awards in 
favor of both claimants but the work of the Commission was later 
repudiated, and the cases were then submitted to the Commission

213 2 Moore’s Arb. 1465, 1466.
214 Opinions Delivered by the Commissioners in the Principal Cases (1890) 205, 

dockets 3 and 4.
215 Ibid. 208, 209.
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established under the 1885-88 conventions, the later Commission also 
making awards in each case.

This Commission awarded interest from the date (May 14,1868) of 
the presentation of the claims to the Commission established under the 
1866 convention to September 3, 1890. The third Commissioner, 
Mr. Findlay, stated that there was considerable difficulty in deciding 
upon the amount of the principal but that as “to the allowance of 
interest we have not so much difficulty”.

He explained that there was nothing in the case which called “for the 
rigid application of the doctrine that interest is the indemnification 
which the law allows for detaining money unjustly”; that the flour 
was probably shipped on the temptation of the large profits attendant 
upon an “extra-hazardous” venture; that Venezuela would probably 
have paid the balance in goods (coffee) had there been sufficient trans
portation, which there was not because of war; and that, with reference 
to the contradictory defenses of Venezuela, it was to be remembered 
that “a period of twenty-five years had elapsed before the claim was 
originally presented, and that in the meantime the community repre
sented by the political entity which now goes by the name of Venezuela, 
had first been Patriot and Spanish, then Patriot and Spanish again, 
and then Patriot; and had besides been merged in another sovereignty 
for a period of ten years included in this interval, the whole period 
being marked by a continued struggle for existence, frequent changes 
in administration . . .”, and that, in these circumstances, it was a 
matter of surprise that when called upon concerning payment of the 
claims, the Venezuelan Government was able to construct any defense 
at all from its confused records.216

In a separate opinion Commissioner Little said:217 218
The claims were not presented to the Government of the United States in their 

true character, not from any purpose to deceive on the part of the claimants, but 
because of lack of full information from their agent. The demands were not 
therefore well understood by either Government, and for that reason—visiting the 
penalty upon those necessarily to be charged with the fault—they should not bear 
interest, prior to their full elucidation which, it may be assumed, occurred before 
the former Commission.

The case of Young, Smith & Co. (United States v. Spain) was sub
mitted to the Commission established under the agreement of February 
11-12, 1871.218 It appeared that gin and vinegar which had been 
assigned to citizens of the United States had been seized in 1869 and 
sold by authorities in Cuba, under the assumption that it was the 
property of the assignor, a Spanish subject who had been arrested and 
charged with being a rebel. The proceeds of the sale were later, by a

218 Ibid. 227-229.
217 Ibid. 246.
218 MS. Department of State, National Archives, 37 United [States and Spanish 

Claims Commission, docket 96.
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decree of March 4, 1872, by the Captain General of the island, ordered 
to be returned to the owners, after deduction of a claim against the 
property. The American owners, however, refused to accept the 
amount offered and claimed, instead, an amount alleged to be the 
value of the property. A claim for this amount plus the amount of 
losses arising from “Difference of exchange”, plus interest for three 
years, was presented on behalf of the firm to the Commission estab
lished under the 1871 agreement. The Umpire, Baron Blanc, made an 
award, on November 10, 1879, in the amount allowed by the decree 
($13,600). A motion was later made to refer the case back to the 
Umpire on the ground that he had inadvertently omitted any mention 
of interest in his decision. In a subsequent decision of April 16,1880 
he declined to award interest on the amount previously awarded, 
saying: 219 220

It will also be noted, as going to the equities of any claim for interest, that, as 
asserted on behalf of Spain, the closing of the case could have been compelled 
before September 1872, according to the rules of the Commission. No cause is 
shown to explain or justify, as required by the rules, the long delay which has been 
suffered to accrue. It is my opinion that an unexplained delay of eight years is 
far in excess of the reasonable period contemplated by the convention, and by the 
rules, for the closing of claims before this Commission. Such a delay could not be 
forced upon the claimants against the will of the United States Government. This 
circumstance, coupled with the decree ordering in March 1872 the payment of the 
sum since finally awarded to the claimants, makes it improper that interest should 
be charged against Spain.

DIES AD QUEM INTEREST ALLOWED
In the case of the Coquitlam, a British vessel wrongfully seized by a 

United States revenue cutter in 1882 (the libel filed against the vessel 
having been thereafter, on Nov. 16, 1896, dismissed by the Circuit 
Court of Appeals for the Ninth Circuit), the Anglo-American Tribunal 
established under the special agreement of August 18, 1910,220 allowed 
interest on the principal amount awarded the charterers and owners 
of the vessel from a date “six months after the decision of the Circuit 
Court” to December 21, 1904, the date of a note from the Secretary of 

State to the British Ambassador stating that the 
Lack of vigilance United States was disposed to pay the claim and 

requesting proofs showing the nature and extent of the 
damages suffered—a request which had not been complied with.221

219 Ibid.
Because there is no accepted rule of prescription in international claims, the 

necessity of diligence on the part of the claimant in exhausting his local remedies 
and in presenting his claim is of prime importance in connection with the subject 
of interest. See the case of Royal Holland Lloyd v. The United States, 73 Ct. 
Cls. 722 (1931-32); MS. Department of State, file no. 411.56R81; discussed at 
length in vol. I, pp. 200-201, and vol. II, pp. 1120-1125, of Damages in Inter- 
national Law.

220 Nielsen’s Report (1926) 445.
221 Ibid. 450-451.
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The Tribunal constituted under the above-mentioned agreement 
was authorized by the “Terms of Submission” to 

submfssioii “include in its award” interest only to the date “of
the confirmation of the schedule” in which the par

ticular claim was included.222
Where a claim was within the jurisdiction of an earlier Commission 

but remained unsettled (without prejudice to the claim) and the United 
States - Chilean Commission organized under the convention of 

May 24, 1897 took jurisdiction of it, interest was 
Date of expira- disallowed beyond the date of expiration of the earlier
Commission Commission.223

In the brig Macedonian case (United States v. 
Chile), arbitrated under the convention of November 10, 1858, dam
ages were awarded, on May 15, 1863, for money wrongfully seized 

in 1821. Interest at 6 percent per annum was allowed 
on the principal amount awarded in favor of the 
United States from the date steps were taken by the 
United States to press the claim, i. e. March 19, 1841 
to December 26, 1848, the date “the high contracting 

parties were, in principle, agreed as to the necessity of arbitration”.224 225
In a large number of decisions interest—as a part of an award as 

distinguished from interest on an award—is computed to the date 
of the award or the date of the final award of the 

To date of final Commission making the decision. Umpire Ralston
award stated in the case of Giovanni Cervetti (Italy v. Vene

zuela),226 decided under the protocols of 1903, which 
contained no provision with reference to interest, that—

Date of agree
ment on arbitra
tion

Next considering the question of the time when interest should terminate, the 
umpire is clearly of the opinion that no interest should be allowed upon the 
award finally to be made. In this conclusion he is influenced largely by the 
action of the Geneva tribunal, which granted no interest upon the award, and he 
is controlled by the fact that the protocols by virtue of which he acts do not pro

222 Ibid. 9. See, for example, the decision in the case of the Lord Nelson, ibid. 
432, 435.

223 The Central and South American Telegraph Company (United States v. 
Chile), Perry’s Report (1901: unpaged), decision no. 20, docket 1. The claim 
was first submitted to the Commission established under the convention of Aug. 
7, 1892, article VI of which contained provision that in the event that interest 
was allowed, the period for which it was computed should “not extend beyond the 
close of the Commission”. I MaUoy 185, 187. Article I of the convention of 
1897 stipulated that the Commission should be limited to considering claims duly 
presented to the earlier Commission “in conformity with the terms of the Con
vention and with the Rules that governed its labors”. Ibid. 190, 191.

224 2 Moore’s Arb. 1465, 1466.
225 Ralston’s Report (1904) 658.
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vide for interest upon the awards. He believes, however, that under the powers 
contained in the protocols interest may in every case be calculated to a fixed 
period within the life of the Commission, this course placing all claimants upon a 
like footing. In the present claim, therefore, and in others like in general char
acter where judgments are given for the claimants, interest may be calculated as 
a part of the award up to and including December 31, 1903, that being the date 
upon which the labors of the Commission might be presumed to terminate.226

The Commission established by the United States and Spain under 
the agreement of February 11-12, 1871, which contained no provision 
for interest nevertheless allowed interest to the date of the awards.227

The Commission established by Great Britain and the United 
States under articles XII and following of the treaty of May 8, 1871 
(which contained no provision with reference to the allowance of 
interest as a part of the awards) 228 ordinarily allowed interest from 
the date of the injury to the “anticipated date of the final award”.229

The Commission established by the United States and Mexico 
under the convention of April 11, 1839 (which contained no express 
provision with reference to the allowance of interest as a part of the 
awards) allowed interest in appropriate cases to the date of the 
awards.230

The Commission established by the United States and Mexico 
under the convention of July 4, 1868 (containing no reference to the 
allowance of interest as a part of the awards) allowed such interest. 
In appropriate cases, interest was allowed to “the close of the labors 
of this Commission” by Umpire Lieber231 (first Umpire) and “to the 
date of the final award” by Umpire Thornton (second Umpire).232 On 
July 31, 1876 the latter formally declared that his decision of that 
date in Geronimo de la Garza (United States v. Mexico) 233 was “the 
decision contemplated” as the final award of the Commission.234 On 
the suggestion of the Agents of the two Governments, he announced, 
on Nov. 17, 1876, that in the cases decided by Umpire Lieber wherein

229 Ibid. 664.
227 See Fausto Mora & Aurelio Arango (United States v. Spain), ms. Depart

ment of State, National Archives, docket 50.
228 Article XV of the 1871 treaty contained provision that all sums of money

awarded should be paid within “twelve months after the date of the final award, 
without interest”. I Malloy 700, 707. ’

229 Hale’s Report (1874) 21.
230 See the award in Mercy Mitchell, Administratrix of the Estate of Jethro Mitchell 

(United States v. Mexico), ms. Department of State, National Archives.
231 See for example his decision in Cornelius K. Garrison (United States v. 

Mexico), ms. Department of State, National Archives, docket 8.
232 See for example his decision in Patrick H. Cootey (United States v. Mexico), 

ms. Department of State, National Archives, docket 215.
233 Ibid, docket 993.
234 MS. Department of State, National Archives.
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interest was to run to the close of the labors of the Commission, 
July 31, 1876 should be adopted as that date.235

In the settlement of the Bering Sea claims (Great Britain v. United 
States), the Arbitral Tribunal appointed under the convention of 
February 8, 1896 236 allowed interest as a part of the award in each 
case,237 although no express provision had been made concerning 
interest in the convention. Interest was claimed to the date of the 
payment of the claims, but in every instance interest was computed 
to the date of the award, December 17, 1897.238

The Commissions established under the protocols of 1903 between 
the “creditor Powers” and Venezuela allowed interest in certain 
instances. They adopted various dates as the dates to which interest 
as a part of awards should run. The United States-Venezuelan 
Commission allowed interest to “the anticipated date of the final 
award by this Commission”.239 The German-Venezuelan Commis
sion allowed interest up to and including December 31, 1903, the 
date of the close of the labors of the Commission.240 The Italian- 
Venezuelan Commission also allowed interest up to and including 
December 31, 1903.241 The French-Venezuelan Commission estab
lished under the 1902 protocol allowed interest in at least one case 
to a date “three months after the date of the present award”.242 
The British-Venezuelan Commission and the Swedish-Venezuelan 
Commission allowed interest to the date of the awards.243 The Neth

235 Ibid. Interest was accordingly allowed to run after the 2j4-year period 
fixed originally as the date for the closing of the work of the Commission by the 
convention of 1868. The jurisdiction of the Commission was finally extended 
under the convention of November 20, 1874 to July 31, 1876. I Malloy 1136, 
1137.

236 1 Malloy 766.
237 1902 For. Rel., Appendix I, pp. 92 et seq.
238 Ibid. 92, 93, 95-96.
239 Heirs of Giovanni Turini (United States v. Venezuela), protocol of Feb. 

17, 1903 (no mention of interest in the protocol), Ralston’s Report (1904) 51, 62.
240 Christern & Co. (Germany v. Venezuela), protocols of Feb. 13 and May 7, 

1903 (no reference to the allowance of interest in the protocols), Ralston’s Report 
(1904) 584; Carl Mohle (Germany v. Venezuela), ibid. 574, 575.

241 Giovanni Cervetti (Italy v. Venezuela), protocols of Feb. 13 and May 7, 1903 
(no reference to the allowance of interest in the protocols), ibid. 658, 665.

242 Decauville Company (France v. Venezuela), protocol of Feb. 19, 1902, ibid. 

499, 501.
243 James Nathan Kelly (Great Britain v. Venezuela), protocols of Feb. 13 and 

May 7, 1903 (no reference to the allowance of interest in the protocols), ibid. 
340, 344; Bolivar Railway Company (Great Britain v. Venezuela), ibid. 388, 397; 
Puerto Cabello and Valencia Railway Company (Great Britain v. Venezuela), 
ibid. 455, 479; the bark Christina (Sweden v. Venezuela), protocol of Mar. 10, 
1903 (no reference to the allowance of interest in the protocol), ibid. 949, 951.
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erlands-Venezuelan Commission apparently allowed interest to the 
date of the calculation of the principal amount awarded.244 245

In those cases where interest was allowed by the General Claims 
Commission, United States and Mexico, established under the con
vention of 1923, it was held that it should run to the date of the 
last award of the Commission.246

By its decision of October 13, 1922 the Tribunal established by the 
United States and Norway (under the agreement of June 30, 1921) 
to arbitrate claims against the United States of fifteen Norwegian 
claimants allowed “a lump sum to each claimant in respect of interest 
for a period of five years from 6th October, 1917”.246 The agreement 
to arbitrate contained no reference to the allowance of interest as a 
part of the awards.

Interest was allowed on the claims arising out of the Chinese 
Revolution of 1911 to the date of payment, even though the Chinese 
Government had indicated a desire to liquidate the claims separately 
as they were presented and was prevented from doing so by certain 
governments until all claims had been passed upon.247

The special arbitral Tribunal established under the protocol of 
June 13, 1891 by Great Britain, the United States, and Portugal, 
for the settlement of a claim based upon the violation of a concession 
granted by the Portuguese Government and formerly held by the 
Delagoa Bay and East African Railway Company, awarded the estimated 
value of the concession, together with interest from June 25, 1889, 
“the date of the rescission” of the concession, to the date on which 
payment should be made.248

In those cases where interest is allowed from a date prior to the date 
of the award to the date of payment of the award, it is allowed 

both as a part of the award and upon the award. 
Interest upon Not every Tribunal allows interest upon an award, 
of payment The problem of allowing or of disallowing interest 

from the date that the amount of the claim is agreed 
upon, or from the date of the award, should be not confused with the

244 See cases of Baasch & Romer (Netherlands v. Venezuela), ibid. 906; and J. N. 
Henriquez (Netherlands v. Venezuela), ibid. 896, 900. No reference to the allow
ance of interest was made in the protocol of submission.

245 See William A. Parker (United States v. Mexico), Opinions of the Commis
sioners (1927) 191, docket 127; John B. Okie (United States v. Mexico), ibid. 
docket 275; J. Parker Kirlin et al. (United States v. Mexico), ibid. 192, docket 
387; James H. McMahan (United States v. Mexico), ibid. (1929) 235, docket 
2683; G. W. McNear, Incorporated (United States v. Mexico), ibid. 68, docket 211; 
Samuel Davies (United States v. Mexico), ibid. 282, docket 287.

246 Scott, The Hague Court Reports (2d ser. 1932) 39, 77.
247 1914 For. Rel. 94-95; Report of C. L. L. Williams, Delegate of the United 

States, June 25, 1914, ms. Department of State, file no. 493.11/512, enclosure 1.
248 For a further discussion of the claim, see ante, ch. VI, pp. 1694-1703.
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allowance of interest as damages for the breach of a contract or for 
a wrongful act.

Numerous conventions providing for submission of claims to arbi
tration stipulate that interest shall be payable on any amount awarded, 
at certain rates and from certain specified periods. At times the date 
from which such interest shall run is specified as the date of the 
award, at other times as the date stipulated for payment of the 
award. Some conventions expressly state that interest shall not be 
payable on the awards but, as indicated above, this prohibition has 
not precluded the allowance of interest as a part of the awards. Still 
other conventions contain no express mention of interest.

The Commission established by the United States and Spain under 
article XXI of the treaty of October 27, 1795, for the settlement of the 
Spanish spoliation claims of nationals of the United States, allowed 
interest as a part of the amount awarded, in appropriate cases, as 
well as interest on the amount awarded to the date of payment. 
Judge John Bassett Moore in discussing the settlement of these claims 
states:249

On the sum finally ascertained and awarded as principal, the commission, 
conforming to international practice, habitually allowed interest from a specified 
date until the award should be paid.

In cases where delays occurred in the payment of the amounts so 
Laches awarded, Spain paid interest to the date of payment

when such delays were not the fault of the claimants.250
By the terms of the convention concluded with Brazil on January 

27, 1849, a lump sum of 530,000 milreis was paid to the United States, 
to be distributed to American claimants. It was stipulated in article 
V of the convention that the indemnity should bear interest at the 
rate of 6 percent per annum “from the first of July next” until paid. 
The same article also provided that “The Imperial Government, 
however, obliges itself to make good that interest only when, in 
conformity to the preceding article of this convention, the amount 
stipulated shall be paid.” 261

George P. Fisher of Delaware was appointed sole Commissioner 
to distribute the indemnity. One of the claims submitted arose as a 
result of the seizure, in 1836, of the schooner John S. Bryan. Com
missioners appointed by Brazil and the United States to determine 
the amount of loss and damage suffered in that instance had deter
mined, on June 12, 1843, that the sum of 26 contos of reis should be 
paid by Brazil as “indemnification in full of the value of the schooner 
John S. Bryan, her cargo, freight, wages, expenses ordinary and 
extraordinary, exchanges, interest, etc.” The payment of the sum

2« y Moore’s Adj. (mod. ser. 1933) 53.
250 See the cases of the schooner Jeremiah and the sloop Crisis, ibid. 73-76.

I Malloy 144, 145.
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was withheld until May 20, 1846, a period of 2 years, 11 months, and 
8 days, when it was paid to the American Minister to 

Delay in pay- Brazil without interest from the day of liquidation. 
ment On the claim for interest Commissioner Fisher

awarded the claimant, T. Perkins Pingree 262—
. . . the principal sum of two thousand four hundred and forty-four dollars 

and ninety-one cents, it being the amount which had accrued as interest on the 
original award of twenty-six contos of reis from the day of liquidation till the 
day of payment; and the further sum of eight hundred and forty-seven dollars 
and sixteen cents as interest upon the aforesaid sum of two thousand four hundred 
and forty-four dollars and ninety-one cents (which last sum was due and should 
have been paid on the 20th day of May 1846) from said 20th of May 1846 until 
the 1st day of March next (1852), the day on which this commission will expire; 
making in the whole, the sum of three thousand two hundred and ninety-two 
dollars and sev en cents.

Article IV of the convention concluded by Great Britain and the 
1853 Commission United States on February 8,1853 specified:

All sums of money which may be awarded . . . shall be paid . . . within 
twelve months after the date of the decision, without interest . . .252 253 254

The Commission appointed under this convention allowed interest as 
a part of the awards but did not allow interest on the sums awarded 
after the date of the respective awards. For instance, in the case 
of the Great Western Steamship Co. (Great Britain v. United States) 
interest was allowed to January 15, 1855, the date of the last meeting 
of the Commission.264

Under the terms of an alliance between Peru and Chile of Decem
ber 5, 1865 it was stipulated (art. IV) that each of the contracting 
republics on whose waters the combined naval forces might happen 
to be on account of the war against Spain, should defray all kinds of 
expenses for the maintenance of the squadron and that, at the termina
tion of the war, a Commission should be appointed to make a definite 
liquidation “of the expenses incurred and duly vouched” and to 
charge each country with one half of such expenses. At the termi
nation of the war, an Arbitrator appointed to settle the dispute as to the 

joint accounts decided, on April 7, 1875, that nothing 
No interest until should be regarded as due from one party to the other 
default on acCount of interest “until a balance of indebtedness

is determined and default of payment occurs”.265
By his decision of July 2, 1881 Francis Joseph, Emperor of Austria, 

held that Nicaragua, although bound to pay the amount of the 
principal in arrear, was not bound “to pay back-interest Verzugszin-

252 5 Moore’s Arb. 4613-4614.
263 1 Malloy 664, 667.
254 Report of Decisions (1856) 45, 64, 79, 328.
266 La Fontaine, Pasicrisie internationale (Bern, 1902) 156, 158.
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sen1) on the sums in arrear” 266 of the annuities which Nicaragua, under 
article V of the treaty of January 28, 1860 with Great Britain,267 had 
agreed to pay over a period of 10 years to the Mosquito Indians. 
Nicaragua claimed that she was excused from payment of interest 
because, inter alia, of the death in 1865 of an Indian chief to whom 
payment had theretofore been made, his successor not being a proper 
person to whom payment could be made since he was not of age, and 
because the debt was in the nature of a gift and “not one of those that 
by their nature bear interest”.268

In the Delagoa Bay and East African Railway Company and Katherine 
A. MacMurdo case (Great Britain, United States v. Portugal),269 
arbitrated under a protocol of June 13, 1891,260 an award was made 
on account of the rescission of a railway concession, and interest was 
allowed not only from the date of the rescission, June 25, 1889, but 

also on the amount awarded (15,314,000 Swiss francs). 
It is “just”, the Tribunal said, that the amount so 
awarded “should bear interest up to the day of pay
ment”, since Portugal “has profited by the quid pro 
quo in kind”.261 According to articleIVof the protocol 
payment was to be made within six months but there 

was no express provision for the allowance of interest.
Umpire Plumley, of the Commission established by Great Britain 

and Venezuela under the protocols of 1903, disallowed interest on 
awards made as distinguished from interest as a part of the awards, 
which he allowed in appropriate cases. In denying the “Motion for 
Allowance of Interest on Awards from their Date until their Pay
ment”,262 he pointed out that there was no express provision for 
interest in the terms of submission; that the Commission was to 
determine the “amount” to be awarded in each case; that the question 
of “satisfaction” of the awards was dealt with elsewhere in the pro
tocol; that a careful reading of the correspondence leading to the 
conclusion of the agreement for the submission of the claims revealed 
no reference “direct or indirect, to the question of interest, or to 
compensation for delay in payment”; that the limit of time indicated 
by the British representatives during the negotiations as the time in 
which the estimated Venezuelan debt could be extinguished was 
inconsistent with the present claim for interest; that the security of the 
customs receipts to be set aside would have been depleted by the * 201 202

256 XV Hertslet’s Commercial Treaties (1885) 276, 277.
50 Br. & For. St. Paps. (1859-60) 96, 99-100.

268 Case of Her Britannic Majesty’s Government, Nicaragua, No. 2 (1881), 
C. 3058, Appendix No. 5, pp. 48, 49.

259 Ante, ch. VI, pp. 1694-1703.
280II Malloy 1460.
201 La Fontaine, Pasicrisie international (Bern, 1902) 397, 409.
202 Ralston’s Report (1904) 413-423.
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payment of interest; that the two Governments “made every provision 
for payment and security and left only to the Commission the examina
tion of the claims presented”; that “there is no power inherent in a 
mixed commission to affix interest to the awards beyond the life of 
the Commission”; that interest “eo nomine is a matter of contract”; 
that it was to be remembered that “the general practice of nations 
. . . has not been to provide for interest on the awards until date of 
payment”, that it is “the general rule that nations do not pay interest 
except when especially written in the contract”, and that this nega
tived “any implied contract between nations to pay interest where 
there is an agreement between them and nothing is said about in
terest”; that “all of the other commissions sitting in Caracas at this 
time have failed to allow interest on awards”; and that it would be 
inequitable for Great Britain to receive interest “while Germany and 
Italy are delayed equally, but without recompense, and the date of the 
final payment to them be deferred still further because of the in
creased burden placed upon the common fund by reason of such 
interest”.

Article IV of the protocol of February 23, 1900, providing for sub
mission to arbitration of the claim of Robert H. May (United States v, 
Guatemala), as amended by the supplemental protocol of May 10, 
1900,263 stipulated that the Arbitrator should allow an amount which 
“shall not exceed the amount claimed by said party and interest at 
the rate of six per cent per annum thereon from the time said sums 
were due until the date of the award, and said award shall bear six 
per cent interest per annum from said date until paid”.264 265 By the 
award (Nov. 16,1900) damages were allowed on account of the forcible 
dispossession (on Oct. 20, 1898) of May from railway property for the 
operation of which he held a concession granted by the Guatemalan 
authorities. Interest was allowed on amounts due under the con
cession, from October 21, 1898 to the date of the award; interest 
was also allowed at the same rate from the date of the award until 
payment.266

The treaty of peace signed on January 27/February 8, 1879 by 
Russia and Turkey stipulated in article 5 that Turkey should pay 
the claims of Russian subjects and institutions in Turkey, as indem
nity on account of damages suffered during the war, in an amount not 
to exceed 26,750,000 francs. The claims were subsequently examined 
by a Commission of three Russian officers in Constantinople (one 
Ottoman delegate being permitted to participate in the examination) 
and the total amount of the losses was fixed at 6,186,543 francs. 
This figure was communicated to the Turkish Government between

2M I Malloy 871, 873.
264 Ibid. 874-875.
265 1900 For. Rel. 659, 674. *
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October 22/November 3, 1880 and January 29/February 10, 1881. 
Provision was not made by the Commission for the accrual of interest. 
Although at various times from 1881 to 1891 Russia notified Turkey 
that she would claim interest, Russia thereafter over a period of 
years accepted without reservation payment of principal only and 
made various extensions of time for payment. At first the reason 
advanced by Turkey for failure to pay the amount due more promptly 
was the precarious state of her finances, which grew worse from 1895 
to 1899, during which time she was faced with insurrection and wan 
In 1902 the final balance of the principal remaining unpaid, 1,539 
Turkish pounds, was deposited by the Turkish Government in the 
Ottoman Bank at the disposal of the Russian Embassy. The Russian 
Government refused to accept it without the payment of interest 
from January 1, 1881, calculated at some 6,200,000 francs.

By a decision of November 11, 1912 266 the Tribunal constituted at 
The Hague by virtue of a compromis signed on July 22/August 4, 
1910 concluded that Russia had waived all claim to interest.267

Russia had contended that “ the obligation . . . to pay moratory 
interest arises from the delay in the performance of the act ... to 
carry out its contract as it pledged itself to do”. Turkey had con
tended, on the other hand, that “States have the right to an ex
ceptional and privileged position in the special case of responsibility in 
the matter of money debts”; that “in public international law mora
tory interest does not exist ‘ unless expressly stipulated’ ” and that 
otherwise a state would be made a debtor “to a greater extent than it 
would have desired, and there would be the risk of compromising the 
political life of the State”. Alternatively, she had contended that, in 
the event interest was allowed, it should run “only from the date of 
the regular formal demand for payment”. Finally, she had urged 
“the exceptions of res judicata, oijorce majeure, of the gift character of 
the indemnities, and of the tacit or express renunciation by Russia of 
the benefit of the legal demand for payment”.

The Tribunal held that in the settlement of the controversy “the 
law to be applied is public international law, or the law of nations, and 
the parties rightly agree upon this point”. It stated that it was “of 
the opinion that the general principle of the responsibility of States 
implies a special responsibility in the matter of delay in the payment 
of a money debt, unless the existence of a contrary international 
custom is proven”; that if “a State is condemned to compensatory 
interest-damages because of an act of violence or the non-fulfilment of 
an obligation, it is a debtor to a degree which it may not have volun
tarily stipulated, even more so than in case of delay in the payment of 
a conventional money debt”; and that if a situation arose where the

366 Russia v. Turkey, Scott, The Hague Court Reports (1916) 297.
267 See Damages in International Law, vol. I, ch. I, pp. 276-278.



political life of the state were compromised “it would constitute a case 
of force majeure which could be pleaded in public international law as 
well as by a private debtor”. After pointing out that “All the private 
legislation of the States forming the European concert admits . . . 
the obligation to pay at least interest for delayed payments as legal 
indemnity when it is a question of the non-fulfilment of an obligation 
consisting in the payment of a sum of money fixed by convention, 
clear and exigible, such interest to be paid at least from the date of the 
demand made upon the debtor in due form of law”, and that equity 
requires that there shall be a demand in due form of law addressed to 
the debtor for a sum which does not bear interest and that the “same 
reasons require that thedemandin due form of law shall mention express
ly the interest”, the Tribunal held that Turkey, under ordinary circum
stances, would “be held responsible for the interest for delayed pay
ments from the date of the receipt of this demand [contained in a note 
of the Russian Embassy dated Dec. 31, 1890/Jan. 12, 1891] in due form 
of law”.

With reference to the contention that Turkey was absolved from 
payment of interest because of force majeure, the Tribunal stated that 
during this same period Turkey was able to obtain loans at favorable 
rates, to redeem other loans, and to pay off a large part of her public 
debt, and that it would be an exaggeration to admit that the payment 
of the comparatively small sum due the Russian claimants would 
have seriously compromised her financial situation. It was held that 
the principal amount was not a gift, on which it was contended, on the 
authority of the arbitral award of July 2, 1881 of the Emperor of 
Austria in the Mosquito affair between Great Britain and Nicaragua, 
interest should not run. It was held that, although three claimants 
had asked interest at the time of the original awards by the Commis
sion at Constantinople (the claims for interest having been set aside), 
nevertheless the defense of res judicata could not be sustained because 
the question now pending before this Tribunal was different, namely, 
“whether interest-damages are due, a posteriori, by reason of the dates 
on which the indemnities fixed from 1878-81 by the Commission were 
paid” and the Commission at Constantinople “did not decide and could 
not have decided this question”.

Finally, the Tribunal held that, although the Russian Government 
had made a regular demand for principal and interest on December 31, 
1890/January 12, 1891, it appeared “from the subsequent corre
spondence, that at the time of the payments on account, no interest 
reservation appeared in the receipts given by the Embassy, and the 
Embassy never considered the sums received as interest”; that “the 
parties . . . abstained from mentioning interest during a period of 
some ten years”; that the two Governments interpreted “in the same
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manner the term balance of the indemnity” as meaning “the portion of 
the principal remaining due” on the date the notes were exchanged; 
and that Russia “renounced its right to interest”, since the Russian 
Embassy “repeatedly accepted without discussion or reservation and 
mentioned again and again in its own diplomatic correspondence the 
amount of the balance of the indemnity as identical with the amount 
of the balance of the principal . . . implying that the payment of 
the balance of the principal and the payment of the balance to which 
the claimants had a right were identical, and this implied the relin
quishment of the right to interest or moratory interest-damages”.268 269

In the instance of the so-called Cocoa Grove Riot claims (United 
States v. Panama), decided on October 20, 1916, under the protocol of 
November 27, 1915,269 damages were awarded On behalf of seventeen 
claimants who had sustained injuries during a riot in Panama in 
1912 270 The protocol contained no mention of interest. After allow
ing amounts on the respective claims, in which interest was not 
included, the Umpire said:

Lastly, the umpire decides that the above-mentioned indemnities shall be paid 
to the interested parties within sixty days from the date of the award, [and] if 

not so paid, the Government of Panama shall owe over and 
because above each indemnity interest reckoned at six per centum per 

y annum from the 20th of October to the day of payment.271

The amount awarded was paid on December 12, 1916.272
The agreement signed on July 31, 1913 by France, Great Britian, 

Spain, and Portugal for the arbitration of claims relating to certain 
religious properties expropriated by Portugal 273 contained no pro
vision regulating the allowance of interest either as a part of or upon 
the awards. Article 9 stipulated, however, that “The tribunal is 
competent to determine the condition under which its awards shall 
be executed.” The Tribunal (Elihu Root, A. F. de Savornin Lohman, 
and Charles Edouard Lardy) allowed interest under certain condi
tions. Thus, in the French claims,274 * it was held that Portugal should 
deposit a certain sum at the French Legation in Lisbon within 30 
days from the date of the decision and that at the expiration of this 
period the sum would bear interest at the legal rate of interest existing 
in Portugal.276

In the case of the steamship Wimbledon, decided by the Permanent 
Court of International Justice in 1923, French claimants asked 174,082

268 Scott, The Hague Court Reports (1916) 303-323.
269 in Treatiesf ConventionSy etc. (Redmond, 1923) 2778.
270 1 9 1 6 For. Rel. 918; see also 1912 For. Rel. 1250 et seq.; 1913 For. Rel. 1069 

et seq.; 1914 For. Rel. 985 et seq.; 1915 For. Rel. 1162 et seq.
271 1916 For. Rel. 922.
272 MS. Department of State, file no. 419.11D29/159.
278 Scott, The Hague Court Reports (2d ser. 1932) 28.
274 Ibid. 2.
278 Ibid. 5.



INTEREST, EXPENSES, AND COSTS 1975

francs, 86 centimes, with interest at 6 percent per annum from March 
21, 1921 (the date of refusal by German authorities to permit the vessel 
to pass through the Kiel Canal). In the development of the case it 
was requested that the compensation awarded be remitted to the 
Government of France within 1 month from the date on which 
judgment was given and that, should the German Government fail 
to make payment within that time, it be required to pay interest at 
the rate of 10 percent per annum upon the sum due from the expiration 
of that time.276 The Court awarded interest at 6 percent per annum 
on the principal amount awarded, for demurrage, freight, and fuel, 
from the date of its judgment (payment to be effected within 3 months) 
and stated:

The Court does not award interim interest at a higher rate in the event of the 
Contin enc of Judgment not being complied with at the expiration of the time 
non-compliance fixed for compliance. The Court neither can nor should con

template such a contingency.277

RATE OF INTEREST

Although interest has been allowed at as high a rate as 20 percent 
per annum, 278 it is usually allowed at a rate varying from 3 to 6 per

276 1 Hudson, World Court Reports (1934) 163, 169; Publications of the Perma
nent Court of International Justice, Series A-No. 1, Judgment I (Merits) 17.

277 Ibid. 32; I Hudson, World Court Reports (1934) 180.
278 The Commission established by the United States under the act of Mar. 2, 

1833, for the distribution of the Neapolitan indemnity under the convention 
of Oct. 14, 1832, allowed “Interest at the rate of 20 percent on the amount 
awarded.” MS. Department of State, National Archives, Neapolitan Com
mission, Journal, pp. 109, 110, order of Jan. 24, 1835.

The Commissioners (Charles W. Bradley and Oliver E. Roberts) appointed 
by the United States to consider claims of American citizens against China 
pursuant to the convention of Nov. 8, 1858 and the act of Congress approved Mar. 
3, 1859, awarded interest—although there was no express provision for the 
allowance or disallowance of interest in either the convention or in the act of 
Congress—on the claims from the date of their origin to Dec. 15, 1859, “being, 
on nearly all the claims, three years interest at twelve per cent”. I Malloy 232; 
11 Stat. 408. The Commissioners stated that they “were induced to give this 
liberal rate in consideration of the fact that some time will elapse before all the 
indemnity money will be collected through the Chinese Customs houses, and 
we consider our award a final settlement of the question of interest”. MS. 
Department of State, National Archives, Final Report of the Commissioners, 
dated Jan. 13, 1860.

The claim of P. S. R. Hugo Farrington (United States v. El Salvador) arose 
out of the wrongful interference by authorities of Salvador with the enforcement 
of a mortgage owned by claimant. The mortgage carried interest at 10 percent 
per annum. MS. Department of State, National Archives, 65 Despatches, 
Central America, No. 344, Nov. 15, 1899, enclosure 2. The claim was settled 
through the diplomatic channels in 1905, the settlement including interest at 10 
percent per annum on the $15,000 principal. 1905 For. Rel. 702.
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cent per annum, in the absence of an express stipulation in the terms 
of submission under which the claim is settled.279

Story in his Commentaries on the Conflict of Laws 280 states:
. . . The general rule is, that interest is to be paid on contracts according to 

the law of the place where they are to be performed, in all cases where interest 
is expressly or impliedly to be paid.

296. Rule of the Common Law. It may therefore be laid down as a general rule, 
that, by the common law, the lex loci contractus will, in all cases, govern as to 
the rule of interest, following out the doctrine of the civil law . . . But if the 
place of payment or of performance is different from that of the contract, then 
the interest may be validly contracted for at any rate not exceeding that which 
is allowed in the place of payment or performance . . . And in the absence 
of any express contract as to interest, the law of the same place will silently fur
nish the rule, where interest is to be implied or allowed for delay, ex mora, of 
payment or performance.

307. Damages. Analogous to the rule respecting interest would seem to be 
the rule of damages in cases of contract, where damages are to be recovered for 
a breach thereof ex mora, or where the right to damages arises ex delicto, from 
some wrong or injury done to personal property. Thus if a ship should be 
illegally or tortiously converted in the East Indies by a party, the interest there 
will be allowed by way of damages in a suit against him . . . |“Ekins v. East 
India Company, 1 P. Wms. 395, 396; Consequa v. Willings, Pet. C. C. 225, 303.
(a) See Holmes v. Barclay, 4 La. Ann. 64.”] So the rate of damages on a dis
honored bill of exchange will be according to the lex loci contractus of the par
ticular party.

In Giovanni Cervetti (Italy v. Venezuela),281 decided by the Commis
sion established under the protocols of 1903, damages were awarded 
Law of for loss sustained at the hands of Venezuelan troops,
respondent and interest was allowed at the rate of 3 percent per 
8tate annum from the date of the presentation of the claim
to the Commission to the date of its last award. As to the rate, 
Umpire Ralston stated: 282

The umpire has been referred to the fact that commissions have allowed rates 
varying from 3 to 7 percent and even more in some cases, while the commercial rate 
at Caracas often equals 12 percent per annum the latter rate being exacted by the 
Government on certain overdue taxes or imposts. Attention has further been 
called to the fact that the American Commissioners allowed against the recent 
Chinese indemnity 5 and 7 per cent.

279 See, for example, the case of the Eastry (Great Britain v. United States) 
(interest allowed at the rate of 4 percent per annum, the rate which the Tribunal 
established under the special agreement of 1910 was authorized to allow (not to 
exceed) under the terms of submission (par. IV)). Nielsen’s Report (1926) 
9, 499, 504.

280 Joseph Story, Commentaries on the Conflict of Laws, Foreign and Domestic 
(8th ed., 1883) 395, 405, 424.

281 Ralston’s Report (1904) 658.
282 Ihid. 664-665.
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The practice among prior mixed commissions has been so far from uniform and 
so often dependent upon the language of particular treaties as not to afford any 
very useful guide. Commercial rates are so uncertain that, while their considera
tion may be useful, the umpire would not be justified in being controlled by them. 
Of course, high percentages demanded by a Government from a defaulting 
taxpayer do not afford a safe precedent. Again, as to the Chinese indemnity, the 
rates were intended to operate simply between the United States and the claimant, 
and did not operate between nations.

The umpire believes it fair to take into special consideration the rate of interest 
paid in Venezuela by law in the absence of contract and also the rate accepted by 
foreign governments upon bonds given by Venezuela to pay obligations created 
by former arbitral tribunals.

It appears by article 1720 of the Civil Code of Venezuela that the legal rate is 
3 per cent in the absence of contract, and the umpire is further informed, that 
although 5 per cent has been given in some cases, the rate upon bonds given by 
Venezuela in payment of awards in favor of French citizens and English and 
Spanish subjects is the same. He thinks, therefore, that this rate should be 
followed in the absence of contract of the parties fixing another.

A claim was presented to the Commission established by Great 
Britain and Venezuela under the 1903 protocols on behalf of the 
Puerto Cabello and Valencia Railway Company,283 a British company, 
for an award on account of arrears on a guaranty due under a con
cession granted by Venezuela. In awarding the amount found due on 
account of the Government’s guaranty and interest at the lawful rate 
prevailing in Venezuela, Umpire Plumley stated:284

283 ibid. 455.
284 Ibid. 472-473.
In numerous cases decided by the Venezuelan Commissions established under 

the 1903 protocols interest was awarded at the rate of 3 percent per annum, the 
legal rate of interest in Venezuela. In Christern & Co. (Germany v. Venezuela), 
for instance, a claim was made for the repayment of a war loan. The terms of the 
loan contract did not contain provision as to interest. It was held that where 
no rate of interest was agreed upon in a contract only the legal rate (in Venezuela) 
could be awarded.

In the Orinoco Steamship Company case (United States v. Venezuela), arbitrated 
under the agreement signed on Feb. 13, 1909, interest was awarded at the rate of 
3 percent per annum from the date of the claim (June 16, 1903) on the principal 
amount awarded on account of amounts due the company under a concession 
granted by Venezuela in 1894. II Malloy 1881; Scott, The Hague Court Reports 
(1916) 226. The Tribunal stated that “Whereas the Venezuelan law fixes the 
legal interest at 3% and as, under these conditions, the tribunal, though aware 
of the insufficiency of this percentage, can not allow more [ibid. 234]”, that rate 
of interest should be awarded.

Frederick Hassaurek, American member of the Commission established by 
Ecuador and the United States under the convention of Nov. 25, 1862, stated in 
his report to the Secretary of State, written at Guayaquil on Aug. 18, 1865, that 
“Interest was calculated, at the rate of 5 %, and in some cases, at the rate customary 
in this country, up to the 17th August 1865”, the date on which the Commission 
terminated its labors. MS. Department of State, National Archives, 7 Despatches, 
Ecuador, No. 178, enclosure; 2 Moore’s Arb. 1575, 1576.

In the Delagoa Bay and East African Railway Company and Katherine A.
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. . . When the claimant company secured the concession and the guaranty it 
undoubtedly knew the lawful rate of interest in Venezuela when no rate was pre
scribed in the contract . . . Again, the respondent Government knew its lawful 
rate of interest at the time of entering upon such contract of guaranty, and in therein 
providing that all questions in dispute should be determined by its courts, 
where only the lawful rate could be considered and adjudged, it in effect secured 
a stipulation that both of the contracting parties were to abide by the lawful rate.

Although international tribunals have,* in the main, assessed interest 
according to the law prevailing in the respondent state, in many instances 
this amount of interest may not completely compensate the claimant. 
An alien claimant would often have invested the money in the claimant 
state (possibly at a higher rate of interest) if he could have procured 
it during the interim in which it was unpaid. Apparently the loss of 
the claimant is measured by the benefit which the respondent state 
has had from the money during the period in which it was wrongfully 
withheld, the theory being that the wrong must be remedied at the 
place where the wrong occurs, that the alien ventures in the respondent 
state for anticipated benefits, and that he should assume the risks of 
attendant losses.

In the case of Hetty Green, Administratrix of the Estate of Pardon 
C. Green (United States v. Mexico), arbitrated by the Commission 

established under the convention of April 11, 1839, 
Rate at place of an award was made for money advanced by Green to 
formance^f PCI> the captain of the Mexican brig-of-war Hermon, which 
contract put in at Key West, Florida, in 1828, in distress.

The money was used for repairs and supplies. The 
Commission allowed interest at 6 percent per annum on the principal 
amount awarded, “that being the legal rate of interest in Florida at 
the time of the advances”. 286

The Commission established by the United States and Mexico 
under the 1839 convention made a number of awards in favor of citi
zens of the United States who had advanced supplies to the Mexican 
Government while it was engaged in revolt against Spain. John 
Nicholson, as Administrator of A. L. Duncan, submitted a claim for 
$90,013.98 for “moneys, vessels, and munitions of war” furnished 
Mexican patriots in 1815-17, during the period of Mexico’s struggle 
for independence. The claim was allowed, together with interest
Footnote 284—Continued.
MacMurdo case (Great Britain, United States v. Portugal), arbitrated at Bern under 
a protocol of June 13, 1891, damages were awarded for the wrongful rescission 
of a railway concession on June 25, 1889. On the indemnity awarded, moratory 
interest was allowed at the rate of 5 percent per annum, simple interest, in con
formity with Portuguese law as well as with the method of calculation “generally 
adopted in computing moratory interest”. See antef ch. VI, p.1694.

285 MS. Department of State, National Archives, Opinion of the Commis
sioners, Feb. 5, 1841.
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calculated at 6 percent per annum, the legal rate in Louisiana, where 
Duncan resided and the advances were made.280

In another case, decided by the same Commission, Samuel Chew 
(United States v. Mexico) was awarded $11,236.82 as the balance due 
for the building of a war vessel. Interest was also awarded at 6 per
cent per annum, the legal rate at the place of the making of the con
tract (Pennsylvania) ,287

In the “second” brig Macedonian case (United States v. Chile),288 
damages were awarded in favor of the United States by Leopold, 
King of the Belgians, selected Arbitrator under a convention of No
vember 10, 1858.289 Chilean troops had (in 1821) seized the proceeds 
from the sale of the cargo of the brig from Captain Eliphalet Smith. 
The money was delivered to Lord Cochrane at Arica and reputedly 
distributed by him among the squadron. In the decision of May 15, 
1863, by the terms of which interest at the rate of 6 percent per annum 
was allowed as a part of the award, it was explained: 290

. . . finally, the legal rate of interest in the state of Massachusetts, of
which state Captain Smith and the claimants were citizens, is 6 per cent.

W. L. Marcy and H. M. Brackenridge, the American Commis
sioners appointed under the convention of April 11, 1839, between 
the United States and Mexico, explained: 291

Statutory
rate

The different rates of interest applied to the claims made a very great differ
ence in the amount of indemnity demanded. The claims were, most of them, 

of long standing, some exceeding twenty years. While the 
conventional rate of interest in Mexico is very high, the legal 
rate is very low. The former varied according to the agree

ment of the parties, and was sometimes as high as three per cent, per month; 
the latter was only five or six per cent, per annum. . . . The claimants 
often demanded the highest conventional rate, but the allowance in all cases 
(except in a few, on contracts made in the United States) was five per cent.

In the case of Christine Eigendorff, Administratrix of the Estate of 
Franz Eigendorff and Carl Hugo and others (United States v. Mexico),292 
Dr. Francis Lieber, the first Umpire of the Commission established 
under the convention of 1868, had before him a claim for interest 
where property had been destroyed by Mexican soldiers. Dr. Lieber,

288 MS. Department of State, National Archives, “Tabulation of Interest in 
the case of Duncan, etc.”, undated.

287 MS. Department of State, National Archives, Opinion of the Commis
sioners, Mar. 2, 1841.

288 2 Moore’s Arb. 1465.
289 I Malloy 183.
290 2 Moore’s Arb. 1466.
291 S. Ex. Doc. 320, 27th Cong., 2d sess., p. 237.
292 MS. Department of State, National Archives, Memorial, Opinions, docket 

581.
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in allowing interest at the rate of 6 percent from the date of the de
struction of the property, stated: 293

The “legal interest” in Mexico is not as stated in this memorial eight per cen
tum. The Law allows every interest, but when courts of law have to settle or 
Permissive award it, it is always six per centum yearly. This all the in
interest formation teaches me which I have been anxious to obtain for
distinguished the performance of my present duties.

In the case of Patrick H. Cooley, owner of the Rebecca Adams (United 
States v. Mexico),294 * the Commission established under the convention 
of 1868 awarded damages on account of the confiscation of a vessel. 
Interest at the rate of 6 percent per annum was also allowed. Umpire 
Thornton stated:296

. . . the rate of interest may be fairly put at 6 per Cent. If at some places 
it is much higher than 6 per Cent, and even quadruple that rate, it is because there 
is much risk and danger connected with the investments. If at the end of a long 
term of years the payment of the interest, which was high only because both it 
and the capital were uncertain, is rendered certain, it would be very unfair to 
put it at the high rate which is due to an absence of safety.

Commissioners William L. Putnam and George E. King, appointed 
pursuant to the convention of February 8, 1896 between the United 
States and Great Britain to settle claims for indemnity for the seizure 
by the United States of British sealing vessels in the Bering Sea, held 
in their decision of December 17, 1897 that—

The rate of interest awarded by us is 6 per cent per annum, being the statutory 
rate at Victoria, British Columbia, during the period covered, but being less than 
the current rate thereat.296

In the case of the successors of Martinez del Rio Hermanos (Mexico 
v. Venezuela),297 decided, by the Commission established under the 
protocol of February 26, 1903, a claim was presented arising out of a 

loan made to the old Republic of Colombia pursuant 
t^statutepnor to an agreement of April 7, 1826. In 1834 Venezuela

had undertaken to pay 28% percent of the debts of 
the former Republic of Colombia. Umpire Gaytan de Ayala held 
that although the loan was made for a specific period and no provision 
was contained in the contract for interest, nevertheless interest should 
be allowed after the debt fell due. Interest at the rate of 6 per cent 
per annum was allowed, rather than 3 percent per annum, the legal 
rate in Venezuela. The Umpire stated:298

293 Ibid.
294 MS. Department of State, National Archives, docket 215.
296 Ibid.
296 1902 For. Rel., Appendix I, pp. 92, 93.
297 Ralston’s Report (1904) 879, 880.
298 Ibid. 884-886.
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Considering, as an argument of special importance, the fact that the Republic 
of New Granada, in proposing at Bogota, on June 30, 1862, the settlement of 
the affair of which we are treating, in so far as one of the original republics of old 
Colombia was liable for the loan in question, it acknowledged interest at the rate 
of 6 per cent per annum to be just and equitable;

Considering that the loan negotiated by the Mexican Government, from which 
loan the £63,000 lent to Colombia were procured, bore interest at 6 per cent per 
annum, as the evidence shows;

Considering that Colombia paid interest at 6 per cent per annum upon the 
loan, for the payment of one of the installments of which Senor Hurtado asked 
and obtained from Senor Rocafuerte the loan of the £63,000;

Considering that several other loans which are shown in the evidence bore a like 
rate of interest;

Considering that the reason invoked by the agent of Venezuela, that the loan 
was stipulated to be without any interest according to the instrument establish
ing it, can not be considered in justice as discharging the obligation to pay inter
est, because it is not permissible to infer that the contracting parties desired to 
extend this stipulation to the failure to fulfill the agreement;

Considering that the legal rate of interest which is actually in force in Venezuela, 
and which the Venezuelan Commissioner likewise invokes, can not serve as a 
guide for fixing the rate of interest on obligations contracted in the year 1823;

Considering that the rate of interest provided for in the loan negotiated by 
Mexico in the house of Barkley, Herring, Richardson & Co., from which the sum 
received by Colombia was taken, as is shown by the Rocafuerte-Hurtado contract, 
was 6 per cent per annum; [interest at 6 percent should be awarded].

Usurious
interest

An international Tribunal will not enforce the provisions of a con
tract stipulating that a highly unreasonable or usurious rate of interest 

should be paid. A case in point is that of Francisco 
Iturria (also spelled Yturria) (United States v. 
Mexico).299 There the claim consisted of a demand 

for the repayment of money loaned in 1862 to Mexican officers in their 
official capacities. On a part of the debt it had been stipulated that 
the sum should be repaid “with 50 per cent, premium”. In awarding 
interest at 6 percent on this item of the claim, Umpire Lieber of the 
Commission established under the convention of 1868 stated that he 
had “wavered a long time”, not on the question of whether the 50 
percent premium should be allowed but whether the demand for such 
a premium and 5 or 6 percent on that “should not void and annul the 
whole debt”. He referred to the fact that in Germany a lender could 
be sued in certain circumstances for iniquitous bargains and stated that 
he would gladly follow this law “but our decisions have no penal 
character and I take it, that according to our oath we cannot decree 
the forfeiture of the whole sum on which fifty per cent premium was 
agreed to be paid”.300

Before the Spanish-British Claims Tribunal established to settle 
the claims of Great Britain arising in the Spanish Zone of Morocco.

209 MS. Department of State, National Archives, docket 553.
300 Ibid.
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the British Government claimed compound interest at 7 percent while 
the Spanish Government would admit only simple interest at 5 
percent. The Tribunal allowed simple interest at the rate of 7 
percent per annum to the date of the first meeting of the Commission 
(Mar. 12, 1924). It was found that the rate of 7 percent per annum 

did not exceed the normal rate of interest prevailing 
Rate claimed in Morocco at the time of the occurrences of which 

complaint was made. The Tribunal held on Decem
ber 29, 1924 that, although a higher interest rate than 7 percent per 
annum would be appropriate, the award of the Tribunal should be 
limited to the rate asked by the claimant.301

In the case of the American Bottle Company (United States v. 
Mexico),302 decided by the General Claims Commission established 
under the convention of September 8, 1923, an amount was claimed 
as the price of bottles delivered to a brewery in Monterrey, which 
was seized by the Carranza government early in 1914. At the time 
that the bottles were ordered in July 1914 it was agreed that they 
should be paid for within a few days, which was not done. They 
were shipped between August 17 and September 4, 1914. An award 
was made in favor of the claimant in the amount of the balance due, 
together with interest at 6 percent per annum from September 4, 1914 
to the date on which the last award should be rendered by the Com
mission. On December 29, 1914 the claimant company had informed 
the brewery that it would charge the account with interest at the rate 
of 5 percent per annum. As to this circumstance, the Commission 
said:303

. . . Notwithstanding this fact the Commission is of the opinion that interest 
in this case as in similar cases already decided by the Commission should be 
awarded at the rate of six per centum per annum, as the present claim is against 
the United Mexican States, and not against the brewery company.

INTEREST DISALLOWED
In other cases interest has been disallowed on grounds other than 

an express prohibition of the allowance of interest in the terms of 
submission.304

, ^R^chmqMonsMUav^niques dan$ Za zone espo.gnole <d% Maroc: Rapports (1925) 
65-66.

302 Opinions of the Commissioners (1929) 162, docket 64.
303 Ibid. 165.
304 One of the items of the claim of the Central Teresa Sugar Company case, 

originally a claim against Spain, presented for settlement to the Commission 
created in the United States in conformity with the treaty of Dec. 10, 1898 
between the United States and Spain, was for $250,000 as “damages for being 
deprived of the damage money for so many years”. The item was disallowed, 
since the act of Congress of Mar. 2, 1901, providing for the establishment of the 
Commission, expressly stipulated (sec. 11) that “Remote or prospective damages
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Certain domestic claims commissions have not 
Domestic com- allowed interest (either as a part of the award or on 

the amount awarded) apparently because of the limited 
amount of money available for distribution.

The Domestic Commission, for example, established by the United 
States under the convention of July 4, 1831 between the United States 
and France 305 306 and the act of Congress of July 13,1832,300 to adjudicate 
claims of American nationals to the indemnity paid by France to the 
United States on account of spoliations committed by France during 
the Napoleonic wars, stated in its final report (Dec. 30, 1835) that “no 
damages have been added to the measure of actual loss [as profits], 
and though many years have elapsed since the claims were made 
known to the French Government, interest has in no case been 
allowed”.307 The dividends, to the payment of which the fund (the 
total amount paid by France) was devoted, amounted to 5 9 367Xoooo of 
the whole sum awarded.308

In April 1871 revolutionists of Panama, and subsequently the 
Government of Panama, seized and used the steamer Montijo, owned 
by Messrs. H. and J. Schuber,309 citizens of the United States. Upon 
the conclusion of peace between the revolutionists and the state of 
Panama, amnesty was granted to the revolutionists and the state 
assumed the cost of the use of the vessel. However, nothing was paid. 
A claim was then presented to Colombia for the seizure and use of the 
vessel. Diplomatic negotiations having failed, the claim was sub
mitted to arbitration under the convention of April 17, 1874 between 
the United States and Colombia, containing no provision with refer
ence to interest. In disallowing interest on the amount allowed for 
the use of the steamer, the Umpire (Robert Bunch) stated that,

Footnote 304—Continued.
shaU not be awarded, nor shall interest be allowed on any claim.” 31 Stat. 877,
879; Fuller’s Report (1907) 56, 57.

In Orr & Laubenheimer (United States v. Nicaragua), arbitrated in conformity 
with a protocol of Mar. 22, 1900, the Arbitrator, General E. P. Alexander, stated:

The attorneys of Orr & Laubenheimer ask for liberal allowances 
because interest is barred by the protocol. But no allowance can be 
made indirectly which is barred directly. [1900 For. Rel. 826, 832.]

The protocol stipulated that “the award shall not exceed the amount claimed 
in the memorials filed in the Department of State”. Par III, ibid. 824-825. Orr & 
Laubenheimer had not claimed interest in the papers filed with the Department 
of State prior to the date of the protocol.

305 1 Malloy 523.
308 4 Stat. 574. .
307 The original of the report is contained in a bound volume in the archives of 

the Department of State (deposited in the National Archives) entitled “Reports 
and List Under Convention with France 1831”. It is signed by G. W. Campbell, 
J. K. Kane, and R. M. Saunders, the Commissioners.

308 H. Doc. 183, 26th Cong., 1st sess., p. 2.
309 2 Moore’s Arb. 1421, 1427.
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although he was “not prepared to say that such an allowance would 
not be strictly justifiable”, he nevertheless decided against it for the 
following reasons:310

First. Because there is no settled rule as to the payment of 
interest on claims on countries or governments;

Secondly. Because it seems open to question whether interest 
should accrue during the progress of diplomatic negotiations, 
which are often protracted in their character;

Thirdly. That this reason applies with special force to negotiations which 
result in an arbitration of friendly arrangement;

Fourthly. That, whilst doing what he considers strict justice to the claimants 
by giving to them the full value of the use of their vessel 

No penalty during her detention, he desires to avoid any appearance of
punishing the Colombian people at large for an act with which 

very few of them had anything to do, and which affected no Colombian interests 
beyond those of a few speculators in revolutions in Panama.

"No settled 
rule"
Period of
diplomatic
negotiations

. . . the sum now awarded is simply that which the government of Panama 
ought to have paid immediately that the vessel was returned to her owners, and 
for which it and the revolutionists against its authority received full value. If 
anything is to be paid at all, it can scarcely be less than the amount now awarded.

In the case of Francis W. Rice (United States v. Mexico),311 Dr. 
Francis Lieber, the first Umpire of the Commission established under 

the convention of 1868, stated in awarding $4,000 
Injuries to that he did not allow interest where the claimant
Person was unlawfully detained under arrest.

In the case of George L. Macmanus (United States v. 
Mexico),312 also decided by Umpire Lieber, $500 “without interest” 
was awarded the claimant because of his arrest and imprisonment in 
1865 in Mexico on account of his failure to pay a forced loan levied 
upon the firm of which he was a member.313

In the case of Augustus Jouan (United States v. Mexico),314 who 
had been wrongfully detained in Mexico, Umpire Thornton (second 
Umpire of the 1868 Commission) held, on July 12, 1875, that the 
claimant should be awarded $35,000 with interest at 6 percent, “for 
the expenses which he incurred, his loss of time, and other losses, the 
direct consequences of his forced detention in Mexico”. Subse
quently, the Agent of the Mexican Government requested the Umpire

310 Ibid. 1445. The award was made on July 26, 1875.
311 MS. Department of State, National Archives, docket 7.
312 MS. Department of State, National Archives, docket 488.
313 The Commission established under the 1868 convention by the United States 

and Mexico awarded $500 each “without interest” to Francis Rose and Bartolo 
Hicks, American citizens, on account of the method adopted by the Mexican 
authorities in enforcing forced loans in their respective cases. Ibid, dockets 344, 
487. Hicks was also awarded $300 “with an annual interest of six per cent” as 
compensation for the seizure of six mules owned by him. Ibid, docket 487.

314 Ibid, docket 70.
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to designate the indemnity granted in this case for personal injuries 
and to eliminate interest allowed on that amount 

Property losses In a decision dated October 26, 1876, Thornton ex
plained that in his previous decision he had not 

granted “any compensation for injuries done to the person of the 
claimant” and that he had “awarded only for his [the claimant’s] 
money losses, expenses, and loss of time, all of which are money value, 
and therefore entitled to interest”.315

In Fayette Anderson and William Thompson (United States v. 
Mexico),316 decided by the same Commission, $3,200 “with interest” 
at 6 percent per annum was awarded for the seizure and use of personal 
property belonging to the claimants and $1,000 was awarded “without 
interest as compensation for the illegal arrest of Mr. Anderson”.

In the Heirs of Cyrus Donaghho (United States v. Mexico),317 
$12,000 Mexican gold “with an annual interest of six per cent from 

July 17^ 1864 [the day after Donaghho’s death] 
Death claim to the date of the final Award” was awarded by 

Umpire Thornton of the same Commission on account 
of the murder of Donaghho.

During the same incident in which Donaghho was murdered, 
two American citizens, Alexander H. Dixson and George Buxton, were 

seriously wounded. Claims were presented to the 
Personal injury Commission on their behalf. Thornton awarded 

Dixson $10,000, “without interest”, “for the wound 
inflicted upon him on that occasion, for his long imprisonment and 
for the expenses which he incurred during that time”;318 he also 
awarded Buxton $8,000 “without interest”.319

In the case of Theodore Websterfs Administrator (United States 
v. Mexico), also decided by Umpire Thornton of the same Commission, 
$10,000 was awarded because of the death of Webster, “with an annual 
interest of six per cent from the date of Webster’s death to the date 
of the final award”.320 Thereafter, Thornton, upon the objection of the 
Mexican Agent to the allowance of interest in this case and the 
Donaghho case, stated in a further opinion dated October 25, 1876:

. . . the Umpire has to say that in these cases he considered what was the 
value of the life to the heirs at the date of the death, and that the heirs were 

entitled to receive this value at once; consequently they had 
a right to interest from that date. If it had not been so, the 
Umpire would have awarded a larger sum so as to make up for 
the absence of interest from the date of the death of the two 

persons above mentioned until July 31, 1876.

Explanation 
in death 
cases

315 Ibid.
318 Ibid, docket 333.
317 Ibid, docket 703.
318 Ibid, docket 730.
3i® Ibid, docket 731.
320 Ibid, docket 810.
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However, in the case of Sarah Mildred Standish (United States v. 
Mexico), 321 decided by the Commission established under the con
vention of 1868, where a claim was presented on behalf of a widow 
because of the murder of her husband, $40,000 “without interest” 
was awarded on account of the death and $1,500 “with interest” 
was awarded as indemnity for the value of the decedent’s personal 
property.

In the case of Mary Ann Conrow (United States v. Mexico),322 
$50,000 “without interest” was awarded by the same Commission 
on account of the death of Aaron H. Conrow and $300 “with interest” 
was awarded as indemnity for the loss of the personal property of 
the deceased.

In the case of S. Kearney Parsons (United States v. Mexico),323 
Umpire Thornton awarded $50,000 “without interest” on account of 
the death of Parsons and $500 “with an annual interest” for the loss 
of Parsons’ personal effects.

Count Lewenhaupt, Umpire of the United States - Spanish Com
mission established under the agreement of February 11-12, 1871, 
awarded (July 12, 1880) $1,000 without interest for the wrongful 
arrest and detention of William Montgomery,324 * an American citizen.

In the case of Walter H. Faulkner (United States v. Mexico)326 
$1,050 was awarded “without interest”, on account of the wrongful 
arrest of the claimant, by the General Claims Commission established 
under the convention of September 8, 1923, containing no express 
provision with respect to interest. The Commission stated:326

. . . Cases of allowing damages for illegal imprisonment are most similar to 
the present one, and in such cases tribunals often allowed a gross sum without 
interest. The Commission is prepared to follow this precedent too . . .

321 Ibid, docket 385.
322 Ibid, docket 392.
323 Ibid, docket 397.
324 Ibid. 3 United States and Spanish Claims Commission, docket 8.
326 Opinions of the Commissioners (1927) 86, docket 47.
328 Ibid. 92.
The General Claims Commission disallowed interest on the item allowed for 

personal damages in the case of Louis Chazen (United States v. Mexico), where 
$500 “without interest” was awarded, as damages for wrongful imprisonment 
and $350 ‘‘with interest” at 6 percent per annum was awarded as the value of 
certain of the claimant’s merchandise which had been seized. Ibid. (1931) 20, 
docket 18.

In the case of John W. Haley (United States v. Mexico) $5,000 “without interest” 
was awarded by the same Commission on account of irregular court proceed
ings connected with Haley’s arrest. Ibid. (1927) 465, docket 42.

In the case of B. E. Chattin (United States v. Mexico) $5,000 “without interest” 
was awarded by the same Commission on a similar claim arising out of irregular 
judicial proceedings. Ibid. 422, 450, docket 41.
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That Commission also awarded $18,000 “without interest” on 
behalf of Agnes Connelly et at?21 on account of the death in 1880 of 
John A. Connelly at the hands of a mob.328

In the case of Laura A. Mecham and Lucian Mecham, Jr. (United 
States v. Mexico),329 the same Commission decided that Mexico was 
liable “for the denial of justice and lack of protection to the property 
of the Mechams, implied in the case of robbery”330 and it awarded an 
amount “without interest” for the value of the effects stolen which 
might have been recovered if the immediate arrest of the robbers had 
been obtained, plus $50 (the amount paid by Mrs. Mecham to a judge 
and soldiers at the time of the robbery) “with interest at the rate of 
six per centum per annum”.331

The Mixed Claims Commission, United States and Germany, 
established in accordance with the agreement of August 10, 1922, 
held 332 that interest should be allowed on the awards in claims arising 
from personal injury, death, maltreatment of prisoners of war, etc., 
but that interest should not be considered in computing the amount 
of such awards.333

327 Hid. (1927) 159, docket 270.
828 In the following cases decided by the General Claims Commission, indem

nities were awarded “without interest” on account of the lack of diligence of 
the Mexican authorities, in some respect, in connection with the murder of the 
persons for whose deaths claims for indemnities were made*. Charles S. Stephens 
and Bowman Stephens (United States v. Mexico), ibid. 397, docket 148; J. TV. and 
N.L.Swinney (United States v. Mexico), ibid. 131, 135-136, docket 130; Laura 
M. B. Janes, et al. (United States v. Mexico), ibid. 108, 119, docket 168; F. R. 
West (United States v. Mexico), ibid. 404, 407, docket 241; T. J. Snapp (United 
States v. Mexico), ibid. 407, 408, docket 240.

329 Ibid. (1929) 168, docket 225.
880 Ibid. 172.
331 Ibid. 173.
332 Administrative Decision No. Ill, Decisions and Opinions 61, 62, 69.
333 geG; for example, the following cases where indemnities were allowed for 

personal injury or death, and interest was allowed on the amounts awarded “from 
November 1, 1923”: Patrick John Slattery (United States v. Germany), Decisions 
and Opinions 367, docket 221 (personal injury and loss of personal property, de
cision made on Feb. 21, 1924, interest allowed on amount awarded from Nov. 1, 
1923); Martha A. Gretton, etc. (United States v. Germany), ibid. 376, docket 234 
(loss of nine-year-old child, award of $5,000 with interest at 5 percent per annum 
from Nov. 1, 1923, and $500 for loss of property with interest at 5 percent per 
annum from May 7, 1915, the date of the sinking of the Lusitania); Robert Dyer 
(United States v. Germany), ibid. 377, docket 235 ($1,000 awarded for exposure 
and shock with interest thereon at 5 percent per annum from Nov. 1, 1923, and 
$1,200 for loss of personal property with interest thereon from the date of the loss 
of the property, May 7, 1915); Dorothy Conner Dugger (United States v. Germany), 
ibid. 383, docket 241 (awarded $10,000 for personal injuries with interest thereon 
from Nov. 1, 1923, and $2,160 for the loss of personal effects with interest thereon 
from May 7, 1915); James H. Brooks (United States v. Germany), ibid. 415, docket 
416 (awarded $5,000 for personal injuries with interest thereon from Nov. 1, 
1923); Elizabeth McKechan (United States v. Germany), ibid. 416, docket 430 
(awarded $12,000 for personal injuries sustained and the loss of two young sons,
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The German-Venezuelan Claims Commission established under 
the protocols of 1903 held:* 334
... no interest should be allowed, as such, upon claims for purely personal 

injuries, not involving the seizure of or injury to property.
The Italian-Venezuelan Commission established under the protocols 

of 1903 awarded 5,000 bolivares “without interest” in the case of Liugi 
Simone Tagliajerro, based upon the claimant’s unjust imprisonment.335

The American-Venezuelan Commission established under the pro
tocol of 1903 allowed $250 and no interest in the case of Charles W. 
Torrey on account of wrongful imprisonment.336

In cases settled through the diplomatic channels, the amount paid 
is often more arbitrary than the amount paid in settlement of a claim 

. on which argument has been had in the process of
channels ° arbitration. In numerous personal-injury and death

cases settled through the diplomatic channels interest 
has either not been claimed or has been denied or, in any event, has 
not been paid.337 However, in some instances interest has been paid 
on the amount agreed upon in settlement of such claims.
Footnote 333—Continued.
with interest thereon from Nov. 1, 1923, and $1,200 for the loss of personal prop
erty with interest thereon from May 7, 1915).

In its “Opinion in the Lusitania Cases”, on Nov. 1, 1923, the Commission 
ruled that “All awards in such cases shall be made as of this date and shall bear 
interest from this date at the rate of five per cent (5%) per annum.” Ibid. 17, 32.

334 Christern & Co., et al. (Germany v. Venezuela), Ralston’s Report (1904) 520, 
523. See also Heirs of Otto Metzger (Germany v. Venezuela), ibid. 578.

335 Ibid. 764.
336 Ibid. 162.
337 In 1838 Captain Eliphalet Robbins of the American schooner Yankee was 

arrested on a charge of having landed, contrary to the law of New Granada, “six 
bags of peas”. He was liberated after an appeal to the Superior Court and after 
having been imprisoned 165 days. By that time his vessel was unseaworthy 
and a large part of the cargo was unmarketable. He declined to take possession 
of the vessel and cargo and entered a protest. In 1844 claims were presented by 
the United States on account of his imprisonment and on behalf of the owners of 
the ship and cargo and the officers and crew of the vessel. By the settlement 
(Mar. 29, 1845) $775 was to be paid to the officers and crew “all of which said 
sums shall bear interest”; $4,000 was to be paid as the value of the schooner 
Yankee, together with interest; $1,816, for the value of the cargo, with interest; 
and $300, as “half freight from the port of Rio Hacha to that of New York”, with 
interest. In addition, $4,000 was to be paid “without interest” as “remuneration 
for Captain Eliphalet Robbins’ imprisonment, balance of his wages, and indemnity 
in full of all claims”. Joseph Gooding, appointed for the special purpose of 
settling the claim, to the Secretary of State (Calhoun), Mar. 29, 1845, enclosure, 
ms. Department of State, National Archives, 11 Despatches, Colombia.

In the following personal-injury cases, for example, settled through diplomatic 
channels, interest was not paid: William Fowks (United States v. Peru), 1901 
For. Rel. 430-434; Frederick Mevs (United States v. Haiti), 1893 For. Rel. 355
382; Henry Meier (United States v. Peru), ibid. 509 et seq.; crew of U.S.S. Buffalo 
(United States v. Panama), 1909 For. Rel. 472, 492-493.
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Interest for non
payment of per
sonal-injury 
claims

A claim was presented by the United States against the Republic 
of Texas on account of the seizure in 1836 of the American brig Pocket 
by the Texas schooner Invincible, the subsequent confiscation of the 
vessel without trial or condemnation, and the mistreatment and 
imprisonment of the officers and crew of the vessel. At the same time, 
a claim was also presented for damages sustained because of the 
impressment of the American brig Durango into the service of Texas. 
The claims were settled by the conclusion of the convention of April 
11, 1838 between the United States and Texas,338 containing provision 
for the payment of $11,750 “together with interest at six per cent., 
one year after the exchange of the ratifications of this convention”.

Of this amount $8,050 was payable to the Sea Insur
ance Company of New York, the principal claimant 
in both cases, and the remainder was for personal 
injury and property loss sustained by those on board 
the vessels. Interest was to be paid upon not only 

the amount paid for property loss but also upon that paid because 
of personal injuries. However, the interest ran only from the date 
of the liquidation of the amounts payable.339

Claims were presented against China by the United States on 
behalf of Rev. E. R. Beckman, an American citizen, because of the 
murder of his wife and two small children in China during the Revo
lution of 1911-12.340 At the same time a claim was presented against 
China on behalf of lonnes Vatne, the father of Wilhelm T. Vatne, 
who was also murdered at Sian.341 China paid amounts equivalent 
to $5,000 gold as indemnity for the death of each of the four persons. 
Interest at 5 percent per annum was paid from April 26, 1913 on these 
amounts.

In the case of Bernard Campbell (United States v. Haiti) the claimant 
had, in 1895, been assaulted by Haitian soldiers. The claim was 
settled in 1898 by an agreement on the part of Haiti to pay $10,000 
“in American gold, to wit, $5,000 June 1, 1898, and $5,000 June 1, 
1899, with 6 per cent interest from June 1, 1898”.342

On March 22, 1912, Bert R. Hicks was murdered and Albert N. 
Sheldon and Philip Hofmann seriously injured by Chinese marauders. 
All three were American citizens. Claims having been presented, the 
Chinese Government offered to pay $25,000 gold on account of the 
death of Hicks, $20,000 on account of the injury of Sheldon, and

338 4 Miller, Treaties, etc. (1934) 125.
339 The Charge d’Affaires in Texas (Alc6e La Branche) to the Secretary of State 

(Forsyth), Apr. 16, 1838, ms. Department of State, National Archives, 1 Des
patches, Texas, no. 9.

340 MS. Department of State, files nos. 493.11B38 and 493.11Sca.6.
3“ Ibid.
342 1895 For. Rel., pt. II, p. 811; 1898 For. Rel. 397-398.
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$5,000 on account of the injury of Hofmann. The amounts offered 
were accepted.343

On January 8, 1915 the Chinese Government paid interest on these 
claims at the rate of 5 percent per annum from April 26, 1913, appar
ently the approximate date of the presentation of the claims,344 345 to 
the date of payment of the principal, November 24, 1914.346

Interest has been disallowed in numerous cases because those 
charged with the settlement thought that it would be inequitable to 

allow it. For instance it is frequently held that it 
Inequitable would be inequitable to allow interest when the claim 

for the principal amount is not well proved or when 
the wrong is well established but the amount of loss is indefinite.

In the case of the Great Northwestern Telegraph Company of Canada 
(Great Britain v. United States),346 arbitrated by the Tribunal estab
lished under the special agreement of 1910, indemnity was awarded 
because of damage done to a cable (in 1904) by a United States 
gunboat. Interest was disallowed, seemingly because the evidence of 
the extent of the loss consisted largely of claimant’s own statements. 
Section IV of the terms of submission permitted the allowance of 
interest in cases where it was “equitable” to do so.347 The Tribunal 
stated that under “all the circumstances” it did “not consider it 
equitable to allow interest”.348

The same Tribunal disallowed interest in the case of the Zafiro 
(Great Britain v. United States).349 * * In that case the United States 

was held liable for the whole of the damage sustained 
by British subjects in 1898 when members of the crew 
of a supply ship of Admiral Dewey’s fleet looted 

property near the wharf at Cavite, Philippine Islands. An unas- 
certainable part of the looting was done by Filipino insurgents. 
The Tribunal stated:360

Proof inade
quate

In view, however, of our finding that a considerable, though unascertainable, 
part of the damage is not chargeable to the Chinese crew of the Zafiro, we hold that 
interest on the claims should not be allowed.

In the case of John E. Gowen and Franklin Copeland (United States 
v. Venezuela),361 presented to the Commission established under the 
convention pf December 5, 1885. (extended in 1888), damages were

843 MS. Department of State, file no. 493.11H52/77.
344 Ibid. 493.11H52/83, /84.
345 Ibid. 493.11H52/90, /92, /93.
346 Nielsen’s Report (1926) 436.
347 Ibid. 9.
348 Ibid. 437.
349 Ibid. 578, 579.
35C Ibid. 585.
341 Opinions Delivered by the Commissioners in the Principal Cases (1890) 381, 

docket 16. '
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allowed because of the wrongful method adopted by Venezuela in 1855 
in evicting claimants from a guano plant. The Commission awarded 
$20,000, the amount several of the claimants’ witnesses had stated 
that the plant was worth. It did not allow interest, “owing to the 
imperfection and obscurity of the proof with reference to the value of
the plant”.362

In the case of Isaac J. Lasry (United States v. Venezuela), decided 
by the Commission established under the protocol of 1903, an award 
was made for loss sustained in 1899 on account of looting and seizure 
of property by Venezuelan troops.363 The Commissioners agreed 
that Lasry had sustained “some loss” but they were unable to accept 
his uncorroborated estimate of the value of the property. For this 
reason they agreed to make an allowance of $2,000 without interest, 
“as being under all the circumstances the nearest approach possible 
to an equitable determination” of the claim.364

In the case of Boulton, Bliss & Dallett (United States v. Venezuela), 
decided by the same Commission, interest was also disallowed. The 

claim was based on an implied contract for compen- 
an^imt^ue sation for carrying mail for the Government of Venezuela
amOU between 1897 and 1902. It was impossible to determine
the precise weight of the different classes of mail that had been 
carried in the different years. The Commission nevertheless suc
ceeded in estimating the amount due. Commissioner Paul (Com
missioner for Venezuela) in a decision for the Commission stated:366

With reference to the interest the circumstances set forth in this opinion makes 
[make] it apparent that the claim is presented under conditions which do not 
justify the allowance of interest.

When a compromise sum 369 or an arbitrary “round sum” or “lump 352 353 * 355 356 *
352 Ibid. 389.
353 Ralston’s Report (1904) 37.
384 Ibid. 38.
355 Ibid. 26, 29.
356 A claim against Chile was presented by the United States on behalf of the 

seamen of the U.S.S. Baltimore, who were assaulted by a mob in the streets of 
Valparaiso on Oct. 16, 1891. Two sailors were killed and seventeen wounded. 
Chile offered to pay $50,000; the United States suggested $100,000; and the Chil
ean Cabinet then offered to pay $75,000 in gold. Interest was neither offered 
nor claimed. 1891 For. Rel. 194-197, 307, 309, 312; 1892 idem 52-68.

The convention signed by the United States and Ecuador on Feb. 28, 1893, 
wherein it was agreed to submit to arbitration the claim of the United States 
on behalf of Julio R. Santos (for damages on account of his arrest and imprison
ment in 1884 and 1885), stipulated in article V that any award made in favor of 
the United States should bear interest at the rate of 6 percent per annum from 
the date of its rendition to the date of its payment. I Malloy 438, 440. The 
Arbitrator (Alfred St. John) adopted as the basis of his decision, dated Sept. 22, 
1896, an agreement reached by an agent of the Government of Ecuador and the 
claimant for the payment of $40,000 gold, payable semi-annually “without inter-
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sum” 367 is paid in settlement of a case, it is frequently difficult to 
Compromise determine whether or not interest was taken into con
figures; lump sideration in arriving at the figure named. Interest

is often not payable on such sums, evidently on the 
theory that since the principal amount was not fixed with precision, 
it would be inequitable to allow interest.

Interest may be wholly disallowed when the claimant has been 
guilty of laches or fault. In the case of C. Wirgman, Agent (Great 
Britain v. United States), decided by the Commission established
Footnote 356—Continued.
est”. This amount without interest was awarded. 1886 For. Rel. 224-297; 1896 
idem 103-110.

In the case of James H. Bain (Great Britain v. United States) $1,000 without 
interest was paid in 1896 to Great Britain by the United States because of per
sonal injuries sustained in 1895 by Bain, a British subject. 1895 For. Rel. 686
696; 1896 idem 298, 300.

In the case of James H. Hayball (United States v. Peru) 8,000 soles were paid 
on account of HaybalFs loss of property during a revolution in 1885. Interest 
was not paid either as a part of the total amount or upon this amount. 1901 
For. Rel. 427, 428.

857 In the following arbitrated cases, for example, interest was not allowed on 
the lump sum adopted as the principal amount: Mariano Trevino Garza (United 
States v. Mexico), Commission established under the convention of July 4, 1868 
($11,000 awarded as a “round sum”, without interest, for property destroyed or 
damaged when it was used as a barracks), ms. Department of State, National 
Archives, docket 892; Cotesworth & Powell (Great Britain v. Colombia), Commis
sion appointed under the convention of Dec. 14, 1872 ($50,217.46-9 awarded 
without interest on that sum, although interest to the date of the approval of the 
convention of arbitration was included in the principal amount), 2 Moore’s Arb. 
2050, 2053, Damages in International Law, vol. II, ch. V, pp. 882, 884, 888-889; 
Anunziata Petrocelli (Italy v. Venezuela), protocols of 1903 (one-half the cost of 
repairing a dwelling house that had been greatly damaged in part as an incident 
of war awarded, without interest), Ralston’s Report (1904) 762; The Frederick 
Geering, Jr. (United States v. Great Britain), special agreement of 1910 ($9,000 
without interest awarded in order to blot out recollection of the incident), Niel
sen’s Report (1926) 575.

The General Claims Convention of 1923 between the United States and Mexico 
contained no express provision with reference to the allowance of interest, but 
interest was allowed in appropriate cases to the date of the final award of the 
Commission. In the case of H. G. Venable (United States v. Mexico) claim for 
damages was ncm<Je because of wrongful,, acts of Mexican authorities in detaining^ 
(or causing to be detained) and destroying (or permitting to be destroyed) four 
engines which the claimant was under a legal obligation to return to the Illinois 
Central Railroad Company in the United States. Opinions of the Commissioners 
(1927) 331, docket 603. The Commission awarded $100,000 without interest 
thereon, “a lump sum for injustice inflicted”, on account of the destruction of 
three of the engines, plus an additional $40,000, the value of the fourth engine, 
which included an amount representing interest from the uncertain date on which, 
if certain bankruptcy proceedings had been terminated in due time, the status 
of the engine would have been decided. Interest was not awarded, however, on 
the sum of $40,000. Ibid. 346, 347, 348.
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under the convention of February 8, 1853,368 the United States was 
held liable for an illegal exaction of customs duties and the amount 
of the excessive duties was ordered repaid. Interest was disallowed. 
Commissioner Upham stated (for the Commission):
... it appears that the duties were originally paid without complaint, 

and that the claim has been permitted to slumber, until 
Laches very recently, without being brought to the notice of the

United States; and we are of opinion that no interest should
be allowed.358 359

Where an American company, The Union Bridge Company, failed 
over a period of 8 years to make complaint, protest, or demand for 
the return of its property, wrongfully shipped by a British officer 
from Port Elizabeth to Bloemfontein, Orange Free State, the 
Tribunal established under the agreement of 1910 between the United 
States and Great Britain awarded an indemnity representing the 
value of the property (less certain charges), stating that the failure 
to make seasonable protest or demand for the return of the property 
was relevant “only to the question of quantum of compensation”. 
It awarded £750 “without interest”.360

On February 4, 1800 the American ship Mary (Phillips master) 
was captured by a French privateer, the Renommeey while on a voyage 
from the Batavian Republic to Baltimore and was taken to the island 
of Curasao (Netherlands West Indies). There the vessel and cargo 
were sold by the Netherlands authorities and the proceeds were paid 
into the Treasury. American insurance companies paid the owners 
$95,000, and the insurance companies and the owner, Jeremiah Yellott, 
submitted a claim for the amount of the proceeds which had been 
retained at Curasao. In May 1808 the authorities of the Nether
lands Government referred the claimants to “the competent judge” 
in order to have the legality or illegality of the capture of the ship 
Mary and her cargo determined.361 Thereafter, no action was taken 
by the claimants with regard to the claim until September 22, 1829, a 
period of more than 20 years. On that date, John Connell, the 
agent of the claimants in Philadelphia, resubmitted the claim to the 
Netherlands Government and the claimants were again referred to 
the courts. Thereafter, the High Court of Justice at The Hague 
declined to take jurisdiction of the case. In view of the apparent 
inability of the claimants to find a judge who was competent to pass 
upon the legality or illegality of the capture, the Netherlands Govern
ment at length agreed, on March 25, 1839, to pay the principal 
amount of the claim—$62,692—without interest. When the Amer-

358 Report of Decisions (1856) 311.
359 Ibid. 313.
359 Nielsen’s Report (1926) 371, 376, 381.
361 S. Doc. 13, 25th Cong., 2d sess., p. 5.
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ican Charge d’Affaires reported its final settlement, April 16, 1839, 
he stated: 362 363

Having found it useless to persevere in my efforts to obtain, as I had been 
directed by the Department, an addition, (as interest,) to 
the Sum offered by this Government as an indemnity to the 
owners of the “Mary”, the Minister of foreign affairs furnish
ing in His asseveration, that the Sum deposited had produced 

no interest; I have accepted the Sum of Sixty two Thousand Six Hundred and 
Ninety two dollars, proposed, by this Government ...

Sum detained 
did not earn 
interest

Certain acts of the claimant may amount to a waiver, either 
expressed or implied, of interest. When such acts 

Waiver are clearly apparent, interest will be disallowed.
In the case of Virgilio del Genovese (United States 

v. Venezuela), decided by the Commission established under the 
protocol of 1903,363 an award of $70,083.28 was made for work done 
under a contract with the Government of Venezuela for the extension 
of a street. Interest was disallowed. Under the contract, the first 
section of the work was to be paid for on the delivery of the second 
section, etc. During the course of the work, the claimant had come 
to the conclusion that the inability of the Government to pay for the 
first section was hampering the delivery of the second section and 
the beginning of the third section of the work, and he had thereupon 
notified the Government in writing that he appreciated its difficult 
situation and that he would “lend . . . [himself] to a just and equi
table arrangement for the purposes of said payment”.364 365

The members of the Sino-American Joint Commission for the 
settlement of claims of American citizens who suffered injuries and 
damages at Nanking on March 24, 1927 were divided in opinion as 
to the propriety of allowing interest.366 On June 1, 1929 the Depart
ment of State instructed the American Minister to state to the 
Chinese Minister of Foreign Affairs that if China paid promptly the 
amounts awarded by the Commission, the United States would be 
disposed to waive the claim for interest.366 The awards were paid 
promptly, and in 1933 a final receipt and release were given.367

382 The Charge d’Affaires in the Netherlands (Auguste Davezac) to the Secretary 
, qf §ta£e (Fqrsvth), Apr. 16,1839,? ms. Department of State, National Archives, 

11 Despatches, Netherlands, no. 211.
363 Morris’ Report (1904) 397.
364 Ibid. 399-400. With reference to the effect of failure to demand interest, see 

the case of Russia v. Turkey, discussed at length ante, this chapter, pp. 1971-1974.
365 MS. Department of State, file no. 493.11N15/134, enclosure 1, sub-enclosure 

3; Final Report of the Commissioners, Mar. 13, 1929, ibid. /314-316.
388 Ibid. /309.
387 Ibid. /576.
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If there is no legal liability on the part of the respondent state for 
the payment of damages and payment is nevertheless 

Act of grace made as an act of grace or without recognizing any 
liability, interest often is not paid since there is no 

duty to pay the principal amount. If, however, there exists legal 
liability to pay damages according to international law and the 
respondent state merely declines to recognize its liability in making 
payment, interest, it would seem, should be paid as in any other case, 
provided, of course, that the circumstances or the type of case warrants 
its payment.

One of the claims submitted to the Franco-Mexican Commission 
established pursuant to the agreement of September 25, 1924 was 
that of Georges Pinson (France v. Mexico).368 In February 1915 
Pinson’s property in Mexico had first been occupied by Zapatista- 
forces and immediately thereafter by Carranzista forces. Several 
months later, notice of the damage suffered was submitted to the 
Department of Foreign Relations of Mexico by the French Legation 
in Mexico City. On January 31, 1921 Pinson presented a claim for 
$7,550 to the National Claims Commission established in Mexico, 
which (under date of Jan. 5-25, 1924) rendered an award in his favor 
in the amount of $2,082.50, disallowing, inter alia, that part of the 
claim for damage sustained at the hands of the Zapatistas.

A claim was then filed on Pinson’s behalf before the International 
Commission established by France and Mexi6o pursuant tp the 
agreement of 1924, which contained no provision with respect to 
interest, for indemnity for the whole of the loss suffered plus interest 
from the date on which the claim was filed with the Mexican Foreign 
Office (June 16, 1915). This Commission, in awarding $5,500, held 
(Oct. 19, 1928) that “half the amount of the indemnity adjudicated, 
corresponding to the approximate portion of the damages attributable 
to the constitutionalist revolutionary forces, which were victorious 
in the war, will bear interest at the rate of 6% per annum, from May 
1, 1929, and that the other half will not bear interest except in case 
of undue delay in payment”.369

In the decision, President Verzijl stated that the silence in the 
convention on the subject of interest was not of itself of “decisive 
importance”; that neither were the principles of private law of 
“decisive importance or even . . . direct importance, for the solu
tion of the question of interest in the field of international obliga
tions”; that the question of interest was to be decided, not in “the 
dim light of equity”—which had been invoked by both the French 
and the Mexican Agents—but rather “in the light of international

368 La reparation des dommages causes aux Grangers par des mouvements rbvolu- 
tionnaires (Paris, 1933) 1 (sentence no. 1).

369 Ibid., 140, translation.
315420—43------ 29
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law”; and that “if there are grounds for awarding interest, this can 
reasonably be the case only with regard to indemnities which . . . 
are due under international law”, as an “indemnity which is not due 
under international law cannot . . . draw interest without an 
express stipulation, except in the case of undue delay in payment”. 
He concluded: 370

Delay

(a) Interest will not be due on indemnities for which Mexico is not bound
under international law and which are based simply on a 

Gratuitous gratuitous promise on her part, subject, however, to her obli-
payments gation to pay them within a reasonable time, to be fixed by

common agreement by the two interested Governments, at 
the time of the conclusion of their subsequent agreement contemplated in the 
notes exchanged between them on September 25,1924, and relative to the methods 

of paying the indemnities allowed. After the expiration of 
this period, interest will be due at the rate of 6% per annum.

(b) Interest will be due, at the rate of 6% per annum, in principle, counting 
from the date of the decision, on indemnities based on requisitions and inter

national offenses. In view of the fact, however, that the various
“Requisitions” claims to be passed on by the Franco-Mexican Commission
and "offenses” constitute a whole and that on the one hand the fixing of

several successive dates is not often practiced, and on the 
other, the fortuitous order in which the claims will be passed on ought not to 

profit the one or injure the other, I consider it equitable to 
accept, as a beginning point for interest, a fixed date placed 
approximately in the middle of the period during which the 

Commission will render its decisions, namely May 1, 1929.
(c) Interest will be due at the rate of 6% per annum on indemnities on account 

of possible contractual debts for a certain amount and of forced loans, counting
from the date on which the claim was brought to the knowledge 

Contracts and of the Mexican Government, or has formed the subject of an 
forced loans act before the National Claims Commission.

Applying these rules to the present case, where the question 
relates to facts which belong in the category of military requisitions effected by 
two groups of opposing forces, and adopting as reasonable the decision of the 
National Commission, which consists in attributing, for lack of certain proofs in 
this respect the damages caused to the constitutionalist and conventionist forces 
in equal parts, I conclude that half of the amount of the indemnity adjudicated, 
corresponding to the approximate portion of the damages attributable to the 
constitutionalist revolutionary forces, which were victorious in the war, will 
bear interest at the rate of 6% per annum, from May 1, 1929, and that the other 
half will not bear interest except in case of undue delay in payment.

Date of 
decision

Under article IV of the" convention of March 16*, 1925/ between 
Germany and Mexico, the latter agreed to indemnify ex gratia German 
nationals who sustained loss on account of certain acts of revolu
tionists. In the case of Federico Griese (Germany v. Mexico),371 
$2,000 Mexican gold without interest was awarded for losses sustained 
when Mexican revolutionary forces occupied his property. The

370 Ibid., 139-140, translation.
371 Opinions, docket 3, unprinted.
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Compound
interest

Commission found that the acts of which complaint was made were 
acts “of lawful hostility according to the laws of war” and that the 
indemnity allowed was therefore “ex gratia” and not based upon 
international law.

There are few rules within the scope of the subject of damages in 
international law that are better settled than the one that compound 

interest is not allowable. Although in rare cases 372 
compound interest, or its equivalent, has been 
granted, tribunals have been almost unanimous in dis

approval of its allowance. This is particularly true when the atten
tion of the tribunal has been especially called to the point.

In the case of the Masonic (United States v. Spain), decided by 
Baron Blanc on June 27, 1885, damages ($51,674.07) were awarded 
on account of the wrongful seizure and sale of the vessel in 1878 
by Spanish authorities at Manila.373 In explanation of the amount 
awarded, Baron Blanc stated that he adjudged “the interest asked 
on the net earnings capitalized at the end of each year from the 
7th May, and therefore . . . [did] not adjudge the supplementary 
interest for the value of the ship”.374 375

In June 1919 the Government of China offered to pay three claims 
that had arisen when Chinese attacked the U.S.S. Monocacy on the 
morning of January 17, 1918. The United States claimed $25,000 
on account of the death of Howard LeRoy O’Brien (on behalf of 
O’Brien’s widow, Helen O’Brien, and children), and $500 each on 
account of personal injuries sustained by William Donnelly and Leo 
Raymond Ferguson. China agreed to pay the amounts claimed, 
“payable in one year, interest at six percent, to be paid in advance 
immediately”.376 In accepting the offer, the United States proposed 
that the interest should be payable from January 17, 1918 to the 
due dates of the treasury notes. China agreed that it should run 
from the former date to June 29, 1919, the date of the treasury notes, 
and paid interest for that interval. However, the principal of the 
notes was not paid until December 31, 1921, and the United States 
then claimed interest from June 29, 1919, together with interest on 
such interest from January 1, 1921 to the date of actual payment. 
Later the United States dropped its claim for interest on interest,

372 In the award in the case of Antoine Fabiani (France v. Venezuela), by the terms 
of which Venezuela made full compensation for indirect as well as direct dam
ages to a French merchant who had sustained loss on account of denials of justice 
by Venezuelan courts, compound interest was allowed. La Fontaine, Pasicrisie 
internationale (Bern, 1902) 344, 364, 368; see also ante, ch. VII, p. 1785.

373 2 Moore's Arb. 1055, 1062, 1064.
374 Ibid. 1068.
375 MS. Department of State, file no. 493.11 Ob 6/51.
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and in 1936 the Chinese Government paid $2,340 in settlement of 
the interest claim.376

In the case of Thomas W. Mather, Surviving Partner of Mather & 
Glover (United States v. Mexico),377 decided by Umpire Lieber under 
the convention of July 4, 1868, damages were awarded on account 
of the seizure of $40,000 worth of gold specie and teams and wagons, 
on May 11, 1850, by Mexican military authorities. The specie 
apparently was used to pay troops. In October 1851 the Supreme 
Court of Mexico held that the seizure was “a clear violation of law” 
and ordered the restoration of the specie, refusing, however, to 
render judgment for loss and damage. Dr. Lieber stated that he 
had concluded that378—

Mexico [should] pay . . . the sum of twelve per cent per annum on Forty 
thousand dollars for the time of seventeen months and nine days namely from 
May lltfr 1850 to Oct 20^ 1851, which amounts to $6920, errors excepted, plus, 
$4000 for law expences in Mexico and $666 for two wagons and mules, and add 
$100 for printing; in all the following sum . . . Making—$11686, and 
five per cent per annum on this sum from October 20^ 1851 to the day when this 
Commission officially closes its labors, simple interest, and no interest on interest, 
or compound interest.

In the case of John Belden (United States v. Mexico),379 decided 
by Edward Thornton, second Umpire of the same Commission, indem
nity was awarded for the rent of a building forcibly occupied by 
Mexican troops. Thornton held that Belden would be—

. . . fairly compensated by a rent of one hundred and fifty Mexican Gold 
Dollars ($150.) per month from July 4, 1848 to July 4, 1868; and that he is likewise 
entitled to interest at six per cent per annum on the rent of each year till July 4, 
1868, and on the whole amount from the latter date till the date of the final 
award.

The Umpire therefore awards that there be paid by the Mexican Government 
for the abovementioned claim the sum of fifty-six thousand five hundred and 
twenty-two Mexican Gold Dollars ($56,522) with interest upon this sum at the 
rate of six per cent per annum from the 4th of July 1868 until the date of the final 
award.380

37e Ibid. /64.
The sum of $2,340 represented simple interest at 6 percent per annum from 

June 30,11919;ito;, Dpc.,31, 1920. ,Il\id,A /7,1., Qf this amount $2,250,represented 
the share of Mrs. Helen O'Brien Ginn and the heirs. Previously, however, the 
United States Veterans' Administration had erroneously paid Mrs. O’Brien 
$2,005.22 as war-risk disability insurance, and this sum was deducted from the 
interest received from China and otherwise payable to her. Ibid. /79.

377 MS. Department of State, National Archives, docket 178A.
378 Ibid.
879 Ibid, docket 113.
380 Ibid.



In a subsequent decision of October 26, 1876 with regard to the 
claim Thornton stated: 381
... he [the Umpire] . . . acknowledges that he made a mistake in the 

calculation of the award and is much obliged to the Agent of Mexico for having 
called his attention to it. He involuntarily awarded the payment of compound 
interest to a certain extent which he had no intention of doing.

Instead therefore of the award made in the abovementioned decision, the 
Umpire now awards that there be paid by the Mexican Government on account 
of the abovementioned claim the sum of fifty six thousand five hundred and 
twenty Mexican Gold Dollars ($56,520 00/100), and further, interest at six per 
cent, per annum upon the sum of thirty six thousand Mexican Gold Dollars 
($36,000 00/100) [allowed for rent] from the 4th of July 1868 to the 31st of July, 
1876, which interest will amount to the sum of seventeen thousand four hundred 
and thirty-nine Dollars 78/100 ($17,439 78/100), so that, if the Umpire’s calcula
tions be correct, the whole award including interest will amount to seventy three 
thousand nine hundred and fifty-nine Mexican Gold Dollars 78/100 ($73,959 
78/100).

In the case of Lord Dundonald (Great Britain v. Brazil), settled by 
arbitration on October 6, 1873 by Baron Cavalchini, Italian envoy to 
Brazil, and James R. Partridge, American Minister to Brazil, a claim 
was presented for arrears of salary and pension due for services ren
dered to Brazil by the Earl of Dundonald’s father, Admiral Lord 
Cochrane, during the struggle of Brazil for independence. The claim 
arose in 1853 and it appeared that in 1857 the full arrears for salary 
and pension due as of that date were paid. When the claim was 
arbitrated in 1873, Lord Dundonald claimed inter alia ‘‘interest on 
arrears of pension suspended” and “for sundry other items of prize”, 
etc., on all of which he also claimed compound interest, amounting 
in all to at least $6,000,000. The Arbitrators awarded the claimant 
£38,675, apparently disallowing both simple and compound interest.382

The claim of Dr. Sagrini (Italy v. Salvador) 383 had its origin in 
the sale by a former president of Salvador, President Zaldivar, of a 
government printing establishment to Dr. Sagrini, an Italian subject.384 
Shortly after the sale Zaldivar left the country, and the sale was 
declared “illegal and void” by the courts of Salvador. Diplomatic 
negotiations between Italy and Salvador ensued. The Salvadoran 
Government at first claimed that it could not offer a lump sum in 
settlement of the claim “because the account has not been adjusted”.385

The amount claimed by Dr. Sagrini was “upward of $530,000, a 
good part of which arose from interest at 18 per cent, per annum, 
compounded every six months, as stipulated in the contract; the claim

381 Ibid.
382 As to the decision, see ante} ch. VI, p. 1634; 1874 For. Rel. 70-73; ms. Depart

ment of State, National Archives, 40 Despatches, Brazil, No. 131
383 1888 For. Rel., pt. I, pp. 77, 78, 107, 120, 133, 143
384 Ibid. 77.
385 Ibid. 78, 79.

INTEREST, EXPENSES, AND COSTS 1999



2000 CHAPTER IX

without interest being about the half of that sum”.386 The Salvadoran 
Government at length offered to pay the sum of $270,000 in “long 
installments” and the offer was accepted in the form of a protocol,387 
which was subject to the approval of both Governments. Compound 
interest was not included. Moreover, the approval of the Salvadoran 
Government was conditioned upon the rebate of one third of the sum 
previously agreed upon “which, as has been shown, belongs to Ex
President Zaldivar”.388 The condition was approved by Italy.380 390 
The amount ultimately paid was $180,000.300

In the case of Jacob Idler (United States v. Venezuela), decided on 
July 14, 1890 by the Commission established in accordance with the 
conventions of 1885 and 1888, as extended, a claim was presented for 
money due Idler and his successors in consequence of a series of trans
actions carried on with the Venezuelan Government over a period of 
years beginning in 1817. Referees appointed in 1825 had considered 
the claim presented in that year, and in 1832 it had been favorably 
passed upon by a Treasury Judge and the Superior Court of Venezuela. 
When it was presented to the Commission above referred to the 
amount allowed by the judgment of the Superior Court was awarded. 
With reference to the subject of interest, Commissioner Little stated 
(for the Commission):391

It will be observed that the decision of the Treasury Court, which, under the 
law properly dates from its confirmation, Oct. 1, 1832, is:

“That the public treasury is responsible to Mr. Jacob Idler for said sum 
of $70,520.11)4, which shall be paid him in the manner and in the form 
that the Supreme Court may determine upon.”

There is no allowance of interest from June 30, 1825, the date to which the 
referees computed it. There was a considerable sum of compound interest in 
the award. It may have been for this reason interest after 1825 was not included 
in the judgment. At any rate, such is the judgment; and we are unable to say 
it is palpably wrong, either for what it contains, or may seem to omit.

We have carefully considered the arguments in favor of computing interest up 
to the date of the former award, and then allowing interest on the amount from 
such date. There is much force in the views presented where former awards 
are re-found. But we feel that course may not be warranted by the interest 
provision of the treaty, which reads: _

“And in the event of interest being allowed for any cause and embraced in 
such award, the rate thereof and the period tor which it is to be computeci 
shall be fixed, which period shall not extend beyond the close of the Commis
sion.”

388 Ibid. 120.
3f* Ibid. 121.
388 Ibid. 143.

Ibid.
390 Ibid. 144.
301 Opinions Delivered by the Commissioners in the Principal Cases (1890) 139, 

193-194.
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An entry can be prepared allowing the claimants the amount of the judgment 
of the Superior Court, $70,520, omitting the odd cents, with 6 per cent, interest, 
that being the rate named in the contracts, from its date, October 1, 1832, to 
September 2, 1890, inclusive, less the deductions provided by the treaty on 
account of payments made on the old award . . .

In the Delagoa Bay and East African Railway Company and Kather
ine A. MacMurdo case (Great Britain and the United States v. Por
tugal),392 393 the Tribunal to which the claim was submitted under the 
protocol of June 13, 1891 held (Mar. 29, 1900) that the claim for com
pound interest should be disallowed, allowing, instead, simple interest. 
It stated that this was “the mode which is generally adopted in com
puting moratory interest”.

In 1843 Thomas U. Walter, an American architect and engineer, 
entered into a contract with the municipality of La Guaira, Venezuela 
(the Government of Venezuela lending its endorsement) by the terms 
of which he agreed to construct a mole and breakwater not later than 
the end of the year 1846 for which he should receive 275,000 pesos. 
The sum of 150,000 pesos was to be paid (and was paid) by the date 
of completion. The remainder was to be discharged fj*om duties 
received at the customhouse at La Guaira, with interest at 5 percent 
per annumy payments to be made quarterly or semi-annually as the 
municipality might elect, to begin 2 years after the completion of the 
work, and to equal 2 percent of the import duties at that time. 
Payments were made on the residue remaining due until June 30, 
1858, when a balance of 24,956 pesos remained unpaid. At that time 
the revenues were diverted to other purposes. In 1865 a claim for 
the amount due was presented to the Venezuelan Government through 
the American Legation at Caracas. When the United States-Vene
zuelan Claims Commission was established under the conventions of 
1885 and 1888, as extended, a claim on behalf of Amanda G. Walter, 
Executrix, &c.y of Thomas U. Walter y deceasedym was submitted by the 
United States. There was no difference of opinion as to the principal 
amount. It was, however, contended that interest should be com
puted with quarterly or, at least, with semi-annual rests, as that 
method had been adopted by the Government of Venezuela during 
the period when payments were made. The Commission held that 
simple interest only should be awarded, stating that the allowance of 
compound interest was contrary to Venezuelan law and that, even if 
the Government of Venezuela had allowed it in disregard of law, 
that did not authorize the Commission to do so.394

The claim of Emilia C. de Salay as surviving partner of J. Sola and
392 The case is discussed ante, ch. VI, pp. 1694 et seq.
393 Opinions Delivered by the Commissioners in the Principal Cases (1890) 117, 

docket 52.
394 Ibid. 118.
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Company (United States v. Dominican Republic) 395 for payment for 
certain merchandise supplied to General U. Heureaux, then President 
of the Dominican Republic, was arbitrated (by J. M. Caballos, named 
by the Dominican Republic, and Frederick Van Dyne, Assistant 
Solicitor of the Department of State, named by the claimant) under an 
agreement of April 28, 1902. The claimant asked interest at 12 
percent per annum “with semi-annual rests” on the principal amount 
claimed ($215,812) from December 31, 1899, apparently the date of 
the accrual of the claim. This portion of the claim was disallowed 
(decision of Apr. 30, 1904). In disallowing interest as a part of the 
award, the Arbitrators stated that they considered that their function 
was limited to determining “whether the Dominican Government is 
or is not debtor of the heirs of J. Sala & Company for the totality or 
for any part of the sum of $215,812”. The convention contained a 
provision that the award should bear interest at the rate of 3 percent 
per annum. It was considered that “the terms of payment of the 
award . . . [were] definitely fixed by the ‘Convention’”.396

Interest upon interest was disallowed in the Pious Fund case 
(United States v. Mexico) which was first arbitrated by the Com
mission established in conformity with the 1868 convention between 
the United States and Mexico. Sir Edward Thornton, on November 
11, 1875,397 awarded the claimants $43,050.99 annually, an amount 
representing one half of an annuity due from Mexico to the Catholic 
Church of the Californias (of Mexico and the United States) over a 
period of 21 years (from 1848 to 1869).398 399 In disallowing compound 
interest on the annuities due, Thornton held: 390

It has been urged that interest should be paid upon each annual amount from 
the respective date at which it became due. The Umpire is not of this opinion. 
It is true that the Archibishop of San Francisco states in his deposition that when 
in the City of Mexico in 1852, he demanded payment of the amounts or property of 
the Pious Fund; and that receiving no answer to his demands, he reiterated the 
same, and only after a long time was officially informed that the Government 
could not accede to them. From a man of the position and character of the 
Archbishop there can be no doubt of the truth of this statement; but yet there is 
no documentary evidence of these facts, and the Umpire therefore supposes that 
the demand and the refusal were both verbal. Upon a matter of such serious 
importance the Umpire does not think that a verbal refusal by a Government to 
make ascertain payment1 ca!n be taken1 as its final determination u^oii the feubjecit. 
The refusal may even have been qualified by the inability of the Government to

305 MS. Department of State, National Archives, Minutes of the Arbitral 
Tribunal, p. 42. •

399 Ibid. 58-60.
397 Thaddeus Amat, Bishop of Monterey, and Joseph S. Alemany, Archbishop of 

San Francisco (United States v. Mexico), ms. Department of State, National 
Archives, docket 493.

398 Amended decision of Umpire Thornton of Oct. 24, 1876, ibid.
399 Opinion of Nov. 11, 1875, ibid. The case is discussed ante, p. 1615.
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provide the necessary funds at the time of the demand. Of this, in the absence 
of any writing upon the subject, no judgment can be formed. The Umpire 
further thinks that considering the troubles and difficulties to which Mexico and 
her Government have been subject for several years past, it would not be generous 
nor even fair to punish them for their failure to pay interest upon a Capital of 
the Nature of the Pious Fund, so far as to insist upon the payment of interest 
upon that interest. As a matter therefore both of justice and equity the Umpire 
thinks that this second interest ought not to be demanded.]

Germany presented claims against Venezuela on behalf of Christern 
& Company,400 a German firm, to the German-Venezuelan Commission 
established under the protocols of 1903. Among them was a claim 
arising out of a debt due the company from the State of Zulia. In 
allowing simple interest on the amount due, Umpire Duffield held that 
he did “not find any warrant or authority in the proofs for com
pounding interest”.400 401

The Arbitral Tribunal established by the Governments of France 
and Peru in conformity with a compromis signed at Lima on February 
2, 1914, for the settlement of certain designated claims of France 
against Peru, including that of Dreyfus Brothers and Company, allowed 
simple interest only on the claims on which favorable awards were 
made. It stated:402

Whereas, on the other hand, it is not in order to admit the claim relative to the 
capitalization of the interest; whereas, in fact, the capitalization of the interest 
can result only from a stipulation or from circumstances of fact making clear the 
consent of the debtor to assume such an onerous obligation; whereas, the consent 
of the Government of Peru has not been given; whereas, moreover, if the capital
ization of the interest, which would increase the debt considerably, had been 
provided for, the French Government would not have demanded only a sum of 
25,000,000 francs, as appears from the second paragraph of the protocol.

The Tribunal constituted to consider the claims of Norway against 
the United States under the provisions of the special agreement of 
June 30, 1921 disallowed claims for compound interest; it allowed 
simple interest both in the awards and on the total awards.403 The 
majority of the Tribunal stated in the course of the decision of October 
13, 1922: 404

. . . The claimants have asked for compound interest with half-yearly 
adjustments, but compound interest has not been granted in previous arbitration 
cases, and the Tribunal is of opinion that the claimants have not advanced 
sufficient reasons why an award of compound interest, in this case, should be made.

400 Ralston's Report (1904) 584.
401 Ibid. 585.
402 Scott, The Hague Court Reports (2d ser. 1932) 32, 35.
403 Ibid. 39.
404 Ibid. 40, 77.
In the claims presented by Great Britain against Spain which arose in the 

Spanish Zone of Morocco, compound interest was claimed. The Tribunal in dis
allowing compound interest (Dec. 29, 1924) pointed out that international 
tribunals were “unanimous so far as the Rapporteur knows” in refusing to allow 

315420—43------ 30 i
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In the case of Naylor Benzon and Co. c. Etat allemand,m decided 
by the Anglo-German Mixed Arbitral Tribunal in 1922, the claimant 
(an English limited company) held 16,000 marks in the capital 
of a German firm at the outbreak of the World War in 1914. Dur
ing the war dividends amounting to 72,000 marks accumulated on 

the sum in favor of the claimant. The sum was paid 
No loss of use over by the German firm to the Treuhaender as alien- 

enemy property. In disallowing the claim for loss of 
use of the dividends (interest), the Mixed Arbitral Tribunal stated: 
“If the dividends had not been paid to the Treuhaender, the Claimants 
would have been entitled to no more than they have already 
received.”405 406

Interest is disallowed when its allowance would 
Duplication result in a duplication of indemnity for the same item.

Conversely, if interest is awarded, other items of the 
claim covering loss of use of the property are rejected.

The American-Spanish Commission established under article XXI 
of the treaty of October 27, 1795 407 awarded indemnity in the case of 
the shipIZwss^Z (Israel Young master),408 captured on or about April 14, 
1794 by the Spanish vessel Saint Ysidoro and taken to Fort Dauphin, 
where the vessel and cargo were abandoned to the captors. Interest 
at 6 percent 'per annum (from May 1, 1794 until the award should be 
paid) was allowed on the items of the principal indemnity awarded. 
On account of the allowance of interest, the Commission disallowed 
items claimed for demurrage, for damages for the detention of the 
property, and for profits which it was alleged would probably have 
accrued.409

Since any liability to pay costs or expenses incurred in connection 
with the preparation of a claim does not accrue until the date of the 
T decision, interest is not properly allowable on amounts

awarded for such costs or expenses.
Baron Roenne, Umpire of the Commission established by the 

United States and Mexico under the convention of April 11, 1839, 
awarded compensation in the case of Robinson Potter (United States v. 
Mexico) for the use of the brig Williamy which had been impressed
Footnote 404—Continued.
compound interest, and stated that only special reasons of a particularly con
vincing nature could persuade the Rapporteur to allow it. Compound interest 
was disallowed by this Tribunal even on claims presented for the loss of property 
which multiplies in a geometrical rather than in an arithmetical progression, as 
“for example, in the case of herds and flocks”. Reclamations britanniques dans la 
zone espagnole du Maroc: Rapports (1925) 65.

405 II Recueil des decisions des tribunaux arbitraux mixtes (1923) 200.
406 Ibid. 201.
407 II Malloy 1640, 1648.
4os y Moore’s Adj. (mod. ser. 1933) 37-41.
409 Ibid. 98, 99.
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into the service of Mexico in 1829 for the transportation of troops. He 
also awarded interest at 5 percent per annum (from Aug. 11, 1829 
until the day of actual payment) and stated that the amount allowed 
for the expenses of translations for the presentation of the case to the 
Commission should not bear interest.410

In the case of Thomas W. Mather, Surviving Partner oj Mather & 
Glover (United States v. Mexico) ,411 Umpire Lieber (first Umpire of the 
Commission established under the convention of 1868) awarded, inter 
alia, $4,000 “for law expences of the claimants in Mexico”, expenses 
incurred on account of litigation instituted by Mather & Glover in 
order to procure the return of specie seized from them by Mexican 
troops, and $100 for costs of printing. He awarded interest on the 
total amount awarded. Subsequent to Dr. Lieber’s death, the Mexican 
Agent requested that his decision be amended with regard to the 
payment of interest on the $100 allowed for costs in preparation of the 
claim. Umpire Thornton (second Umpire of the Commission) stated 
that he had412—
no right to modify the award in this respect, having no means of judging on what 
grounds the late Umpire awarded interest in this particular case, although in 
truth the present Umpire can discover no reason for allowing such interest.

The Tribunal constituted at The Hague by the United States and 
Venezuela, to reconsider the case of The Orinoco Steamship Company 
(United States v. Venezuela), allowed interest on all amounts awarded, 
except on $7,000 awarded for “counsel fees and expenses of litigation”.413

However, where the expenses are not incurred in the preparation 
of the claim but are necessarily and reasonably expended in the 
Expenses apart protection of the claimant’s rights in connection with 
from presenta- the subject matter out of which .the claim arises, a 

different problem is presented.414
In the case of the ship Louisa (United States v. Mexico),415 416 decided 

by the Commission established under the 1839 convention, the ship 
had entered a Mexican port, her cargo had been seized by Mexican 
authorities and afterward, on February 1, 1822, a decree had been 
pronounced in favor of the owners (Ratcliff Hicks and Samuel G. 
Arnold) in the amount of $48,363,705 for cargo seized. Only a part 
of the amount was paid and for many years the owners fruitlessly 
prosecuted a claim for the remainder. The American and Mexican

410 MS. Department of State, National Archives.
411 Ibid, docket 178A. The case is also discussed ante, pp. 1868-1869.
412 MS. Department of State, National Archives, docket 178A.
413 Scott, The Hague Court Reports (1916) 228, 234. The decision was rendered 

on Oct. 25, 1916 under an agreement of Feb. 13, 1909.
414 See for example the case of Thomas W. Mather, Surviving Partner of Mather

& Glover (United States v. Mexico), discussed ante.
416 MS. Department of State, National Archives.
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Commissioners agreed to award the unpaid sum, together with $7,75.0 
for expenses incurred by the owners “in the prosecution of their claim 
relative to the seizure of the cargo”, which included the expenses of 
three agents sent to Mexico to secure payment of the claim, the 
amounts paid lawyers, interpreters, etc. The matter of interest on 
this amount was referred to the Umpire, Baron Roenne, who dis
allowed it.

The Rebecca AdamSj owned by Patrick H. Cootey,m an American 
citizen, was unwittingly chartered by her captain, in October 1855, 
to Zerman who was then on a filibustering expedition to Mexico. 
While in a Mexican port, the following November, the vessel was 
seized by Mexican authorities. Although she should have been re
leased as soon as possible after a proper investigation of the facts, she 
was confiscated without judicial proceedings. The Commission or
ganized by the United States and Mexico under the convention of 
1868 awarded Cootey $50,000 and interest, on account of the loss of 
the vessel, and $4,000 and interest from January 1, 1857, on account 
of expenses incurred by him in proceeding to Mexico—“a step to 
which he was forced by the delays of the Mexican authorities”. 
Similarly, Umpire Thornton awarded the captain of the Rebecca 
Adams, Thomas S. Andrews™ $3,000 for the expenses incurred by 
him owing to the unnecessary delays which took place and interest 
thereon from February 17, 1856 to the date of the final award.

EXPENSES

Expense incidentally and reasonably incurred on account of the 
principal damage or wrong for which the respondent government is 
liable is properly reimbursed. Frequently, the payment of such ex
pense “will make the claimant whole” and it will be found that the 
claimant is not entitled to further compensation.

Medical and hospital expenses are properly allowable in claims 
arising from injuries to person.417 418 * To reimburse the 

hospital expenses claimant for his out-of-pocket expenses on account of 
the wrong for which the respondent government is 

liable is the least that the latter can do to make pecuniary amends. 
This has been well settled from early times. Grotius states that410 
“One who unjustly takes human life is bound to pay the expenses, if

418 Ibid, docket 215.
417 Ibid, docket 216.
418 In this connection, see Damages in International Law, vol. I, ch. Ill, pp. 594 

et seq., for discussion of the allowance of expenses in personal-injury cases, and 
ch. IV, pp. 788 et seq., for discussion of the allowance of indemnity for expenses 
in connection with cases arising on account of wrongful death.

419 Grotius, De jure belli ac pads (translation of 1646 ed., Carnegie Endowment 
for International Peace, 1925), bk. II, ch. XVII, sec. xiii, p. 434,
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any have been incurred, for doctors”. The expense of the “cure” is 
listed by Rutherforth as one of the items to be recompensed in case 
of personal injury.420

In the case of Dr. John Baldwin (United States v. Mexico),421 decided 
by Umpire Roenne under the convention of 1839, the claimant was 
awarded a large amount because of personal injuries, and $74.75 was 
allowed for physician’s charges.

In the claim of the heirs of Otto Metzger (Germany v. Venezuela),422 
decided under the protocols of 1903, Umpire Duffield allowed 3,000 
bolivares (without interest) on account of injuries received by Metzger 
when he was assaulted by a Venezuelan officer. The allowance in
cluded amounts for expense and loss of time incidental to the injury.423

Wilbur Fisk Walker, an American citizen, claimed, inter alia, that 
the illness of his wife, which was caused by exposure during the Boxer 
uprising, had necessitated an actual expense of $200. The American 
Commissioners (Messrs. Bainbridge and Ragsdale) recommended the 
payment of the item, and their recommendation was approved.424 425

The same Commissioners allowed Sara J. Ragsdale the full amount 
of her claim for $500.50 (together with interest on that amount) for 
expenses incurred incidental to the accidental injury and resultant 
sickness of her husband, Bertrand Ragsdale (United States Vice 
Consul and Marshal at Tientsin, China). The injury, which resulted 
in Ragsdale’s death, occurred while he was engaged in the performance 
of his duties at the time of the defense of Tientsin during the Chinese 
bombardment in June 1900. On account of conditions then existing, 
he was unable to obtain the necessary medical attendance in Tientsin 
and was obliged to go to Nagasaki, Japan, for treatment. The claim 
included items representing the expense of transportation of Mrs. 
Ragsdale and her husband to Nagasaki, board and medical expenses 
incurred there by her husband, costs of a nurse, and the expense of 
transportation of Mrs. Ragsdale and nurse on their return to 
Tientsin.426

A claim against China was presented by the United States on 
behalf of George W. Henley on account of an attempt on his life and 
resultant permanent injuries during the Shanghai Mixed Court riots

420 Rutherforth, Institutes of Natural Law (2d Am. ed. 1832) 207.
421 MS. Department of State, National Archives.
422 Ralston's Report (1904) 578.
423 Ibid. 580. In the case of Henry Meier (United States v. Peru), items of 

expense comprised a large part of the amount paid in settlement of the claim. 
1893 For. Rel. 509-524.

424 The Minister to China (Conger) to the Secretary of State (Hay), July 3, 
1902, ms. Department of State, National Archives, 118 Despatches, China, no. 
1038, enclosure, claim no. 70.

425 Minister Conger to Secretary Hay, Sept. 2, 1902, ms. Department of State,
National Archives, 119 Despatches, China, no. 1082, enclosures, claim no. 75.
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of December 18, 1905. The amount paid to Henley ($47.06) included 
items for damage to clothing and doctor’s bills.426

In the case of Scott Turner (United States v. Germany) a claim 
was submitted to the Mixed Claims Commission established under 
the agreement of August 10, 1922 arising out of personal injuries sus
tained by the claimant in the Lusitania disaster. In addition to 
$15,000, Turner was awarded $8,700 with interest for medical, hos
pital, and other expenses and for the loss of personal effects.427

In 1930 the United States paid $401.38 to the German American 
Hospital and $70.50 to the Mackenzie Memorial Hospital in China 
for the expense of medical treatment, care, etc., given by the institu
tions to four Chinese nationals who had been injured by motor 
vehicles operated by members of the United States Marine Corps.428 429

An item of $100 for medical expense was included in the claim for 
$4,000 submitted by the United States, and paid by Poland in 1931, 
in the case of Justyn Fedoryszyn,m who had been wrongfully arrested 
and injured by Polish soldiers in the presence of a Polish officer.

In the case of Marjorie R. Weaver, et al. (United States v. Germany), 
decided by the Mixed Claims Commission established under the agree
ment of 1922, damages were claimed on account of the death of Mrs. 
Weaver’s husband (28 years of age) in the sinking of the Lusitania. 
As a result of Mrs. Weaver’s shock upon learning of her husband’s 
death, a defective child was born to her for whom she was obliged to 
pay $364 a year for maintenance in an institution. The Commission 
awarded the widow and child $10,000 each.430

Not only are expenses incurred properly payable to the claimant, 
in case of injury to his person, but they are also properly payable 
when the person for whose benefit the medical and hospital expenses 
were incurred later dies. In such event, the indemnity paid as 

reimbursement for the expense incurred usually is 
properly payable to the estate rather than to the 
heirs, since the estate is ordinarily liable for the 
unpaid debts of the decedent, unless it is established 

that the party claimant has actually paid the expenses.
William N. Pethick, an American citizen, died at Peking on or about 

December 20, 1901. On July 18, 1901 he had filed a claim against 
China for indemnity in the sum of $15,000 for “permanent injury to 
health and the shortening of life, due ... to over exertion and

Payable to ad
ministrator or 
executor

426 MS. Department of State, numerical file no. 10388/11, enclosure 20 et seq., 
claim no. 7; 1908 For. Rel. 146-151.

427 Decisions and Opinions 497, 499, docket 1332.
428 MS. Department of State, file no. 411.93 MacKenzie Memorial Hospital 

and German American Hospital; act approved Feb. 16, 1929, 45 Stat. 2257.
429 MS. Department of State, file no. 360C.1121 Fedoryszyn, Justyn/96; see 

also Damages in International Law, vol. I, ch. II, pp. 350-351.
430 Decisions and Opinions 450, docket 422.
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privations” during the siege of the Legations at the time of the Boxer 
uprising in China in 1900. The Committee of the Powers on Indem
nities, of the Boxer uprising, adopted the following regulations:

1. Claims are allowable for wounds or cruel treatment, entailing the death of the 
bread-winner, incapacity for work or direct loss of money.

2. Claims are inhibited for illness, except in cases where it entails incapacity to 
work.

The American Commissioners appointed to make recommendations 
on the amount properly allowable on the American claims considered 
that had Pethick lived his claim might have been allowed under the 
above regulations. They decided that “under all the circumstances 
the Commission deems an award of $3500 and the amount expended 
by Mr. Pethick’s estate for necessary medical attendance in his illness 
as just and reasonable”.431 The estate was allowed $1,089.15 as reim
bursement for medical expense of the deceased. The total amount 
allowed, $4,589.15, was approved by the Department of State.

Expenses of burial are not, however, considered as an expense for 
which the estate should properly be reimbursed. This is based on 

the theory that the deceased’s estate would have 
Burial expenses borne the expense of ultimate burial in any event and 

that such expense is not to be attributed to the wrong
ful act of the respondent government. Of course, if a claimant other 
than the executor, administrator, etc., has paid the expenses of burial, 
it may be that such person should be reimbursed for such expense.

In the case of Witold Gay (Belgium v. United States),432 the United 
States paid $250 because of the loss of claimant’s horse and the destruc
tion of his carriage as the result of a collision with an automobile 
belonging to the United States Army. An item of $80 for the funeral 
expenses of the chauffeur was rejected by the War Department for 
the reason that it was properly chargeable to the estate or the heirs of 
the deceased.

It is proper to make reimbursement for expense of repair or replace
. ment of property in appropriate cases,

placementrC* In the case of the American College oj Marsovan,
Turkey (United States v. Turkey),433 settled through 

the diplomatic channels in 1893, an incompleted building was burned 
under conditions giving rise to responsibility on the part of the Turk
ish Government. A statement of the treasurer of the claimant that 
the total expenditure for the building had been £T586, that the esti
mated salvage value of the foundation, timber, and other material

431 Minister Conger to Secretary Hay, June 4, 1902, ms. Department of State, 
National Archives, 117 Despatches, China, no. 1010, enclosures, claim no. 143, 
Estate of William N. Pethick.

432 MS. Department of State, file no. 411.55G25.
433 1893 For. Rel. 593-635.
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not consumed was £T86, and that accordingly the loss was properly 
placed at £T500, [was used as the basis of the amount paid by Turkey, 
i. e. £T500.

A reasonable amount under all the circumstances is usually allowed 
as reimbursement for expenditures if there is sufficient evidence of the 
expenditures incurred and if they were directly or closely connected 
with the loss or the wrong.

In the case of Frederick Bronner (United States v. Mexico),434 435 
decided by the Commission established under the convention of 1868, 
damages were allowed where Mexican customs authorities had seized 
and confiscated imported goods because the invoices were not in due 
form and because it was thought that Bronner intended to defraud 
the revenues. Umpire Thornton’s award of $7,145.85 Mexican gold 
with interest included a sum equivalent to the original value of the 
goods plus expenses incurred in connection with their importation. 
The expenses included costs of freight, landing, etc. Thornton dis
allowed the claim for legal expenses arising out of litigation which had 
ensued in Mexico, because the invoices were not sufficiently explicit 
“and thence arose the legal proceedings”.

In the case of Turner & Renshaw (United States v. Mexico),436 
decided by the same Commission, claimants had been refused per
mission (contrary to a treaty provision), to import tobacco into the 
interior of Mexico and had been compelled, instead, to sell it on the 
seacoast at a loss. The amount of the loss, plus the expenses incurred • 
on account of detention of the goods at the ports, together with 
interest, was awarded.

In cases involving damage to or detention of vessels the items of 
expense involved in the repair of the vessel and the cost of the wrongful 
detention are prime considerations.

Thus, the Commission established by the United States and Peru 
under the convention of 1863 awarded damages for the detention of 
the William Lee in the amount of $22,000, including “$4,000 for re
pairs, $1,500 for all expenses during detention, and interest on all 
losses from the release of the ship”.436

Among the claims presented to the Anglo-American Commission 
established under articles XII et seq. of the treaty of May 8, 1871 were 
the so-called “Matamoros” or “Rio Grande” cases.437 These claims 
arose out of the alleged wrongful capture by American vessels of sev
eral British vessels, the steamship Sir William Peel, the brig Dashing 
Wave, the brig Volant, and the bark Science, which were at anchor in 
the roadstead at the mouth of the Rio Grande engaged in receiving

434 MS. Department of State, National Archives, docket 115.
435 Ibid, docket 143.
436 4 Moore’s Arb. 3406, 3407.
437 Howard’s Report (1874) 102 et seq.
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cargo from Matamoros or in discharging cargo destined to that place. 
In each case proceedings had been had in the prize courts of the United 
States and an appeal had been taken to the Supreme Court of the 
United States, which held that restitution of the vessels should be 
made but that “costs and damages” should be disallowed.438 The 
Commission referred to above was asked to award costs and damages 
in each case. It held that a neutral government has a right of recla
mation against a belligerent government whose courts have refused 
costs and damages for an unlawful capture made without probable 
cause.439 440 441

The First Court of Commissioners, established in the United States 
to consider the so-called “Alabama Claims” under the act of Congress 
approved June 23, 1874, allowed owners of vessels interfered with 
damages for extraordinary expenses incurred because of such wrongful 
interference. For example, in the cases of the ships James Maury, 
General Pike, and Milo, and the bark Nile,m damages were awarded 
for “Expenses incurred or made necessary” by the compulsory voyages 
of the vessels—carrying to ports of refuge the crews of other vessels 
which had been either captured or burned.

Damages were paid in 1925 by the United States to Norway for 
losses sustained in 1918 by the Norwegian owners of the steamship 
Hassel when the Ausable,ul then in the service of the War Department 
of the United States, collided with her near the port of Bordeaux. 
The total sum paid was $164,169.23, representing demurrage in the 
amount of $118,036.66 and repairs in the amount of $46,132.57.

The Commission established by Mexico and the United States 
pursuant to the convention of 1839 awarded $12,000 
on the claim of Dennis Gahagan, a citizen of the 
United States, because of his imprisonment, barbarous 

treatment, loss of health, suffering, loss of employment, and “expenses 
resulting therefrom”.442

Where probable cause existed for the seizure and detention of the 
Rebecca Adams, but she was unduly detained, the captain, Thomas S. 
Andrews, was awarded, inter aliay $3,000 plus interest for the ex
penses incurred by him owing to the unnecessary delays 443 by the 
Commission established by the United States and Mexico under the 
convention of 1868.

Miscellaneous
expenses

438 The Sir William Peel, 5 Wall. 517 (1866); The Dashing Wave, ibid. 170; The 
Volant, ibid. 179; The Science, ibid. 178.

439 Howard’s Report (1874) 104. Note the dissenting opinion of the American 
Commissioner (Frazer) with reference to the method of computing the amount 
allowed in the case of the Sir William Peel. Hale’s Report (1874) 100-110, 249.

440 John Davis, Report (1877) 47, 52, 55.
441 MS. Department of State, file no. 341.115 Au 71.
442 MS. Department of State, National Archives.
443 Ibid, docket 216.
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The same Commission awarded Augustus Jouan, an American citi
zen, $35,000 and interest because of his illegal detention and unjust 
trial in Mexico. The indemnity, however, was not “for injuries done 
to the person of the claimant” but “for his money losses, expenses, 
and loss of time”, the direct consequence of his forced detention in 
Mexico.444

In the case of the Colonel Lloyd Aspinwall (United States v. Spain),445 
arbitrated by Johannes Rosing as Umpire under the agreement of 
May 25-June 16, 1870, indemnity was awarded because of the deten
tion, beginning in January 1870, of the vessel by Spanish authorities 
in Cuban ports. Damages were awarded the owners of the vessel for 
“114 days interruption of trade”, “repairs of ship”, and “expenses in 
prosecuting claim”. Wages were also awarded the master and crew. 
The Umpire stated: 446

To the owners something is due for their trouble, expenses, loss of interest, etc., 
occasioned by this incident. One thousand dollars may be awarded] on that 
account.

In the case of Robert H. May (United States v. Guatemala),447 * the 
claimant had a contract with the Government of Guatemala to 
operate a railroad in that country for a year, beginning on April 16, 
1898, in return for a monthly subvention. The Government failed to 
pay balances due and the operation of the road was suspended in 
September 1898. Pursuant to protocols of February 23 and May 10, 
1900,448 entered into by the United States and Guatemala, a claim 
fo? the amount of May’s losses was submitted to arbitration. The 
Arbitrator awarded $143,750.73, in which he included $55,287.79 as 
subsidies earned, works executed, and “expenses incurred” under the 
contract; $6,874.11 as interest at 6 percent per annum from October 
21, 1898 to the date of the award; $41,588.83 as profits lost; and 
$40,000 as “indemnity for expenses incurred, two years’ time lost, 
suspension of credit, and grave anxiety of mind”.449

The Anglo-American Tribunal established under the agreement of 
August 18, 1910 awarded indemnity in the cases of three British 
schooners, the Jessie, the Thomas F. Bayard, and the Pescawha,450 
which had been boarded in the Bering Sea by officers, of the United 
States revenue cutter Bearf who without authority therefor caused 
firearms on board to be sealed. The schooners subsequently left the 
area and went across the north Pacific, where fur-sealing was profit
able. There was no evidence that they would have made any greater

444 Ibid, docket 70.
445 2 Moore’s Arb. 1007, 1014.
44° Ibid. 1016.
447 1900 For. Rel. 648.
44® Ibid. 656, 658.
449 Ibid. 659, 674.
450 Nielsen’s Report (1926) 479.
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profit in the Bering Sea. The Tribunal decided that in any case the 
special expenses which had been incurred “in engaging crews specially 
trained for this enterprise” and which were wasted should be allowed. 
In each case $1,000 was allowed for “the trouble occasioned by the 
illegal interference” with the schooners and from $500 to $750 on ac
count of the “special expenses” incurred.461

In another case decided by the same Tribunal, a claim was pre
sented by the British Government on behalf of H. J. Randolph 
Hemming for legal services rendered by him in 1894 and 1895 to the 
American Consul at Bombay, services which were not of a private 
character and which the United States had tacitly approved. The 
Tribunal took into consideration the services rendered, “the expense 
and trouble undergone by Hemming”, and the delay in payment. 
It awarded $2,500 without interest.451 452 * * * 456

In the case of Orr & Laubenheimer Company, Limited (United States 
v. Nicaragua) the indemnity claimed was based upon the use of 
claimant’s tugs during an insurrection.463 General E. P. Alexander, 

Arbitrator under a protocol of March 22, 1900, or- 
gaUonSC °f mltl" dered the company reimbursed for the cost ($700) of 

hire of two tugs used for replacement purposes and 
$50 a boat a day “for minor expenses, wear and tear, and profit” for 
the use of the company’s tugs by the Government.464

In the Company General oj the Orinoco (France v. Venezuela), de
cided by the Commission established under the protocol of 1902, 
damages were awarded because Venezuela had refused to approve an 
assignment of a concession held by the company to a British firm. 
Umpire Plumley estimated the extent of the damage in large measure 
by reference to the amount the British firm had been ready and 
willing to pay for the concession. In addition, he awarded 25,000 
francs, “the sum representing the expense attending the contract with 
the British company, which was thwarted by the intervention of the 
respondent Government”, and interest for 15 years.466

The award of Baron Blanc on June 27, 1885 in the case of the 
Masonic (United States v. Spain)466 made certain allowances for ex
penses, including traveling expenses, consular fees, attorney’s fees, 
and cost of stamped paper. The Memoir of the Arbitrator concerning 
the reasons for the decision explained:

451 Ibid. 482.
459 Ibid. 617.

1900 For. Rel. 825-833.
464 Ibid. 832-833.
456 Ralston’s Report (1906) 244, 365.
456 2 Moore’s Arb. 1062, 1064.
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Telegrams

III. Expenses of Telegrams.

The sum of $250, admitted by the Spanish Government, is 
adjudged, besides the interest for six years at 6 percent.457

Traveling ex
penses

Numerous commissions have reimbursed traveling expenses in
curred on account of the act for which the respondent government is 

held liable. Thus, in the case of Patrick H. Cootey 
(United States v. Mexico),458 * damages were awarded by 
the Commission established under the convention of 

1868 to the owner of the Rebecca Adams, which had been seized and 
unduly detained by Mexican authorities on suspicion of being an 
“Expeditionist” vessel. Cootey was awarded the value of the vessel 
together with interest, plus $4,000 with interest for “expenses incurred 
by him [Cootey] in proceeding to Mexico, a step to which he was 
forced by the unnecessary delays of the Mexican Authorities”.

In the case of Michelangelo Lavarello (Italy v. Portugal),469 arbitrated 
under an agreement of September 1, 1891, Portugal was held liable for 
the wrongful refusal of the sanitary authorities of Cape Verde to 
allow Lavarello, a resident of Genoa, to unload merchandise when the 
steamer Adria (on a voyage to South America) arrived at St. Vincent, 
Cape Verde Islands, in 1884. The vessel had a clean bill of healthfrom 
the Consul of Portugal at Genoa and had not had a case of sickness 
on board. Because the authorities of Cape Verde refused pratique, 
Lavarello was compelled to remain on board the Adria with the 
merchandise (37 packages), make the voyage to ports of Argentina, 
and return to St. Vincent on the return voyage of the vessel. He 
alleged that he had sustained considerable loss and expense on the 37 
packages of merchandise. The Arbitrator (Jean Heemskerk, of the 
Netherlands) in his decision of March 12, 1893 awarding 11,000 lire 
on this item, stated, inter alia, that—

. . . the traveling expenses and freight [that] he would have been spared if 
he had been allowed to land or to go to the Port Praia quarantine station in 
August 1884, amount to 1,000 lire.460

In the case of A. Bernaud cfe Co., decided by the Tribunal established 
by Brazil and Bolivia pursuant to a treaty of November 17, 1903, it 
was held that “the claim for traveling expenses for presentation of the 
case is inadmissible, as this Tribunal has decided in similar cases and 
as is sanctioned in international jurisprudence”.461 462

In the case of H. 6. Venable (United States v. Mexico) ,46^ damages 
were awarded for the deterioration and destruction of railroad engines

457 Ibid. 1068.
458 MS. Department of State, National Archives, docket 215.
469 Damages in International Law, vol. II, ch. V, pp. 879 et seq.; La Fontaine, 

Pasicrisie internationale (Bern, 1902) 411-420.
460 Ibid. 415-416.
461 Helio Lobo, 0 Tribunal Arbitral Brasileiro-Boliviano (1910) 140.
462 Opinions of the Commissioners (1927) 331, docket 603.
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in Mexico which claimant was under bond to return to a Chicago firm. 
Claimant was allowed $140,000 without interest. He claimed travel
ing expenses for himself and others on account of trips to Mexico. 
The Commission awarded $4,400 on this item.463

Owners of vessels are usually required to pay the cost of mainte
nance and passage home of a discharged crew, together with a certain 

amount of wages payable in advance. Accordingly, 
pensesafcrews where members of a crew have been compelled to

abandon a vessel, the owner, in order to be made 
whole, must be reimbursed for the expense he has been compelled to 
incur on their account. Expenses of travel of the crew are regularly 
awarded.

The actual expenses of seamen in returning home or to the place 
where they next secured employment were allowed by the First Court 
of Commissioners of Alabama Claims, appointed under the act of 
Congress approved June 23, 1874.464

In the case of the Canada (United States v. Brazil), decided under 
the protocol of March 14, 1870, expenses incurred for maintenance 
and passage home of the crew, as well as three months’ advance wages, 
“ being the amount which all owners of vessels of the United States 
are bound to pay to seamen discharged abroad”, were included in 
the sum of $100,740.04 awarded by Arbitrator Thornton in his de
cision of July 11, 1870.466

In the case of the Masonic (United States v. Spain) the Arbitrator 
(Baron Blanc) allowed the owner of a vessel which had been seized at 
Manila the amount, inter alia, of the 1 Expenses of return from Ma
nila to New York” of the captain of the vessel but not the expense 
of his outward trip from New York to Manila (to replace another 
captain) or the amount of wages paid to him, which were “ em
braced in the calculation of the net annual earnings” allowed.466

Expenses incurred in good faith in reliance upon 
fSth^m S°°d representations of the respondent government are 

allowable where such is clearly the situation.
In the cases of Richard S. Coxe, Trustee of the Trinity Land Company, 

and of the Union Land Company, companies had been organized in 
the United States for the purpose of procuring settlers to go to Mexico; 
and the settlers had been procured and transported to Mexico, where 
they were generally refused admittance and land grants, contrary, it 
was alleged, to prior promises of Mexican authorities. Claims were 
submitted for losses sustained to the Board of Commissioners ap
pointed by the United States to settle claims against Mexico under

488 Ibid. 348.
464 1 8 Stat. 245; John Davis, Report (1877) 23.
486 2 Moore’s Arb. 1733, 1742, 1747.
468 Ibid. 1055, 1062, 1064, 1068-1069 (decision of June 27, 1885).
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the act approved March 3, 1849. Although damages were not award
ed for the companies’ inability to complete their contracts with the 
settlers, the expense of the companies was reimbursed. The Com
missioners stated:467
... It was not until 1847 that the claimants can be regarded as having 

knowledge of the true interpretation of the laws of the State: and considering that 
they acted in good faith, and incurred great expenses, and sustained heavy losses 
in being prevented from doing what they had good reason to suppose they were 
authorized to do, and that Mexico had furnished grounds by tolerating similar 
undertakings, for their honest belief as to their rights, we think that in equity and 
according to principles of right, they ought to be indemnified for the expenses 
actually incurred in sending emigrants wdio were entitled to be admitted as colon
ists, and for the expenses incurred in their support, and for damages paid by the 
refusal of the Mexican Authorities to receive them as such.

In the case of Edwin F. Atkin, one of the United States - Spanish 
claims decided by the Domestic Commission appointed by the 
United States pursuant to the act of Congress approved March 2, 
1901,468 claimant was reimbursed, inter alia, for the expense ($55,
929.26) of maintaining a private guard for the protection of his 
property in Cuba in 1896-98. Assistant Attorney General William 
E. Fuller, appointed to make the defense in the proceedings before 
the Commission, explained in his special report of April 10, 1907, 
that—
there was evidence tending to show that it was done under such circumstances 
as justified the claimant in believing that the money so expended would be 
refunded.469

In the case of Lorenzo A. Oliva (Italy v. Venezuela),470 decided by 
Umpire Ralston under the protocols of 1903, claimant had been 
illegally expelled from Venezuela, making it impossible for him to 
develop a concession for a burial pantheon. Damages were awarded 
(a) on account of the expulsion and (b) on account of the amount 
expended in obtaining the concession, including reimbursement for 
loss of time for several months. Interest was allowed on item (b) 
only.

In the case of Georges Maridort c. L. Behrens et Sohne, decided by 
the Mixed Arbitral Tribunal established by France and Germany 
E pursuant to the Treaty of Versailles, it was held that
keeping goods where an agreement between the parties with refer

ence to property had been canceled as of August 4, 
1914, but one of them was at the time of the agreement, and re

467 MS. Department of State, National Archives, III Opinions, pp. 1061, 1176— 
1177.

468 31 Stat. 877.
469 Fuller’s Report (1907) 55-56, docket 387. But in the case of Beal & Co.f 

decided with the Atkin case, a claim for such expense was disallowed. Ibid. 
docket 250.

470 Ralston’s Report (1904) 771, 781.
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mained, in possession of the property which belonged to the other 
party, the party in possession was entitled to be reimbursed for the 
expenses entailed in the keeping or sale of the property and was not 
responsible for damages in connection with its keeping unless the 
damages were sustained on account of mismanagement.471

There are, of course, numerous cases where expenses have been 
disallowed or deducted from items of the claim otherwise allowed.472

Thus, if prospective profits are allowed for the loss of 
alWedeS diS" use a vessel> the ordinary expense of running the 

vessel and of keeping her in proper condition for that 
period is not allowed.

In the case of the Colonel Lloyd Aspinwall (United States v. Spain)473 
the vessel had been wrongfully detained by Spanish 
authorities in Cuban ports for 114 days in 1870. The 
Umpire (Johannes Rosing) after making an allowance 

for the earnings of the vessel during that period, stated:474

Earnings and 
expenses

... no allowance however can be made at the same time for all ordinary- 
expenses for running the ship and keeping her in proper condition.

Therefore I cannot award the whole bill of repairs, made out at Havana, but 
only one half of the same which may be occasioned by the exposure of the ship 
in her protracted idleness, say $1,000. Other expenses I cannot recognize, as 
rather larger ones of similar character would have been occasioned by her being 
in service.

In the case of the Masonic (United States v. Spain)475 an American 
vessel had been wrongfully seized and sold at Manila, while on a voy
age from New York to Nagasaki. The Arbitrator held Spain liable, 
basing his award of $51,674.07 upon the value of the vessel, value of 
her earnings, additional expenses incurred, and interest. He stated 
in the course of his explanation of the amount awarded that, if the 
seizure had not intervened, the vessel would have earned from $14,000 
to $15,000 on the voyage.476 He further stated:

The valuation of the expenses, for a sailing vessel of 540 tons register, it does 
not seem ought to exceed two-thirds of that amount.477

The undersigned must therefore admit the annual payment of $5,000 as net 
earnings lost from the 7th of May 1879, that is to say, two months after the 
seizure, which took place on the 7th of March, a time deemed necessary for the 
repairs to be made at Hong-Kong, up to the date of the arbitral decision.478

471 I Recueil des decisions des tribunaux arbitraux mixtes (1922) 581.
472 As to insurance expense, see Damages in International Law, vol. II, ch. V, 

pp. 1318 et seq.
473 Agreement of May 25, 1870, 2 Moore’s Arb. 1007, 1014.
474 Ibid. 1015.
475 Ibid. 1055, 1062, 1064.
476 Ibid. 1066.
477 Ibid.
478 Ibid. 1067.
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In 1901 bridge material belonging to an American concern, the 
Union Bridge Company, was wrongfully sent from Port Elizabeth 
to Bloemfontein, Union of South Africa, by an official of the British 
Government. No demand having been made for the return of the 
material, it was finally sold. The proceeds were not paid to the 
company. When the claim subsequently made against Great Britain 
for the loss thereby sustained was arbitrated by the Anglo-American 
Tribunal established under the agreement of 1910, an amount equal to 
“fair compensation” was awarded, the port charges and freight due 
by the owners being deducted from the principal amount awarded 
as the value of the bridge material.479

In awarding damages against Brazil in the case of the Canada 
(United States v. Brazil),480 arbitrated under a protocol signed on 
March 14, 1870, Arbitrator Thornton allowed the value of the vessel— 
which the Brazilian authorities had prevented from being removed 

from a reef in Brazilian territorial waters—less the 
pa^deducted" cost the repairs which would have been necessary 

had the ship been refloated, plus other items.
In the case of the Company General of the Orinoco (France v. Vene

zuela),481 Venezuela was held responsible for failing, in 1890, to 
approve an assignment by the claimant of its contract with Venezuela 
to an English company.

Umpire Plumley stated:482
. . . Suffice it to say that its ruin was not its fault. It fought bravely to

exist either in its own or in some other corporate entity, to
Expenses to continue in its contracts as they then were in some modifiedkeep company J
a going concern form. It sought these ends persistently and patiently, but 

without avail. ...
These efforts of the company for resuscitation and the expense involved were 

necessary, but they can not be charged against the respondent Government. 
They are not a proximate result of the primary act for which it is held responsible 
in damages. The Venezuelan Government might make a new contract but it 
was not bound to do so. It might recede from its suit for rescission, but it had a 
right to refuse to do so. These were matters of negotiation, and that they re
sulted unfavorably to the wishes of the company is unfortunate, but it does not 
add to the pecuniary responsibility of the respondent Government.

In the case of the British vessel The Newchwang (Great Britain v. 
United States),483 an award was made because of the damage sus
tained in 1902 by that vessel when it collided in the Yangtze River with 
the Saturn, a United States Navy collier. After the collision, a suit in 
admiralty had been brought by the United States before His Britannic 
Majesty’s Supreme Court for China and Korea at Shanghai to obtain

470 Nielsen’s Report (1926) 371.
480 2 Moore’s Arb. 1733, 1742, 1746.
481 Ralston’s Report (1906) 244.
482 Ibid. 363.
463 Nielsen’s Report (1926) 411,
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indemnity. The court found that the Saturn was solely at fault for 
the collision but that a counterclaim could not be admitted on behalf 
of the owner of the Newchwang on account of the court’s lack of juris
diction. The Tribunal established under the agreement of 1910 
awarded an indemnity in favor of the owner, the China Navigation 
Co., Ltd., a British corporation, but refused to reimburse it for ex

penses entailed by the action brought by the United 
Expenses "in- States before the Shanghai court, stating that “such
sequent”011 expenses are damages indirectly consequent to the

collision”.484 485
In the case of George Buxton (United States v. Mexico),486 decided 

by the Commission established under the convention of 1868, it was 
explained that, although the amount allowed Buxton, who was per
manently injured, should have been higher by comparison than the 
amount allowed in the Dixson case,486 a similar case, no claim had been 

made here for expenses. For this reason Umpire 
Not claimed Thornton awarded Buxton $8,000 Mexican gold with

out interest whereas in the Dixson case he awarded 
$10,000 Mexican gold without interest.

In Norway v. Ihe United States, decided in 1922, the United States 
was held responsible for the requisition of property of Norwegian 

nationals, including contracts for shipbuilding, ships 
Disproportionate ^ process 0f being built under contracts, and

property allocated thereto.487 In awarding what 
amounted to $12,239,852.47 when paid, in full settlement of fifteen 
claims of Norwegian nationals, the Tribunal stated that it could not 
make an allowance for expenses incurred which were “dispropor
tionate to the value” of the property.488

In the case of Frederick Bronner (United States v. Mexico), decided 
by the Commission established under the convention of 1868, an 
award was made on behalf of the claimant because of unwarranted 
confiscation by Mexican customs officials of goods imported into 

Mexico.489 He was awarded the original value of the 
Claimant’s fault goods plus freight, etc., but was denied the amount of 

legal expenses incurred in proceedings subsequent to 
the seizure of the goods because, although there was no intention on 
Bronner’s part to defraud the revenue, the first invoices (on account

484 Ibid. 419.
485 MS. Department of State, National Archives, docket 731.
486 Ibid, docket 730.
487 Scott, The Hague Court Reports (2d ser. 1932) 39.
488 Ibid. 74. For a case disallowing deductions claimed for administrative 

expense by the Alien Property Custodian (amounting to the round sum of 2 
percent of the assets wrongfully seized by him), see Tate, United States Treasurer, 
et al. v. Escher et al., 33 F. (2d) 556, 559 (1929); and Escher, Ancillary Adminis
trator, et al. v. Woods, Treasurer of the United States et al., 281 U.S. 379, 384 (1930).

488 MS. Department of State, National Archives, docket 115.
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of which the goods were originally seized) were not sufficiently explicit. 
On account of this circumstance, there ensued the legal proceedings 
out of which the claim for legal expenses arose. Umpire Thornton 
held that under these circumstances it would not be “equitable” to 
allow the claim for legal expenses.

The Commission organized by Spain and the United States, 
pursuant to article XXI of the treaty of October 27, 1795, awarded 

amounts “for judicial expenses” and “for miscella- 
Prior litigation neous expenses” in the cases of the Betsey (Denabre 

master), the Columbia (Holland master), and the 
Russell (Young master).490

John K. Kane, a member of the domestic Board of Commissioners 
appointed by the United States under the convention between the 
United States and France of July 4, 1831, explained:491

To each of the awards which have been described was added a reasonable but 
guarded allowance for the expenses attending a reclamation immediately after 
the capture, where it was shown that they had been paid by the claimant. These 
were a proper consequence of the wrongful act of France; and indeed, it would 
generally, have formed a just objection to any claim against her, that it had not 
been prosecuted at the time when it arose.

In the case of the ship Louisa (United States v. Mexico), the 
Commission organized under the convention of 1839 between the 
United States and Mexico allowed indemnity for expenses incurred 
by F. R. Arnold and Associates in their effort to procure money due on 
account of the wrongful seizure of the cargo of the vessel. The 
cargo had been ordered paid for but part of the money due re
mained unpaid for many years, the owners having fruitlessly pros
ecuted a claim for the remainder. The Commissioners were agreed 
in allowing $7,750 for expenses incurred in efforts to obtain pay
ment of the amount due.492

In the case of Dr. John Baldwin (United States v. Mexico), decided 
under the convention of 1839, $45,174.75 was awarded Baldwin on 
account of illegal imprisonment, indignity, injuries, etc. Of this 
amount $5,000 was expressly stated to be awarded for expense 
“necessarily incurred in consequence of his criminal prosecution and 
in the presentation of his claim”, and $174.75 was awarded for costs 
of translation and the expense of consulting a physician.493

By the convention of March 17, 1841 494 between the United States 
and Peru, the latter agreed to pay $300,000 to the United States,

400 V Moore’s Adj. (mod. ser. 1933) 54, 55.
401 Kane, Notes on Some of the Questions Decided by the Board of Commissioners 

under the Convention with France, of 4th July 1831 (1836) 102-103.
492 MS. Department of State, National Archives. See also opinion of Umpire 

Roenne of Apr. 9, 1841, ibid.
493 Opinion of Umpire Roenne of Feb 23, 1841f ibid.
494 II Malloy 1386.
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on account of the seizure, capture, detention, sequestration, confisca
tion, damage to, or destruction of vessels or cargoes of American 
citizens. By the act of Congress approved August 8, 1846,495 the dis
tribution of the money to the American claimants was assigned to 
the Attorney General. In the case of Peter Harmony, by his attorney 
Leonard S. Suarez, and assignees, owners of the ship General Brown, 
which had been confiscated, the Attorney General awarded the value 
of the vessel, the value of so much of the cargo as belonged to the 
claimants, freight earned on the residue of the cargo prior to its seizure, 
and $8,732.18 for the return of the crew and for the expense of the 
legal proceedings in Peru—a total of $201,768.18.496

In the case of Rudolf Brack (United States v. Mexico), decided 
under the convention of 1868,497 it appeared that Mexican officials, 
jujst before the enemy occupied Matamoros, had seized a debt due 
from one Guadalupe Gonzalez to a neutral house of which the claimant 
was a partner owning a one-third interest. In addition to awarding 
the claimant one third of the amount of the debt, the Commission 
allowed one third of the expenses incurred by the house “in endeavour
ing to force Guadalupe Gonzalez to pay the debt”. Umpire Thornton 
explained: “That the latter [Gonzalez] resisted payment and could 
not make it was due to the previous action of the Mexican author
ities”.498

In the case of Thomas W. Mather, Surviving Partner of Mather & 
Glover (United States v. Mexico),499 decided by Umpire Lieber of the 
same Commission, $40,000 belonging to the firm had been seized in 
1850 by Mexican authorities and used to pay Mexican troops The 
Supreme Court of Mexico ordered the restitution of the amount 
seized but refused to award damages. A claim was then submitted 
to the Commission for the damage sustained. Interest at 12 percent 
was awarded on the amount seized and detained, $4,000 was awarded 
for “law expenses in Mexico”, $666 was awarded for the value of 
mules and wagons seized, and $100 was awarded for cost of printing.600

In the case of John Baptiste F. P. Monnot (United States v. 
Venezuela), decided by the Commission established under the pro
tocol of 1903, damages were awarded for the unwarranted seizure 
of goods. A reasonable inquiry by the Venezuelan authorities in 
place of a law suit would have revealed that the claimant had im
ported the goods legally before the Government of Venezuela took 
possession of the territory. The charge of smuggling was not

495 9 Stat. 80.
496 MS. Department of State, National Archives, Record of the Proceedings of 

the Attorney General in the Matter of the Peruvian Indemnity, pp. 51, 53.
497 MS. Department of State, National Archives, docket 462.
498 Ibid.
499 Ibid, docket 178A.
600 See also ante, p. 1868.
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sustained before the court, and only a partial restitution of the 
goods was made. Among other items Monnot claimed $2,000 for 
“Expenses occasioned by the case, such as traveling”, and $1,500 for 
“Attorney’s fees in Ciudad Bolivar, as per receipts”. The Com
mission awarded, inter alia, “$2,000 for expenses incurred by him 
[Monnot] in consequence of the suit”.601

In the Poggioli case (Italy v. Venezuela), decided by the Commis
sion established under the protocols of 1903, damages were awarded 
because of the arrest of the claimants, the requisition of their animals 
and the destruction of their crops, the enforced abandonment of their 
business, etc.602 603 The amount awarded for property losses included 
the “Cost of defending wrongful charges of importation of arms” 
and the expense of a “Trip to Caracas to submit claim to Legation 
and Venezuelan Government”.503

The case of P. S. R. Hugo Farrington (United States v. Salvador)604 605 
arose out of the wrongful refusal on the part of the judicial authorities 
of El Salvador to allow the claimant to foreclose a mortgage in con
formity with a judicial decree. In 1905 the claim was settled through 
the diplomatic channels by the payment of $27,701.81 silver. The 
amount paid included compensation for certain legal expenses in
curred by the claimant prior to his appeal to the Department of State 
for diplomatic interposition on his behalf.

The General Claims Commission established by Mexico and the 
United States under the convention of September 8, 1923 awarded 
H. G. Venable attorney’s fees paid in connection with his endeavor to 
recover certain railway engines in Mexico.606 In making an allow
ance for the expense, the presiding Commissioner stated:606

29. Venable, moreover, claims an amount of $1,250.00, representing the sum 
paid by him for the claim of one of the creditors of Burrowes's company (A. 
Zambrano e Hijos), bought in order to enable him to request bankruptcy pro
ceedings. Mexico can in no manner be held liable for this expense.

30. Venable claims fees of attorneys whose services he engaged either in Mexico 
or in the United States, in the total sum of $20,294.74. In as far as these expenses 
are merely consequences of the attachments directed against Burrowes's company 
[with whom the claimant had considerable difficulty], they can not be linked with 
any illegal act of Mexico; but he should be compensated for them in as far as they 
relate to action taken after the deterioration of the three engines in the Monterrey 
railway yard had been discovered. [Mexico was held liable for this deterioration.]

601 Ralston's Report (1904) 170, 171.
502 Ibid. 847.
603 Ibid. 871. ,
604 1905 For. Rel. 702; the Minister to El Salvador (Merry) to the Secretary of 

State (Hay), Nov. 15, 1899, ms. Department of State, National Archives, 65 
Despatches, Central America, no. 344, and enclosures.

605 Opinions of the Commissioners (1927) 331, docket 603.
506 Ibid. 348.
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Of the total indemnity of $225,468.38 paid by Guatemala in the 
case of Percy W. Shufeldt (United States v. Guatemala),607 decided on 
July 24, 1930 by the Chief Justice of British Honduras as Arbitrator 
in accordance with an exchange of notes of November 2, 1929, a large 
amount was allowed for the expenditures incurred by Shufeldt in the 
belief that his concession for the extraction of chicle would be observed 
by the Guatemalan Government. These expenditures covered such 
items as: “accounts due on account of advances”; cost of mules, 
tools, boats, office furniture, equipment, and general merchandise, 
rendered useless; cost of care of livestock; general expenses and cash 
expenditures incurred subsequent to the cancelation of the contract 
“in closing down the business”; and loss of salary and living expenses 
from the same date.608 609 The cost of certain private property purchased 
by Shufeldt, together with its improvements, was disallowed, although 
it was alleged that the property became of no use to him. The cost 
of insurance premiums paid, less the surrender value (insurance on 
Shufeldt’s life for the purpose of liquidating in case of his death any 
liabilities arising from his business), was also disallowed. As to other 
expenses, the Arbitrator said:509

The United States Government also claim the sum of $50,000.00 in respect of 
loss of time, injury to credit, and grave anxiety of mind on account of the cancela
tion of the contract. Taking all the circumstances into consideration, that 
Shufeldt was suddenly thrown out of business and the time and expense incurred 
in endeavoring to come to a settlement with the Government of Guatemala and 
then in trying to get the United States Government to espouse his cause, I think 
it just and not excessive to allow $35,000.00 on this head.

The United States Government also claims an award in respect of legal services 
obtained by Shufeldt in Guatemala and Washington, first in his endeavors to 
prevent the cancelation of the contract, second, in his efforts to come to a settle
ment with Guatemala and third, in preparation of this case for presentation before 
the Arbitrator.

I can not allow legal expenses on the first ground, being expenses incurred before 
the cancelation of the contract, nor can I allow them on the third, as the protocol 
of arbitration provides in article 12 that each Government shall pay its own ex
penses and half the common expenses of the arbitration.

As to the second ground, the expenses in this connection are included in the 
$35,000.00 awarded as general damages.

607 Department of State, Arbitration Ser. 3 (1932) 851.
608 Ibid. 878-880.
609 Ibid. 881.
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COSTS
The term costs is to be differentiated from expense incurred in con

nection with damage or loss sustained.610 The expression as here 
used covers expense incident to the preparation and 

Definition presentation of the claim for international arbitration
or diplomatic settlement by the individual claimant 

as distinguished from that incurred by him in connection with the 
defense of his rights on account of the wrong of which complaint is 
made. The term costs as used in this section also, unless otherwise 
noted, refers to the costs of the individual claimant as distinguished 
from those of the claimant government.611

In numerous cases costs incurred by the individual claimant in the 
preparation and presentation of the claim have been 

Allowed allowed. Frequently these expenses or costs are
allowed with little or no explanation.

In settling the dispute (under a compromis of Oct. 15, 1879) that 
arose between France and Nicaragua in the case of the Phare, the 510 511

510 The general rule of the common law that the Crown neither pays nor receives 
costs is subject to exception in cases of prize. See for example Johnson v. The 
King, [1904] A.C. 817; and The Leucade, 2 Spinks 228 (1855).

As to the allowance of costs and expenses in prize cases, see Story’s “Additional 
Note on the Principles and Practice in Prize Causes”, 2 Wheat., appendix, pp. 8, 
11, 56-57; Story, Principles and Practice of Prize Courts (Pratt’s ed., 1854) 95-97; 
Francis H. Upton, The Law of Nations Affecting Commerce During War (1863) 
421-424.

511 The United States claimed reimbursement for “cost of investigation from 
January 1, 1932 to June 30, 1936” in the arbitration of the case of the Trail 
Smelter (United States v. Canada), under the heading “wrong done the United 
States in violation of sovereignty”. The Tribunal (Jan Hostie, of Belgium, 
Charles Warren, of the United States, and R. A. E. Greenshields, of Canada) 
rejected the item in its decision reported on Apr. 16, 1938. It stated:

. . . The Tribunal is of opinion that it was not within the intention of the 
parties, as expressed in the words “damage caused by the Trail Smelter” in 
Article III of the Convention, to include such moneys expended. . . .

. . . While in cases involving merely the question of damage to individual 
claimants, it may be appropriate for an International Tribunal to award 
costs and expenses as an incident to other damages proven . . . the Tri
bunal is of opinion that such costs and expenses should not be allowed in a 
case of arbitration and final settlement of a long pending controversy between 
two independent Governments, such as this case, where each Government 
has incurred expenses and where it is to the mutual advantage of the two 
Governments that a just conclusion and permanent disposition of an inter
national controversy should be reached. [MS. Department of State, file 
no. 711.4215 Air Pollution/941.]

The decision was rendered under the convention of Apr. 15, 1935. IV Treaties, 
Conventions, etc. (Trenwith, 1938) 4009. For the recommendations of the Inter
national Joint Commission of Feb. 28, 1931, see Damages in International Law, 
vol. II, pp. 1413, 1414 et seq. For the decision of Mar. 11, 1941, see Department 
of State, Arbitration Ser. 8, pp. 14, 26.
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French Court of Cassation held that Nicaragua should pay: to France 
40,320 francs with interest at 12 percent per annum, and costs.612

The American Commissioners appointed under the treaty of 1819 
between the United States and Spain stated: 613

. . . The costs and expenses, incurred in defending their rights, have been 
allowed to all claimants who have paid such, and have offered any evidence from 
which the sums so paid might be inferred.

In the case of Dr. John Baldwin (United States v. Mexico), decided 
under the convention of 1839,614 fraudulent claims had been made in 
1831 and 1832 against Baldwin, an American citizen, and punishment 
had been inflicted against him by the Mexican authorities, dispropor
tionate to the alleged offenses. There was awarded $45,174.75, of 
which $5,000 was for expense necessitated by the criminal prosecution 
and the presentation of his claim to the Claims Commission, and 
$174.75 was for costs of translations, medical attention, etc.

In the case of Don Pacifico (Great Britain v. Greece),616 arbitrated 
by a Commission established under the convention of July 6-18, 
1850, indemnity was awarded for the value of documents lost by 
Pacifico when his house in Athens was pillaged. The Commission, 
in awarding £150, stated that it took into consideration “the expenses 
he has incurred during this investigation”.616

The Commission established by the United States and Mexico 
under the convention of 1868 awarded $100 for “costs, etc.” in numer
ous cases. In the case of Moses Moke (United States v. Mexico),617 
for example, $2,425 was awarded on account of a day’s imprisonment 
imposed to force a loan and $100 was also awarded for “costs, etc.” 
The same amount was awarded for “costs” in the case of John P. 
PutegnaVs Heirs (United States v. Mexico)618 where property of the 
claimants’ predecessor had been seized and destroyed by troops under 
the command of a Mexican general.

In a memorandum annexed to the award in the case of Dr. Marion 
A. Cheek (United States v. Siam), made under the agreement of July 
26, 1897, the Arbitrator explained:619

I think that the Cheek estate is entitled to be paid for the costs of recovering 
the amount which I find is due to it.

612 A. M6rignhac, TraiU thtorique et pratique de Varbitrage international (1895) 
111.

613 MS. Department of State, National Archives, Journal of the Commission.
614 MS. Department of State, National Archives.
515 La Fontaine, Pasicrisie internationale (Bern, 1902) 114, 115.
616 Ibid. 115.
517 MS. Department of State, National Archives, docket 342.
618 Ibid., docket 24.
519 John Barrett, Minister Resident, to John Sherman, Secretary of State, 

Apr. 4, 1898, ms. Department of State, National Archives, 7 Despatches, Siam, 
no. 254, enclosure 2.
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Dr. Cheek estimated these at 3% on the amount and this is the sum which I 
purpose to allow the Estate under this head.

In the case of Robert H. May (United States v. Guatemala) the 
Arbitrator, in awarding $143,750.73 for damages sustained on account 
Legal expenses of the wrongful rescission of a contract for the manage- 
allowed ment and repair of a railroad, stated:620 *

It has taken Mr. May just over two years to obtain a settlement of his claim 
against the Guatemalan Government. He has had to undertake journey upon 
journey to bring the matter before the United States Government, and to induce 
them to intervene in his favor; he has had to engage, at heavy rates the services 
of eminent lawyers, whose reputation would insure a hearing from overworked 
officials, and whose opinions, based upon the stern logic of facts, would have 
weight with the legal advisers of his Government. Many of the leading witnesses 
were scattered over the face of the world, and May has had to undergo the 
expenses of reaching them. Owing to the unremitting attention exacted by the 
prosecution of his claim, he has been entirely debarred from seeking remunerative 
work, and his credit, which, on the showing of this Government, was so excellent 
as to cause his pay checks to be received as cash by all his neighbors, is nearly, if 
not entirely, suspended until the decision of the arbitrator be known.

On the foregoing grounds the arbitrator decides:

5. That the government of Guatemala will pay Mr. Robert H. May the sum 
of $40,000 gold by way of indemnity for expenses incurred, two years’ time lost, 
suspension of credit, and grave anxiety of mind.

The protocol of agreement for the arbitration of certain claims of 
the United States against Salvador, signed December 19, 1901, 
stipulated in article VI:521

If said tribunal finds that any liability is established, it shall have full power to 
grant complete, just and legal relief to the parties; the damages awarded shall be 
fully compensatory but shall not include any which are merely speculative or 
imaginary. The tribunal may also pass upon the right of claimant to recover 
costs and reasonable attorney’s fees and the award may bear interest at the rate 
of six per cent, per annum from the date when the damages are shown to have 
occurred.

The Arbitrators awarded the Salvador Commercial Company and 
other citizens of the United States, stockholders in the corporation styled 
“El Triunjo Company, Limited” damages because of the destruction 
of property and the annulment of a concession and franchise granted 
by Salvador. The Arbitrators also awarded:

The expenses of the Salvador Company in endeavoring to secure
restoration before intervention by the United States..................... [$] 2, 671. 31

Expenses of prosecuting the claim, exclusive of attorney and
counsel fees...................................................................................................... 18, 864. 77

Attorney and counsel fees........................................................................ 60, 000. 00

The total allowed for these items was thus $81,536.08.622
620 1900 For. Rel. 648, 659, 673-674.
521 II Malloy 1568, 1569-1570.
622 1902 For. Rel. 859-862. It was ordered that the Salvador Commercial 

Company was entitled to receive “as a part of its damages all of the said expenses
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In the case of the Santa Clara Estates Company (Great Britain v. 
Venezuela),623 arbitrated under the 1903 protocols, Umpire Plumley 
made an award for taxes which had been illegally exacted, together 
with “such expenses in the preparation of the claim as, in his [the 
Umpire’s] judgment, should be allowed”.624

In the case of the Orinoco Steamship Co. (United States v. Vene
zuela), arbitrated under the protocol of 1903, Umpire Barge dis
allowed the item of the claim for reimbursement of counsel fees in
curred in its prosecution.625 He stated:626

But whereas the greater part of the items of the claim had to be disallowed;
And whereas in respect to those that were allowed it is in no way proved by 

evidence that they were presented to and refused by the Government of the 
Republic of the United States of Venezuela, and whereas therefore the necessity to 
incur those fees and further expenses in consequence of an unlawful act of culpable 
negligence of the Venezuelan Government is not proved, this item has, of course, 
to be disallowed.

A claim on behalf of the Orinoco Steamship Company was subse
quently presented to a Tribunal selected from the panel of the Per
manent Court of Arbitration at The Hague (in accordance with an 
agreement signed on Feb. 13,1909),627 wherein it was sought to recover 
certain amounts not allowed by Umpire Barge.628 In the award of the 
Tribunal of December 25, 1910, making certain additional allowances, 
$7,000 was allowed for counsel fees and expenses of litigation. The 
Tribunal explained:

Whereas the claim for $25,000 for counsel fees and expenses of litigation has 
been disallowed by the umpire in consequence of the rejection of the greater part 
p . of the claims of the United States of America, and as by the
amoimtre.ate t0 Present award some of these claims having been admitted, it 
covered seems equitable to allow part of this sum, which the tribunal

fixes ex aequo et bono at $7,000 . . ,629

However, there are also numerous cases in which costs of claimants 
have been disallowed. At times it is not clear whether the Arbitrator
Footnote 522—Continued.
paid out and the attorney and counsel fees, in which the other stockholders, 
having contributed nothing, have no share”. Ibid. 872-873.

623 Ralston’s Report (1904) 397.
524 Ibid. 402.
323 Ibid. 72, 107.
526 Ibid. 97.
627 II Malloy 1881, 1882.
628 Scott, The Hague Court Reports (1916) 226; 1911 For. Rel. 749.
629 Ibid. 752. On the subject of counsel fees, see also section 18 of the act 

approved June 23, 1874, 18 Stat. 245, 249 (under the terms of which the First 
Court of Commissioners of Alabama Claims was established in the United States), 
which provided that [“reasonable” counsel fees might be entered as a part of the 
judgments in cases decided thereunder. John Davis, Report (1877) 25-26.

315420—43------31
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in disallowing costs or in deciding that they should be borne equally 
has in mind the costs of the individual claimant or the 

Slowed*8" costs of the claimant state. The costs of the claimant
state, more frequently denominated the expenses of the 

arbitration, are, in the absence of an agreement to the contrary, 
usually borne equally by the governments parties to the arbitration.

In the Piedras Negras claims (Mexico v. United States),630 decided 
by the Commission established under the convention of 1868, the sum 
of $50,000 was awarded for losses sustained through the burning and 
pillaging of Piedras Negras by American citizens, who had not been 
punished by the United States. Costs were refused claimants but 
interest was taken into account in determining the sum to be paid. 
The total amount of the claims ($11,397,988.43) was highly exagger
ated. Mr. Wadsworth, American Commissioner (speaking for the 
Commission), stated, “We refuse costs, because we think it intolerable 
that the work of fraud and conspiracy should be paid for”.

The Commissioners appointed pursuant to article IV of the conven
tion of July 23, 1873 631 to settle claims of British subjects against 
France, which arose on account of excessive duties levied and paid on 
mineral oils, disallowed counsel fees and other expenses incurred in 
submitting the claims to the Commission.632

In the case of Delagoa Bay and East African Railway Company and 
Katherine A. MacMurdo (United States and Great Britain v. Por
tugal),633 arbitrated under a protocol of June 13,1891, it was held that, 
since claimants were awarded only about one third of their claims and 
it had been decreed that Portugal should pay about three times as 
much as she had previously offered to pay, and since no party was given 
the whole of its claim, each party should bear his own “non-judicial 
costs”. Costs of the arbitration were borne equally by the three 
governments.

In the case of Ernesto Cerruti (Italy v. Colombia), decided by Presi
dent Cleveland as Arbitrator under a protocol dated August 18, 1894, 
a claim “for moneys expended and obligations incurred for legal ex
penses in the preparation and prosecution of this claim, including 
former and present proceedings”634 was disallowed.

In the case of Hugo Valentiner (Germany v. Venezuela), arbitrated 
under the protocols of 1903, damages were awarded for loss and destruc- * 384

330 Pedro Tauns and 189 others (Mexico v. United States), ms. Department 
of State, National Archives, II Opinions, pp. 505 et seq.f docket 679.

384 63 Br. & For. St. Paps. (1872-73) 207, 210-212.
332 65 idem (1873-74) 426-434.
333 See also ante, ch. VI, pp. 1694 et seq.
334 La Fontaine, Pasicrisie internationale (Bern, 1902) 297; ms. Department of 

State, National Archives, 9 Notes, Colombia, copy of the award filed with the note 
of Mar. 3, 1897 of the Charg6 d’Affaires ad interim (Julio Rengifo) to the Secretary 
of State (Olney).
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tion of property, occasioned by revolutionary troops, but the “item of 
legal costs and preparation of his [Valentiner’s] claim for presentation” 
was rejected.635 636

In the case of Lais Augusto Bischoff (Germany v. Venezuela), 
decided by the same Commission, damages were awarded because of 
unreasonable detention of property. Claimant asked 40 bolivares for 
counsel fees and 25 bolivares for legal costs.636 In disallowing the items, 
Umpire Duffield stated:637

It results, of course, that there can be no allowance made for extra-judicial or 
other legal costs. In any event, the former are not recoverable under the opinion 
of the umpire rendered in the case of Hugo Valentiner. As to the latter, the umpire 
is of opinion that there is no power in the Commission to allow the costs of proving 
the claim. In all civil actions costs are created by statute, and only such are 
allowed as the statute provides for. It is true that in the claim of Richter the 
claimant was allowed the costs of the additional testimony, but that was because 
the Commission itself had directed him to take it.

The British-Venezuelan Commission, also established under the 
protocols of 1903, disallowed a claim for reimbursement of expenses 
(apparently of preparing the claim) in the Feuilletan case.638 *

The Mixed Claims Commission, United States and Germany, 
established under the agreement of 1922, held in Administrative 
Decision No. VII that Germany was not obligated to pay on behalf of 
the owner of a destroyed ship—
the expenses incurred by him in establishing his claim before this Commission, 
including appraisals by experts, attorneys’ fees, and the like . . .539

Article 64 of the Statute of the Permanent Court of International 
Justice provides that “each party shall bear its own costs” unless it is 
otherwise decided by the Court.640 This rule was followed in the case 
of the S.S. Wimbledon, for example, decided by that Court in 1923, 
and each party was ordered to bear its own costs.641

In the Ottoman Public Debt case, which concerned the apportionment 
of the annuities of the Ottoman Public Debt among the various 
states whose territories, in whole or in part, had formerly belonged to 
Turkey, and which was decided on April 18, 1925 by Eug&ne Borel, 
of Switzerland, appointed Arbitrator by the Council of the League 
of Nations pursuant to the provisions of article 47 of the Treaty of

635 Ralston’s Report (1904) 562, 564.
638 Ibid. 581.
537 Ibid. 582.
638 Ibid. 406.
539 Decisions and Opinions 273, 344.
640 Publications of the Permanent Court of International Justice, Series D- 

No. 1, Statute and Rules of Court and Other Constitutional Documents, etc. (3d 
ed., Mar. 1936) 26; I Hudson, World Court Reports (1934) 17, 26.

641 Publications of the Permanent Court of International Justice, Series A-No. 1, 
Judgment I, 33; I Hudson, World Court Reports (1934) 166, 181.
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Lausanne of July 24, 1923,542 a deposit had been made by the parties 
to the arbitration in order to guarantee the costs of the arbitration. 
Borel held that “any court having jurisdiction on the fundamental 
question also has jurisdiction with respect to the costs”; that “ the costs 
of the arbitration, including the fees of the Arbiter” should be borne 
in equal shares by the parties to the arbitration (Bulgaria, Greece, 
Italy, Turkey, Syria and Lebanon under French mandate, and Iraq, 
Palestine, and Trans-Jordan under British mandate); that it was 
irrelevant to inquire as to the extent to which the respective parties 
had proved successful or unsuccessful in their pleadings; that such a 
test would be contrary not only to international practice but also to 
article 85 of the Hague convention of 1907 for the pacific settlement of 
international disputes; that such a procedure was especially inap
plicable in a case such as the Ottoman Public Debt case where the 
arbitration was conducted in the interest of the parties to the dispute; 
and that it would be impossible to determine the proportional interests 
of the parties.642 643

In a number of cases where additional testimony 
Testimony has been especially requested by the Tribunal, the cost

of taking it has been allowed.644 645
In the case of the S.S. Wimbledon decided by the Permanent Court 

of International Justice in 1923, damages were awarded on behalf of 
French nationals because of the wrongful refusal of German authorities 
to permit the vessel to pass through the Kiel Canal.545 The damage 

claimed included items for repayment of the share of 
Stamp duties the vessel in the general overhead expenses of the 
and notarial fees company and certain other expense, itemized as

follows: 646 ,
4a. Contribution of the vessel to the general expenses ... 13, 508. 35
4b. Stamp duty, etc......................................................................... 9, 491. 65
Other costs of recovery................................................................ 2, 000. 00

Total.........................................................................francs 25, 000. 00

The Court disallowed these items on the ground that they were “not 
connected with the refusal of the passage”.647

642 18 American Journal of International Law, Supp. (1924) 1, 17.
543 Sentence arbitrate (Geneva, 1925) 106 et seq.
644 gee for example the case of Hermann Richter (Germany v. Venezuela), 

Ralston’s Report (1904) 575. See also ms. Department of State, file no. 411.- 
93C44 (expenses of travel, lodging, etc., of witnesses in case settled through 
diplomatic channels paid by United States).

645 Publications of the Permanent Court of International Justice, Series A-No. 
1, Judgment I; I Hudson, World Court Reports (1934) 168.

348 Ibid. 180.
347 Ibid.
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• In the case of the Masonic (United States v. Spain), decided in 
1885, the item of consular fees paid was allowed.648

Charles Anthony Speyer, a British subject, presented a claim 
(through his Government) against the United States for £140 for 
reimbursement of expenses, including notarial fees, alleged to have 
been incurred by him in obtaining and submitting evidence to the 
Alien Property Custodian to prove his ownership of certain bonds.649 * * 
Speyer’s claim for the return of the property was first disallowed by 
the Alien Property Custodian but was subsequently allowed upon the 
presentation of sufficient proof of ownership. The claim for reimburse
ment was denied on the ground that all claimants were obliged under 
the Trading With the Enemy Act to prove their claims before the 
Alien Property Custodian at their own expense.660

Umpire Plumley of the British-Venezuelan Commission established 
under the protocols of 1903, in making an award in 

Translations favor of the Compagnie Generate des Asphaltes de 
France (Great Britain v. Venezuela),661 stated:

The honorable Commissioner for Venezuela having objected to an allowance 
for expenses attending the preparation of this claim the umpire allows only so 
much thereof as was incurred in making translations for the use of this Com
mission, which sum he deems just and equitable.652 653

The Commission established in accordance with the terms of the 
convention of 1868 between the United States and 

Printing Mexico awarded the claimants’ costs of printing.663
A uniform amount ($100) was allowed on this item.

648 2 Moore’s Arb. 1062, 1064, 1069.
549 MS. Department of State, file no. 411.41Sp.3.
560 Ibid. 411.41Sp.3/2.
661 Ralston’s Report (1904) 331.
652 Ibid. 340.
Costs of translations (without interest) were allowed in the following cases: 

Robinson Potter, owner of the brig William (United States v. Mexico), ms. Depart
ment of State, National Archives, convention of Apr. 11, 1839; Robert Perry, 
owner of the schooner Augustus (United States v. Mexico), ibid.; Mercy Mitchell, 
Administratrix of the Estate of Jethro Mitchell (United States v. Mexico), ibid.

653 See, for example, Mariano Trevino Garza (United States v. Mexico), ms. 
Department of State, National Archives, docket 892; brig Nahum Stetson (United 
States v. Mexico), ibid, docket 51; Thomas W. Mather, Surviving Partner of Mather 
& Glover (United States v. Mexico), ibid, docket 178A; Cornelius K. Garrison, 
Surviving Partner of Garrison & Fretz (United States v. Mexico), ibid, docket 8.
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PAYMENT AND DISTRIBUTION
SATISFACTION OF AWARD

In theory the settlement of a claim, whether accomplished through 
international arbitration or through diplomatic channels, involves 
states, not individuals.1 After the award or promise to pay is obtained, 
the claim continues to be international in character until payment. 
Apart from specific provisions in the international agreement or in 
the terms of the award, the distribution by the receiving state of the 
amount obtained is a matter governed by the domestic law of that 
state.

At times claimants have accepted payment in bonds of the sum 
agreed upon,2 3 or the terms of the agreement to arbitrate have specified 
that bonds should be paid in the event of a favorable award.

The award in the case of Salvador Commercial Company and other 
citizens of the United States, stockholders in the corporation styled uEl 
Triunfo” Company, Limited (United States v. El Salvador) 8 was for 
$523,178.64, together with interest at 6 percent per annum from May 
8, 1902, the date of the arbitral decision. This was not paid according 
to the terms of the protocol of December 19, 1901,4 * and the claimants, 
on August 17, 1903, entered into an agreement6 with Rafael S. Lopez, 
the Minister of El Salvador at Washington, subject to the approval of 
the legislature of El Salvador, whereby it was agreed that El Salvador 
should provide by law for the issuance of bonds covering 67K percent 
of the amount of the award; that the bonds should be deposited with 
the Union National Bank of Oakland, California, as trustee, and that 
they should be paid at the bank at the respective dates of maturity

1 Although international arbitrations, or the presentation and settlement of 
claims through diplomatic channels, are conducted on behalf of nationals of the 
claimant state, governments are stated to be the real parties to such international 
arbitrations or settlements. See Frelinghuysen, Secretary of State v. Key and La 
Abra Silver Mining Company v. Frelinghuysen, Secretary of State, 110 U.S. 63, 
71-72 (1884); United States ex rel. Angarica v. Bayard, 127 U. S. 251, 257, 258 
(1888). See further Damages in International Law, vol. I, ch. I, pp. 275 et seq.

2 See, for example, the Hall, or Weymann, case (United States v. Haiti), where
a claim for the value of coal furnished to the Haitian Government was settled by 
the acceptance of bonds, which the Haitian Government later declined to pay. 
The claim was settled, however, by the payment of $18,000 in 1904. 1904 For.
Rel. 392-393.

3 1902 For. Rel. 859, 862.
4II Malloy 1568, 1570.
«1904 For. Rel. 533-535.
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(the final payment to be made on Jan. 8, 1910); that negotiable cer
tificates of the beneficial interests of the respective claimants in the 
amounts to be paid on the bonds should also be deposited with the 
bank; that the bonds should be secured by 10 percent of the customs 
revenue of El Salvador; and that upon the payment of the bonds the 
award should be deemed satisfied as to the interests of the claimants 
therein.

The ratifying act of the legislature of El Salvador (Sept. 22, 1903) 
provided for the issue of the bonds but did not guarantee them by 
10 percent of the customs revenue or provide any other means of 
payment. It authorized the Executive “to pay the claimants with 
said bonds”, and a receipt was required to be demanded of the trustee 
acknowledging the receipt of the bonds as so many dollars in payment 
of the claim. When the Consul General of El Salvador at San 
Francisco notified the bank of his readiness to deliver the bonds and 
certificates, he accompanied the notification by a form of receipt stat
ing that the delivery of the bonds and certificates was a fulfilment by 
the Government of El Salvador of its obligations under the agreement. 
The bank declined to receive the bonds and certificates under the 
conditions recited in the act of the legislature of El Salvador and in 
the receipt, upon the ground that such delivery would constitute 
satisfaction of the award, leaving the claimants at the mercy of the 
Government of El Salvador as to the payment of the money promised 
in and by the bonds. The Government of the United States com
plained of the two deficiencies in the Salvadoran law, and on March 
18, 1904 Salvador promptly passed new legislation rectifying these 
deficiencies by securing the bonds with 10 percent of the customs 
receipts and not reciting that the bonds were to cancel the debt due.8

Usually settlement is in terms of a monetary award. At times, 
however, settlements are made whereby the respondent government is 
ordered to restore property, to punish officials, or to perform certain 
other acts as a condition precedent to the final settlement of the case.

In the case of E. V. Kellett (United States v. Siam),* 7 the entire 
decision in favor of the United States consisted of a requirement of 
acts to be performed by Siam. An attack had been made on Novem
ber 19, 1896 by Siamese soldiers upon Kellett, the United States Vice 
Consul General at Chiengmai, Siam. The American Minister, John 
Barrett, proposed that a Commission should be constituted as a board 
of arbitration to pass upon the affair and the Siamese Government 
acceded to the proposal. In 1897, Barrett and Pierre Orts were 
appointed Arbitrators. The Government of Siam was required by 
the terms of the decision of September 20, 1897 to express its official 
regrets and to publish copies of the decision in the official gazette.

«Ibid. 539-541.
7 La Fontaine, Pasicrisie internationale (Bern, 1902) 604, 605.
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Certain Siamese officers who participated in the assault were required 
to be publicly reprimanded and reduced in rank. No money was 
awarded to Kellett or to the United States.

In a number of instances the terms of settlement have provided 
that the claimant should sell or transfer his rights to certain property 
to the respondent government before receiving an indemnity.

Thus, in the case of George D. Emery Company (United States v. 
Nicaragua),8 9 settled by an agreement of September 18, 1909,° it was 
stipulated, as a part of the agreed settlement of the claim for $600,000, 
that the company should sell its plant and equipment located in 
Nicaragua to the Nicaraguan Government.

In the Crichfield or United States and Venezuela Company case 
(United States v. Venezuela), settled under the terms of an agreement 
of August 21, 1909, the company released all right, title, and interest 
in certain described property to the Government of Venezuela as a 
part of the consideration for which Venezuela agreed to pay an 
indemnity of $475,000.10

In the case of Walter Fletcher Smith v. Playa Company, a quasi
international case, it was held by the Arbitrator, Judge Clarence 
Hale, on May 2, 1929, that certain land should—under item (c) of the 
agreement to arbitrate—“not ... be restored” as a part of the 
terms of settlement and that Smith should receive $190,000.11

Under the terms of a protocol between the United States and the 
Dominican Republic of January 31, 1903, it was agreed that the latter 
should pay to the former $4,500,000 as full indemnity for the relin
quishment by The San Domingo Improvement Company of New York, 
The San Domingo Finance Company of New York, the Company of the 
Central Dominican Railway, and the National Bank of San Domingo 
(the two latter companies being owned and controlled by the San 
Domingo Finance Company) of all their rights and interests in 
certain properties, and in full settlement of all accounts, claims, and 
differences between the Dominican Government and the companies.12 
By the terms of the agreement three Arbitrators were appointed to 
determine the conditions of delivery of the properties referred to 
above, as well as the conditions and terms of payment of the amount 
agreed to be paid. The Arbitrators made their decision on July 14, 
1904. In brief, they decided that the debt and interest should be 
paid by means of customs revenues and port dues and should be 
secured by a first lien upon the Central Dominican Railway until its 
delivery to the Dominican Government as stipulated in the award.

8 1909 For. Rel. 460; ante, ch. VI, p. 1643.
9 1909 For. Rel. 463.

10 Ibid. 624-625; ante, ch. VI, pp. 1661-1662, n. 253.
11 Department of State, Mimeographed Press Release, May 16, 1929; Damages 

in International Law, vol. II, ch. V, pp. 1409, 1412.
12 1904 For. Rel. 270-285.
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In the event of the companies' failure to receive during any month 
the sum due, a financial agent appointed by the United States should 
have full power and authority to enter forthwith into possession of the 
customhouse at Puerto Plata, etc. Although the Dominican Govern
ment hesitated to acquiesce in the award, it was at length accepted, 
and in October 1904 a financial agent did assume actual possession at 
Puerto Plata.13 The award in this case is one of the most detailed, so 
far as concerns the mode of payment or compliance with the award, 
in the history of international settlements.14

An order on the National Bank of Haiti for $7,375, the amount of 
the second instalment due on the claim of Richard Allen (United 
States v. Haiti),15 was sent to the American Legation at Port-au- 
Prince in 1895. On presentment of the order at the bank payment 

was refused on the ground that an attachment (opposi- 
Attachment tion judiciaire) existed. Ultimately, an arrangement 

was made between the creditor levying the attachment, 
Mr. Devot, and Mr. Allen, and the attachment was lifted. Mean

13 In the Chorzdw Factory case (Germany v. Poland), the Permanent Court of 
International Justice stated (Sept. 13, 1928) that—

. . . jurisdiction as to the reparation due for the violation of an inter
national convention involves jurisdiction as to the forms and methods of 
reparation. If the reparation consists in the payment of a sum of money, 
the Court may therefore determine the method of such payment. For this 
reason it may well determine to whom the payment shall be made, in what 
place and at what moment; in a lump sum or maybe by instalments; where 
payment shall be made; who shall bear the costs, etc. It is then a question 
of applying to a particular case the general rules regarding payment, and 
the Court’s jurisdiction arises quite naturally out of its jurisdiction to award 
monetary compensation. [Publications of the Permanent Court of Inter
national Justice, Series A-No. 17, Collection of Judgments (1928) 61; I 
Hudson, World Court Reports (1934) 646, 688.]

14 On Jan. 14, 1925 an award of a conditional character (containing provision 
for the payment of $48,000 and interest from Jan. 5, 1920) was entered in the 
case of Katharine M. Drier (United States v. Germany) by the Mixed Claims 
Commission, established under the 1922 agreement. In that case realty located 
in Germany, belonging to the claimant, was, in May 1918, taken over under 
German exceptional war measures and in November 1919 sold at a price consid
erably below its actual value. With reference to the 1925 settlement Bonynge 
states in his Report of the work of the Commission that “This settlement was 
based on the understanding that claimant if unsuccessful in her private litigation 
then pending in Germany (seeking recovery of her property) would be entitled 
to a further award before the Commission.” The private litigation was dismissed 
in May 1925, and on April 5, 1929 an additional award of $250,000, with interest 
from May 10, 1918, was entered by the Commission. Bonynge’s Report (1934) 
140-141. Efforts on behalf of the claimant to procure further indemnity hav
ing proved unavailing, Congress authorized the Secretary of the Treasury to pay 
out of the German Special Deposit Account to claimant the sum of $160,000, 
plus interest from Jan. 1, 1920, by an act approved July 19, 1940, 54 Stat. 1341. 
See Martin’s Report (1941) 4-16.

15 1895 For. Rel., pt. II, pp. 814-817.



while, on June 21, 1895, Secretary Olney instructed JohnB. Terres,the 
American Minister to Haiti, that—

If the order upon the bank to which you refer was in terms payable to the dip
lomatic representative of the United States, it was not attachable, and the action 
of [the] Haitian court violates diplomatic privilege.

If the money was deposited in the bank in such way as to become lawfully 
attachable, the Government of Haiti simply fails to fulfill its obligation to pay 
the money to the Government of the United States.

While we do not expect the Haitian Government to apply arbitrary constraint 
to her courts, yet if, instead of delivering the money directly to the legation, she 
has placed it for the time being in such a position that the courts nfay lawfully 
take cognizance thereof, her liability remains the same and she is absolutely 
bound to make good the payment to our legation under any circumstances, since 
the debt of Haiti is one to the United States as a Government and not to the 
claimant as an individual.18

In 1903 local courts in Venezuela issued attachments against the 
award of the United States - Venezuelan Claims Commission in the 
case of Rudlojff (United States v. Venezuela). On January 9, 1904 
the Department of State instructed Herbert W. Bowen, the American 
Minister to Venezuela, to inform the Venezuelan Government that—

. . . the awards rendered by the said commission, in behalf of the claimants, 
who are United States citizens, are the property of the United States; that the 
Government of the latter can not recognize the validity of any attachment issued 
against its property in said awards; that said awards will be collected by the 
United States Government, and that it will make distribution thereof to what
ever parties it may find equitably entitled thereto, and that creditors having 
claims against claimants before the said commission who are United States citi
zens would be left to their ordinary recourse before the courts, and that an at
tempt by the creditors of such claimants to attach the said property of the United 
States Government would be inconsistent with the comity of States and in 
contravention of the principles of international law.17

While the claim of Charles J. Harrah (United States v. Cuba) 18 was 
being arbitrated in 1930 at Habana, a Cuban creditor of Harrah sued 
out an attachment against Harrah's right in the claim. A Cuban 
court ordered the appraisal and sale at public auction of Harrah's 
rights and they were bought in by the creditor for $500. The court 
ordered Harrah to appear and assign his rights to the buyer. Harrah 
refused to do this, taking the position that the claim was vested in 
the Government of the United States. When Harrah failed to 
appear, the court issued an order assigning his rights to the buyer.19 
The Department of Statd took the position (on June 6, 1930) 
that the matter was controlled by the agreement of October 1, 1929 
between the United States and Cuba, by the terms of which any award 
rendered in favor of Harrah was to be paid by the Cuban Government

18 Ibid. 816.
17 1904 For. Rel. 870. See Ralston’s Report (1904) 183.
18 MS. Department of State, file no. 437.11H23.
19 Ibid. /177.
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to the Government of the United States. It contended that the action 
of the creditors and the Cuban courts could not be allowed to interfere 
with the performance of the agreement.20 This position prevailed 
and the check in settlement of the claim (in the amount of $350,000, a 
figure adopted in a spirit of compromise) was transmitted to the Amer
ican Ambassador at Habana and, in turn, deposited in the Treasury 
of the United States.21

However, in July 1930, when settlement of the claim was about to 
be made, the Treasury Department of the United States was informed 

that the Cuban Government had a public-works tax 
Taxes of one fourth of one percent on all funds transferred

out of Cuba. The National City Bank, Habana 
Agency, listed this tax as a charge on the draft. The United States 
requested the remission of the tax on the ground that the transaction 
was one between the two Governments,22 and it was promptly 
remitted.23

On June 29, 1933 the Commission organized by the United States 
and Panama under the convention of July 28, 1926 24 * and the con
vention of December 17, 1932 26 made an award in the amount of 
$76,646.25 without interest, in the claim of Marguerite de Joly de 
Sabld,26 an American citizen. Prior to the date (July 1, 1936) upon 
which the amount to be paid by Panama to the United States under 
the terms of the agreement became due, Mrs. de Sabld died, and there
upon the chief of the Revenue Bureau of the Panamanian Government 
endeavored to collect an inheritance tax from the estate of Mrs. de 
Sabld assessed upon the amount of the award. The United States 
took the position that the award was made to the Government of the 
United States; that the amount of the award was payable to the 
United States; that prior to the payment of the amount due by 
Panama to the United States the award could not properly be con
sidered a part of the estate of Mrs. de Sabld; that the Government of 
Panama was without authority to determine the ultimate beneficiaries 
of the award; and that the Government of Panama would not be 
warranted in assessing an inheritance tax upon the amount awarded.27 
On October 23, 1934 the Supreme Court of Panama held:28

Regarding the inclusion of the sum to be paid by Panama in accordance with 
an award made in Washington, in the inventory of the estate of Mrs. de Sabld in

20 Ibid.7181.
21 Ibid. /190, /194. See also ibid. /251.
22 Ibid. /219.
23 Ibid. /229.
24 iy Treaties, Conventions, etc. (Trenwith, 1938) 4546.^
28 Ibid. 4552.
26 Hunt's Report (1934) 432, 450, docket 11.
27 MS. Department of State, file no. 419.11Sal/200-202.
« Ibid. /203, /204.



PAYMENT AND DISTRIBUTION 2041

Panama, its lack of basis is beyond doubt. If in accordance with the convention 
betweeh the two countries for the discussion of the disputed rights, reciprocal 
payments are to 'be made by one government to another, the sum of $76,646.25 
which Panama must pay the United States on behalf of the heirs of Mrs. de Sabld 
cannot be considered as subjected to Panamanian jurisdiction for the effects of 
the request made by the Chief of the Revenue Bureau. Until that sum is delivered 
by the United States to the heirs of Mrs. de Sabld, there is no reason to consider 
it as belonging to the estate, whose rights for indemnization are at present merely 
a prospect—the rights dependent upon the United States Government by reason 
of a contractual pact between the two countries.

RECEIPT OF INDEMNITY
When the settlement of a claim is private or quasi-official, the 

indemnity may be paid directly to the individual claimant or trans
mitted to him through a diplomatic or consular officer. In such 
cases the claim is between the individual claimant and the parties 
Payment to the concerned.29 However, when the claim is espoused 
claimant state by the claimant state and is presented and settled 
officially, either through the diplomatic channels or by arbitration,

29 In 1898 Felipe Scandella, an American citizen, was arrested and expelled 
from Venezuela in a summary and irregular manner. The President of Venezuela 
requested that the case be settled “outside of the diplomatic channels if possible". 
1898 For. Rel. 1137, 1139. Scandella was offered—and he accepted—$1,600 in 
cash and reimbursement for all his property which had been destroyed. He was 
also given liberty to return to Venezuela. The Department of State approved 
the settlement, although it was in the nature of a private one. Ibid. 1146-1447.

The claim that arose on Aug. 8, 1908 on account of the sinking of the American 
fishing schooner Maggie and May, as a result of a collision with the German 
cruiser Frey a off the coast of Nova Scotia, was settled informally by the German 
Foreign Office in 1912. The amount of 80,911.10 marks (the equivalent of 
$19,310.52) was paid to the American Ambassador in Berlin on Apr. 11, 1912. 
Of this sum $10,949.95 was paid on behalf of Mrs. Isabella McEachern, the widow 
of Captain Alexander McEachern of the schooner Maggie and May, because of 
his death and for the loss of his property, and $8,360.57 was paid on behalf of 
the owners of the schooner. Ibid. 462.11M27/72, /74. The Foreign Office 
requested the American Embassy “to cause the money to be paid out to the 
claimants". An amount of $17,475.10 was also paid by Germany on account of 
the death or injury of twelve of the British crew of the vessel to the British 
Embassy in Berlin. The Department of State instructed the American Ambas
sador (a) to send the draft directly to the American claimant, Fred L. Davis, 
part owner of the schooner, who was also given a power of attorney authorizing 
him to receive and receipt for the money due Mrs. McEachern, and (b) to take a 
receipt for the payment in triplicate, one copy to be given to the Foreign Office, 
one to be retained in the Embassy's files, and the third to be sent to the Depart
ment of State. This was done. Ibid, numerical file no. 15057; ibid, file no. 
462.11M27/77, /84. ■

The case of Louis Belmont (United States v. Haiti), whose goods were wrongfully 
seized in 1913 in Haiti because of alleged smuggling, was settled for $1,200 through 
the unofficial good offices of the United States. Belmont gave a power of attorney 
to the American Consul, authorizing him to collect the amount of the claim from 
the Haitian Government, and a list of certain payments to be made for his account. 
When the time arrived for the settlement, the Haitian Government insisted that
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the claim is one between states and the money is payable to the claim
ant state.30
the American Minister receive the money and give his receipt for it. This was 
done and a draft for the balance due was sent to the Department of State by the 
American Minister for transmission to Belmont. Ibid. 438.11 B. 41/1.

In 1912 the Amazon Wireless Telegraph and Telephone Company, a Maine cor
poration of which E. C. Benedict was president, submitted a claim against Brazil 
in the amount of $1,500,000. The complaints of the company were presented 
informally by the United States to the Brazilian Government. Ibid. 832.74 Am 1. 
On Mar. 22, 1913 it was agreed, through the use of the good offices of the 
American Ambassador, Edwin V. Morgan, that Brazil should purchase the rights 
and property of the company for $680,000. Ibid. 832.74 Am 1/47, /48. This 
amount was paid by Brazil through the American Ambassador, who was author
ized to receive the money by the claimant, by means of a sight draft dated June 
3, 1913, drawn on the New York agent of a Brazilian bank to the order of the 
company. The Ambassador remitted the draft directly to the company’s repre
sentative (E. C. Benedict) in New York through the clerk of the Embassy, who 
was leaving for New York and there procured a receipt from Mr. Benedict which 
he transmitted to the Department of State. The American Ambassador gave 
a receipt for $680,000 to the Brazilian Treasury and he also obtained a receipt 
from the clerk of the Embassy for the same amount. Ibid. /60, /62. On June 
14, 1913 the American Ambassador received a further sight draft for $6,764.34 
from the Brazilian Government, drawn by the London and Brazilian Bank of 
Bio de Janeiro on the agent of the bank in New York city and payable to the order 
of the company, for the expense, during the month of March 1913, of maintaining 
the wireless stations in the Amazon valley which had been purchased. The 
American Ambassador also gave a receipt for this draft, which he sent directly 
to the Department of State which in turn forwarded it to the company. Ibid. /63.

The claim of Philip W. Chamberlain (United States v. Guatemala) for $32,500 
with interest for the payment of certificates given by Guatemala for the construc
tion of the Iztapa Railway, 10 years previously, was settled on June 20,1907(through 
the informal good offices of the American Minister to Guatemala) for $22,000, 
payable in 3 equal instalments at 6-month intervals beginning June 30, 1907. 
MS. Department of State, 22 Instructions, Central America, no. 273, p. 697; 
numerical file no. 179/5,/8-9. On June 29, 1907 the Department of State directed 
that all payments in this case should be forwarded to the Secretary of State. Ibid. 
/7. When inquiries were made at the request of the attorneys for the claimant, 
Hopkins & Hopkins, regarding the payment of the first instalment, the cost of the 
telegrams ($17.50) was charged to the attorneys. Ibid. /12. The instalments 
were paid by sight drafts on New York banks, endorsed by the American Minister 
to the Secretary of State. The first draft was endorsed to “Hon. Elihu Root”, 
whereupon instructions were sent to make all checks or drafts on official account 
payable to the order of the “Secretary of State”. The drafts were, in turn, 
endorsed by the Secretary of State to the Secretary of the Treasury and were 
deposited in the “trust fund” of the “Claim of P. W. Chamberlain”. On July 26, 
1907 the attorneys for Chamberlain asked that the Secretary of State request the 
Treasury Department to issue its warrant for the sum received to “P. W. Chamber
lain, Hopkins & Hopkins, attorneys in fact”, based upon powers of attorney from 
the claimant filed in the Department of State. The Department declined (Aug. 
7, 1907) thus to request the Secretary of the Treasury, stating that—

It has been the practice of the Department in other cases where similar 
powers of attorney have been presented by counsel, to make warrants payable

30 Footnote on p. 2043.
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In many early cases drafts in payment of claims were drawn to 
the order of the diplomatic or consular representative receiving the
Footnote 29—Continued.

to the order of the claimant, and it does not feel warranted, in the present 
instance, in departing from the customary practice. [Ibid. /15.]

The warrants were made to order of the claimant and handed to the attorneys.
On Sept. 19, 1907 Hopkins & Hopkins requested that the two remaining obliga

tions issued by the Government of Guatemala, for $6,954.16 each, maturing on 
Dec. 31,1907 and June 30,1908, respectively, be delivered to Chamberlain, through 
the medium of the Department of State, in order that he might discount them and 
thus secure the use of the corresponding capital. In reply, the Department of 
State, on October 4,1907, stated that—

inasmuch as the settlement of the claim was effected by representatives of the 
governments of the United States and Guatemala, it is thought that the sug
gestion that these future obligations be endorsed to the claimant before they 
become due, which would give him the opportunity to negotiate them upon 
the market, and realize upon them at a discount, is hardly in keeping with the 
scrupulous courtesy which one government has reason to expect from another. 
[Ibid. /18.]

80 Claims of seven Americans in the original amount of $4,857.23 gold, which 
had their origin in the Shanghai Mixed Court riots of Dec. 18, 1905, were for
mally presented by the United States against China on Mar. 14, 1908 for the 
total amount of $889.73 gold. 1908 For. Rel. 146-151; ms. Department of State, 
numerical file no. 10388. The claims were paid by the Chinese Government to 
the United States Consul General at Shanghai, Charles Denby, on June 19, 1908, 
in the total amount claimed. A bill of exchange in this amount, drawn by the 
International Banking Corporation, Shanghai, on the International Banking 
Corporation of New York, was forwarded to the Secretary of State, who trans
mitted it to the Secretary of the Treasury to be credited to the trust fund, “Chi
nese Indemnity for losses on account of riots in Shanghai, 1905”. When the 
Secretary of State had determined upon the proper distribution of the amount 
received among the seven claimants (he accepted without change the findings 
and report of the Consul General at Shanghai as to the distribution) seven Treas
ury warrants drawn in favor of the respective claimants were sent to the Consul 
General at Shanghai. Ibid. 10388/25-36.

In 1909 Panama paid $5,000 for the benefit of Messrs. R. F. Smith ($2,500),
E. P. Dieter ($1,500) and C. A. Lutz ($1,000), officers of the U.S.S. Columbia, 
who were maltreated and arrested on June 1, 1906 at Col6n, Panama, by the 
Panamanian police. In the case of the U.S.S. Buffalo (United States v. Panama), 
the Government of Panama also paid (in 1909) $8,000 for the benefit of the 
Heirs of Charles Mattock alias Charles Rand, who was fatally injured during an 
encounter between sailors of the vessel and natives of Panama, and $1,000 for 
Joseph Cieslik, who was injured during the same affray. 1909 For. Rel. 472, 486, 
494. The total amount ($14,000) was paid by Panama by means of a draft, pay
able at 90 days’ sight, drawn on William Nelson Cromwell, the fiscal agent of 
the Republic of Panama in New York city, to the order of the American Minister 
to Panama. Ibid. 492. The draft was transmitted to the Secretary of State and, 
in turn, sent by him to the Secretary of the Treasury for collection, the proceeds 
to be covered into the Treasury as a trust fund. The claims were paid from 
this fund by Treasury warrants. MS. Department of State, numerical file no. 
15778/89-93.
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payment and transmitted by him, duly endorsed, to the Secretary 
of State, to be in turn endorsed by him for the benefit of those inter
ested in the payment of the claims.

Under the terms of the act of Congress approved February 27, 
1896 31 it was provided that—

Act of 1896 Hereafter all moneys received by the Secretary of State from
foreign governments and other sources, in trust for citizens of 

the United States or others, shall be deposited and covered into the Treasury.
The Secretary of State shall determine the amounts due claimants, respectively, 

from each of such trust funds, and certify the same to the Secretary of the Treas
ury, who shall, upon the presentation of the certificates of the Secretary of State, 
pay the amounts so found to be due.

Each of the trust funds covered into the Treasury as aforesaid is hereby appro
priated for the payment to the ascertained beneficiaries thereof of the certificates 
herein provided for.

The act has been interpreted by the Department of State to mean 
that, when money paid in settlement of a claim has not been “received” 
by the Secretary of State but has been paid, instead, to a representative 
of the Government of the United States in a foreign country, the 
money need not then be transmitted to the Department, unless this is 
specifically directed, and that it may be paid to the claimant in the 
foreign country upon appropriate instructions from the Department 
of State. The interpretation obviates losses from fluctuation in 
exchange on account of the transmission of the funds.

If the money is sent to the Secretary of State in the form of a check 
or draft, it is usually accompanied by a request that the Secretary 
transmit the money to the interested parties and procure a receipt for 
the release of the respondent government from liability for the 
sum named.

Under the act of 1896 it is the practice of the Department of State 
to designate and direct payment to the persons who in the judgment 
of the Department are the beneficiaries of the fund received. Usually 
they are the persons in whose behalf the claim has been prosecuted 
and in whose favor the award has been made, or their heirs or assignees. 
Other persons asserting legal or equitable interests in the fund—other 
than those who are ascertained clearly to be entitled to the award or
Footnote 30—Continued.

The first ten annuities received from Mexico by the United States in conformity 
with the award of Oct. 14, 1902 of the arbitral Tribunal at The Hague in the 
Pious Fund case were paid through the Department of State and transmit
ted by that Department to the Treasury Department for payment. When the 
eleventh annuity became due in 1913, because of the high rate of exchange between 
Mexico and the United States the amount paid was deposited in Mexican money 
by the American Charg6, under the instructions of the Department of State, in a 
bank at El Paso, Texas, subject to the order of the Archbishop of San Francisco, 
MS. Department of State, file no. 412.11 P 68/44, /48.

81 29 Stat. 28, 32.



a portion thereof—may prosecute their claims against the payees in 
the appropriate courts.

Creditors of the beneficiaries are remitted to the courts for the deter
mination of their rights.32 If a corporation is the party claimant and 
the beneficiary of the award, the Department deals only with the 
corporation, and creditors and stockholders alike are remitted to the 
appropriate courts for the settlement of any disputes as to the ulti
mate ownership of the amount received.

No formal procedure is followed by the Department of State in 
establishing the right of a beneficiary to a fund. A person claiming 
to be a beneficiary is required simply to furnish a statement ade
quately setting forth his interest, accompanied by such documentary 
evidence or other proof as may be necessary to establish that interest. 
Proper legal assignments are required of assignees of beneficiaries 
before payment is certified to them.

J. Reuben Clark stated in his opinion of August 14, 1912, relating to 
the distribution of the money received from Chile in payment of the 
award in the matter of Alsop & Company (United States v. Chile), that:33

Prior to the statute [of Feb. 27, 1896] funds received from foreign governments 
in settlement of American claims had either been dealt with pursuant to and in 
accordance with some special direction of Congress (e. g., French Convention of 
1831; Mexican Convention of 1839; Brazilian Convention of 1849; Alabama 
Claims, 1871; Mexican Convention of 1868), or the Secretary of State had dis
tributed the fund without such special authority, and apparently under the 
general powers possessed by him through the President to conduct our foreign 
relations, which has been considered, rightly it is thought, to include the adjust
ment and settlement of the claims of American citizens against foreign govern
ments, including payment of the funds received to the parties suffering the injury.

A study of the statute makes it clear that the whole question of the extent of 
the jurisdiction conferred by this law upon the Secretary of State depends upon 
the meaning and interpretation to be given to the word “claimants” as used 
therein—the question being, What persons or classes of persons are to be held as 
covered by it?

32 In a letter of Jan. 18, 1938, Messrs. Wentz & Bailey, attorneys, requested the 
Department of State to deduct, from any amounts payable to certain claimants 
(their clients) in the distribution of funds that had been or might be received from 
Canada as indemnity in the Trail Smelter case, the amounts due them as fees 
under oral agreements relating to the claims. In reply the Department stated:

... in the absence of assignments to your firm ... , of court
judgments in your favor, or of written authorizations from the claimants to 
the Department covering the fees in question, the Department would be 
without authority to take cognizance of the contractual relationships to 
which you refer in making distribution of the funds. [Green H. Hackworth, 
Legal Adviser, to Messrs. Wentz & Bailey, Feb. 5, 1938, ms. Department of 
State, file no. 711.4215 Air Pollution/901.]

83 J. Reuben Clark, Distribution of Alsop Award by the Secretary of State „ 
(1912) 35-38, 39. For a discussion of the case of Alsop & Co. (United States vm 
Chile), see ante, ch. VI, pp. 1662 et seq.
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It must, in the first place, be said that an examination of this question makes it 
quite evident that, under the cases, the persons who have interests in any such 
fund as this may be readily classified in two groups: (1) those having initial or 
primary rights, that is, those who have rights by reason of having suffered the 
injury at the hands of the foreign government, who will, under normal conditions, 
be those for whom this Government intervenes; and (2) those who have secondary 
or derivative rights, that is, rights arising either by operation of law or out of 
transactions between themselves and the persons having the primordial rights. 
These will be such rights, for example, as result from inheritance, assignments, 
bargain and sale, etc.
.......

... It Was the consistent policy of the Department prior to the enactment 
of the Statute of 1896 to refer contesting parties to the courts (1 Op., 681; 5 Op., 
135; id., 670; Bayard v. White (1888) 127 U. ,S., 246; Porter v. White (1888) 128 
U. S., 235; 21 Op. Solicitor, 404), though at the same time the Department has, 
where no dispute existed between the parties as to their rights, paid out all or 
parts of any given award to persons standing in such derivative relation as 
assignee or vendee.

Does the statute, using the term in connection with municipal law, alter the 
primary meaning of the word?

It seems . . . clear . . . that the term “claimant” is, in international 
affairs, used both by the executive and the courts primarily to indicate those 
having the primordial interest in the claim; i. e., those who suffered the injury at 
the hands of the foreign government. This being true, the Secretary's jurisdic
tion under the Statute of 1896 would, as far as the use of this term is concerned, 
appear to be confined to determining who those are who suffered the direct 
injury at the hands of the foreign government, and the amounts respectively 
due them in adjustment of such injury.

DISTRIBUTION OF INDEMNITY
CONTROL BY GOVERNMENT

The claim is not only subject to the control and discretion of the 
claimant state during the period of negotiation for its settlement,84

M See the letter from the Secretary of State (Frelinghuysen) to John Mullan 
and George A. King, Feb. 11, 1884, which reads in part as follows:

I have to acknowledge the receipt of your letter of the 23d ultimo, 
relating to the case of William H. Frear vs. The Republic of France, now 
pending in the French & American Commission. You state that at your 
instance a motion was made before the Commission by the Agent and 
Counsel for the United States that you or one of you or your associates be 
allowed a hearing in the case in addition to such argument as he might 
present; which motion was refused. You add that you know of no “judicial 
or quasi-judicial tribunal sitting in the United States that is competent to 
be created under the Constitution and laws of the United States and its 
Treaties to hear and finally determine the private claims and private griev
ances of private citizens of the United States” where a claimant cannot be 
heard by his own Counsel. You therefore request that you may be appointed 
special associate Counsel of the United States to represent this particular case.
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whether through diplomatic channels or by arbitration, but is also 
subject to the control and discretion of the claimant state after the 
latter’s receipt of any monetary award. It has been repeatedly held 
that money collected by the Department of State on claims of Ameri
can citizens against foreign governments represents amounts due by 
the foreign government to the Government of the United States and 
that the money remains subject to the control of the Secretary of State 
until payment is authorized by him.35 Payment rests within the dis
cretion of the Secretary of State and is not a mere ministerial act which 
may be controlled by the issuance of a writ of mandamus. The Su
preme Court of the United States has held that a petition for a writ of 
mandamus to compel the Secretary of State to pay money to claimants 
will not be granted.36 It has also been held that when money has been
Footnote 34—Continued.

In reply, I have to inform you that the claims presented to the French 
Commission are not private claims but governmental claims, growing out of 
injuries to private citizens or their property, inflicted by the government 
against which they are presented. As between the United States and the 
citizen, the claim may in some sense be regarded as private, but when the 
claim is taken up and pressed diplomatically, it is as against the foreign 
government a national claim.

Over such claims the prosecuting Government has full control, it may as 
a matter of pure right refuse to present them at all, it may surrender them 
or can compromise them without consulting the claimants. Several instances 
where this has been done will occur to you, notably the case of the so-called 
“French spoliation Claims”. The rights of the citizens for diplomatic redress 
are as against his own not the foreign Government. . . . The Commission 
is not a judicial tribunal adjudging private rights but an international tribu
nal adjudging national rights.

[MS. Department of State, National Archives, 149 Domestic Letters 
653-654.]

The Government may use the claim as a set-off or counterclaim in adjusting 
claims against it, and it may investigate the claim even after the receipt of the 
money. See William Gray, Administrator v. United States, 21 Ct. Cls. 340 (1886); 
Thomas Cushing, Administrator v. United States, 22 Ct. Cls. 1, 31 (1886); Charles 
Francis Adams, Jr., Administrator [the schooner Jane, Snow master]’ v. United 
States, 23 Ct. Cls. 226, 253, 254 (1888); The United States v. La Abra Silver Mining 
Company, 29 Ct. Cls. 432 (1894); VI Moore's Dig. 615-628; and Damages in Inter
national Law, vol. I, ch. I, pp. 275 et seq. See also Richard W. Meade, Adminis
trator v. The United States, 2 Ct. Cls. 224, 275 (1866); 9 Wall. 691 (1869).

85 Frelinghuysen, Secretary of State v. Key, La Abra Silver Mining Company v. 
Frelinghuysen, Secretary of State, 110 U.S. 63 (1884); The Great Western Insurance 
Company v. United States, 19 Ct. Cls. 206 (1884), affirmed in The Great Western 
Insurance Company v. United States, 112 U.S. 193 (1884); United States v. Weld, 
127 U.S. 51 (1888); Williams v. Heard, 140 U.S. 529 (1891); United States ex rel. 
Boynton v. Blaine, 139 U.S. 306 (1891); United States v. La Abra Silver Mining 
Company et al., 29 Ct. Cls. 432 (1894); La Abra Silver Mining Company v. United 
States, 175 U.S. 423, 458 (1899); VI Moore's Dig. 1012-1027; J. Reuben Clark, 
Distribution of Alsop Award by the Secretary of State (1912) 12-45.

u Frelinghuysen v. Key, La Abra Silver Mining Company v. Frelinghuysen, 
110 U.S. 63, 76 (1884) (“it was within the discretion of the President to negotiate
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received from a foreign government and invested by the United States, 
mandamus will not lie to compel the payment of the accrued interest 
to the individual claimants.37
Footnote 36—Continued.
again with Mexico in respect to the claims, and ... as long as the two govern
ments are treating on the questions involved, he may properly withhold from the 
relators their distributive shares of the moneys now in the hands of the Secretary 
of State”); Bayard v. United States ex rel. White, 127 U.S. 246, 250 (1888) (“The 
Secretary of State, in view of such litigation [concerning claims to the award], 
was not bound to decide between such conflicting claims, after he had notice of 
them, and that they were in litigation, and when his decision might, perhaps, be a 
different one from what that of the court would be in the litigation. The writ of 
mandamus is a remedy to compel the performance of a duty required by law, 
where the party seeking relief has no other legal remedy and the duty sought to 
be enforced is clear and indisputable”); United States ex rel. Boynton v. Blaine, 
139 U.S. 306, 319 (1891) (“The writ of mandamus cannot issue in a case where its 
effect is to direct or control the head of an executive department in the discharge 
of an executive duty involving the exercise of judgment or discretion”).

37 On Oct. 16, 1885 the Secretary of State (Bayard) wrote to Coudert Brothers, 
declining to allow certain claimants to participate in the interest on moneys re
ceived from Spain which had been invested by the United States. Secretary 
Bayard said:

I perceive no reason . . . for reversing the decision of the Department 
under which the retained five per centum of the Cuban indemnity awards has 
been paid to the claimants without the interest accruing thereon by reason 
of the investment of the funds while held in trust.
*••*...

The precedents of the Japanese indemnity fund on the one hand, and the 
Alabama Claims fund, to which you refer, on the other, show that Congress 
has exercised its discretion in the premises in each case. It may be remarked 
further that in the case of the returned Chinese Indemnity fund, Congress 
applied a part of the accrued interest to the satisfaction of the claim of an 
American citizen against China.

It is, I hold, res adjudicala, that the Secretary of State has not discretionary 
power to dispose of the accumulations resulting from investments made in 
pursuance of the Act of 11th September 1841 [Rev. Stat., sec. 3659].

[MS. Department of State, National Archives, 157 Domestic Letters 375.]
By the agreement of Feb. 11-12, 1871 between the United States and Spain, 

claims of American citizens were submitted to arbitration. A substantial award 
was made by the Commission in favor of Joaquin Garcia de Angarica. It was paid 
by Spain to the Secretary of State, who, in turn, paid out all but 5 percent of the 
amount collected. This percentage was retained until the Government of Spain 
should make provision for payment of the expenses of the Commission according 
to the terms of paragraph 6 of the agreement. II Malloy 1661, 1663. The 
5 percent of the amount of the award was later paid without interest to Angarica. 
His executrix then petitioned the Supreme Court of the District of Columbia for 
a writ of mandamus to require the Secretary of State to pay interest on the 
amount retained. The court held that mandamus would not lie and the Supreme 
Court of the United States sustained the decision. Angarica v. Bayard, 127 U.S. 
251 (1888).

At the time that Venezuela paid 15 percent ($410,847.49) of the amount held 
to be due the United States pursuant to the awards of the Commission estab-
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Under the terms of a protocol of September 9, 1909 the Government 
of Venezuela agreed to pay $385,000 in gold coin to the United States 
on behalf of the Orinoco Corporation and its predecessors in interest,38 
on account of the confiscation by the Venezuelan Government of a min
ing concession granted in 1883 for a period of 99 years to Cyrenius C. 
Fitzgerald (assignor of the Manoa Company, Limited, in turn the 
assignor of the Orinoco Company, which was the assignor of the 
Orinoco Company, Limited, the assignor of the Orinoco Corporation).39 ^

In 1897 the Orinoco Company, Limited, had leased or granted to 
the Orinoco Iron Company the exclusive right to mine and ship iron 
ore in the area covered by the concession. The lessee expended at 
least $175,000 in the development of the concession. The Orinoco 
Company, Limited, then notified the Orinoco Iron Company, which 
was in possession of the area, that the agreement of lease or grant 
between them was terminated on the ground that the latter had failed 
to comply with the contract. Also, about this time the Orinoco 
Company, Limited, assigned all its assets to a new company, the 
Orinoco Corporation, organized by officers of the Orinoco Company, 
Limited, and others.

The Orinoco Corporation and its predecessors in interest, including 
the Orinoco Company, Limited, filed a claim against Venezuela with
Footnote 37—Continued.
lished by the two Governments under the convention of Apr. 25,1866, $177,360.27 
was distributed to the claimants, citizens of the United States, by the Department 
of State. The remaining $233,487.22 was invested in Government bonds and 
drew interest. The awards of the Commission were impeached for fraud and a 
new Commission was established in accordance with the conventions of 1885 and 
1888 to rehear these cases. Under article X of the convention of 1885 it was 
provided that at the conclusion of the labors of the Commission, the moneys in 
the Department of State “actually received from the Government of Venezuela 
on account of the awards of the former Mixed Commission”, should be distributed 
pro rata to the claimants who received favorable awards under the new convention. 
II Malloy 1858, 1863.

When the question arose whether the interest on the investment of the moneys 
so received should be paid to the claimants, the Department of State took the 
position that the convention did not apply to the interest and that, if interest 
should be paid, legislative authority would have to be given for the Secretary of 
State to make the payments. The Acting Secretary of State (Wharton) to 
Francisco P. de Suarez, Secretary of the Venezuelan Claims Commission, Aug. 25, 
1890, ms. Department of State, National Archives, 178 Domestic Letters 699, 700
702; the Secretary of State (Gresham) to Crammond & Kennedy, May 23, 1893, 
ibid. 192 Domestic Letters 99-100.

By an act of Congress of Jan. 21, 1895 it was provided that the accretions of 
interest on the investment of the money received under the previous awards, 
as well as the principal of the said fyind, should be credited to the Government of 
Venezuela on account of the new awards. 28 Stat. 635. The accretions 
amounted to $117,502.93. S. Kept. 330, 53d Cong., 2dsess.;H. Rept. 1360, 53d 
Cong., 2d sess.

88 1908 For. Rel. 778-780; 1909 idem 626-629.
n See also ante, ch. VI, pp. 1660-1661.
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the Department of State on account of the cancelation—in 1906—of 
the Fitzgerald concession, relying upon the performance of the Orinoco 
Iron Company as satisfying performance under the concession. It 
was represented to the Department of State and to the Venezuelan 
Government that the Orinoco Iron Company had abandoned its con
tract with the limited company after its forcible dispossession and 
that all the iron company’s property had become the property of the 
Memorialist.

Under the terms of the protocol of 1909, as stated ante, Ven
ezuela agreed to pay $385,000. When the last $56,250 had been 
covered into the Treasury of the United States by the Secretary of 
State, the Orinoco Iron Company filed a bill in the Supreme Court of 
the District of Columbia to restrain the Secretary of the Treasury and 
the Treasurer of the United States from paying the fund still remaining 
in the Treasury to the Orinoco Company, Limited, and its receiver, 
in accordance with the certificate of the Secretary of State; and asked 
that a receiver be appointed to hold the fund while the right of the 
complainant to appropriate the fund to its claim was being litigated. 
The limited company and its receiver were made parties and the issue 
between the companies was decided in favor of the iron company, 
the Supreme Court of the District and the Court of Appeals 40 finding 
that the iron company was entitled to at least $175,000 of the $385,000 
received from Venezuela and that the Orinoco Company, Limited, in 
ignoring and denying the rights of the Orinoco Iron Company had 
appropriated the equitable interest of the latter. The injunction 
granted was made permanent, a receiver was appointed as requested, 
and the Secretary of the Treasury was directed to pay the $56,250 to 
such receiver, who was authorized to execute a full acquittance of the 
United States.

The Orinoco Company, Limited, et al., appealed the case to the Su
preme Court, where it was dismissed with costs.41 The Secretary of 
the Treasury also appealed the case separately to the Supreme Court, 
which affirmed the decree of the Court of Appeals in favor of the iron 
company. {Mellon, Secretary of the Treasury of the United States, et al. 
v. Orinoco Iron Company.4*)

Chief Justice Taft, delivering the opinion for the Court, stated 
inter alia:43

40 Orinoco Co., Limited, et al. v. Orinoco Iron Co., 54 App. D.C. 218 (1924).
41 Orinoco Company, Limited, et al. v. Orinoco Iron Company, 265 U.S. 598 

(1924).
42 266 U.S. 121 (1924). The Court held that the duty of the Secretary of the 

Treasury in this regard was entirely ministerial. Ibid. 125, 126-127. It relied 
largely on the case of Houston, Secretary of the Treasury, et al. v. Ormes, Adminis
trator of Lockwood, 252 U.S. 469 (1920).

48 266 U.S. 123-124 (1924).



. . . The Secretary of State, in a letter to the counsel of the Orinoco Iron 
Company said in answer:

“I desire to say that the Department of State, in making its determination 
as to the distribution of awards or settlements of international claims, is 
always guided by certain fundamental rules, which may be roughly stated 
as follows:

“The awards are distributed among the original claimants showing them
selves entitled thereto, or to the heirs, representatives, devisees, or legal 
assignees of such claimants. On occasion the Department also makes pay
ments to such other persons in such amounts as the parties above indicated, 
being determined, shall agree and direct. Except as to such claimants claim
ing to share in the award as claimants, or their heirs, devisees, representa
tives, or legal assignees claiming to share in the award by reason of such rela
tionship to such claimants, all parties who allege claims against the fund itself, 
as also all creditors of such claimants, or of their heirs, devisees, representa
tives, or legal assignees, are in accordance with the uniform rule and practice 
of the Department remitted to the courts for the enforcement of the rights 
of which they consider themselves possessed, or to private agreement with 
the parties in interest,—as they may be advised.”

PAYMENT AND DISTRIBUTION 2051

NATURE OF INDIVIDUAL CLAIMANT’S INTEREST

The nature of the interest possessed by the individual claimant in 
a claim,44 45 either before or after its payment to the claimant state, has 
been variously described and defined.

In the case of Rustomjee v. The Queen, decided by the Court of 
Queen’s Bench on January 28, 31, 1876, the claimant, a British 
subject previously resident in China, alleged that in 1838 certain 
Chinese merchants owed him $34,230.92, which he was unable to 
collect by reason of the provisions of the treaty of August 29, 1842 
between Great Britain and China whereby China agreed to pay 
$3,000,000 to Great Britain on account of debts due British mer
chants.46 Various unsuccessful applications had been made for pay
ment. Rustomjee asked for a petition of right and prayed that the 
Queen should be directed to pay to him the said sum, with interest, 
together with the costs of the petition. It was held in the lower court 
that a petition of right would not lie.

The Court of Appeal, on December 21, 1876, affirmed the decision 
of the Queen’s Bench Division in favor of the Crown.40 Lord Chief 
Justice Coleridge delivered the unanimous judgment of the court, 
stating inter alia that47—

. . . The money was paid to the British government, not for British sub
jects, but “on account of debts due to British subjects.” It was paid as a lump

44 In this connection, see Campbell v. Mullett, Williamson v. Longmead [Lang- 
mead], 2 Swans. 551 (1818-19).

451 Q.B.D. 487, 492, 493, 495-498.
48II Q. B. D. 69.
47 Ibid. 73, 74.
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sum in round figures. No specific sum was ever ascertained, either between 
the two governments, or between the British government and the suppliant, as 
the amount of the suppliant’s claim, and it is plain that no such specific sum was 
ever considered between the Plenipotentiaries who negotiated the treaty. It is 
not, therefore, correct to say, as the suppliant does in his petition, that this 
money was ever paid to the Plenipotentiaries of the Queen “for the purpose of 
paying his claim;” it was never received for such a purpose; . . .

We do not, indeed, doubt that, on the payment of the money by the Emperor 
of China, there was a duty on the part of the English Sovereign to administer 
the money so received according to the stipulations of the treaty. But it was 
a duty to do justice to her subjects according to the advice of her responsible 
ministers; not the duty of an agent to a principal, or of a trustee to a cestui que 
trust. If there has been a failure to perform that duty, which we only suggest 
for the sake of argument, it is one which Parliament can and will correct: not 
one with which the Courts of Law can deal.

In the case of Cornelius Comegys and Andrew Pettit v. Ambrose 
Vasse,** decided in 1828, the Supreme Court of the United States 
stated that the claimant had a “right to compensation, in the eye of 
the treaty . . . just as perfect, though the remedy was merely by 
petition, as the right to compensation for an illegal conversion of 
property, in a municipal court of justice”—“an interest, or at all 
events, a possibility coupled with an interest”.49 In the case of 
William Judson v. William W. Corcoran,60 decided in 1854 by the 
Supreme Court, Justice Catron (speaking for the Court) described 
the claim, which had been assigned, as “a right depending on an 
equity against the Government of Mexico”, “an equitable title”, 
“a chose in action”, or an “equity”.* 60 61 In the case of Charles F. 
Mayer, surviving Permanent Trustee of John Gooding, v. William 
Pinkney White, Administrator de bonis non of John Gooding and 
Robert M. Gibbes and Charles Oliver, surviving Executors of Robert 
Oliver, deceased,62 decided in 1860, it was held, Justice Nelson deliver
ing the opinion of the Supreme Court, that a claim of a citizen of the 
United States against Mexico that had been made the subject of diplo
matic negotiation in 1829 and finally settled under the claims con
vention of 1839 was “a demand” constituting “a right of property 
or interest” which passed by assignment under insolvency proceed
ings.63 In the case of Phelps v. McDonald,64 decided in 1878, the 
Supreme Court described the claim as a “right” to money “no matter 
how remote or uncertain the time of payment”, capable of assign

481 Pet. 193.
«Ibid. 217, 219.
6017 How. 612.
* Ibid. 613, 614, 615.
62 24 How. 317.
» Ibid. 322.
« 99 U. S. 298.
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ment.66 67 In the case of The Great Western Insurance Company v. 
United States,56 decided in 1884 by the Court of Claims, it was held 
that, when money is received from a foreign government pursuant to 
a treaty for the satisfaction of claims of American citizens, a trust 
arises only when so declared by treaty or statute. The court said 
that “As between the United States and an individual there can be 
no such thing as an implied or constructive trust, irrespective of 
written law.” 57

Whatever the nature of the legal interest possessed by the indi
vidual claimant in a claim against a foreign government, and however 
it may be defined or described, it is assignable.68

The legal relation between the government and the individual 
claimant, or between a plurality of assignees, is determined according 
to the municipal law of the claimant state.69

Against the award rendered by the Commissioners appointed in 
accordance with article VII of the Jay treaty (1794), in the case of 
the Somerset, in favor of John R. Livingston, William Henderson, 
Messrs. Clarkson & Cross, and Charles Miller, Livingston claimed 
£54, which, in the report of the assessors appointed by the Commission, 
had apparently been considered the property of Charles Miller. 
It was alleged by Livingston that Miller had no right to that sum and 
that it was the property of Clarkson & Cross, of whom he was the 
assignee. Therefore the Secretary of State requested the opinion of 
the Attorney General as to whether “the award and papers in that 
case, herewith enclosed, justify the payment of this sum of £54

56 Ibid. 304.
56 19 Ct. Cls. 206.
67 Ibid. 217.
68 Mary Lewis, Administratrix of Stephen J. Lewis v. Edward R. Bell, Assignee 

of I. Bell, Junior, 17 How. 616 (1854); Peugh v. Porter & Another, 112 U.S. 
737 (1885); Williams v. Heard, 140 U. S. 529 (1891). See Blagge v. Batch 
and Brooks v. Codman, 162 U.S. 439, 457 (1896), where Congress, by an act 
approved Mar. 3, 1891 (26 Stat. 908), declined to treat the French spoliation 
claims as property assignable as other choses in action and expressly provided 
that the awards of the Court of Claims in those cases should be made to the 
next of kin instead of the assignees in bankruptcy.

“All transfers and assignments of any claim upon the United States . . . 
shall be absolutely null and void, unless they are freely made and executed in the 
presence of at least two attesting witnesses, after the allowance of such a claim, 
the ascertainment of the amount due, and the issuing of a warrant for the pay
ment thereof.” Rev. Stat., sec. 3477; 31 U.S.C., sec. 203.

In connection with the assignment of claims, see Damages in International Law, 
“Nationality”, vol. I, pp. 94 et seq.

59 As to the prerogative of the courts, see: 1 Op. Att. Gen. 681 (1824); Corne
lius Comegys and Andrew Pettit v. Ambrose Vasse, 1 Pet. 193, 212 (1828). See 
also the case of John S. Williams, Administrator of James Williams, v. Robert 
M. Gibbes and Charles Oliver, Executors of Robert Oliver, 17 How. 239 (1854).
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to Mr. Livingston”? The Attorney General, John Breckenridge, in 
an opinion of December 24, 1805, replied:80 81

The award being rendered in favor of several persons, who do not appear to be 
in partnership, the right to its amount is in all collectively, and not in any indi
vidually; of consequence the right to transfer must be in all. No transfer from 
Miller is produced. Evidence to show (as has been attempted in this case) that 
Miller had never any interest in this sum, (nor, indeed, in the award,) and that 
it was so understood by the commissioners, is, I conceive, wholly inadmissible. 
This would be going into a re-examination of the matters referred to and decided 
on by the commissioners, of which, under the treaty, they had the exclusive and 
final jurisdiction.

It would be contesting the verity of the award, by setting up a claim contrary 
to its very letter. If the parties cannot adjust their respective interests in the 
award, or if either of them shall receive more than his proportion, they must 
resort to the court of justice for redress. The government has only to see that 
the moneys are paid to those in whose favor they were awarded, or to those who 
are legally entitled under them.

The award not ascertaining the separate interest of the parties, and the report 
of the assessors not being referred to, nor made part of the award, the government 
has not, I conceive, either the means or the power of examining into such facts. 
The report of the assessors may furnish evidence for the parties in a contest among 
themselves, with regard to their respective interests in the award. But, as the 
commissioners, in making up their awards, were not bound by the reports of the 
assessors, but might depart from them as they thought fit, the award alone appears 
to me to be the only portion of their proceedings from which the government can 
draw that information of which it is bound to take notice. If those concerned 
have neglected to have inserted in the award the amount of their respective inter
ests, or if they disagree as to their several proportions, the embarrassments are 
attributable to themselves; the government cannot, without endangering the 
rights of the parties, as well as the interest of the public, interpose (and that, 
too, ex parte) and undertake to decide among them.

Cases may probably occur where it might be very difficult, perhaps impossible, 
to procure complete evidence of the transfer of the claims of some of the persons 
in whose favor awards like the present have been rendered. Such cases must 
rest on their own circumstances, and may, no doubt, furnish such satisfactory 
proof of the equitable right of the claimant as to induce the government to direct 
payment, upon receiving from him an indemnity against all future demands on 
the same account.

The Commissioners (Hugh Lawson White, William King, and 
Littleton W. Tazewell) appointed by the United States as a domestic 
Commission to hear and decide the claims of the United States against 
Spain pursuant to the treaty of February 22, 1819, under the terms 
of which the United States assumed the payment of claims of Ameri
can citizens against Spain in an amount not to exceed $5,000,000, 
stated in their final report of June 8, 1824, to the Secretary of State:61
... in these and many other cases which occurred, the board having ascer

tained the full amount of the loss, distributed this amount so ascertained, amongst

80 1 Op. Att. Gen. 153-155.
81 MS. Department of State, National Archives, Report of the Commissioners 

With Lists of Awards, etc., first document, unpaged.
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the different parties claiming it before them, and seeming to have a right to 
receive it, (no matter in what character) without deciding, or believing itself 
possessed of the authority to decide, upon the merits of conflicting claims to the 
same subject. To whom of right the sum thus awarded when paid may belong, 
or for whom, how, or in what degree, the receiver ought to be regarded as a Trustee 
of the sum received, were questions depending upon the municipal laws of the 
different States of the Union, jbhe application of which to the facts existing in 
any case, the board did not feel itself authorized to make, and therefore abstained 
from instituting any enquiry as to the facts necessary to such a decision. These 
remarks the Commission think it proper thus to state, lest their award may be 
considered as barring and finally settling pretensions, into which this board have 
in truth neither made, or believe itself authorized to make any examination 
whatever; but have purposely left open, for the adjudication of others, who will 
have better means of ascertaining the facts.

In the case of Cornelius Comegys and Andrew Pettit v. Ambrose 
Vasse,Q2 decided by the Supreme Court in 1828, the Court had before 
it a claim growing out of the following circumstances: Prior to 1802, 
Vasse had insured certain American vessels which were later captured 
and carried into ports of Spain; thereafter abandonments were made 
by the owners to Vasse, who paid the insurance. Vasse was adjudged 
a bankrupt in 1802, his assignees being Jacob Shoemaker (deceased 
at the time of the litigation), Cornelius Comegys, and Andrew Pettit. 
In 1824 Comegys and Pettit, as surviving assignees of Shoemaker, 
received $8,846.14, the sum awarded by the Commissioners appointed 
pursuant to the treaty of February 22, 1819 between the United States 
and Spain,63 on account of the captures and losses above referred to. 
Vasse then brought an action of assumpsit against Comegys and 
Pettit for the recovery of the money in the Circuit Court of the 
United States for the Eastern District of Pennsylvania, his return of 
his effects to the commissioners of bankruptcy allegedly not having in
cluded the claim. The judgment of the court was in favor of Vasse.64 
The defendants appealed to the Supreme Court of the United States 
on a writ of error and the Supreme Court reversed the decision of the 
court below. Justice Story delivered the opinion of the Court, 
holding that the decision of the Commission under the 1819 treaty 
was final and conclusive as to the validity and amount properly to be 
awarded, but that the Commission did not possess the “ authority to 
adjust all conflicting rights of different citizens to the fund so awarded”. 
The Commissioners, said Justice Story, were to look to the original 
claim against Spain and for the purpose of a binding decision it was 
“wholly immaterial” upon whom the claim might have devolved in 
the meantime or who was the original legal owner as distinguished 
from the equitable owner of the claim, “provided he was an American

« 1 Pet. 193.
» II Malloy 1651.
04 Vasse v. Comegys et al.y Fed. Cas., No. 16,893 (C.C.A., E.D. Pa., 1825).
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citizen”.65 66 The decision of the Commissioners, Justice Story went 
on to say, was not a bar to the action if the plaintiff was entitled to 
the money awarded by them.66 The Court held, however, that 
although the claim had passed to Vasse by abandonment it had also 
passed to his assignees in bankruptcy under the bankruptcy laws;67 *

The case of Phelps v. McDonald68 involved the validity of an 
assignment in bankruptcy of a claim against Great Britain. In that 
case Justice Swayne, delivering the opinion of the Supreme Court, 
stated:69

Such commissions as that which made the award [the Commission organized 
by the United States and Great Britain under articles XII et seq. of the treaty of 
May 8, 1871] here in question usually decide only as to the validity of the claim 
and the amount to be paid. It is rarely, if ever, within their jurisdiction to 
decide upon the ownership of the claim. They have no means of compelling the 
attendance of parties or witnesses, no rules of pleading or procedure applicable 
to such a case, and the foreign element in the tribunal, at least, cannot be supposed 
to have any knowledge of the law according to which the question is to be de
termined. The validity of the claim depends upon the law of nations; its owner
ship, upon the local jurisprudence where the transfer is alleged to have been made.

In the case of the Heirs of Jean Maninat (France v. Venezuela)70
100,000 francs were awarded Justina Maninat de Cosse, of French 
nationality, for the death of her brother, Jean Maninat, also of 
French nationality. Umpire Plumley stated that the Commission 
had “no part in the final allotment or distribution of the sum” awarded 
to France in this case “through the personality” of the sister, for 
whom France had the “right of intervention”, and that France had 
“absolute dominion” over the proceeds of the award.71

In Administrative Decision No. II of the Mixed Claims Com
mission,72 United States and Germany, organized in conformity with 
the agreement of August 10,1922, Edwin B. Parker, Umpire (Chandler 
P. Anderson, American Commissioner, and W. Kiesselbach, German 
Commissioner, concurring in the conclusions) explained that the Com
mission would decide how much each claimant was entitled to receive 
on account of the wrong or loss sustained, that the exercise of this 
jurisdiction by the Commission was not in conflict with decisions of 
the Supreme Court of the United States to the effect that “one claim
ing an award made by an international tribunal in favor of another is 
bound by the decision of such tribunal as to the validity of the claim

651 Pet. 212.
86 Ibid. 213.
87 Ibid. 215, 219-221.
88 99 U.S. 298 (1878).
89 Ibid. 307.
70 Protocol of Feb. 19, 1902, Ralston’s Report (1906) 44.
n Ibid. 80.
72 Decisions and Opinions 5.
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and the amount of the award but not as to the ownership thereof 
and that the courts “deal not with the original claimants’ primary 
right to recover but with conflicts over asserted rights to receive pay
ment” arising between original claimants and those claiming under 
them, or between two or more persons whose rights are derivative 
and not original.73

DEDUCTION OF EXPENSE OF ARBITRATION

Numerous agreements have provided that the expenses of arbitra
tion should be borne in equal moieties, without reference to whether 
the expenses of the claimant state should be deducted from the 
awards. The matter of the deduction of expenses from the amount 
received from the respondent government is a subject to be deter
mined by local authority.

The Treaty of Washington of May 8, 1871, providing for the arbi
tration of the Alabama claims (United States v. Great Britain), 
stipulated in article VIII:74

Each Government shall pay its own Agent and provide for the proper re
muneration of the counsel employed by it and of the Arbitrator appointed by it, 
and for the expense of preparing and submitting its case to the tribunal. All 
other expenses connected with the arbitration shall be defrayed by the two 
Governments in equal moieties.

The expenses of the United States incurred on account of this 
arbitration were held not to be deductible from the award of $15,500,
000 made at Geneva in favor of the United States, which was 
distributed among the respective American claimants by the First 
and Second Courts of Commissioners of Alabama Claims established 
in the United States.75

Article IV of the protocol of February 17, 1903 between the United 
States and Venezuela provided that76—

Reasonable compensation to the commissioners and to the umpire for their 
services and expenses, and the other expenses of said arbitration, are to be paid 
in equal moieties by the contracting parties.

The expenses of the United States in arbitrating its claims against 
Venezuela under the terms of this protocol were not deducted from 
the amounts received from Venezuela in payment of the claims. For 
example, the final settlement of the claim of Frances Irene Roberts,

73 Ibid. 9-11. For a case in which the Mixed Claims Commission followed this 
administrative holding, see Knickerbocker Insurance Company of New Yorky 
Successor to Equitable Underwriters of New York (United States v. Germany), ibid. 
(1933) 912, 913-914, docket 3172.

741 Malloy 700, 704.
75 United States v. Weldy 127 U. S. 51, 57-58 (1888), affirming William G. Weld & 

Co. v. United States, 23 Ct. Cls. 126 (1888).
78II Malloy 1870, 1871.
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administratrix of the Estate of William Quirk (United States v. Vene
zuela) 77 indicates that the total amount awarded ($18,154.61 American 
gold) by the Commission was distributed among the claimant and the 
three assignees.78

Apart from local legislation on the subject of the deduction of 
expenses, it is frequently stipulated in agreements to arbitrate that the 
expenses of the arbitration shall be deducted from the amounts 
awarded.79 The deduction from the awards is usually limited to not 
more than 5 or 6 percent of the sums awarded. Sometimes it is 
provided that certain expenses shall be borne by the respective gov
ernments and that the remainder of the expenses, not to exceed a 
certain percent, shall be deducted from the amounts awarded.

Under article XVI of the treaty of May 8, 1871, between the United 
States and Great Britain, it was stipulated that the whole expense 
of the Commission to be established under the terms of articles XII 
et seq. of the treaty should be defrayed by a ratable deduction from 
the amounts awarded by the Commission, provided that such deduc

77 Ralston's Report (1904) 142, 145.
78 MS. Department of State, file no. 431.11R54/40.
79 See, for example: article VI of the convention of Feb. 8, 1853 between the 

United States and Great Britain (deduction not to exceed 5 percent of the sums 
awarded), I Malloy, 664, 667; article VI of the convention of June 2, 1858 be
tween Great Britain and Brazil (deduction not to exceed 5 percent), X Hertslet’s 
Commercial Treaties (1859) 724, 728; article VI of the convention of July 4, 1868 
between the United States and Mexico (deduction not to exceed 5 percent), 
I Malloy 1128, 1131; article VI of the convention of Dec. 4, 1868 between the 
United States and Peru (deduction not to exceed 5 percent), II Malloy, 1411, 1413; 
article XVI of the treaty concluded May 8, 1871 between the United States and 
Great Britain (deduction not to exceed 5 percent), I Malloy 700, 705, 707; article 
X of the convention of Jan. 15, 1880 between the United States and France (de
duction not to exceed 5 percent), I Malloy 535, 538-539; article X of the con
vention of Jan. 4, 1883 between Great Britain and Chile (deductions not to exceed 
6 percent), XV Hertslet’s Commercial Treaties (1885) 542, 545; article 1 of the 
protocol signed on Sept. 29, 1887 by Great Britain and Chile (deduction of 6 
percent), XIX idem (1895) 135; article X of the convention of Aug. 7, 1892 be
tween the United States and Chile (deduction not to exceed 5 percent), I Malloy 
185, 188; article VIII of the convention of Nov. 1, 1895 between Great Britain 
and Nicaragua (deduction not to exceed 6 percent), XX Hertslet’s Commercial 
Treaties (1898) 818, 820; article 9 of the special agreement of Aug. 18, 1910 be
tween the United States and Great Britain (deduction of not more than 5 percent 
permissible), III Treaties, Conventions, etc. (Redmond, 1923) 2619, 2621. Sec
tions 2 (e) and 5 (d) of the Settlement of War Claims Act of 1928 contained pro
vision for deducting one half of one percent from the amount of the awards of 
the Mixed Claims Commission, United States and Germany, established under 
the agreement of Aug. 10, 1922, and from the amount of the awards of the Tri
partite Claims Commission, United States, Austria, and Hungary, established 
under the agreement signed Nov. 26, 1924, 45 Stat. 254, 255, 263.

The expenses incurred by the Department of State on account of the arbitration 
of the claims arising out of the bombardment and disturbances at Casablanca in
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tion should not exceed 5 percent on the sums so awarded.80 Hale 
states in his report of the work of the Commission: 81

The entire expense of the commission incurred by the United States, including 
compensation of commissioners and officers of the commission, of the agent and 
counsel before the commission and his assistants and clerks, of counsel, agents, 
commissioners, witnesses, &c., in taking testimony, and also printing and inci
dental expenses, has been about $300,000, of which amount about $50,000 will be 
re-imbursed by the deduction from the amount of the awards, pursuant to article 
XVI of the treaty.

The agreement between the United States and Spain which was 
concluded at Madrid on February 11-12, 1871 

Expense^be and which provided for the arbitration of claims of
spondent citizens of the United States against Spain arising on

# b account of wrongs and injuries committed by au
thorities of Spain in the island of Cuba, contained the following pro
vision with reference to expenses: 82

6. The expenses of the arbitration will be defrayed by a percentage to be added 
to the amount awarded.

The provision was inserted for the reason, as explained by the Secre
tary of State (Frelinghuysen) in an instructionofDecember 15,1882 to 
the American Charge d'Affaires at Madrid, that the claims “dealt 
only with the claims of citizens of the United States against Spain”.83
Footnote 79—Continued.
1907 amounted to $1,158.35, of which the sum of $729.48 was to cover the expenses 
of Consul General Hoffman Philip, acting as the representative of the United 
States, and the balance was for the expenses of Mandeville C. Jacobas, who 
acted as agent and counsel for the United States. In an instruction to the 
American Minister to Morocco of July 23, 1909, after the claims had been ad
judicated, reference was made to the Department's previous instruction of 
July 2, 1908, wherein the American Minister was instructed to inform the claimants 
that a sufficient sum would be deducted from awards by the Commission to meet 
the expenses of the Commission, except that in no event would more than 5 per
cent of the gross awards be deducted for this purpose. The American Minister 
was directed to inform the Department as soon as provision was made by the 
Moorish Government for paying the indemnities, in order that steps might be 
taken to reimburse the Department for this outlay. MS. Department of State, 
numerical file no. 2151/346, 347; ibid. /170A. ’

For other instances of arbitration wherein expenses have been deducted, see 
V Hackworth, Digest of International Law (1943) 794 et seq.; see also post, Appen
dix B, Tables I and II.

80 I Malloy 700, 707.
81 Hale's Report (1874) 4.
82 II Malloy 1661, 1663.
83 MS. Department of State, National Archives, 19 Instructions, Spain, no.

119, pp. 227, 241. See, to the same effect, Secretary Frelinghuysen to the Amer
ican Minister to Spain, June 22, 1883, ibid. no. 19, pp. 373, 376-377. See also 
ibid. 105 Despatches, Spain, no. 162, Feb. 14, 1883, Appendix B; Minister Foster 
to Secretary Frelinghuysen, May 22, 1884, ibid. 109 Despatches, Spain, unnum
bered enclosure (expenses unpaid); and United States ex rel. Angarica v. Bayard 
127 U.S. 251, 254-255 (1888). ’
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APPENDIX A
PREPARATION OF A CLAIM

The circular issued by the Department of State on March 5, 1906, 
as reprinted in 1916, concerning the preparation of “Claims Against 
Foreign Governments”, amended from time to time and superseded 
by more detailed regulations, contained the following concise direc
tions for the preparation of a claim for presentation to the Department 
of State, invoking its interposition on behalf of the claimant as against 
a foreign government:

In every memorial should be set forth—
1. The amount of the claim; the time when and place where it arose; the kind 

or kinds and amount of property lost or injured; the facts and circumstances 
attending the loss or injury out of which the claim arises; the principles and causes 
which lie at the foundation of the claim.

2. For and in behalf of whom the claim is preferred, giving Christian name and 
surname of each in full.

3. Whether the claimant is now a citizen of the United States, and, if so, whether 
he is a native or naturalized citizen and where is now his domicile; and if he 
claims in his own right, then whether he was a citizen when the claim had its 
origin and where was then his domicile; and if he claims in the right of another, 
then whether such other was a citizen when the claim had its origin and where 
was then and where is now his domicile; and if, in either case, the domicile of the 
claimant at the time the claim had its origin was in any foreign country, then 
whether such claimant was then a subject of the government of such country or 
had taken any oath of allegiance thereto.

4. Whether the entire amount of the claim does now, and did at the time when 
it had its origin, belong solely and absolutely to the claimant; and if any other 
person is or has been interested therein, or in any part thereof, then who is such 
other person and what is or was the nature and extent of his interest; and how, 
when, and by what means and for what considerations the transfer of rights or 
interests, if any such was made, took place between the parties.

5. Whether the claimant, or any other who may at any time have been entitled 
to the amount claimed, or any part thereof, has ever received any, and, if any, 
what, sum of money or other equivalent or indemnification for the whole or any 
part of the loss or injury upon which the claim is founded; and, if so, when and 
from whom the same was received.

6. All testimony should be in writing, and upon oath or affirmation, duly 
administered according to the laws of the place where the same is taken, by a 
magistrate or other person competent by such laws to take depositions, having no 
interest in the claim to which the testimony relates, and not being the agent or 
attorney of any person having such interest, and it must be certified by him that 
such is the case. The credibility of the affiant or deponent, if known to such 
magistrate or other person authorized to take such testimony, should be certified 
by him; and, if not known, should be certified on the same paper upon oath by

2063
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some other person known to such magistrate, having no interest in such claim 
and not being the agent or attorney of any person having such interest, whose 
credibility must be certified by such magistrate. The deposition should be 
reduced to writing by the person taking the same, or by some person in his presence 
having no interest, and not being the agent or attorney of any person having an 
interest in the claim, and should be carefully read to the deponent by the magistrate 
before being signed by him, and this should be certified.

7. Depositions taken in any city, port, or place without the limits of the United 
States may be taken before any consul or other public civil officer of the United 
States resident in such city, port, or place, having no interest, and not being agent 
or attorney of any person having an interest in the claim to which the testimony 
so taken relates. " In all other cases, whether in the United States or in any foreign 
place, the right of the person taking the deposition to administer oaths by the 
laws of the place must be verified.

8. Every affiant or deponent should state in his deposition his age, place of 
birth, residence, and occupation, and where was his residence and what was his 
occupation at the time the events took place in regard to which he deposes; and 
must also state if he have any, and, if any, what, interest in the claim to support 
which his testimony is taken; and, if he have any contingent interest in the same, 
to what extent, and upon the happening of what event, he will be entitled to 
receive any part of the sum which may be awarded. He should also state whether 
he be the agent or attorney of the claimant or of any person having an interest 
in the claim.

9. Original papers exhibited in proof should be verified as originals by the oath 
of a witness, whose credibility must be certified as required in the sixth of these 
rules; but when the fact is within the exclusive knowledge of the claimant it may 
be-verified by his own oath or affirmation. Papers in the handwriting of anyone 
who is deceased or whose residence is unknown to the claimant may be verified 
by proof of such handwriting and of the death of the party or his removal to places 
unknown.

10. All testimony taken in any foreign language and all papers and documents 
in any foreign language which may be exhibited in proof should be accompanied 
by a translation of the same into the English language.

11. When the claim arises from the seizure or loss of any ship or vessel, or the 
cargo of any ship or vessel, a certified copy of the enrollment or registry of such 
ship or vessel should be produced, together with the original clearance, manifests, 
and all other papers and documents required by the laws of the United States 
which she possessed on her last voyage from the United States, when the same 
are in the possession of the claimant or can be obtained by him; and, when not, 
certified copies of the same should be produced, together with his oath or affirma
tion that the originals are not in his possession and can not be obtained by him.

12. In all cases where property of any description for the seizure or loss of 
which a claim has been presented was insured at the time of such seizure or loss, 
the original policy of insurance, or a certified copy thereof, should be produced.

13. If the claimant be a naturalized citizen of the United States, a copy of the 
record of his naturalization, duly certified, should be produced.

14. Documentary proof should be authenticated by proper certificates or by the 
oath of a witness.

15. If the claimant shall have employed counsel, the name of such counsel 
should, with his address, be signed to the memorial and entered upon the record, 
so that all necessary notices may be addressed to such counsel or agent respecting 
the case.
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COMMENT ON APPENDIX B

Occasionally the necessity arises for estimating the probable value 
of an unsettled claim or group of claims. In such circumstance the 
cases are usually in an undeveloped stage and trustworthy evidence of 
their soundness and of the amount of damage sustained may be lack
ing. In addition to the problems inherent in the claims as submitted, 
there is also the particular difficulty of making a sound estimate of 
their value m the light of past experience when only fragmentary 
decisions or reports of prior tribunals are available.

The data in these tables indicate the proportion between the amounts 
allowed by an international or domestic tribunal in the cases covered 
and the total amounts claimed. In assembling these data an effort has 
been made to indicate also the proportion between the amounts 
allowed in a large number of cases and the amounts claimed in those 
same cases. The percentage of recovery in cases that were sound in 
whole or in part is thus ascertained. A sufficient number of cases have 
been analyzed to reveal the relation between the percentage of recov
ery in such cases and the percentage of recovery in all cases. The 
tables also show the percentage of claims allowed in a given arbitration.

The average obtained from the computations is merely an approxi
mation—an approximation being all that is possible. The explanation 
is twofold: Variation in the final figures may enter into the computa
tions (1) because of the nature of the data, i. e. whether fragmentary, 
conflicting, etc.; and (2) because of the part that judgment plays in the 
tabulation. On first thought it might appear that an entirely accurate 
figure should be available in every case; that in every case it should be 
possible to obtain the exact amount claimed as well as the exact 
amount allowed, etc.; and that an individual judgment should never 
play a part in the tabulation.

The matter is not so simple. For instance, in nearly every large 
arbitration there are a number of claims in which the amount claimed 
is not stated; the tabulation of the total amount claimed must there
fore be limited to the total amount claimed in only those cases in 
which such amounts were stated. In numerous instances the claim
ant, or his attorney, or the Foreign Office has made one or more changes 
in the amount claimed in a particular case. Moreover, the amount of 
the claim may be stated in several kinds of money, and the rate of 
exchange at which the money was converted may not be available. 
Frequently it is difficult, if not impossible or even undesirable, to

2067315420—43------34
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segregate the item of interest from the principal amount. The item 
of interest may constitute a part of the principal amount of the claim. 
There may also be counterclaims, and in some cases the amount 
claimed is submitted in an alternative form. In an arbitration where 
there are available (1) the amount of the claims filed, (2) the amount 
of the claims totally or partially withdrawn, (3) the amount of the 
claims not heard on the merits (for example, where demurrers were 
allowed and the claims were not subsequently presented or where 
motions to dismiss were allowed), and (4) the number of claims settled 
by agreement, it is conceivable that reasonable and accurate persons 
might differ with respect to the proper total that should be included as 
the total amount claimed. Where only one figure representing a total 
is available or is found, tabulation is easy; it invariably becomes more 
difficult—and judgment enters into the conclusion—in the event that 
additional figures are found, that conflicting figures are found, or that 
the figure initially found is ascertained to be inaccurate.

Frequently the total number of claims presented or allowed will 
vary, depending upon whether certain groups of claims are considered 
as a single claim or as separate claims. For example, in the case of 
the Commission established by the United States and Mexico pursuant 
to the convention of July 4, 1868, the total number of claims in which 
awards were made in favor of Mexico is 167 or 18, depending upon 
whether the 150 Piedras Negras claims are considered as one claim or 
as 150 claims.

The expenses of the commissions indicated in the tables are the 
expenses of the United States. To approximate the total cost of the 
arbitration it may be necessary to double the figure indicated. In a 
few instances the amount appropriated by Congress was the only 
available figure. In some instances the Department of State has 
assigned certain persons to assist in the arbitration. The salaries of 
such personnel were not included in estimating the total cost to the 
United States of such arbitrations where such salaries were defrayed 
from appropriations for the Department of State. Other problems 
were confronted in determining the amount of expenses. This leaves 
the figures as to the cost of arbitrations in an unsatisfactory state. 
They have been included because they may be of interest.

Extreme care was exercised in the selection of the basic figures on 
which the computations rest. In a large number of instances the only 
way to obtain them was to compute the amounts from the records. 
Usually these amounts could be found either in the docket books or 
journals of the commissions. Reports from foreign offices, memorials 
and briefs of claimants, the originals of agents’ reports, etc., were also 
consulted.



TABLE I: INTERNATIONAL ARBITRATIONS
An italic c (without period) preceding a figure is the abbreviation used for circa.

Percent of Percent of

No. Commissions Amounts claimed (American money; Amounts allowed (American money;
Percent 

allowed on Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where Number of *

Number of 
claims on which

claims on 
which Duration of Expenses of the

Expenses
deductedgenerally excluding interest) generally excluding interest) amounts

claimed
damages

were
claims damages were 

allowed
damages

were
commissions United States from

awards
allowed allowed

1 United States and Great Britain, Total Total Total Total Total Yrs.-Mos.-Days Total
art. VII of the treaty'of Nov. 
19, 1794 (Jay treaty) (interfer
ence with vessels and cargoes):

U. S. v. Gt. Br______________ (1) $6,705, 869. 64 
(8) 1,648,385.52

(2) $5,981, 829. 96 
143,428.14

478 386 (See
1 Stat. 
516)

Gt. Br. v. U. S______________ 58 12
Total___________________ $8, 354, 255.16 $6,125,258.10 73. 32 536 398 74. 25 4-9-15 C$357,749.48

2 United States v. Spain, art. XXI of
the treaty of Oct. 27, 1795 (inter
ference with U.S. vessels and 
cargoes during war between 
Spain and France)__________ 325, 440. 07 50 40 80.00 2-7-15 No

3 United States v. Mexico, conven-
tion of Apr. 11, 1839 (prior claims 
of U.S. against Mexico)_______ 11,059,103. 39 2, 016,149.91 18.23 $6, 303, 506. 95 31.98 160 60 37. 50 1-6-0 26, 063. 50 No

4 Great Britain v. Kingdom of the
Two Sicilies, agreement of July/t 
1840 (claims arising out of the 
grant of the sulfur monopoly). . (4) 317, 554.82 (5) 103,126. 55 32.47 19 19 100.00 0-9-0

5 Great Britain v. France, declaration
of Nov. 14, 1842 (claims arising 
out of the blockade without noti
fication of the coast of Portendic, 
Morocco, by France in 1834-35).. (6) 421.440. 08 (7) 8,061.78 1.91

6 Great Britain v. Greece, conven-
tion of July 18,1850 (claim of M. 
Pacifico)_________ _______ (8) 103,067.80 (9) 726.00 .007 (8) 103,067.80 .007 1 1 0-4-0

7 United States and Great Britain,
convention of Feb. 8, 1853 (all 
outstanding claims):

U. S. v. Gt. Br....................... ..... 329,734.18 40 12
Gt. Br. v. U. S______________ (10) 277,102.88 75 19

Total............ ...... ............ . 115 31 26.96 1-4-0 30,463. 34 Yes (5%)
8 United States v. New Granada,

convention of Sept. 10,1857 (prior 
claims, especially those arising 
out of the riot at Panama in 1856) . (11) 1,408,347.77 496,235.47 962,438.08 51.56 (12) 112 73 (11) 65.18 0-9-0 (13) cl7,743,78 No

9 United States v. Chile, convention
35^24

of Nov. 10, 1858 (the brig Mace
donian) ___ __________ _____ 70,400.12^ 42,400.00 60.23 70,400.12^ 60.23 1 1 1-10-7 No

10 United States v. Costa Bica, con-
vention oi July 2,1860 (all claims 
previously presented)_________ 2, 538,193.86 25,704.14 1.01 291,149.38 8.83 (4) 34 12 35.29 0-8-0 (IS) cl7,743.78 No

11 Great Britain v. Portugal, agree-
ment of Mar. 8, 1861 (claim of 
Messrs. Yuille, Shortridge& Co.). (15) 246,840.00 (16) 98,232.64 39.80 (15) 246,840.00 39.80 1 l 0-8-0

(/) £1,510,331:0:5. 1 £ equaled $4.44 U. S.
(2) £1,347,259:31:21%. See footnote (1) supra. 
(8) £371,258:3:414. See footnote (1) supra.
(4) £65,610:5:5. 1 £ equaled $4.84 U. S.

(5) £21,307:14. See footnote (4) supra.
(6) 2,183,627.40 francs. 1 franc equaled $0,193 U. S.
(7) 41,770.89 francs. See footnote (6) supra.
(8) £21,295. 1 £ equaled $4.84 U.S.

(9) £150. See footnote (8) supra.
(10) 1 £ equaled $4.84 U.S. The total amount allowed on behalf 

of British and American nationals was $606,837.06.
(11) In 112 cases acted upon.
(12) There were also 181 cases not acted upon by the commission.

(18) The cost of the commissions established under the 1857 and 1860 
conventions was $35,487.57.

(14) Not including the 5 cases that were not argued for want of proof.
(15) £51,000. 1 £ equaled $4.84 U.S.
(16) £20,296:0:2. See footnote (15) supra.
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TABLE I: INTERNATIONAL ARBITRATIONS—Continued,

Percent of Percent of

No. Commissions Amounts claimed (American money; Amounts allowed (American money;
Percent 

allowed on Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where Number of

Number of 
claims on which

claims on 
which Duration of Expenses of the

Expenses
deducted

generally excluding interest) generally excluding interest) amounts
claimed

damages
were

claims damages were 
allowed

damages
were

commissions United States from
awards

allowed allowed

12 United States v. Ecuador, conven- Total Total Total Total Total Yrs.-Mos.-Days Total
tion of Nov. 25, 1862 (all claims) __ $94,799.56 14 9 64.28 1-0-0 $4,102.15 No

13 United States and Peru, conven-
tion of Jan. 12,1863 (all claims): 

United States v. Peru......... ........___ (17) $ 1,152,401.19
(18) 660,682.08

67,196.23 
25,321.29

$217,321.32 
117,771.87

19 8
Peru v. United States_________ 4 2

$1,813,083.27 - $92,517.52 5.10 $335,093.13 27.61 23 10 43.48 0-4-11 18, 419.26 No
14 Great Britain v. United States,

treaty of July 1, 1863:
Hudson*s Bay Company.............. 4,281,936.67 450,000.00 4,281,936.67
Puget*s Sound Agricultural Com-

pany____ _______ _________ 1,168,000.00 200,000.00 1,168,000.00
* Total______ _____ ________ 5,449,936.67 650,000.00 11.93 5,449,936.67 11.93 2 2 2-4-0 74,421.87

15 United States v. Colombia, conven-
tion of Feb. 10, 1864 (claims re
maining unadjudicated under 
the 1857 convention with New 
Granada)___________________ (19) 1,234,718.83 (20) 77,426.14 (21) 317,957.25 20. 21 185 33 O

O 0-8-0 13,953.42 No
16 United States v. El Salvador,

agreement of May 4, 1864 (claim 
of Henry Savage) __ __________ 10,317.60 (22) 4,497.50 43.59 10,317.60 43. 59 1 1

17 Great Britain, France, Italy, North /i
German Confederation, and the 
United States v. Peru, 1865 
(Callao Pillage claims)--__ __ 1,203,326.00 205,987.40 17.12

18 United States and Mexico, conven-
tion of July 4, 1868 (unsettled 
claims arising subsequent to 
Feb. 2,1848):

U. S. v. Mexico_____________________ 470,126, 613.40 
86,661,891.15

4,.125,622.20 
150,498.41

(23) 20,471,535.30
(24) 9,653,443.26

1,017
998

186
Mexico v. U. S____ ___________ (25) 167

Total_________________ __________ 556,788,504.55 4,276,120.61 .77 (26) 30,124,978.56 cl4.19 2,015 353 17.52 (27) 7-3-15 (28) 89,369.23 Yes
19 Great Britain v. Venezuela, conven- (4.17992%)

tion of Sept. 21,1868 (all pending 
British claims)______________ m 1,662,160.20 312,587.02 18.81 415,887.29 75.16 79 34 43.04 1-0-0

20 United States and Peru, conven-
tion of Dec. 4, 1868 (claims pre
sented subsequent to the 1863 
commission):

U. S. o. Peru. ................. ............ (50)1,177,009.38 
(32) 120,600.00

194,417.62 (31) 830,383.91
(32) 120,600.00

22 15
Peru v. U. S ............................ 57*040.00 1 1

Total__________________ (S3) 1,297,609.38 251,457.62 19.38 (34) 950,983.91 26.44 23 16 69.56 0-5-22 6,496.81 Yes (5%)
21 United States v. Brazil, protocol of

Mar. 14,1870 (the Canada)....... .... 212,365.00 100,740.04 47.44 212,365.00 47.44 1 1 0-3-0
22 United States v. Spain, exchange of

notes of Feb. 11-12, 1871 (claims 
arising in Cuba)______ ___ ___ (35) 30,313,581.32 1,293,450.55 4.27 10,213,208.41 12.66 130 35 26.92 11-6-26 (36) 126,324.59

23 United States v. Great Britain,
treaty of May 8, 1871, arts. I to 
XI, inclusive (the Alabama claims 
arbitrated at Geneva)-............ — (37) 42,561,313.89 15,500,000.00 36.42 0-9-21 249,168.41 No

(17) In 17 claims where the amount claimed was stated.
(IS) In 3 claims where the amount claimed w'as stated.
(19) In in cases where the amount claimed was stated.
(50) In 33 cases.
(51) In 29 cases where the amount claimed was stated. The 

amount allowed in these 29 cases was $64,250.62.
(SS) Less any customs duties remaining unpaid.

(S3) In 181 cases.
0H) In 165 cases.
096) This number included 150 Piedras Negras claims, disposed of 

by a single award.
(26) In a total of 346 cases.
(27) The umpire did not conclude his labors until Nov. 20,1876.

(28) The total expense of both governments was $178,738.46.
(29) In 64 claims where the amount claimed was stated.
(30) In 19 cases.
(31) In 15 cases.
(32) In 1 case.
(33) In 20 cases.

(84) In 16 cases.
(35) In 118 cases where the amount claimed was stated.
(36) See art. 6 of the agreement. (2 Malloy 1663.)
(37) On the basis of the amounts claimed before the First Alabama 

Claims Commission ($14,499,316.99) and the Second Alabama Claims 
Commission ($28,061,996.90), a total of $42,561,313.89.
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TABLE I: INTERNATIONAL ARBITRATIONS—Continued.

Percent 
allowed on 
amounts 
claimed

Percent of Percent of
Commissions Amounts claimed (American money; 

generally excluding interest) Amounts allowed (American money; 
generally excluding interest)

Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where 

damages 
were

Number of 
claims

Number of 
claims on which 

damages were 
allowed

claims on 
which 

damages 
were

Duration of 
commissions

Expenses of the 
United States

Expenses
deducted

from
awardsallowed allowed

United States and Great Britain, Total Total Total Total Total Yrs.-Mos.-Days Totaltreaty of May 8,1871, arts. XII 
to XVII, inclusive (Civil War 
claims);

U. S. v. Gt. Br..... ......... ............... $955,267.40 $0.00 19 0
181Gt. Br. v. U. S--___ ____ ____ 60,666,827.54 1,929,819.00 478

Total_______ _______ ___ $61,622,094.94 $1,929,819.00 3.13 $13,385,393.01 14.42 497 181 36.42Great Britain v. United States, arts. 2-0-0 $295,878.54 (38) Yes
XXII to XXV, inclusive, of the 
treaty of May 8, 1871 (Halifax 
Fisheries claim)___ ___ ______ 14.880,000.00 5,500,000.00 36.96 14,880,000.00 36.96 0-5-0Brazil v. Paraguay, convention of
Jan. 9,1872 (damages arising dur
ing war)___________ _____ ___ (39) 15,168,083. 73 (40) 9,766,237.59 64.39 805

Great Britain v. Colombia, conven-
tion of Dec. 14, 1872 (claim of 
Cotesworth & Powell)............. ...... (4D 166,367.90 (41) 50,217.46-j- 30.18 (41) 166,367.90 30.18 1 1

Great Britain v. Brazil, agreement
of Apr. 22, 1873 (claim of the Earl 
of Dundonald)__ ____ _______ (49) c6,000,000.00 (43) 171,717.00 2.86 (42) c6,000,000.00 2.86 I 1 cO-5-OGreat Britain v. France, convention
of July 23, 1873 (the so-called 
British Mineral Oil claims)_____ (44) 186,716.75 (45) 59,734.73 31.99 56 33 58.93 0-5-0United States v. Colombia, agree
ment of Aug. 17,1874 (the Montijo 
claim)............................................ 94,465.00 33,401.00 35.36 94,465.00 35.36 • 1 0-10-0France and the United States, con

X 449. 50 Yes
vention of Jan. 15, 1880 as ex
tended (claims growing out of 
wars between France and Mex
ico, France and Germany, and 
Civil War in the U.S.):

France v. U. S_______ _______ 17,581,000.34 319,595.02 c$3,559,055.47 
167,864.00

726 239
U. S. c. France............................. 2,427,544.91 (46) 1,318.10 19 2

Total-................................... 20,008, 545. 25 320,913.12 1.60 c3,726,919.47 C8.61 745 241 32.35 3-3-0 c48,476.38 Yes (5%)Italy v. Chile, protocols of Dec. 7,
1882 and Jan. 11, 1888 (claims 
growing out of the war between 
Chile and Peru and Bolivia)____ (47) 7,439,661.69 (48) 383,922.67 ' 5.16

Great Britain v. Chile, convention
of Jan. 4, 1883 (for acts of Chilean 
forces during the war beginning 
in 1879)...... ................. ............... . (49) 6,255,934.01 (50) 174,689.95 2.79 118 33 27.97

Spain, Greece, France, Great Brit-
ain, Italy, the United States, and 
other powers v. Egypt, decree of 
Jan. 13,1883 (claims arising out of 
insurrection in Egypt in 1882 and 
the bombardment of Alexandria 
by the British fleet on June 10, 
1882)..................  • . . c40,000,000.00 (51) 20,616,305.54 c51.54 9,843

(88) In part. See art. XVI of the treaty. 1 Malloy 707; Hale’s Report (1874) 4.
(89) 27,831,346 reis 303. 1 gold milreis equaled $0,545 U. S.
(40) 17,919,702 reis 185. See footnote (89) supra.
(41) Including interest.
(49) See footnote (41) supra.
(48) £38,675, including such interest as was allowed. 1 £ equaled $4.44 U. S. 
(44) 982,719.77 francs. 1 franc equaled $0.19 U. S.

(45) 314,393.33 francs. See footnote (44) supra.
(46) 6,829.57 francs. 1 franc equaled $0,193 U. S.
(47) 7,576,030.24 silver soles, including interest. 1 silver sole equaled $0,982 U. S.
(48) $92,268.67 awarded and $297,000 Chilean ($291,654 U. S.) agreed to be paid in 261 of the cases submitted. (Including interest.)
(49) There was claimed £1,034,028:14:3 plus $1,246,268.92 Chilean. 1 £ equaled $4.8665 U.S. 1 Chilean dollar equaled $0,982 U.S.
(50) There was allowed £4,131 plus $57,420 Chilean; 20 of the claims were settled for $100,000 Chilean. See footnote (49) supra.
(51) 106,820,236 francs. 1 franc equaled $0,193 U.S.
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TABLE I: INTERNATIONAL ARBITRATIONS—Continued.

Percent of Percent of

No. Commissions Amounts claimed (American money; Amounts allowed (American money;
Percent 

allowed on Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where Number of

Number of 
claims on which

claims on 
which Duration of Expenses of the

Expenses
deductedgenerally excluding interest) generally excluding interest) amoun.ts

claimed
damages

were
claims damages were 

allowed
damages

were
commissions United States from

awardsallowed allowed

35 Germany v. Great Britain, ex- Total Total Total Total Total Yrs.-Mos.-Days Total
change of notes of June 19 and 21, 
1884 (Fijian Land claims)______ (52) $681, 310.00 (58) $71,682.23 10. 52 1,335 (54) 517 38.73

36 United States v. Spain, agreement
of Nov. 25, 1884-Feb. 3, 1885 (the 
case of the Masonic)-............. ...... (55) 64, 639. 78 (55) 51, 674.07 79.94 (55) $64,639. 78 79.94 1 1 C0~4r-0

37 United States v. Haiti, agreement of
Feb. 1885 (claims arising out of 
riots at Port-au-Prince on Sept. 
22-23, 1883)........... ..................... 27, 362. 50 5, 700. 00 20. S3 7 71.43

38 United States v. Venezuela, con-
ventions of Dec. 5, 1885, Mar. 15, 
1888, and Oct. 5, 1888 (claims of 
1866 commission reheard and 
certain other claims)-_________ (56) 3,778,810.11 356,245.46 9.43 1,867,799.95 19.07 63 14 22.22 1-0-0

39 Great Britain v. Spain, agreement
of Apr. 1887 (claim arising out of 
a collision between the Spanish 
man-of-war Don Jorge Juan and 
the British merchant vessel Mary 
Mark) ___________________ (57) 399.05 (58) 116.79 29.27 (57) 399.05 29.27 1 1

40 Mexico and Guatemala, convention
of Jan. 26,1888 (claims for inju
ries suffered subsequent to 1873):

Guatemala v. Mexico._________ (59) $1,495,426.09 
(61) 2,065,140.89

(60) $34,320.90 
(62) 27,291.96Mexico v. Guatemala_________

Total_____________ _____ 3,560, 566.98 61,612.86 1.73
41 United States v. Haiti, protocol of

May 24, 1888 (case of Charles 
Adrian Van Bokkelen)__ «______ 113, 600.00 60,000.00 52.82 113.600.00 52.82 1 1 cO-6-0

42 France v. Venezuela, convention of
Feb. 24, 1891 (claim of Antoine 
Fabiani)____________________ (63) 9,060,300.69 (64) 838,894.70 9.26 (63) 9,060,300.69 9. 26 1 1

43 United States and Great Britain v.
Portugal, protocol of June 13,1891 
(Delagoa Bay Railway case) __ (65) c9,226,710.00 (66) c4,620,990.45 50 08 (65) c9,226, 710.00 50.08 1 1 4-9-0 (67) $11,743.66 Yes

, 44 Italy v. Portugal, agreement of
Sept. 1, 1891 (claim of Michel
angelo A. Lavarello) (68) 30,809.91 (69) 2,317.05 7.52 (68) 30,809.91 7. 52 1 1

46 United States v. Venezuela, conven-
tion of Jan. 19, 1892 (Venezuela

c429,800.00 142,400.00 33.13 c429, 800.00 33.13 1 0-3-0 (70) cl2,500.00 No
46 United States and Chile, conven-

vention of Aug. 7,1892 (claims 
arising out of acts of the civil 
or military authorities): '

(71) 15,404,176.96 
(73) 32, 500.00

240, 564.35 
0.00

$2,726,584.11 
0.00

(72) 24 
(74) 1

6
Chile v. U. S 0

Total............... ......... ............ 15,436, 676.96 240, 564.35 1.56 2,726,584.11 8.82 25 6 24.00 0-8-14 (70) c‘25,000.00 Yes (5%)
(fig) £140,000. 1 £ equaled $4.8665 U.S.
(68) £10,620. See footnote (62) supra.
(64) 390 other claims were allowed “ex gratia
(65) Including interest.
(66) In 55 claims.
(67) £82. 1 £ equaled $4.8665 U.S.
(68) £24. See footnote (57) supra.
(69) 2,139,379.25 piastres. 1 piastre equaled $0.6! 
(60) 49,100 piastres. See footnote (59) supra.

)U.S.

(61) 2,954,421.88 piastres. See footnote (69) supra.
(62) 39,044.30 piastres. See footnote (59) supra.
(68) 46,944,563.17 francs, including interest. 1 franc equaled $0,193 

U.S. '
(64) 4,346,656.51 francs, including interest. See footnote (63) supra.
(65) The United States claimed £760,000 or $3,693,600.00 (1 £ 

equaled $4.86 U.S.) on behalf of Mrs. Katherine Albert Mac- 
Murdo (later Penfield), the American claimant, while the British 
Government claimed £1,138,500 (at the same rate of exchange), or

$5,533,110.00—a total of $9,226,710.00.
(66) £950,821:13:0. See footnote (65) supra.
(67) The total cost of the arbitration was 184,235.50 francs, or 

$35,566.45, on the basis of 1 franc as the equivalent of $0,193 U.S. 
The share of the United States of the expenses of the arbitration 
amounted to $11,743.66, of which amount $7,796.28 was deducted 
from the amount of the award received by the United States, the 
other expenses having been paid previous to the rendition of the 
award.

(68) 164,188.20 lire. 1 lira equaled $0.18765 U.S.
(69) 12,347.68 lire. See footnote (68) supra.
(70) Appropriated by Congress.
(71) In 24 cases actually disposed of by the commission.
(72) There were 40 cases filed with the commission; 24 were dis

posed of by the commission.
(73) In the 1 case disposed of by the commission (including interest).
(74) Only 1 case was passed upon by the commission; 2 were left 

undetermined.
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Percent 
allowed on 
amounts 
claimed

Percent of Percent of
No. Commissions Amounts claimed (American money; 

generally excluding interest) Amounts allowed (American money; 
generally excluding interest)

Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where 

damages 
were

Number of 
claims

Number of 
claims on which 

damages were 
allowed

claims on 
which 

damages 
were

Duration of 
commissions

Expenses of the 
United States

Expenses
deducted

from
awardsallowed allowed

47 United States v. Ecuador, conven- Total Total Total Total Total Yrs.-Mos.-Days Total _tion of Feb. 28, 1893 (claim of 
Julio Romano Santos).................. (75) $110,000.00 $40,000.00 36.36 (75) $110,000.00 36.36 148 Great Britain v. Chile, convention cr$orG00.00 No
of Sept. 26, 1893 (1891 Civil War 
claims, settled in 1896)________ (78) 1,528,317.05 (77) 171,812.51 11.24 101 15 14.8549 Mexico v. Guatemala, convention
of Apr. 1, 1895 (indemnity for 
military occupation)__________ (78) 869,340.84 (79) 39,470.12 4.54

50 Great Britain v. the Netherlands,
convention of May 16, 1895 (case 
of the Costa Rica Packet).-........._ (80) 153,752.20 (81) 41,608.57 27.06 (80) 153,752.20 27.06 1 l

51 Great Britain v. United States,
convention of Feb. 8, 1896 (Ber
ing Sea claims)------ --------------- 857,702.23 300,188.91 34.99 838,805.20 35.79 39 38 97.4352 Great Britain v. Colombia, July 1-0-24
31, 1896 (claim of Punchard, Mc- 
Taggart, Lowther & Co.)_______ (82) 3,125,796. 74 (83) 194,660.00 6.23 (82) 3,125, 796.74 6.23 1

53 United States and Chile, conven-
tion of May 24,1897 (to dispose 
of unsettled claims under the 
1892 convention):

U. S. v. Chile......................... . *'$3, 077, 744. 55 $28,062. 29 $164, 471. 59
6,000. 00

16
2

5
Chile v. XI. S................................. 232, 242. 00 3,000.00 1

Total __________________ 3, 309,986. 55 31, 062. 29 .94 170,471. 59 18. 2254 United States v. Siam, protocol of 18 6 33.33 1-0-0 18,072.08 Yes (5%)
July 26, 1897 (claim of the Estate 
of Dr. Marion A. Cheek)............. (84) 538,455.88 (85) 197,175.15 36.62 (84) 538,455.88 36. 62 155 United States v. Dominican Re- 19, 336. 55 Yes
public, agreement of Feb. and 
Mar. 1898 (claim of Henry W. 
Thurston)....... .......................... . 110,400.00 74,411.17 67.40 110,400. 00 67.4056 Italy v. Guatemala, compromis of 1, 489. 02 Yes
Mar. 18, 1898 (claim of Maria 
Cedroni for interference with 
right granted to her to establish a 
school).......................................... (86) 25,976.72 (87) 2,445.86 9.41 (86) 25,976. 72 9. 41 157 United States v. Peru, protocol of
May 17, 1898 and supplemental 
protocol of June 6, 1898 (claim of 
Victor H. MacCord)__ ___ ____ 200,000.00 40,000. 00 20.00 200,000. 00 20.0058 United States v. Haiti, protocol of 0-2-0 ............ -......... * ■ No
Oct. 18,1899, supplemental proto
col of June 30,1900 (claim of John 
jD. Metzger & Co.)............ ........... 120,983.81 23,000.00 19.01 120,983.81 19.01 m i59 United States v. Nicaragua, proto- 0-3-0 No

col of Mar. 22, 1900:
Claim of Orr & Lauhenheimer... 11,919.84 6,963.00
Claim of the Post Glover Electric

Co............................................. (89) 1,402.94 (89) 1,402.94
Total...................................... 13,322. 78 8,365.94 62.79 13,322. 78 62.79 — 2 2 _______________________ No

(76) At the time of the arbitration.
{76) The amount claimed was £191,928:9:7 (or $934,021.99 at 1 £ 

the equivalent of $4.8665), plus $594,295.06.
(77) The amount allowed was £7,548:18:2 (or $36,733.21 at 1 £ as 

the equivalent of $4.8665), plus $135,079.30.

(78) 1,861,543.57 piastres. 1 piastre equaled $0,467 U.S.
(79) 86,659.80 piastres. See footnote (78) supra.
(80) £31,594:18:10. 1 £ equaled $4.8665 U.S.
(81) £8,550. See footnote (80) supra.

(82) £642,309. 1 £ equaled $4.8665 U.S.
(83) 1,000,000 francs or £40,000. See footnote (82) supra.
(84) 1,607,331 rupees. 1 rupee equaled $0,335 U.S.
(85) At $0.4614 U.S. 706,721 ticals or $424,032.60 silver.

(86) 61,600 pesos. 1 peso equaled $0.4217 U.S.
(87) 5,800 pesos. See footnote (86) supra.
(88) The claim comprised 3 different items.
(89) Including interest.
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60 United States v. Guatemala, proto
cols of Feb. 23 and May 10,1900

Total Total Total Total Total Yrs.-Mos.-Days Total

(claim of Robert H. May)............. (90) $211,576.67 $143,750.73 67.94 (90) $211,576. 67 67.94 1 1
61 United States v. Russia, protocol of

Aug. 26/Sept. 8,1900 (whaling and 
sealing claims).............................. 457,146.84 114,670.00 25.08 457,146.24 25.08

62 France v. Venezuela, protocol of 100.00 $7,095.83 (91) Yes
Feb. 19,1902 (claims arising out of 
revolutionary events of 1892)----- (92) 11,837, 530.02 (93) 923,207. 79 7.80 (94) 7, 559,536.80 12.21 75 43 57.33

63 United States v. El Salvador, proto-
col of Dec. 19, 1901 and agree
ment of Mar. 1 and 14,1902:

Claim of Salvador Commercial Co.,
stockholders of the El Triunfo Co. $709,789.89 $523,178.64 $709,789.89

Claim of Rosa Gelbtrunk............_ 22, 654.43 0.00 22,654.43
Total___................ ........... 732,444. 32 523,178. 64 71.43 732,444.32 71.43

64 United States v. Dominican Repub- 0-1-0 14,873.66
lie, agreement of Apr. 28, 1902 
(claim of Madame Emilia C. 
de Sala)...........................-......... - (95) 215,812.00 215,812.00 100.00 (95) 215,812. 00 100.00 1 x 1-1-0

65 United States v. Mexico, protocol
of May 22, 1902 (Pious Fund 
case)—.........................................

/t
(96) 1,285,865.45 (97) 710, 341.33 55.24 (96) 1,285,865.45 55.24

66 United States and the Dominican .................. . 0-1-0 32,859.66 Yes (10%)
Republic, protocol of Jan. 31, 
1903 (San Domingo Improvement 
Company claim)___ ____ _____ X (98)

67 United States v. Venezuela, proto- 11,850.00 Yes
col of Feb. 17, 1903 (unsettled 
claims)...................................... . 12,820,998.65 2,313,711.37 18.05 6,115,758.15 37.83 55 25 45.45

68 Great Britain v. Venezuela, proto- 0-6-0

cols of Feb. 13 and May 7, 1903 
(certain unsettled claims)______ (99) 2,845,509. 56 (1) 1,814,444.69 63. 76 (2) 2,800,954.90 64.78 (3) 73 58 79.45 cO-6-O69 Germany v. Venezuela, protocols of
Feb. 13 and May 7, 1903 (certain 
unsettled claims)........................ (4) 1,423,700. 25 (5) 403,738.38 28.36 (6) 1,335,395.55 30.23 (7) 72 58 80.5570 Italy v. Venezuela, protocols of
Feb. 13 and May 7, 1903 (certain 
unsettled claims)............. ............ (8) 7,689,941.81 (9) 574,349.91 7.47 (10) 3,307,150.08 17.37 (ID 235 165 70.2171 Mexico v. Venezuela, protocol of

Feb. 26,1903 (unsettled claims): 
Mexico v. Venezuela..................... (m c557,579.23 US) c496,733. 38 1 1
Venezuela v. Mexico..................__ (U) 57, 211.80 US) 2,337.71 4 1

Total................................. c614,791.03 c499,071.09 81.18 5 2 40.0072 France v. Venezuela, protocol of
Feb. 27, 1903 (unsettled claims)_ (16) 3,452,482.97 (17) 514,746.34 14.91 (18) 3,198,245.49 16.09 (19) 259 232 89.57

(90) The Guatemalan silver dollar was computed at $0,436 U.S.
(91) One half of the expenses, i. e. $3,547.91.
(92) 61,334,352.45 bolivares. 1 bolivar equaled $0,193 U.S.
(98) 4,783,460.06 bolivares. See footnote (92) supra.
(94) 39,168,584.49 bolivares. See footnote (92) supra.
(95) $756,000.89 was the amount claimed in the memorial of June 15, 1900. $215,812.00 was 

the amount stated as claimed in the agreement of Apr. 28, 1902 and the memorial of Feb. 17,1903. 
Claims for unpaid drafts were settled in the agreement of Apr. 28,1902. There was also a large 
claim for interest at 12 percent.

(96) $M3,108,207.52. $M1 equaled $0.4137 U. S.
(97) Annuity for 33 years. There was also awarded $M43,050.99 payable annually in perpetuity.

(98) Only the mode of payment of an amount of $4,481,250 was arbitrated.
(99) 14,743,572.89 bolivares. 1 bolivar equaled $0,193 U.S.
(1) 9,401,267.86 bolivares. See footnote (99) supra.
(2) 14,512,719.72 bolivares. See footnote (99) supra.
(8) There were 76 claims on the docket but 3 were withdrawn.
(4) 7,376,685.78 bolivares. 1 bolivar equaled $0,193 U.S.
(5) 2,091,908.75 bolivares. See footnote (4) supra. The figure includes interest.
(6) 6,919,147.96 bolivares. See footnote (4) supra.
(7) There were 73 claims originally; 1 was withdrawn.
(8) 39,844,258.09 bolivares. See footnote (4) supra.
(9) 2,975,906.27 bolivares. See footnote (4) supra.

(10) 17,135,492.67 bolivares. See footnote (4) supra.
(11) 137 other claims were withdrawn.
(12) £114,575. 1 £ equaled $4.8665 U.S.
(18) £102,072. See footnote (12) supra.
(14) 296,434.22 bolivares. 1 bolivar equaled $0,193 U.S.
(15) 12,112.50 bolivares. See footnote (14) supra.
(16) 17,888,512.80 bolivares. See footnote (14) supra.
(17) 2,667,079.51 bolivares, including interest. See footnote (14) supra.
(18) 16,571,220.16 bolivares. See footnote (14) supra.
(19) Originally 261 claims were filed but 2 claims were withdrawn.
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No.

73

74

75

76

77

Commissions

The Netherlands v. Venezuela, proto
col of Feb. 28,1903 (unsettled claims). 

Belgium v. Venezuela, protocol ot 
Mar. 7, 1903 (unsettled claims)..— 

Sweden and Norway v. Venezuela, 
protocol of Mar. 10, 1903 (unset
tled claims)...........-.............. .......

Spain v. Venezuela, protocol of Apr.
2, 1903 (unsettled claims)______

Germany, Argentina, Austria- 
Hungary, Belgium, Brazil, Cuba, 
Denmark, Spain, United States, 
France, Great Britain, Italy, 
Morocco, the Netherlands, Por
tugal, Sweden, Switzerland, and 
Turkey v. Morocco, agreements 
of the powers of Oct.-Dec. 1907, s 
decree of the Sultan of Morocco 
of Apr. 25,1908 (claims arising out 
of the disturbances at Casablanca,
Morocco, in Aug. 1907)------------

United States v. Venezuela, proto
col of Feb. 13, 1909 (The Orinoco
Steamship Company case)............

United States v. Chile, protocol of 
Dec. 1, 1909 (in the matter of
Alsop& Co.)................................

Italy v. Peru, agreement of Apr. 25, 
1910 (the claim of Canevaro
Brothers)_______ ___________

United States and Great Britain, 
special agreement of Aug. 18, 
1910 (certain unsettled claims) :

U. S.o. Gt. Br........... ............. . ..
Gt. Br. v. U.S....... ............... .

Total.._______________
France v. Italy, agreement of Mar.

6,1912 (case of the S.S. Carthage). 
France v. Italy, agreement of Mar.

6,1912 (case of the S.S. Manouba). 
United States v. Panama, protocol 

of Nov. 27,1915 (Cocoa Grove Riot
claims arising July 4, 1912)...........

Greece v. Bulgaria, article 181 of the 
Treaty of Neuilly of Nov. 27,1919 
(claim of Dospath-DaghCompany,
Ltd.; arbitrated in 1931-33)..........

United States v. Peru, protocol of 
May 21, 1921 (claim of the Heirs 
of John Celestin Landreau)--.......

Amounts claimed (American money; 
generally excluding interest)

$3,431,246.44 
4,620,694.80

m
(23)

(86)

(89)

Total
$1,011,806.35 

2,879,908.38

202,206.36 

1, 017,599.34

Amounts allowed (American money; 
generally excluding interest)

(33)

(36)

5,029,939.57

1,401,539.05

2,803,370.36

209,940.81

(38)

m

(U)

8,051,943.24 

130,610.67 

40,259.99

35,000.00

293,119.03

2,700,000.00

$84,113.06 
202,161.68

Total
(21) $105,050.18

(24) 2,103,438.26

(27) 33,651.30

(SO) 381,139.95

Percent 
allowed on 
amounts 
claimed

(34) 2,483,232.08

92,637.52

(35) 906,666.78

(37) 183,744.12

286,274.74 

(89) 30,880.00

(41) c772.00

12,350.00

(45) 3,420.00

125,000.00

10.38 

73.04

16.64

37.45

49.37

6.61

32.34

87.52

3.55 

23.64 

1.92

35.28

1.17

4. 63

Amounts claimed in cases where 
. damages were allowed (American 

money; generally excluding interest)

$328,513.06 
593, 737.29

Total
(22) $165,030.63

(25) 2,830,403.88

(28) 200,873.06

(31) 797, 725.30

1,401,539.05

2,803,370.36

(36) 209,940.81

922,250.35 

(38) 130,610.67

(40) 40,259.99

35,000.00

(44) 293,119.03

2,700,000.00

Percent of 
recovery in 
cases where 

damages 
were 

allowed

63.65 

74.31

16.75 

47.78

6. 61

32.34

87.52

Number of 
claims

3,506

31.04 

23.64 

1.92

35.28

1.17

4.63

Total
30

4

8

(32) 176

Number of 
claims on which 

damages were 
allowed

100

1
1

17

Total
19

3

7

164

Percent of 
claims on 

which
were

allowed

63.33

75.00

87.50 

93.18

51.00

(42)

Duration of 
commissions

Yrs.-Mos.-Days

Expenses of the 
United States

Total

2-0-0

0-1-0

0-11-0

C6-0-0

$52,593.15

43,173.78

(43) 2,000.00

43,184.9

Expenses
deducted

from
awards

Yes (H)

Yes

Yes (5%)

No

Yes
(20) 5,242,519.95 bolivares. See footnote (14) supra.
(21) 544,301.47 bolivares, including interest. See footnote (14) supra.
(22) 855,080.99 bolivares. See footnote (14) supra.
(23) 14,921,805.11 bolivares. See footnote (14) supra.
(24) 10,898,643.86 bolivares. See footnote (14) supra.
(25) 14,665,305.11 bolivares. See footnote (14) supra.
(26) 1,047,701.35 bolivares. See footnote (14) supra.
(27) 174,359.08 bolivares. See footnote (14) supra.

(28) 1,040,793.07 bolivares. See footnote (14) supra.
(29) 5,272,535.46 bolivares. See footnote (14) supra.
(SO) 1,974,818.41 bolivares. See footnote (14) supra.
(31) 4,133,291.76 bolivares. See footnote (14) supra.
(32) Originally 183 claims were filed; 5 were withdrawn; the data on 2 

others are not available.
(S3) 26,473,366.17 francs. 1 franc equaled $0.19 U.S.
(84) 13,069,642.57 francs. See footnote (38) supra.

(85) 2,275,375 bolivianos. 1 boliviano equaled $0.3984+ U.S.
(86) £43,140. 1 £ equaled $4.8665.
(37) £39,811:8:1. See footnote (36) supra.
(88) 676,739.23 francs. 1 franc equaled $0,193 U. S.
(89) 160,000 francs. See footnote (38) supra.
(40) 208,602 francs, 70 centimes. See footnote (38) supra.
(41) c4,000 francs. See footnote (88) supra.
(42) The question of the amount only was arbitrated.

(43) Paid by Panama.
(44) 40,710,977.50 gold levas, without restitution of certain property, 

was claimed. 1 gold leva equaled $0.0072 U. S. 20,880,000 gold levas was 
claimed on condition that the property should be restored.

(45) 475,000 gold levas. See footnote (44) supra.
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TABLE I: INTERNATIONAL ARBITRATIONS—Continued.

Percent 
allowed on 
amounts 
claimed

Percent of Percent of
No. Commissions • Amounts claimed (American money; 

generally excluding interest)
Amounts allowed (American money; 

generally excluding interest)
Amounts claimed in cases where 

damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where 

damages 
were

Number of 
claims

Number of 
claims on which 
damages were 

allowed

claims on 
which 

damages 
were

Duration of 
commissions

Expenses of the 
United States

Expenses
deducted

from
awardsallowed allowed

87 Norway v. United States, special Total Total Total Total Total Yrs.-Mos.-Days Total
agreement of June 30, 1921 (Nor
wegian ship-owners, etc., claims) — $13, 223,185.00 (45) $11,972,200.00 90.54 $13,223,185.00 90.54 15 15 100.00

88 United States v. Germany, agree- 0-2-21 $56,172.03
ment of Aug. 10, 1922 (Mixed 
Claims Commission)__________ (47) cl,258,455,000.00 (48)181, 538, 235.30 14.42 20,433 7,025 34.38 18-8-22

Yes (Hof 
1%)89 United States and Mexico, con- 11^ 480; 000* 00

vention of Sept. 8, 1923 (Gen
eral Claims Commission, which 
ceased to exist Aug. 30, 1931):

U. S. v. Mexico__ __________ $10,664,494.26 $2,559,166.10 $4,610,264.37 *139 89
5Mexico v. U. S____ ____ _____ (50) 311, 390.02 39,000.00 283,972. 53 (49) 9Total ____________  ___ (51) 11, 111, 051.93 2, 598,166.10 23.38 (52) 4,903,236.90 52.99 (49) 148 63.51 C7-0-0 1,923,323.78Canada v. United States, art. IV, 9490

convention of Jan. 23, 1924 (the 
Tm Alone claim)______ ___ 386,803.18 (53) 50,666. 50 13.10 386,803.18 13.10 191 France v. Mexico, conventions of C3-0--0 c33,901.61
Sept. 25, 1924 and Aug. 2, 1930 
(claims arising out of revolu
tionary disturbances, 1910-20)__ (54) 22,858,374.09 (55) 648,050.00 2.83 (56) 143 93 65.0392 United States v. Austria and
Hungary, agreement of Nov. 26, 
1924 (Tripartite Claims Com
mission) _____  _ ___ ___ __ _ (57) c41,000,000.00 (58) 542,651.84 1.32 . 1,631 1,098 67.32 3-8-093 Germany v. Mexico, conventions Yes (Yz oi 

1%)of Mar. 16, 1925, Dec. 20, 1927, 
Dec. 15, 1928, and Aug. 14, 1929 
(claims arising out of revolu
tionary disturbances, 1910-20)__ (59) 1,917,068.98 (60) 253,692.79 13.23 1,625,580.00 15.61 (61) 72 33 45.8394 Great Britain v. Mexico, conven-
tions of Nov. 19, 1926 and Dec. 5, 
1930 (claims arising out of revolu
tionary disturbances, 1910-20)---- (62) 598, 542,160.80 (63) 18,974,487.65 3.17 I h-

i O 50 45. 4595 Italy v. Mexico, convention of Jan.
13,1927 (claims arising out of revo
lutionary disturbances, 1910-20).- (65) 3, 909, 486. 25 (66) 157,076.73 4.02 (67) 106 43 40.5796 Belgium v. Mexico, agreement of ■ ■ —"
May 14 and 20, 1927 (claims aris
ing out of revolutionary disturb
ances, 1910-20)_______________ (68) c434, 537. 24 (69) c82,545.08 18.99 16 2 12.5097 United States v. China, exchange of —

notes of Mar. 30, 1928 (Nanking 
Incident of Mar. 24,1927)______ (70) 575, 615.10 (70) 498,187. 81 86.55 (70) 575, 615.10 86.55 (70) 159 (70) 159 100. 00 0-6-15

(46) Excluding interest and the $22,800 retained by the United 
States on behalf of Page Brothers, American nationals.

(47) Not including the amount of the claim of the United States 
for the cost of the Army of Occupation.

(48) This does not include the amount paid in the Drier claim 
pursuant to the act of Congress approved July 19,1940. 54 Stat. 1341.

* See footnote (49).
(49) Number of claims decided. There had been filed 2,781 Amer

ican general claims (1,026 of which were also filed with the Special 
Claims Commission) and 836 Mexican general claims.

(50) In 7 of the 9 Mexican cases.
(51) In cases disposed of by the commission.

(52) The amount claimed was stated in only 86 cases.
(58) Recommended to be paid.
(54) 45,854,341.12 Mexican pesos. 1 Mexican peso equaled 

$0.4985 U.S.
(55) 1,300,000 Mexican pesos. See footnote (54) supra.
(56) 108 claims were withdrawn.
(57) An estimate.
(58) Awards against Austria__________________$370,032.14

“ “ Hungary-------------------------- 172,619.70

Total________ ___ _____________ $542,651.84

(59) 3,845,675 Mexican pesos was the amount claimed (not in
cluding 1 claim that had been allowed by the National Claims Com
mission) in the claims that were memorialized. 1 Mexican peso 
equaled $0.4985 U.S.

(60) 508,912.32 Mexican pesos. 1 Mexican peso equaled $0.4985
U. S.

(61) 68 claims were withdrawn.
(62) The total amount of the claims filed less tne claims with

drawn was £119,708,432:16. Figures supplied by the British Foreign 
Office were stated to have been converted at 1 £ equals 10 pesos and 
$1 U.S. equals 2 pesos.

(68) The total amount of the awards, including 11 cases settled by

agreement amounting to £2,764,217:68, was £3,795,897:53. See 
footnote (62) supra.

(64) 18 claims were withdrawn.
(65) 7,842,500 Mexican pesos. (The amount claimed in the cases 

withdrawn is not available.) 1 Mexican peso equaled $0.4985 U.S.
(66) 315,098.75 Mexican pesos. See footnote (65) supra.
(67) 51 claims were withdrawn.
(68) Approximately 876,504 Mexican dollars. $M1 equaled 

$0.4985 U.S.
(69) 165,607 Mexican dollars. See footnote (68) supra.
(70) Inclusive of the Government claims.
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TABLE I: INTERNATIONAL ARBITRATIONS—Continued.

Percent 
allowed on 
amounts 
claimed

Percent of Percent of

No. Commissions Amounts claimed (American money; 
generally excluding interest)

Amounts allowed (American money; 
generally excluding interest)

Amounts claimed in cases where 
damages were allowed (American 
money; generally excluding interest)

recovery in 
cases where 

damages 
were

Number of 
claims

Number of 
claims on which 

damages were 
allowed

claims on 
which 

damages 
were

Duration of 
commissions

Expenses of the 
United States

Expenses
deducted

from
awardsallowed allowed

98 United States v. Cuba, protocol of Total Total Total Total Total Yrs.-Mos.-Days TotalOct. 1, 1929 (claim of Charles J. 
Harrah)__ _____________ $8, 602,927. 01 (71) $350,000.00 4.07 $8, 602, 927. 01 4.07 l x Yes0-7-0 $33,129. 96

99 United States v. Guatemala, pro- '
tocol of Nov. 2,1929 (the claim of 
Percy W. Shufeldt)___ ______ 596, 600.12 225,468. 38 37.79 596, 600.12 37. 79 1 1 cO-6-O 7,563.12 Yes

100 France v. Great Britain, compromis
of Mar. 4, 1930 (claim of Madame 
Julien Chevreau)_____________ (72) 42, 241. 22 (78) 10, 219. 65 24.19 (72) 42, 241. 22 24.19 1 1

101 United States and Panama, con-
ventions of July 28, 1926 and 
Dec. 17, 1932:

U. S. v. Panama------------------- /* $698,525.10
121,930. 78

$114, 396. 25 93 19
Panama v. U. S______________ 3,150.00 55 4

Total__________________ 820,455. 88 117, 546.25 14. 33 148 23 15. 54 0-9-0 c54,250. 00 No
Grand Total______________________ (74) 2, 922, 897,840.45 (74) 309,745,082.67 

(74) 3, 226, 511. 27
(74) 10.60
(80) 10.60

(75) 192, 896, 081. 31 
(75) 2, 642, 412. 07

(75) \ 27. 72 
(81) 27.72

(76)30, 594 
(76)611. 88

(76)11,736 
(76)234.72

(77) 38.36
(77) 38.36

(78) 85-10-18
(78) 1-7-2.5

(76)5,271,936. 83 
(82) 138, 735.18Average................. ......................................... (74) 30,446,852. 50

(71) A compromise agreement in this amount was arrived at after the arbitration of the claim in which liability was found to exist.
(72) £8,680. 1 £ equaled $4.8665 U.S.
(75) £2,100. See footnote (72) supra.
(74) In 96 instances.
(76) In 73 instances. The amount allowed in the same 73 instances is $53,472,835.44, or an average of $732,504.59.
(76) In 50 instances. Single arbitrations or arbitrations of only 2 cases are not included in the total or average.
(77) The total number of all claims, including arbitrations of 1 or 2 cases, is 30,637; the total number of all claims, including arbitrations of 1 or 

2 cases, on which damages were allowed is 11,737. Tlie percentage of claims on which damages were allowed (on the basis of all claims) is 
38.31.

(78) In 54 instances.
(79) In 38 instances.
(80) In 96 instances.
(81) In 73 instances.
(82) In 38 instances. Of these, 15 were arbitrations of 1 or 2 cases. The average expense of the United States in the 15 instances (a total of 

$386,220.44) is $25,748.03. By deducting these 15 instances, the average expense of the United States in 23 general international arbitrations (a 
total of $4,885,716.39) is found to be $212,422.45.

The average cost of each claim adjudicated in 25,415 claims, the total number of claims where the expenses of the commissions are available, 
is $207.43.
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TABLE II: DOMESTIC OR QUASI-INTERNATIONAL COMMISSIONS AND EN-BLOC SETTLEMENTS
An italic c (without period) preceding a figure is the abbreviation used for circa.

Amounts claimed
Amounts claimed Amounts claimed be

fore domestic com
missions (American 

money; generally 
excluding interest)

Amounts allowed before domestic 
commissions in 

cases where 
damages were 

allowed (Ameri
can money; gen
erally excluding 

interest)

of recov- Number Percent of Percent Percent
Commissions: ostensible claimant

in en-bloc settle- , by domestic com- Percent al- ery in of claims claims on paid or paid or Expenses
Mb. ments where no missions (Ameri- lowed on cases Number of on which which Amounts paid or assumed assumed Duration of Expenses of the deductedand respondent governments figures were 

listed as to dis
tribution

can money; 
generally exclud

ing interest)
amounts
claimed

where
damages

were
allowed

claims damages
were

allowed
damages

were
allowed

assumed of
amounts
claimed

of
amounts
allowed

commissions United States from
awards

1 Great Britain v. United States, con- Total Total Total Total Total Total Total Yrs-Mos-Days Total
vention of Jan. 8, 1802 and the act 
of Apr. 22, 1803 (43 Geo. Ill, ch. 39) 
(claims on account of impediments 
to the recovery of debts which 
failed of settlement under art. VI 
of the treaty of 1794)___________ (1) $24,014,923.70 (2) $6,304,800.00 26.25 c215 152 70.70 (3) $2,664,000.00 (5)11.09 42.25 9-0-0

2 United States v. France, convention
of Apr. 30, 1803, arts. II and III 
(agreement to discharge debts due 
by France to citizens of the United 
States contracted before Sept. 30, 
1800)________________________ (4) c7,017,316.00 (5) 3,738,268.98 53.27 (6) c$3,786,772.00 98.72 530 318 60.00 (7) 3,750,000.00 53.44 100.31 (8) 1-5-0 $22,408.91 No

3 Spain v. United States, treaty of Feb.
22, 1819, art. IX (Spanish claims 
arising out of invasions in Florida 
by the United States: 1812-13 and 
1818 East Florida claims and 1814 
West Florida claims)____ _______ 2,835,672.62 (9) 1,132,393.98 39.93 2,732,868.02 41.44 367 223 60.76 00) OD

4 United States v. Spain, treaty of Feb.
22,1819, art. XI (claims arising out 
of spoliations, etc.)_____________ (12) (18) 2,559,309.80 (14) 6,137,455.40 (16) 42.35 1,859 425 22.86 (16) 5,000,000.00 (17) 91.67 3-0-0 125,701.86 No

0) £5,408,766:6. £5,638,629:8:1., or $24,809,969.37 (1 £ equaled $4.44), was the gross amount of the claims submitted to the 
international commission which sat at Philadelphia. That commission failed to settle the claims.

(2) £1,420,000. 1 £ equaled $4.44.

(8) On the basis of the lump sum of £600,000, or $2,664,000 (1 £ equaled $4.44), paid by the United States to Great Britain under 
the 1802 convention. £659,493, or $2,926,148.92, was the amount with interest available for the payment of the claims.

(4) c39,158,766 livres (total amount of the claims in all cases where the amount claimed was specified by the claimants). 1 livre 
equaled $0.1815 U.S.

(5) This was the amount paid by the United States Treasury. The amount as scaled down by the French Council of Liquida
tion was 18,132,146 livres, including interest, or approximately $3,290,824. See footnote (4) supra.

(6) 20,863,869 livres. See footnote (4) supra.

(7) “Not to exceed” 20,000,000 francs. (1 Malloy 513, 514.)

(8) The American Board of Commissioners was in session from July 5,1803 until Dec. 1, 1804. The French Council of Liquida
tion, which subsequently passed upon the claims, completed its work in 1807.

(9) This was the amount allowed by the Secretary of the Treasury. S. Ex. Doc. 82,33d Cong., 1st sess., pp. 18 et seq. The judges 
in Florida awarded $1,230,871.28.

The data on these claims may be summarized as follows:

Group Number 
of claims

Amounts
claimed

Amounts 
awarded by 

judges

Amounts as re
vised by the 
Secretary of 

the Treasury
1812-13 and 1818, E. Fla................. ............................................ 324 $2,731,038.93 

104,633.69
$1,199,459.31 

31,411.67
$1,106,860.61 

25,533.371814, W. Fla.......................................................................... 43
Total_____________________________________ 367 $2,835,672.62 $1,230,871.28 $1,132,393.98

(10) Indefinite amount.
(11) The claims were passed upon by judges in Florida and by the Secretary of the Treasury.
(12) $16,480,337.75 was stated to have been claimed in 711 cases.
(18) In 296 claims. The total amount awarded in all claims was $5,454,545.13.
(14) In 296 claims where damages were allowed. $2,599,309.80 was allowed in the same 296 claims.
(15) In 296 claims where the amounts claimed were stated.
(16) Under art. XI of the treaty. (2 Malloy 1651, 1655.)
(17) On the basis of $5,454,545.13. See footnote (18) supra.
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TABLE II: DOMESTIC OR QUASI-INTERNATIONAL COMMISSIONS AND EN-BLOC SETTLEMENTS—Continued.

Amounts claimed Percent 
of recov

ery in 
casesNo. Commissions: ostensible claimant

Amounts claimed 
in en-bloc settle
ments where no

Amounts claimed be
fore domestic com

missions (American 
money; generally 

excluding interest)

Amounts allowed 
by domestic com
missions (Ameri-

Percent al
lowed on

before domestic 
commissions in 

cases where 
damages were 

allowed (Ameri-
Number of

Number 
of claims 
on which

Percent of 
claims on 

which Amounts paid or
Percent 
paid or 

assumed
Percent 
paid or 

assumed Duration of Expenses of the
Expenses
deducted

and respondent governments figures were 
listed as to dis-

can money; 
generally exclud-

amounts
claimed

where
damages

claims damages
were

damages
were

assumed of
amounts

of
amounts

commissions United States from
awards

tribution ing interest) can money; gen
erally excluding 

interest)
were

allowed
allowed allowed claimed allowed

5 United States v. Great Britain, con- Total Total Total Total Total Total Total . Yrs-Mos-Days Total
vention of Nov. 13, 1826 (arranged 
to carry out terms of art. I of the 
Treaty of Ghent, Dec. 24, 1814; 
payment for slaves and other prop-

(18) 41,595, 419.65 $1,197,422.18 75.05 1,060 876 82.64 (19)$1,204,960.00 75.53 (00)100.63 1-2-0 $24,683.31 No
6 United States v. Denmark, conven-

tion of Mar. 28,1830 (claims arising 
out of the seizure, detention, or con
fiscation of vessels or property dur
ing the Napoleonic Wars)_______ (21) 2,662,280.36 2,154,425.00 80.92 647 489 75.58 (22) 670,546.70 25.19 31.12 2-0-0 29,494.87 No

7 United States v. France, convention
of July 4, 1831 (spoliation claims 
which arose during the Napoleonic 
Wars) ____________ (28) 51,834.170.15 9,362,193.27 18.06 3,148 1,567 49.78 (0i)5,558,108.07 10.72 (25) 59.36 3-6-0 55,339.78

8 United States v. Kingdom of the Two
Sicilies, convention of Oct. 14,1832 
(spoliation claims which arose dur
ing the Napoleonic AVars)_______ (26) 2,032,939.88 (27) 869,834.23 (27) 42.35 400 267 66.75 (28) 1,766,025.00 (29) 91.74 1-6-0 21,581.81 No

9 United States v. Spain, convention of
Feb. 17, 1834 (Van Ness Conven
tion) (claims that arose subsequent 
to the treaty of Feb. 22, 1819, in
cluding claims that arose during the 
war between Spain and her Amer
ican colonies) _______________ (30) c2,600,000.00 (31) 466,809.56 17.95 102 68 66.66 (82) 600,000.00 23.08 (5f)128. 53 1-6-0 13,273.45

10 United States v. Peru, convention of
Mar. 17, 1841; distribution under 
act of Aug. 8,1846,9 Stat. 80 (claims 
on account of seizures, etc., of 
vessels and cargoes) __________ 1, 232, 387. 79 421,432.41 34.19 $1,156, 293. 54 36.45 33 26 78.79 (33) 391,989.83 32.05 93. 72 1-0-0 (34) 3,000.00 Yes

11 Belgian Commission established in
conformity with the law of May 1, 
1842 (for the liquidation of losses 
sustained during the Belgian Revo
lution of 1830)_______ _ ______ (35)$3, 632, 230. 00 (36) (57)1,520,000. 00 41.85 3-10-15

12 United States v. Mexico, treaty of
Feb. 2, 1848, arts. XIV and XV (all 
claims against Mexico not there
tofore decided)......... ..................... 11. 536, 270. 29 (58) 1, 668, 370. 73 27.81 (89) 8, 505,177. 66 (40) 19. 61 292 198 67.81 (41)3, 250, 000. 00 28.17 (42) 101.30 2-0-0 57,823.56 No

(IS) “Total of average and estimated value” of slaves and property.
(19) Arts. I and III of the convention. (1 Malloy 641, 642.)
(20) There was an excess of $7,537.82 which was distributed to the claimants.
(21) Estimated.
(22) $650,000 of this amount represented the principal amount received from Denmark, and the remainder represented interest. 
(25) Including interest.
(24) France agreed to pay 25,000,000 francs. The indemnity, including interest, amounted to $5,558,108.07 when paid.
(25) See H. Ex. Doc. 183, 26th Cong., 1st sess.
(28) In 129 claims where the figures are available. The total amount claimed is unavailable.
(27) In the 129 claims where the amount claimed is available. The total amount awarded, including interest, on all claims was 

$1,925,034.68.
(28) 2,115,000 Neapolitan ducats. 1 Neapolitan ducat equaled $0,835 U.S.
(29) On the basis of $1,925,034.68. See footnote (27) supra.
(SO) Claims of which notice had been given in January 1837.

(81) This figure is based on the amount of the original awards on the merits of the claims. The amount paid to the claimants 
was increased to $599,850.23 by adding to the amount awarded the surplus of the fund available for distribution.

(32) 12,000,000 rials vellon with interest at 5 percent.
(S3) Including interest. The principal amount agreed to be paid was $300,000.
(34) The claims were referred to the Attorney General for settlement on their merits.
(85) 19,117,000 francs (in round numbers). 1 franc equaled $0.19.
(86) There were at least 9,275 claims.
(87) The law of May 1, 1842 of Belgium set aside 8,000,000 francs for the payment of the claims. See footnote (35) supra.
(88) In 141 cases where the amount claimed is available. The total amount awarded in all claims was $3,208,314.96.
(39) In 141 cases.
(40) In 141 cases.
(41) 1 Malloy 1107,1114. .
(42) On the basis of $3,208,314.96. See footnote (88) supra.
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TABLE II: DOMESTIC OR QUASI-INTERNATIONAL COMMISSIONS AND EN-BLOC SETTLEMENTS—Continued.

Amounts claimed Percent 
of recov

ery in 
cases

-

No. Commissions: ostensible claimant
Amounts claimed 
in en-bloc settle
ments where no

Amounts claimed be
fore domestic com

missions (American

Amounts allowed 
by domestic com
missions (Ameri-

Percent al
lowed on

before domestic 
commissions in 

cases where 
damages were 

allowed (Ameri
can money; gen
erally excluding 

interest)

Number of
Number 
of claims 
on which

Percent of 
claims on 

which Amounts paid or
Percent 
paid or 

assumed
Percent 
paid or 

assumed Duration of Expenses of the 
United States

Expenses
deductedand respondent governments figures were 

listed as to dis
tribution

money; generally 
excluding interest)

can money; 
generally exclud

ing interest)
amounts
claimed

where
damages

were
allowed

claims damages
were

allowed
damages

were
allowed

assumed of
amounts
claimed

of
amounts
allowed

commissions from
awards

13 United States v. Brazil, convention Total Total Total Total Total Total Total Yrs-Mos-Days Totalof Jan. 27, 1849 (prize and other 
claims)_______ ______________ (4$) $1,319,529.86 (44) $418,073.55 31.68 (45) $641,565.16 65.16 38 65.79 (46) $322,535.98 77.15 No2-0-0 $11,817.7014 United States v. China, convention
of Nov. 8,1858 (claims arising out of 
the burning of the foreign settle
ment in Canton)______________ 1,513,707.53 (47) 489,694.78 32.35 1,239,924.10 39.49 56 48 85.71 (48) 735, 238. 97 US) 150.14 0-2-0 3,359.69 No15 United States v. Great Britain, act of
Congress approved June 23, 1874 
(First Alabama Claims Commission 
established to distribute the Ge
neva award of Sept. 14, 1872 under 
arts. I to XI of the treaty of May 8, 
1871)__________ _______ 14, 499,316. 99 9,316,120.25 64.25 2,068 1,786 86. 36 (50) 15,500,000.00 (51) 36.42 (51) 53.49 2-6-0 253,231.12 Yes

16 United States v. Great Britain, act of
Congress approved June 5, 1882 
(Second Alabama Claims Commis
sion established to distribute the re
mainder of the Geneva award)___ (52) 28,061,996.90 . 19,658,960. 85 70.05 5, 770 5,294 91. 75 (50a) (51a) (51a) 3-6-0 493,328.07 Yes

17 United States v. Spain, Feb. 27, 1875
(claims arising out 4)f the seizure, 
etc., of the officers, crew, and pas
sengers of the S.S. Virginius)__ _ $98,050.00 80,000.00 81.59

18 United States v. Great Britain, agree-
ment of May 28, 1881 (Fortune 
Bay Claims)__________________ 105,305.02 (53) c72,900.00 69.23

19 France v. Chile, convention of Nov. 2,
1882 and protocol of Nov. 26, 1887 
(claims arising out of acts of Chilean 
forces in Peru and Bolivia during 
war)____________ ____________ c3,400,000.00 (54) (55) 294, 600.00 8.66 Yes (6%)

20 Portugal v. Chile, protocol of Nov. 19,
1888 (claims growing out of war)___ 159,840.40 (56) 6,874.00 4.30

21 France r. Chile, agreement of Feb. 2,
1896 (claims arising out of civil war 
in 1891 in Chile)......... ...... ....... (57) 104,464.72 (58) 24, 332. 50 23.29

US) The amount claimed in 35 cases where the amount claimed is available. The amount was computed on the basis of 1 gold 
milreis as the equivalent of $0,545 U. S.

(44) The amount allowed originally in 25 cases on the merits.
(45) In 24 cases allowed, where the amount claimed was stated.
(46) 530,000 milreis. See footnote (48) supra.
(47) Including interest.
(48) 500,000 taels on which there was realized $735,238.97, excluding interest.
(49) After deducting the amount of certain other claims from the amount of the fund, the sum of $453,400.90 was remitted to China 

on Apr. 24,1885 pursuant to the act of Congress approved Mar. 3,1885. (23 Stat. 436; 1885 For. Rel. 183.)
(50) The amount received from Great Britain under the terms of the Geneva award—$15,500,000—was invested by the United 

States and bore interest until June 30, 1877. After making the payments under the terms of the act of June 23.1874 (First Alabama 
Claims Commission awards), there remained in the Treasury to the credit of the Alabama Claims Fund the following amounts:

“Balance in the Treasury, Geneva award fund, available for future distribution as provided by law___ $9,703,904.89
“Carried into the Treasury as miscellaneous receipts, for coin premiums on bonds sold ($7,500,000)___ 344,393.88
‘ ‘ Currency premiums on same_______________________________________________ ___ _______ 40,706.19

Total_____________________________________________________________ ____________ $10,089,004.96”

(50a) See footnote (50).
(51) On the basis of $15,500,000 and the amounts claimed before the First and Second Alabama Claims Commissions.
(51a) The percentages of the First and Second Alabama Claims Commissions are computed as a unit.
(52) The jurisdiction conferred on the Second Alabama Claims Commission included jurisdiction over claims for (1) damage 

done by the exculpated cruisers and (2) damage in the nature of war premiums. The judgments made m favor of class (1) were to 
be paid first from the available fund.

Of the claims in class (1), there were 1,649 in the amount of $10,520,503.01. On these claims, awards were made in 1,372 claims ih 
the amount of $3,346,016.32. These awards were paid in full.

Of the claims in class (2), there were 4,121 in the amount of $17,541,493.89. The awards in this group of claims amounted to 
$10,705,371.43, excluding interest, or $16,312,944.53, including interest, in 3,922 claims.

(53) £15,000. 1 £ equaled $4.86 U. S.
(54) There were 89 claims.
(55) $300,000 Chilean. 1 Chilean dollar equaled $0,982 U. S.
(56) 21 claims.
(57) The claims of France amounted to 344,041.18 Chilean pesos plus 324,326 francs, or $41,869.81 plus $62,594.91, or a total of 

$104,464.72 (calculating 1 Chilean peso at $0.1217 U. S. and 1 franc at $0,193 U. S.)
(58) £5,000. 1 £ equaled $4.8665.
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TABLE II: DOMESTIC OR QUASI-INTERNATIONAL COMMISSIONS AND EN-BLOC SETTLEMENTS—Continued.

Amounts claimed Percent 
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damages 
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allowed

No. Commissions: ostensible claimant 
and respondent governments
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in en-bloc settle
ments where no 

figures were 
listed as to dis

tribution

rAmounts claimed be- 
1 fore domestic com
missions (American 

money; generally 
excluding interest)

Amounts allowed 
by domestic com
missions (Ameri

can money; 
generally exclud

ing interest)

Percent al
lowed on 
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before domestic 
commissions in 
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allowed (Ameri
can money; gen
erally excluding 

interest)

Number of 
claims

Number 
of claims 
on which 
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Amounts paid or 
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paid or 
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allowed

Duration of 
commissions

Expenses of the 
United States

Expenses
deducted

from
awards

22 Germany, France, Denmark, Nor- Total Total Total Total Total Total Total Yrs-Mos-Days Total
way and Sweden, Portugal, and 
Japan v. Great Britain and the 
United States, convention of Nov. 
7, 1899 and subsequent agreements 
(Samoan claims) ___ ________ (59) $145,182.32 (59) $49,452.25 34.06

23 Austria-Hungary, Belgium, Den-
mark, France, Germany, Greece, 
the Netherlands, Russia, Italy, 
Spain, Sweden and Norway, and 
Switzerland v. Great Britain; set
tlements of 1901 (for deportations, 
etc., during the Boer difficulties; 
settled by the South African De
portation Compensation Commis
sion)............................ .................. . (60) 5,294,727.00 (61) (62) 490,617.00 9.27

24 United States o. Great Britain, 1901
(South African deportation, etc., 
claims arising during Boer War)___ $52, 278. 29 $24,300. 66 46.48 (68) 15 10 66.67 (64) 29,208.00 55.87 120.19 (65) $4,907.34 Yes

25 United States v. Spaiif,1 treaty of Dec.
10, 1898, art. VII, and the act of 
Congress approved Mar. 2,1901, 31 
Stat.'877 (claims that arose “since 
the beginning of the late insurrec
tion in Cuba”)..... ............ _........... _ 64,931,694.51 1,387,845.74 2.14 $24, 316, 613. 76 5.71 542 86 15. 87 (66) (67) C9-0-0 (68) 1,142,828.75 No26 United States v. China, protocol of
Sept. 7, 1901 (Boxer indemnity 
claims)______________________ (69) 3,308,036.16 (70) 1,550,009.62 46.85 1 £ o (69) 215 93.48 fy 1\ o AAA AAA AA 14,941,85

27 Samoan claims of citizens of the
V/1) Z, UUU, UUU. UU V/^JOU. 40 129.03 0-6-15 No

United States; act of Congress ap
proved June 23,1910 (claims which 
arose in 1899 in and about the town 
of Apia)____________________ (78) 64,677.88 14,811.42 c22.90 37,033.25 39.99 25 15 60. 00 (74) 0-6-0 (75) 750.00 No28 Nicaraguan Mixed Claims Commis
sion, 1911-15__________________ (76) 8, 316, 627.87 (76) 622,781.88 7.48 (77) (78) (79) 3-6-029 Dominican Claims Commission,
created June 26,1917___________ (80) 16,960, 513. 48 (80) 4, 292,343. 52 25. 31 (80) 8,813,902.01 48.70 (80) 9.038 (80) 6.287 69 56

(69) Claims of citizens of the United States.
(70) By the commission and the Department of State.
(71) This was the amount set aside in the Treasury of the United States as a trust fund for the payment of the claims. The 

share of the United States in the indemnity agreed to be paid by China to the powers was $24,440,778.81 plus interest.
(72) On the basis of the amount estimated ($2,000,000) to pay the claims.
(78) In 24 claims where the amount claimed was stated.
(74) There was no limit as to the extent of the liability of the United States.
(75) These claims were settled by the Solicitor’s Office of the Department of State. Mr. Joseph R. Baker was in charge of the 

settlement.
(76) In 417 foreign claims. The awards were stated in cordobas. A cordoba (C$1.00) was estimated as the equivalent of $1U. S,
(77) 417 foreign claims.
(78) The total number of foreign claims allowed does not appear.
(79) Apparently no limitation.
(80) Including claims of Dominican nationals.

(59) Excluding the claims of American and British nationals.
(60) £1,089,450. 1 £ equaled $4.86 U. S. The figure does not include the claims of the United States.
(61) 1,617 claims.
(62) £100,950. See footnote (60). The figure does not include the claims of the United States.
(63) However, only 13 claims were pressed before the Department of State.
(64) £6,000. 1 £ equaled $4.8680 U. S.
(65) The claims were referred to the Solicitor of the Department of State for adjudication, and Assistant Solicitor Van Dyne 

made the recommendations as to the distribution of the indemnity. The amount of $4,907.34 was paid to R. Newton Crane “for 
service and expenses” in connection with the negotiation of the lump-sum payment of £6,000.

(66) There was no limitation placed upon the extent of the liability assumed by the United States for the claims of its citizens 
against Spain under the treaty of Dec. 10,1898.

(67) The act approved Mar. 2,1901 provided that the commission should complete its work within 2 years, but that 
the President might extend the period from time to time, not exceeding 6 months in each instance. (31 Stat. 877, 880.)

(68) There were 5 commissioners. An Assistant Attorney General and assistant attorneys defended the claims.
The expenses of the commission amounted to._____ ________ ________  $594,720.87
The expenses of the defense of the claims amounted to------- ------------------ 548,107.88

Total.................... .................................................... .......... -......... .....  $1,142,828.75
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TABLE II: DOMESTIC OR QUASI-INTERNATIONAL COMMISSIONS AND EN-BLOC SETTLEMENTS—-Continued
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30 Bulgaria v. Greece, submitted to the 
Council of the League of Nations,

Total Total Total Total Total Total Total Yrs-Mos-Days Total

Oct. 23, 1925 (boundary incident) _. (81) $378,000.00 (82) $144,000.00 38.0931 Canadian Royal Commission on 11-
legal Warfare Claims, 1921 and fol
lowing (civilian claims against Ger
many under arts. 231 and 232 of the 
Treatv of Versailles) ______ ____ (83) $64, 329, 457. 43 (84) $4,184,601.19 6.50 $23, 689,698.79 17.66 1,613 1,288 79.85

32 War Claims Arbiter, appointed pur-
suant to the Settlement of War 
Claims Act of 1928, 45 Stat. 254 
(claims of German, Austrian, and 
Hungarian nationals for ships 
seized, radio stations and patents 
used or sold by the U. S. during 
the World War)_______________ (85) cl, 150,000,000.00 (86) 87,704,808.33 7.63 1,180 582 49.32 (87) 101,000,000.00 8.78 115.16 3-9-0 $136,896.00 (88) Yes33 Commission for the Adjustment of
British Claims for the use of inven
tions, 1932-33, under sec. 3 of the 
act of Mar. 2, 1919, 40 Stat. 1272, 
1273 (claims against the U. S.) . . 1, 809, 437. 23 255, 500. 00 14.12 1,187, 421.73 21.52 (89) 14 7 50.00 (90} 7-6-0 (91) 13,860.3034 Sudden & Christenson, Trie. (U. S. v.
Gt. Br.), agreement of May 19,1927 
(S. S. Edna claim)___ ____  ___ (92) 670,807. 20 (93) 103, 774. 35 15.47 (92) 670,807. 20 15.47 1 1 3-6-035 United States v. Turkey, agreement
of Oct. 25, 1934, pursuant to the ex
change of notes of Dec. 24, 1923 and 
Feb. 17, 1927; domestic commission 
under act of Mar. 22, 1935, 49 Stat. 
67_______________  _________ (92) 19,711,394.70 (92) 899, 338.09 4. 56 (92) 5, 640,122. 52 15.94 884 33 3. 73 1,300,000.00 6.59 144.55 (94) 2-3-0 (95) 50,952. 39 Yes36 United States v. Mexico, convention
of Apr. 24, 1934, act of Congress, 
Apr. 10, 1935, 49 Stat. 149 (Special 
Claims: claims arising out of revo
lutionary disturbances, 1910-20) (92) 219, 271,809. 45 9,135,041. 79 4.16 (92) 83,904,143.85 10. 89 2 833 1, 358 zlQ QQ (96) 5, 448,020.14 2.48 59.64 2-9-0 241, 550.10 Yes

Grand Total________________________ (97) 1, 700,149, 726. 04 (98) 168,044, 066. 36 (99) 9.88 (1) 172,459,798.99 (1)17.80 (2) 32,960 (2)21,644 (3) 65.67 (4) 153,876,408.37 (5) 9.47 (6) 93.62 (7) 71-5-0 (8) 2,721,730.86
Average ________ ____________________ (97) 68,005, 989.04 (98) 6, 721, 762. 65 (99) 9.88 (1) 11,497,319.93 (1)17.80 (2) 1, 267. 69 (2)832.46 (3) 65.67 (4) 5,699,126. 23 (7) 2-11-21.25 (8) 129,606. 23

(81) 52,500,000 levas. 1 gold leva equaled $0.0072 U.S.
(82) 20,000,000 levas. See footnote (81) supra.
(83) The amount claimed in 1,502 cases wherein the amount claimed was stated. 

The figure does not include the amounts claimed in claims for the maltreatment of 
prisoners of war; the amounts claimed in those cases were generally unstated.

(84) The amount allowed in the same 1,502 cases. In 1,613 claims presented (not 
including claims for maltreatment of prisoners of war), $4,246,868.75 was allowed 
which with interest at 5 percent to Mar. 10, 1928, in the amount of $2,042,520.59, 
made a total amount of $6,289,389.34 allowed.

(85) An estimate, including interest.
(86) Including interest; $63,784,828.09 was allowed, excluding interest.
(87) By the terms of the Settlement of War Claims Act, the limitation upon the 

amount payable was as follows:
Germany—$100,000,000, less expenses and consideration paid.
Austria and Hungary—$1,000,000, less similar deductions.

(88) Under sec. 6 of the War Claims Act of 1928, the arbitrator decided that 83

percent of the expenses should be borne by the German Special Deposit Account; 
16 percent by the Austrian Special Deposit Account; and 1 percent by the Hun
garian Special Deposit Account.

(89) There were 17 claims originally; 3 claims were withdrawn.
(90) There was no limitation upon the amount allowable.
(91) The expense incurred by the War Department.
(92) Including interest.
(93) The principal amount awarded was $78,025.83. The question of interest was 

left open. Congress appropriated $78,025.83 plus $25,748.52 as interest.
(94) Approximately.
(95) There was also expended at Istanbul (where the agreement for the amount 

of the lump sum to be paid by Turkey was negotiated) the sum of $19,933.05.
(96) The amount “in settlement of the claims classified by the Joint Committee 

as special claims”.
(97) In 25 instances. The figure does not include instances nos. 4 and 8.
(98) In 25 instances. The figure does not include instances nos. 4 and 8. It in

cludes the total amount awarded in no. 12, i. e. $3,208,314.96.

(99) In 25 instances.
(1) In 15 instances. The amount allowed in the same 15 instances was $30,700,800.33, 

or an average of $2,046,720.02.
(2) In 26 instances.
(3) In 26 instances.
(4) In 27 instances.
(5) In 25 instances wherein amounts claimed are available (excluding no. 8 and 

combining nos. 15 and 16) and wherein the total amount claimed was $1,553,548,637.28, 
and the total amount paid or assumed was $147,110,383.44.

(6) In 18 instances wherein amounts allowed are available (combining nos. 15 and 
16) and wherein the total amount allowed was $161,504,559.41, and the total amount 
paid or assumed was $151,193,632.69.

(7) In 24 instances.
(8) In 21 instances. The average cost of each claim adjudicated was $125.27 in 

21,726 claims, the number of claims where the amount of the expenses is available.

315420—2068n



LIST OF CASES





LIST OF CASES

Abbey of La Trappe, 1:422.
Abbiatti, Albino, 1:100.
Abbott, Charles M., 1:657.
Abbott, Henry, widow of, 1:142.
Aburto, Manuel, 1:563.
Achelis, Elizabeth A., et al., 11:864; 

111:1904.
Achelis, George, et al., 111:1903.
Acosta, Francis J., II:851n; 111:1891.
Ada, 11:1267, 1271, 1273n.
Adams v. Penn. Ins. Co., 11:1173.
Adams v. Warren Ins. Co., 11:1170, 

1171.
Adams, Charles Francis, Jr., Adminis

trator v. U. S., III:2047n.
Adams, Samuel G., 11:1109.
Adams, W. A., 1:146.
Adams, William McMillan, 1:559, 594, 

633.
Adela, I:14n.
Adelso, I:22n.
Adlam, George, 1:109.
Administrative Decision No. 1, War 

Claims Arbiter, 1:188-189.
Administrative Decision No. II, Mixed 

Claims Commission, U. S. & Ger
many, I:279n.

Administrative Decision No. Ill, Mixed 
Claims Commission, U. S. & Ger
many, 11:1528.

Administrative Decision No. IV, Mixed 
Claims Commission, U. S. & Ger
many, 11:864.

Administrative Decision No. VI, Mixed 
Claims Commission, U. S. & Ger
many, 1:647.

Administrative Decision No. VII, Mixed 
Claims Commission, U. S. & Ger
many, 11:1284, 1320, 1330, 1341, 
1529.

Administrative Decision No. VII-A, 
Mixed Claims Commission, U. S. 
& Germany, 11:1288.

Adria, 11:879.
Adrian, 11:1379.

Aguilar-Amory concession case, III: 1565.
Ahrberg, Siegfried J., 1:499, 501, 504.
Aiello, Affonso, 11:1427.
Aigburth, 1:2In.
Alabama Claims, 11:1024, 1032, 1 i67, 

1198, 1254, 1283, 1300 et seq., 1328; 
111:1751, 1772, 1810, 1814, 1837n, 
1850, 1854, 1927-1928, 2011, 2015, 
2027n, 2057, 2068b, 20681.

Albano, Heirs of Angelo, 1:776.
Aldridge, Alfred, I:431n.
Aleout, II:1042n, 1276.
Alert, 11:1258.
Alexander, Robert S. C. A., Executors 

of, 1:125.
Alexander Hamilton, 11:1186.
Alfred Adams, 11:1267. -
Algerian State Railway Company, I: 

8n. •
Alice, 11:1034.
Allen v. Mackay, 11:1169.
Allen, Hettie D., 1:687, 809.
Allen, Richard, 111:2038.
Alleyne, Mrs. Louise A., 1:800.
Alliance, 11:1334.
Almaguer, Elvira, 1:46, 55, 547, 797.
Almira, 11:1260.
Alsop & Co., 1:133, 225, 269; III: 

1557, 1662, 1863, 2045, 2068g.
Altenburg, 11:1316.
Alvarez, Julius, 1:119, 120n, 644n.
Alvord & Co., 11:1321.
Amat, Thaddeus, and Joseph S. Ale- 

many, 1:233; 111:1615, 1616, 2002, 
2044n, 2068f.

Amazon Wireless Telegraph and Tele
phone Company, III:2042n.

Ament, William S., 11:966.
American Baptist Missionary Union, 

111:1810.
American Bible Society, 11:936, 963, 

1489.
American Bottle Company, 111:1576, 

1982.
2071



2072 LIST OF CASES

American College at Marsovan, Turkey, 
1:67; 11:1492; 111:2009.

American Electric and Manufacturing 
Co., I:9n; 11:858, 1383, 1423; III: 
1735n, 1957.

American-Hawaiian Steamship Co., II:
1052n, 1244-1247; 111:1857. 

American Insurance Co. of Newark, 
11:1317.

American Merchant Marine Insurance 
Co., 11:1317.

American missionary station at Hsi 
Ch’eng Yu, China, 11:852. 

American Trading Company, Shanghai, 
111:1824.

American Trading Company, Tientsin, 
III:1807n.

American Union Line, Inc., II:1295n, 
1308n.

Amiable Nancy, 11:1179, 1201, 1234; 
111:1841.

Amsinck, G., & Company, Inc., Ill: 
1623n.

Andersen, Trygve, 1:402.
Anderson, Charles Arvid, 1:745. 
Anderson, Fayette, and William Thomp

son, I:360n; 11:841, 958, 1355,
1359; 111:1985.

Anderson, Hilda S., 1:822.
Anderson, John, 1:499, 502, 505. 
Anderson, Rev. F., 1:288.
Anderson, Roland, individually and as 

Guardian of Barbara Winnifred 
Anderson, 1:586, 633, 693, 812. 

Anderson, William, Saxon & Co., II: 
930.

Andinio, Lorenzo, 1:824.
Andresen, Juan, I:33n, 217; 11:945; 

III: 1613, 1806.
Andrews, Capt. Thomas S., I: 332, 373, 

381, 406, 415; 111:2006, 2011. 
Angarica v. Bayard, III:1920n, 2035n, 

2048n, 2059n.
Ann, 11:1034.
Ann [Eldridge, master], 11:1226.
Anna Beck, 11:1267, 1271.
Anna Catharina, 11:1169, 1179.
Anna Green and Cargo, 11:1170, 1171. 
Anna Maria, 11:1193, 1201, 1234, 1235. 
Annie F. Conlon, II: 1052, 1333. 
Ansara, Deeb A., 11:1501.
Antippa, II: 1191; 111:1859.
Anzures Land Company (Ltd.), 11:1458. 
Apollon, 11:1201, 1235.

Aponte, Manoel Jos6, 11:1381.
Appleby, George F., administrator of 

William W. Snelling, 1:483, 508. 
Apurimac, 1:188; 11:1347.
Arancibia, Manuel, 111:1746.
Arbogast c. Etat allemand, I:241n.
Archer, 11:1300.
Archibald Grade, 1:348, 365n; 11:1342. 
Archuleta, Daniel R., I:52n.
Arena, Wife of Salvatore, 1:772, 824. 
Arends, Jacobo Bta., 11:1116.
Arestuche, Luciano, 1:549, 631.
Argali, W. H., 1:327, 342n, 376, 394, 414. 
Argonaut, I:20n.
Ariel, 11:1269.
Armenian, 1:685.
Arnold and Foster Ltd. v. J. W. Erkens, 

111:1743.
Arnold, Richard J., Francis R. Arnold, 

admr. of the estate of Samuel G. 
Arnold, Samuel Nightingale, and 
Welcome A. Green, 11:1341, 1342; 
111:2020.

Aroa Mines (Limited) Case, 11:853. 
Arringtone, Lane, 1:540, 630.
Arthur Sewall and Company et al, II: 

1189.
Ascherberg Hop wood and Crew Ltd. v. 

Hugo Quaritch, and A. H. Quaritch 
v. Moser Ascherberg Hopwood and 
Crew Ltd., 11:971.

Ascoli, Marcos, I:302n, 310, 413.
Aser Eschenasy fr&res c. Benjamin Hes- 

kia et Etat autrichien, I:241n.
Ash, Claudius, Sons and Co. Ltd., 

111:1725.
Ashburn v. Baldwin, 11:1171.
Ashmore, Rev. Dr. Wm., 11:1518; III: 

1735.
Ashton, William, 1:404.
Aspinwall, William H., Executor of G.

G. Howland and others, 111:1598. 
Astor, John Jacob, & Co., 11:1127. 
Atkins, Edwin F., 111:1757, 2016. 
Atkins, Roy, 1:686, 813.
Atlantic Insurance Company, 11:1326. 
Atlas, II:1149n.
Atocha, Alexander, 1:469, 470, 513. 
Atterbury, B. C., 11:1498.
Atwater, Frederick E., and Mabel Ber

tha Taylor, 1:743, 805, 822. 
Atwood, John W., 1:149, 378.
Augier, Emile et Mme, 11:865.
Augusta, II:1341n.



LIST OF CASES 2073

Augusta Insurance and Banking Com
pany, 11:1300.

Aurora [Timothy Sage, Master], 11:1218.
Ausable, 1:210; 11:1060; 111:1907, 2011.
Austin, Martha Ann, I:54n, 738, 809.
Automobile Insurance Co., 11:1317.
Aves Island case (Netherlands v. Ven

ezuela), 11:1368.
Aves Island case (U. S. v. Venezuela), 

11:1380.
Avino, Jos6 A. Manzano, 1:219, 518.
Avon Hosiery Company Limited, II: 

1205.
Ayoub, Mick, 11:1490.

Baarn, 111:1895.
Baasch & Romer, 1:130; 111:1958, 

1967n.
Bacis Gold and Silver Mining Company 

(Limited), 11:843.
Bailey v. Damon, 11:1171.
Bailey, William, et al., 11:1166.
Bain, James H., 1:68, 588, 631; III: 

1992n.
Baker, Margaret Emerson, et al., and 

Executors of the Estate of Alfred 
G. Vanderbilt, Deceased, 1:705
706.

Baker, Mary Anne, 1:737, 810.
Baker, Walter Ralph, 1:175.
Balano v. Illinois, III:1913n.
Balderach, Mrs. Alfred Louis, 1:797.
Baldwin, Cecelia D., Admx. of the 

Estate of Harry D. Baldwin, 1:526, 
528, 591, 631.

Baldwin, Janet M., 1:24, 747, 802, 825.
Baldwin, Dr. John, I:345n, 404; 11:855; 

111:2007, 2020, 2025.
Baldwin, Robert G., 1:348.
Ballenger, Henry S., I:300n.
Ballistini Case, I:315n; 11:862-863,

1187n; 111:1601, 1723, 1859n.
Baltimore (8 Wall. 377), II:1086n,

1145, 1169.
Baltimore, U.S.S., I:82n, 769; III:1991n.
Bance, Dr. J. B., Receiver in Bank

ruptcy of Ernesto Capriles, 11:840.
Bancroft, Genevieve Cox, 1:689, 810.
Bandell, John M., II:1181n.
Bank of New York and Trust Com

pany, Administrator of Fritz Ache
lis, Deceased, 111:1576.

Baptiste, Marie Rose Jean, 1:662, 808.
Baranyai, Jules, 11:1494. •

Barber & Co., Inc., II:1293n.
Barber v. Flemming, 11:1177.
Bark Emily Banning, I:315n, 372, 

382n.
Barker, Henry James, 11:1323-1324; 

III:1895n.
Barker, Mrs. Mathilde M. F., 1:177; 

11:1423.
Barlow, Joseph E., 11:1356-1359.
Barnard, Fred, 1:537, 592.
Barnd, John, admr. of estate of Peter 

Franks, I:762n, 800, 821.
Barnes, William P., 1:403.
Barney, B. B., admr. of estate of 

Nathaniel T. Prebble, I:762n, 817, 
821.

Baron Berwick, 111:1908.
Baron de Castine, 11:1283. "
Baron Stjernblad, 1:242.
Barque Hiawatha, I:14n.
Barrett, Edward Alfred, 111:1593.
Barrington, Alexander R., 11:1456.
Barry, Thomas, I:293n.
Bartlett, Rev. L., II:1494n.
Bascombe, James, 1:218.
Bates, Josephine, 1:782, 810.
Bauriedel, Federico, 1:161.
Bayard v. U. S. ex rel. White, III:2048n.
Bayard, claimant, on behalf of owners 

of ship Molly, 11:1152.
Baylies, Gladys Mary, 1:647-648, 687, 

815.
Bearse, Capt. Orin B., 1:609, 611.
Beatrice, 11:1235.
Beattie, Rev. John A., I:694n.
Beatty, Capt. Edmund, 1:609, 612.
Beatty, Sarah Ann, administratrix, 

I:761n, 796, 821. ‘
Becker-Brugere, 11:901.
Beckman, Rev. E. R., 1:37, 185n, 702, 

804; 111:1989.
Beckman & Co., III:1573n, 1612.
Becos Traders, Ltd., I:8n.
Beeley Wood Steel Co. Ltd., I:272n.
Beha, James A., Supt. of Ins. of New 

York, as Liquidator of Norskfe 
Lloyd Ins. Co., Ltd., for American 
policyholders, 111:1800.

Belden, Henry, and others, 11:1228.
Belden, John, 11:1382, 1520; 111:1830, 

1861, 1998.
Belden, Samuel A., & Co., 11:891.
Bell and Sterling, 1:289, 303n, 347n.
Bellona, 11:1129.



2074 LIST 0!F CASES

Belmont, Louis, III:2041n.
Ben Franklin, 1:232; 11:1013, 1099.
Beni-Madan, Rzini, 111:1871.
Benn, Rachel R., 11:1497.
Benner, Roscoe K., III:1769n.
Bennett, Henry William, 1:595, 630.
Benshimol, David, 11:960.
Benson Case, 1:123.
Bentin-D6jardin c. E. Doll, I:177n.
Benzon, Naylor, and Co. c. Etat alle- 

mand, 111:2004.
Bering Sea Claims, 11:1263; 111:1966, 

2068e. ’
Bernard, Fred, 1:630.
Bernaud, A., & Co., 111:2014.
Berron, Eduardo, 11:1114, 1330.
Bertram v. Duhamel, III: 1879.
Bertrand, Charles Claude, 11:850.
Besson, Mme. Veuve Emile, 11:1519.
Betancourt, Gaspar A., 1:116, 645n.
Bethell, S. H. and E. V., 11:1502-1505,

' 1547n; 111:1822, 1842.
Bethune, Henry James, legal repre

sentative of James and William 
Crooks, 11:930.

Betsey [Benjamin Cozzens, master], 
11:1108.

Betsey [Denabre, master], 11:1113; 
III:1914n, 2020.

Betsey [Furlong, master], 11:1208, 1215.
Betsey [Samuel Lewis, master], 11:1109.
Betsey [Zebulon Burnham, master], 

11:1193.
Beuckeleers, 11:1138.
Bibas, Jacob, 11:1520; 111:1862
Biedermann c. Etat allemand, I:145n.
Bilicke, Gladys, individually and as 

Guardian of the Estate of Carl 
Archibald Bilicke, and Albert Con
stant Bilicke and Nancy Bilicke de 
Roulet, 1:587, 693, 813, 814.

Binney, Joseph W., I:341n, 403.
Binon c. Etat allemand et S. A. des 

Glaces de Reisholz et Schlesische 
Feuerversicherungs Gesellschaft, 
111:1560.

Bio Bio, 111:1895.
Bird, Mrs. Susan B., 1:742, 822.
Birge-Forbes Company v. Heye, III :1890.
Bischoff, Luis A., I:208n; 11:860; III: 

2029.
Black Diamond, 11:1268, 1271, 1273n.
Blacklock, William, 1:168.
Blagge v. Balch, III:2053n.

Bligh, Howard, and Son, Limited, Re, 
II:1204n. ^

Blohm, Peter, I:347n.
Bloomfield, Bessie Ellms, 1:690, 798.
Blount, Adele Darden, 1:656.
Bluefield Co. v. Public Service Commis

sion, 11:1084, 1086n.
Bluefields Fruit & Steamship Company, 

111:1758, 1862.
Board of Foreign Missions of the Presby

terian Church in the U. S. of Amer
ica, 11:1497.

Board of Public Utility Commissioners 
v. New York Tel. Co., II: 1510.

Boardman & Pope, 11:1127.
Boffolo, Gennaro, 1:135, 430, 507, 513.
Bogy, Joseph, 1:380.
Bogy, Stella, 111:1638.
Bohana, Abraham M., 11:1495.
Bohana, Joseph, III:1810n.
Bohnemblust, Carlos, I:144n.
Bolivar Railway Company, 111:1572, 

1966n.
Bolle, Edouard, 1:1 In, 598.
Bolles, Joseph, and John Christian, 

1:321.
Bonaccini, Lieutenant, 1:714.
Bonanza, 11:1261.
Bonhomme, Edmond Potentin, 1:348.
Bonnemer, Louis, 11:1522.
Boom Co. v. Patterson, 11:1405.
Booth, Charles Harry, I:694n, 804.
Booth, William B., I:294n.
Borday, Henry, 1:596.
Borden, Gilbert Bennet, 1:295; 11:1253.
Bosque, Joseph, III:1733n.
Boston Chamber of Commerce v. 

Boston, 11:1085.
Boulton, Bliss & Dallett, 111:1641, 1751, 

1889, 1991.
Bourgeois, Lucile T., Administratrix, 

1:91.
Bovallins, Edwin, and Henry Hedlund, 

1:73, 341, 353n, 393; 111:1815.
Bowden, Everett E., 1:525, 528, 631.
Bowen, Smith, 1:599; 11:1421.
Bowerman, William E., and Messrs. 

Burberry's (Limited), II:854n, 949.
Bowie, Elizabeth L. H., 1:101, 124.
Boyd, J. J., 1:53, 811.
Boyne, 11:1186, 1230; 111:1848.
Boynton v. Blaine, III:2047n, 2048n.
Brach, Rudolf, 111:1724, 2021.
Brain, Elizabeth, I:85n, 89.



LIST OF CASES 2075

Braith waite, Jonathan, 11:958; III: 
1841.

Brand, Jane L., 1:124.
Brand, Louis, 1:243.
Brandon, Webster T.f 1:541, 630.
Bratu, Nicolae, c. Oberschlesische Stahl- 

werksgesellschaft et Etat allemand, 
I:241n.

Brazilian Loans case, 111:1608.
Breeze, Henry, 1:479, 480, 481, 507, 509.
Breitzig, 11:1139.
Bremen Flugge, II:1146n, 1169.
Bretherton, Cyril Herbert Emanuel, 

1:697, 805. %
Brewster, Harry, v. U. S., 11:1402.
Breymann, George H., & Bros., 11:1060.
Brignone Case, I:126n, 645n.
Brilliant, 11:1106.
Bristol, Mrs. Mary D., 11:838.
Bristol, Volney R., 1:405.
British American Continental Bank, 

Limited, Credit G6n6ral Li6geois, 
In re, 111:1882.

British American Continental Bank, 
Limited, Goldzieher and Penso, In 
re, III:1882n.

British American Continental Bank, 
Limited, Lisser and Rosenkranz, 
In re, III:1882n.

British American Tobacco Co., I:10n,
British sailors at To-sen-ji (1862), 1:722.
British Sceptre, 11:1016, 1194.
Brito, Jos6 Vicente, 1:309.
Broadwell, L. W., 11:969.
Brock, John W., 11:1419.
Brock, W. R., Company, Limited, 

11:1204.
Brodie, John L., 11:978.
Brodrick, Alfred H. and Etta L., 1:783, 

807.
Bronner, Frederick, 11:931; 111:1868, 

2010, 2019.
Brooklyn Eastern District Terminal v. 

U. S., 11:1064.
Brooks.v. Codman, III:2053n.
Brooks, Aaron, 111:1830, 1844.
Brooks, James H., 1:559, 632; III:1987n.
Brooks-Scanlon Case, 11:1079-1086, 

1093, 1095; 111:1938.
Brothers [Steinhaur, master], No. 306, 

11:1299.
Brower, Isaac M., 11:836, 1442.
Brown v. U. S., 11:1084.

Brown, A., alias Alexander Brown 
Chapman, 1:381.

Brown, Agnes Ewing, 111:1638.
Brown, Angus M., 1:689, 813.
Brown, Mamie, 1:797.
Brown, Michael, 1:361, 393.
Brown Shoe Company, 11:873.
Browne, John W., 11:1362.
Brownrigg, Capt., I: 651.
Brummen Flugge, 11:1352.
Brun, Heirs of Jules, I: 48, 674, 676, 

698, 709n, 810; 111:1791.
Bryant, Joseph M., 1:351, 404, 523.
Buck and Spofford and sundry other 

claimants v. U. S., 11:1176.
Buette, Muller, and Deville, Messrs., 

1:725.
Buffalo, I:30n, 553, 590, 730; III:1988n.
Bull, A. H., Steamship Company, 

I:23n; 11:1316-1318.
Bunker Hill, 11:1261.
Burke, Dora, 1:649, 692, 813.
Burn, Benjamin, 1:289, 478, 508, 509, 

514.
Burnham, Capt. Enoch, 1:609, 613.
Burroughs Wellcome and Co. v. Chem- 

ische Fabrik auf Actien, 111:1562.
Burt, George Rodney, II:1443n; III: 

1843.
Burthe v. Denis, 1:119.
Butler, Hepzibah Vernon, 1:695, 808.
Butterfield, Carlos, 1:232; 11:1013, 1099.
Butts, William, 11:847.
Buxton, George, I:352n, 377, 633; III: 

1985, 2019.
Byers, Mrs. Clara L., 1:662, 801.
Byington, Albert Jackson, 1:593, 633.
Byrne, Andrew E., et al., II: 1186, 1230; 

111:1848.

C. H. White, 1:395; II:1043n, 1274, 
1277-1279; 111:1933.

Cabias, Teodoro, 1:405.
Caccavilli, Noel, 1:724, 826n.
Cadenhead, Next of Kin of Miss Eliza

beth, 1:219, 654.
Cadiz, Ann Eulogia Garcia, known as 

Loretta G. Barberie, 1:239.
Caisse d'assurance des Glaceries, 11:901.
Caldera, II: 1031, 1320.
Calderon, Raimunda Valladares de, 

1:678.
Calderwood, Martha M., 1:101, 120.



2076 LIST OF CASES

Caldwell, John W., 1:161.
Callaghan, Charles, 11:1226.
Callan, Catherine, 1:685, 815.
Callan, Mary, 1:686, 800.
Callao, 11:1348.
Camouna, 11:1028.
Campbell v. Mullett, III:2051n. 
Campbell, Bernard, 1:569, 592, 633; 

111:1989.
Campbell, Sir John, 1:293.
Canada, 1:189, 191, 232; 11:1023, 1260, 

1329, 1340; 111:1924, 2015, 2068b. 
Canada Cement Company Limited, 

11:1238.
Canadienne, 1:273; 11:856, 1062, 1337n. 
Canahl, Louise O., 1:54, 800.
Candlish Case, I:50n.
Canevaro, Counts Napoleon, Carlos 

and Rafael, 1:127; 111:1603, 1915,
2068g.

Cantiare San Rocco, S. A., and another 
v. Clyde Shipbuilding and Engineer
ing Company, Limited, 111:1759. 

Cape Horn Pigeon, 1:395; 11:1274
1276; 111:1933.

Capsulerie li6geoise c. Etat allemand, 
111:1900.

Carabelli, Joseph, I:145n.
Carballo, Father of Julio, I:667n. 
Carbone, James, 1:353.
Carlin, P. J., Const. Co. v. Guerini 

Stone Co., III:1578n.
Carmalt, John W., I:20n.
Carmela, II:1052n.
Carmody, John, I:315n, 403, 413. 
Carnabatu c. Etat allemand, 111:1900. 
Caro, Leslie, v. Norddeutscher Lloyd & 

Co., 111:1760.
Carolina, 11:1266, 1270.
Caroline, 1:282.
Caroline Islands Missionary Cases, 

1:494, 514.
Carolyn, 1:23; 11:1316.
Carpenter, Capt. John Bolton, 1:310, 

413.
Carpentier v. Schenk, 111:1562. 
Carpentier, A., I:10n.
Carroll, Mary Ellen, 1:685, 816.
Carson v. Marine Ins. Co., 11:1203. 
Carson, R. M., I:20n.
Carswell Company, II:1204n.
Carthage, 1:262, 265; 11:1003; III: 2068g. 
Casanova, Ynocencio, 1:394.
Casanova Brothers, III:1768n.

Caselli, Abundio, II: 1436n.
Cash v. Kennion, 111:1879.
Castafieda, Francisco and Gregorio, 

and Jos6 de Leon R., 11:1018.
Casto, Jabez C., 11:860.
Castro, Francisco, I:10n; II:1056n.
Catharina Elizabeth, II: 1169, 1179.
Catherine Augusta, 1:232; II: 1013,1099.
Catty, F. B., as Administrator of the 

Estate of A. B. Catty v. German 
Government, 11:1546; III: 1897.

Cauca Company of West Virginia, 
111:1714.

Cau£y, George F., I: 336n, 404.
Cayuga, 11:1178.
Cayuga Indians Case, 1:182, 235; III: 

1574, 1619.
Cazes, Joseph R., 11:1490; III:1863n.
Cedar, J. O., 111:1554.
Cedroni, Maria, III:2068e.
Celia, 111:1895.
Center, Luther, I:373n.
Central American Commercial Co., 

111:1564.
Central American Growers & Trans

portation Co., 111:1680.
Central and South American Telegraph 

Company, 111:1640, 1679, 1950, 
1964.

Central Coal & Coke Company et al. v. 
Hartman, III:1578n.

Central Costa Rica Petroleum Com
pany, Ltd., of Canada, 111:1565.

Central Teresa Sugar Co., 1:35; 11:1428; 
III:1982n.

Central Trust Co. of New York et al. v. 
Clark, III:1578n.

Central Tuinicu Sugar-Cane Mfg. Co., 
11:1428.

Cerruti, Ernesto, 111:2028.
Cervetti, Giovanni, I:15n; II:850n;

111:1956, 1964, 1966n, 1976.
Cesarino, Biajo, I:710n, 801.
Chamberlain, Philip W., III:2042n.
Chamberlaine, Mary B., Executrix of 

the Estate of Allen D. Loney, 
Deceased, I:84n.

Chamberlin, George W., 11:969.
Chamizal Case, 11:1435.
Champerico and Northern Transporta

tion Company, 111:1556.
Chaney, Family of Samuel, 1:710, 801.
Chang Hsing-Wu, 1:749.
Chang Lin, Estate of, 1:806, 823.



LIST OF CASES 2077

Chapman, Adolphus J., attorney, II: 
1283n.

Chapman, William E., 1:139, 556, 592, 
629, 633.

Charles, Duke of Brunswick v. King of 
Hanover, I:258n.

Charles E. Warren, 11:1261.
Charleston Marine Insurance Com

pany, 11:1300.
Charming Betsy, 11:1179, 1201, 1234. 
Chase, Capt. Charles H., I: 609, 614. 
Chase, Capt. Enoch, 1:609, 610, 615. 
Chase, John D., 1:53, 555, 632.
Chase, William Gerald, 11:1362. 
Chattanooga, 1:221.
Chattin, B. E., 1:158, 328; III:1986n. 
Chauncey, Henry, III:1663n, 1664n. 
Chazen, Louis, I:177n, 330, 393, 533;

11:935; 111:1792, 1986n.
Cheek, Dr. Marion A., 1:256, 280; III:

1557, 1646, 1860n, 2025, 2068e. 
Chemung, 11:1052, 1307, 1333.
Cherokee, 1:595.
Cherry case, 111:1714.
Chestnut, Eleanor, 1:729.
Chevreau, Madame Julien, 1:440, 508; 

III :2068i.
Chew, Samuel, 111:1979.
China & Java Export Co., 11:944.
China Navigation Co., Ltd., 11:1057; 

111:1784, 2019.
Chincha Island Claims (1853), 1:600. 
Chopin, Oscar, 1:110, 645n.
Chorz6w Factory Case, I:178n, 190, 

267n; 11:1529 et seq.; 111:1838, 
2038n.

Choumert case, III:1754n.
Christern & Co., 11:896; 111:1942, 1957, 

1966n, 1977n, 1988n, 2003. 
Christern & Co. (Liquidators), I:96n. 
Christian Knudsen, II:1294n.
Christina, III:1966n.
Christina Margaretha, 11:1354. 
Christofacopoulos, Athanasius, et al., 

11:1462-1488.
Church of the Holy Trinity v. U. S., 

11:1400.
Cieslik, Joseph, I:30n, 553, 590, 631; 

III:2043n.
Circassian, I:14n; 11:1032, 1324. 
Cisneros, Emma, 1:116.

City of Omaha v. Omaha Water Com
pany, 11:1525.

Clapp, Charles P., 1:745, 822.
Clarence, 11:1300.
Clark, Frank L., 1:47, 547, 632.
Clark, I. R., I:343n.
Clark’s Ferry Bridge Co. v. Public 

Service Comm’n., 11:1405.
Clauss, Alfred, 11:849.
Clemenger, Rev. George, 1:288.
Clerkin, Mary, I:17n; 11:948-949.
Clock, Dr. Sarah A., 1:568, 631.
Clyde, 11:1039.
Cobb, John, 111:1863.
Coblenz, 11:1027.
Cocoa Grove Riot claims, 111:1974,

2068g.
Coffin v. Newburyport Ins. Co., 11:1203.
Colby, Charles L., and others, owners of 

the ship Commonwealth, 11:1181.
Cole, John, III: 161 In.
Coleman, Bond, I:52n, 546, 590, 631.
Coles, William George, 11:1205.
Collignon, Guillermo, I:60n.
Colonel Lloyd Aspinwall, 11:861, 1161, 

1334, 1342, 1343; 111:1816, 1850, 
2012, 2017.

Coltman, Mrs. Jeanne, executrix of the 
estate of Charles Coltman, 1:702
704, 802, 825; 111:1723.

Columbia [Holland, master], III:1914n,
2020.

Columbia, U. S. S., 1:631; III:2043n.
Comegys, Cornelius, and Andrew Pettit 

v. Ambrose Vasse, II:1300n; III: 
2052, 2053n, 2055.

Comerford v. Melvina, 1:211.
Commercen, 11:1170.
Commercial Mutual Marine Ins. Co., 

II:1302n.
Commercial Pacific Cable Company, 

111:1564.
Commissioners for executing office of 

Lord High Admiral of United 
Kingdom v. Owners of Steamship 
Chekiang, II:1126n.

Commodore Stockton, 11:1033.
Compagnie des Chemins de Fer de 

Paris k Lyon et & la M6diterran6e, 
1:251.

Compagnie G6n6rale de l’Or6noque. 
See Company General of the Ori
noco.



2078 UiST 0!F CASES

Compagnie G6n6rale des Asphaltes de 
France, 1:70; 11:833, 837, 1116; 
111:1940, 2031.

Compagnie G6n6rale des Eaux de Car
acas, 111:1602.

Compagnie G6n6rale Transatlantique, 
11:1004, 1092.

Compania Azucarera del Paraiso No- 
vello, II:1455n.

Company General of the Orinoco, 1:196, 
228, 272; 111:1688, 1731n, 1793, 
1943, 2013, 2018.

Condon, Terrence Joseph, 1:693, 804.
Connelly, Agnes, et al., 1:50-51, 680, 

765, 818; 111:1987.
Connelly, Andrew, 1:813.
Connelly, Francis Augusta, 1:813.
Connelly, Nora, 1:814.
Connolly, Norman T. and Myrtle H., 

I:53n, 806.
Conrow, Mary Ann, I:709n, 802;

111:1986.
Conroy, Dr. A. F., 1:499, 501, 505.
Consonno, Joseph, 1:148; 11:831.
Consorzio Veneziano di Armamento E 

Navigazione v. U. S., 11:1094.
Constancia Sugar Co*., 11:1425.
Constantia, II:1148n.
Continental Costume Company Lim

ited, Re, II:1204n.
Cook, George W., II:851n; III:1629n, 

1630n, 1878, 1890.
Cooke, Benjamin, 1:300.
Cooper, Lt. Myles H., 1:724.
Cootey, Patrick H., 11:861, 1342;

111:1936, 1965n, 1980, 2006, 2014.
Copanezos, Georges, c. Etat allemand, 

I:162n.
Copenhagen, II:1149n, 1169, 1178.
Coquitlam, 11:831, 998; 111:1936, 1963.
Corcoran, Hazel M., I:54n, 738, 800.
Corcoran, W. W., assignee, III:1733n.
Corier Maritimo, 11:1105, 1256.
Cork County Council, I:81n.
Corrie, Jennie L., 1:117.
Corsican Prince, 11:1156.
Corti, Major, 1:714.
Corvaia, Heirs of Fortunato, 1:110, 645n.
Corwin (or Corwine), Amos B., 11:1326, 

1327.
Cossack, 11:1127.
Costa, Joseph (or James) A., 1:486, 507.
Costa Rica Packet, 1:310-315; 11:1018, 

1273-1274; III :2068a

Costello Case, 1:104.
Costimex c. Etat allemand, I: 145n. 
Cotesworth & Powell, I:13n, 73;

11:853, 882; 111:1723, 1992n, 2068c. 
Coughlin, John and Jeremiah Bernard, 

1:685, 814.
Coughlin, Katherine, 1:641.
Coutsis, Christodoulos G. et Nicolas G., 

11:1191, 1320.
Covadonga, 11:1346.
Cowper, John, III:1927n.
Coxe, Richard S., Trustee of the Union 

Land Company and of the Trinity 
Land Company, 111:1755, 2015. 

Crabtree, Leslie H., I: 349n, 577n. 
Craig, John, I:120n.
Crawford, John I., I: 293n.
Creighton, J. G. A., I: 21n.
Crest of the Wave, II: 1261.
Cr6tin, Louis, II: 904.
Crichfield case, I: 22n; III: 1661n, 2037. 
Crignier, Madame, II: 1492; III: 1909. 
Croisy, Mrs. Eugene, I: 17n.
Crookt II: 1019.
Crooks, Mrs. Agnes, I: 683n, 798.
Cross, Dr. H. N., I: 287.
Crosswell, Arthur N., I: 339n, 406. 
Crousillat, Lewis, II: 1184.
Crowther, George, II: 966.
Crowther, Llewellyn, I: 343, 387. 
Cruceta, Adriano, I: 806, 823.
Crus, Frank, I: 499, 501, 504.
Culliton, Thomas J., I: 307.
Curtis, John, I: 576.
Curtiss Aeroplane & Motor Corporation, 

II: 980n.
Cushing, II: 1086n, 1089n, 1548. 
Cushing, Thomas, Administrator v. U. S., 

Ill: 2047n.
Cutting, Robert Fulton, as executor of 

the estate of McEvers Bayard 
Brown, 111:1923.

Cyrano, Heirs of Giovanni (John), 
1:775,824.

da Rocha Neves, A. M., 11:1381. 
Dahlgaard, Lars, I:638n.
Dakony, Mohamed Ben Mussa, 11:966. 
Dalgety Du Croz and Co., 111:1771. 
d’Almena, Alexander C., 1:291.
Daniel case, 1:242; III:1573n.
Dashing Wave, I:14n; 11:1349; 111:1941, 

2010.
Dastugue, Francisco, 11:1450.



LEST OF CASES

Davidian, Haroutioun Sarkis, c. Gou- 
vemement turc, I:241n.

Davidson, J. C. F., 11:978*
Davies, Jane Joynt and Thomas W., 

1:657.
Davies, Joseph E., 111:1632, 1753,

1948.
Davies, Samuel, 11:932; III:1934n,

1967n.
Davis, Mrs. Laura A., 1:670, 776, 

780, 786, 809.
Davis, Lydia Lord, and William, John, 

and Louis Davis, 1:741, 801, 822. 
Davis, P. L. H., 11:978.
Davis, Roger Howell, William John 

Davis, and David Emyrs Davis by 
Roger Howell Davis as Guardian, 
I:691n.

Davison, Mrs. Rachel Frohman, 1:783. 
Davy Case, I:49n, 83n, 338, 780. 
de Attellis, Orazio, Marquis of San- 

tangelo, 1:106, 463, 508,513,514. 
De Barieri & Co., 111:1746. 
de Born, Baron Fr6d6ric, c. Etat serbe- 

croate-slovSne, I:129n. 
de Brissot, Amelia, 1:128, 645n.
De Caro, Daniele, III:1613n, 1858.
De Caulne, Leonie Celeste, Admx. of the 

Estate of Jean De Caulne, 11:1432. 
de Chamb6, Augusto Mulet, 1:187.
De Circ6, Succession of, 1:119; 11:1498. 
de Creutzer, Dame H., Veuve Dutreil, 

11:897.
de Ga,rmendla, Corinne B., as sole leg

atee under the will of Carlos G. de 
Garmendia, 111:1683, 1735n, 1870, 
1954.

de Gennes, Maud Thompson, 1:102. 
de la Garza, Geronimo, 111:1965. 
de la Vega, Manuel J., 111:161 In. 
de Lizardi, M. J., Estate of, 1:123, 644n. 
De Longuemere v. New York Ins. Co., 

11:1170.
De Longuemere v. Phoenix Ins. Co., II: 

1170.
de Luna, A. B., Admr. of estate of, 1:89, 

403.
De Maret, Paul, II: 838. 
de Montebello, Stanislas-Alfred, II: 

1526.
de Puymaigre, Lieutenant-Colonel, III: 

1754n.
de Rejon, Dona Mercedes Pinon, 1:420. 
de Rojas, Perfecto, 1:107.

de Sabld, Marguerite de Joly, 11:1436
1440; 111:2040.

de St. Cyr, Frangois Hyacinthe, Widow 
and Heirs of, 11:1521.

de Wendel, Guy, 11:905.
Decauville Company, III:1966n.
Deerhound, 1:381.
Defiance, 1:600; 11:1097.
Del Col v. Arnold, 11:1201.
del Genovese, Virgilio, III:1640n, 1994.
Delagoa Bay and East African Rail

way Company, 1:131, 206; III: 
1694, 1839, 1860n, 1873, 1946, 
1967, 1970, 1977n-1978n, 2001,
2028, 2068d.

Deleen, Carl J., 1:524, 630.
Delgado, Jos6 Gregorio, 1:584, 629, 634.
Delius, Robert Percy St. Martin, II: 

906.
Delius y Companla, 1:33; 11:958;

III:1789n.
Denby, Charles, 11:1505.
Denham, Frank Parlin, I:48n, 815.
Denham, Lettie Charlotte, I:48n, 695n, 

796.
Denis, Arthur, Testamentary Executor 

of L. F. Foucher, Marquis de 
Circ6, 1:119; 11:1498.

Denny, Henry, 1:372-373, 382n.
Depetit Thouars, 1:221.
Der Mohr, II:1148n, 1169, 1171, 1178.
Dettmar v. Burns Bros., II:1125n.
Deutsche Bank Filiale Nurnberg v. 

Humphrey, 111:1886.
Deutsche Dampfschiffahrts-Gesellschaft 

“Hansa”, 11:1015.
Deutz, Adolph and Charles, 111:1628, 

1951n.
Deutz, Joseph, 1:376.
Devereux, James, 111:1897.
Di Caro, Beatrice (widow of Giovanni 

Cammarano), 1:661, 709n, 797.
Di Ferdinando v. Simon, Smits & 

Company, Limited, 111:1881.
Diamond, 11:1109.
Diana, II:1151n.
Diaz, Andr6s M., 1:572, 631.
Diaz, Jos6 Marla V&squez, assignee 

t of Pablo Ellas VeMsquez, 11:1488.
Dickson Car Wheel Company, 111:1731.
Didier, Eugene L., administrator, et at., 

1:243.
Dido, 1:523.
Diener Hermanos, 1:74.

2079



2080 LIST OF CASES

Dieter, Edward P., 1:631; III:2043n.
Dietrich, Herbert W., 1:301.
Difatta, Heirs of Giuseppe (Joseph), 

1:775, 823.
Dillingham, Capt. C. S., 1:609, 616.
Dillon, Daniel, 1:305, 394.
Dimond, F. M., I:96n; III:1633n.
Dingley, Edward, 1:694, 804.
Distributing Corporation, 11:874.
Dix, Ford, 111:1826, 1859.
Dixson, Alexander, H., I:352n, 375n; 

111:1985, 2019.
Doane, Rev. Edward T., I: 494, 506.
Dogger Bank Case, I:729n.
Dolan, Thomas J., 1:339n, 365n, 379,407.
d’Oliveira, Manuel Jos6, v. Murdoch, 

Shortridge & Cie., 111:1816.
Dolphin, 11:1267, 1270.
Dolphin (John Morris, master], 11:1219.
Dominique, Pieri, and Pieri Dominique 

& Co., 1:327; III:1573n, 1713n, 
1783.

Don Jorge Juan, III:2068d.
Dona, Ignacio, 1:562.
Donaghho (or Donoughho), Caroline 

M., and Ann and Robert Donaghho, 
I:709n, 763-764, 801; 111:1985.

Donaldsonville Cases, 11:1420.
Donnell, John, Executors of, 111:1961.
Donnelly, Joseph A., 1:537, 632.
Donnelly, William Vincent, 1:531, 631; 

111:1997.
Donoughho, Heirs of Cyrus W. See 

Donaghho, Caroline M.
Dora Sieward, 11:1281.
Dorothy Foster, 11:1178.
Dorr Cattle Co. v. Des Moines National 

Bank, II:854n.
Dos Hermanos, 1:173.
Dospath-Dagh Company, Ltd., II: 

1459-1488; III:2068g.
Dougherty et al. v. Equitable Life 

Assurance Society of U. S. and 
twenty-five other cases, III:1884n.

Douglas, August, 11:965.
Dourille, P., and Company, 111:1722.
Dove [Paul Garvin, master], 11:1241.
Dreyfus, Lazare, 11:905.
Drevfus-Bloch, II:904n.
Dreyfus Brothers & Co., 1:192; 111:1604, 

1943, 2003.
Drier, Katharine M., III:2038n, 2068h.

Driggs, Seth, 1:238, 323; 11:1253;
111:1558.

Du Bois, Edward C., 111:1691. 
du Buy, Dr. Jean, III:1904n.
Du Pont, E. J., de Nemours & Co., 

111:1592.
Dubos, Henri, 1:337, 405.
Due d’OrlSans, 11:923.
Ducoing, Theodore, 111 :1610n.
Dugger, Dorothy Conner, 1:586, 633; 

III:1987n.
Dugundji Import & Export Corporation, 

11:920.
Dujay, Fannie P., executrix of the Estate 

of Gilbert F. Dujay, 1:86, 403. 
Dundonald’s Case, 1:195; 111:1634,

1999, 2068c.
Dunn-Houssin, Mrs. Marie Georgette, 

II:1361n, 1502.
Diisseldorf, 11:1139.
Duval, Dr., 1:746, 802, 825.
Dyches, Clyde, 1:339, 407.
Dyer, Robert, 1:585, 631; III:1987n.

E. R. Nickerson, 11:1111.
Eakin, Robert, 1:161.
East, Minnie, 1:55, 739, 797.
Eastern Extension, Australasia and 

China Telegraph Co., Limited, II: 
998n.

Eastern Steamship Lines, Inc., 11:1311 
111:1799.

Easton, Dr. Charles, 1:569, 632; 11:1444. 
Eastry, 11:1057; III:1959n, 1976n. 
Eaton, T., Co., Limited, 11:1204. 
Ebenezer, II:1150n.
Edith, 111:1878.
Edna (1862), 1:282.
Edna (1934), 11:1140-1143; III:2068n. 
Eduardo VII, 11:1096.
Edward E. Webster, 11:1261.
Edwards, James M., 1:402.
Egbert v. Balt. & Ohio R. R., 11:1169, 

1178.
figlise Saint-Martin, 11:849.
Ehlers, John, 1:106.
Eigendorff, Christine, Administratrix of 

the Estate of Franz Eigendorff and 
Carl Hugo and others, 111:1979. 

Einar Jarl, 11:1154.
Eisenbach Brothers & Company, III: 

1796.



LIST OF CASES 2081

Eitelman, Irma, Lillian, and B. B., 
1:52, 656.

El Triunfo Company, Limited, 1:131, 
278n; 111:1680-1683, 1766n, 1861n, 
2026, 2035, 2068f.

Electric Boat Co., G. C. Davison, L. Y. 
Spear, and Messrs. Vickers Ltd., 
II:980n.

Electric Boat Company, 11:973.
Electric Spark, II:1181n.
Eleven French sailors at Sakai, Japan 

(1868), 1:722, 764.
Elias, E. T., 1:213.
Eliza and Katy, 11:1353.
Ellen Rizpah, I:82n; 11:1260.
Ellery, Capt. Christopher, 1:609, 616. 
Ellisberg, Yetta Samoilescu, I:84n, 813. 
Ellsworth, George L., Admr. of the 

Estate of Henry Jorden Salt, De
ceased, Blanche Frances Salt, and 
Charles Henry Salt, 1:692.

Elsinore, II:1294n.
Emens, W. S., agent of Capt. J. Rass- 

mussen, 11:1283.
Emery, Enoch, 111:1835.
Emery, George D., Company, 1:180, 

269n; 111:1643, 2037.
Emery, J. S., & Co., 11:893, 1102.
Emily Banning, I:315n, 372, 382n. 
Emma Jane, 11:1181.
Emmons Coal Mining Corporation, III: 

1623n.
Emory v. McGregor, 11:1199.
Empire Transport Co. Ltd. v. Bd.

Blumenfeld, I:258n.
Eneas, Joseph, I:341n, 406.
England, Family of Lieutenant Clar

ence, I:17n, 221, 807.
Enterprize [Elliot Smith, master], II: 

1300.
Epstein, Ernest (IV Recueil 649), 11:898. 
Epstein, Ernest (VI Recueil 19), I:258n. 
Erken, 11:1059.
Ermerins, Victor A., 1:26.
Erskine v. Van Arsdale, III:1921n. 
Eschauzier, Mrs. Minnie Stevens, I: 

120n.
Eschenasy, Fratzii Aser, 11:905.
Escher, Ancillary Administrator, et al. 

v. Woods, Treasurer of U. S., et al., 
III:2019n.

Eshoo, Rev. Eshoo Odishoo, II:1360n. 
Esmeraldas, 1:353.
Esther, 111:1854.

Estrella Marina, 11:1018.
Etedgui, Estrella, 111:1835.
Etzel, Execs, of estate of Lewis L., 1:736, 

810.
Eugene Creaser Shipping Co., Limited, 

1:150.
Euterpe, 11:833, 1117.
Evans, Michael B., 1:411.
Evertsz, Karel de Haseth, 11:943, 1368; 

111:1746.
Ewart, Robert James, 1:632.
Ewing, James J., 1:545, 632.
Excelsior Straw Works, Re, II: 1206n. 
Excess Insurance Company, Ltd. v.

Mathews and Others, III: 1559. 
Explorador, II: 1144.
Expropriated Religious Properties Case, 

11:1435; 111:1974.

F. A. Smith, II: 1261.
Fabens, Capt. Samuel A., 1:609, 617, 

627.
Fabiani, Antoine, I:279n; 111:1785,

1997n, 2068d.
Fahrer, Georges, II: 904.
Fair, Robert, and Company Limited, 

II:1206n.
Falc6n, Dolores Guerrero vda. de, I: 

56n, 800.
Falk, Robert, 1:147.
Fame [Evesham, master], I: 238.
Fannie Tuthill and others, 1:211.
Fanny, I: 238.
Farcia (Garcia), Teofilo, 1:563.
Farmer [Osborne, master], II: 1103, 

1349.
Farmers’ Loan & Trust v. Eaton et al. 

Ill: 1578n.
Farmers Loan & Trust Co. v. Minnesota, 

11:1511.
Farnetti, M., I: 714.
Farrell, Joseph A., 1:303.
Farrell, Mrs. Victorine (Haspeslagh), 

wife of J. J. Farrell, II: 1361n, 1501. 
Fashion Craft Manufacturers Limited, 

Re, II: 1206n.
Faulkner, Walter H., I:328n, 393, 414;

III: 1986.
Favorita, II: 1178.
Favourite (1897), 11:1266, 1272. 
Favourite (1921), 11:1282; III:1959n. 
Federal Trade Comm’n v. Pacific 

Paper Ass’n, 11:1511.
Federal Trust Co., 11:908.



2082 LIST OOF CASES

Fedoryszyn, Justyn, 1:1 In, 350; III: 
2008.

Fenner, Alexander W., 1:552, 632. 
Ferguson, Leo Raymond, 1:531, 631; 

111:1997.
Ferguson, Samuel James, 1:688, 694, 

804.
Fernandez, S., & Co., 11:1225. 
Fern&ndez-Lozada, Andres, 1:521, 632. 
Ferrer, J os6, 11:1187.
Feuillebois, Louis et Joseph, II: 1455n. 
Feuilletan, Wellington, 111:1638, 2029. 
Field, Frances Lapham, 1:693, 808. 
Field, Henry W., admr. of the estate of 

Hartley Gove, I:763n, 821.
Fijian Land Claims (Germany v. Gt.

Br.), 11:1441; III:2068d.
Fijian Land Claims (U.S. v. Gt. Br.), 

11:835, 1441.
Finch, Dr. C. H., 111:1810-1811. 
Finlay, George, II: 1386.
Firth Brothers Limited, Re, II: 1206n. 
Fisher, Alfred A., I: 757n.
Fisher, Jas. J., Executor of Douglas, 

111:1597.
Fisher, Wm. H., I:21n.
Fisler, Lorenzo F., III:1861n.
Fitch, Frederick G., Ill: 1563.
Flint, Eddy & Co., 111:1869.
Flores, Pedro, and Celia v. de, 1:736, 

796, 811.
Florida, 11:1300.
Florida Bonds case, 111:1591.
Foley, Thirza Ann, individually and as 

Executrix of the Estate of Arthur 
R. Foley, Deceased, I:696n. 

Fontheim, Exors. of John, v. Ivan 
Fontheim, I:259n.

Forbes v. Aspinwall, 11:1173,
Forbes v. Cowie, 11:1173.
Fortin Case, II:1421n.
Fortuna (4 C. Rob. 278), 11:1150. 
Fortuna (Edw. Ad. 56), II:1147n, 1169. 
Fortune Bay Fishermen, 11:1261; III: 

20681.
Forwood Case, 1:37In.
Foster, Henry C., 1:540, 631.
Foster, James D., I:422n.
Foster, John D., 1:602, 609, 610, 618, 

632.
Foster, William S., I:422n. 
Foster-Fountain Packing Co. 0. Haydel, 

11:1511.
Foucher, L. F., 1:119.

Fouineau, Veuve de Charles, 11:1519. 
Foulke, Wm. Dudley, Admr. of the 

Estate of Eduardo Cisneros, 1:116, 
645n.

Fournier, Mrs. Isabella, 11:1365.
Fowks, William, 1:345, 392; III:1988n. 
Fowles, Charles, 1:499, 502, 504.
Fox v. Harding, 11:1171.
Fox, Joachim, 1:480-481, 507, 509.
Fox, Max, I:128n.
Fraenkel, Osmond K., Executor of the 

Estate of George A. Kessler, De
ceased, 1:629, 634.

Francis, Mrs. A. H., 1:652.
Frank, Rudolph W., 111:1904.
Franks, Peter, 1:787.
Frary, Charles E., 1:142, 361.
Fraser, Mrs. J. M., I:652n.
Fred P. Frye, 11:1261.
Frederick Gerring, «/>., 11:1028. 
Freeman, Richard R., Mary M. 

Freeman, and Richard R. Freeman 
as Admr. of the Estate of Richard 
R. Freeman, Jr., 1:778. 

Frelinghuysen, Secretary of State 0* 
Key, III:2035n, 2047n.

French Company of Venezuelan Rail
roads, 1:176; 111:1712, 1825, 1948. 

French sailors at Sakai, Japan (1868), 
1:722, 764.

Frenkel, Emil, 111:1571.
Fresenritter, Dan, 1:524, 630.
Frey, Jacob G., administrator, I:762n, 

800, 821.
Freyd, Michael, II:869n.
Freydt, Frangois, 11:900.
Friedman, Louis, I:279n.
Frieh-Jehl, Dame Marie, 11:1489, 1519. 
Friend, Faith, 1:561; 111:2008.
Friends, 11:1160.
Frierdich & Company, 11:1104. 
Frischmann c. Etat allemand, I:146n. 
Fritot, Henry, 1:352, 402.
Frohman, Daniel, and others, I:706n. 
Frohman, Gustave, 1:783.
Fuller and Delano, 11:1195.
Fuller v. Staniford, 11:1171.
Fulton, 11:1018.
Fur-seal arbitration, 11:1274.
Fursey, Amy Elizabeth, 11:869.

Gage, George E., 1:343, 387, 581. 
Gahagan, Dennis, 1:322; 111:2011. 
Galatea, 11:1169.



LEST OF CASES 2083

Galbraith, Mrs. Laura Mary, 1:708.
Galv&n, Salom6 Lerma vda. de, I:57n, 

809.
Galveston Bay and Texas Land Com

pany, 111:1755.
Gamble, Virginia Loney, U. S. Trust 

Co. and George McKesson Brown, 
Executors of the Estate of 
Catherine Wolfe Loney, Deceased, 
I:84n, 690, 790, 814.;

Gannett, Ann Eliza, admx. of the estate 
of Abraham Osborne, deceased, 
et ad9, 11:1259; 111:1776.

Gans Steamship Line, II:1293n, 1295n, 
1308n.

Garcia, Macedonio J., 1:158; 111:1613.
Garcia, Teodoro, and M. A. Garza, 

1:150, 805.
Garcia, V., Administrator of the estate 

of Theodore Webster, 1:89.
Garcia (Farcia), Teofilo, 1:563.
Gardiner, George A., I:476-478n.
Garrido, Eugene V., 1:566, 632.
Garrison, Cornelius K., Surviving 

Partner of Garrison & Fretz, 
. 11:1033; III:1934n, 1965n, 2031n.

Garza, Mariano Trevino, 11:1515; III: 
1992n, 2031n.

Gaston, Williams & Wigmore Steam
ship Corp., II:1052n, 1247.

Gaston & Company, Inc. (U.S. v. 
Germany), II:1293n, 1247.

Gaston and Company, Incorporated 
(U.S. v. Czechoslovakia), 11:907.

Gastun, A., and Company (U.S. v. 
Greece), 11:910.

Gato, E. H., Cigar Company, 1:216.
Gaulois, 11:1028.
Gautier Case, III:1754n.
Gay, Witold, 1:1 In; 11:947; 111:2009.
Gazelle, II:1144n, 1169, 1178, 1256.
Gelbtrunk, Rosa, 11:846-847; III:2068f.
General Brown, 11:1151.
General Lerzundi, 11:1348.
General Pike, 11:1095-1096, 1126, 1254

1258; 111:2011.
Gentini, Odoardo, 1:245.
G6ny, H6ritiers, and Alfred et Pierre 

G6ny, 1:202; 11:1458.
George E. Prescott, 11:1109.
Georgia, I:14n.
Georgia Ry. & Power Co. v. Railroad 

Commission, 11:1084, 1086n, 1506.

Gerard, Edwin, et al., assignee, 11:1231, 
1350.

German American Hospital, I:10n, 
544; 111:1752, 2008.

Germania, 11:1335.
Geromaneanu, Mme. Victor, c. Etat 

allemand, I:241n.
Giacobini, Peitro, 1:771.
Giacopini, Domenico, 1:247, 404; III: 

1613n.
Gibbes (or Gibbs), Robert W., Ill: 

1596, 1599n.
Gibbs, E. K, I:422n.
Giddings, George H., 1:149.
Giebner, Alfred J., 1:499, 501, 504.
Gillard, W. H., & Co., 11:1316.
Gillenwater, Turner C., I:577n.
Gillilan, Edw’d. H., 0. U. S., 11:1025, 

1168-1175, 1198, 1328.
Gillingham 0. Pempsey, 11:1199.
Gilmer, May Davies Hopkins, 1:691, 

803.
Gisner, Henry, 1:480-482, 507, 509.
Gisselberg, Esther, 1:809.
Glasgow King Shipping Company 

(Limited), 111:1574.
Glassford Bros. Limited, Re, II:1204n.
Glaucus, 11:1169.
Gleadell, Capt. W. H., 1:121.
Gleislose Lloydbahnen Kohler’s Bahn- 

patente G.m.b.H. 0. Brush Elec
trical Engineering Co., Ltd., 11:971.

Glenn, Margaret, 1:58, 709n, 801.
Glens Falls Insurance Co., 11:1317.
Glover, Henry, I:293n.
Gobetto, Antonio, 1:771.
Godfrey, Pattison & Co., 111:1914.
Godshall 0. Bolero, 11:1298.
Goeldner, Ernesto H., I:34n.
Goldenberg, David, and Son, 11:910.
Goltra, Kate B., et al. 0. U. S., III:1930n.
Gomez, Leonarda Viuda de, I:666n.
Gomez, Manuel, Family of, 1:750, 807, 

824.
Gonzalez, Benjamin, 1:558.
Goodloe 0. Rogers, 11:1449.
Gordon 0. U. S., III:1920n.
Gorelick, Jacob, 111:1906.
Gorgas, Mrs. Marie D., for the Estate 

of William C. Gorgas, 1:93.
Gorham, Sarah Ann, 1:55, 739, 797.
Gorham Manufacturing Company, I: 

145n.



2084 LIST OF CASES

Gosch, Christopher, 1:107.
Gosset, Eugene, et Cie, II:904n.
Gould, Annie Allender, 1:822.
Gould, John Mead, 1:744.
Gourrier, Thomas, 1:483-485, 507.
Go wen, John E., and Franklin Cope

land, 1:214, 491, 508, 514; 11:1376; 
111:1990.

Grab, Oscar F., 1:633.
Graboski, Martin, 1:166.
Grace, 11:1267, 1271.
Gracie v. New York Ins. Co., 11:1297. 
Graham, Isaac, 1:322.
Graham, Percival H., 1:291.
Graham, Samuel, 1:545, 630.
Graham, Thos., and Sir E. H. Tennyson 

d’Eyncourt, 11:978.
Granberry, Estate of Mrs. Fannie, 

1:808.
Grandjean-Hauzeur, 111:1844.
Granite State, II: 1145.
Gratz, Hyman, President of the Penn

sylvania Insurance Company, III:
1940.

Graveley, Cowlan, I:21n.
Graves, Capt. Henry M., 1:609, 618, 

627.
Gray, Carrie, 1:586.
Gray, William, 11:1146.
Gray, William, Administrator v. U. S., 

Ill: 2047n.
Grayson, Mrs. Ann, as Administratrix 

of the estate of John J. Cowley, I: 
118, 644n.

Great Eastern Railway Company, III:
1941.

Great Northwestern Telegraph Com
pany of Canada, II: 997; III: 1990. 

Great Venezuelan Railroad, III: 1712. 
Great Western Insurance Company v.

U. S., Ill: 2047n, 2053.
Great Western Steamship Company, 

III: 1733n, 1940, 1969. 
Greek-Bulgarian frontier incident (1925), 

II: 1372.
Green, Francis William, v. German 

Government, III: 1903n.
Green, Hetty, administratrix of the 

Estate of Pardon C. Green, III: 
1746-1747, 1978.

Grenier, Frank A., I: 540, 630.
Gretton, Martha A., I: 778; III: 1987n. 
Griese, Federico, I: 181; III: 1804, 1996. 
Griffon, I: 724.

Griswold, Frank Gray, and George, 
Executors of the estate of George 
Griswold, III: 1777.

Gros, Camille, I: 108.
Grossmann, Clara B., Ill: 1900.
Groves, Henry and Joseph, 1: 696n.
Griibnau Bros., Inc., and the Atlantic 

Mutual Ins. Co., II: 1296n.
Guiness [sic] et al. v. Miller, Alien 

Property Custodian, et al., Ill: 
1885.

Guinness et al. v. Hicks, Alien Property 
Custodian, et al., 111:1884, 1885.

Guizis, Marco, 11:920; 111:1842.
Gulf Export Company, II:1292n.
Gwynne, Commander A. L., 11:978
Gwynne and Taylor, 11:978.

H-6, 1:655.
H. M. Rogers, 11:1261.
Haabet, II:1149n.
Hachtmann, J. L., 1:99.
Hadley and Another v. Baxendale and 

Others, III:1577n.
Hale, Joseph W., 11:1369.
Haley, J. F., 1:70, 352n, 517.
Haley, John W., I:336n; III:1986n.
Halifax Fisheries claim, III: 2068c.
Hall, Stephen, I:382n.
Hall (or Weymann) case, 111:1589, 

2035n.
Hallett, Capt. Alvan S., 1:609, 618.
Halley, James B., admr. of Jas. Pollock, 

1:117-118, 644n.
Halliday, F. G., Limited, Re, II:1204n.
Hallowes, James M., 1:208; 111:1727.
Halsted (or Halstead), Abel H., 1:33In, 

404.
Hamilton, 11:1179.
Hamilton v. Mendes, 11:1298.
Hammeken, George L., and Louis 

Stanislas Hargous, 1:191; 111:1690, 
1831n, 1868, 1945.

Hammer, C. R., 11:867; III:1903n.
Hammer, Narcisa de, 1:128, 645n.
Hammond, Mary Stevens, Millicent V. 

Hammond, Ogden Haggerty Ham
mond, Jr., and others, 1:692-693, 
812, 813.

Handro, Estate of Carl Ernest Robert, 
11:844.

Hankins, Estate of Grace Justice, I: 
809.

Hannum, A. B., 1:299n.



LEST OF CASES 2085

Hanover Fire Insurance Company, II: 
1317.

Harby Steamship Co., Inc., 11:1052, 
1307, 1333; III:1799n.

Hardman, William, 11:1434.
Hardwick, Charlotte A., individually 

and as Executrix of the Estate of 
Charles C. Hardwick, Deceased, 
and others, 1:599, 633.

Hargous, L. S., 1:98.
Harkrader, A. L., 1:52, 656.
Harmony, Peter, by his attorney, Leon

ard S. Suarez, and assignees, III:
2021.

Haro Straits Settlement, 11:1435.
Harrah, Charles J., 11:1412; 111:1718, 

2039, 2068i.
Harries Brothers & Co. v. Shipping 

Controller, 11:1038.
Harriman, W. A., and Company, III: 

1740.
Harrington, Mrs. Bernardine A., I: 

730, 797.
Harris, Abel, 11:1339.
Harris, Louis, 1:10, 518.
Harriss, Richard T., et ah, II:1052n; 

III:1935n.
Hart v. Delaware Ins. Co., 11:1170, 

1171, 1173.
Hartford, Mabel C., 1:552, 631.
Harwood, R., 1:326.
Hashmi, Hamed Bel, 111:1835.
Haskins, William Henry, 111:1776.
Hassel, 1:210; 11:1060; 111:1906, 2011.
H^tch, Mr., 1:488, 506.
Hatton, Edgar A., 11:926; III:1935n.
Havana Packet, II:1341n.
Haven, Henry P., and Charles A. Wil

liams, executors, et al., 11:1258.
Hawaiian Fire Claims, 11:1435.
Hawkins, J. W., I:120n.
Hawley, George L., I:577n.
Hayball, James H., I:81n; III:1992n.
Hayes, Patrick B., and Charles B. Jan- 

don, administrators of Thomas 
Hayes, deceased, 111:1570.

Hayes, Patrick Barry, Administrator of 
Estate of Isaac Austin Hayes, 
1:84n.

Hedlund, Henry, 1:341, 394; 11:965.
Heillig, Josei>h & Company, Limited, 

Re, II:1204n.
Heim, 11:1153.
Heinz Blumberg, 11:1139,

Helpup, Emil F., III:1904n.
Hemming, Henry Joseph Randolph, 

111:1631, 1753, 2013.
Henderson, 1:251.
Henderson, Sir James, 11:979.
Henkels v. Sutherland, Alien Property 

Custodian, et al., 111:1930.
Henley, George, I: 594, 630; 111:2007.
Henrietta (1887), 11:1014.
Henrietta (1897), 11:1264, 1269.
Henriquez, J. N., III:1967n.
Henry, Catherine and John, 1:663.
Henry Case, 11:898.
Henshaw, Mrs. Mabel, 1:708.
Heny, Emerich, 11:928, 1418; 111:1815, 

1958.
Hereward, 11:1261.
Hernandez, Parents of Manuel, I:667n. *
Hemsheim Case, 11:877.
Heroine, 11:1169, 1178.
Herold et Co. c. Carl Cahn et German 

Clearing Office, 1:201-202.
Herrera t;. U. S., III:1737n.
Hertz, Alfred, 11:1519.
Heusken Claim, 1:705, 809.
Heycock, Joseph B., admr., I:20n.
Hiawatha, 111:1771.
Hibernia, 1:147.
Hicks, Alien Property Custodian, et al. 

v. Guinness et al., 111:1884.
Hicks, Bartolo, 1:392; III:1984n.
Hicks, Emmet R., 1:701, 811.
Hickson, Richard J., as Administrator 

cum testamento annexo of Cather
ine J. Hickson, and of Caroline 
Hickson Kennedy, 1:781; III: 1728
1729.

Hier, William R., I:576n.
Higginson, Laurence, 1:290.
Highlander, 11:1175-1182.
Hilja, 111:1848.
Hill, George, 1:347, 393.
Hill, Mary Sophia, 1:375, 403.
Hiram, II:1148n.
Hiscock, Ernest J., 11:972, 979.
Ho Choy Yeen, Family of, 1:748, 799, 

823.
Hodges, Ellen Williamson, personally 

and as admx. of the Estate of 
Charles Francis Williamson, I: 
688, 784, 785, 817.

Hodges, Mary B., 1:687, 809.
Hoff, Mrs. Bernard A., 1:704, 776f 798



2086 LIST OF CASES

Hoff, Kate A., Admx. of the Estate of 
Samuel B. Allison, II: 1192. 

Hoffnung, II:1149n.
Hofmann, Philip, I: 570, 632, 701; 

111:1989-1990.
Hogarth, H., and Sons, 111:1908. 
Holbert, George B., 111:1554.
Holcombe, Royce B., I: 572, 631. 
Holford, Executors of James, 111:1591. 
Hollander, J. H., I:439n.
Hollenbeck, John E., Ill: 1915*.
Hollins & McBlair, Frank Hollins, 

Administrator, 111:1961.
Holmbo, Mikal A., III:1750n.
Holsatia, 11:1027.
Holt, Col. Harold Sherwin, 11:979. 
Homan, William, III:1610n.
Home Frontier and Foreign Missionary 

Society of the United Brethren in 
Christ, 1:653, 756n.

Hong Kong Telephone Company, Ltd., 
11:997.

Hongkong and Whampoa Dock Co., 
Ltd., 111:1626. *

Hoop (1 C. Rob. 196), 11:1169.
Hoop (5 C. Rob. 75), II:1151n.
Hooper, Capt. George W., 1:609, 610, 

619.
Hooper, John A., Sudden & Christen

son, etal., 11:1140-1143; III:2068n. 
Hope Insurance Co., II: 1326.
Hope On, 1:296; 11:1253.
Hopkins, Allan F.. 1:537, 630.
Hopkins, George W., 11:851; 111:1629. 
Hopkins, May Davies, 1:813.
Hoppe, Heirs of Henry, 1:824.
Horace B. Parker, II: 1281.
Hormiguero Central Co., 11:1418. 
Hornby, Geoffrey, 1:288.
Horton, George, 1:493, 506.
Horton, Henry, I:22n.
Houghton, George, III:1736n. 
Houghton, James Tilly, 1:586, 633. 
Hourcade, Jean-Louis, 11:948. 
Housatonic, II:1308n.
Housatonic Steamship Co., II: 1308n. 
House, W. E., 1:697, 811.
Houston, Mary E., 1:822.
Houston, Secretary of the Treasury, 

et al. v. Ormes, Administrator of 
Lockwood, III:2050Dr 

Howard and Barber Lumber Company, 
111:1722.

Howard-Soler, Kate, I:23n.

Howard v. Stillwell and Bierce Manu
facturing Company, III:1578n. 

Hsi-Ying, Estate of Chang, I: 219n. 
Hubbard, Elbert II, individually and as 

Executor of Elbert Hubbard, and 
Ralph Hubbard, Sanford Hubbard, 
Miriam Hubbard Roelofs, and 
Katherine Hubbard, 1:687, 690, 
706-708, 815.

Hubbell, Henry W., v. U. S., 11:1025, 
1168-1175, 1198, 1319, 1328. 

Hubbell, Henry W., Sun Mutual Ins. 
Co., China Mutual Ins. Co., John 
C. Wilber, and John P. Paulinson, 
Admr. v. U. S., 11:1323.

Hudson’s Bay Co., I: 267; II: 1364;
111:1749-1750, 2068b.

Hughes, Harry H., I: 145; III: 1674, 
1949.

Hughes, Mary, administratrix of estate 
of Capt. George Hughes, I: 360n, 
394.

Huldah, I: 229n.
Hull No. 5, II: 1092.
Hull No. 198, II: 1080.
Hume, Samuel Elliott, I: 694, 804. 
Hunter v. Fry, II: 1171.
Huot Case, I: 109n.
Hurona, III: 1896.
Hurst, James, I: 107n.
Huston, Mrs. Tobitha J., I: 744. 
Hyneman, Moses, III: 1776.

Ibis, 1:216; 11:1144.
Idler, Jacob, III: 2000.
Igleheart Bros., Inc., Ill: 1906.
Illinois Central Railroad Company, 

111:1627, 1928.
Pm Alone, I: 151, 717n; III: 2068h. 
Imbrie, Mrs. Robert, 1:136, 732-733, 

798.
Imbrie Securities Company, Ltd., Ill: 

1585.
Importers & Exporters Ins. Co., II: 

1317.
Indian Motocycle Company, 11:909;

III: 1944.
Indien, II: 1055.
Indus, II: 1029, 1331.
Industrial Baptist Institute at Corrente, 

A. J. Terry, Supt., 1:186. 
Ingram-Dav Co. v. McLouth, III:

1837n/
Ingrid, I: 93.



LUST OF CASES 2087

Insurance Company of North America, 
President and Directors of, II: 
1304n.

Integrity, II: 1064.
Intercontinental Telephone Company, 

111:1579.
“Interest on Diplomatic Debt Case”, 

III: 1918.
International Fisheries Co., I: 131. 
International Ocean Telegraph Com

pany, III: 1641.
Interocean Oil Co., II: 1294n.
Iolo, II: 1159.
Iroquois, III: 1908.
Isaac Rich, II: 1261.
Isherwood, II: 1056.
Italian Mijjertein Tribes, II: 959.
Itata, II: 998n.
Iturria (or Yturria), Francisco, III:

1949, 1952n, 1981.
Izac, Edouard V. M., I: 576.

Jabez Snow, 11:1175-1182.
Jackson, Susan B., 1:162.
Jackson, W. S., 111:1811.
Jacobs v. U. S., 11:1404.
Jaffe, Mrs., and others, II:865n; III: 

1901.
James Hamilton Lewis, II:1042n, 1274, 

1276-1277; 111:1933. .
James Maury, 11:1095-1096, 1126,

1254-1258; 111:2011.
Jane [Henry Williams, master], 11:1228. 
Jane [Snow, master], III:2047n.
Jane Tindall, 11:1034.
Janes, Laura M. B., et al., 1:40, 79, 734, 

801; III:1765n, 1987n.
Janna, 11:1098.
Jardel, Remy, 11:1421.
Jarr, Peter, I:107n.
Jarrero, Don Jos6 Maria, 1:114.
Jarvis, John H. and Sarah E., 11:1283. 
Jarvis, Nathaniel, 111:1585.
Jaurett, A. F., I:82n, 432, 506.
Jean, Barthel, 11:849.
Jeanneret, Mrs. Enriqueta Koch v. 

de, 1:567.
Jefferson Insurance Co., 11:1317.
Jehl et Dame Frieh, 11:1489, 1519. 
Jemot, Charles, 1:486, 508.
Jencken, Henry Diedrich, 1:184. 
Jenkins, Mrs. Kate, 1:708.
Jessamine, 11:1034.

Jessie, 11:1020, 1280, 1343; III:1959n,
2012.

Jewett, James C., 1:170; 111:1660. 
Jobson, Samuel, 1:496, 508, 509. 
Jochem, Alexandre, 11:901.
Jodoin, Albert, 11:1206.
John, 11:1354.
John Eason [John Cowper, master], 

11:1319.
John H. Kirby, 11:1247, 1293n.
John S. Bryan, 111:1917, 1918, 1968. 
John W. Bray, 11:1261.
Johnson, Charles C., 1:379.
Johnson,. H. W., 1:604. .
Johnson, Richard T., 1:633.
Johnson & Barbour, Re, II:1206n. 
Johnson & Johnson, 11:840.
Jones, Mrs. Arthur, 1:1 In, 658.
Jones, Rev. John, 1:426.
Jones, John C., III:1610n.
Jones, W. R., 1:604.
Jones, William A., 1:337, 402, 415. 
Jonge Clara, II:1149n.
Joseph Oteri, Jr., 11:1133. t
Josephine, 11:1014.
Jotun, 1:713.
Jouan, Augustus, I:328n, 407; III:

1768n, 1815, 1984, 2012.
Jova, Frederick, 1:161.
Juanita, 11:1268.
Judson, William, v. William W. Cor

coran, 111:2052.
Juliana, 11:1354.
Julsrud, Waldemar, I:60n, 544n; III: 

1844n.
Juno, 11:1157.
Jupiter, 11:1116.
Juragua Iron Company, Limited, v. U. S., 

111:1736.
Justice, Maibelle Heikes, and Estate of 

Grace Justice Hankins, Deceased, 
I: 686-687, 817.

Justina, 11:1181; 111:1751.

Kaiser, Jacob, 1:305.
Kalklosch, L. J., I: 317n, 319n, 393, 

413, 414.
Kane, Augustine A., 1:527, 528-529, 

632.
Kansan, 11:1244.
Kansas City Southern R. Co. v. U. S., 

11:1512.
Kappes, Lillian Frances, 1:568, 631.



2088 LIST OIF CASES

Karasan, 11:1354.
Karlson, Randor G., v. U. S., 11:1402. 
Kastler Case, 11:899.
Kate (1897), 11:1269.
Kate (1921), 11:1281.
Kate and Anna, 1:206; 11:1274, 1279. 
Kater, John, 111:1748.
Katwijk, 11:1156.
Keay, Winnifred Houghton Brown, I: 

688, 797.
Keenan, T. J., and Dr. Albert Pettit, 

11:1392.
Kellett, E. V., I:32n, 140; 111:2036. 
Kellett, Margaret Lavinia, 1:690, 798. 
Kellett, Stewart Cranston, 1:689, 814. 
Kelly, James Nathan, III:1966n.
Kelly, Nathan H., I: 554.
Kelly, Thomas and Margaret, 1:686, 

807.
Kemeny, Alexandre, 11:1444.
Kennedy, George Adams, 1:54.
Kerford & Jenkin, 11:829.
Kerr v. South Park Commissioners, II: 

1405.
Kerr, Andrew, 1:696n.
Kerwood, 11:1053; 111:1908.
Keser, Floyd Bringhurst, 1:689, 814. 
Kessler, Cora, 1:659.
Kidd, Annie Bella Graham, I:652n. 
Kidder, Sanforth, III:1610n.
Kilroy, Lt. W. D., 11:979.
Kindred, James B., 1:485, 507.
King, Rev. Jonas, 1:377; 11:1387.
King, Mary L., 11:1496.
King, Thomas B., Jr., I: 692, 706n, 814. 
King & Grade, C. Barry, Agent, 1:234. 
King Robert, 111:1574.
Kirlin, J. Parker, et al., III:1967n. 
Klein, John Victor, 1:649, 691, 781, 813. 
Klein, Karl, 111:1607.
Klein, Philip, I: 649, 781, 815.
Kling, Lillie S., 1:57, 681, 809.
Klotz et Cie c. Etat allemand, 111:1825. 
Knickerbocker Insurance Company of 

New York, Successor to Equitable 
Underwriters of New York, III: 
2057n.

Knodgen, Franz, 11:898.
Knotts, Joseph D., I:315n, 392, 413, 

414.
Knox, William H., & Co., Inc., 11:874. 
Knoxville v. Knoxville Water Co., II: 

1506, 1508.
Koch, Peter, I: 337n, 406, 415.

Krippendorff, Henry W., I: 162. 
Kronprins Gustaf Adolf, II: 1101. 
Kunhardt & Co., I:15n, 33n, 195; II: 

1429.
Kyleakin, II: 1058.

La Abra Silver Mining Co. Case, II: 
1444n.

La Abra Silver Mining Company v. 
Frelinghuysen, Secretary of State, 
III: 2035n, 2047n. „

La Abra Silver Mining Company v. 
U. S., Ill: 2047n.

La Amistad de Rues, II: 1201, 1235.
La Forte, I: 288.
La Guaira Electric Light and Power 

Co., Ill: 1573.
La Houve c. Etat allemand, I:179n.
La Su6doise Grammont c. Roller, 1:202. 
La Villebeuvre Mining Concession, I: 

144.
Labaree, Mary Schauffler, I:63n, 725, 

802.
Laborde and others, 1:139, 756n. 
Labuan, 11:1166.
Lacaze, Pierre, 111:1843.
Lacoste, J. B., 1:422.
Lacoste, Perfecto and Lucia, 11:1523. 
Ladies Wear Limited, 11:1207.
Lafler, George and Peter, surviving 

partners of Samuel Walley, 1:475, 
508, 509, 514.

Lake, George W., I:464n.
Lake Charlotte, 1:251.
Lalanne, G., 11:862, 1186; III:1722n, 

1859n.
Lallier, van Cassel et Cie., I:259n; 

11:1528.
Lambert, John, I:694n, 804.
Lamborn & Company, III:1624n. 
Lampton, J. S., 1:426.
Lander, Melvin B., I:319n, 387, 414. 
Landreau, John C., Heirs of, 111:1557

1558, 1740, 2068g.
Lanfranco, A. F., I:319n, 392, 414. 
Lang & Delano, 11:1380.
Lang Shirt Company Limited, Re, II: 

1206n.
Langdon, James, et al., 1:721, 816. 
Langdon, Lt. W. H., 1:675, 807, 824. 
Langenbergh, G. C. W., I:17n, 11:1056. 
Langstroth Case, 111:1609.
Larrache, Messrs., & Co., I:236n. 
Larrieu, Francisco Jos6, Heirs of, 1:173.



LIST OF CASES

Larrieu, Rosalie de Torres de, 111:1824.
Lasarte, 1:123.
Lasry, Isaac J., 111:1991.
Lau Ye-kun. See Lu Yu-kuei.
Laue, Juan, and Company, in Liquida

tion, 11:842.
Laura C. Anderson, 11:1050, 1309.
Laurent, Benjamin and Thos., I:174n.
Lavarello, Michelangelo A., 11:879; 

111:2014, 2068d.
Lawrence, Capt. J. W., 1:609, 610, 620.
Lazaris, M. A., 11:905.
Le More, A. C., Estate, 1:344, 402.
Le More, Jules, 1:344, 402.
Leblanc, Ferdinand L., I:10n.
Lebret, Elise, 1:124.
Ledour, H., 11:862, 1186; III:1722n, 

1859n.
Leggett, Aaron, 11:1129.
Lehmann, Isaac, 1:599, 633; III:1731n, 

1802.
Lena Goldfields Limited, 111:1738.
Lenz, Mrs. Maria Alma, 1:809.
L6on, Puis, II:904n.
Lepercq-Planque fils c. Etat allemand, 

I:241n.
L^ridon, Georges, I:17n; 11:1053.
LeRoy v. United Ins. Co., 11:1203.
L6vecque, Gaston, 11:937.
Levek, Mauricio, I:315n, 317n, 395, 

413; III:1728n.
Levy, Henriette, 1:115, 645n.
Levy, L. J., Representatives of, 1:91.
Levy, Samuel G., 1:394; 111:1832. t
Lewis v. Rucker, 11:1202.
Lewis, Capt. G. B., 11:979.
Lewis, John, admr. of the Estate of 

Moses Lewis, I:762n, 782, 811, 
821.

Lewis, Mary, Administratrix of Stephen 
J. Lewis v. Edward R. Bell, As
signee of I. Bell, Junior, III: 
2053n.

Lewis Brothers, Re, II:1204n.
Lexima, Regina, €: 628, 630.
Li (Lee) Po Tien, Miss, 1:563.
Li Shih Chi, Widow and children of, 

1:749, 799, 823.
Liberto, Salvatore, 1:775.
Librairie Beauchemin, Limited, Re, II: 

962n.
Lickers, William F. (now Walton 

Foster), 1:575.

Liddell, Lt. Col. Guy, 11:971, 979; 
111:1889, 1907.

Lidgerwood, Messrs., Ltd., 11:1250.
Liebenfels, 11:1015.
Life Insurance Claims, III:1730n, 1798.
Light, William W., 111:1633.
Lilly white, Charles, 1:300.
Lily, 11:1268.
Lindisfarne, 11:1019.
Ling Mau Mau, 1:547.
Linscott, Joseph A., admr. of the estate 

of William L. Dickey, l:762n, 796, 
821.

Lively, 11:1201, 1234, 1235, 1256.
Livingston v. Col. Ins. Co., 11:1171.
Livingston, George Birrell, and Edward 

Irving Findlay v. William Graff, 
I:236n.

Lizzie and Namari, 11:1261.
Locke v. U. S., II:998n.
Lodaner, II:1294n-1295n.
Loggie, W. S., Company, Limited, 

11:1207.
Lola, II:998n.
Longbenton, 11:1038.
Loo Ching, I:10n.
Lopez, Gilberto, 1:563.
Lord Nelson, 1:198; 11:929, 1025.
Lome, 1:213.
Lottie Bennett, 11:1283.
Lougheed, B. W., Inc., by William F. 

Clare, James L. Clare, and Bertrem 
W. Lougheed, II:1296n.

Louisa (1 Dods. 317), 11:1149n.
Louisa (U. S. v. Mexico), 11:1341; III:

' 2020.

Love and Lulu, 11:1104.
Lowry, Hiram H., 11:962.
Loys-Chandieu, Marquise de, III:1754n.
Lu Yu-kuei (Lau Ye Kun or Lu Yu 

Kwei), 1:1 On, 544, 631.
Luca, Nasralla, III:1766n.
Lucas, James, 1:524, 630.
Lucena v. Crawford, 11:1170, 1171.
Luck, Arthur Courtlandt, 1:693, 804.
Luckenbach Steamship Co. (272 U. S. 

533), 11:1093.
Luckenbach Steamship Co., Lucken

bach Co., and Edgar F. Lucken
bach v. U. S. (64 Ct. Cls. 59), 
11:1087-1091.

Luders, Emile, I:317n, 402, 413.
Ludtmann, Fred, 11:839.

2089



2090 LIST OIF CASES

Luisa, II:1190n.
Lukacs, John, 1:159.
Lund, Hannah K., 1:822.
Lund, John F., 11:1228.
Lusitania cases, I:83n, 537, 559, 585 et 

seq., 599, 641, 647-650, 659, 683n, 
685-698, 705-708, 717, 737, 781
785, 791, 793n, 794; II:1311n; 
111:1729, 1730n, 1798, 1802. 

Lusitania Cases, Opinion in the, I:637n, 
682, 684, 777-778, 786; II:1313n; 
III:1988n.

Lustgarten, Mayer, 11:909.
Lutz, Charles A., 1:631; III:2043n. 
Luzon Sugar Refining Co., Ltd., 11:1421. 
Lyndall, Harry W., 11:947.
Lyon, B., 1:505.

M. J. Scanlon, 11:1080.
Maal, Arnold Jacob, I:14n, 49n, 488, 

507, 579, 780.
MacCord, Victor H., I:342n, 368, 393; 

III:2068e.
Macdonald, Capt. G. V., 1:373. 
Macedonian (first case), 111:1917. 
Macedonian (second case), 1:230; II: 

850n, 967; 111:1960-1961, 1964, 
1979, 2068a.

Machado, John A., 1:393.
MacHardy, Peter Kenneth, 1:694, 804. 
Machle, Amy, 1:729.
Machle, Mrs. Edward Charles, 1:729. 
Macias, Jos6 M., III:1819n.
Mackenzie, Estate of James R. D., 

I:84n, 696n.
Mackenzie, Kenneth, 111:1632. 
Mackenzie, William, Individually and 

as Administrator of the Estate of 
Mary A. Mackenzie, I:84n, 696n. 

Mackenzie Memorial Hospital, I:10n; 
111:1752, 2008.

Maclay & Company, 111:1811. 
Macmanus, George L., I:319n, 387, 

418; 111:1984.
Macmanus Brothers, III: 161 In. 
MacMurdo, Katherine A. See Delagoa 

Bay and East African Railway 
Company.

Macoduck, Capt. Samuel, 1:609, 610, 
620.

Madeleine, 11:1053; 111:1908.
Madonna Del Bur so, II:1105n.
Magee, John, 1:64, 139, 184, 317-319, 

367, 392, 414.

Maggie and May, III:2041n.
Mahoney, Charles, 1:357.
Malambo Fire Claims, II:1433n.
Malespin, Alejandro, 1:562.
Maley v. Shattuck, 11:1201.
Mallen, Francisco, 1:58, 75, 141, 534n; 

III:1768n, 1792.
Maloney, John Joseph, 1:499, 502, 505, 

514.
Mandolfo, Marco, III:1766n.
Maninat, Heirs of Jean, I:15n, 47, 281, 

319n, 698, 734, 818; 111:1791, 
1834, 2056.

Mann, A. Dudley, I:464n.
Mannasse, J. S., & Co., III:1593n, 

1925.
Manners v. Pearson & Son, 111:1877, 

1880.
Manouba, I:7n, 262; 11:1005; III:

2068g.
Marburg v. Marburg, 111:1883.
Margary, Dr., 1:713-714.
Maria, 11:1354.
Maria Luz, 11:1012.
Marianne, 1:4, 638.
Maridort, Georges, c. L. Behrens et 

Sohne, I:259n; III: 2016.
Marie Horn, 11:1139.
Marine Transport Co., 11:1052, 1333; 

III:1905n.
Mariposa Development Company et al, 

11:1361. •
Mark Gray, 11:893, 1102.
Marks, James, admr. of the Estate of 

Robert Marks, I:762n, 787, 807, 
821.

Marmorstein, Henry, 1:499, 502, 505.
Marqua, Dame et Dlle, c. Etat alle

mand, I:179n.
Marshall, Alfred F., I:486n, 507.
Martha, 11:1179.
Martin, James and Richard, 11:1038, 

1431.
Martin, John T., I: 96n.
Martin, Remy, et Cie, II:904n.
Martin, William H., Jr., Admr. of the 

Estate of William Henry Martin, 
deceased, II:1293n.

Martin Case (Heirs of Jane McKeon), 
I:649n.

Martinez del Rio Hermanos’ Succes
sors, 111:1600, 1947, 1980.

Martini & Co., 111:1669, 1769n, 1820n, 
1827, 1859n.



LIST OF CASES 2091

Mary (1 Spr. 17; Fed. Cas. 9,188), 
11:1178.

Mary [Phillips, master], 111:1993.
Mary [William Richardson, owner], 

111:1953.
Mary M., 11:1261.
Mary Mark, III:2068d.
Mary Reed, 1:320.
Mashona, 11:1235.
Maslin, Thomas Paul, 11:948.
Masonic, 1:193; 11:1028, 1031, 1163

1166, 1340, 1342; III: 1851, 1997, 
2013, 2015, 2017, 2031, 2068d.

Masparro, 11:1134.
Massey, Gertrude Parker, 1:58, 801.
Masson, Thomas, 111:1935.
Matamoros Cases, 11:1349.
Mather, Erskine, 1:186.
Mather, Thomas W., surviving partner 

of Mather & Glover, 11:871;
III.T868, 1998, 2005, 2021, 2031n.

Mattock, Charles C., alias Charles 
Rand, I:710n, 730; III:2043n.

Mattock, Joseph S., 1:811.
Maud and Effie, 11:1261.
Maud B. Wetherell, 11:1261.
Mavrommatis case, I:279n.
Maxan, Heirs of Felix, 1:120, 644n.
Maxwell, Peter, 11:1408.
May, Henry, administrator of William 

Slacum, 111:1590.
May, Robert H., 1:169, 258, 580n; 

111:1657, 1704, 1821, 1860n, 1915, 
1971, 2012, 2026, 2068f.

Mayer v. Garvan, Alien Property Cus
todian, et al., 111:1886.

Mayer v. Sutherland, Alien Property 
Custodian, et al., 111:1885.

Mayer, Charles F., surviving Trustee of 
Gooding, v. William Pinkney White, 
Administrator de bonis non of Good
ing and Gibbes and Oliver, surviv
ing Executors of Robert Oliver, 
111:2052.

Mayol, Juan, 11:1096.
Maza and Larrache, 1:249; III:1582n.
Mazapil Copper Company (Limited), 

11:925.
McCann, John, 1:378, 406.
McCaslin, Charles, 11:1518.
McCauley, Violet, 1:687, 810.
McCerran, Capt., 1:601, 633.
McCready, Francis, I:373n.
McCurdy, Walter J. N., I:294n.

McDaniel v. Crabtree, 11:1449. 
McDonald, A. R., 11:1431.
McDonald, Matthew, 1:630.
McDuffee, John I., assignee of the Ad

ministrator of William M. Gabb, 
111:1639-1640.

McEachern, Mrs. Isabella, III:2041n. 
McGaw v. Ocean Ins. Co., 11:1170. 
McHugh, Edward, Administrator of the 

estate of James McHugh, I:85n, 89. 
McKechan, Elizabeth, 1:588, 629; III: 

1987n.
McKeon, Estate of Jane, I:649n. 
McKeown, Robert, I:352n, 394. .
McLaren, 11:1034.
McLennan, John, I:21n.
McLeod, Henry A., I:21n.
McMahan, Ben B., III:1936n. 
McMahan, James H., 11:932; III:1935n, 

1967n.
McMullen, Roger B., et al., 11:969. 
McNear, G. W., Inc., 11:874-876:

111:1724, 1929n, 1934n, 1967n. 
McPherson, John A., II:851n.
McRae, Hannah Gray, I:770n, 817. 
McSweeney, Wife of G. E., 1:824.
Mead, Mrs. Elmer Elsworth (Helen O.

Mead), 1:57, 680, 797.
Meade, Margaret, Executrix of Richard 

W. Meade, 1:163; 111:1747.
Meade, Richard W., Administrator v. 

U. S., III:2047n.
Means, William, Executor of Auguste 

Labrot, 11:1422, 1457..
Mecham, Laura A., and Lucian 

Mecham, Jr., 1:59, 653; 11:853: 
111:1987. *

Mechanic [Taber, master], 11:1325, 1326. 
Medbury, Lora M., 1:737, 797.
Mediana, II: 1125n.
Meier, Henry, I: 27; III: 1988n, 2007n. 
Melczer Mining Company, I: 177, 182;

II: 850n, 954, 1445; III: 1936n. 
Melga<?o, Jose Anselmo, II: 1381. 
Meling, Serine, I: 713, 797.
Mellon, Secretary of the Treasury of the 

U. S., et al. v. Orinoco Iron Com
pany, 111:2050.

Meng, Dr. Denis, 11:1420.
Menken, S. Stan wood, et al., 1:682. 
Mentor, I: 229n; II: 1354.
Merrill, Capt. John N., Ill: 1634. 
Merryman, Capt. Jeremiah C., I: 609, 

{£610, 620.
315420—43----- 35



2092 MST OF CASES

Mersey Docks and Admiralty Commis
sioners, In re, II: 1084, 1087n.

Merton Metallurgical Co., Ltd. v. 
Metallbank and Metallurgische 
Gesellschaft, III: 1898.

Methodist Episcopal Mission, Chiang 
Pei Ting, 1898, I: 759n.

Methodist Episcopal Mission, Chung
king, 1886, I: 165, 640n, 758n.

Methodist Episcopal Mission, Nanking, 
1927, I: 185.

Methodist Episcopal Mission, Szechuan 
riots, 1895, I: 758n.

Metzger, John D., & Co., I: 7n, 274; 
III: 1573n, 1624, 2068e.

Metzger, Otto, Heirs of, 1:39, 87, 578, 
631, 787; III: 1988n, 2007.

Metzler, John B., Ill: 1625.
Mevs, Frederick, I: 332, 394, 415, 579n; 

III: 1988n.
Mexico City Bombardment Claims, I: 

175.
Mexico Plantagen G. m. b. H. of Ham

burg, II: 926n.
Meyer's Sohn,' Ltd., Fr., v. Conrad 

Meyer, 111:1744.
Michael, Khamis, I:708n; 11:1516.
Michau, Ren6, c. Etat allemand, I:145n.
Michel, Veuve, 11:1501.
Michigan Public Utilities Commission 

v. Michigan State Tel. Co., 11:1510.
Mickleborough, Muldrew & Company, 

11:1205.
Mignault, Colonel Arthur, M.D., 11:896.
Milford, Fred J., 1:560, 629, 633.
Miliani, Matilde, I:83n, 126.
Miller, Alien Property Custodian, et al. 

v. Humphrey, 111:1887.
Miller, George S., 1:480-481, 507, 509.
Miller, Harry B., 1:550, 632.
MiUer, Ora, 11:1397.
Miller, Mrs. Stanley A., 1:34.
Miller, Thomas C., and wife, Emma J., 

1:689, 696, 807.
MiUer, Dr. Wesley, 1:625, 789n.
MiUer, WiUiam, I:361n.
MUls, Anna B., I:692n.
Milo, 11:1095-1096, 1126, 1254-1258; 

111:2011.
Mineral Oil claims, British, III :2068c.
Mining Exploration Company, 111:1673.
Minnesota Rate Cases, 11:1083, 1085, 

1404.
Minnie (1874), I:21n.

Minnie (1897), 11:1269.
MitchelhiU, James Moffatt, 1:650, 692, 

813.
MitchelhiU, Jeannette A., individuaUy 

and as Executrix, 1:650, 651, 692, 
802.

MitcheU, Mercy, Admx. of the Estate 
of Jethro MitcheU, 11:870, 943, 
967; 111:1867, 1929, 1934n, 1965, 
2031n.

Mix, Edgar W., 1:382.
Mix, Heirs of Hart, 1:144, 218, 658.
Mock, Lt. Commander, 11:979.
Moffit, Esther, III:1629n, 1891.
Mogridge, Joseph Fry, 1:126.
Mohave, 11:1096.
Mohegan, 11:839, 1010.
Mohle, Carl, III:1966n.
Moke, Moses, I:315n, 360, 392, 413, 

719; 111:1610, 2025.
Moliere, Pedro, 1:394.
Molino, Eusebio Gomez, I:666n.
Molly [Young, master], 11:1152.
Monaco, PrincipaUty of, v. Mississippi, 

III:1596n.
Monmouth, 11:1186, 1230; 111:1848.
Monnot, John Baptiste F. P., 111:1733, 

1870, 1934n, 2021.
Monongahela Navigation Co. v. U. S., 

11:1083, 1085, 1404; III:1578n.
Monroe, Josiah S., 11:1252.
Monroe, Mary EvangeUne Arnold, 

1:50-51.
Monstery, Thomas H., I:96n.
Montejo, Manuel Antonio, 1:402.
Monterroso, Prospero, 1:541.
Monteverde, Jos6 C., II:1437n.
Montgomery, WiUiam, I:336n, 341n, 

353, 392; 111:1814, 1986.
Montijo, I:60n, 71, 74n, 82n, 197, 208; 

11:941, 1130-1132, 1334; III:1573n, 
1722n, 2068c.

Moore, Daniel VirgU, 1:560.
Moosa, N. J., 1:530.
Mora, Antonio Maximo, 1:249, 275n; 

111:1581.
Mora, Jos6 Cruz, 11:1426.
Mora & Arango, 1:99; 11:877; 111:1828, 

1869, 1929, 1935n, 1965n.
Moreno, Heirs of Luis, 1:774, 823.
Morgan, Henry, & Company Limited, 

Re, II:1204n.
Morgan and Co. v. W. H. ChapUn and 

Co. Ltd., I:258n.



LIST OtF CASES 2093

Morgenstern, S., Kowalski et Trylski, 
M. Rosenberg, Briggs fr&res, and 
Jaeger et Ziegler, 11:905.

Moro Castle, 11:1261.
Morrill, Mary S., 1:822.
Morrill, Rufus, 1:744.
Morrison, Capt. J. C., 1:609, 620. 
Morrison, Thomas, surviving partner of 

Plumer & Morrison, 1:97.
Morse & Rogers, 11:920-923.
Morton, Mrs. Ethel, 1:57, 801.
Morton, George W., 1:315, 365, 383, 

403.
Moses, Isaac, 111:1747.
Moses Adams, 11:1261.
Moses Knowlton, 11:1261.
Mosquito Indians Case (1881), 111:1618, 

1969-1970, 1973.
Mosquito Reserve Claims (1897), I:7n. 
Mossell, Rev. C. W., and wife, I:12n, 

581, 633.
Mossman, Gardner, 1:245.
Motte, Meillassoux et Caulliez, 11:903. 
Moulin, M., Widow and children of, I: 

142.
Mountain Timber Co. v. Washington, 

II: 1511.
Muller, Max, II: 1452.
Munroe, James T., I: 361n, 392. 
Munroe, Mary Evangeline Arnold, I:

133, 699, 765, 817.
Munson Steamship Line, II:1294n. 
Muntz c. Etat allemand, I: 146n. 
Murta, John, I: 378, 405.
Mutual Life Insurance Co. of New 

York, III: 1906n.
Mutual Marine Ins. Co. Case, II: 

1304n.
Myers, Henry R., I: 80n, 580n.
Myers, Joseph L., I: 629, 634.
Myrie, David S., I: 664, 811, 823.

Nahum Stetson, II: 1225, 1341n; III: 
1934n, 2031n.

Naish, Belle Saunders, I: 586, 688, 797. 
Nancy [David Florence, master], II: 

1348.
Napier, I: 18n, 20n.
Narcissus, II: 1353; III: 1754n.
Nassau, II: 1252.
Nathaniel Hooper, II: 1178.
National Fire and Marine Insurance 

Co., II: 1317.
National Fire Insurance Co. of Hart

ford, II: 1317.

National Home for Disabled Volunteer 
Soldiers v. Parrish, III: 192In.

National Paper and Type Company, 
II:851;III:1630, 1890n, 1951.

Naylor Benzon and Co. c. Etat alle
mand, 111:2004.

Neal, R. N., 11:942.
Nebo, 1:282.
Neer, L. F. H. and Pauline E., 1:52.
Neilson, Winthrop C., 11:839, 1010; 

111:1797.
Nelken (or Nelkin), Charles B., 1:502, 

505.
Neptune [James Jefferies, master], II: 

1214.
Nergararian, Hovhannes G., 11:932,
Neugass, Henry, 111:1607.
New England, 11:1261.
New London Ship & Engine Co., 

II :980n.
New Sweden, 11:1193.
New York & Bermudez Company, 

III:1662n.
New York v. Sage, 11:1405.
Newchwang, 11:1057, 1125; 111:1784, 

1810, 1852, 2018.
Newman, Richard A., 1:543, 633.
Newton, Col. Henry, 11:979.
Nicholson, John, as Administrator of 

A. L. Duncan, 111:1978.
Nickerson, E. R.f 11:1111.
Nicolson, A., 1:140.
Nile, 11:1095-1096, 1126, 1254-1258;

111:2011.
Nilsen, Sigurd, 1:402.
Nirvana, I:17n; II: 1056.
Nitrogen Fertilisers Ltd. v. Verkaufe 

Vereinigung fur Stickstoffdunger G. 
m. b. H., I:258n.

Noble, Adeline M., 111:1559.
Nolan, Francis, 11:1454; 111:1642.
Nolan, Joseph M. P., I:347n, 407.
Nora, 11:1032.
Normandin & Turcotte Limited, Im

porters, II:1206n.
North, Reverend F., 111:1750.
North and South American Construc

tion Company, 111:1579.
North China Branch of the American 

Board of Foreign Missions, 11:1500.
North China Mission of American Board 

of Commissioners for Foreign Mis
sions, 11:1497.

North China Mission of the Methodist 
Episcopal Church, 11:1496.



2094 LIST OF CASES

Northwestern National Insurance Co:, 
11:1317.

Norton, Charles E., I:96n.
Norton, H. G., I:109n.
Norwegian ship claims, 1:191, 266, 278; 

.11:854, 914-919, 1064-1078; III: 
1722n, 1853, 1916, 1938, 1945, 
2019, 2068h.

Nuestra Sehora de Regia, 11:1179.
Nymph [Webb, master], 11:1184; III: 

1867.

O'Brien, Helen, 1:677, 802; 111:1910, 
1997.

O'Brien, Mary, et al., 1:649.
Occelli, Luis, II:1455n.
Ocean Mutual Ins. Co. Case, II:1303n. 
Ocean Queen, 11:1201, 1235.
O'Donnell, Patrick, 1:537, 560, 629, 634. 
O’Dwyer, Richard, 111:1749.
Office de compensation britannique c. 

Office de compensation allemand, 
etc., in the matter of Brandt’s 
Sons and Co. v. Tillmann, I:259n. 

Office de verification et de compensation 
pour 1’Alsace-Lorraine c. Reichsaus- 

* gleichsamt et autres, 111:1899.
Ohio Utilities Co. v. Public Utilities 

Commission, 11:1086-1087n.
Okie, John B., 111:1734, 1944, 1967n. 
Oliva, Lorenzo A., 1:135, 429, 508, 514;

III:1684bl, 1865, 2016.
Oliver, Legal Representatives of Robert, 

111:1597.
Olson, Elias A., v. U. S., 11:1402.
Omaha, I:16n, 220.
Omer Case, 1:109.
O'Mulligan, Patrick J., 1:172, 294n. 
O'Neil, Cornelius, 1:779.
O'Neil, Patrick, 1:787.
Only Son, 11:1195.
Ontario, 11:1261.
Onward, 11:1266, 1270.
Organ, Walter, 1:526, 528-529, 631. 
Oriente, 11:1114, 1187, 1329.
Orinoco, Company General of the, I: 

196, 228, 272; 111:1688, 1731n, 
1793, 1943, 2013, 2018.

Orinoco Asphalt Company, I: 215; II: 
1144-1145, 1445; 111:1852, 1869, 
1930, 1957n.

Orinoco Company (Limited), 111:1563, 
1660, 1941.

Orinoco Company, Limited, et al. v. 
Orinoco Iron Company, 111:2049
2050.

Orinoco Corporation and its predeces
sors in interest, The Manoa Com
pany Limited, The Orinoco Com
pany and The Orinoco Company 
Limited, 1:180; 111:1660.

Orinoco Steamship Company, 1:103, 
115n, 131; 11:1134-1137; 111:1685; 
1977n, 2005, 2027, 2068g.

Orient Steamship Company of Copen
hagen, 11:1055.

Orr & Laubenheimer Co., Limited, I: 
203; II: 924-925, 1133, 1334, 1341; 
III:1954n, 1983n, 2013, 2068e. 

Ortiz, Juan, 1:563.
Osborn, Samuel, Jr., et al., 11:1260. 
Oscar and Hattie, 11:1264, 1270.
Oster Risoer, II:1149n.
Oteri, Mrs. Luella A., 11:1133.
Ottoman Public Debt case, 111:2029. 
Overend, Gurney & Co., 11:1324; 

III: 1895n.
Owners of Steamship Celia v. Owners of 

Steamship Volturno, 111:1895. 
Ozama Bridge Case, 111:1674, 1873, 

1942.

P. L. M. 4, 1:251.
P. L. M. 7, 1:251.
Pacific, 11:1101.
Pacific Press Publishing Company, III: 

1588.
Pacifico, M., 11:839, 964n; III:1806n, 

2025, 2068a.
Page, Cora A., 1:691, 798.
Page Brothers, I:191n, 266; II:1065n, 

1077n; III: 2068h.
Palacios, Julian, III:1611n.
Palmare jo and Mexican Gold Fields 

(Ltd.), 11:1446.
Pampa, II: 1060.
Panama Star and Herald and the La 

Estrella de Panama Co. (Limited), 
11:889.

Paquet, Noberto A., 1:431, 507. 
Paquete Habana, II: 998n.
Paquette del Maule, 11:1346.
Paragon [Allen Hallett, master], 11:1241. 
Parchim, 11:1159.
Pardee, Robert, 1:327, 394, 414.



LIST OF CASES 2095

Paris, Lyon & Mediterranean Railway 
Co., I:8n; III:1722n.

Park, Charles, 1:303, 345, 405.
Parker, Robert, 1:372-373, 382n. 
Parker, William A., III:1629n, 1951n, 

1967n.
Parr, John F., I:341n, 405.
Parrenin Case, 1:109.
Parrish, C. W., 1:329, 339n.
Parrott & Wilson, 1:96-97.
Parsons, J., 11:1434.
Parsons, Stephen Kearney, I:709n, 814; 

111:1986.
Parsons Trading Co. (docket 2651), 

II:851n.
Parsons Trading Co. (dockets 3125, 

3126), III:1630n.
Partridge, Mary L., 1:822.
Pascual, Senor Don Miguel, 1:557* 
Pathfinder, 11:1268, 1269.
Patrick, William, I:315n, 374, 394, 413. 
Patterson, George and William, II: 

1208.
Paul, Peter, I:373n.
Pawley, Edward Porcher, 11:871. 
Peabody, Henry, and Co., 11:943. 
Peabody, Joseph A., I:293n.
Peale, John R., and wife, 1:729.
Pearl, I:14n.
Pears, Heirs of Frank, 1:65, 747, 817, 

824.
Pearson, Frederick A., 1:690, 815. 
Pearson, Ward Edgerly, 1:690, 785, 815. 
Peck, Leonardo, I:645n.
Peerless Motor Car Company, 11:851; 

111:1629, 1948.
Pelletier, Antonio, 1:158; III:1832n. 
Pellworm, 11:1139.
Penfield, Wilder Graves, 1:542, 633. 
Penhallow, Capt. P. W., 1:609, 621. 
Perch6, Joseph Napoleon, 1:109, 645n. 
Perez, August, 1:107.
Perez, Jos6 Antonio, I:174n.
Perkins, Thomas H., and others, 1:230; 

11:968.
Perkins, Capt. Wm. P., 1:609, 621.
Perry, M. S., I:21n.
Perry, Robert, et al., II:1341n; III:

1935n, 203in.
Perth Amboy, 11:1311.
Perthshire, 11:1146.
Peruvian Guano Company, 111:1831.

Pescawha, 11:1020, 1280, 1343; III: 
1959n, 2012.

Peterhoff, I:14n; 11:1155.
Pethick, Estate of William N., 111:2009.
Petrocelli, Anunziata, I:15n; 11:1422, 

1489; III:1992n.
Pettit, Dr. Albert, 11:1392.
Petty, Alexander, 1:724.
Peugh v. Porter & Another, III:2053n.
Pflaum, Dr. Maurice, 1:377.
Phare, 1:3; 111:2024.
Phelps v. McDonald, 111:2052, 2056..
Phelps, William, 1:499, 502, 505.
Philippine Sugar Estates Development 

Company (Limited) v. U. S., 
111:1737.

Phillips, William, et al., 111:1776.
Picciafuoco, Mrs. Giovanna Bellavigna 

ved., 1:655.
Ptedallu, Dr., 11:903.
Piedras Negras Claims, II:1432n;

111:2028, 2068, 2068b.
Pierce Oil Corporation, II :1037; 

111:1794.
Pieri Dominique and Pieri Dominique 

& Co., 1:327; III:1573n, 1713n, 
1783.

Pilkington, The Reverend Charles, 
William Thomas Williams and J. 
Newland, 111:1892.

Pineda, Manuel, 1:562.
Pingree, Thomas Perkins, 111:1918, 

1969.
Pinson, Georges, I:128n; 111:1920, 1995.
Pious Fund of the Californias, 1:233; 

111:1615, 2002, 2044n, 2068f.
Pitkin, Letitia Thomas, widow of Hor

ace Tracy Pitkin, 1:741, 801, 822.
Piton Case, 1:242; III:1573n.
Pitts, Ruth, 1:686, 797.
Place, George Edwin, 1:244.
Plehn, Maria Laura Z., 1:39, 640, 679, 

797.
Plopper, C. H., 11:963.
Plumer Case, 1:87.
Pocket, 111:1989.
Poggioli Case, I:126n, 403; 11:830, 956, 

1449; III:1728n, 1768n, 1806, 1819, 
1847, 2022.

Pollock, Agnes, later J. B. Halley, 
Administratrix, 1:117-118, 644n.

Polly (2 C. Rob. 361), 11:1353.
Polly [David Ingersoll, master], 11:1241.
Polly [James Hodge, master], 11:1331.



2096 LIST OF CASES

Ponce de Leon Case, 1:217; III:1748n. 
Porras, Dr. Belisario, III:1640n.
Port of London Authority v. A. Kirsten, 

111:1561.
Portuondo, Jos6 M., Guardian of Jos6 

Antonio Portuondo, I:709n, 814. 
Post-Glover Electric Company, 11:933; 

111:1952, 2068e.
Postal Claim, Belgian, 111:1953.
Posteiro and Other Vessels, I:162n;

II:1010n.
Potomac, II:1056n.
Potter, Capt. Joseph, 1:347, 393.
Potter, Robinson, 11:1126, 1341n;

III:1934n, 2004.
Powell, George, 1:545, 632.
Powers, John E., 1:403.
Poxon, George J. W., 1:175.
Praetorius, Herman H., 1:698, 826n. 
Pratt, Ernest W., 1:404.
PraveSek, Jan, 1:147.
Prebble, Admr. of the Estate of Na

thaniel T., 1:787, 790.
Preud’homme-Prion, II:849n.
Prevot, Jean, 1:117.
Price, Estate of Charles Wesley, 1:743, 

805, 822.
Prince Leopold, I:21n.
Prince of Wales, 1:288.
Princess Alice, 11:1027.
Principe, 11:1353.
Pringle, J. Eliot, 1:288.
Prins der Nederlanden, 11:1154.
Prim Eitel Friedrich, 11:1189.
Pritza, Alexandra et Spasenije, c. Dame 

Kathi Fahry, 11:936.
Progress, 11:1178, 1179.
Prosper, II:1148n.
Prost Case, III:1754n.
Protector, 11:1137.
Proteus, II:1086n, 1089n, 1548. 
Pudjunos, Francisco, 1:499, 502, 505. 
Puerto Cabello and Valencia Railway 

Company, III:1623n, 1710, 1950, 
1966n, 1977.

Puget's Sound Agricultural Co., 1:267; 
11:1364; III: 2068b.

Pulford Drug Company, Limited, 
11:841.

Punchard, McTaggart, Lowther and 
Company, III: 1692, 2068e. 

Purrington, Ethel A., I:84n.
Putegnat's Heirs, John P., 11:1423; 

III:1734n, 1934n, 2025.

Putnam, Ida Robinson Smith, 1:54, 76, 
79, 809.

Putnam, Peter H., 1:552.
Puttkamer, Messrs. E., S. en C., I:24n, 

73n; 111:1789, 1844n.

Quilliri, William J., et al., 11:1050, 1309; 
111:1905.

Quina, M. A., Export Co., II:1190n; 
111:1803.

Quintanilla, Francisco, et al., I:710n, 
806; III:1765n.

Quirk, William, Estate of. See Roberts, 
Frances Irene, administratrix and 
sole heir at law of William Quirk. 

Quito Electric Light and Power Co., 
1:130.

Rabin, Albert H., 11:1363.
Racehorse, II:1148n.
Ragsdale, Sara J., 111:2007.
Rahming, John C., I:341n, 406.
Ramos, Family of Francisco, I:667n. 
Rand, Charles, I:30n, 553, 590, 591; 

III:2043n. *
Ransomes, Sim et Jefferries c. Gouverne- 

ment turc, 111:1574.
Raritan, 11:1064.
Rashid, Elias Daher, 1:172.
Rasmussel, Arthur, 1:402.
Rau, Enrique, 1:26, 74n; 111:1788. 
Reading, Frank Russell, I:339n, 406. 
Reagan v. Farmers' Loan & Trust Co., 

11:1404.
Rebecca (2 C. Rob. 101), II:1149n. 
Rebecca [Allison, owner], 11:1192. 
Rebecca (Blatchf. & H., 347; Fed. Cas. 

11,618), 11:1169.
Rebecca Adams, 1:332, 344, 373, 381; 

11:861, 1342; 111:1936, 1980, 2006, 
2011, 2014.

Reber, Oliver G., 1:555, 630. 
Rederiaktiebolaget Nordstjernan, 

11:1101.
Rederiaktiebolaget Transatlantic, II: 

1059.
Redfield v. Bartels, III: 192In.
Reed, Henry, 11:1132.
Reimert, Mary A., et al., 1:802. 
Reinecke, Collector of Internal Revenue 

v. Spalding, 11:1440.
Reis et al. v. Mayer et al., 111:1885. 
Religious Properties case, 11:1435; III: 

1974.



LIST OIF CASES 2097

Remmer, Michael, admr. of the Estate 
of Bernard Denner, I:761n, 817, 
821.

Remmer, Michael, admr. of the Estate 
of Victor Denner, I:762n, 817, 
821.

Remonstrant, 11:1151.
Renault Selling Branch, Inc., 1:130.
Renton, Mrs. Charles W., 1:61, 165, 

583; 11:1367.
Reppert, Chas. B., Admr. of the Estate 

of Morris C. Stettler, 1:554, 591, 
630.

Republic of Colombia v. Cauca Co. et 
al., 111:1714.

Resolution, 11:1353.
Rice, Francis W., 1:317, 328n, 366, 377, 

392, 412, 413, 579n; III: 1843,1984.
Rice, Hattie J., Estate of, 1:745, 822.
Rice, Pickering Phipps, II:904n.
Richard et al. v. National City Bank of 

New York, III:1884n.
Richards, George David, I:57n, 814.
Richardson v. Nourse, 11:1200.
Richardson, William, 111:1953.
Richeson, Charlie R., 1:518.
Richter, Hermann, 11:1450; 111:1847, 

2030n.
Riddle, Theodate Pope, 1:587, 629, 

634.
Rider, Thomas, 1:405.
Riggin, Brother and sisters of Charles 

W., I:770n, 817.
Riggs, Executors of E., 111:1597.
Riley v. Hartford Ins. Co., 11:1170,1173.
Riley, Commander, 11:979.
Riley, Thomas, 1:405.
Ringiesen, Dme, 11:897.
Rio Grande Irrigation and Land Co., 

Ltd., 11:1370.
Ripley, Benjamin, 1:344, 373.
Rising Sun, 1:82n.
Rivas, Juan Francisco, 1:594.
Rivas, Martha Labern, 1:594.
Roach, L. A., 1:524, 630.
Robbins, Capt. Eliphalet, III:1988n.
Robert and Minnie, 1:296.
Roberts, Emilio, 11:833.
Roberts, Frances Irene, administratrix 

and sole heir at law of William 
Quirk, I:10n, 71, 233; 11:946, 1451; 
111:1789, 1821, 1827n, 1847, 1957, 
2057-2058.

Roberts, Harry, I:159n, 336n, 343n, 406, 
415.

Robertson, Samuel, 1:564, 632.
Robinson v. Manf. Ins. Co., 11:1170, 

1171.
Robinson, Anthony S., III:1633n.
Robinson, Charles, William R. Robin

son, and James H. Robinson, Mary 
Ann May Hanan, and Emma Louise 
Hollely, 1:685, 696n, 811.

Robinson, John A., III:1610n.
Robinson, Sophie and Anthony S., 

1:98.
Rocha, Family of Estanislao, 1:667n.
Rocherau, Eugene, 111:1612.
Rodriguez, Anna M., Executrix of the 

estate of Mateo C. Rodriguez, 
III:1768n.

Roelofs, Miriam Hubbard, 1:690, 697, 
815.

Roemer, Mrs. Julia A., 1:159.
Rog6, Ernesto, I:336n, 402.
Rohen, F61ix, I:8n.
Roland, 11:1161.
Rolland et Consorts, 11:1383.
Romano-Americana Company, 11:1430.
Ronchietto, Francesco, 1:824.
Rooksby [Nathaniel Jones, master], 

11:1113, 1339; 111:1914.
Rooney, Matthew, 11:1321.
Roper, Margaret, 1:55, 809.
Rosanna [Hooker Baxter, master], II: 

1186.
Rose, Charles, 1:696n.
Rose, Francis, I:319n, 392, 414; III: 

1611, 1984n.
Rosenfield, Samual and Bertha, I:826n.
Rosenthal, Charles H., Admr. de bonis 

non of the Estate of Retta C. 
Shields, Deceased, et al., I:696n, 
784-785.

Ross, In re, 1:95.
Ross, Miss Janet Hardcastle, 1:582.
Ross, Robert R., I:304n, 381, 387.
Rossie v. Garvan, 111:1559.
Rothmann, Henry, 1:104.
Round, Judge Robert C., 111:1639.
Rousseau, A., 11:899.
Rowe, Dr. Harry F., II:948n.
Royal Bank of Canada, 111:1565.
Royal Exchange Assurance Corporation 

and others, 11:1323-1324; 111:1895.
Royal Holland Lloyd, 1:200; 11:1120

1125, 1319, 1333, 1343.



2098 LIST OF CASES

Rozas, John C., I:336n, 405, 415.
Rubio, Family of Emilio Cortez, 1:750, 

807, 824.
Ruden, Alexander, & Co., I:14n; II: 

1426n.
Rudloff Case, 11:1520; III:1573n, 1684n, 

1819, 1.864, 2039.
Rufino, Jos6 Maria, I:422n.
Ruggles, Appleton C., 1:625.
Ruggles, Frederick Wm., I:20n.
Ruiz, Jos6 Azael, 11:1488.
Russell [Young, master], 11:1219; III: 

2004, 2020.
Russell and Company, Messrs., II: 1494.
Russell Motor Car Company et al. v. 

U. S., III:1837n.
Russia v. Turkey, 1:276; 111:1583, 

1913n, 1971.
Rustomjee v. The Queen, 111:2051.
Ryan, Michael Bartholomew, 1:532, 633.
Rzini, Beni-Madan, 111:1871.
Rzini, Tetuan, 111:1846.

Sagrini, Dr., 111:1999.
St. Helena, 11:1159.
St. Louis & O'Fallon R. R. Co. v. U. S., 

11:1507.
Saito, Tatsuji, 1:146.
Sala, Emilia C. de, surviving partner of 

J. Sala & Co., 1:105, 646n; III: 
1625, 2001, 2068f.

Salardino, Father of Lorenzo, 1:772, 824.
Salem, George J., II:1382n. .
Sally [Choate, master], 11:1105, 1107n.
Sally [Elisha Brown, master], 11:1218.
Sally Gale, 11:1034.
Salt, Blanche Frances, 1:689, 692, 813.
Salt, Charles Henry, 1:692, 812:
Salvador Commercial Company and 

other citizens of the United States, 
stockholders in the corporation 
styled El Triunfo Company, Lim
ited, 1:131, 278n; 111:1680-1683, 
1766n, 1861n, 2026, 2035, 2068f.

Salvesen, Messrs. Chr., & Co., 11:1058.
Samana Bay Company, I:23n.
Sambiaggio, Salvatore, III:1613n.
Samoilescu, Lizzie, Individually and as 

Administratrix of the Estate of 
David Samoilescu, Deceased, Yetta 
Samoilescu Ellisberg, and Jerome 
and Hannah Samoilescu, I:84n, 737, 
803, 812, 813.

Sampson & Tappan, 11:1380

Samsuphy, I:17n; 11:1056.
Samuel, Arthur Michael, 11:867.
San Domingo Improvement Company 

of New York, San Domingo Fi
nance Company of New York, 
III:1586n, 2037, 2068f.

San Pablo Nitrate Co., Limited, Wil
liam Shiell on behalf of the, 11:913.

San Pedro, Juan, 1:394.
Sanders, Daisy, 1:816.
Sandoval, Antonio, and Francisco and 

Clement Saracina, 1:113.
Sanford, H. S., attorney, 11:1380.
Santa Catharina, 11:1013.
Santa Clara Estates Company, 111:2027.
Santa Gertrudis Jute Mill Co. (Limited), 

I:36n; 11:955.
Santa Maria, III:1913n.
Santangelo, Marquis of, 1:106, 463, 508, 

513, 514.
Santos, Julio Romano, I:105n, 193n, 

333-336, 406, 415; III:1991n, 2068e.
Sarah, 11:1353.
Sarah B. Putnam, II :1282.
Sarah Christina, II:1149n.
Sarah Starr, 1:2In.
Sarropoulos c. Etat bulgar, I:235n.
Sartori, Edmund W., 1:336 n, 371n, 405.
Saturn, 11:1057.
Saunders, John, 11:1283.
Sava&te, Mme. H61£ne and Mile. Marie- 

Louise, 11:1494.
Savage, Henry, I:210n; 11:894; III: 

2068b.
Saxe Clothing Company, Limited, Re, 

II:1204n.
Sazerac de Forge et fils, 11:850.
Scandella, Felipe, 1:436; III:2041n.
Scarab, I:81n.
Schatsell, John P., 1:480-481, 508, 509.
Schmidt, Lucien, c. Plath, II:904n.
Scholborg, Alice E. and Berte, 111:1902.
Schott et Fils, 11:1519.
Schoyer, Raphael, 1:564, 632.
Schragenheim, Henny, I:60n; 11:842.
Schuber, Messrs. H. and J., 1:197; 

II :941, 1334; 111:1983.
Schulte, Karl, 11:850; III:1613n.
Schwarcz, Executors of the Estate of 

Max M., I:691n.
Schweitzer, T., v. U. S., III:1596n.
Science, I:14n; 11:1349; 111:1941, 2010.
Scott v. Be van, 111:1879.
Scott, Carlos, 1:306.



LOST OF CASE'S 2099

Scott, Major Clyde R., 1:576.
Scott, Elizabeth B., III:1749n.
Scott, Capt. George, 1:609, 610, 622.
Scott, Morse P., 1:306.
Scow B. B. 19, 11:1060.
Sea Insurance Company of New York, 

111:1989.
Seaboard Air Line Ry. Co. v. U. S., 

11:1083, 1084, 1085, 1404;
III:1921n.

Seabury & Johnson, 11:840.
Seaham Harbour, Owners of the S. S.,
fig 11:1244, 1247.
Seccombe, Hannah J., 1:687, 810.
Sedberry, Louise Love, 1:696, 808.
Sehmer, Ernest, v. Erhardt and Sehmer, 

A. G., III:1899n.
Seidle, W. W., Admr. of the Estate of 

Fannie Granberry, Deceased, et al., 
1:685.

Selby, Joseph A., 1:524, 630.
Selinger, Jeanette, II:1052n; III:1905n.
Sellwood, Rev. John, 1:531, 632.
Serbian Loans case, 1:188; 111:1608.
Sergent Malamine, 1:3; 11:1032;

111:1726, 1860n.
Serio, Giovanni and Vincenzio, 1:775, 

824.
Seuzeneau, Adolph, 1:480, 482, 507, 509.
Seuzeneau, Pierre, Admr. of Emile 

Seuzeneau, deceased, 1:480, 482, 
507, 509.

Sevey, Lottie, 1:657.
Sewall, Arthur, and Company et al., 

11:1189.
Sewell, Lillian Greenlaw, and as 

guardian of Vernon Monroe Green-
1 r law, 1:56, 800.
Seymour, Melvin, 1:138, 566, 595, 632.
Shabaz, Odishaw, 11:1359.
Shaffer v. Carter, 11:1511.
Shanks, James Perkins, 1:382.
Sharpe, G., 1:505.
Shaver, John I., I:353n, 364, 404.
Shaw, Mr., 1:357, 403.
Shearer, Caroline Fitzgerald, admx. of 

the estate of George Fitzgerald, 
11:1363.

Sheldon, Albert N., 1:570, 634, 701; 
111:1989-1990.

Shelton, Philo S., 11:1379-1380.
Shenandoah, 11:1254, 1300.
Sherman, Chas. A., et al. v. U. S., 

11:1025, 1168-1175, 1198, 1328. &

Sherman, Commander, 11:979.
Sherman, Elizabeth, I:85n, 89.
Shields, Edwin H., and Albert Mills, 

Administrators de bonis non of the 
Estate of Victor E. Shields, 1:696n, 
784-785.

Shields, Patrick, 1:95, 304n, 336n, 394. 
Shiell, William, on behalf of the San 

Pablo Nitrate Co., Limited, 11:913. 
Shigizan Maru, II:1296n, 1308n.
Ship Parkman, 1:274.
Shipley, H. C., I:12n, 562.
Shoemaker v. TJ. S., 11:1405.
Shrigley, W. S., I:15n; 11:1424, 1429. 
Shufeldt, Percy W., 111:1652 et seq., 

1839, 1946, 2023, 2068i.
Si Abd-el-Kader er Rzini, 111:1846. 
Sicilian Sulphur Monopoly Cases, 11:892;

111:1726, 2068a.
Sidra, 11:1063; III:1959n.
Silbermann, Fred, 11:1519.
Silva, Thomas James, Jr., and Bettina, 

1:687, 812.
Simard, Dr. Emile, II:838n.
Simcox, Estate of Frank Edson, 1:742, 

805, 822.
Simon, George, 1:525, 528-529, 631. 
Singer Sewing Machine Co., II:851n; 

III:l891n, 1951n.
Sir William Peel, I:14n; 11:1349;

111:2010.
Skanska Superfosfat & Svafvelsyre Fa- 

briks Aktiebolaget, 11:1238. 
Skinner, Capt. Thomas B., 1:609, 610, 

622.
Slacum (Slocum), Mrs. Jane H., Execu

trix of the Estate of William A. 
Slacum, 1:98; 111:1939.

Slattery, Patrick John, III:1987n. 
Sledge v. Reid, 11:1449.
Slocum, Mrs. Jane H. See Slacum, Mrs. 

Jane H.
Small, Rosetta, 1:817.
Smith v. Condrey, 11:1201, 1202.
Smith v. McGuire, 11:1171.
Smith, Charles M., later John C. Fer

ris, Administrator, 1:117-118. 
Smith, F. M., 1:653.
Smith, Henry R., 1:404.
Smith, James, 1:405.
Smith, Jessie Taft, and John W. Smith, 

1:561, 593, 632; III:1803n.
Smith, Joseph, 11:852.
Smith, Joseph, v. U. S., III:1578n.

315420—43-------36



2100 LIST OF CASES

Smith, L. H., & Co., III:1627n.
Smith, Leonard B., 11:1334; 111:1958.
Smith, Capt. Martin, 1:609, 622.
Smith, Raymond and Sophie, 1:169; 

11:1427.
Smith, Roy Francis, 1:632; III:2043n.
Smith, Walter, Mother of, 1:810, 824.
Smith, Walter Fletcher, v. Play a Com

pany, 11:1408; 111:2037.
Smith, William W., Estate of, I:353n.
Smyth v. Ames, 11:1507, 1510, 1511, 

1514^1515.
Snapp, T. J., III:1987n.
Snell v. Delaware Ins. Co., 11:1203.
Snow Eliza [William Lovett, owner and 

master], 11:1241.
Socim, 11:1179.
Soci6t6 anonyme des Etablissements 

41ectriques de Nagy Kikinda, 
11:1385.

Soci6t6 anonyme des Manufactures des 
Glaces et Produits chimiques de 
Saint-Gobain, et al., 11:897, 901; 
111:1836.

Society Gabriel Papp et Cie c. Etat 
allemand et Albert Roemer, I:206n.

Society generale de commerce L. Na- 
houm et Cie, 11:899.

Society H6tels le Touquet Paris-Plage 
v. Cummings, 111:1882.

Soci4t£ Nationale d'AffrGtements, I:8n; 
III:1722n.

Society Patrol Block c. Etat allemand,
1:202.

Soci6t6 Vinicole de Champagne v. 
Consorts Munn, III:1819n.

Socorro, 11:1134.
Sofareren, I:166n; 11:1156.
Sokoloff v. National City Bank of New 

York, 111:1884.
Solis, G. L., I:8n; 11:959.
Somerset, 111:2053.
Sonora, 11:1180.
Soriano, Nateras de, I: 750, 799, 823.
South African deportation cases (1900), 

1:497; III :2068m.
South African Republic v. La Com- 

pagnie Franco-Beige du Chemin de 
Fer du Nord, I:257n.

South American Steamship Co., II:998n.
South Sea v. Clara Symes, 11:1178.
Southwestern Bell Telephone Co. v. 

Public Service Commission, II: 
1084, 1086n, 1506, 1507, 1510.

Spader et al., 1:240.
Sparrow, Thomas W., III:i555. 
Speculation, 11:1352, 1354.
Spetse, 11:1191, 1320n.
Speyer, Charles Anthony, 111:2031. 
Splendid, 11:1259.
Springbok, I:14n.
Springer, George, 1:372-373, 382n. 
Springer, James L., I:328n, 404, 414. 
Sprotto, Caroline, assignee of Moses L. 

Heilman, 1:108.
Sprunt, Alexander, & Son, 11:863; 

111:1805.
Stacpoole, Frederick W., I:176n; 11:843. 
Stall, Capt. Frederick A., 1:609, 623. 
Stallings, S. J., I:60n.
Standard Marine Ins. Co., Limited, v. 

Scottish Metropolitan Assurance 
Co., Limited, II:1296n.

Standard Oil Company (New Jersey), 
111:1804.

Standard Oil Company of New Jersey, 
as owner, etc., of the steamship 
Llama, v. U. S., III:1921n. 

Standard Oil Co. of New Jersey v. 
Southern Pacific Co. and James C. 
Davis, Director General of Rail
roads, II:1086n, 1548.

Standard Oil Company of New York 
(U. S. v. China), III:1807n. 

Standard Oil Company of New York 
(U. S. v. Germany), 11:1037; III: 
1794.

Standard Oil Company of New York 
(U. S. v. Greece), III:1624n. 

Standish, Sarah Mildred, 1:25-26, 668, 
709n, 802; 111:1986.

Stanley, Charles A., 11:1497.
State ex rel. Hopkins v. Southwestern 

Bell Tel. Co., 11:1510.
St4 Ame des Engrais concentres d'Engis 

c. Eug&ne Huelsmann, 111:1561. 
Stearns, J. O. P., 1:564, 632.
Stebbins, Mr. and Mrs. Al, II:1372n. 
Steinbrenner, Joseph, 1:526, 528-529. 
Steinway & Sons, II :935.
Stephens, Charles S. and Bowman, 

1:49, 56, 679, 680, 699n, 779, 817; 
III:1987n.

Stevenson, Herbert C., 1:387.
Stevenson Case, 1:112-113, 122, 246 
Stickney, G. Harold, II:1206n.
Stigstad, 11:1102, 1153, 1351.



LEST OF CASES 2101

Stimson, Elizabeth Ford, 1:542, 588, 
592, 629, 634.

Stokes, George F., 1:539, 592, 631.
Stokes, James O., admr. of the estate of 

Joseph Stokes, I:762n, 811, 821.
Stone, Charles P., I:426n.
Stone, Eleanor McCormick and Mel

ville Edwin, 1:689, 813.
Stone, Herbert Stuart, Jr., 1:688, 814.
Stone, Mary McCormick, 1:690, 803.
Stott, James, 1:404.
Stotzenberg, Charles H., and Stephen 

Hall, 1:382n.
Stovin, John Carville, I:360n, 402.
Strauss, Benjamin, v. German Govern

ment, 111:1898.
Strauss, Mrs. Hedwig Rosalie, v. 

Deutsche Bank, III:1746n, 1899.
Strobel, Ethel Dekle, 1:686, 801.
Strother, French, 1:480, 482, 507, 509.
Strother, Russell, I:159n, 342n.
Stump, Capt. Reuben, 1:609, 624.
Sturgeon, Robert A., 11:979.
Sturtevant, Sophie B., 1:655.
Suaste, Heirs of Florentino, 1:774, 823.
Suber, Carl J., 1:822.
Submarine Signal Co., II :980n.
Suby Case, 11:1488.
Sucrerie de Roustchouk, 11:923.
Sudden & Christenson, et al., 11:1140— 

1143; III :2068n.
Suez General Canal Company case, 

111:1676.
Suffren, I:16n, 220.
Sun Jui-ch'in, 1:530, 630.
Sun Oil Company, 11:1037; 111:1794.
Sundt, Johan, 1:499, 502, 505.
Surman, Charles George Edward and 

Lyndon, 1:649, 686, 812, 813.
Susanna, I:229n.
Susquehanna, II:1125n.
Sutherland, Alien Property Custodian 

v. Mayer et al., 111:1885.
Sutter, John A., I:82n, 367.
Sweet, Timothy, admr. of the estate of 

Alanson Sweet, I:763n, 787, 821.
Swift & Company v. Board of Trade, 

111:1922.
Swinney, J. W. and N. L., 1:56, 807; 

III:1987n.
Switzerland v. France, 111:1833.
Syme, James, I:126n, 294n.
Szamovsky, Michael, 11:919,

Tabasqueho, 11:1110, 1231-1236, 1341n. 
Tacony, 11:1300.
Taft, Waterman A., et ah, II:1016n. 
Tagliaferro, Luigi Simone, 1:247, 315n, 

413; III:1613n, 1988.
Tampen, II: 1239-1240.
Tanker Cases, 11:1037; 111:1794. 
Tarquin, 11:1103.
Tate, United States Treasurer, et ah v.

Escher, et ah, III:2019n.
Tattler (First claim), 1:182.
Tattler (Second claim), 11:1282.
Tauns, Pedro, and 189 others. See 

Piedras Negras Claims.
Tavignano, 11:1028.
Taylor, Benjamin F. and Mahlon K., 

1:744.
Taylor, George Yardley, 1:822.
Taylor, Mabel Bertha. See Atwater, 

Frederick E.
Taylor, William Johnston, et ah, II: 

1181n.
Teets v. Halm, II:833n.
Telegraph and Vaughan, 11:1201, 1235. 
Telephone and Railroad Depreciation 

Charges, 11:1513.
Tellech, Alexander, 1:127.
Tellini, General, 1:714.
Terry, Joseph H., 1:551, 632.
Tervaete, 1:211; 11:1061.
Tesson, Emily Duncan, 1:685, 808. 
Tetuan Orchards case, 111:1846. 
Thalaba, 11:1346.
Thatcher, Martha E., admx. of estate 

of Capt. Anthony Thatcher, 
I:315n, 372, 393, 414.

Themis, II:1295n.
Theresa Bonita, II:1149n.
Thomas, Glenna, 1:91.
Thomas, Henry, 1:327, 394, 414. 
Thomas, Isaac J., 1:539, 592, 631. 
Thomas, W. F., 11:838.
Thomas Company Limited, Re, 

II:1206n.
Thomas F. Bayard, 11:1020, 1280, 1343;

III:1959n, 2012.
Thompson, I:14n.
Thompson v. Kilbourn, 1:326. 
Thompson, Alpheus B., III:1610n. 
Thompson, Isaac N., 1:538, 631. 
Thompson, William L., 111:1571. 
Thomson-Houston International Elec

tric Co., 111:1573.



2102 LIST OF CASES

Thorne, Katherine S., 1:689, 815.
Thornhill Wagon Company, 111:1625.
Thornton, 11:1266, 1270.
Thornton & Douglas, Limited, 

II:1207n.
Thornycroft & Co., 11:979.
Thorp, Elizabeth Ellen, I:826n.
Three Bells, 11:1111.
Three Friends [John Endicott, master], 

11:1241.
Thurston, Henry W., assignee of Na

thaniel McKay, 111:1674, 1942, 
2068e.

Ti Shih Chi, Family of, 1:710, 799, 823.
Tillett, Ben, 1:423.
Tilley, Mary Ann, admx. of the estate 

of George C. and John Fields, 
1:762, 808, 821.

Timandra Shipping Co., 11:1016.
Tong Huan Yah, 1:221.
Tong Lee, 1:805, 823.
Tooraen, Martha M., 1:101, 124.
Topaze Case, I:328n, 371, 392, 462.
Topken Company of New York, 11:1193.
Toronto City Corp. v. Toronto Railway 

Corp., II:1087n.
Torrey, Charles W., 1:320, 357, 387, 

413, 414; 111:1988.
Tovell, John, 1:376, 406.
Tracy, Samuel F., 1:362.
Trail Smelter Case, 1:6; 11:1413; III: 

1790, 1919, 2024n, 2045n.
Transatlantic Trust Co., 111:1606.
Travers, Mr., 1:381.
Tribolet, Jesds Navarro, et al., I:10n, 

58, 129n, 740, 801.
Trinity Land Company, 111:1755, 2015.
Triumph (First case), 11:1267.
Triumph (Second case), 11:1268, 1272.
Trudgett, Robert Davie, 1:358, 577n, 

631.
Trumbull, Bertha V., 1:691, 798.
Trumbull, Priscilla C., by her Guar

dian, 1:690, 814.
Trumbull, Ricardo L., I:7n, 296; III: 

1631,1754n.
Trustees of Donations for Education in 

Turkey, 11:1384.
Tucker, Mrs. Eliza, and George Tucker,

1:222.
Tudor v. Macomber, 11:1199.
Turiel, Teodoro, y Gonzalez, 11:1426.
Turini, Giovanni, Administratrix and 

heirs at law of, I:145n, 148; III: 
1756-1757. 1946,1966n.

Turkey, Government of, v. Sir W. J. 
Armstrong Whitworth and Co. 
and Vickers Ltd., Ill: 1759-1760.

Turner, John, 11:1431.
Turner, Scott, 1:532, 546n, 599, 629, 

634; 111:2008.
Turner & Renshaw, 11:878; 111:1840

1841,1944, 2010.
Tuscaloosa, 11:1300.
Twilling Riget, 11:1191.
Two British sailors at To-sen-ji (1862), 

1:722.
Two Susannahs, 11:1239.
Twohig, John, 1:376.

Ujvari, John, 111:1607.
Ulrich case, 111:1609.
Ulrick, Hannah, 111:1750.
Umbria, III:1578n.
Underhill, George F., 1:87.
Underhill, Jennie Laura, 1:92, 403.
Ungemach c. Etat allemand, I:241n.
Union Bridge Company, 1:207, 242; 

11:865; 111:1581, 1993, 2018.
Union Electric Light & Power Co. v. 

Snyder Estate Co., 11:1405.
Union Land Company, 111:1755, 2015.
Union Oil Company of California, 

II:1294n.
United Dredging Company, III:1640n, 

1752, 1960.
United Railways and Electric Company 

of Baltimore, v. West, Chairman, 
et al., 11:1505.

United States (1834), 1:220.
United States (1915), 1:179.
United States and Nicaragua Company, 

111:1758.
United States & Paraguayan Naviga

tion Co., I:227n; 11:1405-1408.
United States and South American 

Corp., 11:874.
United States and Venezuela Company, 

I:22n; III:1661n, 2037.
United States ex rel. Angarica v. Bay

ard, III:1920n, 2035n, 2048n, 2059n.
United States ex rel.* Boynton v. Blaine, 

III:2047n, 2048n.
United States v. Benedict, 11:1084.
United States v. Brooks-Scanlon Corp., 

11:1079-1086.
United States v. Chandler-Dunbar Co., 

11:1085, 1405.
United States v. Goltra et al., Executors, 

III:1931n.



LIST OF CASE'S 2103

United States v. La Abra Silver Mining 
Company, III:2047n.

United States v. New River Collieries 
Co., 11:911, 1083, 1085.

United States v. Rogers, et al., III:1921n. 
United States v. Sherman, III:1920n. 
United States v. Verdier, III:1920n. 
United States v. Weld, III:2047n, 2057. 
Universal Transportation Co., Inc., 

II:1016n.
Upton, George B., Jr., et al, 11:1032. 
Upton, George W. (No. 36), 11:1137. 
Upton, George W. (No. 43), 1:171. 
Uratake, Mrs. Mie (or Miye), 1:221, 

673, 800, 824.
Urmston, Capt. A. B., 11:1443. 
Usborne, Rear Admiral Cecil V., 

11:979.
Uschersohn, M., II:904n.
Usher v. Noble, 11:1202.
Utilities Commission v. Telephone Co., 

11:1506.

Valent iner, Hugo, 11:957, 1448;
III:1728n, 1845, 2028.

Valeria, 11:1007.
Valverde (or Balverve), Surviving fam

ily of Guadalupe, I:666n.
Van Bokkelen, Charles Adrian, I:7n, 

323-326, 342n, 406, 411, 414;
III:2068d.

Van Camp, Frangois and Leopold, 
I:lln, 517.

Van den Bussche, Charles, I:17n; 
11:1056.

Vance, Thomas, and William M. Hoes, 
Administrator of the Estate of John 
Vance, I:50n, 780; 111:1802. 

Vandeput, 11:1328.
Vandyck Printers, Ltd., v. Moderner 

Kunst-Verlag G. m. b. H., I:258n. 
Vanoudhensden, Madeleine, wife of 

Aime Galarneau, II:1361n.
Vasse v. Comegys et al., III:2055n. 
Vatne, Tonnes, I:185n, 776, 811;

111:1989.
Vaughan and Telegraph, 11:1201, 1235. 
Vazquez, Carolina Vergne, I:50n, 697, 

780, 809.
Vega, Pedro R., 1:563,
Venable, H. G., 1:78, 205, 238n;

11:937-940; III:1725n, 1937, 1992n, 
2014, 2022.

Venezuela Steam Transportation Com
pany, III :2068d.

Venturella, Family of Giuseppe, 1:772, 
824.

Verdi, 111:1896.
Vergne Case. See Vazquez, Carolina 

Vergne.
Veriki, Madame, 11:1517.
Vermeule, Cornelius C., III:1640n. 
Verret, Stewart & Company, Limited, 

Re, II:1204n.
Vickers, Ltd., II:980n.
Vinchon, Alexandre, 11:904.
Vinland, 11:1188, 1288, 1293n. 
Virginius, 1:142, 711-713; III: 20681. 
Vittone, Stanislao, 1:824.
Vogel, Heirs of Arnoldo, 11:856, 927n. 
Vogelstein & Co. v. U. S., 11:1083, 1404. 
Volant, 11:1231, 1349; 111:1941, 2010. 
Vollweiler, Rosa, 11:866; 111:1902. 
Volturno, 111:1895.
von Raesfeld, Ernesto, 11:958; III: 

1725, 1844n.
von Tuercke, Ludwig Freiherr, v. 

Champong Rubber Co. Ltd., Ill: 
1561.

Vrouw Anna Catherina, II:1151n.
Vrouw Henrica, II:1147n, 1169, 1352. 
Vrouw Henrietta, II:1151n.
Vrouw Margaretha, II:1148n.

W. E. MacDonald, 11:1261.
W. P. Sa,yward, II:1265n, 1266, 1270, 

1271.
Walch c. Vesper, I:145n.
Walker, Captain, 1:287.
Walker, Alfred Raoul, III:1595n. 
Walker, Armstrong & Company, II:

1052n; 111:1797, 1799n.
Walker, Howard C., 1:298.
Walker, Philip M., 11:964.
Walker, Wilbur Fisk, 111:2007.
Wallace, Lew., III:1563n.
Walter, Amanda G., Executrix, &c., of 

Thomas U. Walter, deceased, III: 
1599, 2001.

Walter, E. F., & Company Registered, 
Re, II:1204n.

Wanderer (1897), 11:1264, 1269. 
Wanderer (1921), 11:1282; III:1959n. 
Wang Erh-K6, Widow and children of, 

I:lln, 673, 799, 823.
Wang Peng-kwei, Widow and children 

of, 1:749, 799, 823.



2104 LIST OF CASES

War Claims Arbiter, Administrative 
Decision No. 1, 1:188-189.

War-risk Insurance Premium Claims, 
Opinion in, Mixed Claims Commis
sion, U. S. and Germany, 11:1310, 
1311.

Ward, Mrs. Annie Booth, Re, II:838n.
Ward, George Frederick and Etta, 

Heirs at law of, 1:645-646.
Ward, Katherine L. and Grace, 1:685, 

817.
Ward, Thomas, 11:906.
Ward, William, 1:724.
Warner, Mrs. Suzanne Renelde (n&e 

Cambrai), II:1361n.
Warren v. Franklin Ins. Co., 11:1203.
Warren, Edgar, 1:490, 508.
Warren, George, 111:1727.
Wary, 11:1112.
Wasgatt, Deborah B., admx. of the 

Estate of Aaron Wasgatt, I:763n, 
800, 821.

Water Witch, 1:710; 11:1406.
Waterhouse, George M. and Annie B., 

1:806.
Watkins and Leigh, 111:1771.
Watkinson v. Laughlin, 11:1199.
Watson, Geo. A., Tobacco Co., 11:838.
Watt, Henry, 1:303, 345, 405.
Way, William T., individually and as 

guardian of John M. Way, Jr., 
1:316, 698, 817.

Way dell & Co., II:1018n.
Weaver, Marjorie R., et al., 1:561; III: 

2008.
Webb, Archibald William, 1:175.
Webb, Lowndes O., 1:540, 631.
Webster, Heirs of Theodore, I:84n, 633, 

814; 111:1985.
Webster, William, 11:1363.
Weeks, Potter & Co., 11:840.
Weil c. Etat allemand, I:145n.
Weil, Benjamin, 11:934.
Weil, Max, II:869n.
Weill, H6ritiers Elie, 11:838.
Weinman v. de Palma, III:1578n.
Weiser and Co. v. Heirs of Ludwig Durr, 

I:236n.
Weld, F. J., and Others (Executors of 

Lord Acton, dec’d), 111:1622.
Weltin, Otto, 11:900.
Wenzel, Guillermo, & Co., I:73n.
West, Chairman, et al., v. United Rail

ways and Electric Company of 
Baltimore, 11:1505.

West, F. R., 1:57, 72, 79, 811; III:1765n, 
1987n.

West India Oil Company, 11:944, 1429.
West India Steamship Co., 11:1188, 

1293n.
Westendarp, A., and A. Granville v. 

German Government, 111:1901.
Western Maid cases, 1:211; 11:1061.
Westwood, 11:1098.
Wexford County, I:81n.
Weymann, Charles H., & Co., 111:1589, 

2035n.
Wheelock, John E., I:12n, 309, 393, 413.
White, Shadrack, I:25n, 547, 579n, 633.
White, Capt. Thomas Melville, 1:419.
Whitman, Capt. Stephen, 1:610, 624.
Whitney, Reuben M., and Charles 

Callaghan, assignee of John Coulter, 
III:1733n.

Whitworth, Benjamin, et al., 11:1186, 
1230; 111:1848.

Wiedekind, Anna and Lincoln, 1:501, 
504.

Wielemans, Julien, 11:901-902, 903.
Wiener, Eugene, 1:424.
Wilde, Asa E., I:120n.
Wildfire, 11:1261.
Wilelmina Eleanora, II:1148n.
Wilhelmina (1799), II:1147n.
Wilhelmina (1923), I:229n.
Wilkinson, Ella C., and other heirs at 

law of Mr. & Mrs. George Fred
erick Ward, 1:645-646.

Wilkinson, George 0., 1:108.
Wilkinson, John, III:1934n.
Will-o’-the-wisp, I:21n.
Willard, Charles W., 1:589, 631.
Willet, William E., Estate of, 1:100, 

645n.
William, Brig (1798), 11:1328.
William, Brig [Robinson Potter, owner], 

11:1126, 1341n; 111:1863, 1934n, 
2004, 2031n. -

William Jones, 1:4.
William Lee, 11:1251; 111:2010.
William O’Brien, II: 1057.
William P. Frye, 11:1189-1190.
Williams v. Heard, III:2047n.
Williams v. London Assurance Co., 

11:1178.
Williams, Mrs. Bridget, admx. of the 

estate of Patrick T. O’Neil, I:762n, 
817, 821.

Williams, Mrs. Evan, 11:1365.



LIST OF CASE'S 2105

Williams, George L., Widow and chil
dren of, 1:741, 801, 822.

Williams, Henry, 1:395; 11:1228.
Williams, John B., Heirs of, 11:1443.
Williams, John H., 1:222, 244.
Williams, John S., Administrator of 

James Williams, i;. Robert M. 
Gibbes and Charles Oliver, Exec
utors of Robert Oliver, III: 2053n.

Williams, Mary Barchard, 1:101, 116n, 
122, 650, 797.

Williamson v. Barrett, 11:1096, 1169, 
1173, 1178, 1256.

Williamson v. Longmead, III:2051n.
Williamson, Balfour and Co., repre

sented by J. H. Beazley, 11:1016, 
1194.

Williamson, Euclid, et al. v. Alexander 
B. Barrett, et al., II:1144n, 1161n.

Williamson, Henry W., 1:811.
Williamson, John, 1:823.
Willis, Stillman D., 11:872.
Wilshere, Fred H., 111:1753.
Wilson, Charles G., 1:107.
Wilson, Frances O., 11:1497, 1518.
Wilson, Matthew Isaac, 111:1848.
Wilson, Thomas, III:1733n.
Wiltz, Pierre S., 1:114, 644n.
Wimbledon, 1:280; 11:1117-1119, 1343; 

111:1814, 1974, 2029, 2030.
Winbrough, Gordon, 1:524, 630.
Winged Racer, 11:1025, 1168, 1198, 1328, 

1330.
Winkler, Ricardo, 11:959.
Winnifred, 11:1264, 1269.
Winnipeg Church Goods Company 

Limited, Re, II:1206n.
Winter v. Haldemand, 11:1202.
Winthrop & Mary [Israel Trask, master], 

11:1195.
Wireless Specialty Co., II:980n.
Wirgman, C., Agent, III:1733n, 1939, 

1992.
Wisnowski, Joseph, 1:218.
Witherbee, Beatrice Brown, and Mildred 

W. Gray as Admx. of the Estate of 
Alfred S. Witherbee, I:695n.

Wogasli v. Eniou Marcoff, III:1754n.
Wolf, Elias, I:293n.
Women’s Foreign Missionary Society of 

the Methodist Episcopal Church, 
11:1496.

Wood, E. T., 111:1554.

Wood, Samuel S., and A. M. C. Wood, 
111:1915.

Woodcock, Ernest, v. German Govern
ment, III:1903n.

Woodfin, Herbert John, 1:175.
Woods, Margaret B. A., 1:690, 798.
Woolworth, F. W., Co., Limited, II: 

1204n.
Worden, Charles E., 1:687, 804.
Worldsborgaren, II:1149n.
Wouters, Frans Jan, 1:814.
Wray, Frederick, I:373n.
Wreyford & Company, 11:1207.
Wright, Mrs. Annie P., 1:808.
Wulff, Herman, I:120n.
Wulfing, Robert, 1:364.

Yankee, III:1988n.
Yanquez, In6s, et al., II:1433n.
Yantic, 1:273; 11:856, 1062.
Yasukuni Maru, II:1293ni
Yellott, Jeremiah, 111:1993.
York, 11:1038.
Youmans, Thomas H., 1:50-51, 680, 

765, 815.
Young, Cassius C., et ah, heirs at law of 

Guilford D. Young, 1:114, 644n.
Young, John, 1:524, 630.
Young, John, Heirs of, 1:99.
Young, Smith & Co., 111:1962.
Yturria. See Iturria.
Yuhas, Andrew, 1:524, 630.
Yuille, Shortridge & Co., 111:1816, 

2068a.
Yukon Lumber Company, 111:1575.

Zacheman, II: 1105.
Zafiro, I:15n; 11:844; 111:1769, 1990.
Zambrano, Eulogio, I:53n.
Zee Star, II:1105n, 1354.
Zeelandia, 1:200; 11:1120, 1319, 1333, 

1343.
Zerman, Jean Napoleon, 1:427, 507, 

514.
Zimmermann et al. v. Hicks, Alien 

Property Custodian, et al., 111:1888.
Zimmermann et al. v. Miller, Alien 

Property Custodian, et al., 111:1888.
Zimmermann et al. v. Sutherland, 

Alien Property Custodian, et al., 
111:1888.

Zohrer, George and Theresa, 111:1606.
Zurstrassen, Louis, 111:1725.



I

$
■!

s



INDEX





/

INDEX

Abandonment of property:
Apparent, 11:1376-1381.
Enforced, 11:830,956-957,1428,1447

1448, 1450; 111:1789.
Expulsion, III:1684n.
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To captors, 11:1219; to insurers, 

11:1297, 1298, 1299, 1321, 1327; 
III:1935n, 2055.

Vessels, 11:1015, 1138; III:1935n. 
Abandonment of voyage, 11:1252, 1258, 

1279; 111:1776.
As unlawful, before seizure, 11:1160. 
Subsequent wages, 11:1258. 

Abatement of nuisance, 1:6.
Abnormal circumstances, 11:917. 
Accidental death, I:16n, 219-222, 654, 

655, 658, 673, 749, 751, 805. 
Accidental injury, I:16n, 219-222. 
Accomplice:

Escape, 1:63.
State as, 1:70.

Accounts:
Abstracts, 111:1693.
Average for preceding five years, 

111:1751.
Books,

Absence where normally available, 
11:1515.

Access to, not availed of by re
spondent state, 1:272. 

Builders’, 11:1029.
Certification, 111:1658, 1839. 
Destruction by respondent, III: 

1719.
General references without produc

tion, 11:954.
Loss, containing names of debtors, 

11:964-965; 111:1806.
Other records, 111:1806.
Production, 1:178.
Proof of absence of particular 

books, II:1446n; proof of exist
ence of property, II :966. 

Contractors’, 111:1658.

Accounts—Continued.
Current, 111:1658.
Investigation on spot by commission, 

11:1491.
Private property, 111:1606.
System not necessarily proof of loss, 

11:1344.
Waiver, 111:1651.

Accrual of claim. See Claim: Origin. 
Acquired rights. See Vested rights. 
Acquittal:

Of accused, I:49n, 655, 657, 748, 754; 
of claimant, 1:294, 296, 297, 298, 
299, 303, 309, 316, 320, 321, 339n, 
340, 352n; of insane, 1:658.

Act of claimant. See Claimant: Acts 
of.

Act of God, 111:1627.
Act of grace:

Accident cases, 1:220-222.
Amounts, smallness of, 1:796.
Death cases, 1:745 et seq., 823-825. 
Expenses, 1:788.
Interest, 111:1995.
Mob violence cases, 1:751-777. 
Payment as, I:662n, 664, 673, 745; 

11:846.
Personal injury cases, 1:530, 531, 550. 
Profits, 11:1272.
Prosecution and acquittal, 1:748, 
Recommendation in award, 1:219. 

Act of nature, 111:1789.
Actio 'personalis moritur cum persona, 

1:82, 84n.
Acts of authorities. See Authorities, 

acts of.
Acts of officials. See under Authori

ties, acts of.
Actual circumstances existing, 11:1212. 
Actual loss (see also Damnum emergens): 

Absence of, 1:307; 11:903, 1006, 1007, 
1019, 1021, 1138, 1362; 111:1610, 
1776-1778.

Amount uncertain, 1:175; 11:841,845. 
Benefit to property under sequestra

tion, 11:898; III:1754n.
2109



2110 INDEX

Actual loss—Continued.
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Privileged position, not entitled to, 
1:754.

Property,
Government not insurer of, 1:654, 

756 n.
Real property, inability to own, 

11:1365,1371.
Security, absolute, no guaranty of, 

1:651,654, 754; II: 851. 
Allegiance, temporary, 1:95.
Alternative:

Methods of computation considered, 
11:1536.

Settlement made in, 1:5.
Amiable compositeur, duties, 111:1664, 

1666.
Amnesty, 11:883, 887, 888, 941, 1130; 

111:1724, 1765n.
Appellate recourse taken away, 1:73.
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1:811.
In excess of power, 1:73n.
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Amount— Continued.
Only, arbitrated, I:227n, 369, 670;

II: 1265, 1407; 111:1695, 1696. 
Private persons, over-estimation, II: 
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Migration of recipients, 111:1620. 
Object of donor, 111:1616 et seq.
Past due, 111:1617, 1621.
Perpetual, 111:1618, 1622.
Receipts, 111:1619.
Res judicata as to amount, 111:1617, 

1618.
Seizure of res, 111:1614, 1615. 
Succession to trust with obligations, 

111:1616.
Anticipated expenses, 111:1840, 1851. 
Anticipated injury, loss, or damage, 

III:1766n, 1777.
Anticipated redemption, 111:1699. 
Antiques, 11:965-966.
Anxiety, I:580n, 589, 631; 111:1659, 

1710, 1821, 1915, 2012, 2023, 2026.
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Apology:
By individual, 1:187.
By military governor, 1:702-703.
By police or local officials, 1:320, 357, 

562.
By state, I:12-13n, 139, 140, 141, 154, 

157, 318, 702-703, 714n, 758n. 
Demanded, I:31n, 288, 290, 553, 590, 

714-716, 723, 729n, 764, 769. 
Regret, expressions of, 1:140, 327, 733. 

Appendixes, 111:2061 et seq.
Appraisal (see also Experts):

Absence of notice to owner, 11:1238
1239.

By persons with knowledge of prop
erty, 11:1451.

By wrongdoer, 11:1030.
Disinterested, 11:1451.

Appraised value, 1:195; 11:935, 1226, 
1238-1239, 1392, 1429.

Appreciable as distinguished from oc
casional damage, 11:1416. 

Appreciated costs, materials and work
manship, 11:1500.

Apprehend, failure to, 1:38, 52-54, 543, 
555-557, 583.

Robbery, extent of liability, 11:852
853.

Approval. See Condonation; Ratifica
tion by state.

Approximation, 1:262; 11:1487, 1546; 
111:1743.

Arbitrary allowance (see also Act of 
grace):

Amount uncertain but loss certain, 
1:175-177, 365.

Death cases, 1:736-745.
Proof impossible, 111:1636. 

Arbitration:
Amount only, I:227n, 369, 670;

11:1265, 1407; 111:1695, 1696. 
Award. See Award.
Claim between states. See State:

Claim between states.
Domestic or quasi-international,

List, III:2068j et seq.
Duration of tribunals, III :2068a- 

2068n.
Expenses (see also Costs),

Arbitrator's fees, jurisdiction to 
determine, 111:2030.

As between governments, 111:2057. 
Borne equally, 1:791; 111:1696, 

2028.

Arbi trati on—Continued.
Expenses—Continued.

Deduction, 1:501, 506, 791; III: 
1669, 1696, 2057-2059, 2068a- 
2068n.

During proceedings, II :839. 
Government's, III :2024n, 2068a— 

2068n.
Of recovering amount awarded, 

111:2025. ,
Prior arbitrations, 111:1693. 
Proportionate to extent successful, 

111:1693-1694, 1704n, 1819,
2027, 2028, 2030.

To be paid by respondent, 111:2059. 
Where exaggeration caused un

necessary expense, 111:1788. 
International,

List, III:2068a et seq.
Majority decision, 111:1715, 1716, 

1738-1739.
Mode, Cour de Cassation consulted, 1:3. 
Parties, 1:275 et seq.
Percentage of claims on which awards 

made, III:2068a-2068n. 
Percentage of recovery, III :2068a- 

2068n.
Private, 11:1408; 111:1714.
Punitive mission. See Punitive 

damages.
Settlement, private, during, 1:335. 
Terms of payment, III:1586n. 
Tribunal international in character, 

III:2047n.
Arbitrators:

At or near scene of loss, 11:1490. 
Engineer, 111:1675.
Error. See Error.
Exercise of own judgment as to 

value, 11:1516.
Experience in technical matters, III: 

1693.
Fees, jurisdiction to determine, III: 

2030.
Investigation as to reasonableness of 

claim, 11:963.
Jurisdiction. See Jurisdiction. 
Knowledge, 111:1706.
No part in distribution, III: 2056. 
Ocular inspection, 1:175; 11:963,

1411-1412, 1490,1491, 1499;III: 
1720.

Repairs ordered, 11:1490.
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Arbitrators—Continued.
Resignation or withdrawal, 111:1715, 

1716n, 1738.
Arm, injuries to or loss of, I:25n, 47, 524, 

526, 533, 545 et seq., 560, 632, 633, 
634.

Armies, acts of. See Authorities, acts 
of: Military; War or insurrection. 

Arms, seizure of private, 11:849.
Arrest, detention, or imprisonment, 

I: 287 et seq.
Accusation and investigation dis

tinguished, I:420n.
Acquittal, 1:294, 296, 297, 299, 303, 

309, 316, 320, 321, 339n, 340, 
352n.

Act of claimant,
Aiding revolutionists, 1:381.
Effect where improper, 1:375, 376. 
Ill-judgment, 1:381.
Dlegal business, engaging in, 1:378. 
Imprudence, 1:380.
Indiscretion, 1:381.
Political activities, 1:382.

Actual damage, absence of, 111:1610. 
Amounts, variation in, 1:383.
Apology made, 1:318, 320, 357. 
Approval of misconduct of officials, 

1:342.
Arbitrary order, I:315n.
Au secret, 1:291, 302, 310.
Average amounts claimed or awarded, 

1:385-417.
Bail, excessive, 1:337; refused, 1:374, 

381.
Ball and chain, 1:344.
Based upon false statement of facts, 

1:290-291.
Bed, absence, 1:346.
Bond refused, 1:327.
Business, loss, 1:324.
Captain of vessel, 11:1274.
Character, imputation as to, relieved 

by admission of liability, 1:357. 
Charge,

Failure to communicate, 1:316-317, 
327, 328,328n, 329,330,351,367. 

Trifling, 1:310. .
Claimed, average, 1:385-408.
Collusion alleged, I:294-295n. 

‘Complaint not exhibited, 1:295. 
Conclusions as to measurement of 

damages, 1:383, 408-412, 415
418.

Arrest, etc.—Continued.
Conditions offensive, 1:320.
Consular rights where national ar

rested, 1:303, 345.
Consuls, 1:318, 342n, 366, 367. 
Counsel, without, 1:303, 330.
Court, absence of jurisdiction, I:328n, 

337, 339n; pseudo-court, 1:338. 
Credit, loss, 1:324.
Crew, 11:1249, 1276.
Damages for long and short periods 

compared, 1:384.
Day,

Amount allowed, 1:388-395, 409. 
Less than, amount allowed, 1:385

387.
More than, but less than a month, 

amount allowed, 1:388-395. 
Defense, right of, 1:303, 304.
Delay,

By court, 1:324-325.
Undue, 1:329, 330.
Unnecessary, I:336n.
Voluntary or unjust, not, 1:299. 

Denial of justice, clearest proof re
quired, 1:290.

Discomfort, 1:320, 357.
Disease contracted, 1:347, 348. 
Disgrace, 1:356.
Earning capacity considered, 1:352. 
Elements measured in determining 

amount, 1:411.
Employment, loss, I:353n.
Error not malicious, 1:296, 298. 
Escape, effect on amount, 1:329; firing 

upon while attempting, 1:351. 
Examination, failure to grant prompt, 

1:332-333.
Exhaustion of remedies, 1:289, 310. 
Expenses,

Extra, 1:300; 111:2011.
Medical. See under Expenses. 

Failure to account for prisoner, 
I:710n; III:1765n.

False imprisonment, 1:316.
False information, based on, I:315n. 
Food, absence, 1:346, 347.
Forced loans to compel payment, 

I:315n, 319n, 346, 360; 111:1610, 
1613n.

Grand jury, evidence sufficient to 
justify indictment, 1:297 

Guilty, demotion of, 1:318.
Health, impairment, 1:309.
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Arrest, etc.—Continued.
Hour, amount allowed an, 1:385

387, 408.
Humiliating treatment, 1:287. 
Ignorance of law, 1:382.
Ill-treatment, I: 317 et seq., 342 et seq.; 

111:2011.
Illegal exaction, to compel payment 

of, I:315n.
Illegal original arrest, 1:413, 414, 

415; 11:1277.
Improved conditions during, possi

bility, I:365n.
Incomunicado, 1:302 et seq., 310, 327, 

331,332-333, 336n, 340, 381,533. 
Inconvenience, 1:320, 357.
Information as to cause or charges, 

1:295, 305, 316.
Insanity caused, 1:322, 345n.
Insult to state, I:34&-349.
Intention to violate law, absence, 

1:382.
Interference with contract, III:1728n. 
International law, 1:444.
Investigation under Civil Law, I:420n. 
Labor required, I:304n.
Lack of settled rules for measuring 

damages, 1:383.
Language, improper, 1:344, 375, 376. 
Lashing. See Beating.
Law,

Not followed, 1:323.
Where followed, 1:287, 290, 300n. 

Legal assistance, 1:303, 304.
Letters intercepted, 1:305.
Life threatened, I:342n.
Malicious accusation, 1:294, 296, 297. 
Maltreatment, absence, 1:287. „
Marched, I:319n, 344.
Mathematical rule for measuring 

damages, absence, 1:417. 
Medicine, failure to supply, 1:347. 
Mental suffering, 1:307.
Method of settlement, effect on 

amount, 1:410.
Military court, where should have 

been tried by, 1:337.
Mistake, 1:300, 301, 315n, 354. 
Month,

Amount allowed a, 1:396-407, 409. 
Less than, but more than a day, 

1:389-395.
Or more, 1:396-407.

Neutrality, alleged violation of, 1:297.

Arrest, etc.—Continued.
Offense to many not intended, 1:288. 
Offenses involving responsibility, mul

tiplicity, 1:416.
Pecuniary loss, absence of, 1:307. 
Personal injury in connection with, 

1:350 et seq., 352n; 111:2008. 
Photographing of fortifications, I: 

382.
Prison conditions, bad, 1:289, 347; 

uncomfortable, 1:343; unhealth
ful, 1:345.

Prisoner of war, 1:349n.
Probable cause, I: 294, 296, 297, 298 

309.
Procedure, illegal, 1:323 et seq., 373, 

413,414; III:1986n; in accordance 
with local law,^1:287.

Profits, loss, 1:363-364.
Property,

Loss, 1:358 et seq.
Owner’s duty to preserve, 1:460. 
Stolen, 1:461.

Provocative acts of claimant, 1:376. 
Pseudo-court, trial by, 1:338. 
Punishment,

Excessive, 1:339-341; severe, 1:344. 
Rate of indemnity, 1:385 et seq., 409. 
Reasonable cause, lack of, 1:311. 
Reasonable detention under suspicion, 

1:291.
Recoverable damages, 1:307 et seq. 

Unwarranted arrest, 1:307 et seq., 
317 et seq.

Warranted arrest, but ill-treatment, 
1:342 et seq.; illegal procedure, 
1:323 etseq.

Regret, expressions of, made, 1:327. 
Release not unduly delayed, 1:287. 
Reputation and character, damage to, 

1:292.
Request rather than arrest, 1:302. 
Resistance to arrest, 1:377; to mili

tary, 1:300.
Responsibility for consequences, II: 

1278.
Revolution, during, 1:288-289. 
Revolutionists, aiding, 1:381.
Salute of 21 guns fired, 1:319.
Seamen, I:304n.
Settlement,

Arbitration, 1:386, 389-391, 397
401,416,417.
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Arrest, etc.—Continued.
Settlement—Continued.

Diplomatic channels, 1:385, 388, 
396, 416, 417.

Status of claimant, effect, 1:365 et seq. 
Stocks, placed in, with broken leg, 

I:345n.
Sumario, 1:302, 332-333.
Surveillance, keeping under, 1:361. 
Suspicion,

Enemy, 1:293.
Hostile or illegal conduct, 1:378. 
Tribunal no duty to pass upon basis 

for, 1:316.
Tabulations,

Arrest wrongful, arrest warranted 
but procedure illegal, compar
ison, 1:413-415.

Periods, long and short, compared, 
1:385-409.

Purpose, 1:383.
Taxes, failure to pay, I:315n. 
Tendencies in measurement of dam

ages, 1:417.
Threat to life, I:342n.
Topaze case discussed, I:371n, 462. 
Treatment, cruel, 1:321, 380; harsh, 

1:300; in accord with local law, 
1:287; unpleasant, 1:287; wrong
ful, 1:414, 415.

Treaty, contrary to, 1:309, #23.
Trial,

Contrary to law, 111:1815.
Entitled to, 1:323.
Final regular, 1:289.

Unavoidable consequences, not solely, 
1:314.

Uneasiness, 1:356.
Unexplained, I:315n.
Unjust trial, 111:2012.
Unrecoverable damages, 1:287 et seq. 
Unwarranted arrest, 1:307 et seq.;

and ill-treatment, 1:317 et seq. 
Variation in amounts, 1:383.
Vessel,

Detention as result of, 1:310, 315n. 
Imprisonment on, 1:358.

Wages, remuneration for, 1:353. 
Warrant, absence, 1:327; necessity, 

I:317n; void, 1:316.
War-time, 1:364.
Water, absence, 1:346.
Witnesses, denied, 1:381; detention, 

1:291.

Arrest, etc.—Continued.
Wrong, international, a prerequisite, 

1:287.
Art, works of, 11:965-966.
Assault and battery, I:32n-33n, 39, 75, 

562 et seq., 601 et seq., 630.
Assessors, reports as evidence in court, 

111:2054.
Assignees:

Payment to, 1:275.
Relationship determined by local law, 

111:2053.
Underwriters. See Insurance: Under

writers.
Assignment, denial of right to make, 

I:7n; 111:1689.
Assignment of claim (see also National

ity), 111:2052, 2053, 2053n.
By national of respondent state to 

national of claimant state, 1:98.
Citizens of same state, between, 

1:109.
Domestic law, 1:275-276.
Marketable asset from time Joss 

occurs, II :855n.
Nationality, 1:94 et seq.; 111:1591, 

2055-2056.
Of claimant’s right in award by order 

of court of respondent, 111:2039.
Rev. Stat. sec. 3477, III:2053n.
Under bankruptcy, 111:2052, 2055

2056.
Assignment of contracts (see also under 

Contracts and concessions):
Failure to permit, 111:1689, 1943, 

2013.
Notification, 111:1655, 1686, 1687; 

actual knowledge by debtor, III: 
1687.

Speculative, 11:1073.
Sum about to receive allowed, III: 

1690.
To non-national, 111:1591.

Atonement:
For murder, 1:705.
Purpose of indemnity, 1:489.
Removal of guilty from office, 1:602.

Attachment:
As property of another, 11:938; III: 

1726.
Award, 111:2038-2039.
Contrary to convention, 11:873-874.
Evaluation at date of, 11:886.
To pay fine, 11:873.
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Attachment—Continued.
Value of property not returned, II:

888.
Wrongful, 11:872 et seq.; 111:1941.

Attempt on life. See Threat: Life.
Attorneys:

Payment to. See Payment: To at
torneys.

Services rendered at request of diplo
matic officer, I:7n; 111:1631
1632, 1753-1754.

Attorney's fees. See Legal expenses;
Payment: To attorneys.

Auction:
Discount on notes received, 11:1195.
Failure to hold as required, 111:1703.
Price, 11:1485-1486.
Sale of property, to defray expenses, 

11:865; to procure amount of 
forced loan, III:1610n; under 
concession, III: 1647, 1648.

Sale of wood, where large areas in
volved, 11:1485-1486.

Tortious interference with property, 
111:1581.

Value,
Less freight due and storage 

charges, allowed for goods mis
takenly transported, 11:866.

Less import duties and freight plus 
interest, 11:875.

Property seized for non-payment 
of fine, 11:873.

Auditing expense, 11:1528.
Authorities, acts of:

Administrative, 1:7, 78; deterioration 
of property under control, 1:205.

Civil and military (see also infra, 
Military), 1:662.

Colonial, 111:1582.
Complicity, 1:724, 756n, 815.
Conduct, improper, 1:764.
Crew on leave, I:15n, 517; 11:844; 

111:1769, 1990.
Customs,

Confiscation of goods, 11:831, 931; 
111:1868. .

Error in judgment, 11:1020-1021.
Negligence, 11:882.
Refusal to authorize shipment, 

11:862.
De facto, 111:1565-15^6, 1679, 1691, 

1945.
Disavowal, 1:71; 11:1452.

Authorities, acts of—Continued.
Duties, performance, 1:32, 754, 755, 

823; 111:1830.
Error,

Judgment, 11:1020-1021.
Seizure by mistake, 11:935. 

Evidence of wrongful act must be con
clusive, I:295n.

Executive, 1:7; 111:1580, 1681.
Excess of authority, in, 11:890.
Failure to account for prisoner, 

I:710n; III:1765n.
Federal as distinguished from other, 

111:1734.
Higher, 1:32, 466.
Indirect responsibility, knowledge of 

wrong, 11:940.
Judicial {see also Courts; Denial of jus

tice), 1:7, 13, 13n-14n, 75;
11:1033.

Absence of bad faith, negligence, or 
gross injustice, I:295n. 

Collusion, 11:883.
Complicity, III:1768n.
Delay, 11:1142, 1143; 111:1786. 
Disguised refusal to act, 111:1786. 
Exhaustion of remedy, 1:290, 310. 
Non-enforcement of court order, 

11:930.
Non-imputation of fault, 11:939. 
Refusal to permit foreclosure, III: 

2022.
Refusal to render justice, 111:1786. 
Unjust trial, 111:2012.

Knowledge of wrongful acts, I: 246
247; II: 940.

Loan to, in official capacities, 
111:1981.

Military (see also War or insurrec
tion), 1:7,8n-l In, 530,584; II :850. 

Absence of disavowal or punish
ment, I: 70, 71, 352n; 11:1452. 

Accidental killing of passer-by, 
1:219.

Billeting, 11:1524-1525.
Conduct below standard, 1:150. 
Destruction of crops, 111:1789-1790. 
Destruction of property, 111:1691, 

1804, 1830; as a military meas
ure, 11:845, 849, 850; where 
occupied for public benefit, II: 
859.

Duty, acts while on, 1:1 In, 15n, 65, 
823.
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Authorities, acts of—Continued. 
Military—Continued.

Failure to suppress or punish rebel 
troops, 1:175.

Flooding land, II :849.
Interference unwarranted, 1:232. 
Negligence, I:16n.
Occupation. See Real property: 

Occupation.
Office, reinstatement, 1:27. 
Participation in wrongful act, 1:50, 

137, 714n.
Passiveness, 1:28.
Property, dispossession, 1:169. 
Punishment, prompt, I:352n. 
Regular as distinguished from rev

olutionary forces, 11:1489. 
Resistance to orders, 1:300.
Right to remove from lines, 1:421. 
Soldiers, I:709n; 11:850, 953, 1424

1425; III:1748n, 1936n, 1957, 
1990, 1991.

Damage to realty, II:1384r-1385, 
1422, 1457, 1458. 

Encampment, III:1748n.
Failure to afford protection, 1:28. 
Failure to punish, II:1432n, 1452. 
Fire, starting of, 11:944, 946, 

1420, 1432n-1434n. 
Government forces, 11:1427. 
Implication in crime, I:714n. 
Improvements by, III:1754n. 
Injury of, 1:524.
Instructions, not acting under, 

1:70.
Killing by, 1:56, 654, 749, 779. 
Looting and pillage. See Loot- 

• ing and pillage.
Mob violence, participation in, 

1:699, 764-765.
Money seized to pay, 111:2021. 
On leave, 1:517.
Personal injury by, 1:350, 584; 

111:2008.
Police power, destruction of prop

erty in exercise of, 11:1434. 
Presence, acts in, I:10n, 15n. 
Presence of officer, 1:47, 734; III: 

2008.
Property,

Commandeered by, 11:1445. 
Destruction, 11:845, 849, 

859,1418-1419,1430-1431, 
1456,1457, 1458; 111:1691, 
1789-1790, 1830.

Authorities, acts of—Continued.
M ilitary—Continued.

Soldiers—Continued.
Property—Continued.

Occupation, 11:1422.
Retreat, acts during, 11:849. 
Revolutionists. See Revolu

tionists.
Services, claim for payment, 

1:159; 111:1563, 1633-1637. 
Serving sovereign other than 

the claimant state, 1:293. 
Subordinate officer, 1:734. 
Thefts by, 11:848.
Trespass, 11:1372.
Unrecognized government, III: 

1567.
Use by, 11:1425; 111:1748.
Under command or order of 

officers, I:10n, 15n, 26, 33n, 
84n-85n, 189, 669, 699;
11:955, 1424, 1429; III:
1691-1692, 1957, 2025. 

Wanton and unnecessary de
struction, 111:1691-1692. 

Third state, of, 1:186.
Threats by, resulting in loss, 

1:233.
Official automobile, 1:658, 673, 814, 

823.
Officials,

Conduct, improper, 1:764. 
Deterioration of property under 

control, 1:205.
Dismissal demanded, 1:703. 
Exceeding authority, 11:890. 
Failure to reprimand, punish, or 

discharge, 1:489.
Higher, 1:32, 466.
In line of duty, 1:65, 489, 754, 

755, 823.
Libel or slander of, 1:143.
Loan to, in official capacity, 

111:1981.
Minor, 1:8, 12n-13n, 14n-17n,

30n-31n, 62, 141, 327, 374, 
489, 533, 534n, 538, 547, 550, 
553, 562, 568, 709n, 734, 750, 
766, 769, 810; 11:1367. 

Negligence, I:16n.
Not on duty, 1:1 In, 15n, 658, 823 
Original injury committed by, 

1:38.
Protection by, 1:27, 58.
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Authorities, acts of—Continued.
Officials—Continued.

Reappointment to office, 1:27, 
535n.

Removal, 1:355, 356, 601.
Reprimanding or reduction in rank, 

1:374; 111:2037.
State or political subdivision, 1:752.
Taking sides with laborers, 1:657.
Torts, I:665n.
Trustee in bankruptcy, II :939.

Orders of spoliation of rights, 
111:1580.

Participation in crime, 1:724, 815.
Police. See Police, acts of.
Positive acts, 1:6 et seq.
Presumed to be within scope of 

authority, 111:1631.
Regular, liability for forced loans, 

111:1609.
Request for services, III: 1749.
“Routinary administration" during 

revolution, 11:850.
State, I:10n, 699, 7520.
Unpersonal acts, 11:851; 111:1629

1630.
Automobile, use, I:8n; 11:840, 903, 905,

923; official, injury by, 1:658, 673,
814, 823.

Award (see also Payment; Settlement):
Against individual only, under agree

ment, 1:280.
Alone taken notice of by government, 

111:2054.
Alternative, 11:1436.
Amount to yield annuity, 111:1622.
Assignment by order of court of re

spondent, 111:2039.
Balance due to be arbitrated, III: 1714.
Bill in equity to declare void. 

111:1716.
Calculation of amount distinguisned 

from reasons for award, 1:660, 
745.

Cancelation of mutual liability, III: 
1680.

Commission, exceeding jurisdiction. 
I:227n; no part in final distribu
tion, 111:2056.

Conclusive as to validity and amount, 
111:2055, 2056-2057.

Conditional, 1:623, 644n; III:2038n.
Conditions of delivery of property, 

111:2037-2038.

Award—Continued.
Conflicting claims of different citizens 

to amount awarded, 111:2053
2057.

Date to which damages allowed, 
111:1671-1672.

Error. See Error.
False evidence, based on, new claim 

predicated on, 11:1129.
Favorable but not for payment of 

money, 111:2036-2037.
Fraud. See Fraudulent claims. 
Indemnity received on account of 

awards of earlier commission, 
III :2048n-2049n.

Instalments, 11:1542; 111:1603, 1605. 
Interest. See Interest: On award. 
Limitation with respect to amount.

See Amount: Limitation. 
Majority decision,. 111:1715, 1716, 

1738-1739.
Money. See Money.
Not part of estate prior to payment to 

claimant government, 111:2040
2041.

Officials to be reprimanded or re
duced in rank, 111:2037. 

Payment. See Payment.
Pecuniary, not desired, III:1774n. 
Protest, II:1078n-1079n, 1407. 
Publication, 1:141; 111:2036.
Punitive. See Punitive damages. 
Ratable distribution, 111:1927, 1983, 

2068j et seq.
Rate of exchange. See Rate of ex

change.
Reasons for amount, statement, II:

949, 1079n, 1266-1271, 1523. 
Recommendation, for payment as act 

of grace, 1:219; with respect to 
future, 1:6.

Rehearing. See Rehearing.
Repairs ordered, 11:1490.
Report of assessors, relationship, III: 

2054.
Repudiation, I:476n-478n; II:1444n;

III:1832n, 2049n.
Retroactivity, 111:1834.
Satisfaction, as, I:50n.
Satisfaction of, 111:2035-2041. 
Security for performance, 111:1710. 
Separate settlement incorporated, I: 

335; 11:1028.
Severability of items, 111:1716, 1717.
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Award—Continued.
Taxation, 1:268; III:1721n, 2040.
To claimant government, III :2040.
To several persons collectively, III: 

2054.
Transfer or retention of property as 

part of settlement, 1:267; 11:1365, 
1391, 1412, 1436; 111:1570,
1586n, 1645, 1661, 1662n, 1714, 
1716, 2036-2038.

Back, injuries to. 1:527, 529, 553, 555, 
631. *

Bail, excessive, 1:337; refusal, 1:374, 
381; release of culprit on, 1:572.

Ballast, 11:1263.
Bandages, use of paper, 1:574.
Bandits:

Acts of, 1:24-25, 33-35, 640, 652n, 
662, 679 ,747.

Amnesty, 1:79.
Failure to rid country of, 1:704, 777.

Bank deposits, III: 1782,1795 et seq.; suit 
brought in another country, rate of 
exchange, 111:1886.

Bank notes, depreciation, 111:1891
1892; loss or inability to cash, III:
1782.

Banking operations, interruption, III:
1783.

Bankruptcy {see also Insolvency): III: 
1819.

Alleged result of failure to approve 
assignment, 111:1943.

Alleged result of failure to receive 
award, II:830n.

Alleged result of interference with 
contract, 111:1729.

Assignees under, 111:2052, 2055-2056.
Buyer’s property attached contrary 

to convention, 11:873-874.
Creditors of bankrupt of respondent 

state as claimants, II :840.
Debtor, 111:1807.
Denial of justice resulting in, III :1787, 

1788.
Fraudulent, 111:1681.
Illegal proceedings, 111:1785, 1861n.
Judge in proceedings $t fault, III: 

1724.
Possible avoidance, but for wrong, 

1:196; 111:1688, 1943.
Property in, placed in possession of 

another, III:1819n.

Bankruptcy—Continued.
Purchase of claim of creditor, III:

2022.
Result of confiscation, 11:1478. 
Return not including claim, III :2055- 

2056.
Revolution, brought about by, II :954. 
Taxes during receivership, 11:1447. 
Trustee in, acts of, 11:939.

Banks, payment with knowledge of 
irregularities, 111:1569.

Bases of damages, 1:3 et seq.t 284. 
Arrest, detention, or expulsion, 1:307— 

349, 419.
Death claims, 1:639, 651.
Personal injury, 1:517.
Property, 11:829-857, 859-860, 900, 

941, 944, 998, 1355, 1362-1363, 
1364, 1547.

Wrongful act. See Wrongful act. 
Battle. See War or insurrection. 
Beating, 1:318, 342n, 348, 525,526,535n, 

538, 540, 551, 564, 568, 569, 576, 
577, 591, 603, 611, 631, 632, 633, 
730.

Belligerency, damage during. See War 
or insurrection.

Beneficiaries. See Payment.
Benefit:

By sequestration, 11:898, 1501; III:
1754n. •

Public {see also Public use), III:1573n, 
1612, 1734n, 1735n, 1748,

Benefits {see also Estoppel; Unjust en
richment) :

Acceptance, 111:1632, 1656, 1734
1746.

Deprivation, wrongful, 111:1739. 
Billeting troops, 11:1524-1525.
Bills:

For other parcels of cargo compared, 
11:1197.

Payable at sight, 111:1782.
Receipted, in lieu of invoice, as proof 

of cost, 11:1232.
Rendition, 111:1955-1956.

Bills of lading to be delivered upon pay
ment of drafts, seizure of property 
by court, 11:875.

Blemish, 1:520.
Blockade, 1:18; 11:1324.

Delay as result, 1:208; 11:1445. 
Freight. See Freight: Blockade.
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Blockade—Continued.
Frustration of contract, 1:208; III:

1727, 1803.
Illegal, 111:1852.
Ineffective, 11:1144, 1186, 1230. 
Notification, 1:4; III :2068a.
Paper, 111:1670, 1672, 1827-1828, 

1858.
Revolutionists, by, 111:1727; of, 1:215; 

11:1135-1136; 111:1670, 1869
1870.

Risks of neutral traders, 11:1212.
Sale at loss as result, 111:1776. 
Unlawful warning off, 111:1848-1850. 

Blood donor’s services, 111:1753.
Blood money. See under Death claim. 
Blood poisoning. See Infection. 
Bombardment, III:1767n, 1778-1781.

By regular troops, 11:1420. 
Legitimate act of war, 11:1384. 
Private property, result of occupation 

by enemy troops, II :859.
Bond:

Release of suspected person on, 1:53, 
55.

Vessel. See Vessels: Bond.
Bonds, 111:1584-1608.

Agreement to settle constitutes inter
national obligation, 111:1587. 

Arbitrated cases, 111:1590 et seq. 
Assumption of title, by claimant 

government, 111:1586.
Bearer, 111:1602.
Bills payable in, under local law, 

111:1603-1604.
Brazilian Loans Case, 111:1608. 
Confederate, 111:1593-1595. 
Consideration, 111:1567.
Coupons, failure to credit, 111:1606;

matured, 111:1606-1607. 
Currency of payment, 111:1608. 
Customs,

Receipts as security, III:1586n, 
1587.

Receivable for, 111:1557.
To be satisfied from, 111:2036. 

Deposit as guaranty, coupons matur
ing prior to date of forfeiture, 
111:1674.

Depreciation,
Bonds of claimant company, III: 

1698.
Detention during war, 11:866-869; 

111:1796.

Bonds—Continued.
Depreciation—Continued.

Proof of injury by^detention, 
111:1902-1903.

Where obligation to transmit to 
claimant, 111:1796.

Diplomatic debt, 111:1602.
Diplomatic interposition, discretion 

with respect to, 111:1585. 
Discrimination, 111:1589, 1590.
Face value plus interest, 111:1599. 
Florida, 111:1591-1592.
Foreign debt, 111:1602.
Gambling value, 111:1699.
Georgia, 111:1595-1596.
Good offices, 111:1585-1586. 
Guaranteed by seceded state, III :1595. 
Held by citizens of one country, 

111:1587.
Interest, prevention of payment, 

111:1606.
Internal debt, 111:1602.
International claims, 111:1591 et seq. 
International right to intercede,

. 111:1584, 1587, 1589.
Jurisdiction,

“All claims’’, 111:1598, 1599, 1602. 
“Arising out of acts committed’’, 

III:1594n.
“Claims’’, 111:1597.

Local law, 111:1602, 1604.
Mississippi, III:1596n.
Mixed Claims Commission, U.S. and 

Germany, 1922, 111:1795 et seq. 
Negotiations to adjust time and man

ner of payment, 111:1587.
New Granada, III: 1596-1597.
Not claims, 111:1597.
Novation, 111:1588, 1603.
Original takers, 111:1599. 
Palmerston’s note, 111:1584^1585. 
Payment in. See Payment: Bonds. 
Pre-war Austrian and Hungarian un

secured debts, 111:1608.
Purchase in market, 111:1599, 1602. 
Purpose of non-protection, 111:1585. 
Receivable for taxes, ordered not, 

111:1601.
Remedy against state same as against 

territory, 111:1592.
Required by local state to be accepted 

in payment, 111:1916.
Resort to local remedies, 111:1590, 

1602.
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Bonds—Continued.
Revolutionary states, seizure of 

assets by regular government, 
111:1593, 1595.

Risk assumed, 111:1584, 1590, 1595, 
1602.

Sale prevented by exceptional war 
measure, 11:866-869; 111:1796. 

Security, 111:1588, 1589, 1603. 
Serbian, 111:1608.
Speculative investment, 111:1584, 

1602, 1699.
State, III: 1591-1595, 1596n, 1601, 

1602.
Absence of reliance upon central 

government, 111:1592. 
Succession of states, subsequent in

terest, 111:1608.
Territory later admitted as state, 

111:1591.
Trust investment, III:1595n.
Value, recital in contract, 111:1603. 
War loan, interest, III:1977n.

Bonuses paid, remote loss, 111:1812. 
Books, 1:459; 111:1782.

Accounts. See Accounts: Books.
Cost price allowed, 11:936, 962-963. 
Manuscripts, 11:962; 111:1782.
Medical library, II :842.

Bowels, wound, I:84n, 633.
Boycott, 1:199; 111:1651.
Brain, concussion, 1:533.
Bridge, evaluation of concession for 

building, and collecting tolls, III: 
1674-1676.

Broker, offering vessel . for charter, 
11:1295-1296.

Brokerage:
Contract, incident to, II:1077n- 

1078n.
On purchase of goods, 11:1197, 1198, 

1222, 1318, 1319.
Original cost, part of, 11:945, 1197. 

Bronchitis, 1:537, 560, 629, 634.
Bruises, 1:616, 631, 634.
Buildings, 11:1368, 1489-1525. 

Administrator’s payments deducted, 
11:1505.

Age considered, 11:1423-1424, 1498. 
Assessment value, 11:1502.
Burning, 11:1492-1493.
Circumstances, regard to all, 11:1503. 
Condition at time of loss, 11:1498.

B uildings—Continued.
Cost,

Actual, plus 25 percent for en
hanced costs, 11:1496.

Actual asked, II :1498.
Construction, may not correspond to 

value when completed, 11:1535. 
Putting in condition existing on 

date damage done, 11:1499. 
Depreciation, 11:1499, 1500, 1504, 

1505.
Destruction, partial, 11:1489. 
Dispossession, state at date of, 

11:1495.
Estimate by third party obtained, 

11:1490.
Estimates for rebuilding or repair 

required, 11:1498-1499.
Experts consulted, II.T489.
Factory. See Factory.
Incomplete, 11:1493, 1520, 1521,

1538; 111:2009.
Insured value, 11:1502, 1517. 
Investigations, local, 11:1489-1492, 

1499.
Market value considered, 11:1498. 
Military purposes, use for, 11:1515. 
Mortgage value considered, 11:1504, 

1517.
Original cost as evidence of value, 

11:1495.
Prevailing values ascertained, II :1517. 
Profits, loss of, the result of outbreak 

of war, 11:1504.
Rebuilding,

By respondent, 1:4; 11:1500.
Cost of, rather than original cost, 

11:1495.
Use, loss of, 11:1500.

Reconstruction, enhanced cost, II:
902-903, 1496, 1497, 1502. 

Remploi, 11:902-903, 1502.
Rental. See Rental.
Repairs. See Repairs.
Replacement, 11:1496-1497.

Value disallowed, 11:1502. 
Reproduction,

Cost, 11:1495-1498.
Estimates for rebuilding required, 

11:1498-1499.
War prices, 11:1498.

Sale, not intended for, 11:1504. 
Sequestration and, 11:1494.
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Buildings—Continued.
Salvage, amount recovered deducted, 

11:1493, 1496, 1497.
Tax value as evidence, 11:1517.
Temporary housing and repairs, direct 

consequence of incident, III: 
1781, 1782.

Under construction, rental, 11:1520, 
1521; 111:1865.

Use and profits considered in evalua
tion, 11:1504.

Value at date of destruction, 11:1501, 
1502.

Burden of proof:
Pecuniary loss, I:349n, 445n, 639; 

11:838, 839, 1010, 1192, 1333, 
1344,111:1798.

Services admitted, 111:1638-1639.
To establish foreign interest in na

tional-owned vessel, 11:1289; to 
establish international wrong, II: 
838; to establish national interest 
in foreign-owned vessel, 11:1289; 
to establish date of purchase, 
11:1481.

Transactions, claimant's duty to un
ravel, II:1010n.

Burial expenses, III :2009.
Buried treasure, rumor as affecting land 

value, 11:837.
Business (see also Business, trade, work 

or profession; Factory):
Automobile, deprival of use of, II: 

905.
Breaking up, by expulsion from 

property, 11:1380.
Change in customs regulations con

trary to treaty, 111:1833-1834.
Clients, loss of, 11:1417.
Comparison of methods of evaluation, 

11:1537; of similar or parallel 
undertakings, 11:1537, 1544.

Competition, contingent and indeter
minate damage, 11:1539.

Competitors, 111:1816.
Customers, inability to buy, 111:1790; 

loss of, 11:891; 111:1783, 1818.'
Deficits during certain years, 11:1537.
Development, hypothetical, 11:1544.
Dissolution of firm, remote loss, III: 

1829.
Established, prospective profits, II: 

1520.
Expenses, incident to closing down, 

111:2023; incurred in belief con-

B usiness—Continued.
cession would be observed, III: 
2023.

Export, prohibition requested, II: 
1540.

Expropriation of industry, 11:1530; 
111:1838.

Forced closure or abandonment of, 
11:860, 946.

Future exploitation, prohibition re
quested, 11:1540.

General disruption (see also War or 
insurrection), 111:1822-1828. 

Going concern, 11:1526; III:1578n, 
1644, 1653n, 1658, 1720, 1721, 
1821, 2018.

Good name, 11:891.
Good-will. See Good-will.
Illegal act, 11:1534.
“Injunction” requested, 11:1539. 
Interdependent undertakings, II:

1534-1535, 1540.
Interference, 11:1525-1547; III: 

1653n, 1825; with use of cable 
concession, 111:1679. 

Interruption, 11:855, 924-925; III:
1782, 1783, 1859, 2012. 

Interruption or interference as result 
of war or insurrection. See War 
or insurrection.

Loss (see also Credit: Injury, loss, or 
suspension), 1:71, 361; 11:1417, 
1452; 111:1779, 1819, 1823, 1857. 

As result of expulsion, 1:457, 463, 
468, 480, 514; of nature of, 
11:898.

During certain years, 11:1537.
Use of industrial plant during occu

pation, 11:1245-1246.
Market value. See Market value. 
Medical practice, 111:1779. 
Mismanagement,

Inferior product, 11:1527-1528. 
Under sequestration, 11:899, 1488

1489, 1526-1527, 1528.
Nature and value, 11:1529. 
Newspaper, suppression, 11:889-891. 
Offer of sale of shares as indicative of 

price, 11:1535.
Option to purchase, unexpired fran

chise, 11:1526. ‘
Paralyzation, 111:1784.
Plans, interference. See main entry 

Plans.
Progress in industry, 11:1537.
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B usiness—Con tin ued.
Prospects, interference, 1:71; 11:1452; 

111:1789-1790, 1827.
Readiness to produce, 11:1529.
Reduced economic status of residents, 

111:1790.
Resuscitation of company, 111:2018.
Risks, normal, 11:898.
Sale of stock of goods by sequestrator, 

11:1526-1528.
Seizure of factory, 11:1529 et seq.
Standing, injury to, 1:259.
Sudden disruption {see also supra 

General disruption), 111:1659, 
2023.

Total value, 11:1540.
Trade, loss, 111:1779.
Trade-mark, interference with value 

through practices of sequestrator, 
11:1527-1528.

Usage with respect to interest, 
111:1647.

War or insurrection, losses during. 
See War or insurrection.

Working days, loss of, 11:1374.
Works commenced, wasted, or sus

pended, 111:1782.
Business, trade, work or profession:

Interference with as result of per
sonal injury, 1:531, 537, 539, 545, 
547, 550-551, 552, 557, 560, 564, 
570, 582, 586, 588, 589, 595, 597, 
599, 604, 605, 611, 614, 619, 629, 
632, 633, 634.

Nature of, considered in estimating 
damages for personal injury, 
1:598-599.

Not gainfully employed at time of 
personal injury, 1:595.

“But for” rule, 111:1804-1805.

Cables, 11:997 et seq.
Belligerent right to cut, II :998n.
Concession, interference, 111:1679.
Depreciation plus cost of repair, 

11:997.
Monopoly, 111:1564. •
Use, 111:1640.

Calvo clause, I:22n, 279n; 111:1686, 
1687.

Denial of justice, 111:1580.
■37

Calvo clause—Continued.
Exhaustion of legal remedies, where 

constitutional limitations, III: 
1568.

Capital:
Amortization of assets, II:1045n.
Exportation prohibited, II :865.
Loss of use, replacement value of 

goods on date of return of 
sequestrated business, 11:1527
1528.

To yield annuity for future, 111:1622.
Capitalization:

Of income, 111:1699, 1860n, 1873.
Of net earnings, 111:1675.

Captors:
Cargo,

Abandonment to, 11:1219.
Negligence and wilful wrongdoing 

prior to placing res in prize, 
11:1193.

Reasonable care, 11:1192, 1193.
Vessel, subsequent loss, reasonable 

care, 11:1013.
Capture of vessels. See Vessels: Cap

ture.
Cargo:

Abandoned to captors, 11:1218-1219.
Alabama claims, 11:1198-1203.
Appraisement without notice to own

ers, 11:1238-1239.
Arrival, effect on value, 11:1211, 1216.
Bills, receipted, in lieu of invoice as 

proof of cost, 11:1232.
Bond, release under, no effect on 

award, 11:1225.
Breach of contract, value at time and 

place contracted to deliver, II: 
1199, 1233.

Captor's liability prior to placing res 
in prize, 11:1193.

Capture, loss not the result of, 
11:1193.

Capture and detention, value at desti
nation less loss and expense, II:
1220.

Collision, damage at time and place 
of injury and not profits at desti
nation, 11:1235.

Commission percentage allowed for 
purchase and charges at port of 
exportation, 11:1197, 1198, 1222.

315420-43-
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Cargo—Continued.
Common-carrier, actions against, 

value at time and place where 
contract to deliver, 11:1199, 
1233.

Contract cases distinguished from 
loss of goods, 11:1199-1200.

Decreased value, 11:1224.
Deficient, 11:1222.
Delay of vessel and bad market upon 

arrival, 11:1239-1240.
Demurrage, not a charge against, 

11:1154.
Depreciation, 11:1192, 1195, * 1221, 

1222, 1233, 1236.
As result of claimant's laches, 

11:1233, 1236.
Perishable, special damage, 11:1196.

Destination, value at, distinguished 
from place of exportation, II: 
1198.

Destruction,
Direct loss, 111:1773.
Wrongfully at sea, 11:1196.

Detention. See Demurrage; Deten
tion of property.

Discharge, delay in, result of war con
ditions, 11:1194-1195.

Distress, sold to procure funds, II:
1200.

Diversion, for seizure and unlivery of 
enemy cargo, 11:1157-1159.

Earning power of property at time of 
destruction, 11:1205.

Effect of similar seizures or confisca
tions on market, 11:1223.

Effect on value of arrival of this or 
other vessels, 11:1211, 1216.

Embargo, loss as result, 11:1193.
Embezzlement, 11:1222.
Enhanced value, II: 1150n, 1184, 

1197, 1205, 1206, 1224; III: 
1754n.

Or impaired value considered, II: 
1197.

Expenses (see also under Expenses),
Incurrable at port of destination, 

where intervening sale, II: 
1233.

Otherwise borne by cargo-owner 
thrown upon ship-owner, II: 
1153.

Until put on board, 11:1198, 1203.

Cargo—Continued.
Exported, where ordered restored,

11:1222.
Failure of charterer to furnish, II:

. 1171.
Failure to market promptly, 11:1233.
Fault and negligence of captors, loss 

through, 11:1193.
Forced sale in port of original desti

nation, 11:1196.
Forced sale or falling market, 11:1235.
Freight. See Freight.
Full and complete compensation, 

11:1216.
Illegal capture, 11:1217.
Impaired or enhanced value of prop

erty taken at sea considered, 
11:1197.

Inability to discharge, 11:1284.
Insurance. See Insurance: Cargo.
Interest as part of award. See under 

Interest. .
Investigation where ownership of 

portion concealed, expense, II: 
1349.

Invoice price, and 10 percent profit, 
11:1187-1188, 1210, 1213, 1222; 
less amount received from sale, 
11:1218, 1222; or actual cost 
price plus interest, less insurance, 
11:1204; plus shipping charges 
plus fair premium of insurance, 
11:1197.

Invoice value, plus expenses, 11:1238; 
without addition for freight or 
insurance, 11:1197.

Jettison (see also Freight: General 
average), 11:1023, 1199.

Land, seizure on, 11:1197, 1223.
Lien for freight attaches, where neu

tral vessel carrying enemy prop
erty, II:1146n, 1149n.

Livestock. See Livestock.
Loss of goods distinguished from cases 

arising ex contractu, II :1199-1200.
Loss or damage, 11:1192-1240.
Manifest, sworn value in, considered, 

11:1197.
Market to which destined, prices at, 

fishing voyages, 11:1243.
Market value. See Market value.
Negligence by captors, 11:1193.
Net proceeds, British prize rule, II: 

1214.
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Cargo—Continued.
Net value, 11:907, 1208.
Original cost,

Bills considered, 11:1197, 1232. 
Comparison with documents in 

similar shipments, 11:1197. 
Current prices considered, 11:1197. 
Factors considered, 11:1197. 
Invoices considered, 11:908, 1197. 
Manifest, sworn value in, con

sidered, 11:1197.
Plus expenses, with interest, re

jected, 11:1216.
Plus insurance premiums and 

freight paid, less insurance re
ceived, 11:1196.

Time of payment for goods in cash, 
11:1203.

Payment for goods in cash, date of, 
11:1203.

Percentage allowed, 11:1133. 
Perishable, 11:1196.
Port of destination,

Net value at probable time of 
arrival, 11:1208.

Price, offer to buy at, 11:1235-1236. 
Port of discharge, prices at, 11:1222. 
Prices, affected by seizure, detention, 

etc., contention, 11:1212, 1216; in 
various parts of world, 11:1217. 

Prize,
Compromise contracts, 11:1224. 
Costs and damages against captor, 

under British rule, 11:1214.
Sale of prohibited articles, exag

gerated price, 11:1223, 1224. 
Profit. See Profits.
Provision cases, 11:1214 et seq. 
Provisions, 11:1255, 1320-1331. 
Purchased for certain trade, 11:1205. 
Quality and quantity shown by ship's 

papers, 11:1210.
Ransomed, price paid for, 11:1224. 
Reasonable care by captors, 11:1192. 
Released to owner under bond, 

11:1225.
Replacement, 11:1205, 1207, 1238. 

Interest from date of last purchase 
to replace, 11:1208.

Requisition. See Requisition.
Sale. See Sale: Cargo.
Sea, taken on, different method of 

ascertaining value, 11:1197.

Cargo—Continued.
Set-off for deterioration during delay 

for which no responsibility, against 
profits, 11:1236.

Ship's papers, evidence of quantity 
and quality, 11:1210.

Ship's stores,
Amount determined by appraisers, 

11:1226.
Reasonable market value, 11:1236.

Similar seizures, effect on market, 
11:1211, 1223.

Slaves, 11:1220.
Torts, 11:1199-1201.

Prime cost with interest, plus 
insurance paid and expenses, 
11:1234.

Total cost, 11:1204-1205.
Trade “barely not unlawful'', 11:1214.
Unjust seizure and detention, 11:1227,
Unloading, cost, 11:1157, 1158, 1159; 

refusal, III: 2014.
Value (see also Market value),

At commencement of voyage, 
11:1198, 1222.

At place of confiscation, 11:1198.
At place of delivery in contract 

cases, reason for rule, 11:1199.
At place of shipment, 11:1187.
At port of immediate destination at 

probable date of arrival, less 
expenses and less amount re
ceived, 11:1215.

At time and place of destination, 
where part of cargo sold and 
ship arrives, 11:1200.

At time and place of shipment, plus 
charges, plus insurance paid, 
plus interest, 11:1203.

At time and place of shipment plus 
expenses, 11:1198-1203.

Based on documents, i. e., invoices, 
bills of lading, manifests, etc., 
11:1221.

Where vessel entered port but was 
prevented from delivering 
cargo,11:1184.

Various rights indemnified, 11:1210.
Vessel arrives, jettison or sale of

cargo, 11:1199-1200.
Vessel does not arrive, jettison or sale

of cargo, 11:1199-1200.
Vessel seized upon probable cause,

11:1231.
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Cargo—Continued.
War, loss incident to. See War or 

insurrection.
War-time profits, 11:1208-1214, 1223.
Wasted or destroyed, 11:1196.
Where vessel had not entered port 

before prevention of delivery, 
11:1184.

Wilful wrongdoing by captor, 11:1193.
Wrongful seizure and detention, 

11:1231.
Cattle. See Livestock.
Causa proximo non remota inspicitur, 

111:1784, 1810.
Certain loss, amount uncertain, 1:175

177, 365; 11:841-845.
Certainty, damages must be shown with 

reasonable degree of, 11:1520.
Character:

Damage, 1:292.
Imputation as to, relieved by admis

sion of liability, 1:357.
Charges, absence of formal, arrest, 

detention or imprisonment, 1:327, 
328n; seizure of vessel, 11:1127.

Charter-party, 11:1283-1296.
Absence of, on part of owner of 

vessel, 11:1173.
After notice that vessels would prob

ably return empty, 11:1379.
Alien charterer, owner of vessel a 

national, II: 1286-1287, 1288 
et seq.

Alien-owned vessel, charterer a na
tional, 11:1286-1287, 1288 et seq.

Amount to be earned under existing, 
11:1243.

Area of possible operations, effect on 
value, 11:1291.

Asset or liability to vessel, 11:1040, 
1287.

Broker offering vessel for charter, 
interest of, 11:1295-1296.

Burden of proof with respect to alien 
interest, 11:1289.

Charterer entitled to apportionment 
of value, where an interest, 
11:1286.

Charterer's interest,
Difference between market value of 

free ship and ship burdened 
with charter, 11:1286.

Value depends largely on probable 
life of vessel, 11:1291.

Cost, 11:1263.

Charter-party—Continued.
Data for use in evaluation of char

terer's interest, 11:1290.
Data with respect to shipping, insur

ance, etc.,
Value, 11:1292.

Encumbrance,
Absence of, II:1292n-1293n.
Constituting, II:1293n-1295n.
Data for evaluation, 11:1290.
Freight equal to or in advance of 

average net charter rates, 
II:1292n-1293n.

Hire far below current rate, II: 
1294n.

Insurance covering charterer's in
terest, 11:1293.

No evidence that less than current 
market hire, II:1293n.

Sub-charter, II:1293n.
Existing, 11:1168, 1180.

Prospective profits disallowed, ,11: 
1188.

Voyage entered upon, 111:1855.
Failure of charterer to furnish cargo, 

11:1171.
Failure to fulfil because of blockade, 

111:1803.
Foreign estate or interest deducted, 

11:1040, 1286-1287, 1288 et seq.
Free vessel,

Free to operate in certain areas, II: 
1291.

Independent of charter, 11:1040.
Freight. See Freight.

. Hire,
Artificial reduction by government 

during war, 11:917, 1075.
High when ship used, through sub

chartering, 11:1289.
Ordinarily paid if, when, and as 

earned, 11:1289.
Practice during World War, II: 

1289.
Relation of stipulated hire to cur

rent hire, determines charterer's 
interest, 11:1289.

Subchartering, practice of, 11:1289.
Independent value not considered in 

determining market value of 
vessel, 11:1040.

Insurance,
Against loss of vessel,

Distribution, 11:1289.



INDEX 2127

Charter-party—Continued.
Insurance—Continued.

Carried by charterer for account of 
owner, 11:1292.

Charterer assuming,
Payment voyage by voyage, 

11:1292.
Covering charterer's interest, II: 

1293.
Deducted from value of charter, II: 

1294n.
Extent of charterer's obligation to 

carry, bearing on value of 
charter. 11:1292.

Rates approximate risk of loss of 
vessel, 11:1291.

Interest in vessel of charterer, 11:1284, 
1286, 1289, 1290, 1291.

Long-time charter, II:1294n.
Low-rate charter for winter months 

for long period, II:1295n.
Market value,

Allowed in lieu of prospective 
profits, 11:1284^1288.

Cash,
Absence of during World War, 

11:1289. *
Of vessel apportioned between 

owner and charterer where lat
ter a property interest, 11:1286.

Nationality cff charterer considered in 
determining value, 11:1041.

Next, as basis for computing lost earn
ings of vessel, 111:1191.

Nothing done under, 11:1174.
Owner entitled to market value of 

vessel burdened with charter, 
11:1286.

Profits,
Disallowed by Mixed Claims Com

mission, U. S. and Germany, 
11:1287-1288.

Reasonable market value of charter 
allowed in lieu, 11:1284-1288.

Rates,
Effect of size of vessel, 11:1291.
Falling after signing time charter,

. 11:1291, 1292.
Probability of termination of war, 

effect, 11:1291.
Restrictions, territorial and otherwise, 

11:1291, 1294n.

Charter-party—Continued.
Risk of—

Destruction of vessel, effect on 
value of charterer's interest, 
11:1291, 1294n-1295n.

Loss of vessel approximates insur
ance rates, 11:1291.

Sub-charter, 11:1289, 1293n.
Termination of war, probability, 

Effect on value, 11:1291.
Time charter, few for long period after 

declaration of war, 11:1292.
Under negotiation, considered in de

termining net earnings, 11:1164.
Valuation in, considered in determin

ing value of vessel, 11:1029.
Voyage, second, not commenced, 

11:1174.
Where charterer an interest, market 

value of vessel apportioned, 
11:1286.

Where would have reduced price 
owner could have obtained for 
vessel, 11:1286.

Chest, injuries to, I: 554, 556, 629, 630, 
633.

Chickens, 11:961.
Child, defective, born as result of 

injury to mother, 1:561.
Choking, 1:631.
Circumstances:

Abnormal, 11:917.
Actual existing, 11:1212.
Attendant, 11:918, 1503.
Influencing value of vessel, 11:1044.
Surrounding, 11:915.

Circus, 111:1727.
Citizenship. See Nationality.
Claim:

Alabama claims. See Alabama claims.
Arising, after date of exchange of 

ratifications, 11:1361; between 
signing and ratification of con
vention, 11:1362.

Assignment of. See Assignment of 
claim.

Compromise. See Compromise.
Damages presuppose existence of, 1:6.
Death. See Death claim. .
Discretion with respect to. See 

Discretion.
Espousal of. See Espousal of claim.
Essentials of, 1:6-284.
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Claim—Continued.
Exaggerated. See Exaggerated 

claim.
Fraudulent. See Fraudulent claims.
In theory between states, 1:6, 275; 

111:1583, 1608, 2035, 2041
2042, 2047, 2047n.

Investigation after receipt of pay
ment, III:2047n.

Marketable asset, II:855n.
Nationality. See Nationality.
Nature of individual claimant's in

terest, 11:1297; 111:2051-2057.
Not included in return in bank

ruptcy, 111:2055-2056.
Notice of. See Notice of claim.
Origin,

Date of coming into existence of 
right to indemnity, 1:61, 64, 
640-641; 11:854, 855n; III: 
1621.

Ownership determined by local law, 
111:2056, 2057.

Payment. See Payment.
Preparation (see also under Expenses), 

111:2063-2064.
Presentation,

Date of filing memorandum, 
111:1960.

Date of submission to respondent 
or to commission, 111:1957.

Notice of claim, III:1959n.
Prior, 111:1591.

Sale of property after damage sus
tained, 11:928, 1505.

Set-off or counterclaim, in adjust
ment of claims against claimant 
state, III:2047n.

Signature of claims convention does 
not create right to claim, 
II:855n.

Surrender by claimant state, 
III: 2047n.

Survival. See Survival of claim.
Validity determined by international 

law, 111:2056.
Withdrawal by—

Individual, state continues to press,
• 1:182.
State, 1:282-283.

Claimant:
Act of 1896, 111:2044-2046.
Acts of, 1:365, 375, 376; 11:1016 et 

seq.

Claimant—Continued.
Acts of—Continued.

Abandonment of voyage, 11:1279. 
Aggressor in affray, 1:529, 554-555, 

630.
Assumption of risk, 1:651, 654. 
Belligerent attitude, 1:361, 538. 
Collision of vessels fault of claimant 

or agent, 11:1018. "
Conduct, effect, 1:365 et seq. 
Decedent—

Aggressor and violator of law, 
1:755.

An officer in respondent's army, 
1:644n.

Delay. See Lapse of time.
Deserter from army, 1:143. 
Disloyalty, 1:376.
Disrespect, 1:602.
Drinking at time of injury, 1:538. 
Estoppel, 1:187 et seq.
Exaggeration (see also Exaggerated 

claim), 1:164 et seq.
Extent to which to blame for losses, 

I:315n.
Failure to—

Accelerate adjudication of prop
erty, 11:1140.

Act promptly, II :869n.
Comply with port formalities, II: 

1013.
Exhaust local remedies. See Ex

haustion of local remedies. 
Invoke assistance of government, 

1:182, 184-185.
Make demand or give notice of 

claim, 1:222; 111:1951 et seq. 
Market cargo promptly, 11:1233. 
Procure insurance, 11:1315-1316. 
Protest, 111:1698.
Save property where ample 

time, II:1433n.
Take appropriate action, 1:199 

et seq.
Take ordinary precautions, 

1:571, 701.
Take timely action, 1:222 et seq. 

Fear, cause of loss (see also Fear), 
11:838.

Furnishing arms to insurgents, 
111:1567.

Good faith in presenting claim, 
11:1428.

Ill-judgment, 1:381.
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Claimant—Continued.
Acts of—Continued.

Illegal act, engaged in, 1:142 et seq.y 
151, 163, 378, 703, 810;
11:1221.

Illegal contract, 111:1563-1565, 
1567, 1723, 1758-1759.

Illegal object, in pursuit of, 
11:1007.

Imprudence, 1:145, 380.
Indiscretion, 1:381.
Information not promptly sup

plied, 11:1354.
Invoices not sufficiently explicit, 

11:931; 111:2019-2020.
Knowledge of irregularities, III: 

1569.
Laches. See Lapse of time.
Lack of care in shipping merchan

dise, 11:946.
Language improper, 1:375, 376.
Lapse of time, 1:222 et seq.
Libel or slander of officials, 1:143.
Mismanagement of vessel, 11:1018.
Misrepresentation, 1:158.
Misstatements, 1:158.
Mitigate, failure. See Mitigation 

of loss.
Negligence, 1:216 et seq.; III:1766n.
Not obliged to leave vessel without 

master, 11:1273.
Ownership of portion of cargo 

concealed, 11:1349.
Politics, participation in respondent 

state, 1:158, 381, 382, 427, 470, 
505; 11:890, 1136; 111:1638.

Position in diplomatic service of 
respondent, 1:645n-646n.

Provocative, 1:142-143, 658. '
Publication of objectionable peri

odical, 1:463.
Purchase of property with knowl

edge title in dispute, 11:1357.
Purposely going near scene of riot, 

I:757n.
Refusal of owner to assent to re

pairs, 11:1061.
Refusal to submit to customs 

formalities, 11:831.
Regulations, non-compliance with, 

11:839-840.
Resistance to orders of military 

authorities, 1:300.
Smugglers, 1:149, 153.

Claimant—Continued.
Acts of—Continued.

Trade “barely not unlawful”, 
11:1214.

Unneutral conduct, 1:160, 505;
111:1563, 1748n.

Voluntary absence, 111:1803. 
Voluntary act cause of loss, 11:838, 

1017, 1195.
Waiver, 1:179 et seq.
Wilful omission, III:1766n.

Alien enemy, 1:134; III:1737n. 
Amount named by, 11:1368; 111:1642, 

1751.
Assignees. See Assignees.
Burden of proof. See Burden of 

proof.
Character, effect, 1:134-136. 
Corporation. See Corporation. 
County, I:81n; 11:1417.
Creditor, III:1704n, 1862n.
Creditor of bankrupt national, II :840. 
Death prior to payment of award, 

111:2040.
Dissatisfied, 11:962, 990-991. 
Distribution of award. See Payment: 

Distribution.
Estate. See Estate: As claimant. 
Figures of,

Prior, 11:1031; 111:1636. 
Uncontested, 1:176; 11:955, 959, 

1254.
Unsupported, II :997.

Financial condition, 111:1692-1693. 
Fixes amount, 11:1368; 111:1642,

1751.
Fugitive from justice, 1:158.
Groups, losses as between, II:1313n;

loss by, 11:1212.
Hearing, III:2046n-2047n.
Medium of atonement, 1:281.
Name, change in after filing of 

memorial, 1:117, 133-134. 
Nationality. See Nationality.
Nature of interest, 11:1297; 111:2051

2057.
No strictly legal right to funds, 

11:1297.
Not party to international settlement, 

1:275; 111:1583, 1608, 2035, 2041
2042, 2047, 2047n.

Official position, 1:366, 367, 709. 
Partnership. See Partnership.
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Claimant—Continued.
Refusal to—

Make claim, 1:64,184-185.
Receive amount offered, I:63n, 186. 

Relation to state with respect to 
claim, 111:2051-2057.

Right to have claim submitted, 
111:1568.

Sale of property,
After damage sustained, 11:928.
To national of respondent state, 

11:890-891.
Seamen, 1:95, 712.
Several companies involved, 11:1534, 

1579.
Shareholders, 111:1571, 1795. 
Smugglers, 1:149, 153.
State, 1:275 et seq.f 281.
Status, effect, 1:365 et seq.
Unwilling to accept so much, I:63n, 

726.
Claimed, amount, defined, 1:503. 
Clearance,

Conditioned on payment of illegally 
exacted duties, 111:1940-1941. 

Refusal,
Interruption of work at mine as 

result, 11:1445.
Unwarranted, 1:215; 11:833-834, 

1144, 1251; III:1722n.
With claimant's property on board 

vessel, 111:1952.
Clients, loss, 11:1417.
Coconuts, loss, 11:1488.
Codification Conference (1930), I:v. 
Coefficient of yearly increase of income, 

111:1700.
Coefficients, increase over 1914 price 

levels, 11:902-903, 1502.
Coins, 11:966, 969.
Collapse, mental, result of injuries, 

1:561, 593.
Collar-bone broken, 1:567-568. 
Collections:

Coin, 11:966.
Stamp, 11:966.

Collisions, vessels. See under Vessels. 
Collusion of judicial authorities, 11:883. 
Colonization, 11:1405-1408; III:1563n, 

1755-1756, 2015-2016.
Comatose condition following injury, 

1:542, 629, 634. .
Commission. See Arbitrators.

Commissions:
For procuring remittance of debt to 

place of payment, 111:1879.
Future contracts, 111:1783.
Held not property, 11:1242.
In defending cargo, 11:1221.
On procural of contract, II:1077n- 

1078n.
On purchase of cargo, 11:1197, 1198,

1222.
On sales, 11:1263; on sales of cargo, 

111:1771-1772.
Common-carrier, action against for non

delivery, 11:1199, 1233.
Commutation of sentence, 1:77.
Comparison:

Of accounts of different railroads, 
111:1711.

Of award with period of services, 
111:1637.

Of methods in determining value, 
11:1044, 1537; 111:1675.

Of similar contracts as basis of valuing 
new vessel, II:1046n.

With other decisions of same tri
bunal, 11:1282.

With other similar or parallel under
takings, 11:1537, 1544.

With similarly equipped vessel, II: 
1282. *

With vessel twice as efficient, 11:1281.
With vessels of similar tonnage,. 

II:1043n, 1277, 1278.
Compensation (see also Just compensa

tion) :
Function of commission confined to 

granting, 1:574.
Inadequate unless coextensive with 

right, 11:1212.
Compensatory damages, III:1766n.
Competition, loss from alleged, I:178n; 

II, 1539.
Competitors, raising up of, 111:1816.
Complicity of state, 1:36.
Compradores, goods lost in godown 

belonging to foreigner, 111:1783.
Compromise:

During arbitration, I:193n.
Figure adopted, vessel, 11:1028.
Of claim by state, 1:282-283; III: 

2047n.
Offer to accept sum in compromise, 

effect, 1:189-190, 191, 194, 196.
Settlement, 1:736; III:1584n.
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Compulsory sale. See Forced sale. 
Compulsory service, of crew, 11:1130, 

1275; of vessel, 11:1254 et seq.; Ill: 
2011.

Concessions. See Contracts and con
cessions.

Condemnation. See Eminent domain; 
Expropriation.

Conditional sale of property seized, II: 
874-876.

Conditions at time of loss, 11:1041, 
1089n,1498.

Condonation (see also Ratification by 
state):

By approval of wrong, 1:70.
By non-execution of court order, 1:70. 
By non-punishment, 1:41.
By pardon, 1:70, 73.

Conduct of claimant, effect of (see also 
Claimant: Acts of), 1:365 et seq. 

Confiscation (see also Expropriation), 
11:831, 929-940, 1405-1413. 

Absence of final decree, 11:1361.
Alien enemy, property sold under 

false presumption, 11:1408.
Alien entitled to compensation, 

11:1446.
Bankruptcy resulting, 11:1478.
By customs authorities, 111:1868. 
Contract for construction of railroad, 

111:1579.
Duties for entire value of goods 

exacted, II:929n.
Forest, 11:1459 et seq.
Imported goods, 111:2010, 2019. 
Interest, 11:929-931; 111:1935.
Law, mere passage, 11:1361. 
Monopoly, incident to establishing, 

11:891.
Original value of goods plus costs of 

freight, landing, etc., 11:931.
Real property, 11:1405-1413. 
Replacement value, 11:936. 
Restoration ordered, 111:1582.
Value at date of loss, 11:929, 930, 

1197, 1223, 1494.
Vessel, absence of judicial proceed

ings, 111:2006.
Conflicting grants, 111:1660.
Congress, control over indemnities, 

1:283.
Conjectural claims. See Speculative loss.

Consequential damages, 111:1830 et seq. 
Certain or uncertain, 111:1770, 1771. 
Commissions on sale of cargo, 

111:1771-1772.
Distinguished from direct losses, 

111:1771.
Enforced breaking of engagement to 

marry, 111:1832.
Failure to sell property where no con

tract, 11:1382.
Issues, 111:1770.
Loss of use of property seized, 

111:1770.
Profits, 111:1770.
Refusal to consider, 1:501.
Remote, 111:1771. - 
Rents, loss of, 111:1770. 

Consequential or incidental results, req
uisitioned vessels, 11:1250-1251. 

Consignment price, doubt as to arrival, 
11:920.

Consul:
Acts, as representative of third state, 

1:460; not promptly disclaimed, 
1:70-71.

Arrest, detention, or imprisonment, 
1:317 et seq., 342n, 366, 367. 

Attack upon, I:32n, 75, 82n.
Death, 1:136, 713, 732.
Dignity, to uphold, 1:76, 537n. 
Expulsion, 1:438, 479, 481.
Fees, loss of, where imprisoned, 1:366. 
Insult to government through, I:81n. 
Lashing, 1:367.
Self-defense, 1:367.
Shot through chest, 1:139. 
Threatened, I:342n, 367, 368. 

Consular fees, 11:1164; 111:2013. 
Consulate, attacked by mob, 1:27, 756n;

seizure of, 1:80n, 580n.
Consumer, loss passed on to, 11:840. 
Contempt and ridicule, 111:1835. 
Contingent loss:

Competition, 11:1539.
Failure to procure contract, 111:1802. 

Continuing damage or injury, 1:6;
11:997; 111:1672, 1949.

Continuing use of property, interest for, 
11:977.

Continuous business, original invest
ment preserved, 11:1505-1515. 

Continuous transactions, II :884.

315420-43- -38
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Contraband:
Freight. See Freight.
Vessels, carriage of. See Vessels: 

Contraband. '
Contract price may not reflect present

value, 11:1535, 1536.
Contracts and concessions, III: 1553—

1761, 1643 et seq.
Abandonment as result of expulsion, 

III:1684n.
Absence of contract of rental at 

time of loss, 11:1519.
Acceptance,

Cost to procure, 111:1675.
Failure because of war, III:1627n.
Of benefits, 111:1632, 1656, 1734

1746.
Actual expense and loss indemnified 

where speculative, 111:1709.
Additional cost of work because 

of breach, 111:1676.
Additions to permanent wealth of 

respondent, 111:1682.
Advances and deposits (see also 

Guaranty),
In court, by debtor, 111:1888, 1895.
Inability of banks to recover sums 

advanced in ordinary trade, 
111:1807.

Rental paid, 111:1782.
To merchants becoming insolvent, 

111:1782.
Agency, effect of war, III:1754n, 1899.
Agent without authority negotiating, 

111:1570-1571.
Agreement to settle constitutes in

ternational obligation, 111:1581, 
1582, 1587.

Alien enemy a party, 111:1559-1563, 
1725.

Amortization of value of property as 
investment, 111:1720.

Annual income computed and capital
ized, III:1860n.

Annuities. See Annuities.
Annulment of grants, 111:1565.
Anticipated redemption, 111:1699.
Approval, failure, 111:1632, 1740.
Assignment (see also Assignment of 

contracts),
At increased price, 11:1073.
Notification, III: 1655, 1686, 1687.
Of indebtedness, 111:1577, 1591.

Contracts and concessions—Continued. 
Assignment—Continued.

Proposed, condition at time, III: 
1690.

Refusal to authorize, 111:1689, 
1690, 1943, 2013.

Auction of property, 111:1647, 1648. 
Average income, 111:1658, 1699. 
Banking, 111:1569.
Benefit. See Benefits.
Between government and— 

Individuals, 111:1584 et seq.
Own national, 111:1590-1591. 

Between governments, 111:1583-1584. 
Bills of exchange, 111:1603-1604. 
Blockade, loss as result, 111:1670, 

1672, 1727.
Bonds. See Bonds.
Breach, 111:1577, 1657, 1782. 

Abnormal conditions, 111:1627. 
Absence of notice, 111:1707. 
Acceptance of bonus after decision 

to institute legal proceedings, 
111:1643.

Acceptance of repudiation, III: 
1742.

Additional cost because of, III: 
1676.

Because of blockade, 111:1672, 
1727, 1803.

Because of wrongful act, 111:1807. 
By government because of war, 

111:1831.
Carriage of cargo, 11:1199, 1233. 
Damages ascertained as of date of, 

111:1884.
Direct and immediate consequence, 

of, 111:1577.
Direct and immediate consequence 

of events, 111:1782.
Laborers, interference with, III:

1670, 1672, 1728n.
Not raised at time of dispossession, 

1:260.
Port, closure, 111:1672, 1681. 
Position prior, 111:1577.
Prior cancelation, 111:1655-1656. 
Unilateral decision, 111:1692. 

Bridge, building and tolls, 111:1674
1676.

Brokerage, interference, II:1077n, 
1078n.



INDEX

Contracts and concessions—Continued.
Brokers commission part of contract 

price, II:1078n.
Building under construction, rental 

disallowed, 11:1520, 1521.
Cables, 111:1679.
Calvo clause. See Calvo clause.
Cancelation (see also infra Rescission),

After armistice, 111:1625.
Distinguished from expropriation, 

11:1083.
Judicial matter, 111:1656, 1661.

Capitalized income, 111:1699, 1860n, 
1873.

Carrier, actions against, value of cargo 
at time and place to be delivered, 
11:1199,1233.

Charter-party. See Charter-party.
Chicle, 111:1652.
Claimant’s financial inability to pro

ceed, 111:1692.
Coefficient of yearly increase of in

come, 111:1700.
Colonization, 11:1405-1408; III: 

1563n,1755-1756, 2015-2016.
Commission on future contracts, III: 

1783.
Comparison of—

Accounts of different railroads, 
111:1711.

Award with period of services, 
111:1637.

Methods of evaluation of property, 
111:1675.

Compromise, III:1584n.
Conclusion subsequent to seizure of 

factory by government, 111:1576.
Condition of property when delivered, 

111:1707.
Confiscation, 111:1579.
Conflicting grants, 111:1660.
Consideration,

Absence, 111:1567.
Failure, 111:1759,1760.

Construction, of building, III:1684n; 
of railroad without permit, 
111:1718.

Contemplation of parties, damages in, 
III:1578n.

Continued solvency of debtors, 
111:1824.

Cost,
Of construction, 111:1715-1717.
Of obtaining, 111:1675, 1717, 1866, 

2016.

Contracts and concessions—Continued. 
Cost—Continued.

Of work and labor, 111:1715-1717. 
To procure acceptance, 111:1675. 

Court of Claims, U. S., 111:1553. 
Credit, injury, 111:1659, 1709-1710. 
Credits, private property, 111:1606. 
Customs,

Receipts as guaranty, III:1586n, 
1587, 1603.

Revenues to be used in payment 
diverted, 111:2001.

Cutting contracts, timber, 11:1477. 
Damages,

Arising naturally, III:1577n. 
Express provision concerning, II: 

941.
Damnum emergens, 111:1657, 1692, 

1693, 1697, 1709, 1786, 1816, 
1838, 1839, 1851, 1952.

De facto government, 111:1565-1566. 
Debts. See Debts.
Default, one year after close of ac

counts, 111:1712.
Defenses, 111:1558 et seq.

Force majeure. See Force majeure. 
Political and financial consequences, 

111:1583-1584.
Delay. See Delay.
Delivery, non-acceptance, 111:1624,

1628, 1629.
Demand,

Civil law, 111:1952.
Effect of non-performance, III: 

1947-1948.
Unnecessary, 111:1601, 1949. 

Demolition of property, as that of 
others, 111:1718; by armed forces, 
III:1684n.

Depletion of resources, 111:1720. 
Deposits. See supra Advances and 

deposits; Guaranty.
Depreciation,

In claimant company’s bonds, III: 
1698.

Reserve, 111:1711.
Difference between contract price and 

cost of goods not accepted, III:
1629.

Diplomatic officer or consul, conclu
sion by, I:7n; 111:1631-1632, 
1753-1754.

Direct and immediate consequence of 
breach, 111:1577.
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Contracts and concessions—Continued.
Disappearance of debtor, 111:1723.
Discretion as to espousal, 111:1568, 

1585.
Dispossession of property, 1:169, 258, 

261.
Domestic debt, 111:1604.
Drafts issued by state to own national, 

111:1590-1591.
Duties, failure to pay where govern

ment owed large subsidies, 1:262.
Electrical industry, 111:1740.
Embezzlements unrelated, 111:1788.
Emigrants, procural, 11:1405-1408; 

III:1563n, 1755-1756, 2015-2016.
Engagement to marry, enforced break

ing, 111:1832.
Estoppel. See Estoppel.
Execution of contract for sale of 

property allegedly impossible, II: 
1382.

Executory, requisition, 11:1091.
Existing (see also under Charter- 

party), for sale and shipment of 
cattle, 11:1186-1187.

Expenditures (see also Expenses), 
III:1578n, 1673-1674,1680,1710, 
1715-1717, 1740, 1754-1758.

Extra in order to fulfil, 111:1693.
In reliance, 111:1655-1656.
Looking to resuscitation, 111:1689.
Of small railroad compared with 

larger, 111:1711.
Unwise, 111:1675.
Useless, 111:1692.

Expense of carrying undelivered 
merchandise, 111:1824.

Exploration, 111:1566.
Express, 111:1583 et seq.
Extension of railroad required, 

111:1694.
Facts, ascertainment through ex

haustion of remedies, 111:1558.
Failure,

Of performance, not regarded as 
as dissolved by either party, 
111:1757.

To approve, time and money spent 
on plans, 111:1740.

To enforce in accordance with law 
of forum, 11:1012.

To object to employment of attor
ney, 111:1631-1632,1753-1754.

Contracts and concessions—Continued. 
Failure—Continued.

To pay small sum when larger 
sum due concessionaire, 1:262; 
111:1707.

To procure, 1:599; 11:1033; III: 
1802-1803.

Financial status of concessionaire, 
III: 1670, 1692, 1701.

Food of inferior quality furnished, 
III: 1677.

Forced loans. See Forced loans. 
Foreseeable damage, 111:1577. 
Forests, exploitation, 11:1459, et seq. 
Forfeit for non-delivery not paid, 

11:945.
Forfeiture under, 111:1727.
Franchise (see also Franchise), III: 

1578n, 1675, 1682, 1685.
Forcible deprivation, 111:1580. 
Value included in just compensa

tion, III:1578n.
Full reparation, 111:1698.
Going concern, 111:1644, 1658, 1720, 

1721.
Gold, for extraction, 111:1737.
Good offices, I:23n; 111:1553, 1554, 

1585, 1634, 1741.
Guaranty. See Guaranty.
Illegal (see also infra Unconstitu

tional), 111:1563-1565, 1567, 1674, 
1723, 1758-1759, 1862. 

Acceptance with notice, 111:1673
1674.

Equitable reimbursement for ex
penditures, 1:144.

Measures resorted to, 111:1649, 
1651.

Implied (see also infra Quasi-con- 
tractual obligations), 111:1732
1761.

Authority of Secretary of War to 
settle, III:1748n.

Carriage of mails, 111:1641-1642, 
1991.

None to pay interest on awards, 
111:1971.

Services requested, 111:1749. 
Impossibility of performance, 

11:893; 111:1561, 1627, 1726,
1738, 1759.

Inability to complete, 111:2016.
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Contracts and concessions—Continued.
Indebtedness,

In situation to be relieved, 
111:1690.

Plus expenses, 111:1690.
Inequitable, 111:1729.
Instalment paid in advance, 111:1759.
Insurance. See Insurance.
Interference, III:1573n, 1721-1732, 

1945.
At signing of armistice, 111:1722.
Bankruptcy resulting, 111:1729.
Between claimant and third party, 

111:1728-1732.
Broker’s, II:1077n, 1078n.
By arrest and detention, III:1728n.
By authorities, 111:1580, 1732.
By blockade, 111:1727, 1803.
By death, 111:1729-1731, 1799.
By exceptional war measure, 

111:1725.
By insurrection, 111:1726-1727.
By “lawful impediments” against 

creditors, III:1728n.
By monopoly, 11:892-893; 

111:1726, 1728n.
By recruitment of laborers, 

11:1448.
By refusal to clear vessel, III :1722n.
By requisition, II:1077n-1078n, 

1251; III:1722n, 1759-1760.
By seizure of vessel, III:1722n, 

1726.
By suspension of railroad service, 

III:1728n.
By threats against agents and 

debtors, III:1728n.
Cable concession, 111:1679.
Cutting contracts, timber, 

11:1478.
Exclusive right of navigation, 

111:1685.
Factory taken over, 11:1529 et 

seq.
Franchise to take tolls, III:1578n.
Illegal contract, 111:1723.
Importation, prohibition upon, 

111:1722.
Inequitable contract, 111:1729.
Insurance. See Insurance.
Knowledge of existing claims, 

11:1479.
Laborers’ contracts, III:1728n.

Contracts and concessions—Continued. 
Interference—Continued.

Lease, 1:362; 11:937; III:1578n, 
1725.

Loan or advance, 111:1646-1647, 
1651.

Property of buyer seized by gov
ernment, 111:1731.

Salaries paid but services impos
sible of utilization, 111:1727. 

Sale of vessel at high price, 11:1033. 
Seizure of debt due claimant, 

111:1724. .
Seizure of property as that of buyer 

where title in seller, 111:1724
1725.

Subcontracts, 111:1722. 
Unintentional, claimant’s contract 

with decedent, 1:781.
Internal debt, 111:1602.
Inventory,

Claimant no part in drawing up, 
111:1708.

Failure to take, 11:916; 111:1705. 
Investment by respondent, 111:1701, 

1712.
Involuntary, 111:1557, 1584, 1608. 
Judicial procedure, absence of, on part 

of respondent, III :1661,1681,1706. 
Judicial sale, rights improperly dis

posed of, 111:1564.
Jurisdiction of claims based on, 

“Arising out of acts committed,” 
III:1594n.

Labor. See Work and labor. 
Laborers. See Employees.
Land for enterprise, 111:1677, 1678, 

1680, 1702.
Lease, 11:1371; III:1578n, 1646, 1650, 

1669, 1725.
Legal acts, in violation of contracts, 

JII:1670.
Legal services. See Legal expenses; 

Services: Legal.
Liability other than that of govern

ment, 111:1571, 1572.
License, alien-enemy, cancelation, 

11:971.
Limit of increase in income, 111:1700. 
Loans,

Between governments, 111:1600
. 1601.

Cost allowed, 111:1600-1601.
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Contracts and concessions—Continued. 
Loans—Continued.

Delay in payment, interest, III: 
1601.

For use. in development, 111:1646, 
1647.

Forced. See Forced loans. 
Interference with effort to obtain 

advances or, 111:1647.
National, 111:1609.

. Private, III :1584.
Receipt not evidence that paid as 

loan, 111:1635.
To officers in official capacities, 

111:1981.
Local law,

Governing debt, 1:223; 111:1604, 
1696-1697, 1976.

U.S., III:1578n.
Loss,

Of document, 11:1483; of oppor
tunity to contract, 1:599; II: 
1033; 111:1802-1803.

Of goods, distinguished from cases 
arising ex contractu, 11:1199
1200.

Losses not in contemplation of par
ties, III:1578n.

Manufacture and supply, 111:1628, 
1743.

Market, public, III:1684n, 1864. 
Materials, supply, 111:1623-1630. 
Method of computation on contrac

tual basis, 111:1742.
Military service. See Military serv

ices.
Mines, 111:1660 et seq.
Money debts (see also Debts; Interest), 

111:1952.
Monopoly. See Monopoly.
Natural and inevitable losses, III: 

1578n.
Net revenue of railroad, 111:1710

1712.
Non-acceptance of property, II:

1623n, 1624, 1627n, 1628. 
Non-delivery,

Absence of inquiry whether would 
accept, 111:1628.

To customers, no evidence of loss 
through, 11:1205.

Non-performance, 111:1627, 1627n, 
1628.

Novation, 111:1588, 1603.

Contracts and concessions—Continued. 
Offer of reward, 111:1642.
Option to work mines, 111:1667.
Oral, 111:1729.
Orders for manufacture, 111:1628, 

1743.
Original takers of bills, 111:1599. 
Pantheon, for constuction of a, III: 

1684n, 1865.
Partners becoming alien enemies, II:

1484-1485.
Payment,

Date to be determined by re
spondent, 111:1614.

Prior to delivery, 111:1743.
Pending, of affreightment, 11:1188, 

1243; 111:1783.
Performance (see also ante Impossi

bility of performance),
Time for, in dispute, 111:1695,1697. 
Uncertainty, 111:1554.

Period in force under law of averages, 
111:1729.

Permission distinguished, 111:1660, 
1720.

Personal, with respect to realty, 
11:1478.

Personal obligations as distinguished 
from governmental, 111:1567, 
1569.

Plans,
Time and money spent where 

failure to approve concession, 
111:1740.

To be delivered to respondent, 
111:1693.

Position prior to breach, 111:1577. 
Postal money orders, 111:1629.
Price in event of redemption, III :1699, 

1700.
Privity, 111:1570-1577.

Agent’s lack of authority, 111:1571. 
Interference with contract between 

claimant and third party, III: 
1728-1732.

Subcontractors, 111:1575. 
Subdivisions, political, 111:1571

1574.
Prize, for sale of, 11:1224.
Property, as, 11:1065, 1071.
Property, private, purchased incident 

to, 111:2023.
Protection, 111:1553 et seq. 

International law, 111:1555.
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Contracts and concessions—Continued.
Protection—Continued.

Methods, 111:1553-1558; good 
offices, I:23n; 111:1553, 1554, 
1585, 1634, 1741.

Tort converted into contractual 
claim by agreement to settle, 
111:1581, 1582.

Public and private debtors compared, 
111:1583.

Public lands, 111:1652-1653.
Public policy, monopoly, 111:1564.
Purchase in market, 111:1599,1602.
Quantum meruit, 111:1742-1743, 1753.
Quasi-contractual obligations (see also 

Unjust enrichment), 111:1732
1761.

Advances made, 111:1758-1761.
Excessive taxes or duties paid, III: 

1733-1734.
Expenditures incurred, 111:1754

1758.
Services performed, 111:1748-1753.
Supplies furnished, 111:1746-1748.
Use or benefit enjoyed, 111:1734

1746.
Work and labor done, 111:1753

1754, 1756-1757.
Quiet enjoyment, meaning, 111:1673.
Railroads, 1:169, 207, 258; III:1578n, 

1586n, 1643n, 1644, 1661n, 1669, 
1690 et seq., 1694, 1704, 1712.

Rate of exchange. See Rate of ex
change: Contracts.

Ratification by government, absence 
of, 111:1632, 1740.

Redemption year, 111:1699, 1700.
Reliance upon credit of contracting 

government, 111:1557.
Rental. See main entry Rental.
Requisition. See main entry Requi

sition.
Rescission (see also ante Cancelation), 

1:207; 111:1655, 1683, 1692;
absence of jurisdiction to order, 
III:1713n.

Reserve for depreciation and renewals, 
111:1711.

Respondent’s contributions to capital, 
111:1701, 1712.

Return of property, absence of juris
diction to order, 111:1713.

Revision, III:1584n.

Contracts and concessions—Continued. 
Revocable or temporary permits, 

111:1660, 1720.
Right to seize assets of revolutionists, 

111:1593, 1595.
Risks assumed. See Risks.
Salaries paid,

In advance, 111:1569.
Services impossible of utilization, 

111:1727.
Sale (see also Sale),

At high price frustrated, 11:1033, 
1382.

Of all or part of cargo as prize, 
11:1224.

Value, 11:1084.
Sand extraction, 111:1718. 
Sculptoring, 111:1756.
Second-hand material used, 111:1720. 
Security. See supra Advances and 

deposits; Guaranty.
Seizure of property. See Seizure. 
Series of transactions, 111:1949-1950. 
Services. See Services.
Settlement by international agree

ment, 111:1581, 1582. 
Severability, III:1562.
Several grantees, 111:1660. 
Shipbuilding,

Requisition, 11:1065 et seq., 1075, 
1079-1086, 1090.

Value, 11:918.
Worth compared with value of 

completed ship, 11:1082.
Ships, requisition of unbuilt, 11:1089

1091.
Silence upon notification of required 

date of completion, 111:1698. 
Similar, basis of valuing new vessel, 

II:1046n.
Sinking fund, 111:1711.
Skill. See Work and labor.
Source of payment, disappearance, 

111:1667.
Speculative, 11:1486; 111:1584, 1699, 

1709. .
Purchase of, 11:1073-1074.

State succession, 111:1663.
Strike, disruption of concession, 

111:1705, 1709.
Sub-lease taken to reduce loss, 

11:1378.
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Contracts and concessions—Continued.
Subcontracts, 111:1575, 1639-1640, 

1693, 1722.
Subdivisions, political. See Subdi

visions, political.
Subject matter evaluated on basis 

of rental, 111:1670.
Subsidies (see also Guaranty), 1:262; 

111:1683, 1684, 1706-1707, 1710, 
1915, 1954, 2012.

Supplies furnished. See Supplies fur
nished.

Surrender of property, subsequent 
difficulty in settlement, 111:1714, 
1716.

Surveys, cost, 111:1682.
Suspicious circumstances surround

ing, 111:1569.
Taxes imposed in violation of, III: 

1661n.
Telegraph, submarine, 111:1679.
Telephone system, 111:1579.
Tender,

Effect on interest, 111:1952.
Refusal, 111:1624, 1628.

Territory not within respondent state, 
111:1689.

Third party, with, 111:1571, 1572, 
1666, 1728-1732.

Timber, 11:1459; 111:1643, 1646.
Time,

For performance, 111:1695, 1697.
Lost, 111:1710.
Wasted, 111:1675-1676.

Time obligation, diversion of reve
nue, 111:1603.

Tolls, collection, 111:1674-1676.
Tortious and contractual aspects, 

111:1577-1583, 1665.
Torts converted into contractual 

claims by agreement to pay, 
111:1581, 1582.

Translating, 111:1562-1563.
Trust, bonds, III:1595n.
Unconstitutional, 1:144; 111:1564,

1570, 1759.
Undelivered goods, difference be

tween contract price and amount 
to be expended on goods, III: 
1629.

Unilateral decision as to—
Breach, 111:1692.
Time for completion, 111:1697.

United States local cases, III:1578n.

Contracts and concessions—Continued. 
Unjustified enrichment. See Unjust 

enrichment.
Unneutral, 111:1563,1748n.
Unpersonal acts of government, 

11:851; 111:1629-1630. 
Unrecognized government, II :850;

111:1565-1570,1629-1630. 
Unrelated items, 111:1788.
Value,

Approximate equity, 111:1690.
Fair rather than contract value, 

111:1742.
Increase in value of labor and ma

terials, 11:1084.
Of property at time of destruction, 

111:1720-1721.
Recital in contract, 11:1535; III: 

1603.
Willing seller and purchaser desir

ing to buy, 11:1084.
Vessels, unbuilt, 11:1065, 1079, 1089, 

1092.
Vested rights. See Vested rights. 
Violation mutual, no intention to 

regard as dissolution, I:145n. 
Violations of trust not connected 

with, 111:1788.
Voluntary, 111:1555, 1557, 1595, 1633, 

1642.
Waiver, *

Bv claimant of non-performance, 
111:1994.

Of authorization to begin work, 
111:1676.

Of contractual remedy where resort 
to diplomatic intercession, 
111:1703.

War, effect, 111:1561, 1622, 1667, 
1759,1898-1899.

Anglo-American doctrine, 111:1560. 
Bonus earned prior to outbreak of 

war, 111:1562.
Continental doctrine, 111:1560. 
Dissolution, 111:1745.
Impossibility of performance, III 

1561, 1627n, 1726.
Insurance, 111:1559-1560. 
Internment of party, 11:1561. 
Partnership. See Partnership: War, 

effect.
Personal services, 111:1561.
Rental, 111:1559.
Severability, 111:1562.
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Contracts and concessions—Continued.
War, effect—Continued.

Treaty of Versailles, 111:1561.
Work and labor, 111:1562-1563.

War supplies, 111:1592-1593.
Waterways, 111:1674 et seq.
Willing seller and purchaser desiring 

to buy, 11:1084.
Winding up business, 111:1645.
Work and labor. See main entry 

Work and labor.
Working expenses, items properly in

cluded, 111:1711-1712.
Works executed, 111:1710, 1756

1757.
Wrongful death of party to contract, 

111:1729-1731.
Corporation:

Fraudulent reorganization, 111:1681.
Nationality, 1:129-132; 111:1683,

1703n.
Assignment of debt by British com

pany, practically entirely 
owned by Americans, to Amer
ican company after claim arose, 
111:1685.

Controlling interest held by non
nationals, III:1643n.

Domestic, nearly wholly owned by 
corporation of claimant state, 
111:1694, 1696, 1703n.

Incorporation in claimant state, 
practically owned by nationals 
of respondent state, 11:1425.

Majority of stock owned by na
tionals of claimant state, 
111:1602.

Majority stockholder in foreign 
corporation, 111:1804.

Shareholder of foreign subsidiary, 
111:1795.

Payment, 111:2045.
Proportionate share in, recovered, 

111:1683.
Shareholders, claim based upon un

paid dividends, 111:1571; indirect 
losses, 111:1794-1795.

Subsidiary, foreign, 11:1529; III: 
1794r-1795.

Cost:
Brokerage charges paid middleman, 

as part of, 11:945.
Construction. See Vessels: Cost of

construction.

Cost—Continued.
Extra, in discharging vessel taken in, 

11:1157, 1158.
Goods,

Artificially low prices fixed by 
government, 111:1812.

Items entering into, 111:1812-1813. 
Subsidies paid, 111:1812.

Increase in, of materials and work
manship, 11:1500.

Investigation by government, III: 
2024n.

Of reproduction new, 11:1548; III: 
1675.

Original (see also Original cost; and 
under Cargo and Vessels), less 
depreciation, allowed for goods 
destroyed, 11:948.

War, prolongation of, 111:1772-1775.
War, U.S. against Germany, claim 

not made, 1:719-720.
Costs (see also Expenses; Legal ex

penses), 111:1682, 2024r-2031.
Absence of jurisdiction to allow, 

111:2029.
t Allowed, I:314r-315, 111:2024-2027.

Arbitration. See Arbitration: Ex
penses.

Court, 111:1787.
Created by statute in civil actions, 

111:2029.
Crown, payment by, III:1922n, 

2024n.
Deposit, 111:2030.
Disallowed, 111:2027-2029.
Discretion of court, 11:1353.
Exaggeration in preparation of claim, 

111:2028.
Fraud in preparation of claims, II: 

1433n.
Incurred in defraying rights, evidence 

of payment required, II: 1183.
Interest (see also Interest), 111:2004.
Jurisdiction to determine, 11:1542; 

111:2030, 2038n.
Legal, original detention proper 

though mistaken, 11:860-861.
Mixed Claims Commission, U.S. and 

Germany, 1922, 111:2029.
On appeal, 111:1717.
Papers thrown overboard, 11:1348.
Payment, evidence, 111:2025.
Permanent Court of International 

Justice, 111:2029.
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Costs—Continued.
Preparation of claim (see also under 

Expenses), 111:2004, 2024;
authentications, 11:948.

Prize cases, III:2024n.
Testimony, 111:2029, 2030.
Unlawful capture in absence of prob

able cause, 111:2011.
Cotton, used for beds, paid for as hospi

tal stores, 11:1457.
Counterclaim or set-off, 1:248 et seq.

Adjustment of claims between states, 
1:248; III:2047n.

After award, attempt to set up, I: 
267-268.

Against liquidated claim, III:1582n.
Brokerage charges arising out of 

transaction, 1:266.
Cancelation of mutual liability, 

111:1680.
Expense incurred by seizure of vessel, 

1:265.
Failure to make defense when claim 

arose, 1:274.
Indebtedness of claimant, 1:257; 

111:1650.
International tribunal, where not 

pleaded in prior litigation, 1:273.
Loss fault of owner set off against loss 

of profits, 11:1236.
Not res judicata where not pleaded, 

111:1689.
Permanent Court of International 

Justice, 11:1541-1543.
Prior payment, 111:1601.
Same or similar incident, 1:257.
Series of orders, I:272n.
Three different collisions, damages 

offset, 1:251.
Treasury Department claim filed 

against judgment of Court of 
Claims, 1:274.

Unliquidated, I:272n.
County, claim by, I:81n; 11:1417.
Cour de Cassation consulted, 1:3.
Courts (see also Authorities, acts of: 

Judicial):
Decision or order not enforced, 1:75, 

78, 198, 362; 11:929-930.
Disputes normally within jurisdiction, 

11:1471.
Failure to protect property during 

litigation, 1:205; 11:852.
Pseudo-court, I:83n, 338.

Courts—Continued.
Real property, jurisdiction, 11:1463, 

1471, 1473, 1475, 1480, 1483.
Credit:

Endangered, 111:1818.
Impaired prior to wrongful act, 

111:1820.
Indefinite and uncertain loss, 111:1820.
Injury, loss, or suspension, 1:71, 259, 

320n, 324, 718, 778; 11:947, 1452; 
111:1659, 1709-1710, 1788, 1789
1790, 1819, 1821, 1915, 2012, 
2023, 2026.

Reduction in sales abroad as result of 
compromising credit, III:1819n.

Creditors (see also Payment):
As claimants, III:1862n.
Claim of alien creditors of a national 

against his government disal
lowed, 11:840.

Interests, not before tribunal, 
III:1704n.

Nationality, I:644n.
Credits, private property, 111:1606.
Crew:

Compelled to remain on seized vessel, 
11:1130, 1275.

Detention, 11:1249, 1276.
Employment, loss, 11:1036.
Lay of, on fishing vessels, 11:1255, 

1257.
Lodging, 11:1275.
Maintenance, 11:1339-1340; 111:2015.
Nautical instruments, 11:1330.
On leave, acts of, 1:517; 11:845.
Personal property, 11:1036, 1330.
Prospective personal earnings, II :1244.
Reasonable market value of personal 

effects, 11:1236.
Specially trained and services lost, 

11:1343; 111:2013.
Transportation. See Transportation.
Unsupervised, 11:845; 111:1769.
Wages. See Wages.

Criminal accusation, arbitrator without 
jurisdiction, 111:1706.

Crippled for life, 1:543, 570, 588, 633, 
634.

Crops, 11:1448-1457.
Actually destroyed or used, 11:1450, 

1455n.
Compared with average of past 

years, 11:1375.
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Crops—Continued.
Costs deducted, 11:1450, 1455n;

III: 1848.
Decision to give up cultivation, 

111:1847.
Destruction by armedmen, 111:1789.
Destruction to prevent falling into 

hands of enemy, 11:1431-1432.
Effect of introduction, on land values, 

111:1678.
Existing, 11:1385, 1454n.
Failure to gather, 11:1453.
Field in blade worth less than in ear, 

111:1838.
Flooding of land, 11:1385.
Forced abandonment of plantation, 

11:1450.
Future, 11:1450, 1454n.
Growing, 11:1385, 1450, 1452, 1454n- 

1455n; 111:1770, 1780, 1847.
In ground with prospect of harvest, 

111:1844.
Inability to harvest owing to inse

curity of district, 111:1846-1847,
Judicial notice of damage by troops, 

11:1451.
Laborers, interference. See Em

ployees.
Loss, 11:830, 965, 1385.

Compared with supply of livestock 
and implements, 11:1453.

Laborers recruited, 11:957.
Market value of crop in field, II: 

1455n.
Matured, 111:1846.
Pending:

As perjuicios, 11:1452; 111:1789.
Harvest, 11:1448, 1452, 1454n,

1455n.
Perennial plantings, III:1789n.
Preparations for harvest made, 

11:947.
Profits, III :1844 et seq.

About to be realized on second 
crop, 11:1452.

Prospective, on existing as dis
tinguished from future, II: 
1454n; “too remote”, 11:1448.

Remote loss, 11:957; 111:1780.
Requisitioned, price of cotton grown 

in neighborhood allowed, 11:906.
Revolutionists, successful destruction 

by, 11:1418.

Crops—Continued.
Second crop about to be harvested, 

11:1452; 111:1847.
Uncertain elements, 111:1846. 
Unharvested, II :1452.
Used by forces, II:1455n.
Weeds, inability to remove, 111:1780. 

Currency (see also Money), payment in 
currency of claimant state, I:747n. 

Custodian (see also Sequestration), 
obligation, 1:205,206n.

Customary rights, interference, 11:1369. 
Customers, loss. See Business: Cus

tomers.
Customhouse fees, II :1263.
Customs:

Authorities. See under Authorities, 
acts of.

Duties. See Duties.
Laws, change in, not ordinarily basis 

for claim, II :895.
Receipts,

Charged, 111:1663.
Diversion, 111:2001.
Hypothecated or assigned only by 

sovereign, 111:1666,
Security, III:1586n, 1587, 1603, 

2036.
To satisfy bonds given in payment 

of claim, 111:2036.

Damages (see also Bases of damages): 
Definition, I:vi, 6.
Distinguished from “perjuicios”, II:

1454n; 111:1789.
Meaning, 11:1416.

Damnum absque injuria, 11:890, 894, 
1007; III:1768n.

Damnum emergens (actual loss sus
tained) (see also Actual loss),
11:1162; 111:1657, 1692, 1693, 1697, 
1709, 1786, 1816, 1838, 1839, 1851, 
1952.

Data collected:
Charter-parties, as to, 11:1290, 1292. 
Cost of construction of different types 

of vessels, 11:1029.
Personal property, local prices col

lected, 11:960-961.
Questionnaires submitted to inhab

itants, 11:1375.
Rate of depreciation of vessels, 

11:1029.
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Data collected—Continued.
Shipping and insurance, 11:1290,1292.
Statistics used in determining amount, 

11:1278.
Tonnage values, 11:1040, 1044, 1050, 

1308.
Date to which damages allowed, “up to 

rendition of decree”, 111:1671-1672.
De facto authorities, acts of, 111:1565

1566, 1679, 1691, 1945.
De facto ownership and control, 1:157.
De facto possession, 11:915.
Dejure government. See Revolutionists: 

Successful.
Dead, left for, 1:585.
Death claim, 1:637 et seq.

Ability of decedent considered, 1:681.
Accidental death, based upon, I:16n, 

654, 655, 658, 673, 749, 751, 805; 
act-of-grace payment, 1:219-222.

Accumulations, probable yearly, con
sidered, 1:741.

Acquittal of person charged with 
murder, I:49n, 655, 657, 748, 754.

Actio personalis moritur cum persona, 
1:637.

Acts of grace,
Amounts comparatively small, I:

796.
Payment as, 1:745-777, 823-825.

Actual loss flowing from state’s delin
quency, 1:736.

Affection, 1:661.
Age considered, 1:741.
Amnesty granted murderer, 1:811.
Amount, local statutes and decisions, 

I:637n, 638.
Anguish, 1:671, 721.
Annuity, amount sufficient for pur

chase of, 1:660, 674, 679.
Arbitrary amount allowed, 1:736-745.
Attempt to apprehend deserters, 

death during, I:667n.
Aunt, death of, I:649n.
Average amount claimed, I:793n, 826; 

average amount allowed, 1:826.
Average percentage recoverable, I: 

793.
Basis of indemnity, 1:639.
Blood money, 1:705, 725, 726n.
Boxer indemnity claims, British, I: 

667; U.S., 1:740-745, 822.
Brother, 1:680, 688, 696n, 698, 700, 

765, 783, 784, 816-818.

Death claim—Continued.
Burden of proof, 1:639.
Canadian Claims Commission, World 

War, I:683n.
Capitalization of amount to yield 

annual revenue, 1:660, 674, 679.
Character of decedent considered, 

1:681.
Child,

Adult, parent as claimant, 1:670, 
674,675,681,685,687,689,695, 
696,697,701,737,738-739,750, 
782,783,795,806-812.

As claimant, for death of parent, 
1:649, 651, 691-693, 696n, 812
816.

Infant, death of, 1:694, 696n, 697, 
708.

Effect on mother’s mind and 
health, 1:708.

Children of decedent, number con
sidered, I:683n.

Civil law, 1:637.
Collection of indemnity from natives, 

1:724, 725, 727.
Common law, 1:637.
Companionship, deprivation of, 1:661.
Compromise settlements, 1:736.
Conclusions as to amounts, 1:7^2-796.
Condition in life considered, 1:741.
Consul, 1:136, 713, 732.
Contract, unintentional interference 

with, as result of death, 1:781.
Contrary to rules of mission to pre

sent, 1:37.
Crew members, 1:711-712.
Crime committed by official, 1:709.
Date arises, 1:640-641.
Daughter, claim based on death of, 

1:686, 687, 697, 737, 807-810; 
claim by, 1:689.

Decedent in U. S. Navy, 1:675, 676, 
711.

Degree of laxity of state in relation 
to amount allowed, 1:734.

Degree or character of crime, effect on 
amount, 1:709.

Dependents (see also infra Methods 
of estimating indemnity: Ex
pected contributions), claim for 
benefit of, 1:640.

Devotion as item, 1:661.
Direct and indirect responsibility, 

1:639.
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Death claim—Continued.
Discretion of claimant state, 1:639.
Domestic law, I:637n, 793n.
Earning power considered, 1:661, 

683n.
Earnings, impossibility of turning 

over to dependent, 1:672; prob
able, considered, 1:741.

Education, of decedent, 1:790; super
vision of, loss, 1:649, 691-693.

Employees’ Compensation Act of 
September 7, 1916, I:800n.

Employee’s compensation paid, I:17n, 
638n.

Employment of decedent, 1:672, 683n.
Estate,

Amount received from, considered, 
I:706n, 708.

As claimant, 1:82-84.
Expenses. See under Expenses.
Income from, continued, 1:688, 693, 

706.
Nationalty. See Nationality: 

Death claim.
Not based on loss to, I:83n.
Right to indemnity not an asset of, 

1:640.
Evaluation of wrong, 1:716 et seq.
Execution after summary trial by 

court martial, 1:711-712.
Execution of guilty demanded, 1:723.
Execution without trial, 1:740, 814.
Expectation of life considered, 1:661, 

663, 667, 684.
Expenses, 1:788-791, 791n; 111:2006.
Father,

Death of, 1:687, 689, 690, 691, 693, 
812-815.

For death of children, 1:675, 638n, 
696n, 708n, 811.

Feelings and reputation of deceased, 
1:787.

Fortune, failure to recover, on account 
of, 1:785.

Funeral ceremonies required, 1:715.
Gangrene, 1:674; 111:1791.
Gifts, probability of continuance, 

1:784.
Grandfather, as claimant for death of 

infant granddaughter, I:696n.
Grief, 1:41, 43, 49n, 51, 627, 671, 700, 

721, 777-780. •
Hastening of death, I:84n, 731, 814.

Death claim—Continued.
Home, comfortable, maintained by 

decedent, I:692n.
Husband,

As claimant, for death of wife, 
1:687,688,693,694n-695n, 702, 
795, 80^-805.

Death of, 1:685, 686, 688, 690, 691, 
692, 693, 695n, 737, 796-803.

Illness, lingering, 1:681.
Income from property of decedent 

continued, 1:688, 693, 706.
Income of decedent, probable in

crease of, 1:561.
Indignity and grief, 1:700, 779.
Infant, death of, 1:697, 708, 805.
Insane person responsible, 1:658.
Insanity of claimant, 1:699.
Insult to state through murder of 

consul, 1:714.
Insurance. See Insurance.
Interest. See Interest.
International wrong, necessity, 1:638, 

651.
Life, evaluation, 1:682, 704-716;

statistics as to length of, 1:40,684.
Life-expectancy and present-value 

tables, weight to be attached to, 
1:684.

Local law,
Amount not dependent upon, 

1:638.
Diversity as to amounts payable, 

I:637n.
Lord Campbell’s Act, 1:637.
Losses resulting to claimant, 1:682.
Lusitania cases, 1:684 et seq., 793n, 794.
Lynching, 1:642.
Memorial service demanded, 1:714.
Mental and physical well-being af

fected by death of son, 1:697.
Mental suffering. See Mental: Suf

fering.
Methods of estimating indemnity, 

1:659 et seq.
Evaluation, of life lost, 1:682, 704

716; of wrong, 1:716 et seq.
Expected contributions {see also 

infra Pecuniary loss), 1:651, 
659-704, 740.

Absence, I:649n, 695 et seq., 722. 
Continuance, 1:784.
Grotius on “worth” of, 1:659.
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Death claim—Continued.
Methods of estimating indem

nity—Continued.
Expected contributions—Con.

Not the equivalent of decedent’s 
annual wage, 1:675.

Other elements, 1:661. 
Presumption, 1:675, 680. 
Profession of decedent and suc

cess, 1:782.
Rutherforth on “worth” of, 1:659. 
Sole support, 1:662.
Support, inquiries made as to, 

1:665.
Minor,

Claims by, 1:649, 651, 812-815. 
Death of, I:696n, 795, 805.

Mixed Claims Commission, U.S. and 
Germany, rules, 1:682.

Mobs, riots, etc., 1:751-777, 796, 
819-822.

Mohammedan law, 1:638.
Mother,

As claimant, 1:670, 671, 674, 675, 
681, 808-810.

Death of, 1:686, 689, 691n, 692, 
696n, 812-815.

Nationality. See Nationality. 
Negligence, death the result of, I:16n. 
Non-dependents, 1:695 et seq.
Officers as distinguished from mem

bers of crew, 1:711-712.
Official position of decedent, effect, 

1:709 et seq.
Original and not derivative, 1:640

641, 648, 650.
Pain of decedent, 1:682.
Parent,

Claim by, for death of child, 1:805
812.

Death of, 1:690, 692, 697, 795, 
812-815.

Payment, entitled to immediately, 
111:1985.

Pecuniary loss (see also supra Meth
ods of estimating indemnity: 
Expected contributions): .

Alone considered, 1:671.
Necessity of showing, 1:639.
Where estate of decedent source 

of income, 1:688-689, 693, 706. 
Personal loss of claimant, I:83n-84n. 
Personal services, value of, 1:682. 
Policeman, killing of, 1:710.

Death claim—Continued.
Probability of life, 1:40, 684.
Property loss, I:84n, 649, 707-708. 
Protection, failure to afford, 1:24-25. 
Provocation by deceased, 1:218. 
Punishment of guilty required, 1:715. 
Punitive or exemplary damages, 1:683, 

701, 716-733, 740.
Receipts,' possible loss at time of, I:

785.
Reprisals, 1:715.
Reputation of deceased, damage to, 

1:787.
Responsibility, tests, 1:651.
Result of wrongful act, 1:659.
Risk, assumption of, 1:34-35.
Salary of decedent considered. See 

supra Earning power considered. 
Seamen, 1:711-712.
Sentimental, not susceptible of money 

measurement, 1:671.
Seriousness of international offense, 

bearing on amount, 1:734.
Shock, 1:661, 682, 777-780.
Sister,

Claim by, 1:47-48, 680, 819.
Death of, 1:685, 816-818.

Social position of decedent, 1:709 et 
seq.

Son,
Claim by, I:48n, 51, 57n, 649, 650, 

685, 686, 687, 688, 689, 690, 
691, 692, 706n, 709n, 765, 781, 
812-816.

Death of, 1:670-671, 674, 681, 6^9, 
694, 695, 696, 697, 698, 700, 
738, 762-763, 780, 782, 783, 
805-811.

Source of income, 1:688, 706. 
Speculative losses, 1:781-786. 
Standard of living in area, 1:664, 678

679.
Suffering, by claimant, 1:682; by 

decedent, I:83n, 671, 682, 721,
786.

Support,
Child deprived of, 1:649. ■
Contributed by alien decedent con

sidered, 1:685.
Survival of right of action, 1:637. 
Tabular analysis of amounts re

covered, 1.792-826.
Theories of measuring, 1:39, 40-45. 
Time, loss by decedent, 1:787.
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Death claim—Continued.
Training by decedent, child deprived 

of, 1:649.
Traumatic tetanus, 111:1791.
Uncertain losses, 1:781-786.
Uncle, death of, 1:698.
Unemployment of decedent, 1:672.
Wages, expectancy of claimant with 

respect to, 1:675.
Widow,

And children, for death of husband 
and father, 1:676, 678, 795, 
796-799, 799-803.

For death of husband, 1:795, 796
799.

Separated from decedent at time of 
death, I:48n-49n, 695n.

Wife, death of, 1:687, 688, 693, 694, 
702, 795, 804r-805.

Will, amount recovered not dis
tributed under, 1:84n.

Death of claimant prior to payment of 
award, 111:2040.

Death penalty, not inflicted by state, 
1:651.

Death wound, 111:1791.
Debtors (see also Debts):

Disappearance, 111:1723, 1823-1824.
Loss, of accounts with respect to, 

11:964-965; result of default 
brought about by revolution, 
11:954.

Public and private compared, III: 
1583.

Threats against, III:1728n, 1806.
Debts (see also Contracts and conces

sions; Debtors):
Acceptance of bonds, 111:1588, 1589.
Accounts, disappearance, III.T806.
Bills payable at sight or deferred 

sight, 111:1782.
Capable of payment through con

tinued solvency of debtors, III: 
1824.

Collectable at subsequent period, 
111:1806.

Collection, 111:1555.
Commission for procuring remittance 

to place of payment, payable by 
debtor, 111:1879.

Death or disappearance of debtors, 
111:1723, 1823-1824.

Debtor, forbidden to pay, 111:1828
1829; insolvent prior to dis
turbances, 111:1809.

Debts—Continued.
Demand for payment. See Demand. 
Destruction of debtor’s property, 

111:1807.
Documents evidencing, III:1768n. 
Hotel bills, 111:1783.
In position to be relieved, 1:1^96; 

111:1690.
Inability to collect, 111:1713-1714, 

1727, 1782-1783, 1806-1810. 
Insolvency of debtor, 11:954; III:

1766n, 1769n, 1807-1809, 1823. 
Interest on loans, 111:1783.
Loss,

Clearly established, 111:1783.
Of use of money in hands Of seques

trator, 111:1725.
Merges in judgment, 111:1884.
Mixed Claims Commission, U.S. and 

Germany, 1922, 111:1795 et seq. 
Negotiable instruments not met, 

loss clearly established, 111:1783. 
Notes or obligations, 11:965.
Old Colombian, 111:1600.
Ordinary, 111:1808-1809.
Paid by sequestrator, deducted, II: 

897.
Partial payment, acceptance, III: 

1707.
Private property, 111:1606.
Public (see also Bonds), 111:1663, 

1666.
Rate of exchange. See Rate of ex

change.
Security sufficient, III: 1783.
Seizure, 111:1724.
Sequestration, payment in depreci

ated currency, 111:1892-1894. 
Threats against debtors, III:1728n, 

1806.
Unpaid dividends, 111:1571.

Decision (see also Award), non-enforce
ment, 111:1785.

Declaration of Paris, 1856: Carriage of 
enemy goods on neutral vessel, II: 
1158.

Deductions,. arbitrary, mining custom, 
in estimating quantity of produc
tion, 11:893.

Deed. See under Real property.
Default one year after close of account, 

111:1712.
Defective child, born as result of injuries, 

1:561.
Defense, failure to permit, 1:740.
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Defenses. See Claimant: Acts of; Con
tracts and concessions: Defenses. 

Degradation, 1:778.
Delay (see also Demurrage; Denial of 

justice; Detention; and Lapse of 
time):

By government in leaving dispute as 
to customs unsettled, 11:831. 

Delivery of vessels under contract, 
111:1626-1627.

Demand for payment. See Demand; 
Interest: Delay.

Discharge of cargo, 11:1017, 1194
1195, 1284.

Fault of decedent, 111:1636,1637.
Force majeure, 111:1677.
Judicial authorities, 11:1142, 1143; 

111:1786.
Presentation of claim, I:241n, 618; 

II:1317n.
Settlement of debt, 111:1709, 1710. 
Unexplainable, in prosecution, I:57n. 
Unnecessary in investigation, 11:1342. 
Unreasonable, absence of, 11:1351. 
Vessels. See Vessels.
War, attributable to, 11:1017, 1158, 

1194-1195.
Delirious and unconscious as result of 

personal injury, 1:603.
Demand:

Application for payment, 111:161 In, 
1633, 1684.

Civil law, 111:1952.
Detained property, 11:865, 866, 905. 
Effect of non-performance, 111:1947

1948.
Failure to give notice of claim, 

111:1951 et seq.
Interest, effect on. See Interest: 

Demand.
Oral evidence, 111:2002.
Unnecessary, 111:1601, 1949.
Urgency of, factor in determining 

market value, 11:1285, 1529. 
Demurrage (see also Detention of prop

erty) :
Cargo, not a charge against, 11:1154. 
Claimant’s own vessel carrying full 

freight, 11:1144.
Deduction,

For time lost, 11:1059.
Of days to discharge and take on 

cargo, II:1185n, 1218.

Demurrage—Continued.
Delay,

In adjudication by judicial au
thorities of vessel rightfully 
seized, 11:1142.

In consequence of war or revolution, 
11:1017.

In putting vessel in dry dock, 
11:1060.

Detention, fair demurrage the stand
ard, 11:1183.

Disallowed, 11:1017, 1156. 
Employment but for injury, proof, 

11:1256.
Freight less expenses, 11:1144.
From capture until could return to 

place of capture, 11:1256.
Interest in lieu of, 111:2004.
Meaning, 11:1019.
Not limited to period of detention, 

11:1256.
Profits, average net, on trip for 

season, 11:1144.
Provisions, value of, included in, 

11:1332.
Rate,

At place where detention occurs, 
11:1057.

Of market hire of another tug, 
11:1064.

Stipulated in charter, 11:1284. 
Repairs,

During, 11:1053, 1055, 1056, 1057; 
111:2011.

Others made, 11:1058.
Use of—

Other tugs belonging to same 
owners, 11:1064.

Vessel, for deprivation of, 11:1125, 
1256; III: 1853; measured by, 
11:1144.

Vessel,
Doing general carrying business, 

11:1144.
Not earning freight, II:1144n. ■ 

Denial of justice (see also Authorities, 
acts of: Judicial; Investigate,
failure to; Prosecute, failure to; 
Punish, failure to), 1:8, 12n, 16 
et seq., 23n, 79, 518, 734-736, 738
739; 11:1355; 111:1555, 1572, 1768n. 

Abuse of judicial authority, I:13n.

/
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Denial of justice—Continued.
Acceptance of court decisions unless 

obviously unreasonable or un
just, 11:1359.

Actual loss flowing from state’s delin
quency, 1:736.

Bad faith, negligence, or gross injus
tice, absence of, I:295n.

Bankruptcy caused, 111:1787, 1788.
Broad sense, I:24n, 38.
Calvo clause, 111:1580.
Contracts, 111:1555, 1558.
Corruption, 11:1359.
Court decision,

Failure to give effect to, 1:77, 78;
111:1785-1786, 1816.

Illegal and corrupt, 1:73.
Court order, refusal of official to com** 

ply with, I:13n.
Decision not impartial, 11:1359.
Definition, I:24n, 38, 53; 111:1786.
Delay, undue or unjustified, 1:17, 

324-325, 341.
Diligence, lack of due, 1:52.
Discrimination, 111:1555, 1557.
Disguised refusal to render justice, 

111:1786.
Error, 11:1359; 111:1817.
Escape from prison, 1:77.
Execution without trial, 1:740.
Failure, to arrest guilty, 1:309-310; 

11:853; to follow law, III:1613n; 
to prosecute or punish, 1:79, 547, 
738-739.

False charge, I:295n.
Form rather than substance followed 

in proceedings, 11:1411-1412.
Fraud, 11:1359.
Higher award in another case, effect, 

11:1094.
Intentional, 111:1786.
Investigation slow, I:295n, 299.
Irregularities in court proceedings, 

1:273, 295n, 329, 330.
Laws, sentence contrary to, I:13n.
Misconduct, alleged, I:295n.
Notorious injustice, I:13n.
Pardon, 1:79.
Penalty, commutation of, 1:77; fail

ure to enforce, 1:75, 77.
Procedure illegal. See under Arrest, 

detention, or imprisonment.
Proof required, 1:290, 295n.
Pseudo-court, I:83n.

Denial of justice—Continued.
Punish, failure to, 1:52.
Beal property, 11:1355.
Remedy, absence of adequate, 

111:1555; denial of, 111:1557; 
non-existence, 1:14.

Rulings of court characterized by 
ability, 1:754.

Sentence, failure to enforce, I:534n, 
535n.

Shades, effect on amount, 1:43, 46, . 
53, 79, 734.

Sovereignty, effect of limitation on, 
II:1383n.

Tests of responsibility, 1:651, 653, 
655, 656.

Theories of measuring damages, 1:39 
et seq., 734-735.

Trial,
Contrary to law, 111:1815.
Institution of, insufficient, 1:556.

Unfair decision, 111:1868.
Unrelated losses, 111:1788.

Dent Act, II:977n; 111:1723.
Dependent persons, 1:235.
Deportation. See Expulsion.
Deposit (see also Contracts and conces

sions: Advances and deposits;
Guaranty):

Bank, 111:1782,1795 et seq.
By respondent, 111:1603, 1704n, 1972.
Costs, 111:2030.
Detention, none where not entitled to 

withdraw, II :863-864.
Escrow, pending decision, 1:715; 

111:1710.
In foreign bank, suit brought in 

another country, rate of ex
change, 111:1886.

In telegraph office, 111:1782.
Depositary, care required of, 1:205, 

206n; 11:898.
Depreciation:

Amount necessary to restore property 
so as to maintain at level of 
efficiency, 11:1505-1506.

Bank notes, 111:1891-1892.
Based on original cost, 11:1508, 1509, 

1510.
Bonds, 111:1698, 1796.
Buildings, 11:1499, 1500,1504, 1505.
Cargo. See Cargo: Depreciation.
Currency during war, III:1765n.
Deduction, 11:948; 111:1675. •
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Depreciation—Continued.
Discontinuance, when cost less sal

vage value recovered, 11:1509.
Distribution,

Sinking-fund method, 11:1513.
Straight-line method, 11:1513.

Embargoed property, II :878.
Equipment, 11:955; 111:1720.
Estate during war, II:865n.
Excavations, caused by, 11:1492.
German mark during first World War, 

111:1886.
In determining rates for public utility, 

11:1505-1515.
Livestock, 11:1228.
Locomotives under control of authori

ties, 1:205; 11:939; 111:2014
2015.

Millinery, 111:1783.
Nature and function of allowance, II: 

1505-1506.
No regularity, 11:1508.
Pipe line, 11:1446.
Property sold to be replaced, 11:937.
Rate of exchange. See Rate of ex

change.
Real property, 11:1437, 1441, 1442," 

1443; 111:1783, 1818.
Requisitioned property, 11:905.
Scale for buildings used, 11:1500.
Scrip for land, 111:1755.
Sequestrated property, II :897.
Small grants of land, by, 11:1437.
Stock in trade, 111:1782, 1823.
Stocks or bonds, proof of injury by 

detention, 111:1902-1903.
Under control of government officials, 

1:205; 11:939; 111:2014-2015.
Unused property, 1:205.
Use, 11:942.
Value of silver, effect on prices, III: 

1652.
Vessels. See Vessels: Depreciation.

Destruction of property, 11:944-956,
1411, 1412.

Ample time to save, II:1433n.
As act of public utility, III:1684n.
Because of previous and deliberate 

occupation for public benefit, 
during war, 11:859.

By mob, I:756n.
By order of officer, 111:1736-1737.
By soldiers. See under Authorities, 

acts of: Military.

Destruction of property—Continued.
By third party to prevent seizure, 

111:1804.
By troops under command of officer, 

11:1430-1431, 1456.
Commandeered by state, II :954.
Disallowance for, instances, II :944.
Export goods, contract price, 11:951.
Imported goods in warehouse, II :948- 

949.
In public interest, III:1684n, 1870.
Military measure, 11:845, 849, 859, 

1432, 1457, 1458; 111:1770, 1804.
Real property, 11:1413-1418.
Revolution, during, purposely and 

needlessly, 11:944.
Sample garments, 11:949.
Security, held as, 11:951.
To prevent, conflagration, 11:944, 

1429; falling into hands of enemy, 
11:850, 1429-1432; 111:1804;
spread of disease, 11:1433-1435; 
111:1736-1737; use as shelter by 
enemy, 11:1432.

Unnecessary, 11:944; 111:1691-1692.
Value at date of, 11:844, 1285; III: 

1720-1721, 1824.
Vessels. See Vessels: Destruction.
War, during. See under War or in

surrection.
Detention of person (see also Arrest, de

tention, or imprisonment), 11:1249,
1276.

Detention of property (see also Delay;
Demurrage), 11:859-896.

Cargo, 11:1196, 1197, 1221, 1231
1233, 1235.

Cost at port of embarkation plus a 
reasonable percentage for 
profit, 11:1235.

Damages for, not a charge against, 
11:1154.

Percentage on capital employed in 
purchase and maintenance, al
lowed, 11:1221.

Damage occasioned by idleness, II: 
862.

Demand for return, II :865, 866.
Demurrage disallowed where owners 

contemplated cargo would be de
clared contraband during voyage, 
11:1156.

Deposit, where not entitled to with
draw, 11:863-864.
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Detention of property—Continued.
Duties paid as result of, 11:1222.
Duty to deliver or permit delivery, 

necessity, 11:864.
Enemy, payments to prohibited, 

11:865.
Estate, no obligation to transmit 

share to heir, II :864-865; not de
tained where amounts not re
mitted when possible, 111:1903
1904.

Expenses. See under Expenses.
Exportation of capital prohibited, 

11:865.
Fishing vessels. See Fishing vessels.
For seizure and unlivery of enemy 

cargo, 11:1157-1159.
Freight, allowed for, 11:1146, 1227.
Guarding, expense of, 1:264; 11:1055.
Inability to remove, distinguished, 

11:863.
Insurance during, cost of, allowed, 

11:1319, 1333-1334.
Interest in lieu of damages, 111:2004.
Legal though mistaken action of 

police, 11:860-861.
Probable cause. See Probable cause.
Profits,

Decrease in, not necessarily basis 
for claim, 11:829-830.

In interim where claimant would 
have used, 11:943.

Proof of injury, 111:1902-1903.
Refusal to permit goods to be moved 

to interior, 111:1841.
Unreasonable, 111:2029.

Prior to seizure of enemy cargo, 
11:1152.

Though seizure upon probable 
cause, 11:1142-1143.

Vessels. See Fishing vessels; Vessels: 
Detention.

War, result of, 11:830.
Warehouse charges, extra, 11:1222.

Devastation, treaty provision control
ling, 11:1246.

Diabetes, as result of injury, 1:560, 
629, 633.

Difficulty of measuring amount, not an 
obstacle to allowance of indemnity, 
1:777-778.

Diligence:
Due, lack of, 1:52.
Failure to afford protection, 1:33, 34.

Diplomas, loss, 111:1783.
Diplomatic officers, treatment apper

taining to status, 1:366.
Direct loss (see also Indirect loss), 

111:1766, 1777, 1781, 1786, 1787. 
Agreements or acts stipulating pay

ment, III:1766n.
Allowable, only for, 1:76.
Breach of contract, 111:1577, 1782. 
Buildings destroyed or damaged, 

111:1781, 1782.
Cargoes destroyed, 111:1773. 
Compulsory service of vessel, 11:1254

1257.
Consequential damage, 111:1771.
Cost of execution of decision, 

111:1787.
Crops destroyed or wasted, 111:1770. 
Crops during enforced abandonment, 

11:1450.
Documents evidencing debt, III: 

1768n.
Expert survey to determine loss, 

111:1781, 1782.
Fences destroyed, 111:1770.
Houses destroyed, 111:1770.
Incurred through enforced use of 

vessel, 11:1256.
Mixed Claims Commission, U. S. and 

Germany, 1922, 111:1793 et seq. 
Property taken, destroyed, or burned, 

111:1770.
Repairs, 111:1781, 1782.
Revolution, result of, 11:951. 
Securities not recovered, 111:1787. 
State, 1:284.
Temporary housing, 111:1781, 1782. 
Torts, 111:1771.
Vessels, destruction, 111:1773.
Wages, 111:1814.
War expenditure of government, 

111:1781.
Direct responsibility (see also Responsi

bility), I:49n-50n.
Disappearance:

Debtor, 111:1723.
Guilty person after sentence, 1:77. 
Property, 11:898; 111:1782.
Source of payment, 111:1667.
Vessel, 11:1016.

Disavowal, failure of authorities to 
make, 1:71; 11:1452; 111:1790.
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Discomfort: Arrest, detention, or im
prisonment, in connection with, 
1:320, 357.

Discount on notes received in payment 
on sales at auction, 11:1195.

Discoveries, lists filed, 111:1741-1743.
Discrepancies, percentage added to 

cover, 1:262.
Discretion:

Compromise of claim, 1:282-283; 
III:2047n.

Espousal of claim,
Bonds, 111:1585.
Taft’s views, 111:1568.

In measurement of damages, 1:735; 
11:1132.

In presentation of claim, 1:164-165, 
275; 111:2046.

Investigation after receipt of pay
ment, III:2047n.

Payment, 111:2046, 2047n, 2048n.
Settlement, 1:639; 111:2046.
Surrender of claim, III:2047n.

Discrimination:
Absence, 11:916.
As to aliens, I:7n.
Bonds, 111:1589, 1590.
Denial of justice, 111:1555, 1557.
Protection, 11:1429.
Right to permit where right to pro

hibit, 11:1136.
Disease, 1:559 et seq.; destruction of 

property to prevent, 11:1433-1435.
Disfigurement, 1:520, 522, 526, 527, 529, 

530, 531, 563, 627, 631, 632, 634.
Disgrace, 1:356.
Dispossession. See Real property: Dis

possession and Possession.
Distance from market, amount reduced 

correspondingly, 11:934.
Distress (see also under Freight):

Cargo sold to procure funds, 11:1200.
Vessel entering port in, afterwards 

seized, 11:1178-1179.
Distressing experiences, 1:562, 632, 661, 

779.
Distribution. See Payment: Distribu

tion.
Dividends. See Securities.
Dock dues, 11:1337 et seq.
Documents (see also Evidence; Manu

scripts) :
Copies in existence, 11:839.
Cost of replacement, II :972.

Documents—Continued.
Evidencing debt, III:1768n.
Of proof, pecuniary loss, necessity of 

establishing, 11:964.
Others in existence, III: 1806, 1806n.
Private, 11:965; 111:1815.
Salable value, 111:1782.

Domestic or quasi-international com
missions, amounts paid or as
sumed, III: 2068j et seq.

Dommages et inUrits, 111:1697, 1839, 
1913n.

Double indemnity avoided, I:270n; 
11:1535, 1540.

Doubt, resolved in favor of respondent, 
11:887.

Drafts:
Issued by state to own national, 

111:1590-1591.
Purchaser with knowledge, III:1769n.

Dragging of injured person, 1:730.
Duration of tribunals, III: 2068a et seq.
Duties (see also Expenses; Fees; Taxes; 

Tolls):
Additional levied, loss of exports, 

111:1833-1834.
Change in regulations contrary to 

treaty, 111:1833-1834.
Drawbacks, III:1733n.
Excessive paid, 111:1733-1734.
Extra paid, as result of detention,

11:1222. "
Failure to pay, where government 

owed larger sum, 1:262.
Illegally exacted, 11:835, 1196, 1227; 

III:1733n, 1914, 1923, 1939,
1940-1941.

Levied by other than Federal officials, 
111:1734.

Paid on imported goods destroyed, 
11:948.

Refusal to pay additional, 11:1252.
Repaid, 11:1447-1448; III:1733n.
Transfer of customs area after prior 

contract with respect to, 1:270
271.

Unpaid, I:210n, 261; 11:1207;
111:1707.

Wrongful collection, 11:834, 835;
111:1939-1941, 1944.

Ear, injuries to, 1:76, 533 et seq.f 560, 
629, 630; 111:1792.
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Earning capacity, factor in market 
value, 11:1285, 1529; 111:1856.

Earning power, decrease as result of 
personal injury, 1:520, 531, 570, 588, 
589, 604, 605, 611, 619, 628, 629, 
634. r

Earnings, loss of (see also Freight; Prof
its):

Boys, 1:575.
Net (see also Net earnings), II:1045n.
Next charter-party as basis of comput

ing, 11:1191.
Prisoners of war, 1:360.

Education:
Decedent’s, cost of, 1:790.
Supervision lost by death of parent, 

1:649, 691-693.
Elbow, fracture of, 1:47, 547, 632.
Elephants, 111:1646, 1651.
Embargo, 11:876 et seq.

Against nationals, III:1768n, 1769n.
Applicable to debtors and creditors of 

claimant, 111:1648.
Arms, 11:1013.
Claimant’s property, 11:877;III: 1582, 

1644, 1819n, 1828-1829, 1869, 
1929.

Profits on use of property in interim, 
11:876.

Sale of property possible, 1:216.
Vessel, on, II:1149n, 1227; subsequent 

to release of, 11:1193.
Embezzlement:

Cargo, 11:1222.
Interest on amount ordered paid, 

111:1959-1960.
Not directly connected with con

cession, 111:1788.
Eminent domain (see also Expropria

tion; Requisition), 11:915, 1067; 
111:1921, 1931, 1939.

Punitive damages, no question of, 
1:204.

Employees (see also Employment):
Attempt to enlist contrary to con

cession, 111:1670.
Compensation paid previously, I:17n.
Expulsion or recruitment, 11:1376.
Forced abandonment of premises, 

111:1789.
Interference with, 111:1672, 1728n, 

1845, 1847-1848.
Native, to be supplied by respondent, 

111:1676.

Employees—Continued.
Recruitment, 11:957, 1448; III:1728n. 
Services not utilized, 111:1727, 1782, 

1811.
Sufferings, 111:1783.
Supplies furnished after stoppage of 

.work, 11:844.
Employees’ Compensation Act, U.S., 

calculation of lump sums to bene
ficiaries, 1:679.

Employment (see also Employees): 
Compulsory,

Crew, 11:1130, 1275.
Vessels, 11:1254-1257; 111:2011. 

Crew, loss of, 11:1036.
Debarred from remunerative, III: 

1709.^
Forced suspension, 11:1447-1448. 
Forced to, while ill, 1:576.
Incapacity as result of injury, III: 

1782, 1783.
Loss, 111:1815, 2011,2026.
Loss of, incident to arrest, I:353n. 
Promotions, 111:1792.

En-bloc settlements, domestic or quasi
international commissions, III: 
2068j et seq.

Enemy, payments to, prohibited, II :865. 
Enemy-controlled territory, seizure of 

property of resident of, 1:486. 
Enemy private property, removal pro

hibited, 11:866-869.
Enemy property, seizure, II :968. 
Enhancement in value :

Cargo, II:1150n, 1184, 1197, 1205, 
1206, 1224; III:1754n.

Occasioned by temporary presence of 
army, 11:1457.

Sequestration, as result, 11:898, 1501; 
III:1754n.

Where waiver of restitution, 11:1543. 
Enhancement of costs, labor, 111:1496, 

1500.
Enrichment, unjust. See Unjust en

richment.
Entire loss:

Liability, though remote possibility 
of remedy for part, 11:887; 
where impossible to identify 
part, II :845.

Entire undertaking, value of, 1:270n.
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Epidemic:
Destruction of property to prevent 

spread of disease, 11:1433-1435; 
111:1736-1737.

Seizure of property during, I:208n. 
Equality of treatment (see also Dis

crimination), 1:365.
Equipment:

Deterioration, 11:955; 111:1720. 
Fishing vessels, 11:1329, 1330.
Outfit of vessels, 11:1044, 1263.
To replace old equipment, 11:1448. 
Used in connection with concession, 

111:1658.
Vessels. See under Vessels. 

Equitable reimbursement:
For goods retained, 1:148.
Illegal contract, expenditures, 1:144. 

Equitable sum allowed, 111:1788. 
Equity:

Amount allowed in, I:544n; 11:842, 
1444; 111:1665.

Approximate, 1:196.
Expenditures incurred in good faith, 

111:1755-1756, 2016. 
International law, 111:1732.
Outlay on apparently abandoned 

property, 11:1379.
Payment as act of, 1:25.
Pecuniary outlay, allowance for, 1:171. 
Ship-building contract, value assessed 

ex aequo et bonof 11:917.
Error by local courts, 11:1359; 111:1817. 
Error in computation of award, I:760n, 

1617n, 1654n, 1949.
Error in judgment, 1:43In; 11:832,1020

1021.
Escape, of guilty from prison, 1:61, 77; 

firing upon while attempting to, 
1:351.

Escrow. See Contracts and concessions: 
Advances and deposits; Deposit; 
Guaranty.

Espousal of claim:
By state amounts to assertion of own 

right, 11:1474.
Discretion, 111:1568, 1585.
Effect, 1:275 et seq.t 279-280, 639;

11:1474; 111:1583, 2047n.
Matter between claimant state and 

own national, 111:1568.
Essentials of claim, 1:3-284.
Estate (see also Rate of exchange: 

Estate claims; Survival of claim):

Estate—Continued.
Absence of obligation to transmit 

shares, 11:864-865.
As claimant,

Claim presented on behalf of, 1:82 
et seq.

Damage to real property during de
cedent’s life, 11:1437.

Expenses—
Decedent’s, 1:791.
Incurred on account of death of 

decedent, 1:791.
Personal injury, claim based on, 

presented by, 1:84-85.
Personal property, 1:83, 84n, 649n, 

651, 707-708.
Prevention of transmission of 

shares, 111:1901-1902.
Award not part of, prior to payment, 

111:2040.
Death claim. See Death claim: 

Estate.
Demand for amount due made, 

111:1904-1905.
Depreciation during war, II :865n.
Lease, 11:1371.
Not detained, 111:1903-1904.
Prevention of transmission of shares, 

111:1901-1902.
Rate of exchange. See Rate of ex

change: Estate claims.
Estates:

Two or more interests in property, 
11:1040, 1041, 1210, 1284; III: 
1856.

Estoppel, 1:187; 111:1566-1567.
Acceptance of benefits, 111:1656; 

kind of money without protest, 
1:188.

Consent to rescission of contract, 
1:187.

No reliance or change of position, 
where, 1:188; 111:1567.

Offer, prior, 1:189-190, 191, 194, 196.
Patent, where licensee no contract 

with licensor, 1:189.
Presentation of claim, failure to 

recognize regime, Taft’s views, 
111:1566-1568.

Vessel accepted as part of a joint 
fleet, no objection at time, 1:188.

Ethics, adjustment by, 11:1348.
Evaluation, necessity for making in

case of requisition, 11:916, 917, 919.
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Eviction. See Real property: Dis
possession and Possession. 

Evidence:
Absence of,

As to amount, though loss certain, 
1:175-177.

As to what happened to goods after 
importation, 11:843.

By claimant, reliance placed on 
evidence in other cases, II: 
1309.

Access to claimants’ books afforded 
respondent, 111:1668.

Accounting system, not necessarily 
proof of loss, 11:1344.

Accounts,
Abstract of, 111:1693.
Books of, necessity of proving 

absence, II:1446n.
Actual loss, establishment of. See 

Actual loss.
Adjournment of tribunal to permit 

procural, 111:1626.
Affidavits, 11:1491; 111:2063-2064. 
Agents visit property, 11:1490, 1491. 
All available weighed, 11:1547. 
Ancient house, previous estimate by 

authorities, 11:1424.
Appraisal,

Absence of notice to owner, 
11:1238-1239.

By wrongdoer, 11:1030.
Appraisers’ figures, 1:195; report of, 

11:1429.
Arbitrator’s own knowledge, 111:1706. 
Auction price, where larger quantities 

involved, 11:1485-1486.
Award based on false evidence by 

respondent, new claim based 
upon, 11:1129.

Bills,
Considered in ascertainment of 

market value, 11:1197. 
Receipted, in lieu of invoice, as 

proof of cost, 11:1232.
Books,

Absence where normally available, 
11:1515.

Of builder’s accounts, 11:1029. 
Production of, 1:178.

Burden of proof. See Burden of 
proof.

Cargo,
Documents, value based on, II:

1221.

Evidence—Continued.
Cargo—Continued.

Original cost. See Cargo: Original 
cost.

Ship’s papers show quantity and 
quality, 11:1210.

Certified books of accounts, III: 
1658, 1839.

Claimant,
Figures of, as to value of vessel, II: 

1030, 1035.
Fixes amount, 111:1642, 1751.
In possession, 1:593.
Must be concrete and convincing, 

11:955.
Ordinarily able to procure, 1:593.
Statements, 1:245.
Unrebutted, 1:176; 11:955, 959, 

1254.
Clear and specific required, 11:1344.
Commissioners visit scene of loss, II: 

1490.
Comparison of that filed with that 

received from foreign govern
ment, II: 101 In.

Condemnation of vessel or cargo, 
record, production required, II: 
lOlln.

Conflicting as to value of realty, 
11:1412.

Contemporaneous, II:1011n; 
111:1713.

Corroborative, 11:1363, 1451, 1546; 
111:1639.

Cost of reproduction, 11:1495, 1497.
Costs and expenses, evidence of pay

ment, 11:1183.
Cross-examination, absence of, factor 

to be considered, 11:1515.
Data. See Data collected.
Death claims, contributions by dece

dent, 1:675, 722.
Deeds,

Absence where normally available, 
11:1515.

Recital of cost may be misleading, 
11:1441.

Title, 11:1363,
Delivery, receipts, 111:1630.
Demand, oral evidence, 111:2002.
Demurrage, proof of employment but 

for injury, 11:1256.
Depositions, 11:1029, 1491; 111:2063

2064.
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Evidence—Continued.
Depositions—Continued. *

At time by disinterested persons, 
II:1011n.

Of credible witnesses, II:1011n. 
Destruction of records by respondent, 

111:1719.
Disinterested appraisal, 11:1451. 
Documents,

In possession, 11:1515; 111:1617.
Of proof, loss of, 11:964.
Submitted with claim, 111:2063

2064.
Drawn up by same hand, 111:1780. 
Estimates,

By claimants, in lump sum, 11:1332. 
By persons favorable to the claim, 

ex parte, 11:1332.
By third party, 11:1490.
By wrongdoer, II: 1332.
For rebuilding, 11:1498-1499.
Of repairers, 11:1332.
Recent, 11:1498.

Ex parte statements, I:576-577n, 593, 
605, 620; 11:1030, 1278, 1332. 

Existence of property, proof—
Books of accounts, 11:966.
Written documents bearing date, 

11:966.
Expenses, 111:2010.
Experts. See Experts.
Forced sale, 1:215; 11:1379.
Forms, 11:1547.
Fraud, absence of knowledge by 

claimant, II:1432n-1433n. 
Impossible to obtain but loss certain, 

111:163.6.
In case of serious fault or deceit, 

111:1787.
Injury and extent of loss, to establish, 

1:165.
Inquiries at scene of loss, 11:1490. 
Inspection of property by arbitrator, 

1:175; 11:963, 1411, 1412, 1490, 
1491, 1499; 111:1720.

Insufficient data, 11:1535.
Insurance policy, III :2064.
Insured value as, 11:949, 1029, 1502, 

1517.
Interested parties, declarations, 

11:1278.
Inventory,

Prior, 11:844.
Taken before and after loss, II :958.

Evidence—Continued.
Investigations, local, 11:1489-1492.
Invoice price. See Invoice: Price.
Judicial notice, fact that occupation 

by troops is especially damaging 
to growing crops, 11:1451.

Knowledge of prices obtained from 
other cases, 11:1456.

Land,
Amount taken, 11:1439.
Prior offers to purchase, 11:1438

1440.
Small offer as evidence of deprecia

tion, 11:1443.
Letters, contemporaneous, II: 101 In.
List of property missing, 1:461.
Local law, III: 1705-1706.
Log-book, II: 101 In.
Manifest, 11:1197.
Market value (see also main entry 

Market value), current, 11:1223, 
1224.

Medical certificates,
Respectable, accepted, 1:612.
Value, I:536n.

Memorial, 111:1630.
Mob violence, in case of U.S.S. 

Baltimore, 1:770.
Mortgage value, 11:1502-1504, 1517.
Nationality, 111:2063, 2064.
Need not conform to local law, 

111:1705-1706.
New material, proof of purchase, 

111:1720.
Newspapers, II: 101 In.
No clear, doubt resolved in favor of 

respondent, 11:887.
No convincing evidence as to prop

erty lost and values, 11:843.
Normally supplied if property owned, 

11:1363.
Officers, acts proved by attested 

certificates, II:1011n.
Omission of mention in doctor’s bill 

of alleged serious injury, 1:617.
Opinion, 11:1515, 1516.
Original cost (see also under Cargo and 

Vessels), as evidence of value, 
11:1495.

Original papers, 111:2064.
Other cases, 11:1309.
Outside, to establish facts, 11:1447.
Papers normally available, 11:1515.
Patents or licenses, 11:1540.
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Evidence—Continued.
Payment,

Of costs and expenses, 111:2025. 
Receipts, non-production, 

III:1630n.
Photographs, 1:178; 11:954.
Pleadings, 111:1630.
Preparation of claim, 111:2063-2064. 
Prevailing values, 11:1517.
Prior contract, recital of value, 

11:1487.
Prior estimate by authorities, 11:1424. 
Prior figure of claimant, 11:1031; 

111:1636.
Prior offers. See Prior offers.
Proof,

Distinguished from information, 
11:1138.

Of claim, 111:2063-2064.
Of interest in award, 111:2045. 

Property completely destroyed, 
11:1491-1492.

Protests at time, 11:101 In.
Real property, ownership— 

Certificate of registrar, 11:1363. 
Corroborative evidence, 11:1363. 
Deeds, title, 11:1363, 1441, 1515. 
Evidence which would normally be 

supplied, 11:1363.
Receipts. See Receipts.
Recital in contract, 111:1603.
Records,

Original, attested, II: 101 In; un
available, 11:101 In.

Verification by, II: 101 In.
Rental value, 11:1517.
Repair bills, 11:1053, 1056.
Repairer’s as distinguished from mere 

opinion, 11:1516.
Repairer’s estimates, 11:1030, 1332. 
Repairmen as witnesses, 11:1489. 
Repairs made, 11:1522.
Report of assessors, 111:2054. 
Requisition, depositions concerning 

seizure, 11:968.
Respondent’s, meager, 11:955.
Sales at low figure not necessarily 

proof of damaged condition of 
vessel, 11:1010.

Sales in prize, not evidence of market 
value, 11:1223-1224.

Ships’ papers, 11:1210; 111:2064. 
Silence, effect, 111:1617, 1626.
Similar claims, 11:1491.

Evidence—Continued.
Statements of interested parties, 

11:1021, 1030.
Tables of prices paid by War Depart

ment, 11:1456.
Taking of, by tribunal in area of 

destruction, II:1434n.
Taxes, 11:1502, 1517; 111:1678. 
Testimony, 111:2063.

Based on general market values, 
11:1451.

Of other ship-masters as to proba
ble profits, 11:1251.

Titles to real property, failure to 
produce, 11:1479,1482. 

Translations, 111:2064.
Troops, occupation of property, dam

age done by, 11:1422, 1451. 
Uncorroborated statements, I:577n. 
Unpatented inventions, 11:986 et seq. 
Unrefuted, 11:955, 959, 1254, 1422. 
Unsupported figure of claimant ac

cepted, interest disallowed, II: 
844.

Vague, effect on interest, 111:1752. 
Verification on spot rendered im

possible by respondent, 111:1693. 
Vessels and cargoes, concerning, 

II:1011n.
Vouchers,

Absence of, II: 1515.
For repairs, II: 1053.

Weight attached to, determined by 
arbiter, II:1046n, 1516.

Where “round sum” awarded, III:
1693.

Witnesses,
Claimant’s, 11:1030.
Selected by claimant, 11:1515. 
Testimony taken, 11:1411.
Who ought to be introduced, 

11:1516.
With knowledge of property, 

11:1451.
Wrongdoers’ appraisement, 11:1332. 

Ex aequo et bono. See Equity.
Ex gratia payment. See Act of grace.
Ex parte proceedings, effect on third 

parties, 11:1358.
Exaggerated claim:

Claimant no knowledge of, 1:173. 
Effect, 1:164 et seq., 174, 383, 480, 737; 

111:1660, 1721, 1788, 2028.
315420—43-------39
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Exaggerated claim—Continued.
Jewels, to be guarded against in claim 

for loss of, II :965.
Methods of reducing, 1:175.
Not such as to amount to fraud, 

11:1280.
Patents, 11:981.
Personal injury, 1:605, 620.
Prevailing values ascertained, 11:1517. 
Reduction by considering tables of 

prices furnished by War Depart
ment, 11:1456.

Examination. See Arbitrators: Ocular 
inspection.

Excavations, building damaged, 11:1492. 
Exceptional war measures, 11:866, 869, 

904n; III: 1725, 1795 et seq. 
Exchange. See Rate of exchange. 
Exclusion, 1:354, 431, 431n, 437. 
Execution (see also Attachment):

Without trial, I:10n, 58, 709n, 814. 
Executive authorities. See under Au

thorities, acts of.
Executor. See Estate.
Exemplary damages. See Punitive 

damages.
Exhaustion of local remedies, I:13n, 14 

et seq., 24n; 111:1602, 1633, 1640. 
Absence of remedy, 1:14; III: 1555. 
Amended case, claimant not per

mitted to submit, 11:101 In. 
Amnesty, 11:888.
Ascertainment of facts, 111:1558. 
Available, 111:1731.
Bonds, 111:1590, 1602.
By respondent, failure to resort to 

judicial procedures, 11:1480; III: 
1681.

Calvo clause. See Calvo clause. 
Constitutional limitations, 111:1568. 
Contracts, 111:1553, 1558-1559,1572. 
Expenses, 11:1225, 1341-1342, 1349; 

111:2020, 2021.
Failure to comply with rule regarding, 

1:20n-24n.
Failure to deposit costs, III :1559. 
Financial irresponsibility of wrong

doer, 1:518.
Fine and imprisonment, 1:289-290. 
Forced loans, 111:161 In. 
Governmental acts, 11:1473. 
Inconsistent with terms of reference, 

111:1666.

Exhaustion of local remedies—Con.
Insufficient remedy, 11:1438.
Interest, effect on, 1:200-201; 11:1125; 

111:1712, 1963n.
Justice not to be expected, where, 

II:1388n.
Libel not instituted by captors, 1:231.
Malicious and false accusation, 1:294.
Municipality, against, 111:1572, 1574.
Patentees, 11:969-971, 994.
Real property, 11:1355, 1356.
Riot, case of, 1:754.
Solvency of debtor, 111:1726.
Status and applicability of law sus

ceptible of judicial determination, 
11:860.

U.S. - British agreement, 1927, pro
vision for, 11:1141.

Useless, 11:1460, 1461, 1471, 1472
1473, 1475.

Waiver of defense, 1:181; 111:1652.
Existence of property:

Proof of, books of accounts, 11:966; 
documents bearing certain date, 
11:966.

Existing circumstances, damages under,
11:1212.

Exorbitant claim. See Exaggerated 
claim.

Expatriation. See Nationality.
Expenditures. See Expenses.
Expenses (see also Costs), 111:1754

1758, 2006-2023.
Acceptance, cost to procure, 111:1675.
Accounts. J^ee Accounts.
Actual, 111:1756, 1926; indemnified 

where speculative contract, III: 
1709.

Additional, 111:2017.
Adjusting general averages, 11:1221.
Advertising, share in, 11:1344.
Agent of U.S. paid from lump sum, 

1:506.
Alien Property Custodian, III:2019n.
Arbitration. See under Arbitration.
Arrest, extra expenses in connection 

with, 1:300, 301.
At port of destination of cargo, 

where intervening sale, 11:1233.
Attorney’s fees. See Legal expenses.
Auditing, in case of sequestration, 

11:1528.
Avoided, deducted, 11:937.



INDEX 2157

Expenses—Continued.
Board, 111:2007.
Brokerage, 11:945,1077n-1078n, 1197, 

1198, 1222, 1318-1319.
Bunkers, cost deducted from earnings 

of vessel, 11:1249.
Burial and funeral, III :2009.
Business, closing down, 111:1659, 

2023.
Captor's,

Forfeited by wrongful detention, 
11:1353.

Priority over master's, 11:1352. 
Where no blame imputable to 

captor, 11:1353.
Care of property, 111:2016-2017. 
Cargo,

Carried to distance for convenience 
of captor, 11:1353.

Charges till put on board, 11:1198,
1203.

Condemned, captor entitled to ex
penses, 11:1352.

Destination, expenses incurrable at, 
where intervening sale, 11:1233. 

Extra, where otherwise borne by 
cargo-owner, 11:1153.

Restored, taken by government by 
pre-emption, captor's expenses, 
11:1353.

Carrying undelivered merchandise, 
111:1824.

Caused by delays, 111:2006.
Caused by failure of respondent to 

make reasonable inquiry, III: 
2021-2022.

Charter, cost of, 11:1263.
Clothing, 111:2008.
Commissions,

Cargo, purchase, 11:1197, 1198,
1204, 1222.

Contract, procural, II:1077n,1078n. 
Vessel and cargo, defending, ad

justing, recovering, remitting, 
etc., 11:1221.

Compulsory voyage, II :1255; 111:2011. 
Connected with wrongful act, 

111:2030.
Consular fees, 11:948; 111:2013, 2031. 
Contracts and concessions, III:1578n, 

1673-1675, 1680, 1689, 1710,
1711, 1715-1717, 2012, 2023.

Cost of obtaining, 111:1675, 1717, 
1866, 2016.

Expenses—Continued.
Costs of—

Execution of decision, 111:1787.
Recovering amount due, 111:1652.
Suit allowed, 11:1220, 1221.

Court costs, 111:1787.
Crew. See main entry Crew.
Criminal prosecution, 111:2020.
Crops, cost of production, 11:1450, 

1455n; 111:1848.
Customs duties paid on imported 

goods destroyed, 11:948.
Death cases, 1:788-791, 791n; 

111:2006.
Deduction. See under Arbitration: 

Expenses.
Defective child born to mother sus

taining injury, 111:2008.
Defense of rights, 1:259; 11:830, 1183, 

1197, 1223, 1412; 111:1669, 2005, 
2012, 2022, 2025.

Destination, at port of, where inter
vening sale, 11:1233.

Detention,
Incurred by, 11:879, 1155, 1252; 

111:1816, 1841, 2010.
Livestock, 11:1229.
Neutral-owned vessel, cargo with 

enemy destination, extra ex
penses payable from proceeds 
of cargo, 11:1153.

Of vessel, extra paid as result of, 
11:1005, 1163, 1222, 1333;
111:1816, 2010.

Ordinary, if vessel in service dis
allowed, 11:862; 111:2017.

Discharging vessel, extra, 11:1157, 
1158.

Disproportionate, II:917n, 919, 1074, 
1164-1165; 111:2019.

Diversion of vessel, absence of un
reasonable delay or inconveni
ence, 11:1351.

Dock dues, 11:1337 et seq.
Doctor's bill against government for 

treating numerous claimants, 
1:625.

Duties paid as result of detention,
11:1222.

Earnings,
Incident to, 111:2017.
Relation to, considered, 11:1164

1165.
Effort to obtain payment, III :2020.



2158 INDEX

Expenses—Continued.
Employees’, 111:1658.
Enhanced, 111:1811-1812.
Equipment of vessel, 11:1328 et seq. 
Equity, 111:1756.
Estate, payable to, 111:2008. 

Decedent’s expenses, 1:791.
Incurred on account of death of 

decedent, 1:791.
Evidence required, 111:2010. 
Exhaustion of local remedies, II: 

1225, 1341-1342, 1349;111:2020- 
2021.

Expert survey for determining extent 
of loss, 111:1781, 1782.

Extra,
Arrest, in connection with, 1:300, 

301.
As result of interference with vessel, 

111:2011; as result of personal 
injury, 1:604.

By reason of being forced from dwell
ing by army, 111:1770-1771. 

Cost of insurance and storage, III: 
1782, 1823-1824.

Cost of removal of property under 
concession, 111:1707.

Cost of reshipment, 111:1782. 
Foreseen in order to fulfil contract, 

111:1693.
False papers, captor not liable for 

expenses, 11:1353.
Fees,

Consular, paid, 11:1164; 111:2013. 
Counsel, disallowed by War De

partment, 11:973.
Incident to earning freight, II: 

1351.
Notary, incident to repairs, 11:1055. 

Fishing vessels, 11:1021, 1263, 1275. 
Fraudulent claims, defense against, 

111:2025.
Freight (see also main entry Freight), 

of earning, 11:1180, 1351. 
Government of claimant, 1:791. 
Guard, maintenance, 1:264; 11:1055, 

1425-1426; 111:2016. .
Handling materials, 111:1813.
Harbor and dock dues deducted from 

earnings, 11:1249.
Hiring especially trained crew where 

services lost, 11:1343.
Hospital, 1:530, 544, 560, 567, 582, 

594; 111:2006, 2008.

Expenses—Continued.
Idleness, Caused by, 111:2017.
Illegal concession, 111:1673-1674. 
Illness, 111:1811, 2007.
In earning profits, 111:1840.
In effort to compel debtor to pay, 

111:1724.
Incident to imprisonment, 111:2011; 

incident to settlement, 111:2012, 
2023.

Incidental, proof, absence of, 11:1192. 
Increase in cost of materials and 

workmanship, 11:1500.
Increase in value, as result of, 11:1197. 
Incurred—

In belief contract would be ob
served, 111:2023.

In good faith, III: 1754-1756, 2015
2016.

Incidentally, III :2006.
On account of wrongful act, 11:1341. 
Under contract, 111:2012.

Indirectly consequent, 111:2019. 
Information not promptly supplied 

by claimant, captor’s expenses 
allowed, 11:1354.

Inspection, 111:1813.
Insurance (see also Insurance), during 

detention, 11:1319, 1333-1334. 
Insurance, premiums paid, 11:907, 

1196, 1197, 1203, 1238, 1300
1302, 1318-1320; 111:1782, 1813, 
2023.

Interest (see also under Interest), 
as part of expense of carrying 
merchandise, 111:1726.

Interest, on mortgage, 111:1658. 
Interpreters, 111:2006.
Investigation, 111:2025.

Where ownership of portion of cargo 
concealed, 11:1349.

Joint naval forces, 11:1344—1345; 
111:1969.

Judicial proceedings contrary to law, 
incident to, III:1768n.

Law charges, 11:1057, 1220, 1221, 
1225.

Legal. See Legal expenses.
Linked with illegal act, 111:2022. 
Liquidation, 11:1503.
Livestock, care of, 111:1659; during 

detention, 11:1229.
Living, 111:1659, 1779, 1794, 1802, 

1811,1812, 2023.
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Expenses—Continued.
Lodging, III:2030n.
Maintenance of crew. See Crew: 

Maintenance.
Maintenance of defective child, 

111:2008.
Medical, I:10n, 29, 351, 530, 532, 560, 

564, 567, 582, 594, 596, 597, 626; 
111:2006-2009, 2020, 2025.

Exorbitant, 1:596-597.
Miscellaneous, 111:2011.
Mitigation of damage, 1:199; 11:1134; 

111:2013.
Money to make purchases to carry on 

industry, III:1653n.
Necessary, 11:1059, 1223.
Net freight, deduction of expenses of 

voyage, 11:1176.
Neutral vessel, enemy cargo, expenses 

of being brought in, 11:1352.
Not presented to respondent, 11:1137.
Notarial fees, 111:2030, 2031.
Nursing, 1:530, 583; 111:2007.
Of carrying merchandise, interest as 

part of, 111:1726.
Of small railroad compared with 

larger, 111:1711.
Office (see also Overhead), rent, 

111:1676; unavoidable, 111:1782.
Ordinary,

Disallowed where earnings allowed, 
111:2017.,

Of merchants 111:1782.
Where compensated for loss of use, 

11:862, 1334, 1342.
Overhead. See Overhead.
Partner, 111:2021.
Party convenienced, 11:1353.
Payment,

Effort to obtain. See Legal ex
penses.

Evidence required, 11:1183.
To administrator or executor, 1:791; 

III:200r8.
To party paying expenses, 111:2008.

Percentage allowed as commission for 
purchase and charges on cargo at 
port of exportation, 11:1198.

Personal expenses of captain, 11:1275.
Personal injury,

Cases, 1:520, 560, 594 et seq.\ 
111:2006, 2007, 2019.

Decedent, of, 1:787.
Transportation to procure medical 

attention, 111:2007.

Expenses—Continued.
Pilotage, 11:1055, 1263.
Plans, 111:1693,1740.
Port dues and charges, 11:1035, 1249, 

1333,111:1581, 2018.
Preparation of claim, 1:791; 11:862, 

956, 1341n, 1342; 111:1660, 2004, 
2020, 2025, 2027.

Primage, 11:1339.
Printing, II:1341n; 111:1998, 2021, 

2031.
Prior litigation, 11:1057, 1225, 1265n, 

1271; 111:1784, 1810, 2019, 2020, 
2028.

Private guard, 111:1757-1758.
Profits,

Considered in connection with, 
111:1657.

Deduction from, 111:1838, 1841, 
1848, 1871.

Proof of ownership of property before 
Alien Property Custodian, 
111:2031.

Proportionate to undertaking, 
111:1693.

Proposed assignment, attendant upon, 
111:2013.

Prospective, 11:1176, 1537; 111:1708, 
1838, 1840, 1841, 1848, 1851, 
1852, 2017.

Protection of property to avoid loss, 
11:1447.

Protests, in making, 11:1331.
Provisions. See Vessels: Provisions.
Purchase of claim of creditor in 

bankruptcy, III :2022.
Purchasing of cargo, 11:1197, 1198, 

1204, 1222.
Reasonably incurred, III :2006.
Remotely connected with incident, 

1:302.
Removal from dwelling, 111:1770

1771.
Rendered useless by breach of conces

sion, 111:1692, 2023.
Rental after cancelation of concession, 

111:1659.
Rents, met by, 11:1504.
Repairs. See Repairs.
Replacement of tugs seized, 11:1134.
Requisitioned property, deducted 

from amount paid, 11:907, 909.
Reshipment, extraordinary cost, 

111:1782.
Respondent government’s, 1:791.



2160 INDEX

Expenses—Continued.
Resuscitation of company, 111:1689, 

1793, 2018.
Return of seamen, 11:1329, 1331, 

1340, 1343.
Running vessel, cost deducted from 

earnings, 11:1249.
Running vessel, where liberal earn

ings allowed, 11:1334.
Salaries. See Salaries.
Second-hand material, 111:1720.
Seizure justifiable, conveyance of 

vessel to wrong port, 11:1353.
Seizure of vessel, expenses on account 

of, 1:265.
Selling cargo, 11:1205.
Sequestration, 11:897, 899.
Ship-owner, incurred by, not payable 

by innocent cargo owner, 11:1155.
Shipping, 11:1196, 1197, 1205-1206.
Spared, 11:1527.
Special expenses where other loss not 

established, IT:1280.
Special incurred, 11:1343; 111:2013.
Stamped paper, 11:1164, 1342;

111:2013, 2030.
Storage. See Storage.
Subsequent to wrongful seizure of 

vessel, 11:1151.
Superintendence, 111:1676.
Survey of vessel, during detention, 

11:1333; incident to repair, 
11:1053.

Surveys under concession, 111:1682.
Telegrams. See Telegrams.
Ten percent on cost, 111:1676.
Testimony, taken at request of tribu

nal, 111:2029, 2030.
Ticket unused, 1:790.
To keep company a going concern, 

111:2018.
Tonnage tax, 11:1055.
Translating protest, II:1185n.
Translations, 11:835, 1341n; 111:2005, 

2020, 2025, 2031.
Interest disallowed, 111:2005.

Transportation. See Transportation.
Travel, I:759n, 791n; 111:2013, 2022, 

2030n.
Delay of respondent, because of, 

11:861.
Failure to permit landing, 111:2014.
Necessitated after discovery of 

deterioration of detained prop
erty, 11:940.

Expanses—Continued.
Travel—Continued.

Return trip, 11:1164.
To procure medical attention, 

111:2007.
To protect rights, 111:1788, 2006.
To respondent state, III :2014,2015. 
To submit claim, 11:830; 111:2014, 

2022.
Unclaimed, 111:2019.
Unconditional release, acceptance of, 

11:1354.
Unloading enemy cargo, cost of, 

11:1157, 1158, 1159.
Unnecessary, 1:201 et seq.; 11:1059, 

1334.
Cost of keeper of sequestrated 

property, 11:1458.
Result of exaggerated claim, 1:174; 

111:1788.
Unwise, 111:1675.
Upon encouragement and invitation 

of respondent, 111:1755.
Useless under contract, 111:1692, 

2023.
Value of coin in which paid, differ

ence in, 11:1347.
Vessel, 11:1328-1355.

Cost of maintaining in condition to 
maintain rating deducted from 
earnings, 11:1249.

Detention of, incident to, 11:1005, 
1122, 1163; 111:2010.

Guarding, 1:264; 11:1055.
Repairs, 111:2010.
To ascertain character, 1:263, 265. 
Upkeep where profits allowed, III: 

2017.
Value of, compared with, 111:1852, 

2017.
Wrongful seizure of, subsequent to, 

11:1151.
Vouchers as to bills for repairs, II: 

1053.
Wages. See Wages.
War, incident to. See under War or 

insurrection.
Warehousing (see also Storage), de

ducted from amount paid for 
requisitioned property, 11:907. 

Watchman, 1:264; 11:1055.
Water consumed during detention of 

vessel, 11:1334.
Witnesses, 111:1709, 2026, 2030n. 
Working, items, 111:1711-1712.
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Expenses—Continued.
Works commenced, wasted, or sus

pended, 111:1782.
Wrongful act, connection with, II: 

1334, 1343.
Experts:

Amount claimed based on reconstruc
tion of business by, 111:1719.

Appointment requested, 11:967, 1461.
Appraisals by, in preparation of 

claim, II:1341n.
Assistance in studying accounts, 

1:262.
Average of series of prices furnished 

by, considered, 111:1702.
Commercial,

Consultation under agreement, I: 
312; II:1042n, 1274.

Determinations as a whole, 111:1700.
Freight, to aid in determining, 

11:1191.
Further data to be supplied by expert 

inquiry, I:269n.
Hypothetical questions referred, 

11:1545.
Impractical where long lapse of time 

subsequent to injury, 11:1486.
Interrogatories submitted, 11:1536; 

111:1695, 1699.
Permanent Court, art. 50 of Statute, 

11:1536.
Repairmen as witnesses, 11:1489.
Repairs, estimate with respect to, 

11:1423, 1499.
Reports of, to national commission, 

11:1458.
Reports of assessors, status of, 

111:2054.
Surgeons appointed to examine extent 

of personal injury, 1:548.
Survey to determine loss, 111:1781, 

1782.
To assist in arriving at figure, 

11:1249.
To determine commercial value of 

rights in mining property, 
11:1444-1445.

Value of submission to, 11:1546.
Vessels,

Lloyd’s Association consulted with 
respect to value, 11:1035.

Ship valuation experts, opinions of, 
11:1050.

Export prices higher than domestic 
prices, 11:911.

Exportation:
Monopoly, III: 1728n.
Prohibition, 111:1672-1673, 1769n. 

Capital, 11:865.
Goods previously purchased, II :893. 
Requested, 11:1540.

Exports:
Goods intended as, contract price 

allowed, 11:951.
Loss of, 111:1833-1834.

Exposure and—
Distressing experiences, 1:779.
Shock (see also Shock), 1:537, 632; 

causing diabetes, 1:560, 629, 633; 
resulting in sinus infection, 1:560. 

Expropriation (see also Confiscation; 
Eminent domain; and Requisition): 

Cancelation of contract distinguished, 
11:1083.

Expenses in defense of rights, 11:1412. 
Extended period, acts covering, 

11:1475-1476.
Factory, 11:1529 et seq.; 111:1838. 
Good faith, absence of, 11:1409. 
Mining property, 11:1445.
Public utility, for reasons of, 11:1386, 

1411, 1531.
Real property, 11:1386-1405.

Acceptance of inadequate amount 
by nationals, effect, 11:1386. 

Adaptability considered, 11:1394, 
1404, 1405.

Canal Zone, value prior to date of 
convention of 1903, 11:1392
1402.

Easement granted government as 
part of settlement, 11:1392. 

Enhanced value because of taking, 
11:1394, 1396, 1400, 1405.

Full and fair value, 11:1386.
Illegal, 11:1411.
Just compensation. See Just com

pensation.
Land, 11:1435-1440.
Law, mere passage, 11:1361.
Market value, absence of, 11:837, 

1395, 1396, 1442, 1547.
Offer to pay in 1853 what land sold 

for in vicinity in 1835 ,11:1389. 
Payment, time of, 11:1401, 1403, 

1404. '
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Expropriation—Continued.
Real Property—Continued. .

Prior payment, 11:1411.
Prospect of governments pur

chase as item of value, 11:1405. 
Right of way on land seized, part of 

settlement, 11:1392.
Seizure distinguished, 11:1533. 
Sovereign power of eminent do

main, 11:1404.
Speculative values, 11:1394, 1396. 
Title in claimant though land 

permanently lost, 11:1438. 
Unconstitutional, 11:1409, 1411.
Use in near future, adaptability, 

11:1404-1405.
Value as of date expropriated, 

11:1398, 1401, 1403.
Value to taker of land, combined 

with other parcels, 11:1405. 
Wrongful distinguished from lawful, 

11:1544.
Expulsion, 1:287 et seq., 418 et seq.; 

111:1865.
Abandonment of concession as re

sult, III:1684n.
Anarchist, 1:466.
Arbitration, cases settled by, 1:507. 
Average amounts claimed and al

lowed, 1:506-510, 513.
Business affairs, time to arrange, 

1:424, 433, 436, 439n.
Business losses, 1:457, 463, 468, 480, 

514.
Causeless, 1:469.
Character, antecedents, and standing 

of person considered, I:428n, 430. 
Conditions, rigorous, 1:459. 
Constitution, contrary to, 1:430 et seq., 

434.
Consul, 1:479, 481.

Permission to communicate with, 
1:449.

Cruelty, 1:484, 485.
Day, rate per, allowed, 1:458.
Delay in leaving, permission denied, 

1:424.
Deportation, meaning, 1:451. 
Diplomatic channels, cases settled 

through, 1:506.
Discretionary power of expelling state, 

1:489.
Domestic commission, cases settled 

by, 1:509.

Expulsion—Continued.
Effects of, unforeseen, 1:421. 
Employees, 11:1376.
Equitable indemnity allowed, 1:459. 
Expectancy of life considered, 1:493. 
Extreme cases, resorted to in, 1:431. 
Failure to reprimand, punish or dis

miss responsible officials, I:14n. 
Family, no opportunity to arrange for 

support of, 1:436, 439n.
From real property, 11:1376, 1380. 
Good faith, necessity, 1:444.
Group, 1:497 et seq.
Health, injury to, 1:463, 484.
Hospital, time spent in, 1:458. 
Humiliation, not purpose of, 1:433. 
Ill-treatment, 1:451.
Incomunicado, detained, 1:423, 429. 
Indignities accompanying, 1:488, 489. 
International law, 1:437-438, 444. 
Irregular manner, III :2041n.
Items of damage considered, 1:513

514.
Law, compliance with, 1:420, 423, 

432 et seq.
Liability, 1:419.
Lump sum for group, 1:499.
Malady after return home, responsi

bility for, 1:459.
Marching, in connection with, 1:484, 

485n, 486.
Method not arbitrary, 1:423. 
Neutrality, violation of, 1:505. 
Obligation to pay damages in few 

cases, 1:419.
Occupied territory, from, 1:444. 
Pecuniary loss, none, 1:427, 495, 514. 
Personal injury sustained, 1:483 et 

seq.
Political activity, 1:427, 437, 470/ 505. 
Property, loss of, 1:459, 461, 491. 

Duty of expelled person with re
spect to property, 1:460. 

Publication of objectionable periodi
cal, 1:463.

Punishment, not a, 1:433, 437. 
Purpose, protection of state, 1:437, 

489.
Rate per day allowed, 1:458.
Reason for,

Bona fide, 1:437.
Conduct of claimant, bad, 1:435. 
Failure to assign, I:82-83n, 106, 

426, 427, et seq.
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Expulsion—Con tinued.
Reason for—Continued.

Furnished with proof, 1:424. 
Statement, 1:431, 433.
Suspicion of Consul not sufficient, 

1:429.
Reasonable time allowed, I:477n. 
Recoverable damages, 1:427 et seq. 
Rent during absence, 1:478. 
Revolutionary activities, 1:427.
Right of state, 1:418-419, 424, 426, 

489.
Severity, excess of, 1:491.
South African deportation cases, 

1:497 et seq.; 11:846.
Summary, 1:426, 432, 436.
Suspicion,

Arrest, verified in case of, 1:444, 
445.

Consul’s, insufficient, 1:429.
Enemy agent, of being, 1:440, 442. 
Reasonable ground for, 1:444, 445, 

448.
Wartime, in, 1:427.

Tendencies in measurement of dam
ages, 1:511 et seq.

Treatment of prisoner, standard, 
1:444.

Treaty, contrary; to, 1:463 et seq.
Trial, without, 1:437, 438, 439n, 440, 

472.
Unrecoverable damages, 1:419 et seq. 
Urgent necessity, in case of, 1:437. 
Violence, no unnecessary, 1:423. 
Voluntary departure, 1:500. 
Warranted and no harsh treatment, 

1:422.
Wartime,

Temporary, 1:480; without trial, 
1:472; on mere suspicion, I: 
427.

Extenuating circumstances (see also 
Claimant: Acts of), effect on amount, 
1:206 et seq.

Eye, injuries to or loss of, 1:526, 527, 
528n, 529, 530, 532, 569, 588, 589, 
611, 633.

Face, injuries to, 1:521 et seq.} 526, 527, 
530, 531, 572, 630, 631.

Factory (see also Business):
Industrial value rather than replace

ment cost of buildings allowed, 
11:897.

Factory—Continued.
Interference with, 11:1525-1547.
Loss of use during military occupa

tion, 11:1245-1246.
Market value, factors considered, 

11:1285.
Seizure, 111:1576.
Uncompleted, 11:1538.

Failure to account for prisoner, I:710n; 
III:1765n.

Failure to apprehend. See under Ap
prehend.

Failure to prevent. See under Prevent. 
Failure to prosecute. See under Prose

cute.
Failure to protect. See under Protec

tion.
Failure to punish. See under Punish. 
Failure to reprimand, punish, or dis

charge officials, 1:489.
False claim, Dr. Gardiner's, I:476n- 

478n.
Fault of claimant. See Claimant: Acts 

of.
Fealty, 111:1623.
Fear (see also Fright):

Insurance as result of, 11:1310-1311; 
111:1799-1800.

Property sold as result of, 11:838. 
Strain suffered by vessel in escaping 

from submarine, 111:1797-1798. 
Vessel fleeing raider lost on sandbar, 

111:1776.
Feelings, injury to, 1:778.
Fees (see also Duties):

Consular, 11:1164; 111:2013.
Incident to earning freight, 11:1351. 
Notary, 11:1055.
Professional, 111:1808.

Fences:
Destruction, 11:1368, 1456; 111:1770. 
Rails taken for fuel, 11:1457.

Fine:
Disallowance, 111:1652.
Imposition for facilitating escape of 

guilty, 1:724.
Non-payment, 1:75.
Seizure of property for refusal to 

pay, 11:873.
Unlawful exaction, 111:1897.

Finger, injuries to or loss of, 1:548, 550, 
631.

Fire:
Buildings, 1:67; 11:1492-1493.

315420-43- 40
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Fire—Continued.
By troops, 11:944, 946, 1432n-1434n.
Captured vessel, 11:1013.
Destruction of oil to prevent, 11:1429

1430.
Fumigation, alleged as result of, 

II:1433n.
Rental paid in advance allowed, 

11:1520.
Result of military operations, 11:1426.
To prevent spread of disease, 

111:1737.
Fishery grounds, forced sale, 11:1518;

111:1735-1736.
Fishing, customary rights, 11:1368

1369.
Fishing vessels (see also Vessels):

Abandonment of voyage, return 
home, 1:206; 11:1279; to engage 
in humanitarian service, 111:1776.

Alabama claims, II: 1254-1260.
Average profits allowed, 11:1261.
Average quantity of oil at average 

price, 11:1276.
Average weight of whalebone at 

average price, 11:1276.
Bait, loss, 11:1281.
Cargo,

Loss, 11:1259.
Reasonable market value, 11:1330.
Value on day would have arrived 

home, 11:1259.
Compulsory carriage of men, 11:1257

1258.
Detention, 11:1273,1274-1282.
Diversion, 11:1254 et seq.
Enforced employment of, 11:1254 et 

seq.
Equipment on board, 11:1329,1330.
Expenses. See Expenses.
Flight through fright, 111:1776.
Gear, 11:1330.
Interference with, 11:1020, 1021,

1241-1282; 111:2012, 2013.
Labor, 11:1263.
Lay of crew, 11:1255, 1257.
Loss of catch expected, 11:1243, 1251, 

1259, 1260, 1272, 1281, 1330; 
111:1857; for portion of season 
remaining, 11:1278.

Loss of use estimated by probable 
catch, 11:1254, 1281.

Market to which destined, prices at, 
11:1243.

Fishing vessels—Continued.
Mixed Claims Commission, U.S. and 

Germany, 11:1243, 1330.
Outfits, 11:1263, 1329.
Probable earnings allowed, 11:1272.
Profits, 11:1243, 1251-1282.

Abandoned voyage disallowed, 
11:1279.

Alabama claims, 11:1254-1260.
Amount based on other decisions 

of same tribunal, 11:1282.
Average earnings (at least) allowed, 

11:1253.
Based on similarly equipped vessel, 

11:1282.
Civil law, allowed under, 11:1275.
Comparison with another vessel 

twice as efficient, 11:1281.
Compelled to go to other grounds, 

11:1021.
Lay of crew, 11:1255, 1257.
Mixed Claims Commission, U.S. 

and Germany, 11:1243, 1330.
Not probable, 11:1260.
Previous catch, based upon, II: 

1252.
Prices at market to which destined, 

11:1243.
Prior average catch, based on, II: 

1282.
Reasonable value of fish already 

caught, 11:1243.
Testimony of other shipmasters as 

to probable, 11:1251.
Value of catch allowed, 11:1281.
Vessel short-handed, profits re

duced, 11:1251.
Property in seals outside three-mile 

limit, 11:1263.
Prospective catch, claim for as such* 

disallowed, 11:1243, 1259, 1260,
1330.

Provisions, 11:1257-1258, 1329, 1330,
1331.

Sale at reduced price unnecessary, II: 
1273.

Seizure and detention, 11:1274-1282.
Seizure as result of error, 11:1275.
Ship’s company’s loss, 11:1255, 1257

1258.
Special expense of hiring crew, III: 

2013.
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Fishing vessels—Continued.
Sperm oil on board, market value on 

day would have arrived home, 
11:1259.

Sum allowed in lieu of catch for en
forced use of vessel, for— 

Compulsory service of officers and 
crew, 11:1257-1258.

Diversion of vessel, 11:1257-1258. 
Provisions consumed, 11:1257-1258. 
Use of vessel, 11:1257-1258. 

Trouble occasioned by interference, 
11:1021.

Wages (see also Wages) after aban
donment of voyage disallowed, 
11:1258.

Flag:
Hauled down, I:80n.
Honors to, demanded, 1:714.
Insult, I:82n, 83n, 367, 602, 723. 
Offense against,

Moral damages disallowed, 11:1005. 
Nominal damages disallowed, II: 

1004.
Salute offered, I:757n.

Flogging. See Beating.
Flooding of land, 11:849, 1385, 1402

1405.
Fodder seized, 11:1456.
Food:

Denial, 1:526.
Increased price, 111:1676-1677.
Poor, not necessarily maltreatment, 

1:574.
Force majeure, 111:1739, 1759.

Delay—
As result, 111:1677.
In payment, 111:1973.

International law, 111:1584.
Political life of state compromised by 

payment, 111:1972-1973.
Forced abandonment of property. See 

Abandonment of property: En
forced.

Forced entry of vessel, 11:1196.
Forced loans, 111:1608-1614.

Application for payment, 111:161 In. 
Auction to procure amount, III :1610n. 
Benefit to nation, III:1573n, 1612. 
Equal distribution, 111:1611. 
Exhaustion of local remedies, III: 

161In.
Failure to follow law, denial of justice, 

III:1613n.

Forced loans—Continued.
Forcible seizure of goods, III:1610n.
Horses, 111:1956.
Impartial levy, 111:1609, 161 In.
Imprisonment or arrest to enforce, 

I:315n, 319n, 346, 360; 111:1610, 
1612, 1613n.

Levied on those giving aid and com
fort to enemy, 111:1612.

Liability of regular authority, III: 
1609.

Meaning, 111:1609, 1611.
Method of enforcement, I:319n; III: 

1610-1612, 1613n.
Not voluntary, 111:1608, 1609.
Punitive damages, 111:1610-1611.
Receipts, 111:1611, 1614. *

Recital that money given freely, 
111:1612.

Signatures, III:1613n.
Revolutionists’ exaction, 111:1609, 

1613-1614.
Risks of war, exception, 111:1609.
Tax, comparison, 111:1609.
To carry on war against claimant 

state, III:1610n.
U.S. policy, 111:1609.

Forced sale, 1:215, 233, 363-364; 11:946.
Cargo,

Loss in consequence of, 11:1127, 
1196, 1235.

Percentage added to value, 11:1235.
Cattle, remote loss, 111:1826.
Fishery grounds, 11:1518.
Prices received at, 11:1390.
Proof of value, strictest, dispensed 

with, 11:1379.
Property sold by liquidator, 11:1502

1503.
Transfer in nature of, 11:1379.
Vessel, something over and above 

market value allowed, 11:1035.
Foreseeable damage, 111:1577.
Forests. See Timber; Trees.
Frais Supplementaires in France, World 

War, 1914, 11:902-903.
Franchise (see also under Contracts and 

concessions):
Operations in territorial waters, 

11:894.
Unexpired, option to purchase, 

11:1526.
Value excluded from rate base, where 

donated, 11:1514.
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Fraud, absence of knowledge on part of
claimant, 1:173; II:1433n.

Fraudulent claims {see also Exaggerated
claim), 1:166, 476n-478n; 11:966.

Impeachment of awards, I:476n- 
478n; II:1444n, 2049n.

Free ships. See under Vessels.
Freight, 11:1146-1192, 1197, 1204.

Agreed freight, 11:1158.
Alabama claims, 11:1167, 1172, 1176; 

111:1775.
Amount due deducted, 11:866; 

111:1581.
As between parties to contract, earned 

when goods discharged at desti
nation, 11:1168-1169.

As between party to contract and 
third party, property from com
mencement of voyage, 11:1169.

Based on registered tonnage, 11:1192.
Belligerent vessel carrying enemy 

goods, 11:1158.
Blockade,

Capture, contrary to proclama
tion instituting, freight paid, 
11:1146; on suspicion as to 
destination, contraband, 
11:1155.

Incapacity to complete voyage, 
II:1148n, 1154, 1158.

Ineffective, 11:1144, 1186.
Bottomry advances deducted, 

II:1148n.
British prize court’s practice, II: 

1146n-1151n, 1157.
Capture, as delivery, II:1149n, 1157, 

1179; justifiable, vessel not liable 
to condemnation, II:1148n.

Cargo,
Acquiring enemy destination after 

outbreak of war, 11:1157.
Failure of charterer to furnish, 

11:1171.
Not delivered, 11:1161.
Not on board at time of capture, 

11:1179.
Released, not brought to destina

tion, 11:1161.
Restored, vessel under detention, 

whole freight not earned, 
II:1149n.

Freight—Continued.
Cargo—Continued.

With enemy destination, neutral- 
owned vessel, payable from 
proceeds of cargo, 11:1153.

Charter, allowed in lieu of freight, 
11:1183; under negotiation con
sidered in net earnings, 11:1164.

Charter-party,
Existing, 11:1174; 111:1855.
Freight not due until arrival, 

II:1148n.
Coasting trade of enemy, vessel 

engaged in, II:1147n, 1149n.
Collisions and other marine torts, 

net freight against wrongdoer, 
11:1169, 1178.

Common-law doctrine that claimants 
given whole freight or nothing 
not followed in prize, 11:1156
1157.

Contraband,
Carriage, II:1149n, 1154, 1155.
Condemned on vessel released, 

11:1155.
Conditional, in transit to enemy, 

ordered returned, 11:1154.
Declared such after commencement 

of voyage, 11:1156.
Ignorance on part of master, not 

entitled to aver, II:1149n.
Contract,

Existing contract of affreightment 
or existing charter-party, 
11:1188, 1243.

No action under, 11:1174.
With enemy charterer, 11:1159.

Contributes to value of goods, 
11:1184.

Cost of construction of vessel in rela
tion to net earnings, 11:1165.

Courts of all nations protect, 11:1174.
Declaration of Paris, 1856, 11:1158.
Demurrage measured by gross freight 

less expenses, 11:1144.
Detention, for, 11:1146, 1227; III: 

1852.
Destination not reached, one half of 

freight paid, 11:1187-1188.
Destination of vessel false, freight 

forfeited, exception, II:1150n.
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Freight—Continued.
Distress,

Vessel captured and unable to pro
ceed, freight not payable, 
II:1149n.

Vessel enters in, and afterwards 
seized, 11:1178-1179.

Vessel fails in contract, dubious 
character, freight pro rata 
itineris peracti decreed, 
II:1149n.

Earned prior to wrongful confiscation, 
11:1151, 1162; 111:2021.

Earnings, deprival because of unlaw
ful seizure, 11:1160.

Embargo, vessel detained, II:1149n.
Expense of earning, 11:1176, 1180.
Expenses, as item of, 11:936, 1238.
Experts’ assistance, 11:1191.
False, 11:1379.
Fees incident, 11:1351.
Fraud in papers, 11:1152-1153.
Full freight earned, 11:1183.
General average, 11:1169,1177-1178.
Gross,

Defined, 11:1172.
Disallowed by Geneva Tribunal, 

11:1172, 1176.
Illegal capture or destruction of 

vessel, 11:1169.
Items usually deducted, 11:1174

1175.
Impending voyage, loss on plus ex

penses, 11:1187.
Incompleted voyage, two thirds of 

full freight, 11:1182, 1183.
Increased—

Because of war, 111:1794, 1802.
Contracts entered into before 

events, III: 1783.
Insurance of, 11:1169, 1170-1171.
Interest, II.T174-1175, 1185n.
Invoice price, inclusion in, 11:907.
Items considered, 11:1158.
Lien,

Attaching to cargo, where neutral 
vessel carrying enemy prop
erty, II:1146n.

On cargo, discharged where embargo 
prevents vessel from perform
ing contract, 11:1149.

On freight where not earned, 
II:1190n.

Freight—Contin ued.
Lien—Continued.

Takes place of all others generally, 
,11:1147.

Lost on property not shipped, 
11:862-863.

Market, cargo brought to better, 
II:1150n.

Mixed Claims Commission, U.S. and 
Germany, destroyed ship, exist
ing contracts, 11:1188.

Net,
Allowed and prospective earnings 

disallowed, 11:1167, 1172, 1176.
Defined, 11:1172, 1176.
On cargo proceeding to take on 

board, 11:1182.
Where voyage entered upon, 

111:1855.
Net earnings,

Charter under negotiation, 
11:1164.

Loss of use of vessel, 11:1161 et seq.
Neutral and belligerent vessels, II: 

1157-1158.
Neutral cargo on enemy’s vessel,

Carried to original destination by 
captor, II:1150n.

Substantially delivered, 11:1170.
Neutral country becomes hostile 

before decree on cargo carried 
by neutral vessel, II:1147n.

Neutral vessel,
Cargo with enemy destination, 

11:1153.
Enemy cargo, 11:1152-1153; cap

tor pays whole freight, 
II:1149n, 1179; completion of 
voyage prevented by captor, 
II:1149n, 1169; ignorance of 
enemy destination, 11:1154; 
priority of freight over cap
tor’s expenses, 11:1169; un
neutral circumstances, 
II:1146n.

Lost by captor in taking to un
liver enemy cargo, 11:1169.

Which had not sailed though cargo 
on board, 11:1179.

Non-delivery of goods, cargo released,
Not entitled to bill - of - lading 

freight, 11:1154-1155.
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Freight—Continued.
Not earning, demurrage, calculation, 

II:1144n.
Obligations of same transaction where 

rights assumed by Crown, ad
vances on bottomry, II:1148n. 

Owner,
As against charterer, right to earn 

freight from inception of voy
age, 11:1169.

Continues to perform contract 
with enemy charterers after 
outbreak of war, 11:1159.

No charter-party or contract for 
freight, 11:1173.

Not at fault, 11:1171.
Paid on cargo taken at sea, 11:1196, 

1197.
Port of destination not reached, one 

half of freight paid, 11:1187
1188.

Primage included, 11:1339. >
Prior earnings considered, 11:1151, 

1162.
Prize courts, 11:1156-1157, 1169

1170.
Pro rata itineris peractiy

Alabama claims, First Court of 
Commissioners, 11:1179-1180. 

Not mere arithmetical calculation, 
11:1158.

Owner receives goods at interme
diate port, 11:1172.

Vessel failed in contract owing to 
distress and dubious character, 
II:1149n.

Property, recognized as, 11:1169
1171, 1173-1174.

Prospective earnings, 11:1176—1177. 
Prospective freights, 11:1172, 1176. 
Prospective profits, as applied to, de

fined, 11:1173; disallowed as, 
11:1146, 1148, 1151.

Rate,
Basis of previous voyage, 11:1150. 
Charter-party, 11:1186.
Current, II:1185n.
Normally to be expected rather 

than that stipulated, 11:1191. 
Uniform, adopted by commission, 

11:1222.
Value of vessel considered, 11:1166

1167.

Freight—Continued.
Reasonable under all circumstances, 

11:1158.
Registered tonnage, based on, II :1222.
Repair period deducted, 11:1165.
Replacement value, included in, II: 

936.
Represents increase in value derived 

from change of place, 11:1184.
Requisitioned property, deduction 

from amount paid, II: 907.
Restoration decreed of vessel and 

cargo without fault of captor, 
cargo insufficient to pay freight, 
II:1148n.

Restoration of vessel with freight 
decreed, cargo perishable, sale of 
so much of cargo as necessary to 
discharge freight, II:1148n.

Return freight allowed, II: 1185.
Seizure jure belli unlawful and ship 

deprived of earning freight, II: 
1160.

Shipment before war, and small part 
of voyage made, whole freight not 
allowed, 11:1158; full freight 
allowed, 11:1159.

Speculative, disallowed as, 11:1151.
Trade between ports of—

Allied enemies, II:1147n.
Belligerents, II:1147n.

Unearned, 11:1173-1174, 1177; III: 
1854.

Unlivery, commission of, II:1149n.
Unloading, failure to permit, III: 

2014.
Use, for, 11:1128.
Value, as element of, 11:1171.
Vessel,

And cargo restored, completion of 
voyage required prior to de
mand for freight, II:1149n.

Captured, unable because of dis
tress to proceed, cargo sold, 
II:1149n.

Destroyed, as prize, 11:1178; when 
one day out, 11:1167-1168, 
1180.

Failed in contract owing to distress 
and dubious character, II: 
1149n.

In ballast bound for port where 
cargo to be taken on under 
existing charter, 11:1168, 1180.
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Freight—Continued.
Vessel—Continued.

Sailing under charter to port and 
there to take on other cargo, 
11:1168, 1180.

Under two charters, both voyages 
begun, 11:1168, 1180-1181,
1182; one voyage begun, II: 
1174, 1181-1182.

Voyage abandoned as unlawful before 
seizure, 11:1160.

Voyage becoming unlawful prior to 
seizure, 11:1160.

Fright (see also Fear), 1:580, 758n. 
Fruit:

Intended for market, 11:1488.
Trees, 11:1246, 1497; 111:1846.

Fuel:
And consumable stores, reasonable 

market value, 11:1236.
Fishing vessels, 11:1263.
Rails taken for, 11:1457.

Fugitive, claim by, 1:158.
Fumes, injury by, 11:1413.
Funeral expenses, 111:2009.
Furniture, 11:1490-1491, 1504, 1518. 
Future damage, 1:6; 11:1540.

Gardens, 11:1496, 1504.
General average:

Charges in connection with, allowed,
11:1221.

Freight contributes, 11:1169, 1177
1178.

General condition of country, loss as 
result. See War or insurrection. 

Going concern, 11:1526; III:1578n,
1644, 1653n, 1658, 1720, 1721, 
1821, 2018.

Gold:
Concession for extraction, 111:1738. 
Dust, 11:969.

Good faith:
Amount claimed in, 1:167-168, 169, 

173.
Of claimant, considered in determin

ing amount, 11:1428.
Good offices:

Bonds, 11:1585-1586.
Contracts and concessions, I:23n; III:

1553, 1554, 1585, 1634, 1741. 
Settlement through, III:2041n, 2042n. 

Good-wiU, 11:1546; 111:1821-1823.
At time of sale, 11:1504.

Good-will— Continued.
Consequential loss, 111:1857.
Going concern, 111:1821.
Market value, factor in, II: 1285, 

1529, 1547.
War, during, 11:1504, 1546; 111:1822. 

Government:
Act of (see also Sovereign; State 

Distinguished from acts of revolu
tionists, I:8n-9n; 11:1447. 

Prior, declared nuH and void, 
1:193.

Usurping, 1:746.
Vessel in hands of private owners, 

liability for acts while under 
prior government control, I: 
211; 11:1061.

As claimant, agency doctrine, 1:643. 
Authorities. See Authorities, acts of. 
De facto, acts of, 111:1565-1566, 1679, 

1691, 1945.
Delinquency, separate from individual 

wrong, 1:40 et seq., 51 et seq. 
Forces. See Authorities, acts of: 

Military.
Officials. See under Authorities, acts 

of.
Political subdivisions. See Subdivi

sions, political.
Prices set by. See Prices.
Wrongful act. See Wrongful act. 

Grain (see also Crops), corn in storage 
because of war, 111:1784.

Grazing. See Real property: Pasture. 
Grief, 1:41, 43, 49n, 51, 627, 671, 700, 

721, 777-780.
Guano Act, 1856, non-exercise of juris

diction by another power a con
dition, 11:1379.

Guaranty (see also Annuities; Contracts 
and concessions: Advances and de
posits and Subsidies):

Against competing project, 111:1556
1557.

Annual, 111:1950.
Arrears, interest, 111:1950, 1977. 
Bonds, 111:1595, 2036.
Contract for payment of net revenue^ 

III:1623n.
Customs receipts as, III:1586n, 1587, 

1603, 2036.
Deposit as security under concession, 

111:1654, 1655, 1658, 1674, 1703, 
1949.
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Guaranty—Continued.
Exportation of arms, against illicit, 

11:1013.
Failure to pay to corporation, claim 

by shareholder, 111:1571.
For fulfilment of contract, cancelation, 

111:1579; coupons maturing prior 
to date of forfeiture, 111:1674.

Net revenue, III:1623n, 1710-1712. 
Prices, 111:1813.
Suspension of payment, 111:1713. 

Guard: ,
Expense of maintenance, 111:2016. 
Legation, 111:1781.
Private, 111:1757-1758.
Taken prisoners, 111:1789.

Hand, injuries to or loss of, 1:545 et seq., 
548, 550-551, 559, 613, 632, 633; 
111:1791.

Hardship, 1:574, 580n, 589, 631. 
Hardships of war, 1:574.
Hastening of death, I:84n, 731, 814. 
Head, injuries to, 1:521 et seq., 527, 542, 

601, 603, 621, 630, 633.
Health, affected by expulsion, 1:484; 

loss, 111:2011; permanent injury, 
1:633.

Hearing, impairment or loss, 1:533 et seq., 
560, 629; 111:1792.

Hearings:
Claimant not entitled, III:2046n- 

2047n.
Personal, granted by British Royal 

Commission on Compensation 
for Suffering and Damage by 
Enemy Action, 11:1491.

Heart, impairment of, or injury to or 
near, 1:531, 560, 586, 632.

Heirs, payment, III:1919n, 2046, 2051. 
Hernia, result of injury, 1:560, 633.
Hip, injuries to, 1:538, 541, 543, 544. 
Horses. See Livestock.
Hospitals, property used for, 11:1381, 

1457.
Hot pursuit, 1:151.
Household effects, 11:1490-1491, 1504, 

1518.
Housing, temporary, 111:1781, 1782. 
Humanitarian services, 111:1776, 1780. 
Humiliation, 1:287, 302, 433, 718, 778. 
Hypothetical development of industry, 

11:1544.

Ignorance of law, 1:382.
Ill-treatment. See Maltreatment; and 

under Treatment.
Illegal act:

All consequences to be wiped out, 
11:1534.

By claimant. See under Claimant: 
Acts of.

Illness:
Expenses, 111:1811, 2007.
Incapacity for work, III :1783.
Long, 1:632.
Prior, enhanced by personal injury, 

1:614.
Through seeking refuge in leaky 

dwelling, 111:1779.
Imaginary loss, III:1766n.
Immediate loss. See Direct loss. 
Immediate payment. See Payment: 

Time.
Impaired value of property taken at sea, 

11:1197.
Implied contracts. See Contracts and 

concessions: Implied and Quasi- 
contractual obligations.

Import duties. See Duties.
Importation:

Confiscation of goods, 111:2010, 2019. 
Fees assessed contrary to agreement, 

111:1944.
Prohibition, 111:1722.
Wrongful refusal of permission, 

11:878, 879; 111:2010. 
Imprisonment. See Arrest, detention, 

or imprisonment.
Improvements (see also under Real 

property):
Necessitated by military use, 11:1501. 
Roads, etc., by troops, III:1754n. 
Sequestrated property, 11:898, 1501; 

III:1754n.
Imprudence on part of claimant, 1:145, 

380.
Incidental loss:

Accelerated payments by insurance 
companies as result of death, 
111:1799.

Removal to place of safety, 111:1811. 
Incidental results (see also War or in

surrection: Incidental results), of 
requisition, 11:1251.

Incompleted or unbuilt property, 
11:1042, 1065, 1079, 1089-1092, 
1520, 1521, 1538.
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Incomunicado {see also under Arrest, 
detention, or imprisonment), expul
sion, 1:423, 429.

Inconveniences, 1:357; 11:903; 111:1806. 
Arrest, on account of, 1:320, 357.
By litigation, 111:1817.
Imposed upon neutral by law of 

nations, 11:1212-1213.
Seizure and unlivery of enemy cargo, 

for, 11:1157, 1158, 1159.
Small, 11:1132.
Temporary, 1:619.
Unreasonable, absence of, 11:1351. 
War, of. See War or insurrection. 

Increased value, occasioned by tempo
rary presence of army, 11:1457. 

Indefinite loss. See Uncertain loss. 
Indemnification:

Defined, 11:1007.
Inadequate unless coextensive with 

right, 11:1212.
Indemnity {see also Purpose of indem

nity), in insurance, 11:1202. 
Indeterminable losses, premiums of in

surance paid against losses that did 
not occur, 11:1311.

Indignity, 1:43, 49, 51, 80, 82n-83n, 578 
et seq.; 111:2020.

And grief, 1:700.
Arrest, in connection with, 1:345. 
Clothes torn off, 1:489, 624. 
Expulsion, incident to, 1:488, 489. 
Satisfaction for, in addition to ma

terial losses, 1:779.
To consul, 1:58, 76, 366, 536n;

III:1768n.
To state, 1:48, 281, 757n.
Without external marks of injury, 

1:609-610.
Indirect and other damages, 111:1765

1874.
Indirect loss {see also Non-proximate 

results; Remote loss), 1:284; III: 
1765, 1786, 1787, 1821.

Alabama claims, 111:1772 et seq. 
Anticipated injury, 111:1777. 
Apprehension of owners of vessel, re

sult of, 111:1777.
Bills payable at deferred sight of 

risky character, 111:1782. 
Business, reduced economic status of 

residents, 111:1790.
Certain items of costs of articles 

furnished, 111:1812.

Indirect loss—Continued.
Cheese to be made, where ranches 

abandoned, 111:1784.
Clearing land, inability to proceed 

with, 111:1779.
Commissions on future contracts, 

111:1783.
Commissions on sale of cargo, 

111:1771-1772.
Compradores’ goods lost in godown 

belonging to foreigner, 111:1783. 
Compulsory and difficult sale of 

houses, 111:1783.
Cost of keep of refugees, 111:1780. 
Cost of living elsewhere, 111:1779. 
Customers,

Inability to buy, 111:1790.
Loss of, 111:1783,1818.

Debts, 111:1807-1808.
Depreciation of—

Currency during war, III:1765n. 
Land, 111:1783.

Destruction of native houses rented 
to foreigners, 111:1783.

Diplomas, loss, 111:1783.
Disturbed state of commerce, loss 

resulting from, 111:1782. 
Employees’ sufferings, 111:1783. 
Exchange fluctuation, 111:1783. 
Expense of—

Prior litigation, 111:1784, 2019. 
Removal from dwelling, 111:1770

1771.
Failure to buy and sell, 111:1779. 
Goods, belonging to others, 111:1782. 
Illness,

Through seeking refuge in leaky 
dwelling, 111:1779.

Where no incapacity for work, 
111:1783.

Increased—
Freights where contracts not en

tered into before events, 
111:1783.

Living costs, 111:1794.
Taxes, 111:1794.

Increment of cattle, 111:1871. 
Insurance,

Enhanced payments, 11:1301. 
Goods sold but not delivered, 

111:1783.
Increase in rate of, III :1772. 
Premiums paid where property not 

destroyed, 11:1304-1305.
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Indirect loss—Continued.
Interest,

On goods in stock, 111:1782.
On Joans, 111:1783.
On property damaged or destroyed, 

111:1779.
Interference with contract between 

claimant and third party, III: 
1728.

Interruption of business, 111:1782.
Land, idle, III:1766n-1767n.
Leaving home on account of war, 

111:1779.
Loans, except where security suffi

cient, 111:1783.
Local law, 111:1779.
Looting in absence of owners, III: 

1780.
Medical practice, 111:1779.
Mental suffering, 111:1783.
Millinery, depreciation, 111:1783.
Mixed Claims Commission, U.S. and 

Germany, 1922,111:1793 et seq.
Negotiable instruments not met, 

111:1783.
New tariff, effect on all exporters, 

111:1833-1834.
Not allowable, 111:1873-1874.
Ordinary expenses of merchants, 

111:1782.
Other causes, III:1766n, 1771, 1874.
Payment of share of partner under 

embargo where no property of 
firm seized, III:1768n.

Plantation overgrown through lack of 
attention, 111:1780.

Profits, 111:1775, 1779, 1787, 1788.
Proximate result of act, 111:1793

1794.
Pursuit of cruisers, part of general 

cost of war, 11:1167; 111:1773, 
1775.

Ransom-bond,
Apportionment, required by owners 

of vessel, 111:1776-1777.
Failure to sell vessel on account of, 

111:1777-1778.
Remote damage to shipping interests, 

111:1772.
Rent of disused houses, 111:1779.
Sale of vessel, loss, 111:1777-1778.
Shareholders, 111:1794-1795.
Sites of destroyed buildings, 111:1783.
Subcontracts, expense in annulment, 

111:1693.

Indirect loss—Continued.
Terms employed, 111:1766, 1873. 
Trade, loss of, 111:1779.
Transfer of commercial marine to 

another flag, 11:1301; 111:1773
1774.

Transport to other islands, 111:1779. 
Travel expenses unless to nearest place 

of safety, 111:1783.
Unpaid hotel bills, 111:1783.
Wages while out of work, 111:1779. 
War,

Prolongation of, 11:1301; III.T772, 
1773-1774.

Suffered as consequence of, 11:848; 
111:1783.

Wrongful act operated upon third 
party, 111:1805. *

Indirect responsibility, 1:72, 205; II:
940; 111:1765, 1768n.

Individual (see also Claimant):
Injury by (see also Exhaustion of local 

remedies), 1:9-11, 14, 219, 518. 
Interference with property by, 

11:837-838.
Industrial property. See Factory; Pat

ents and inventions.
Industrial value rather than replace

ment cost of factory, 11:897. 
Industries. See Business; Contracts 

and concessions; Factory.
Industry, hypothetical development of, 

11:1544.
Infection, 1:541, 543, 546, 559, 567n, 

631, 632, 633.
Inheritance. See Estate; Nationality; 

Payment: Heirs.
Injunction requested, 11:1539, 1540. 
Injury (see also Personal injury; Physi

cal injury; Political and moral 
injury):

Absence of international, 11:829. 
Accidental, 1:16n et seq., 219-222. 
Anticipated, 111:1777.
By individual, 1:9-11, 14, 219, 518. 
Damage or loss must have been sus

tained. See Actual loss: Estab
lishment, necessity of. 

Distinguished from loss, 1:648.
To claimant state,

Consulate of, I:80n.
Dignity of, 1:80, 82-83n.
Nationals of, 1:80, 81.
Officials or agents, 1:80, 81n.
Public property, 1:80, 81n.
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In j ury—Continued.
To real property, II: 1413-1418.
To reputation, 1:259.

Inoculation of prisoners, 1:574.
Insane person, responsible for death of 

decedent, not subsequently con
fined, 1:658.

Insanity:
Child, as result of injuries sustained 

by mother, 1:561.
Difficulty in measuring loss of mental 

capacity, 1:777-778.
Imprisonment, in connection with, 

1:322, 345n.
Result of maltreatment, 1:730-731; of 

personal injury, 1:531, 561, 593, 
614, 632.

Insolvency (see also Bankruptcy):
Debtor’s, III:1766n, 1769n, 1807, 

1808-1809.
Dissolution of firm a remote loss, 

111:1829.
Insurance company, as result of 

increased payments, 111:1800
1801.

Prior to act on which liability predi
cated, 111:1809.

Inspection by arbitrators. See Arbi
trators: Ocular inspection.

Instalments (see also Contracts and 
concessions: Advances and depos
its), payment of award, 11:1542; 
111:1603, 1605.

Insult, I:83n, 578, 579n, 605, 610.
Threat of, 1:343.
To flag, 1:367.
To state, I:81n, 348-349, 713-714.
To uniform, I:31n, 82n, 288, 769.

Insurance, 11:1296-1328.
Abandonment to insurer, 11:1299, 

1321, 1327; 111:2055.
Absence of loss of vessel, 11:1310

1311.
Acceleration of payment. See infra 

Life.
Alabama claims, 11:1300-1305.
British Royal Commission on Com

pensation for Suffering and Dam
age by Enemy Action, 11:1315
1316.

Cargo,
Assignee of insurers as claimant, 

11:1231.

Insurance—Continued.
Cargo—Continued.

Disallowed, 11:1197.
Open policy, 11:1201, 1202. 
Premiums,

Allowed, 11:1196, 1197, 1203,
1221.

Fair and ordinary, for immediate 
voyage, 11:1197.

Paid on cargo taken or destroyed 
at sea allowed, 11:1196, 
1197, 1198, 1203, 1205,
1234.

Represents increase of value com
municated to goods by haz
ards encountered, 11:1183
1184.

Received deducted, 11:1033, 1204, 
1205, 1207, 1208.

Unvalued policy, 11:1201, 1202. 
Valued policy, 11:1200.

Charged on basis of actual premiums 
paid, 11:1509.

Charterer,
Against loss of vessel, distribution, 

11:1289.
Assumed by, on vessel, payment 

voyage by voyage, 11:1292. 
Interest in vessel covered by, II: 

1293.
Obligation to carry, extent, 11:1292. 

Cost of insuring during detention 
allowed, 11:1319.

Data collected for determining value 
of charterer’s interest, 11:1290. 

Deduction from amount otherwise 
payable, 1:682, 683; 11:1033, 
1051, 1189, 1204, 1205, 1207, 
1208, 1244, 1294n, 1296, 1303, 
1306-1309, 1316-1317, 1318n;
III:1624n, 1797, 1798n, 1799n, 
1905.

Destroyed vessel, Mixed Claims Com
mission, U.S. and Germany 
(1922), 11:1320.

Detention of vessel, 11:1319, 1333
1334.

Double indemnity, absence of, II: 
1298, 1302.

Effected subsequently to capture and 
condemnation, cost of premiums 
disallowed, 11:1320.

Effort to obtain payment of, without 
result, 11:956.
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Insurance—Continued.
Enhanced premiums of, Geneva 

Tribunal (1872), 11:1300-1302; 
111:1772-1774.

Expense. See under Expenses.
Extraordinary cost, 111:1782, 1823

1824.
Failure to procure, 11:1315-1316.
Fear, taken out through, 11:1310

1311; 111:1799-1800.
First Alabama Claims Commission, 

II:1302n,
Fishing vessels, 11:1263.
Freight, 11:1169, 1170-1171.
Goods sold but not delivered, III: 

1783.
Government of U.S. in business, inter

est, 111:1921.
Increase of amount paid as, over pur

chase price, 11:1308-1309.
Increased value or anticipated profits 

insured, II:1296n.
Indemnity, defined, 11:1202.
Insolvency as result of increased pay

ments, 111:1800-1801.
Insured value as evidence, 11:949, 

1502, 1517.
Insurers, loss by. See infra Under

writers.
Interference with contracts, 11:1299; 

life insurance policies, 1:684; 
II:1311n-1313n; III:1730n, 1799.

Invoice price, included in, 11:907.
Jettison, 11:1199.
Life,

Acceleration of payment, 1:684; 
II:1311n-1313n; III:1730n,
1798-1799.

Amount paid not deducted in death 
claims, 1:682, 683; III:1798n.

Calculated on agreed value of 
human life, 11:1511.

Losses as between groups of claim
ants, II:1313n.

Nature of, II:1312n; III:1798n.
Subrogation, II:1313n.

Lusitania cases, II:1311n-1313n.
Net loss. See supra Deduction from 

amount otherwise payable.
Net profit, overhead not considered in 

determination of, II:1303n.
Ordinary, of merchants, 111:1782.
Owners of vessels, net loss not suffered 

by, 11:1307-1309.

Insurance—Continued.
Persons expected to insure, 11:1315

1316.
Policy, submittal, 111:2064.
“Port of Refuge” cases, 11:1306.
Premiums, 11:1304-1305, 1318-1320; 

111:1659, 2023.
Cargo. See supra Cargo.
Fair, for risk of passage, on vessel 

and cargo at commencement 
of voyage, 11:1182-1183.

Fair and ordinary, for immediate 
voyage, 11:1197.

Loss not occurring, 11:1304-1305, 
1310-1311; 111:1799, 1802.

Loss on, resulting from acts of 
opposing belligerents, 11:1310.

Not added to value of vessel, II: 
1029.

Not included in estimating net 
profit of vessel, 11:1249. '

Paid, 111:1823.
Received not deducted from 

amount paid underwriter, 
11:1299.

Represent increase of value com
municated to goods by hazards 
encountered, 11:1183-1184.

Profits, 11:1200-1202, 1296n.
Property not destroyed, 11:1304-1305; 

111:1799-1800.
Rate,

Approximates risk of loss of vessel, 
11:1291.

Deduction for sea risk based on, 
11:1210.

Increased. See supra Enhanced 
premiums of.

Of exchange, date of payment, 
111:1905.

Value of hazard, 11:1210.
Reinsurance, II:1302n, 1306.
Replacement by insurance received of 

vessel on which profits to be 
earned, 11:1349.

Requisitioned property, net value, 
11:907.

Sea risk, deduction for, based on rate 
of, 11:1210.

Second Alabama Claims Commission, 
11:1304-1305.

Subrogation, 11:1321-1328.
Absence of liability for initial act, 

II:1435n.
Alabama claims, 11:1301.
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Insurance—Continued.
Subrogation—Continued.

Insurer of increased value or antici
pated profits, II:1296n.

Insurer’s rights deducted from 
amount allowed owners of 
cargo, 11:1207.

Life insurers, II:1313n.
Total loss paid, 11:1297, 1298, 1321, 

1327, 1350.
Underwriters:

Alien, 11:1299, 1306, 1309.
Alien-enemy property, 11:1328.
Alien property, 11:1321, 1324-1328.
Assignee as claimant, 11:1231.
Claims as such, for losses, 11:1299; 

111:1823.
Damaged vessel, lost, 11:1322.
Expense of doing business not con

sidered in net profits, II:1302n- 
1303n.

Loss,
Aggregate exceeding aggregate of 

premiums or gains, 11:1301. 
Claims under contracts against 

risk producing loss, 11:1299. 
Measured by amount paid rather 

than by maximum indem
nity, 11:1309.

Net, 11:1231, 1302n.
National, 11:1296.

Alien cargo, 11:1324-1328.
Alien vessel, 11:1031, 1321.

Net out of pocket, deducting sums 
received under reinsurance, 
11:1306.

Neutral, becoming insolvent as 
result of increased payments, 
111:1800-1801.

Partial loss paid, 11:1296-1298, 
1309.

Premiums received by, not de
ducted in allowing amount 
paid, 11:1299.

Right of. See supra Subrogation.
Total loss paid, 11:1297, 1298, 1299, 

1321, 1327, 1350.
United States claims on behalf of 

underwriters for losses on hulls 
and cargoes during World War, 
11:1306.

Insurance—Continued.
Value stated in, 11:949, 1029, 1502, 

1517.
Vessels,

Original price of vessel, in excess of, 
11:1052.

Premium not added to value, II: 
1029.

Rate of exchange, variation be
tween date of loss and date 
paid, 11:1051.

Third state, insurer claims far loss 
of vessel of a, 11:1031, 1321. 

Value at commencement of risk is 
taken as value through voyage, 
11:1025.

Vessels and cargoes, 11:1296-1328. 
War, effect on pre-war contract of, 

111:1559-1560.
War-risk,

For account of owner of vessel 
carried by charterer, 11:1292. 

Premiums, cost, 11:1310-1311; 
111:1799-1800.

Insurgency. See War or insurrection. 
Insurgents:

Absence of neglect on part of authori- 
■ ties, 1:8n.

Beyond control, liability to neutrals, 
11:845.

Failure to prevent injury by, 1:35. 
Intangible property:

Damages limited to tangible property 
under Treaty of Berlin, 11:1284. 

Franchise evaluated in just compensa
tion, III:1578n.

Requisition of contract, 11:914. 
Interdependent undertakings, I:270n;

11:1534-1535.
Interest, 111:1913 et seq.

Absence of legal liability for principal, 
111:1995-1996. „

Alabama claims, included in award, 
111:1928.

Alien Property Custodian, on invested 
property seized by mistake, 
111:1930.

Allowance, well-settled, 111:1918. 
Annuities, 1:233; 111:1615, 1969-1970. 
Arrest, detention, or imprisonment 

cases, 111:1984-1988.
As complete, adequate, or just com

pensation, 111:1924 et seq.
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Interest—Continued.
As part of award, 1:314; 11:1203,1204, 

1206, 1224; 111:1924, 1926.
Agreement containing no express 

provision as to interest, 
111:1914, 1915, 1916, 1928, 
1957, 1964-1968, 1975n, 1992n.

Agreement stipulating payment of 
awards to be made without 
interest, 111:1958-1959, 1969.

Also upon award, 111:1970-1971.
Distinguished from interest on 

award, 111:1913-1919, 1946.
Goods not productive of interest, 

II:904n.
As part of expense of carrying mer

chandise, 111:1726.
* Attenuating circumstances, 11:888.

Average time during which sales 
would have been made, question 
of, 111:1930.

Back-interest (Verzugszinsen), III: 
1619, 1969-1970.

“Balance of indemnity”, meaning 
unpaid principal, 111:1973-1974.

Belligerency, during, 11:1306.
Bonds,

Accepted as security for debt, 
111:1588, 1589.

Accrual before and during war, 
111:1606.

Succession of states, 111:1608.
British creditors who met with im

pediments in collection of debts, 
111:1925.

British Crown, 111:1923.
“British Interest Claim”, 111:1955

1956.
Capital tied up, 111:1813.
Cargo, as part of value, 11:1224.
Claim for, not pressed where lack of 

evidence of principal amount, 
11:844.

Common law, claims against govern
ment, 111:1920.

Compensatory, 111:1913, 1952.
Compound, 1:195-196; II:1076n; III: 

1605, 1626, 1635, 1703, 1788, 
1868, 1939, 1956, 1981-1982,
1997-2003.

Continuing use of property, II :977.
Contract cases, 111:1945 et seq., 1996.
Contract with government, 111:1946.
Costs, on, 111:1932, 2004.

Interest—Continued.
Date—

From which allowed, 111:1931 et 
seq.

To which allowed, 111:1963 et seq.
Death cases, 1:670, 677n, 683n, 702; 

111:1985-1989.
Debts,

Money, 111:1952.
Paid previously, 111:1918.

Default, one year after account 
closed, 111:1951.

Delay (see also infra Laches),
By claimant, 1:199; 111:1684.
By claimant government, 11:968.
Claim permitted to slumber, III: 

1939.
During arbitration, 11:889; III: 

1926, 1932.
European legislation, 111:1973.
In payment for expropriation, II: 

1545.
In payment of awards, 111:1693, 

1968.
In payment of debt, stipulation 

against interest, 111:1601.
In payment of indemnity, alleged 

force majeure, where able to 
procure other loans, 111:1973.

Inability of government to pay 
debts, 111:1713-1714.

Unexplained, 111:1963.
Demand, 111:1953-1954.

Absence of documentary proof, 
III:2002n.

Civil law, 111:1951-1952.
Delay, 111:1684.
Equity, 111:1973.
European states, 111:1973.
Failure to demand interest, 

111:1972-1974.
For return of property, failure to 

make, 111:1993.
Judgment due, 111:1953.
Or notice, 111:1951 et seq., 1996.
Presentment of claim, 111:1956

1960.
Rendition of bills, 111:1955.

Demurrage, in lieu of, III :2004.
Detention,

In lieu of damages for, 111:2004.
Of property, during use, 11:1228.
Of vessel, loss as result of, 11:1163; 

111:1816.
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Interest—Continued.
Disallowed, 111:1982 et stq.

Amount available limited, 11:1242; 
111:1983.

Avoidance of any appearance of 
punishing people at large, 
111:1984.

Compound. See supra Compound.
Compromise figure as principal, 

111:1991.
Duplication of items, 111:2004.
Indefinite amount due, 111:1990

1991.
Inequitable to allow, 111:1990.
Laches, 111:1993.
Liberal allowance in lieu of interest 

requested, III:1983n.
Lump sum, III:1992n, 1999.
No loss of use, 11:1505; 111:2004.
Official presentation, absence of, 

11:1384.
On theory King can do no wrong, 

111:1921.
On theory that government is pre

sumed to be ready and willing 
to pay, 111:1920-1921, 1922, 
1949.

Period of negotiations, 111:1984.
Proof inadequate, II :1379;III:1990- 

1991.
Sum detained not earning interest, 

111:1994.
Under act of Congress, III:1982n.
Under terms of submission, III: 

1982n, 1983n.
Until balance of indebtedness de

termined and default, 111:1969.
Waiver, 111:1994.

Dividends paid sequestrator, III: 
2004.

Division between groups, 111:1617, 
1622.

Dommages-inUr&ts, III:1913n.
During suspension of proceedings of 

tribunal, 111:1926, 1932.
Duties wrongfully levied, 111:1923, 

1939-1940.
Earnings, on each year’s net, 11:1249.
East Florida claims, III:1920n, 1921n.
Eminent domain, 111:1921, 1931.
Exhaustion of local remedies, 1:200

201; 11:1125; III:1963n, 1712.

In terest—Continued.
Expenses {see also Expenses: In

terest), 111:1932, 2005-2006, 
2011.

Expulsion cases, 111:2016.
Failure to credit, 111:1606.
Federal government, claims against, 

III:1920n, 1921.
Forced loans, III:1929n, 1996.
Freight, in lieu of, 11:1175.
From—

Agreement adjusting amount due, 
111:1942, 1957.

Amnesty, 11:888-889.
Approximate date, III:1936n.
Arbitrary date after seizure of 

vessel, 111:1933-1934.
Arrest, 1:314; 11:1274.
Beginning of year expenditure 

made, 111:1675.
Capture of vessel, 11:930, 1188; 

111:1960.
Close of year in which final de

struction or loss of property 
occurred, 11:841, 1279.

Contract cases, in, 111:1945 et seq.
Court decision, six months after, 

11:1002; 111:1937, 1963.
Date amount to be repaid, III: 

1947.
Date compensation should have 

been paid, 11:918.
Date debt due, 111:1980.
Date duties wrongfully exacted, 

111:1914, 1940.
Date first instalment paid, III:1948.
Date fixed for payment, 111:1717, 

1726.
Date money due, 111:1915, 1947.
Date of assessment of value, II: 

1502.
Date of bringing suit, 1:201.
Date of bringing to notice of 

respondent, 11:930.
Date of confiscation, III:1935.
Date of conversion, III:1935n.
Date of decision, 11:914.

Arbitrary determination in order 
to avoid inequity as between 
claimants, 111:1996.
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Interest—Continued.
From—Continued.

Date of decision—Continued.
International obligation, III:

1996.
One month after, 111:1742.

Date of decree of restoration, II: 
1128; 111:1941-1942.

Date of default, 111:1712, 1951, 
1969.

Date of delivery of property under 
contract, 111:1948.

Date of demand, 111:1685.
Date of deprival of use, 111:1946.
Date of destruction, III:1935n, 

1980.
Of cargo, 11:1204.
Of mine, 11:1444.

Date of detention, 11:1230.
Date of dismantlement, 11:1446; 

III:1936n.
Date of dispossession, 11:1460, 

1486.
Date of execution of contract, III: 

1668.
Date of first presentation to Con

gress, 11:1020.
Date of forfeiture of deposit under 

contract, 111:1949.
Date of injury, 11:1236, 1276; III: 

1932, 1965.
Date of interference with contract, 

111:1945.
Date of item’s becoming due, III: 

1943.
Date of judgment, 11:1093.
Date of last depredations by 

Shenandoah, II:1303n.
Date of last payment of fees,

111:1944.
Date of last purchase to replace 

cargo destroyed, 11:1208.
Date of last transaction where

series, 111:1932, 1951n, 1982.
Date of levy of execution, 111:1941.
Date of liquidation of amount*

111:1942, 1944, 1968-1969.
Date of loss, 11:1286; 111:1933*

1957.
Date of non-payment, where agree

ment to pay in absence of in
ternational obligation, 111:1996.

Date of occupation, 11:1522.

Interest—Continued.
From—Continued.

Date of order to deliver property 
under concession, 111:1707.

Date of payment for rights which 
could not be disposed of, 
111:1941.

Date of payment of insurance, 
11:1326.

Date of presentation of claim, 
111:1688, 1752, 1956-1960,
1961-1962, 1976.

Date of purchase of cargo, 11:1203.
Date of receipt of request for return 

of property, II :905.
Date of refusal to approve assign

ment, 111:1943.
Date of release of detained vessel, 

111:2010.
Date of rendering service, 111:1948.
Date of rendition of bills, 111:1955.
Date of requisition or date of tak

ing of requisitioned property, 
11:909, 1076n, 1086; 111:1937, 
1938,1967.

Date of rescission of concession, 
111:1696,1946,1967,1970.

Date of reversal of decree of for
feiture, six months after, 
11:832.

Date of sale of property, 11:1504
1505.

Date of seizure, 11:870, 932, 943, 
1033, 1279; 111:1725, 1733, 
1868, 1869, 1917, 1929n, 1934, 
1935n.

Date of settlement, 111:1918.
Date of signature of agreement 

wherein obligation admitted, 
111:1958.

Date of sinking of vessel, 11:1206; 
III:1987n.

Date of taking, II: 109In.
Date of tender, III: 195In.
Date of termination of investiga

tion, ample time for, 111:1936.
Date of voucher for each sum, 

111:1949.
Date of wrongful interference, 

111:1925.
Date on which further detention of 

vessel wrongful, 11:861.
Date other similar items paid, 

111:1944.
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Interest—Continued.
From—Continued.

Date purchase money should have 
been paid, 111:1914.

Date respondent presumed to have 
had notice of claim, 111:1958.

Date settlement of claim became 
imperative, II:919n.

Date should have been paid, 
111:1944.

Date status of property should 
have been decided, 11:940; 
111:1937.

Date steps taken by claimant gov
ernment to press claim, 
III:1964n.

Date taxes wrongfully collected, 
11:943.

Date three months after probable 
time of arrival of cargo, 
111:1931.

Date three months after seizure, 
III:1934n.

Date withdrawal of profits or pro
ceeds possible, III:1900n.

Day after embargo or prohibition 
annulled, III:1935n.

Equitable date, 111:1868, 1944
1945.

Probable date of seizure, 111:1929.
Probable date value would have 

been received, 111:1931.
Tort cases, in, 111:1931 et seq.
Where evidence vague, 111:1752.
Year after close of account, III: 

1712.
Gift, 111:1970, 1973.
Goods not productive of, II:904n.
Government of U.S.,

Acts of Congress, 111:1921.
Against, 11:1054.
As contractor, 111:1921.
Claims against, 111:1920, 1921,

1924, 1931.
Express contract, 111:1956.
In business of insurance, 111:1921.
Payment to state, III:1924n.
Public loans, 111:1921.
Taxes illegally exacted, 111:1921.

Guaranty in arrears, 111:1950, 1977.
Injury to person, 111:1984-1989, 

1992n.
InUrtt, III:1913n.
InUrits moratqires, III:1913n.

Interest—Continued.
Interim, 11:1545.
Intermittent or continuous injury, 

111:1949.
International law, 11:930; 111:1920, 

1972, 1995-1996.
International obligations, 111:1995

1996.
Investigation, period allowed, III. 

1936.
Invoice price, included in, II :907. 
Joint account, 111:1969.
Just compensation, 11:1091-1093; III: 

1921, 1924 et seq., 1927, 1929, 
1930, 1937, 1938.

Kinds, 111:1913, 1922, 1952.
Laches (see also supra Delay), III: 

1621-1622, 1939, 1960, 1992
1993.

After request for proof, 111:1963. 
Failure to make demand or give 

notice of claim, 111:1951 et seq. 
In pressing claim, III:1924n-1925n. 

Legal expenses, 111:2005.
Liquidated amount, delay in pay

ment, 1:276-278; 111:1971-1974. 
Loans,

By state to federal government, 
III:1924n.

Public, U.S., 111:1921.
War loan, III:1977n.
Without interest, non-payment not 

anticipated, 111:1981.
Local law, effect on international ob

ligations, 111:1920, 1924, 1995. 
Loss of, compensated, 111:2012. 
Lump sum allowed as, II:1076n. 
Lump sums, 11:940, 1433n; 111:1938, 

1991-1992.
Money debts, 111:1952.
Moore, John Basset, views of, III: 

1920, 1968.
Moratory, 111:1693, 1703, 1913n,

1952, 1978n.
Mortgage, on, 111:1658.
Mutual bills, 111:1955.
Net value, included in, II :1076n; 
Neutrality, during period of, 11:1306. 
No allowance indirectly where barred, 

III:1983n.
Not claimed, 1:462; 111:1637.
Not due until balance determined 

and default, 11:1345,1347.
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Interest—Continued.
Notice of claim,

Date of handing communication to 
Secretary of State, III:1959n.

Request to be apprised of result of 
investigation insufficient, 
III:1959n.

On amount ordered paid, 111:1959
1960.

On award, 11:1221, 1223, 1460, 1488; 
111:1913-1919.

Absence of implied contract, 
111:1971.

Absence of power in commission, 
111:1971.

After 30 days, 11:1436.
After 60 days, 111:1974.
Agreement stipulating to be with

out interest, 111:1958.
Distinguished from part of award, 

111:1913-1919, 1946, 1985,
1987.

Fixed by convention, 111:2002.
From date of non-payment, 

111:1968,1996.
Lump sums. See supra Lump 

sums.
To date of payment, 111:1683,1967.
Tribunal competent to determine 

conditions for execution of 
awards, 111:1974.

Where no provision with respect to, 
111:1970-1971,1974.

Where provisions with respect to 
payment, 111:1971.

Work of other contemporaneous 
commissions, 111:1971.

On exchange contracts with banks, 
111:1783.

On expenditures where claimant in 
possession, 111:1716.

On expenses in effort to procure pay
ment, 11:1342.

On goods in stock, 111:1782.
On income, 111:1659.
On indemnity, accrued, 111:2048, 

2049n.
On instalments, 111:1932. ,
On invested capital,

During construction, 111:1675, 
1676, 1677.

In goods for sale, 111:1727.

Interest—Continued.
On invested capital—Continued.

In goods rendered idle or unde
livered, 111:1823-1824.

On investment (see also Annuities), 
In lieu of profits, 111:1719.
In real property, 111:1615.

On judgment, 111:1953.
On loans, indirect loss, 111:1783.'
On monthly balances, 111:1950.
On value of property damaged or 

destroyed, 111:1779.
Partaking of nature of damages, 

III:1913n.
Payable ordinarily for property des

troyed, 111:1928.
Period of default, 111:1690. 
Permanent Court of International 

Justice, 111:1975.
Personal injury cases, 1:545, 598;

III:1984r-1989, 1992n.
Political life of state compromised by 

payment, allegation, 111:1972
1973.

Pre-wafr Austrian and Hungarian 
unsecured debts, 111:1608. 

Principal,
Not due under international law, 

111:1995-1996.
Not exceeding, 11:1389, 1390, 1391; 

111:1817.
Paid previously, 111:1918. 
Sustainable, interest allowable, 

11:1024; 111:1924, 1925.
To give like amount of interest, 

111:1735-1736.
Profits, in lieu of, 11:876, 931, 943, 

1145, 1185, 1219, 1241, 1445; 
111:1719, 1829, 1831n, 1867
1871, 1928, 1929, 1935n, 2004. 

Property loss as distinguished from 
personal injury, 111:1984-1985. 

Rate, 111:1975 et seq.
Absence of provision in contract, 

III:1977n.
Acknowledged as just and equi 

table by debtor, 111:1981. 
Arbitrary, Mixed Claims Commis

sion, U.S. and Germany, 1922 
11:1306.

At place contract made, 111:1979.
At rate stipulated in mortgage, 

• III:lft75n.
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Interest—Continued.
Rate—Continued.

Attenuating circumstances, effect 
on, 11:888.

Claimed, 111:1982.
Common law, 111:1976.
Contractual rate usurious, 111:1981. 
Debt due prior to statute stipulat

ing legal rate, III :1980-1981. 
Going concern, 111:1720.
High, 11:1223; 111:1975, 1976.

Where large risks, 111:1980. 
Legal, 111:1943, 1951, 1977, 1978. 

Distinguished from commercial 
rate, 111:1976.

Distinguished from conventional 
rate, 111:1979.

Distinguished from current rate, 
111:1980.

Distinguished from permissive 
interest, 111:1980.

In claimant state, 111:1979.
In respondent state, 11:1436; 

III:1613n, 1688, 1703, 1918, 
1925, 1943, 1976, 1977. 

Liberal in view of length of time 
before payment, 11:1323. 

Moratory, III:1978n.
Non-payment of taxes, 111:1977. 
Notified by claimant, 111:1982. 
Paid for money from which instant 

loan procured, 111:1601, 1981. 
Paid on bonds, 111:1977.
Place of capture of vessel, II :930. 
Place of making and performance 

of contract, 111:1978-1979. 
Place of payment, 111:1725-1726. 
Some claimants entitled to higher 

rates than others, II:1076n. 
Statutory, though less than current, 

11:1266.
Story’s views, 111:1976.
Successive legal rates in respondent 

state, 111:1918.
Usurious, 111:1981.
Where disputes to be settled by 

local tribunals, 111:1978.
Where money would have been in

vested, 111:1868.
Where non-exhaustion of local 

remedies, 111:1712.
Receipts for principal containing no 

reservation with respect to, III: 
1973.

Interest—Continued.
Requisitioning, 111:1937, 1938, 1996; 

by Great Britain pursuant to 
Order of Aug. 8, 1919, 111:1922
1923.

Res judicata, 111:1973.
Restitution of property made and use 

compensated, 11:941.
Retention of property, III:1934n.
Right to, where principal amount of 

claim payable, 11:1024; 111:1924,
1925.

Robbery, in case of, 111:1987.
Seizure, wrongful, 111:1961.
Series of items not greatly distant 

from each other, 111:1932.
Series of transactions, 111:1930, 1949

1950, 1951, 1953-1954, 1982.
Sovereign submission to courts, effect 

on jurisdiction, 111:1717.
State may be debtor to degree not 

voluntarily stipulated, 111:1972.
Statute, where absence of, domestic 

commission, 11:1143.
Stipulation that amount to be repaid 

without interest, effect of delay in 
payment, 111:1947.

Succeeding state’s liability, 111:1608.
Taxes illegally exacted, 111:1921.
Tender, absence of, 11:934; 111:1952.
Theory that government willing to 

pay off debts, 111:1920-1921, 
1922, 1949.

To—
Actual payment, III:1934n, 1935n. 
Admission of liability and request 

to be informed of amount, 
11:832.

Agreement on necessity of arbitra
tion, 111:1964. i 

Approval of arbitral agreement, 
11:889.

Award, II:1264r-1271; 111:1707,
1933, 2012.

Calculation of principal, 111:1967. 
Close of commission, 11:1033; III:

1934n, 1965, 1966, 1969. 
Commencement of collection of 

tolls, 111:1676.
Confirmation of schedule, under 

agreement, 111:1959.
Date all documents before ar

bitrator, 111:1925.
Destruction of cargo, 11:1203.
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Interest—Continued.
To—Continued.

Expiration of prior commission, 
111:1641, 1964.

Final award, 111:1932, 1934n, 1947,
1957, 1958, 1964-1967, 1976, 
1982.

Payment, 11:870, 914, 1276, 1277, 
1279; 111:1703, 1868, 1956,
1958, 1967, 1970.

Respondents indication of willing
ness to pay, 111:1937. 

Respondents request for proof, 
111:1963.

Return of specie, 111:1869.
Three months after date of award, 

111:1966.
Tort cases, 11:1234; III:1929n, 1931 

et seq.
Travel expense to protect rights, 

111:2006.
Treaty limitation, 111:1922.
Trust, due under, 1:233; III: 1615,

2002.
Unliquidated amount, 11:913-914. 
Unsupported figure of claimant ac

cepted, 11:997.
Usage of industry, 111:1647.
Use,

Allowed in lieu of, 11:924, 943,1126, 
1175; 111:1843, 1935-1936. 

Otherwise compensated, 11:941. 
VattelS views, III:1924n. 
Verzugszinsen (for delay), 111:1619, 

1969-1970.
Vessel, on, gross freight charged with, 

11:1174-1175.
Wages, 1:353.
Waiver, 111:1971-1974, 1994.
Where lack of full information given 

claimant government, 111:1962. 
Interests:

Foreign, deducted, 11:1040, 1050. 
Various, indemnified, 11:1210, 1284. 

Interference (see also under Business): 
Contracts, with. See under Con

tracts and concessions.
Fishing vessels. See Fishing vessels: 

Interference with.
Laborers, with. See Employees: In

terference with.
Personal property, modes of, 11:857

955.

Interference—Continued.
Prospects, with favorable, 1:71;

11:1452; 111:1789-1790, 1827. 
Real property. See Real property: 

Interference.
Vessels, with. See Vessels: Inter

ference.
International arbitrations, III:2068a et 

seq.
International law:

Amount governed by, where exists, 
* 11:853, 854.

Equity included, 111:1732.
Interest, 111:1920, 1972, 1995-1996. 
Local law,

In conformity, 11:1069-1070; III: 
1692.

Not a defense, 11:1069, 1460;
111:1656-1657.

Treats of relations between states, 
11:854.

Validity of claim determined by, 
111:1890, 2056.

International wrong. See Wrongful 
act.

Internment:
Of manager, 11:896.
Profits during, 111:1857.

Interpreters, expense, 111:2006. 
Intrinsic value, 1:460; 11:910, 913, 1043, 

1237.
Inundation. See Flooding.
Invasion, 11:1372-1376.
Inventions. See Patents and inventions. 
Inventory:

Acceptance without complaint, 
111:1670.

Claimant no part in, 111:1708. 
Estimate based on last, II :844. 
Failure to take, 11:916; 111:1705. 
Requisitioning, duty to make at time 

of, 11:916,917, 919.
Taken before and after loss, 11:958. 

Investigate, failure to, 1:13, 38, 55, 656, 
681, 752.

Investigation:
After receipt of payment, III:2047n. 
Agent sent by claimant government 

to attend investigation by re
spondent government, 1:625.

By commission (see also Arbitrators: 
Ocular inspection; Experts), as 
to reasonableness of claim, II :963.
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Investigation—Continued.
By government incident to arbitra

tion, III:2024n.
By War Department, as to support in 

death case, 1:665.
Local, 11:1489-1492.
Of crime, laxity, 1:57.
Slow, I:295n.

Investment:
Amount considered in assessing value 

of rights in realty, 11:1486.
By debtor during war, resulting in 

loss, 111:1745.
Loss on, real property, III:1832n. 

Invoice:
In lieu of receipted bills, as proof of 

cost, 11:1232.
Market cost, considered in deter

mination of, 11:1197.
Not sufficiently explicit, 111:2019

2020.
Price (see also under Cargo),

Average, in case of requisition, 
11:908-909.

Evidence of market value, 11:906. 
Higher than price actually paid, 

11:910.
Including freight, insurance, inter

est, and profits, 11:907. 
Property refused clearance, where, 

11:934.
Requisition of property, 11:908

909, 910.
Irrigation, effect on land values, 

111:1678.

Jawbone broken, 1:527.
Jettison (see also Freight: General aver

age), 11:1023, 1199.
Jewelry, alleged loss of, 1:461; 111:1782. 
Jewels, 11:965-966; 111:1815.
Joint expense account, 11:1344-1345; 

111:1969.
Judgment, possibility of future adverse, 

111:1659.
Judicial authorities, acts of. See under 

Authorities, acts of.
Judicial notice, damage to growing 

crops by troops, 11:1451.
Judicial procedure, non-resort to, 

111:1661, 1681, 1706, 2006.
Judicial proceedings, value of property 

lost or destroyed pending, 111:1870
1871.

Judicial sale. See Sale.
Jurisdiction:

Absence of, to order return of prop
erty, 111:1713.

“Arising out of acts committed”, 
III:1594n.

Bonds. See Bonds.
“Claims”, 111:1597.
Criminal, 111:1706.
Damages measured in absence of, 

11:1271, 1272, 1273.
Form of reparation, 11:1542.
Limited to money award, 111:1622.
Sovereign submission to courts, effect 

on interest, 111:1717.
To declare rescission of contract, 

111:1713.
To determine conditions of execution 

of awards, 111:1974.
Tribunal to determine, 111:1597.

Just compensation (see also Compensa
tion) :

Act of June 15, 1917, 11:1065.
British demand, 11:1387.
Constitution of U.S., 11:1070, 1403

1404.
Contract, requisition of, 11:914-919.
Definition, 11:915, 917, 1027, 1083, 

1404r~ 1405.
Eminent domain, interest, 111:1921, 

1931.
Fifth Amendment, includes every so- 

called “interest”, 11:1070.
Franchise, III:1578n.
Interest as part of, 11:1091-1093; 

111:1921, 1924 et seg., 1927, 1929, 
1930, 1937, 1938.

International law, 11:915.
Items considered, 11:1095.
Market value, 11:913, 1404.
May be more or less than investment, 

11:1404.
Net value, based on, 11:918.
Ocean Advisory Committee, II: 

1065n-1066n.
Partially completed vessel, 11:1065, 

1079.
Payment as of time of taking, 11:1401, 

1403, 1404; 111:1939.
Profits, 11:1070-1072, 1073.
Prompt valuation and inventory, II: 

1072.
Property and not cost, safeguarded 

under Constitution, 11:1404.
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Just compensation—Continued.
Real property, 11:1387, 1402-1405.
Requisitioned property, 11:911-912, 

914-919.
Status quo ante, 111:1853.
Taking of private property for public 

use, 11:1137, 1138; III:1734n.
Tortious taking in absence of con

gressional ratification, 111:1930
1931.

Unbuilt ships, contracts existing, II: 
1090.

Use, most profitable, 11:1404.
Use of vessel, 11:1251.

Justice, denial of. See Denial of 
justice.

Kidnaping, 1:543, 633; 11:1367.
Kind, payment in, 1:4.
Knee, injury to, 1:525, 526, 533, 542.
Knickknacks, 111:1782.
Knowledge:

Authorities, of wrongful acts, 11:940.
Authorities, on notice of claim, 1:246

247.
Impending injury, 1:25-26.
Of irregularities on part of claimant, 

111:1569.
Of prices obtained from other cases, 

11:1456.

Labor (see also Work and labor):
Enhanced costs, 11:1496, 1500.
Fishing vessels, 11:1263.

Laborers. See Employees.
Laches. See Lapse of time; and under 

Interest.
Land. See Real property.
Language, abusive and indecent, 1:344.
Lapse of time:

Authorities aware of acts complained 
of, where, 1:246-247.

Between dispossession and demand 
for payment, 11:1536-1537.

Claimant's delay or laches, 1:224, 235 
el seq.y 241, 369; 11:1060, 1061
1062, 1140-1142, 1233, 1236,
1536-1537; 111:1621, 1766n,
1939, 1960, 1968, 1992-1993.

Communication considered, means of, 
1:231.

Conference on Codification at The 
Hague, 1930,1:228.

Lapse of time—Continued.
Dependent persons, 1:235; 111:1621.
Deterioration of cargo as result of 

claimant’s laches, 11:1233, 1236.
Disability, 1:224.
Discretion of claimant state,rI:243.
Distance considered, 1:231.
Failure of claimant state to take 

timely action, 1:225, 229.
Generally, 1:222 et seq.
Governments presumed ready to do 

justice, 1:230.
Incapacity, 1:224.
Interest. See Interest: Delay and 

Laches.
Jay treaty, delay by British cred

itors, 1:237.
Justice may necessitate consideration, 

1:240.
Knowledge on part of authorities, 

1:246-247.
Late filing of claim, I:241n.
Legal agencies, want of, 1:224.
Limitation of actions, absence of rule, 

1:223, 225; 111:1667, 1963n.
Non-action of claimant state and of 

individual claimant distinguished, 
1:225, 229, 236, 241.

Notice, importance of, 1:244 et seq.
Payment of awards, 111:1968.
Prescription,

Limitations of actions, distin
guished, 1:222-223.

Militations against, 1:226. 
Wharton’s views on stale claims, 

I:236-237n.
Presentation of claim and subsequent 

failure to press, 1:245; to earlier 
commission, 1:246.

Relations between governments con
sidered, 1:228. 231.

State’s failure to take timely action, 
1:225, 229, 238n.

Statute of limitations,
Hackworth’s views on, 1:228-229. 
Prize, I:229n.

Treaty rights, effect on, 1:234.
Unanswered note, 1:232-233.
Unsettled conditions, 1:231.
War, 1:224.

Lashing. See Beating.
Law (see also International law; Local 

law), passage, mere, 11:1361.
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“Law of Payments”, reduction by, 
German-Mexican Commission, 
11:856; established equivalents in 
currency, 111:1890, 1891. 

Lawlessness, 1:25, 34-35, 747.
Lawyer’s fees. See Legal expenses;

Payment: To attorneys.
Laxity of state:

Bearing on amount allowed, 1:51-58, 
743.

Prevention or punishment of crime, 
1:752; 11:852, 956.

Lease. See under Contracts and conces
sions; Real property: Lease and 
License.

Lectures:
College, 11:962.
Sermons, II:948n.

Leg, injuries to, 1:27,525,526, 533, 538 et 
seq., 570,576, 602,618,631, 632, 634. 

Legal act, liability under contract, III: 
1670.

Legal cause, 111:1766.
Legal expenses (see also Costs; Ex

penses) :
Attorney’s fees, 11:1164, 1221, 1341n, 

1342; III:1661n, 1709, 2013, 2022, 
2026, 2027, 2028, 2045n. 

Alabama claims, III:2027n. 
Limitation upon amount, II:1143n, 

1435n.
Mixed Claims Commission, U.S. 

and Germany, 1922, II:1341n; 
111:2029.

Paid in effort to recover property,
111:2022.

War Department, disallowed, by, 
11:973.

Before and after intervention, III: 1682 
Criminal prosecution, 111:2020, 2025. 
Defense of wrongful charges, III :2022. 
Disallowed, 111:2028. 
Disproportionate, 111:2019.
Fault of claimant, invo es not clear, 

111:2019-2020.
In effort to prevent cancelation of 

contract, 111:1660, 2023.
In effort to procure payment ordered,

111:2020.
In effort to settle, 111:2023.
Incident to protection of claimant’s 

rights, 111:2005.
Law suit, absence of reasonable in

quiry, 111:1733, 2021-2022.

Legal expenses—Continued.
Linked with illegal act, 111:2022. ,
Litigation, 11:1057, 1225,1265n, 1271; 

111:1784, 1810, 2005, 2010, 2019, 
2020-2022, 2027, 2028.

Preparation or prosecution of claim, 
1:791; 11:862, 1341n, 1342; III: 
1660, 2004, 2012, 2020, 2023, 
2025, 2026, 2027.

Prior, 11:931; 111:1998, 2022, 2026.
Prior arbitrates and negotiations, 

111:1693.
Private arbitration, 111:1715, 1716.
Proof of ownership of property before 

Alien Property Custodian, III: 
2031.

Proportionate to amount recovered, 
11:1136; 111:1686, 1688, 1704n, 
2027, 2028, 2030.

Services, I:7n; 111:1554. 1631, 1632, 
1753, 1754n.

Witnesses. See Expenses: Witnesses.
Letters, salable value, 111:1782.
Lex loci delicti, 11:854, 857.
Liability, admission of, 1:370; 11:1020.
Libel or slander of officials by claimant, 

1:143.
Licenses (see also under Real property), 

concerning industrial, etc., property, 
alien enemy, 11:971.

Liens. See under Freight.
Life:

Potential, vessel, 11:1248-1249.
Shortened, 111:2008-2009.
Threatened, I:342n, 367, 368, 566, 

569, 580, 581, 630, 631, 632, 633, 
634, 787; 111:2007.

Light money, 11:1263.
Limitation on amount of award. See 

Amount: Limitation.
Limitations. See Lapse of time.
Liquidated amount:

Adoption of amount allowed by 
court, 111:2000.

Interest from date of ^liquidation, 
111:1942, 1944, 1968-1969.

Prior, 1:191-193, 270; 111:1662-1663.
Tentative settlement, 111:1691.

Liquidated damages, 111:1627.
Liquidation of firm, effect on prior obli

gations, 111:1761.
Livestock, 11:961; 111:1782, 1789, 1826, 

1846.
Abandonment of ranches, 111:1784.
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Livestock—Continued.
Appropriation by army, 111:1748, 

1757-1758.
Care, 111:1659.
Depreciation, 11:1228.
Expense of keeping during detention, 

11:1229.
Forced loan, 111:1956.
Horses, 11:858; 111:1784, 1841, 1956, 

2009.
Increase, 111:1871, 2004n.
Loss of, rates adopted by commission, 

11:960-961.
Profits lost, 111:1784.
Seizure or requisition, 11:958-959; 

111:1826.
Seizure, in cropping season, 111:1841.
Used in working concession, 111:1658.

Living costs, 111:1659, 1779, 1794, 1802, 
1811, 1812, 2023.

Loans, forced. See Forced loans.
Local law:

Aliens, 1:193; 111:1605.
Applicability, 111:1604, 1696-1697.
Damages, 11:854.
Distribution, 111:2035.
Evidence in arbitration, 111:1705

1706.
Followed to extent law of nations not 

infringed, 11:855.
Indirect loss, 111:1779.
Interest, obligations under interna

tional law distinguished, III: 1920, 
1924, 1995.

International law, in conformity, 
11:1069; 111:1692.

International obligations, 11:1460.
Lord Campbell’s Act, 1:637.
Mexican Law of Payments, 11:856; 

111:1890, 1891.
Not a defense, 111:1656-1657.
Nullity, acts declared, effect on 

aliens, 1:193.
Ownership of claim, 111:2056, 2057.
Rate of exchange, 111:1890, 1891.
Real property, 11:1471, 1475.
Relationship between assignees, 

111:2053.
Relationship between government 

and individual claimant, 111:2053.
Remote loss, 111:1779.
Violation by claimant, 1:143, 145n, 

146-150.

Looting and pillage, I:9n, lOn, 15n-16n; 
111:1769, 1780, 1812.

By soldiers, 11:953, 1424-1425;
111:1846, 1957, 1990, 1991. 

Disturbed state of country, caused 
by, 11:953.

Failure to prevent, 1:26, 33-34n; 
11:1367.

Failure to suppress or punish, 1:175. 
Liability for whole, where impossible 

to identify part, 11:845.
Loss:

Actual. See Actual loss.
And injury, difference, 1:648. 
Anticipated, 111:1777.
Business. See Business.
Certain but proof impossible, III: 

1636.
Certain years, 11:1537; 111:1699. 
Claimant’s, rather than enrichment of 

respondent, 11:1545.
Contingent. See Contingent loss. 
Cost to avoid loss as distinguished 

from loss, 11:1447.
Deducted in estimating profits, 

111:1699.
Direct. See Direct loss.
Entire. See Entire loss.
Imaginary, III:1766n.
Incidental. See Incidental loss. 
Indeterminable, 11:1311.
Indirect. See Indirect loss. 
Mitigation. See Mitigation of loss. 
Natural and inevitable, III:1578n.
Of use. See Profits; and under Use. 
Pecuniary. See Actual loss.
Profits considered in connection with, 

11:840.
Project as whole, 111:1668.
Proximate. See Proximate results. 
Recoupment by passing on to con

sumer, 11:840, 1301.
Remote. See Remote loss. 
Sequestration, during, 11:898. 
Speculative. See Speculative loss. 
Unavoidable, 11:1488.
Uncertain. See Uncertain loss. 
Vessels. See under Vessels.
War, incident to. See War or insur

rection.
“Losses or damages”, meaning, II: 

1454n.
Lucrum cessans. See under Profits.
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Lump sum:
Alabama claims, 111:1775.
Claim arising from event other than 

that for which indemnity paid, 
1:625.

Distribution. See under Payment.
Doctors bill, whether payable from, 

1:626.
General damages, 111:2023.
Payments, III:2068j et seq.
Settlement of French claim for dock 

dues, 11:1339.

Mail, carriage, 111:1641-1642, 1751, 
1953.-1954, 1991.

Maintenance:
Crew, 11:1339-1340; 111:2015.
Of squadron, meaning, 11:1346-1347. 

Malicious accusation, 1:294, 296, 297. 
Malicious injury, 1:39, 578.
Malpractice, failure to remove shrapnel, 

I:577n.
Maltreatment (see also Treatment): 

Basic figure adopted for, 1:575. 
Disability as result, 1:575.
Escaped prisoner, I;574.

Mandamus, 111:2047-2048.
Manifest, sworn value in, 11:1197. 
Manuscripts (see also Documents), 

11:962; 111:1782.
Lectures, II:948n, 962.

Marching of alien, I:319n, 344, 484, 
485n, 486.

Market (see also Market price; Market 
value):

Actual state, 11:1211.
Distance, 11:934.
Falling, 11:1235, 1239-1240.
Public, III:1684n, 1864.

Market price (see also Market; Market 
value; Prices):

Absence of, 11:912.
At market to which destined, fishing 

voyage, 11:1243.
At time and place of taking, 11:912. 
Effept of similar seizures or confisca

tions on, 11:1223.
Effect on value of cargo of arrival or 

capture of this or other vessels, 
11:1211, 1216.

Market value (see also Market price; 
Prices):

Market value—Continued.
Absence of,

Cash market value for charter- 
parties, 11:1289.

Information as to, 11:1223.
Intrinsic value relied on. See infra 

Intrinsic value in lieu thereof.
With respect to real property, 

11:837, 1395, 1396, 1442, 1547.
With respect to vessel, 11:1043, 

1086n.
Adaptability of real property, II: 1405.
Age as affecting, 11:1039.
Apportionment between owner of 

vessel and charterer, 11:1286.
At place of confiscation as distin

guished from place Of shipment, 
11:1198.

At time of destruction, 11:1285.
At time of seizure or confiscation, 

11:1223.
Bills of claimants, 11:1197.
Capitalization of taxes on real prop

erty, 111:1678.
Cargo, 11:1236-1237.
Charter-party, 11:1284-1289.
Comparison with documents in simi

lar shipments, 11:1197.
Considered, 11:1498.
Contemporaneous sales, effect on, 

II:1086n.
Crops awaiting harvesting, II:1455n.
Current prices, 11:1197, 1223.
Destination, at, 11:1223.
Earning capacity based on previous 

operations, 11:1285, 1529.
Ex aequo et bono, ship-building con

tracts, 11:917.
Exaggerated by sale in prize of other

wise prohibited articles, 11:1223, 
1224.

Factors, 11:1285; 111:1821.
Good-will of business, 11:1285, 1529, 

1547.
Impossible of ascertainment, cost and 

charges looked to, II.T223.
Intrinsic value in lieu thereof, 1:460; 

11:913, 1043, 1237.
Invoice price as evidence of, 11:906, 

1197. .
Just compensation, does not exceed, 

11:1404.
Just compensation, usually, 11:913.

315420—43- 41
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Market value—Continued.
Knowledge obtained from other cases, 

11:1456.
Land, 111:1678.
Manifest, value in, 11:1197.
Meaning, 11:1547.
Method of determining, 11:1529.
Mixed Claims Commission, United 

States and Germany, 1922, II: 
1528-1529; 111:1856-1857.

Nature and value of business done, 
11:1285, 1529.

Original cost where property has little 
market value, 11:1441.

Owner entitled to market value of 
vessel burdened with charter, II: 
1286.

Physical condition, factor, 11:1041.
Prize sales, 11:1223-1224.
Profits, 111:1821.
Readiness to produce, considered, 

11:1285, 1529.
Reasonable, 11:913, 1190, 1236.
Refusal of government establishing 

monopoly to purchase goods on 
hand except at price below, II: 
894.

Replacement cost, considered, 11:1041, 
1084.

Shipment, at place of, 11:1197, 1237.
Similar seizures, 11:1223.
Speculative factors, 11:1043.
Tables of prices paid by War Depart

ment during war, 11:1456.
Time of taking, 11:1404.
Urgency of demand, 11:1285, 1529.
Use,

Considered though profits disal
lowed as such, 11:1284.

In near future, II:1404r-1405.
Value of, at time and under condi

tions existing, 11:1286.
Vessel,

Adaptability to particular trades, 
11:1041.

Age, 11:1041.
Availability for use, 11:1041.
Cargo capacity, 11:1041.
Change in market, 11:1039.
Charter-party, independent value, 

11:1040.
Class, 11:1041.
Conditions at particular time, 

11:1041.

Market value—Continued.
Vessel—Continued.

Contemporaneous sales, II:1086n. 
Cost, 11:1041.
Cost of construction less, II:1087n.

- Damaged condition, II :1039.
Depreciation as affecting, 11:1039. 
Depressed or inflated value, ab

normal conditions, II :1043. 
Determination, manner, 11:1039, 

1529: 111:1856.
Draft, 11:1041.
Insurance received, not in excess of, 

11:1052.
Nationality of charterer, 11:1041;

of owner, 11:1041.
Nationality of registry, 11:1041. 
Original cost as factor, 11:1039, 

1041.
Physical condition, normally im

portant factor, 11:1041. 
Reasonable, 11:1043.
Regulation, extent to which ex

posed to, 11:1041.
Replacement cost, II: 1041. 
Something over and above market 

value, 11:1035.
Speculative factors eliminated, 

11:1043.
Speed, 11:1041.
Tonnage, demand, 11:1041. 
War-time, 11:1041.
Weighted value of factors bearing 

on varies, 11:1040.
Mastoid trouble, 1:76.
Material damage, 111:1823,1856; direct, 

under Treaty of Berlin, 11:1284
1285.

Materials:
Contracts for supply, 111:1623-1630. 
Enhanced costs, 11:1496. 
Second-hand, 111:1720.

Mathematical computation, impossible 
in many cases, 1:417, 777.

Medical aid, 111:1633, 1752.
Denial of, 1:526.
Interference with procural, 1:546. 

Medical bill against Government, for 
treatment of numerous claimants, 
1:625.

Medical certificate, value as evidence, 
I:536n.

Medical expenses. See under Expenses. 
Medical practice, loss, 111:1779



INDEX 2189

Memoirs, 111:1782.
Memorial:

As evidence, 111:1630.
Content, 111:2063.
Late filing, 1:24 In.

Memory, loss, 1:629.
Mental:

Anxiety, 111:1659, 1710.
Collapse. See Insanity.
Impairment of faculties, 1:531. 
Suffering, 1:44, 302, 307, 627, 718, 

740, 777, 778, 788; 111:1783, 
1786, 1787.

Method of payment, jurisdiction, II: 
1542.

Methods of assessing:
Comparison, in determining value, 

11:1044, 1537; of similar under
takings, 11:1537, 1544. 

Numerous, used to check method of 
determination, 11:1050.

Military authorities. See Authorities, 
acts of: Military.

Military honors demanded, 1:715. 
Military measures (see also War or in

surrection), cost, 11:1373.
Military occupation, loss of use of fac

tories during, 11:1245-1246. 
Military services, 1:159, 364; 111:1563, 

1633-1637.
Millinery, depreciation, 111:1783.
Mind, loss. See Insanity.
Mine fields:

Destruction of vessel, III:1935n. 
Failure to sweep, 111:1796-1797.
Loss caused by, 111:1797.

Mines, II:1444r-1448.
Contracts and concessions, 111:1660 

et seq.
Forced abandonment, 11:1447-1448. 
Price of product varies with mine, 

11:893.
Production impeded, 11:893.
Property commandeered, 11:1445. 
Quantity of production, estimation, 

11:893.
Right to work, as part of settlement, 

1:270.
Royalty interest, market value, II: 

1440.
Mismanagement:

Custodian, by, 1:205, 206n; 11:899; 
111:2017.

Mismanagement—Continued.
Sequestrator, by, 11:899, 1488-1489, 

1526-1527.
Misrepresentation by claimant, 1:158.
Mistake:

Character and ownership of property,
11:866.

Demolition of property, 111:1718.
Detention of property, 11:860-861.
Identity,

Arrest through confusion in names, 
I:315n.

Exclusion on account of, 1:354.
In law, 11:831-832.
Of customs officer, II:1020-1Q21.
Property seized as property of an

other, 11:871; III:1929n.
Sale of property as that of another, 

111:1962.
Seizure of property as that of enemy, 

11:935.
Vessel seized under, 11:1132, 1139.

Mistrust, for, 1:41, 43.
Mitigation of loss:

Cessation of sealing, and return home, 
instead of, 1:206.

Conditions, onerous, 1:215-216.
Contract, less satisfactory, made, 

1:208-209.
Delay in repair caused by lack of 

skill, 1:211.
Difference between cargo and what 

would have procured, 11:1259.
Exhaustion of remedies, effect, 1:199.
Expense, 11:1134; 111:2013; unneces

sary, 1:201.
Failure, 1:199 et seq.; 11:1018, 1447.

To lease property at low rental, 
1:206.

To substitute other appliances,
1:202.

Hire of other tugs, 11:1334.
Mismanagement, effect of, 1:204,
Owner of vessel, reduction of loss, 

11:1018, 1134.
Protest, failure to, 1:207.
Repair, minimum time for, 1:211-213.
Replacement of insured vessel on 

which profits to be earned, 
II.T 249.

Sale of property, 11:1447.
Sale of vessel, unnecessary, 1:314.
Silence, effect of, I:206n, 207.
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Mitigation of loss—Continued.
Unnecessary in view of circumstances, 

1:214 et seq.
Use of property for other purposes, 

11:1447.
Mob violence, 1:37, 50, 139-140, 165, 

524 et seq., 581, 641, 642, 699, 751
777; 11:1261.

Admission of liability in agreement for 
settlement, 1:761. .

Amounts moderate, 1:796.
Deaths arising from, tabulation of 

instances, 1:819-822.
Destruction of wharf, II:1494n. 
Failure to apprehend, investigate, 

prevent, or punish, 1:751, 752, 
760n, 764; II:1426n.

Negligence, absence of, in suppressing, 
I:756n.

Police, laxity, 1:27-30, 670, 756n, 769. 
Political subdivisions, acts of, 1:752. 
Slowness in prosecution, 1:771. 

Moderate amount claimed, effect, 1:168
170.

Money:
Absence of evidence of value, par 

value adopted, 111:1890.
Award,

In current money of respondent or 
equivalent in current money 
of claimant state, 11:1252.

In money of country to which cap
tured vessel belongs, 11:1221. 

Limited to money, III: 1622. 
Usually, in, 1:4; 111:2036.

Bank notes,
Depreciation, liquidation of bank, 

111:1891-1892.
Lost or impossible to cash, 

111:1782.
Change in kind, III: 1892-1894.
Debts. See Debts.
Depreciation,

During war, III: 1765n.
German mark during first World 

War, 111:1886. *
Payment of sequestrated debt, 

111:1892-1894.
Had and received, 111:1739.
Kind, acceptance without protest, 

1:188.
Loss of, 11:965, 966, 969, 1375; 

111:1782, 1815.

Money—Continued.
Loss of use, 11:943; 111:1725.
Mexican Law of Payments, 111:1890, 

1891.
Null and void, declared, I:9n; 

111:1565.
Of forum, 111:1877-1878.
Payment,

In currency of respondent, 11:1428.
In depreciated money of country 

where payable, 111:1883.
In gold coin or equivalent in silver, 

1:489-490.
Of equivalent in gold, 111:1878.

Privileges granted in lieu of, 1:4-5,68.
Rate of exchange. See Rate of 

exchange.
Replacement in lieu of, 1:4.
Responsibilities resolve into, Ill:1583.
Retention, 11:915.
Seizure, 11:870, 943, 967-968; III: 

1868-1869,1917,1929,1960-1961, 
2021.

Serbian and Brazilian Loans cases, 
111:1608.

Value,
At date of contract containing 

recital of amount, 11:1486.
Change in, subsequent to precedent 

used, I:328n.
Of coin in which expenses paid, 

11:1347.
Monopoly:

Cables, 111:1564.
Concession, 11:892-893; 111:1759.
Confiscation of property incident to 

establishment, 11:891.
Contrary to public policy, 111:1564.
Establishment, effect on aliens, 

11:891-895.
Export, III:1728n.
Failure to approve monopolistic con

cession, 111:1740.
Government, II :894.
Interference with contracts, 11:892

893; 111:1726, 1728n.
Loss incident to, I:210n.
Most-favored-nation clause, despite 

existence of, 11:892.
Refusal of government to purchase 

property on hand except at price 
below market, 11:894.

Resale of property, 111:1604.
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Monopoly—Continued.
Speculative loss as result of violation 

by others of Anti-trust Act, 
III:1578n.

Towing business in territorial juris
diction, 11:894.

Treaty, grant of, contrary to, 11:891.
Type of service rendered by grantee, 

11:893.
Unconstitutional concession, 111:1564, 

1759.
Moral damages, 1:44, 501; 11:903, 1005, 

1374.
Moral injuries, 1:495; 11:1005.
Moral purposes, indemnity for, expressed 

as well by small sum, 1:411.
Moral suffering, 11:1374.
Morals of claimant, effect, 1:134-135.
Mortgage:

Amount paid by administrator, deduc
ted from amount paid owner of 
building, 11:1505.

Assignment to claimant as condition 
of award, 111:1570.

Bill-of-sale, 1:257; 111:1646.
Bonds, replaced by other bonds, III: 

1603.
Confiscation or expropriation of prop

erty, 11:1478.
Assumption of mortgage debts by 

expropriating state, 11:1436.
Estimated date for paying, III:1653n.
Foreclosure,

Absence of procedure, 111:1649. 
Failure to enforce decree, 11:1372.

Interest on, on claimant’s own prop
erty, 111:1658.

Property seized and burned during 
insurrection, III:1768n.

Refusal to permit foreclosure, III:
2022.

Value, 11:1502-1504, 1517.
Mortification, I:580n.
Murder:

Atonement for, 1:705.
Attempted. See Threat: Life.

Name of newspaper, injury, 11:891.
Nationality, 1:94 et seq.

Acquisition in U.S., 1:94.
Alien, marriage to, after presentation 

of claim, 1:102.

Nationality—Continued.
Alien husband, claim arising at death 

of, 1:101.
“All claims owned by citizens”, 1:103;

III:1686n. "
Allegiance, temporary, 1:95. 
Assignment of claim. See Assign

ment of claim.
Award conditional upon further proof 

of, I:644n.
Change in nationality of claim, after 

award, III:1919n; by indorse
ment or inheritance, 111:1604. 

Charterer, effect on market value, 
11:1041.

Collective naturalization, I:645n. 
Continuous, 111:2055.

Beneficial interest, I:115n.
Heirs and devisees, 1:105, 114, 115, 

117-121, 644n-645n.
Married woman as heir, 1:121-123. 
National of same state substituted, 

1:117.
Origin to date of treaty, from, 

1:102-103, 112, 113-114.
Origin to presentation, from, 1:109

110, 113; 111:1591.
Origin to settlement, from, 1:111. 
“Owned by” citizens, 1:103, 115n; 

III:1686n.
Ownership and origin, 1:110-111, 
To award, 1:119.

Corporation. See Corporation.
Date claim arose, III:1643n.
Death claim, 1:115-116. 

Administrators, I:644n.
Creditors, I:644n.
Decedent a declarant, 1:642, 649. 
Decedent a non-national of claim

ant state, 1:643, 646 et seq. 
Estate, I:649n, 651.
Individual claimant, 1:641. 
Property loss of non-national, 1:649, 

651.
Widow of naturalized citizen, 1:641. 

Death of claimant,
Heirs or legatees, 1:105, 114, 115, 

117; III:1919n.
National at date of loss or injury, 

1:96, 110, 114, 115.
Declarant,

Generally, 1:106-108, 463. .
Of respondent state, 1:109.
Palacio’s position, 1:107.
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Nationality—Continued.
Draft issued by state to own national, 

111:1590-1591.
Dual, 1:125-128, 159n.
English, loss of allegiance, 1:293. 
Foreigners in service of nationals, 

Boxer indemnity, 111:1782. 
Former nationals of respondent state, 

11:1473-1474.
Global nationalization, 11:1466-1467. 
Homestead, naturalization to acquire, 

11:1360.
Insurer claims for loss of vessel of 

third state, 11:1031.
Jus sanguinis, 1:94.
Jus soli, 1:94.
Legal representative, 1:100, 114. 
Married women,

Death of alien husband, 1:101, 646. 
Resumption of citizenship on ter

mination of marital status, 
1:650.

National in origin, claim,
Assignment, 1:96-98, 96n, 99.
Date of injury, 1:96.
Salary in foreign army, 1:96, 98. 
Subsequent naturalization, 1:99. 

“Nationals”, meaning, 1:94.
Outlying possessions, natives, 1:95. 
Owner of vessel, effect on market 

value, 11:1041.
Ownership by non-national, 1:644n. 
Partnership. See Partnership. 
Presumption of expatriation, 

Claimant, 1:104, 105n.
Deceased, 1:104.
Rebuttable, 1:333.

Prolonged residence in native
country, 11:1360.

Proof, 111:2063-2064.
Property sold to national of respon

dent, 11:890-891.
Protection limited to nationals,

11:1470.
Realty, ownership, 11:841, 1356, 1359. 
Residence insufficient, 1:106. 
Respondent’s national, injury to, or 

ownership of claim, 1:116, 123
128; 11:1473-1474; 111:1638. 

Seamen, 1:95, 712.
Soldier serving sovereign other than 

claimant state, 1:293.
Stateless persons, 1:129.
Succession, I:116n, 644, 646n.

Nationality—Continued.
Time of act of which complaint 

made, 11:1474.
Underwriter,

Alien, 11:1312.
National of claimant state, 

11:1296,1299,1306,1321 et seq.
Vessel,

De facto ownership and control, 
1:157.

Registry, effect on market value, 
11:1041.

Voting in respondent state, effect, 
1:642.

Wife of national, resident in claimant 
state, II:1361n.

Nationals (see also Nationality): 
Equality of treatment,

Inadequate amount accepted by 
nationals, 11:1386.

Of aliens, 1:365.
Remedy ordinarily against, 1:9-11,14, 

219, 518.
Nature of claimant’s interest, 11:1297;

111:2051-2057.
Nature of damages, 1:718.
Naval officers (see also Authorities, acts 

of: Military; and Insult), offense 
to, alleged, 1:288.

Neck, injuries to, 1:552, 571, 589, 632. 
Negligence (see also Death claim: -Acci

dental death), 1:216 et seq.
Captor,

During trial, 11:1014.
Prior to placing res in prize, 11:1193. 

Contributory, 1:144, 218, 658. 
Culpable, 1:46, 518.
Failure to lease property at low rental, 

1:206.
Investigation, 1:652.
Marine, I:10n.
Of claimant, 1:216 et seq.; III:1766n. 
Officials, I:16n.
Private individual, 1:11.
Protection, failure to request, 1:33, 

217-218.
Representative of third state, for acts 

as, 1:460.
Res ipsa loquitur, 1:542.
Shipping, 1:217.
Use of property, 11:942.

Nerves, impairment, 1:570, 582, 633. 
Nervous disorder prior to injury, 1:582. 
Nervous prostration, 1:587.
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Nervous strain (see also Shock), 1:580 
et seq.

Net earnings (see also Profits): 
Capitalization, 111:1675.
Cost of construction compared, II: 

1165.
Defined, 111:1711.
Vessels, II:1045n, 1164; 111:2015,

2017.
Wages included in, 11:1340, 1343; 

111:2015.
Net proceeds of cargo, British prize rule, 

11:1214.
Net profits (see also Net earnings), 

11:1249, 1285-1288; 111:1659, 1711, 
1818, 1860n, 1871.

Distinguished from net revenue, III: 
1711.

Net revenue (see also Net profits): 
Computation, 111:1710-1712. 
Distinguished from net profits, III: 

1711.
Guaranty, III:1623n, 1710-1712.

Net value:
Cargo, 11:907, 1208.
Vessel, contract for construction of, 

etc., 11:917, 1075, 1076n. 
Neutrality:

Cargo, neutral. See Freight: Neutral 
cargo.

Claimant’s violation, 1:160, 505;
111:1563, 1748n.

Property, neutral, seizure, 11:968. 
Revolutionists not recognized as bellig

erents, no rights of, 11:1136. 
Vessel, neutral (see also Freight: 

Neutral vessel), 11:1153, 1352. 
Neutrals, risks of traders assumed, 

11:1212.
Newspaper:

Injury to name, 11:891.
Suspension of publication, 11:889. 

Nominal damages, 1:479, 498; 11:833, 
837, 857, 1004, 1442; 111:1883. 

Nominal loss, shares of stock, 111:1698. 
Non-proximate results, 111:1791-1801. 

Expense to resuscitate company, 
111:1793.

Insurance against losses not occur
ring, 111:1799-1800.

Personal injury and death cases, 
111:1791-1792.

Nose broken, 1:527, 533, 629.
Notary fees, 11:1055.

Notes. See Manuscripts.
Notes or obligations. See Debts.
Notice. See Demand.
Notice of claim (see also Lapse of time), 

1:222, 244 et seq.
Date of handing communication to 

Secretary of State, III:1959n.
Interest, effect on, 111:1951 et seq., 

1959n.
Knowledge, authorities in possession 

of, 1:246-247.
Request to be apprised of result of 

investigation, III:1959n.
Notice of jurisdiction, losses incurred 

subsequently, 11:1379.
Novation, acceptance of bonds as secu

rity, 111:1588, 1603.
Nuisance, 1:6; 11:1413.

Objetsd’art, 111:1782. ■
Occasional as distinguished from appre

ciable damage, 11:1416.
Occupation. See Business, trade, work 

or profession.
Occupation of property. See Real 

property: Occupation.
Ocean Advisory Committee, II:1065n- 

1066n.
Offense, where not intended, 1:288.
Offer of reward, 111:1642.
Offer of shares, as indicative of value, 

11:1535.
Offers, prior. See Prior offers.
Office:

Promotion of guilty to, 1:342.
Reinstatement of guilty, 1:27, 369.

Official status (see also Consul), 1:366, 
372, 709.

Officials (see also Authorities, acts of: 
Officials), protection by, 1:27, 58; 
protection of, 1:27 et seq.

Oil seized for lighting municipality, 
11:1430.

Oil wells and equipment, destruction, 
11:1430-1431; 111:1804.

Operations caused by personal injury, 
1:532.

Options, I:270n; 11:1526; 111:1667.
Orchards, 11:1246, 1497; 111:1846.
Order in Council, claim based on mere 

fact of putting into force, 11:1352.
Origin of claim. See Claim: Origin.
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Original cost (see also Cost: Original; and 
Wider Cargo; Vessels), 111:1675.

Evidence of value, 11:1495.
Fifth Amendment to Constitution, 

11:1083. •
Good investment, 111:1736.
Greater than present value, 11:1441.
Invoice price, 11:908, 1197.
May not correspond with value, 

11:1535.
Not necessarily basis for indemnifica

tion, 11:1083; 111:1720.
Receipted bills in lieu of invoice, 

11:1232.
Requisitioned property, 11:910.
Second-hand material used, 111:1720.

Original takers of bills, 111:1599.
Outfit (see also Equipment):

Fishing voyage, 11:1263.
Ordinarily belonging to and on board 

vessel, 11:1044.
Vessels. See Vessels: Equipment.

Outlaws. See Bandits.
Overhead, 11:945, 1085, 1343-1344;

111:1629, 1706, 1812-1814, 2030.
Incidental to settlement, 11:1524

1525.
Net loss of insurers, II:1303n.
Spared, 11:1527.

Ownership (see also under Real property):
De facto possession, 11:915.
Full rights, distinguished from limited, 

11:1476-1477.
Of claim (see also Nationality), de

termined by local law, 111:2056, 
2057.

Partial, by aliens, 11:1040, 1050.
Several existing interests, 11:1040, 

1210, 1284.
Similar rights, 11:1460.

Pacific enjoyment, meaning, 111:1828. 
Pain (see also Suffering), 1:588 et seq., 

631, 633, 671, 721.
Cuts, 1:563-564.
Decedent’s, 1:671, 682, 721.
Eye, injury to, 1:532, 588.
Face, injury to, 1:531.
Freedom from, right to, 1:520. 
Hip-joint, injury to, 1:543.
Infected wound, 1:546.
Numerous wounds, 1:603.
Temporary injury, 1:605.

Papers:
Lectures, II:948n, 962.
Loss of, 11:839, 964, 972; 111:1782.
Manuscripts and notes,II :962 ; 

111:1782.
Other records available, 11:839; III: 

1806.
Thrown overboard, costs and dam

ages, 11:1348.
Pardon, 1:70, 73, 79.
Part chargeable to unknown wrong

doers, liability for whole where 
impossible to identify, 11:845; 
111:1769.

Partnership:
Claimant, 1:133; II: 1463, 1466-1467, 

1473, 1484-1485; 111:1592, 1603
1604, 1628, 1662, 1663n, 1666, 
1692.

Losses, II :887.
Nationality, 1:98, 133; 11:1463, 146&- 

1467, 1473, 1484-1485; 111:1603
1604, 1662, 1663n, 1666.

Partner, claim submitted by, 1:98; 
II:1426n;III:1768n, 2021.

Partners becoming alien enemies, 
11:1484-1485.

Shares presumed to be equal, 11:1485.
War, effect, 11:1484-1485; 111:1559, 

1885-1886.
Where no property of firm seized, 

III:1768n.
Pasture. See under Real property.
Patents and inventions, 11:969 et seq.

Alien enemy licenses, cancelation of, 
11:971.

Commission for adjustment of British 
claims for use of inventions, 
11:977-979; III:2068n.

Doubt as to validity or user, where 
11:983.

Evidence as to existence and dura
tion, 11:1540.

Expiration, 11:984; considered in de
termining amount allowable for 
use, 11:974.

Extortionate price, nation not to be 
exploited by, 11:981.

Fair and reasonable price for user, 
11:981.

Fair royalty, 11:982.
Fees, unpaid, 11:970.
Government contractor, inventor, 

11:989.
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Patents and inventions—Continued.
Infringement, I:10n.
Joint inventors, 11:994.
Lapsed, 11:984.
Not patented because of military 

secrecy, II:977n.
Official duties, relation to, 11:980, 

988-989, 994-995.
Price of patented article usually in

cludes royalty, 11:993.
Property rights in absence of patent, 

11:970.
Quantity used considered in determin

ing rate of payment, 11:982.
Rate fixed in compulsory license, 

allowed, 11:974.
Reward for use, rather than payment 

on commercial basis, II:979n.
Risk, grave personal, not taken into 

account, 11:995.
Secret, 11:984.
Similar, user of, 11:987.
Term invention used with varying 

meaning, 11:987.
Unpatented inventions, 11:970, 984, 

986 et seq.
Use, 11:978, 979n, 983, 987.
Validity, doubt as to, 11:983.

Pawn shops, articles in, 111:1782.
Payment (see also Settlement), 111:2035

et seq.
Act of 1896, 1:664; 111:2044, 2046.
Act of grace. See Act of grace.
Administrator or executor,

Bond, I:732n.
Expenses, 1:791; 111:2008.
Letters of administration, I:732n.

Agreement of.parties, 111:2051.
Assignees, 111:2045, 2046, 2051, 2052, 

2053, 2053n.
Insolvency proceedings, 111:2052, 

2055-2056.
Local law, 111:2053.

Assignment by court of respondent of 
claimant’s right in award, III: 
2039.

Attachment of money in respondent 
state, 111:2038-2039.

Bonds, 11:1431; III:1604n, 2035
2036.

Received, suspension in payment, 
111:1556.

Received for military supplies, 
111:1592-1593.

Payment—Continued.
By individual, I:802n; under agree

ment, 1:280.
By local authorities or people, I:758n- 

759 n.
Certification to Secretary of the 

Treasury, 111:2044, 2046.
Claimant government’s control over 

award, 111:2046-2051.
“Claimants”, 111:2045-2046.
Claimant’s interest, nature, 11:1297; 

111:2051-2057.
Commission no part in final allotment 

or distribution, 111:2056.
Conflicting claims of ownership, bear

ing of award, III :2054-2057.
Deduction of amount previously paid, 

III:1998n.
Deduction of expenses of arbitration 

See under Arbitration: Expenses.
Delay, 111:1968.
Deposit of amount payable, 111:1603, 

1704n, 1972.
Determination of amounts due claim

ants, 111:2044, 2046.
Devisees, 111:2051.
Discount of obligations, III:2043n.
Distribution, 111:2044 et seq.

Control by claimant government, 
111:2046-2051.

Creditors, III:1704n, 2038-2040, 
2045, 2051.

Local law, determined by, 11:1300; 
111:2035, 2055, 2056, 2057; 
relationship between govern
ment and claimant, or between 
claimants, 111:2053.

Ratable, 111:1927, 2068j et seq.
Tribunal no part, 111:2056.
Uniform sum apportioned to claim

ants, 1:610, 622, 712.
Drafts,

Endorsement, III:2042n, 2044.
In whose favor drawn, 111:2043.

Duty of state receiving, to administer 
according to treaty, 111:2052.

Escrow, pending decision of case, 
1:715.

Expenses, legal. See Legal expenses.
Expenses, to whom payable, III:20Q8.
Failure to pay small sum when larger 

sum due debtor, 111:1707.
Goods not paid for, absence of loss, 

11:841.
315420—43- 42
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Payment—Continued.
Government as trustee for party hav

ing equitable title to reimburse
ment, 11:1297.

Heirs, III:1919n, 2046, 2051.
In gold, 1:259; III:1618n.
In respondent state in order to avoid 

loss on exchange, 111:2044.
Initial or primary rights in fund, 

111:2046.
Instalments, 11:1542; 111:1603, 1605.
Interest (see also Interest),

Accrued, 111:2048, 2049n.
For delay, 111:1971-1974.

Investigation of claim by claimant 
state after receipt of payment, 
III:2047n.

Jurisdiction to determine—
Costs, III:2038n.
Method, 11:1542; III:2038n.
Time and place of payment, 

III:2038n.
To whom made, 11:1542; III:2038n.

Kind, in, 1:4.
Litigation pending, III:2048n.
Lump sum, III:2038n, 2068j et seq.
Mandamus to compel Secretary of 

State to pay, 111:2047-2048.
Method, Treasury notes payable in 

one year, I:677n.
Mode not res judicataf III:1618n.
Money (see also Money), not received 

by Secretary of State, 111:2044; 
ordinarily in, 1:4; 111:2036.

Mortgage to be assigned to claimant, 
111:1570.

Negotiation with respect to claim 
after receipt of payment, 
III:2047n-2048n.

Non-payment not contemplated, 
11:1543.

Officially espoused claim, 111:2041.
Original claimants, 111:2051.
Partial, 111:1707.
Permanent Court of International 

Justice, jurisdiction, III:2038n.
Perpetuity, 111:1618,1622.
Persons other than those clearly en

titled resort to courts, 111:2044
2045, 2046, 2050, 2051.

Place, II: 1542; III: 1038n.
Political life of state jeopardized, 

allegation, 111:1972-1973.
Powers of attorney, III:2042n, 2045n.
Primordial interest, 111:2046.

Payment—Continued.
Prior to act of 1896, 111:2043, 2045, 

2046. "
Prior to condemnation, Cuban Con

stitution, art. 32,11:1411.
Prior to delivery, which became 

impossible, 111:1743.
Private claim, 111:2041.
Proof of interest, 111:2045.
Protest, Norwegian claims case, 

II:1078n-1079n.
Purchasers of claim, 111:2046.
Quasi-official claim, 111:2041.
Rate of exchange, I:678n, 701-702; 

111:1907-1910, 2044.
Receipt (see also Receipts),

For payment, 1:713; III:204In, 
2042n, 2044.

Of indemnity, 111:2041-2046.
Required of attorney, 111:1718.

Reexamination of matter decided by 
tribunal, III:2047n, 2054.

Refusal to receive amount offered, 
I:63n, 186.

Reports of assessors, as evidence in 
court, 111:2054.

Representatives, 111:2051.
Resort to courts where rights in 

dispute, 11:1300; 111:2049-2050, 
2054, 2055, 2056, 2057.

Respondent’s lack of authority to de
termine beneficiaries, 111:2040.

Retained, to be paid in instalments, 
I:494n.

Sale at auction by respondent of 
claimant’s rights in award, III: 
2039.

Satisfaction of award, 111:2035-2041.
Secondary or derivative rights in 

fund, 111:2046.
Secretary of State’s duty not merely 

ministerial, 111:2047.
Secretary of the Treasury’s duty 

ministerial, III:2050n.
Security for compliance with decision, 

1:715; 111:1710.
Stockholders remitted to courts, 

111:2045.
Taxes alleged to be due by respondent, 

1:268; III:1721n, 2040.
Terms arbitrated, III:1586n.
Time, 11:916, 918, 942, 1074, 1075, 

1076n, 1401, 1403, 1404, 1542; 
111:1939, 2038n.
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Payment—Continued.
To assignee, 1:275; III:2045n, 2046, 

2049, 2051, 2052, 2053.
To attorneys, 1:713; 111:1718, 2042n- 

2043n, 2045n.
To claimant state, III:1704n, 2039, 

2040, 2041 et seq. '
To party paying expenses, 111:2008.
Transfer of deed or property as part of 

settlement, 1:267; 11:1365, 1391; 
111:1645, 2037-2038.

Trust fund, 1:664; III:2042n, 2043n, 
2044, 2052, 2053.

Warrants, III:2042n-2043n.
Pecuniary loss. See Actual loss.
Penalty (see also Punitive damages):

Commutation, 1:77.
Excessive, inflicted on decedent, I: 

732.
Inadequate, imposed on guilty, 1:54, 

57, 65.
Pensions:

Arrears, 111:1634.
Claim for, not made by U.S. against 

Germany, 1:720.
Perjuicios, 11:1452, 1453, 1453n, 1454n; 

111:1789.
Permanent damage to cables, 11:997.
Permanent injury, 1:39, 543, 544, 546n, 

547-549, 570, 591 et seq.f 619, 633; 
111:2007-2009.

Permission:
Revocability, 11:829, 831; 111:1720.
Right to grant, where right to pro

hibit exists, 11:1136.
Temporary, 111:1660,

Person, regard for, of another, 1:489.
Personal injury (see also Injury; par

ticular body members; and particu
lar types of injury), 1:517 et seq.

Absence of liability, 1:517 et seq.
Accidental, I:16n, 219-222.
Actual loss, factors considered, 1:594 

et seq.} 627, 628.
After-effects, 1:561.
Allowed, average amount, 1:630, 634.
Arm. See Arm.
Arrest, detention, or imprisonment, in 

connection with, 1:350 et seq.
Bandages, use of paper, 1:574.
Basic figure adopted by tribunal for 

certain types of injury, 1:575, 
610, 622.

Blemish, 1:520.

Personal injury—Continued.
Bloody discharges, 1:619.
Brain, concussion, 1:533.
Business loss. See Business.
By fellow prisoner, 1:518.
Capitalized value of extra premium 

insurance company would de
mand, 1:628.

Claimed, average amount, 1:630, 634.
Comatose condition, 1:542, 629, 634.
Compensation for disability, 1:575.
Conclusions, 1:627 et seq.
Contract, alleged loss as result, 1:599.
Crippled, I:84n, 543, 570, 588, 633, 

634.
Dead, left for, 1:585.
Death hastened, I:84n.
Delirious and unconscious as result, 

1:603.
Difficulty of measuring damages, 

1:575, 777.
Diligence, lack of, on part of phy

sicians, 1:54.
Distressing experiences, 1:562, 632.
Earning power decreased, 1:520, 531, 

570, 588, 589, 604, 605, 611, 619, 
628, 629, 634.

Estate of decedent proper claimant, 
1:84-85.

Expenses, 1:520, 560, 594 et seq.f 787; 
111:2006, 2007, 2019.

Expulsion, in connection with, 1:483 
et seq.

External marks, absence of, 1:609
610.

Factors considered, 1:627.
Future injuries or infections, increase 

of susceptibility to, 1:521,
Gangrene, 111:1791,
Grotius, on, 1:520.
Heal, refusal of wounds to, 1:570.
Health permanently injured, 1:633.
Heirs. See Survival of claim.
Ill-treatment, subsequent, I:30n, 590, 

631.
Incapacity for work, 111:1782, 1783, 

2009.
Inconvenience, 1:619.
Infection. See Infection.
Interest, 1:545, 598; 111:1984-1989, 

1992n.
Loss of earnings, 1:575.
Lump sum, division, 1:600 et seq.
Malicious, 1:39, 578.
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Personal injury—Continued.
Maximum amount recoverable, 1:629.
Medical attention,

Denial, 1:526.
Interference with procural, 1:546.

"Medical bill against Government for 
treating numerous claimants, I: 
625.

Medical certificate, value as evidence, 
I:536n.

Mental (see also under Suffering), I: 
531, 561, 578 et seq.y 593.

Operations caused, 1:532.
Pain. See Pain; and also infra Suf

fering.
Pecuniary loss in connection with, I: 

594 et seq.
Permanent injury, 1:39, 543, 544, 

546n, 547-549, 570, 591 et seq., 
619; 111:2007-2009.

Precedents, variance, 1:519.
Previous illness, enhanced, 1:614.
Prosecution of assailants, prompt, I: 

517.
Prospective losses, incapacitated for 

duties, 1:604.
Refusal of wounds to heal, 1:570.
Remedy ordinarily against national 

committing injury, 1:518.
Remote results, 1:593.
Res ipsa loquitur, 1:542.
Responsibility, partial, 1:598.
Result of combat and not of mal

treatment, I:577n.
Rules, absence of definite, 1:627.
Rutherf orth’s views on, 1:520.
Scar. See main entry Scar.
Shock. See main entry Shock.
Slave, blemishes, 1:520.
Slight, 1:609-610, 615, 622.
Suffering (see also Pain), 1:44, 302, 

307, 527, 627, 740, 777, 778; 
111:1783, 1786, 1787.

Surgeons appointed to examine, 
1:548.

Susceptibility to future injuries and 
infections increased, 1:521.

Tabulation of amounts claimed and 
allowed, 1:627, 630.

Temporary, 1:605, 613.
Tetanus, resulting from, 1:47.
Time, loss, 1:520; 111:2007.
Torso, 1:552 et seq.
Treatment. See Treatment.

Personal injury—Continued.
Variance in amounts allowed, 1:628, 

630-634.
Versailles Treaty, claims under, 

1:573-574.
Water, refusal, 1:526.
Wife’s service, loss as result of injury, 

1:633.
Work while ill, 1:576.
Wrong of respondent state, effect on 

amount, 1:628.
Personal property, effects of master and 

crew, reasonable market value, 
11:1036, 1236, 1330.

Photographs:
As evidence, value of, 1:178; 11:954. 
Claims for loss of, 11:962; 111:1782. 

Physical damages, 111:1856; distin
guished from profits, 11:1245. 

Physical injury (see also Injury; Per
sonal injury), direct, to civilians 
under Treaty of Berlin, 11:1284. 

Pictures, 111:1782.
Pillage. See Looting and pillage. 
Pilotage, expense, 11:1055, 1263.
Pipe line, commandeered by state, 

11:1445.
Piracy, acts of, 11:1320, 1321.
Pirates, property seized, III:1736n. 
Plans:

Delivered to respondent, 111:1693. 
Derangement, 1:71; 11:947, 1452;

111:1789-1790, 1821.
Loss, 11:964, 972; 111:1782.
Time and money spent, 111:1693, 

1740.
Plant life, 11:1413, 1497.
Plantings, perennial, III:1789n.
Plants, business. See Business; Fac

tory.
Plate, 11:965-966.
Police, acts of (see also Authorities, 

acts of), 1:7, 12n-13n, 524, 530, 
538, 550, 562, 568, 766, 769;
11:860-861.

Failure to keep peace or attempt to do 
so, 1:766.

Firing without warning, 1:539.
In plain clothes, 1:823.
Inadequate protection or improper 

action, 1:721, 756n.
Incidental to efforts to restore order, 

1:519.
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Police, acts of—Continued.
Injured while in custody, 1:630, 631. 
Killing of, 1:710.
Legal though mistaken action, II :860- 

861.
Police power, destruction of property 

by troops in exercise of, 11:1434. 
Political and moral injury (see also 

Injury), 1:495; 11:1005.
Political subdivisions. See Subdivi

sions, political.
Politics, effect of claimant’s engaging in.

See under Claimant: Acts of. ,
Port:

Charges. See Expenses: Port dues 
and charges.

Closure, 11:831; 111:1672, 1681, 1827. 
Entrance prohibited, 11:1135-1136. 
Reduction to third category, legal 

but liability under contract, 
111:1670.

Unloading prohibited, 11:879.
Use of French, by U.S. during World 

War, 11:1338-1339.
Portraits, artistic value, 111:1782. 
Possession of personal property, de 

factOy 11:915.
Possession of real property. See Real 

property: Possession.
Postal money orders:

Rate of exchange, 111:1890,1891. 
Unrecognized government, 11:850; 

111:1629.
Postal subventions, III :1860n.
Pratique, refusal, 11:879.
Preparation of claim (see also under 

Expenses), III :2063-2064. 
Prescription. See under Lapse of time. 
Present value, reduction of amount to, 

II:1045n.
Presentation of claim (see also under 

Claim):
Delay until knowledge that damages 

to be demanded, 1:618. 
Department of State, where not pre

sented to, 1:505.
Discretion of state, 1:165, 275;

111:1585, 2046.
Meaning, 1:109.
Prompt, 1:199.

Press:
Injury to na^ne of publication, 11:891. 
Suspension of publication, 11:889.

Presumption of expatriation. See Na
tionality.

Prevent, failure to, 1:12, 68-69; 11:1424.
Lax condition, notorious, 1:747; 

11:852.
Mob violence cases, 1:751 et seq.
Pillage, 11:1367.

Price:
Alleged to have been fixed under pres

sure, 11:1487.
Auction, 11:1485-1486.
Lists as guides, 1:175; 11:933, 960-961.

Prices (see also Market value):
Area, vary according to, 11:960.
Average,

For two lots of requisitioned goods, 
11:909.

Furnished by experts, 111:1702.
Changed, effect on evidence of origi

nal cost as to value, II:1087n.
Claimant fixes, 111:1642, 1751, 1890.
Coefficients applied to 1914 level, in 

World War cases, 11:902.
Consignment, at place of, where doubt 

as to arrival of goods, 11:920.
Contract may not reflect present 

value, 11:1535, 1536.
Current, comparison with, 11:1197.
Decline, occupation of ports, 1:474

475.
Depreciation in silver, 111:1652.
Differences, between port of lading 

and port of discharge, 11:1200; 
explained by freight charges, 
duties, etc., 11:879.

Effect of seizure, detention or loss of 
particular cargo, 11:1212, 1216.

Effect of similar seizures or confisca
tions on market, 11:1223.

Exaggerated, sale of articles in prize, 
11:1223-1224.

Export, higher than domestic, 11:911.
Fair for use, 11:942.
Fixed by government, 11:905, 917, 

1075; 111:1795, 1812, 1922.
Frais Supplementaires in France, 

11:902-903.
General rise in, account taken of, 

11:902, 923.
Guaranteed, 111:1813.

• Increased, 11:1495, 1496, 1497;
111:1676-1677.

Occasioned by temporary presence 
of Army, 11:1457.
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Prices— Conti n ued.
Increased—Continued,

Remploiy 11:902-903, 1502.
Invoice. See Invoice: Price. 
Knowledge obtained from other cases, 

11:1456.
Land, increase result of building canal, 

11:1397; 111:1678.
Market. See Market price; Market 

value.
Neighborhood, 11:906.
Offer of sale of shares as indicative 

of value, 11:1535.
Ordinary commercial, 11:914. 
Patented article usually includes 

royalty, 11:993.
Period, vary according to, 11:961. 
Port of destination, 11:1235-1236. 
Port of discharge, at 11:1222. 
Prevailing values ascertained, II: 1517. 
Purchase, 11:910; prior to prohibition 

of exportation, 11:893.
Quality, vary according to, 11:961. 
Redemption, 111:1699, 1700.
Remploiy 11:902-903, 1502. 
Reproduction at war prices, 11:1498. 
Selling, same as cost, 11:963. 
Speculative, 11:917.
Table, for livestock, 11:960-961. 
Table, for small boats, 11:961.
Tables of amounts paid by War 

Department, 11:1456.
Temporary high, 11:914, 1457.
Usual, 11:856.
Vessels. See Vessels: Price.
War, caused by, 11:913-914, 920-921, 

1223; reconstruction, at war 
prices, 11:1498.

World, 11:1217.
World War, 1914 level plus coeffi

cients, 11:902.
Primage, 11:1339.
Printing. See Expenses: Printing.
Prior agreement. See Liquidated 

amount..
Prior contract as basis, 11:1538-1539. 
Prior figure of claimant, 11:1031; III: 

1636.
Prior illness enhanced by personal 

injury, 1:614.
Prior negotiations, etc., declarations, ad

missions, or proposals, 11:956, 1031, 
1536, 1543; 111:1706.

Prior offers, 1:190 et seq.f 191, 196; II:
1438-1440, 1536, 1543; 111:1691. 

Prior settlement, 11:1362; final to date 
of settlement, 111:1637.

Prior statements:
As to amount due when facts fresh 

in mind, 111:1713.
As to value, 11:956.

Prison, guilty person liberated from, 
1:56, 77.

Prisoners (see also Arrest, detention, or 
imprisonment):

Enforced care, 11:1368.
Failure to account for, I:710n; III: 

1765n.
Prisoners of war:

Earnings, 1:360.
Escaped, treatment of, 1:574.
Just remuneration, absence of, 1:353. 
Maltreatment, I:349n, 573 et seq.
Solitary confinement, 574. 
Tuberculosis, aftermath, 1:576. 
Work, under shell fire, 1:575; while ill, 

1:576.
Private difficulties, loss result of, 

11:838.
Private international law, treats of 

relations between individuals, II: 
854.

Private person, injury by, 1:9-11, 14, 
219.

Private rights, construed, 11:1478. 
Privileges granted in lieu of or in addL 

tion to indemnity, 1:4-5, 68. 
Privity. See under Contracts and con

cessions.
Prize:

Captor’s liability prior to placing 
res in prize, 11:1193.

Cargo, net proceeds allowed under 
British rule, 11:1214.

Contract for sale of prize goods, 
11:1224.

Freight. See Freight: Prize courts. 
Money, 111:1635-1637.

Probable cause 1:298; 11:998, 1004, 
1140, 1352.

Absence of, for seizure of vessel, 
1:265; 111:2011.

Arrest, 1:294, 296, 297, 298, 309.
. Detention, reasonable grounds of 

suspicion, 11:1142, 1155, 1340, 
1342; 111:2011.

Doubt as to law, 11:832.
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Probable cause—Continued.
Failure to investigate within reason

able time, 11:1342.
Notorious character of vessel, 11:1142.
Seizure, 11:1142, 1352.
Vessel, for capture of, 11:1140-1143, 

1231; 111:2011.
Problematical adventures, 111:1779.
Procedure, irregular, with respect to 

vessels, 11:1007.
Processes, use, 11:1539.
Profits (see also Net earnings; Use: Loss 

of), 11:1241-1282.
Act of grace, 11:1272.
Arrest, during, 1:363-364.
As factor in value, 111:1866.
Assured market, 111:1671.
Authority doing duty, loss occasioned 

by, 111:1830.
Average, III:1652n, 1658, 1671.
Cancelation of government contract, 

III:1837n.
Cargo, 111:1840, 1841.

Destruction, 11:1198-1203. 
Intended to be purchased, 11:1241. 
Not on board, 11:1036.

Charter-party, amount to be earned 
under existing, 11:1243.

Cheese to be made, 111:1784.
Circus interrupted by insurrection, 

111:1727.
Civil law, 11:1275.
Claimant not to profit from wrong, 

111:1832.
Closure of markets as affecting, 

111:1842.
Commissions, 11:1242.
Consequential loss, 111:1770.
Considered in connection with alleged 

losses, 11:840.
Contracts, 111:1858 et seq.; existing, 

11:1186-1187, 1188, 1243; III:
"1726.

Crops. See Crops.
Deductions to be made from earnings, 

11:1249.
Delivered goods unaccepted, III: 

1628-1629.
Destined market, prices at given 

time not impossible of ascertain
ment, II: 1210.

Detention of property,
And subsequent return, II :888. 
Decrease in profit, 11:829-830.

Profits—Continued.
Detention of property—Continued.

In Germany, 11:1246.
Which claimant would have used, 

11:943.
Detention of vessel, 11:862, 1244.
Disallowed, 11:949, 1219, 1241, 1242, 

1343; 111:1680, 1771.
Division under contract, 111:1740.
Dommages et intMtsf 111:1697, 1839, 

1913n.
Duplication of items, 11:1540-1541.
Earning power considered, 111:1856.
Earnings, prospective, of crew, II: 

1244; to be had under existing 
charter-party, 11:1243.

Effect of arrival of this or other ves
sels, 11:1211, 1216.

-Embargoed property, 11:876.
Enforced employment of vessel, 

11:1254 et seq.
Equity and justice, 111:1787.
Established business, 11:1520; 

III:1578n.
Established by one claiming, 1:272.
Estimated with reasonable accuracy, 

III:1578n.
Excess profits duty paid, losses where, 

11:840.
Excess war profits, 111:1812.
Expenses incident to earnings, 

111:1657, 2017.
Expulsion, breaking up of business 

as result of, 1:468.
Fishing (see also Fishing vessels), 

allowed, 1:314.
For delay in payment, 11:1545.
Freight (see also Freight),

Allowed in lieu of, 11:1191.
As applied to, defined, 11:1172, 

1173.
Disallowed as, 11:1146, 1148, 1151.
Prospective earnings considered in 

connection with, 11:1176-1177.
Future prospects considered in esti

mating present value, 11:1540.
German territory, cases arising in, 

under treaty, 11:1244, 1246.
Germany’s liability limited by treaty 

because of inadequate resources, 
11:1245. -

Going business. III:1578n.
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Profits—Continued.
Goods, designed for immediate sale, 

111:1844; ordered, 111:1858; sold, 
111:1859.

Illegal capture of vessel, 111:1771.
Increase, 111:1682, 1699.
Indemnity not complete unless com

pensated, 111:1928.
Indirect, 111:1775, 1779, 1787, 1788.
Industry as a whole, 111:1668.
Insurance, 11:1200-1202, 1296n.
Interdependent undertakings, 1:270n.
Interest in lieu of, 11:876, 924, 931, 

’ 943, 1145,1185,1219, 1241, 1445;
111:1719,1829,1831n, 1867-1871, 
1928, 1929, 1935n, 2004.

Interference with voyage, 11:1241.
Internment, during, 111:1857.
Invoice plus ten percent, 11:1187

1188, 1210, 1213, 1215, 1222.
Invoice price, included in, II :907.
Large, impossible, 111:1836.
Less cost of maintenance, 111:1677.
Livestock, 111:1784, 1841.
Loss of, 11:913-914, 920, 921, 946; 

111:2012.
Losses deducted, 111:1699.
Lucro cesante (unaccrued or uncol

lected profits), 11:848; 111:1783.
Lucrum cessans (cessation of profit), 

11:888, 1162, 1537; 111:1657,
1692, 1693, 1697, 1709, 1786, 
1816, 1838, 1839, 1851, 1860n, 
1952.

Market value, distinguished, III: 
1821; of charter allowed in lieu 
of, II: 1284-1288.

Mines, not in possession of, 1:271.
Net, 111:1659, 1708, 1711, 1818,

1860n, 1871.
During life of charter, 11:1285

1288.
Premiums of insurance not included 

in estimating, 11:1249.
On cattle not permitted to be shipped, 

loss, 11:862-863.
Ordinary expenses disallowed where 

loss of use indemnified, 11:1334, 
1342.

Other causes combined to reduce, 
111:1818.

Pending contracts, 111:1726; of af
freightment, 11:1243.

Profits—Continued.
Percentage of, arbitrary, allowed on 

cargoes, 11:1187-1188, 1210,
1213, 1215, 1217, 1222.

Period for computation during war, 
11:1248.

Period for repairs deducted, 111:1852.
Physical or material damage distin

guished, 11:1245.
Possible sales compared with output, 

111:1671.
Potential life of vessel, 11:1248-1249.
Present value, future prospects, 

11:1540.
Price affected by loss of claimant, 

contention, 11:1212, 1216.
Probability, 11:1260; 111:1787.
Problematical adventures, 111:1779.
Property, loss of use, Mixed Claims 

Commission, U.S. and Germany, 
11:1245.

Property, not within meaning of con
vention, 11:1242.

Prospective, 11:1241-1282; 111:1836 
et seq.

Abandoned voyage, 11:1279.
Ability of claimant, 111:1871.
Absence of possibility and even 

probability, 11:1024.
Absence of possibility of large, 

during war, 111:1836.
Absorbed in value of undertaking 

up to point, 11:1537.
Accidents, deduction for, 111:1838.
Actual state of market at port of 

destination, 11:1211.
Alabama claims, 11:1167, 1243;

111:1775, 1837n, 1854, 1860n- 
1861n.

Appropriation made without admis
sion of liability as to, 11:1272.

Arbitrary amount allowed on in
voice price, 11:1215.

Arbitrary percentage allowed, II: 
1210, 1233.

Ascertained profits derivable from 
contract, 111:1865.

Average, 11:1144; 111:1708, 1839, 
1860n.

Barred by terms of submission, III: 
1837n,1860n-1861n.

Based on previous years, 111:1839, 
1680n.
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Profits—Continued.
Prospective— Continued.

Building in course of construction, 
111:1865.

Business suffering deficit, 111:1844. 
Cargo, admiralty rule, 11:1210. 
Certified books of accounts, III:

1839.
Civil law, allowed under, 11:1275. 
Closure of markets during war, III: 

1842.
Concession not exclusive, 111:1866. 
Conditions prevailing, 111:1872. 
Contract for construction of pan

theon, 111:1865.
Contract for sale and shipment,

. existing, 11:1186-1187.
Cost of upkeep, 11:1537.
Crops. See Crops.
Deduction for sea risk, 11:1210. 
Definition, 11:1200.
Destination, at port of, 11:1209. 
Difference in price between port of 

lading and port of discharge, 
11:1200.

Disallowed, 11:1188, 1219, 1234
1235, 1284, 1285, 1287-1288; 
111:1682, 1844.

Earning power of cargo at time of 
destruction, 11:1205.

Earnings, as such, disallowed under 
Treaty of Berlin, 11:1284. 

Established business, occupation, 
investment, or contract, 
11:1520; 111:1830, 1840, 1843, 
1865, 1872. •

Existing contracts of affreightment 
or charter-party, ship de
stroyed, Mixed Claims Com
mission, U.S. and Germany, 
11:1188.

Expected, 11:1200.
Expenses, 11:1537; 111:1708, 1838,

1840, 1841, 1848, 1851, 1852, 
2017.

Fairly certain, 111:1843.
Fishing vessels. See Fishing ves

sels.
From raising sheep with money 

seized, 111:1869.
Geneva Tribunal, 1872, 11:1167. 
Goods sold, 11:1204-1205.

Profits—Continued.
Prospective—Continued.

Gross freight, disallowed by Geneva 
Tribunal, 1872, 11:1167, 1172, 
1176.

Illegal contract, 111:1862.
Inability to show would have been 

made, 11:1520.
Insurable, 11:1200-1202.
Insurer no right to subrogation 

where profits not allowable 
under local law, II:1296n.

Intentions considered, 111:1871.
Interests of claimant considered, 

111:1872.
Invoice price plus arbitrary amount, 

11:1215.
Just compensation, 11:1070-1072, 

1073.
Loss fault of owner set off against 

loss of profits, 11:1236.
Marine torts, 11:1201.
Mixed Claims Commission, U. S. 

and Germany, 1922, 11:1188, 
1243-1244, 1245, 1247, 1284, 
1287-1288, 1529; 111:1855
1857.

Modes of computing, 111:1872
1873.

Net earnings,
Allowed, 11:1164.
Charter under negotiation con

sidered in determining, II: 
1164.

Cost of construction in relation 
to, considered, 11:1165.

Net freight allowed by Geneva 
Tribunal, 1872, 11:1167, 1172, 
1176.

Net profits of preceding six months, 
III:1860n.

Normal, 11:1275; as distinguished 
from contractual, 111:1860.

Not probable, 11:1260; 111:1668
1669, 1843, 1863, 1864.

Period for repairs deducted, II: 
1165.

Postal subventions, III:1860n.
Probable, 11:1200; 111:1837, 1872.
Reasonably anticipated, 111:1837, 

1872.
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Profits—Continued.
Prospective—Continued.

Reasonably in contemplation of 
parties, 111:1839.

Reparation Commission, British 
report to, 111:1856-1857.

Risks attendant, 111:1872. 
Speculative project, II:1443n; III: 

1843.
Subsequent to discharge of cargo,

11:1200.
Subsisting contracts, III:1722n. 
Torts, 111:1840 et seq. '

Based on invoices, 111:1840. 
Established business, 111:1840. 
Product in hand or ready to be 

sold, 111:1840.
Refusal to permit sale in interior 

contary to treaty, 111:1841. 
Venture under way, 111:1840, 

1843.
Treaty of Berlin, excepted cases, 

11:1244, 1245; 111:1856. 
Uncertainty, 11:1210, 1234; III: 

1864-1865.
Vessels (see also Freight), 11:1161 

et seq., 1241; 111:1771.
Profits allowed, expenses not 

awarded, 11:1162.
Value and size considered, II: 

1162.
War-time, 11:1208-1214, 1223; III. 

1784, 1842.
Where property might not have 

arrived, 111:1842.
Worth of expectation, 111:1838, 

1872.
Purchaser declining to buy, 11:949. 
Rainy season, 111:1708.
Rate,

British Blue Book rates, 11:1247, 
1248.

Similar vessels, 11:1247, 1248. 
Reasonably certain, III:1578n. 
Reasonably well established, 111:1671. 
Rents, loss the result of war, 11:1504. 
Repairs, during, 11:1057, 1165, 1244

1245, 1247.
Reparation Commission, 11:1245. 
Replacement of vessel earning profits 

by insurance, 11:1249.

Profits—Continued.
Requisitioned property,

Delivery impossible, III:1900n.
In Germany, 11:1246.

Retained by respondent, 11:915.
Sale of oil at loss where vessel pursued 

and blockaded, 111:1776.
Seizure and use of vessel, 11:1133, 

1140-1143.
Series of undertakings, 1:271.
Set-off, loss fault of owner, 11:1236. 
Several projects, loss on some, 

111:1668.
Skill and labor, 11:1243.
Speculative (see also Speculative 

loss), III:1578n, 1657,1671, 1929. 
Stolen property, 11:852.
Ten-percent rule followed, 11:1187

1188, 1210, 1213, 1215, 1222. 
Torts, 11:943, 1201; 111:1840 et seq. 
Unaccrued, 111:1783.
Uncertain, 11:1210, 1234; 111:1829. 
Uncollected, 111:1783.
Undelivered goods, 111:1629.
Use,

For, 11:943, 1134.
Of embargoed property in interim, 

for, 11:876.
Value,

Considered in 11:1504.
Of lost earnings computed accord

ing to charter for next 
journey, 11:1191.

Vessel, 111:1848 et seq.
Demurrage for deprivation of use, 

111:1853.
Detained, net annual profits al

lowed, 11:1244.
Period for repair deducted, 

111:1852.
Short-handed, 11:1251.
That might be purchased with 

insurance, 11:1249.
Wages. See Wages.
War, during, 11:840; 111:1812, 1822, 

1823, 1836, 1842, 1858.
Where clear measure of damages 

exists as to future business, 
111:1671.

Where probably otherwise unable to 
proceed with contract, 111:1692. 

Wimbledon case, 11:1343.
Progress in industry, 11:1537.
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Prohibition of future exploitation in
compatible with allowance of pres
ent value covering future prospects, 
11:1540.

Promotions, possible, 111:1792.
Proof (see also Evidence):

Burden of. See Burden of proof. 
Further, as condition of award, 1:623. 

Property (see also particular types of 
property), 11:829 et seq., 1547-1548. 

Abandoned, 11:1015, 1138, 1219. 
Abandonment. See Abandonment of 

property.
Accounts included, 111:1606.
Actual cost less depreciation, 111:1675. 
Actual loss, necessity of establishing.

See Actual loss.
Actual value, 111:1675.
Alleged amount consumed out of 

proportion to needs, II:1433n. 
Anticipated redemption, 111:1699. 
Appropriation, 1:207.
Arrest, detention, or imprisonment, in 

connection with loss of, 1:358 et 
seq.

Auction, sale to defray expenses, 
11:865.

Benefited or improved by sequestra
tor, 11:898, 1501; III:1754n. 

Bombardment because occupied by 
enemy troops, 11:858-859.

Books and notebooks, 1:459. 
Buildings. See Buildings.
Business. See Business. 
Capitalization of net earnings, 

111:1675.
Capitalized income, 111:1699.
Care by person in possession, 1:205, 

206n; 111:2016-2017.
Cargo. See Cargo.
Comparison of methods of evaluation, 

11:1044, 1050, 1537; 111:1675. 
Condition when received, 111:1670, 

1707.
Confiscation, 11:831, 929-940. 
Contracts, 11:1065, 1071.
Cost of reproduction new, 111:1675. 
Credits, 111:1606.
Damage, meaning, 111:1823, 1856. 
Debts, 111:1606.
Demolition,

As that of others, 111:1718.
By armed forces, III:1684n.
In public interest, 111:1870.

Property—Continued.
Depreciation. See Depreciation. 
Destruction. See Destruction of 

property.
Detention. See Detention of prop

erty.
Deterioration under control of offi

cials, 1:205.
Diminution in value after date 

claimant might have acted,
II :869n-870n.

Disappearance, 111:1782. 
Dispossession. See Real property:

Dispossession.
Earning power, 111:1856.
Embargo. See Embargo.
Enemy private property, II :968. 
Estate as claimant, I:84n, 649n, 651, 

707-708.
Estates or interests in, may be sepa

rated, 11:1040, 1041, 1210, 1284; 
111:1856.

Existence, proof of,
By books of accounts, 11:966.
By written documents bearing 

date, 11:966.
Fair value, 111:1742.
Freight, 11:1169-1171, 1173-1174. 
Goods for sale, 111:1782, 1823, 1844. 
Government interference, 11:838. 
Imports, wrongful refusal of permits, 

11:878, 879; 111:2010. 
Improvement or benefits while under 

sequestration, 11:898, 1501; III; 
1754n.

Increasing in geometrical progression,
III :2004n.

Individuals, interference with, by, 
11:838.

Inspection at scene of loss by agents 
or commissioners, 11:1490, 1491, 
1499.

Intangible, requisition of contract, 
11:914.

Interference, modes, 11:857-955. 
Intrinsic value, 1:460; 11:913, 1043, 

1237.
Inventory, estimate based on prior, 

11:844.
Liability only for property that might 

have been recovered from thief. 
11:852-853.

List missing, 1:461
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Property—Continued.
Loss,

Expulsion, in connection with, 1:491 
et seq.

Recoupment by passing on to con
sumer, 11:840, 1301.

Loss or destruction pending judicial 
proceedings, 111:1870-1871.

Market value. See Market value.
Mines in possession, 111:1667.
Miscellaneous types, 11:956-998.
Mismanagement by sequestrator, II: 

899.
Mistakenly seized as property of 

another, 11:871; 111:1718.
Neutral property in enemy territory, 

seizure, 11:968.
Options, I:270n; 11:1526; 111:1667.
Ordered, unpaid for, 11:841.
Original cost. See Original cost.
Others’, 111:1835.
Personal injury claims, in cases of, 

1:594 et seq.
Physical or material damage to tan

gible things, under Treaty of 
Berlin, 11:1284.

Possession, de facto, 11:915.
Protection,

Cost, 11:1447.
During litigation, II :852.

Public use, taken or destroyed for, 
11:859, 912, 1137, 1138, 1421, 
1422; 111:1734, 1737, 1742, 1747, 
1870.

Purchased incident to concession, 
111:2023.

Real. See Real property.
Reasonable actual cost less depreci

ation, 111:1675.
Reasonable market value, 11:1190, 

1236. -
Refusal to accept return when tend

ered, 11:860, 862.
Removal to interior by official, 11:865.
Rendered valueless, 111:1658.
Request for return, 11:865, 866, 905.
Requisition. See Requisition.
Responsibility and reparation for loss, 

etc., 11:829-1549.
Sale. See Sale.
Second-hand material, 111:1720.
Seizure. See Seizure.
Sequestration. See Sequestration.
Shipment, intended for, 11:948. I

Property—Continued.
Shipped but not received, 11:1446

1447.
Stolen. See Theft.
Substantial, 111:1720.
Tangible,II: 1284; 111:1823, 1856.
Transfer or retention as part of settle

ment, 1:267; 11:1365, 1391,1412, 
1436; 111:1570,1586n, 1645,1661, 
1662n, 1714, 1716, 2037-2038.

Transit, absence of proof of what 
happened, 11:843.

Treaty of Berlin, reasonable market 
value at time and place of de
struction, 11:1190, 1236.

Types of miscellaneous, 11:956-998.
Uncertain amount lost, 1:175-177, 

365; 11:841-845.
Unpaid for, 11:841.
Unused, deterioration, 1:205.
Use. See Use.
Value,

At time of destruction, 11:844, 
1190; 111:1720-1721.

Recited in contract, 111:1603.
Various rights in, 11:1040, 1210, 1284; 

111:1856.
Vested rights. See Vested rights.
Violin, 1:461-462.
War, loss, etc., during. See War or 

insurrection.
Whole loss, liability for all, where 

liable for part, 11:845, 887.
Prosecute, failure to (see also Punish, 

failure to), 1:14n, 38, 55,58, 60n, 70, 
342, 543, 547, 569, 572, 583, 656, 
657, 681, 716, 809.

Adequacy of steps considering region 
* where crime committed, 1:653.
Bond, release on, 1:53, 55.
Delay, unexplainable, I:57n.
Escape of accomplices, 1:63.
Gross negligence, 1:808.
Mob violence, 1:525, 773, 774, 775.
More effective measures might have 

been taken, 1:52, 653.
Negligence alleged, I:52n.
Reapprehension, failure in, 1:54, 809.

Prosecution:
Slow, 1:771. x
Summary trial by court martial, 

1:711.
Prospective damage, III:1766n, 1777.



INDEX 2207

Prospective expenses. See Expenses: 
Prospective.

Prospective losses, incapacitated for 
duties as result of personal injury, 
1:604.

Prospective profits. See Profits: Pros
pective.

Prospective upkeep, 11:1537.
Prospects: .

Favorable, interference with, 1:71;
11:1452; 111:1789-1790, 1827. 

Future, 11:1540.
Protection:

By military authorities, 11:1428.
Cost, 11:1447.
Discrimination, 11:1428-1429.
Failure to afford, 1:23 el seq., 36, 

535n, 677, 699.
Arms seized, 1:27.
Banditry, 1:33.
Diligence required, 1:33, 34.
Higher officials, 1:32. *
Insurgency, I:8n, 35.
Knowledge, 1:25-26.
Lenity, 1:24n.
Loss, 1:37.
Means available used, 1:35.
Mob violence, 1:773.
No guaranty of absolute security, 

1:754.
Notice of impending danger, 1:24. 
Officers in command of soldiers, 

11:1424.
Officials, by, 1:27, 58.
Police, passiveness, 1:28, 756n. 
Region where crime committed 

considered, 1:653, 654.
Request for, 1:24, 33, 33n-34n, 

217-218, 556, 752n; 11:957, 
1428.

Soldiers, passiveness of, 1:28.
State, duty of, 1:313.

Interests of third country, III :1750n. 
Nationals, 1:94 et seq.; 11:1470.
Of officials, 1:27 et seq.
Property, during litigation, 11:852. 

Protest:
Against award, II:1078n-1079n.
At time by interested party, 11:101 In. 
Failure to make, III: 1698.

Provision cases, 11:1213.
Provisions (see also under Vessels), 

11:1255, 1257-1258, 1263, 1275; 
111:1782.

Provisions—Continued.
Reasonable market value, 11:1190, 

1236.
Requisition, 11:1135.
Supplied, 111:1749.

Provocation by deceased, 1:218. 
Provocative acts or attitude of claimant, 

1:142-143, 658.
Proximate cause:

Acceleration of payments of life in
surance policies, II:1312n-1313n. 

Causa proxima non remota inspicitur, 
111:1784, 1810.

Mixed Claims Commission, U.S. and 
Germany (1922), 111:1793 et seq. 

Proximate results, 111:1766.
Damage in escaping from submarine, 

111:1797.
Death from gangrene in wound, 

111:1791.
Death from traumatic tetanus caused 

by blow, 111:1791-1792.
Effort to resuscitate company, III: 

2018.
Indirect loss, 111:1793-1794.
Looting while owners forced to flee, 

111:1780.
Mixed Claims Commission, U.S. and 

Germany (1922), 111:1793 et seq. 
Overhead, 11:1344.
Wrongful death of party to contract, 

III:1730n.
Pseudo-court, trial by, I:83n, 338. 
Public debt, assumption by another 

state, 111:1663, i666.
Public safety, property destroyed for, 

11:1429-1435.
Public use (see also Benefit: Public), 

property taken or destroyed for, 
11:859, 912, 1421, 1422; 111:1734 
et seq., 1747, 1870.

Public utility, rate base, franchise do
nated, value excluded, 11:1514. 

Publication:
Award required, 1:141; 111:2036. 
Punishment meted out, I:33n. 
Suspension, 11:889.

Punish, failure to (see also Prosecute, 
failure to), 1:8, 38 et seq., 78, 547, 
553-554, 555-557, 572, 677, 738
739; 11:1367, 1452.

Absence of, I:352n.
Acquittal. See Acquittal: Of ac

cused.
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Punish, failure to—Continued.
Amnesty. See Amnesty. 
Apprehension of guilty, failure, 1:52— 

54, 716. .
Decision of courts, failure to give 

effect, 1:75, 78, 535n, 809, 824. 
Escape, prisoner allowed to, 1.61, 77. 
Fine, non-payment, 1:75.
Inadequate sentence, 1:54, 57, 65. 
Lack of diligence with respect to, II: 

956.
Lax condition, notorious, 11:852.
Mob violence cases, 1:752 et seq., 766. 
Release from prison, 1:56, 77. 
Subordinate officer, 1:734-735. 
Troops, II:1432n, 1452.

Punishment:
Adequate or appropriate, 1:651, 673. 
Conviction, absence, I:760n. 
Demanded, I:729n.
In lieu of indemnity, 1:33n.
Lack of diligence, 1:815.
Mistakes in execution of policy, 1:654. 
Negligence, absence of palpable, I: 

656.
Non-enforcement, 1:75, 78, 535n, 

809, 824.
Prompt, 1:652.
Publication, I:33n.
Severe, 1:730.

Punitive damages, 1:716; 111:1610-1611, 
1874.

Absence of—
Knowledge or wrongful intent on 

part of state as a whole, 1:717. 
Malice on part of respondent, 1:716. 
Purpose to do wrong, 11:1253.
Right to inflict punishment, II :857. 

Arbitrary treatment unmerited, 1:207. 
Commission no punitive mission, 

1:574; 111:1706, 1830, 1925, 1981. 
Death claims, 1:683, 701, 716-733, 

740.
Disallowed, 1:137, 264, 467, 571, 716

717, 719; 11:1004-1006,
Eminent domain, 1:204.
Exemplary, 111:1830, 1874.
Exercise of rights incident to war, 

1:204.
Failure to prevent, 1:36, 38.
Fine, disallowance, 111:1652.
Forced loans, 111:1610-1611. ,

Punitive damages—Continued.
Interest disallowed in desire to avoid 

punishing people at large, 
111:1984.

Local law, basis of, 1:716.
“Material amend in respect of the 

wrong”, 1:154, 157.
Mixed Claims Commission, U.S. and 

Germany (1922), refusal to allow, 
1:717.

Moral damages, 11:903.
Moses Moke’s case, 1:719; 111:1610

1611.
No warrant for allocating penalty to 

any particular claim, 1:720.
Not demanded where claimant at 

fault, 1:701.
Question of penalties a political and 

not a legal question, 1:720.
Seriousness of wrong of respondent 

state, 1:628.
Treaty of Berlin, no vindictive or 

punitive provisions, 1:721.
Vindictive, 111:1771.

Purchase:
Option to, where unexpired franchise, 

11:1526.
Price, of requisitioned property, II: 

910.
Purchaser, prospective, declines to buy.

11:949.
Purpose of indemnity:

Acknowledgment and tribute to pre
rogatives which nations should 
recognize, 1:412.

Amount paid out of pity and regard, 
1:703.

Atonement, 1:281, 489, 602, 610, 732.
Blot out recollection of incident, 

11:1028.
Compensation for disability, 1:575.
Condemn practice, 1:360.
Defeated by payment of indemnity 

where amounts to premium for 
lawlessness, 1:755.

Deterrent, 1:42, 355, 356, 549, 724, 
728.

Expression of condolence and con
solation, 1:676.

Indicate value set on personal liberty, 
to, 1:371.

Moral, 1:411.
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Purpose of indemnity—Continued.
National interests, to safeguard, I: 

279n.
Precedent, not to establish, I:581n.
Proof of friendship, 1:58In.
Reparation and as a demonstration of 

friendship, 1:551.
Security, 1:728.
To express appreciation of the in

dignity and a desire to fully dis
charge obligations, 1:579.

To express best the personal damage 
done, 1:780.

To render homage to principles of 
individual liberty and protection, 
1:491.

To show regard for safety of liberty 
and life, 1:523.

Twofold, 1:23-24.
Vindicate right of individual, to, 1:360.

Quantum meruit, 111:1742-1743, 1753.
Quarantine of vessel, order permitting 

unloading arbitrarily withdrawn, 
11:881.

Quartering of troops, 11:1524-1525.
Quasi-contract. See Unjust enrich

ment.
Quasi-contractual obligations. See un

der Contracts and concessions.
Questionnaires, submitted to inhabi

tants after loss, 11:1375.
Quiet enjoyment, not a covenant against 

trespassers, 111:1673.

Railroads:
Accounts compared, 111:1711.
Concessions and contracts, III:1578n, 

1586n, 1643n,1644, 1661n, 1669, 
1690 et seq., 1694, 1704, 1712, 
1831n.

Destruction, 11:1412; 111:1718.
Deterioration of engines while in 

control of officials, 1:205; III: 
2014-2015.

Net revenue, 111:^710-1712.
Rates, depreciation charged to present 

value rather than original cost, 
11:1505-1515.

Suspension of traffic during war or 
insurrection, 111:1712, 1784.

Use by troops, 11:1425.

Rails, 11:1457.
Ransom-bond:

Apportionment, 111:1776-1777.
Failure to sell as result, 111:1777

1778.
Ransom paid, 111:1749.
Rate of exchange, 111:1877-1910.

Agreements controlling, III:1877n.
Alien enemy debt, 111:1725.
Amount affected by, 1:531; 111:1877

1878.
Annuity, due date, 111:1623.
At date of payment, 11:1309.
At time of award, 11:1221.
Bank deposit, suit brought in another 

country, 111:1886.
Bonds, stocks, etc., proof of injury 

by detention, 111:1902-1903.
Change during payment, I:678n.
Change in kind of money, 111:1892

1894.
Contracts, 111:1878-1892.

Amount payable in foreign country 
in currency of that country, 
111:1883-1884.

As of time and place of breach, 
111:1884.

Average rate during period service^ 
rendered, 111:1889-1890.

Date account closed, 111:1882.
Date account stated, 111:1881.
Date due, 111:1880, 1882, 1886.
Date duty arises to pay in country 

where suit brought, 111:1887.
Date of breach, III: 1881, 1884, 

1891.
Date of contract containing recital 

of value, II: 1486.
Date of judgment, 111:1879, 1883.
Date of payment, 111:1889.
Debt paid in country where pay

able, 111:1888.
Mixed Claims Commission, U.S. 

and Germany, 1922, agreed 
pre-war rate, 111:1887.

Partnership dissolved by war, ac
counting, 111:1886.

Payable in country where suit 
brought, 111:1885.

Payment in depreciated money of 
country where payable, III: 
1883.

Postal money orders, 111:1890, 
1891.
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Rate of exchange—Continued.
Contracts—Continued.

To convert, dissolved by war, 
111:1898-1899.

Currencies collected and credited, 
pre-war rate, 111:1898-1899.

Date bill should normally have been 
settled, 11:921.

Date injury done, 111:1879.
Date obligation arose, 111:1879.
Date of confiscation, 111:1906.
Date of payment rather than pur

chase, 11:972.
Decree, retroactivity, III:1623n.
Delay fault of claimant, 11:921, 922.
Depreciation of German mark during 

first World War, 111:1886.
Double valorization, 111:1898.
Estate claims, 111:1900 et seq.

Date of application of exceptional 
war measure, 111:1902.

Date of injury, 111:1904.
Date when receipt of funds possible, 

111:1900-1902.
No duty t6 remit, 111:1904.
Prevention of transmission of 

shares, 111:1900 et seq.
Fixed by government, 11:961.
Fluctuation, indirect loss, 111:1783.
Gold, payment of equivalent, 

111:1878.
Insurance deducted, date of payment, 

11:1051, 1052n; 111:1905.
Mexican Law of Payments, 111:1890, 

1891.
Money seized, date of confiscation, 

111:1906.
Order of tribunal controlling, 

III:1877n.
Payment of amount found due, 

111:1907-1910.
Payment of award in respondent state 

in order to avoid loss, 111:2044.
Payment of claim,

Date of, 1:490.
Fluctuation during, 1:571, 678n,
701-702; 111:1907-1910.

Property seized, date of delivery, 
111:1906.

Quantum of the award, 111:1878 et 
seq.

Requisition, 11:921; 111:1900.

Rate of exchange—Continued.
Subsistence of slaves, paid at par, 

11:1221.
Torts, 111:1892-1907.

Amount due payable where ad
vances and services rendered, 
111:1897.

Amount to completely undo wrong, 
111:1894.

Date of detention for repairs, 
111:1895.

Date of injury or conversion, 
111:1892.

Date of unlawful exaction of fine 
or dues, 111:1897.

Date of wrongful sale, III: 1895. 
Date when all damages ascertain

able, 111:1896.
Date when payment unduly made, 

111:1899.
Deposit of payment in country 

other than that where suit 
brought, 111:1894, 1895-1896. 

Sequestration and sale, 111:1898. 
Sequestration of debt, date debt 

declared, 111:1892, 1894. 
Where amount payable in forum, 

111:1896.
Unjust enrichment, 111:1891, 1899. 

Rates for public utility:
Depreciation charged to present value 

rather than original cost, II: 1505
1515.

Fair return based on present value, 
11:1507.

Franchise or easement donated, value 
excluded from rate base, 11:1514. 

Original cost, 11:1505-1515.
Prudent investment theory, 11:1511. 
Repairs, may increase life expectancy, 

11:1508.
Ratification by state (see also Condona

tion), 1:70 et seq., 342.
By silence and acquiescence, 11:834. 
Subsequent incorporation of guilty in 

regular army, 1:73n, 74n. 
Readiness to produce, factor in deter

mining market value, 11:1285.
Real property (see also Property), 

11:1355 et seq., 1547-1548. 
Abandonment. See Abandonment of 

property.
Acquired rights, 11:1460, 1462, 1472, 

1478, 1480-1481.
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Real property—Continued.
Act of nature, 111:1789.
Actual value, difference between, and 

original cost, 11:1486.
Adaptability, 11:1394, 1404, 1405.
Adverse possession, 11:1441.
Alien enemy, confiscated as property 

of, 11:1408.
Aliens, ability to own, 11:1365, 

1371.
Amount, evidence as to, 11:1439.
Ancient house, evaluation, 11:1423.
Appraisers’ evaluation, 11:1392.
Approximation of total damage, 

11:1487.
Buildings. See Buildings.
Burden of proof of sale prior to date 

when purchase illegal, 11:1481.
Buried treasure, 11:1442.
Canal Zone, 11:1392-1402.
Clearing, inability, 111:1779.
Coconuts, destruction, 11:1488.
Colonization, 11:1405-1408; 111:1755

1756.
Condemnation. See Eminent do

main.
Confiscation. See Confiscation.
Conflicting evidence as to value, 

11:1412.
Constructive total loss, 11:1439.

. Contract with respect, alleged loss, 
11:1483.

Corroboration of ownership, 11:1363.
Crops. See Crops.
Customary rights, 11:1369.
Damage normally occasioned by 

troops, 11:1385.
Date of acquisition and termination 

of rights, 11:1480.
Deed,

Absence, 11:1363, 1515.
Defective, 11:1441.
Delivery as condition precedent to 

payment of award, 11:1365.
Form, 11:1472, 1481-1482.
Recital of cost, 11:1441.
Retention, 1:495; II:1382n.

Depreciation (see also Depreciation), 
11:1437, 1441, 1442, 1443;
111:1783, 1818.

Deprivation, rental value, 11:1521; 
111:1865.

Destruction,
As military measure, 11:849.

Real property—Continued.
Destruction—-Continued.

During bombardment to prevent 
conflagration, 11:1429.

In public interest, 111:1870.
Or damage, 11:1409-1418; 111:1782. 
To prevent disease, 11:1433-1435. 
To prevent falling into hands of 

enemy, 11:1429-1432; 111:1804. 
Dispossession (see also infra Posses

sion), 1:258, 491; 11:1365, 1366, 
1376-1379, 1405-1408,1460, 1486. 

Condition of building at time, 
11:1495.

'Factory, 11:1530 et seq.
Forcible, 1:258, 259, 491; 111:1821. 
Railroad, 111:1705-1706, 1831n. 
Remedies, 11:1543.
Restitutio in integrum, 11:1543. 
Value at date of, 1:190; 11:1460, 

1486, 1535-1536, 1543, 1545. 
Documents normally in possession,

* 11:1515.
Easement granted government as 

part of settlement, 11:1392. 
Effect of introduction of new crops 

on value, 111:1678.
Eminent domain. See Eminent 

domain.
Enhanced value because of taking, 

11:1394, 1396, 1400, 1405. 
Evaluation on basis of rental as 5 

percent return, 111:1670. 
Eviction. See supra Dispossession. 
Evidence. See Evidence. 
Excavations, building damaged, II: 

1492.
Exhaustion of local remedies, 11:1355, 

1356. .
Expense of removal from dwelling, 

111:1770-1771.
Expropriation. See Expropriation. 
Extent and character, 11:1394. 
Factories. See Factory.
Farms, loss of use of during war, 

treaty provision controlling, II:
’ 1246.

Fences. See Fences.
Fire, loss by. See Fire.
Fiscal property, interpreted to mean 

public property, II:1436n-1437n. 
Flooding, 11:849, 1385, 1402-1405. 
Forcible entry, II:1372n.
Fruit intended for market, 11:1488.
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Real property—Continued.
Fumes, injury by, 11:1413.
Gardens, 11:1496, 1504.
Guano Act, 1856, 11:1379. 
Improvements, 11:1367, 1398, 1400, 

1489-1525.
By sequestrator, 11:1501; III:1754n. 
Effect of, on value, 11:1394, 1396, 

1400, 1405.
Evaluated, 11:1368.
In good faith, III:1754n. 

Incompleted building destroyed, III: 
2009.

Injury, 11:1413-1417.
Inspection by commissioners or 

agents. See Arbitrators: Ocular 
inspection.

Insured value as evidence, 11:1517. 
Interest on investment. See Interest. 
Interference,

During war or insurrection (see also 
War or insurrection), 11:1418
1435.

Modes, 11:1372 et seq.
Investment, amount considered, II: 

1486.
Irrigation, effect on land values, III: 

1678.
Judicial proceedings, cultivation not 

interrupted, 11:1356.
Judicial tribunals decide matters of 

tenure, etc., 11:1356, 1463, 1471, 
1473, 1475, 1480.

Just compensation. See Just com
pensation.

Land, 11:1435-1443.
Average of series of prices furnished 

by experts, 111:1702. 
Devastated during war, 11:1246. 
Forced to lie idle, III:1766n.
Grants under concessions, 111:1677, 

1678, 1680, 1702.
Public, 111:1652.
Value after irrigation by building 

of canal, 111:1678.
Value nearby, 11:1439.

Law,
Mere passage, affecting value, II: 

1361.
Of situs, 11:1355.

Lease:
Chattel real, 11:1371.
Interference, 1:362; II: 1369-1371; 

111:1725.

Real property—Continued.
Lease—Continued.

Lessee under duty to repair, II: 
1489.

Personal estate, goes to executor, 
11:1371.

Recognition of title by sublease, 
11:1378.

Lex rei sitae, 11:1355.
License,

Acceptance subsequent to accrual 
of right, 11:1367. .

Cultivator’s, granted by respond
ent, 11:1439-1440.

Destruction, 11:1367.
Transitory, 11:1439.

Location and possibilities, 11:1412.
Loss,

After warning as to jurisdiction, 
11:1379.

On investment, III:1832n.
Unavoidable, 11:1488.

Market value. See Market value.
Military purposes, use for, 11:1515.
Mines. See Mines.
Mortgage. See Mortgage.
Native houses rented to foreigners, 

111:1783.
Nominal damages, 11:837.
Nuisance, 1:6; 11:1413.
Occupation,

And use of claimant’s property for 
barracks and hospital by forces, 
11:1381; and use of seemingly 
abandoned property, 11:1.376
1379.

By claimant, absence of, 11:1441.
By troops, 11:859, 1381, 1422, 

1516, 1520; 111:1804-1805,
1830, 1861-1862.

Distinguished from appropriation 
with view to sovereignty, 
11:1378.

During war, for public benefit, 
11:1384; followed by destruc
tion as result of. 11:859.

Temporary for special limited pur
pose, 11:1377.

Offer for land as evidence of de
preciation, 11:1443.

Oil wells and equipment, destruction, 
11:1430; 111:1804.

Orchards, 11:1246, 1497; 111:1846.
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Real property—Continued.
Original cost,

Greater than present value, 11:1441. 
Inadequacy, 11:1442. .
Recital in deed may be misleading, 

11:1441.
Outlay on apparently abandoned 

property, 11:1379.
Ownership (see also infra Title; and 

under Evidence),
Full rights distinguished from limit

ed, 11:1476-1477.
Interference, 11:1362-1363.
Similar rights, 11:1460.

Pacific enjoyment, 111:1828.
Panama Canal Zone, 11:1392-1402. 
Pasture, 11:959, 1466, 1469, 1476. 
Payment, no actual, 11:1442; time of, 

11:1401, 1403, 1404, 1411. 
Personal contract rights with respect 

to, 11:1478.
Plant life, 11:1413, 1497.
Plantations, cost of replanting plus 

shrinkage in value of land after, 
11:1246.

Plantings, perennial, III:1789n. 
Possession (see also supra Disposses

sion),
And use, 11:1364-1365.
Does not vest title to products or 

ores, 11:1378.
Illegal, defeasible upon proper legal 

proceedings, 11:1365-1366.
In order to reduce products to 

possession, 11:1377. 
Interference, by putting prisoners 

on land, 11:1368.
Legal proceedings for dispossession, 

11:1365.
Rightful and peaceful, 11:1368. 
Taken, 11:1459, 1467.

Possessory rights, 1:267; 11:1364. 
Present condition, 111:1678. 
Prevention of breaking up new 

ground, 111:1779.
Price, allegedly fixed under pressure, 

11:1487; procured at forced sale, 
11:1390.

Prior offers, 11:1438-1440.
Prospect of government’s purchase, 

11:1405.
Protection, cost, 11:1447.
Public domain, 11:1466, 1476, 1652.

Real property—Continued.
Purchase with knowledge title in 

dispute, 11:1357.
Quiet enjoyment, meaning, 111:1673. 
Railroad, destruction, 11:1412. 
Raising of level of Lake of the Woods, 

II:1403n.
Rental. See main entry Rental. 
Rental value as evidence, 11:1517, 

1521-1522; 111:1670.
Repairs. See Repairs.
Res, injury, 11:1413.
Restitution impracticable, 11:1483

1484.
Restoration arbitrated, 11:1410, 1411, 

1412. •
Right of way on land seized, allowed 

as part of settlement, 11:1392. 
Rocks, possession taken, 11:1379; 

value legendary, 11:1442.
Sale,

Compulsory and difficult, 111:1783. 
Failure to sell, where depended 

upon procural of Crown grant, 
11:836; where no actual con
tract, 11:1382.

Inability when a high price could 
have been obtained, 11:1382. 

Non-concurrence of prpprietor, 
11:1442. ■

Seizure. See Expropriation.
Selection as vantage point, resulting 

in bombardment, 111:1804-1805. 
Sequestration. See Sequestration. 
Series of takings of land, 11:1438. 
Servitudes, pasturage and watering, 

11:1469.
Sites of destroyed buildings, 111:1783. 
Situs, law of, 11:1355.
Small grants depreciate value of tract, 

11:1437.
Soil denudation, 11:1440.
Soldiers, acts of. See Authorities, 

acts of: Military; War or insur
rection.

Sovereignty,
Loss after warning as to, 11:1379. 
Occupation with view to, dis

tinguished, 11:1378.
Or title, not necessarily involved 

where possessor removed by 
strong hand, 11:1377. 

Speculative contract, 11:1486.
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Real property—Continued.
Speculative value, 11:1394,1396,1400, 

1442, 1443n; 111:1843.
Squatters’ interests, 11:1366-1367. 
State property, declaration that, 

11:1475.
Sub-lease taken from government or 

its lessees, effect, 1:492; 11:1378. 
Sum accepted in lieu of relinquish

ment of property, 11:1380-1381. 
Sum necessary to put in good condi

tion, considered, 111:1678.
Tax value, 11:1517; 111:1678. 
Temporary occupancy for special, 

limited purpose, 11:1377.
Tenure, matter for judicial tribunals, 

11:1356.
Territory, transfer of. See under 

Territory.
Title (see also supra Ownership), 

Absence of, in vendor, 11:1441. 
Alleged falsity tested in local courts, 

11:1480.
Annulment, 11:1473.
Certificates of ownership in lieu of, 

11:1462, 1479, 1482.
Defective deed, 11:1441.
Dubious, 11:1362.
Failure to establish alleged, 11:1363. 
Failure to produce, 11:1479, 1482. 
In claimant though land perma

nently lost, 11:1438. 
Interference with, 11:1362-1363. 
Judicial decision invalidating, ab

sence of, 11:1483.
Lease, as recognition of, 11:1378. 
Native, customary, 11:1363; held 

in name of, 11:1493.
No present right to, 111:1755. 
Obligation to respect, includes 

recognition of certificates of 
ownership, 11:1479.

Perfect, not necessary to found 
claim, 11:1362-1363, 1364. 

Presumption of authenticity, con
tradicted in court, 11:1463. 

Presumption of regularity, 11:1482, 
1483.

Purchase with knowledge that in 
dispute, 11:1357.

“Scrip” not document of, 111:1755. 
Transfer as part of settlement. See 

Property: Transfer or retention 
as part of settlement.

Real property—Continued.
Transfer in nature of forced sale, 

11:1379.
Trees. See Trees.
Trespass. See Trespass.
Unearned increment, 11:1394, 1396, 

1400, 1405; 111:1678.
Upkeep not a loss, 11:1443.
Use,

In near future, effect on market 
value, 11:140^-1405.

Loss of, compensated, 11:1383.
Of claimant’s, 11:1381.
Or occupation, 11:1376-1385, 1412. 

Usufructuary interest, 11:1368, 1477. 
Value,

As of date expropriated, 11:1398, 
1401, 1403.

Based on rumor of buried treasure, 
11:837, 1442.

Conflicting evidence, 11:1412. 
Decrease not ascribable to specific 

acts, 11:1443.
In connection with other lands, II: 

1405, 1437.
Inability to state, 11:1423-1424. 
Influenced by several factors capa

ble of lowering, II: 1486-1487. 
To taker of land, combined with 

other parcels,' 11:1405.
Where owner no intention to sell, 

11:1502-1504.
Vested rights. See Vested rights. 
View, right to unobstructed, 11:1412. 
Vines, 11:1497.
Vineyards,

Destruction, 11:1246, 1496. 
Sequestration, mismanagement by 

custodian, 11:1488-1489. 
Violation of territory contrary to the 

Covenant of the League of 
Nations, 11:1372-1373.

War, destruction during. See War 
or insurrection.

Wash-out on road, absence of negli
gence, 11:1362.

Waste committed, 111:1770.
Weeds, 111:1780.
Wells, 11:1368.

Reasonable allowance, 111:1767, 1874. 
Reasonable value, 11:900, 906, 1548. 
Reasons for amount. See Amount: 

Reasons.
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Receipts (see also Payment: Receipt): 
Amount awarded based on, 11:856. 
Annuities, 111:1619.
As proof of delivery, 111:1630.
Causa, not, 11:928-929.
Certification to correctness of list of 

property, in lieu of, 11:932. 
Depositions concerning seizure, in 

lieu of, 11:968.
Forced loans, 111:1611, 1612, 1613n, 

1614.
Not evidence sum paid as a loan, 

111:1635.
Of payment, non-production, III: 

1630n.
Possible loss at time of decedent’s 

death, 1:785.
Refusal to give, II:926n-927n. 
Requisitioned property, 11:848, 856, 

925-928.
Signatures, 11:925; III:1613n.
Supplies furnished, 111:1747.
Weight to be attached, 11:926-928. 

Recklessness (see also Negligence),
shooting, 1:56.

Recognition (see also Blockade; Revolu
tionists), effect of non-recognition 
on claim, 111:1565-1570. 

Recommendation in award, 1:6, 219. 
Reconstruction of building in lieu of 

money payment, 1:4; 11:1500. 
Records, others available, 11:839; III: 

1806.
Recoupment of loss (see also Counter

claim or set-off), by passing loss on 
to consumer, 11:840, 1301. 

Redemption, anticipated, 111:1699. 
Reduction of amount. See Scaling 

down of amount.
Refugees, cost of keep, 111:1780; trans

portation, 111:1776, 2011.
Refusal to make claim, claimant’s, 1:64, 

185.'
Refusal to receive amount offered, 

I:63n, 186.
Regret (see also Apology):

Award requiring, III :2036-2037. 
Expression of, 1:548.

.Regulations, value, effect on, generally, 
11:1041-1042.

Rehearing:
Bill in equity, 111:1716.
Claim based on “new and distinct 

wrong”, 11:1129.

Rehearing—Continued.
Decision not in accord with protocol, 

111:1686-1687.
Fact, findings by prior decision, 

111:1687.
Finality of prior award first con

sidered, 111:1687.
New commission, 111:1596. 
Severability of items of award, 

111:1687,1716,1717. 
Reinstatement in office, 1:27, 535n. 
Release:

Effect of signature or acceptance, 
1:179, 183; 11:1354.

Of claims, as part of settlement, 
I:269n.

Of guilty from prison, 1:56, 77. 
Religious denomination, failure to press 

claim, 1:185.
Remedial works, installation, 11:1413. 
Remedy against individual committing 

injury (see also Exhaustion of local 
remedies), 1:9-11, 14, 219, 518. 

Remote in time, distinguished from 
damage not remote in natural 
sequence, 111:1796.

Remote loss (see also Indirect loss; 
Non-proximate results), 111:1766, 
1771, 1777, 1801 et seq.

Acceleration of payment of insurance, 
111:1799.

All consequences of war, 111:1802. 
Bonuses paid, 111:1812.
Business or clients lost as result of 

general conditions, 11:1417. 
Clearing land, inability, 111:1779.
Cost of keep of refugees, 111:1780. 
Cost of living elsewhere, 111:1779. 
Crops, growing, 11:957, 1448; III: 

1780.
Customers’ inability to buy, 111:1790. 
Debts, inability to collect, 111:1806. 
Dissolution of firm, 111:1829.
Failure to— .

Buy and sell, 111:1779.
Fulfil charter-party because of 

blockade, 111:1803.
Procure contract, 111:1802-1803. 
Supervise manufacture as result of 

wife’s ill health, resulting in 
loss of contract, III:1803n. 

Forced sale of cattle, 111:1826.
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Remote loss—Continued.
Freights, increased railroad, as result 

of war, 111:1794, 1802.
Illness through refuge in leaky dwell

ing, 111:1779.
Increased living costs, 111:1802.
Insurance premiums paid against loss 

that never occurred, 11:1311; III: 
1802.

Interest on property damaged or 
destroyed, 111:1779.

Interference with contract, between 
claimant and third party, III: 
1728; of insurance, 11:1299.

Leaving home on account of war, 
111:1779.

Local law, 111:1779.
Medical practice, loss of, 111:1779.
Other causes or factors, 11:838; III: 

1799, 1803, 1818, 1819, 1820, 
1828, 1874.

Plantation overgrown through inat
tention, 111:1780.

Prevention of breaking up new 
ground, 111:1779.

Profits on flour to be ground at mill to 
be constructed, III:1578n.

Profits upon problematical adven
tures, 111:1779.

Prospective profits on crops, II: 
1448.

Release delayed until outbreak of war, 
and vessel thereafter captured, 
III 1854.

Remote in time, differentiated, 
111:1796.

Rent of disused houses, 111:1779.
Sale, loss of, 111:1777-1778, 1802.
Taxes, by county as result of injury 

to land, 11:1417; increased, 
111:1794, 1802.

Test, 111:1780.
Trade, 111:1779.
Uncertain elements, 11:957.
Wages while out of work, 111:1779.
Wrongful act operated upon third 

party, 111:1805.
Remote results:

Accelerated maturity of life insur
ance policies, II:1312n-1313n.

Mental collapse nine months after 
injury sustained, 1:593.

Support of aunt shifted to claimant, 
1:680.

Removal:
Inability, distinguished from deten

tion, 11:863, 864.
Of property to interior by official, 

11:865.
Remploi (World War, 1914), 11:902

903, 1502.
Renewals, reserve for, 11:1513; 

111:1711.
Rental:

Absence of contract of rental at 
time of loss, 11:1519.

Absence of outlay for repairs during, 
11:1382, 1520.

Building under construction, 11:1520, 
1521; 111:1865.

Continued to be paid, interest dis
allowed, 11:1505.

Deprivation of, consequental loss, 
111:1770.

Deprivation of real property, for, II: 
1521; 111:1865.

Destruction of native houses rented 
to foreigners, 111:1783.

Disallowed as not direct damages, 
11:1502.

Disused houses, 111:1779.
During absence on account of ex

pulsion, 1:478. '
During voluntary sojourn,11:838.
Expressly excluded, 11:965.
Fishery grounds, 111:1736.
In place of safety, 111:1811.
Loss, 11:1518; as result of outbreak 

of war, 11:1504.
Occupation of building by forces, II: 

1381-1382, 1520; 111:1737, 1804
1805, 1830, 1861-1862.

Ordinary wear and tear, 11:1522.
Paid in advance, 11:1520; 111:1782.
Property not rented at time of loss, 

11:1519.
Sequestration,

Insolvency of lessee cause of non
payment of rents, 11:151.9
1520. #

Unduly low rental, 11:1519.
Storage for government, 111:1750.
Subsequent to cancelation of conces

sion, 111:1659.
Subsequent to destruction of property 

III:1684n.
Unrecoverable, 111:1782.
Use for expenses, 11:1504.



INDEX 2217

Rental—Continued.
Value, 11:1517, 1521-1522, 1670.
War, effect, 111:1559.

Renunciation of indemnity. See Waiver. 
Repairers, estimates or evidence, II:

1030, 1332, 1516.
Repairs:

Absence of outlay for, during rental 
of property, 11:1382, 1520. 

Amount, evidence, 11:1053, 1056.
As proper item of expense, 111:2009

2010.
Buildings, I:759n; 11:902-903.
Cables, 11:1055.
Cost of,

Deducted from original c'ost, II :940. 
Equivalent to price of new, alleged, 

11:1138.
Necessary, correct rule, 11:1145. 
Putting premises used into normal 

condition, 11:1383.
Criterion for measure of damages 

where property not destroyed, 
11:1489.

Delay,
In completion, 11:1061, 1062.
In putting vessel in dry dock, II: 

1060, 1062.
Or interruption to commercial 

operations, absence of, II: 
1020.

Demurrage during. See Demurrage. 
Direct loss, 111:1781, 1782. 
Disallowed, one half of repairs caused 

by idleness, 11:1162; where price 
of hire of vessels allowed, and not 
necessitated by ill-usage, 11:1134. 

Evidence made, 11:1522.
Experts’ estimates, 11:1423.
Extent caused by respondent, II: 

1423.
Faulty workmanship, 11:1061. 
First-class condition, not amount 

necessary to put in, 11:1060. 
Fishing vessels, 11:1263. 
Improvement by, 11:1499, 1508. 
Incompleted building destroyed, III: 

2009-2010.
Lessee under duty to maintain in, II: 

1489.
Life expectancy increased by, II: 1508. 
Material for, lost, 11:1329.
Necessary, 11:942, 1130, 1145; III: 

1754n.

Repairs—Continued.
Not result of ill-usage, 11:1134.
Occasioned by idleness of vessel, 

11:1162; 111:1816.
Occasioned by wrongful act, neces

sity, 11:1057, 1058, 1134, 1334, 
1423; 111:2018.

Old copper to be credited on bill for, 
11:1226.

Ordered by commission, 11:1490.
Ordinary expenses disallowed where 

earnings allowed, 111:2017.
Period for, deducted from period for 

which earnings computed, II: 
1165; 111:1852.

Pilot, 11:1055.
Previous considered, 11:1030.
Profits, loss during, 11:1057, 1165, 

1244-1245, 1247.
Replacement of old equipment, 

11:1448.
Restitution, where, 11:901.
Sequestrated property, cost allowed, 

11:898.
Surveys, 11:1053, 1055.
Telegrams, 11:1055.
Tonnage tax, 11:1055.
Uncertainty of performance of con

tract, III: 1554.
Unnecessary charges, 11:1059.
Upkeep of property, not a loss, 

11:1443.
Use,

For military purposes, 11:1515.
Loss of, during, 11:1056, 1057, 1489.
Where payment for, 11:942, 1134.

Vessel, I:82n; 11:1053 et seq., 1334 et 
seq.; 111:2010-2012.

Detention during, 11:1056, 1057, 
1334; 111:1895.

Refusal to allow, II: 1281.
Vouchers, 11:1053.
Watchman, 11:1055.

Replacement (see also Mitigation of
loss):

By insurance received, vessel on which 
profits to be earned, 11:1249.

Cargo destroyed, II: 1205.
Cost,

Industrial value of factory rather 
than, 11:897.

Papers, 11:972.
Tugs to replace tugs seized, II :924- 

925,1134.
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Replacement—Continued,
In lieu of payment of money, 1:4. 
Increase in price of furniture wrong

fully sold, 11:937.
Merchant vessels lost during first 

Wprld War, Germany, 11:1250. 
Remptoi, 11:902-903,1502.
Stock sold as result of mismanage

ment by sequestrator, 11:1526
1527,1528.

Value, 11:902, 904, 936-937, 1041, 
1084. .

Reprisals:
Attack on consulate as, I:756n. 
Occupation of territory, 1:714-715. 
Resorted to, to enforce demands, 1:288. 

Reproduction cost, 11:1041, 1084, 1548; 
111:1675.

Reputation (see also Character):
Imprisonment for two hours, 1:320n. 
Of decedent, 1:787.
Of firm, 11:1527, 1528.
Of individual, 1:259, 292, 578, 718, 

778.
Of vessel, 1:152, 208.

Request for protection, 1:24, 33, 33n- 
34n, 217-218, 556, 752n; 11:957, 
1428.

Request for return of property, 11:865, 
866, 905.

Requisition, 11:900-929.
Actual damage compensated, III: 

1900.
Actual value awarded, 111:1826. 
Amount of draft held, plus commis

sion and interest allowed, 11:911. 
Claimant to be placed in as good a 

position as if property not taken, 
11:1085.

Conditions at time, II:1089n. 
Consignment, price at place of, doubt 

of arrival, 11:920.
Contract, 1:266; 11:914-919, 1065, 

1083; III:1722n, 1759-1760. 
Cancelation distinguished, 11:1083. 
Cessation of contractual relation, 

1:266.
Executory, 11:1091.
Materials to be used in building 

under contract, 11:1065. 
Progress payments retained, II: 

1067-1068.
Real market value, 11:1074.

Requisition—Continued.
Contract—Continued.

Shipbuilding, 11:914-919, 1065 et 
seq., 1075, 1079-1086, 1090.

Unbuilt ships, 11:1089-1091.
Date, value at, 11:901, 904, 913.
Delivery of property requisitioned 

impossible, profits disallowed, 
III:1900n.

Depositions concerning seizure, II: 
968.

Effective date, 11:1068.
Evaluation, necessity for making, 

11:916, 917, 919.
Expenses deducted, 11:907, 909.
Export prices higher than domestic 

prices, 11:911.
Fifth Amendment, Constitution of 

U.S., property and not cost pro
tected under, 11:1083.

Freight deducted from amount paid, 
11:907.

Incidental results, 11:1251.
Intangible property, 11:914.
Interest. See Interest.
Interference with contract, II:1077n- 

1078n, 1251; III:1722n, 1759
1760.

Invaded territory, 11:916.
Inventory and evaluation,

Duty to make at time of requisi
tioning, 11:917-919.

Failure to make, not caused by 
war, 11:916.

Invoice price, average, 11:908-909; 
higher than price actually paid, 
11:910.

Invoice value less charges and ex
penses, II :909.

Just compensation (see- also main 
entry Just compensation), IIloll
op, 914-919.

Market price, where exists, at time 
and place of taking, 11:912.

Military, 11:850, 916, 920, 921.
Net value, 11:917.
Ordinary commercial value rather 

than temporary high price, II: 
914.

Partial acceptance of award under act 
of June 15, 1917, 11:1092.

Payment,
Immediate, right to, 11:918.
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Requisition—Continued.
Payment—Continued.

On date of effective taking, III: 
1939.

Preliminary, 11:916.
Prompt, 11:1074, 1075, 1076n;

111:1939.
Present actual value disallowed, 

11:904.
Price in neighborhood, 11:906.
Prices fixed by government. See un

der Prices.
Provisions, 11:1135.
Purchase price, 11:910.
Purchase value where near date of 

purchase, 111:1900.
Rate of exchange, 111:1900. 
Reasonable indemnification, 11:900, 

906.
Receipts, necessity. See Receipts. 
Replacement value, 11:902, 904. 
Return of property, 11:901. 
Specifications, 11:914.
Storage expenses deducted from re

placement value, II :904.
Time and place of taking, value at, 

11:912, 915.
Undue retention, 11:1069.
Use of property, 11:901, 904n, 923, 

1126, 1139-1143, 1246.
Value,

As of date of request for return of 
property, 11:905.

At date of, 11:904, 913.
At time, and not replacement value, 

paid, 11:901, 904.
At time of taking, 11:1080, 1085.
In then-condition, II:904n.

Vessels, 1:8n; II: 914-919, 1064 et seq, 
Extent to which exposed to, as 

affecting value, 11:1041.
Fixed hire by government. See 

Prices: Fixed by government. 
Incompleted, I:8n; 11:1065, 1079, 

1092.
Loss while under, 11:1139; 111:1794

1795.
On which property to be shipped, 

11:1250-1251.
Risk of, approximated, 11:1291. 
Value as requisitioned vessel, 

11:1037, 1038; 111:1794-1795. 
War-time prices and profits, 11:913

914, 920-921, 1223.

Res ipsa loquitur, 1:542.
Res judicata:

Annuities, amount, 111:1617, 1618.
Counterclaims not pleaded, 111:1689.
Different question considered, 

111:1973.
Mode of payment, III:1618n.

Reserve for renewals, 11:1513; 111:1711.
Reshipment, extraordinary cost, III: 

1782.
Respondent state:

Absence of authority to determine 
beneficiaries, 111:2040.

Damage occasioned by (see also 
Authorities, acts of; Government: 
Act of; and State), 11:837-838.

Doubt resolved in favor of, II :887.
Hypothesis least unfavorable to, 

111:1787.
Rebuilding by, 11:1500.
Sale of property involved, to national 

of, 11:890-891.
Verification on spot rendered impos

sible by, 111:1693.
Responsibility of state, 1:1-284.

Agents, positive acts, 1:6.
All resolve into payment of money, 

111:1583.
Arrest, detention, imprisonment, or 

expulsion, 1:287-514.
Death cases, 1:637-826.
Determined by international law, 

111:1890.
International delinquency, not a 

crime, 1:717.
Partial, for personal injury, 1:598.
Personal injury, 1:517-634.
Property losses, etc., 11:829-857.
Reason for, distinguished from com

putation of indemnity, 1:745.
Tests, 1:517, 653.
Wrongful act of government. See 

Wrongful act.
Restitutio m integrum, 1:575; II:1087n, 

1543.
Restitution:

Alternative to indemnity, 11:1461.
Appropriate remedy, 11:857.
Compensation for land rather than 

restoration awarded under agree
ment, 11:1410, 1412.

Condition of property, 11:901.
Discretion of arbitrator, 11:1483.
Duties wrongfully paid. See Duties.

315420—43-----43
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Restitution—Continued.
Impracticable, 11:1483-1484.
In kind or damages for illegal act, II: 

1534.
Interest not allowed where use other

wise compensated, 11:941.
Not claimed, 11:916.
Ordered but not effected, 11:855; 

111:1582.
Requisitioned property, 11:901.
Sale after, in which loss sustained, II: 

1351.
Status quo ante. See main entry 

Status quo ante.
Taxes, interest from date of wrongful 

collection, 11:943.
Undue retention, 11:1069.
Vessel captured in neutral waters, 

11:1139.
Waiver, not entitled to enhanced 

value, 11:1543.
Retirement from all activities, loss be

cause of, 111:1792.
Return of indemnity (see also Restitu

tion), 1:5, 760n, 766n; 111:20681.
Return of property:

Depreciation, 11:897.
Determination, 11:901.
Prompt, 11:915.
Value as of date of request, 11:905.

Revenue, net. See Net Revenue.
Revocability of permission, 11:829, 831; 

111:1720.
Revolution (see also War or insurrec

tion) :
Acts of “routinary administration” 

during, 11:850.
Arrest, detention, or imprisonment 

during, 1:288-289.
Bankruptcy brought about* 11:954.
Claims arising out of, 11:951.
Generally disturbed state of country, 

11:953.
Non-acceptance under contract be

cause of, III:1627n.
Property purposely and needlessly 

destroyed, 11:944.
Revolutionary act, defined, I:8-9n.
Revolutionists:

Acts, 11:1447; 111:2029.
Amnesty, III: 1983.
Belligerents, not recognized as, 

11:1136.
Blockade. See Blockade.

Revolutionists—Continued.
Bonds, seizure of assets by regular 

government, 111:1593, 1595.
De facto authorities, acts of, 111:1565

1566, 1679, 1691.
Forced loans, 111:1609, 1613-1614.
Furnishing arms, 111:1567.
Lawful hostility, 111:1997.
Promotion to public office, 111:1815.
Seizure and use of vessel by, 11:1130

1131.
Services rendered, 111:1672.
Successful, 11:947, 1418; III:1576n, 

1859, 1948, 1958, 1995.
Sympathy towards, 11:1136.
Tacit approval, 111:1815.
Unpersonal acts, 11:851; 111:1629

1630.
Unsuccessful, 11:849, 1418, 1427.
Use of property by, 1:71; 11:1130

1131; 111:1713.
Reward, offer, 111:1642.
Rib, fracture, 1:629, 634.
Ridicule, 111:1835.
Right to indemnity, date of coming into 

existence, 1:61, 64; 11:854, 855n; 
111:1621.

Rights:
Of claimant, nature, 11:1297; III: 

2051-2057.
Of two companies of claimant state 

involved, 111:1534, 1579.
Vested. See Vested rights.

Riot. See Mob violence.
Risks:

Assumption, 1:34-35, 651, 654; III: 
1713, 1827.

Attendant upon procural of profits, 
111:1872.

Bonds, 111:1584, 1590, 1595, 1602.
Forced loans, exception, 111:1609.
Government not insurer of life or 

property, I:756n.
Hazards in a new country, III: 1700.
Neutrals, 11:1212.
No guaranty of absolute security, 

1:754; 11:851.
Normal business, 11:898.
Outlying section, 1:35.
Reliance upon credit of contracting 

government, 111:1557.
Requisition of vessel, 11:1291.
Sea-risk, deduction based on rate of 

insurance, 11:1210.
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Risks—Continued.
Unrecognized governments, dealings 

with, III:1568n.
War. See War or insurrection.

River, blocking of outlet, 111:1767; 
right to close, II: 1135.

Roads:
Building, land taken for, 11:1362.
Damage to, I:81n.

Robbery. See Theft.
“Routinary administration”, acts of 

revolutionists, 11:850.
Royalties. See Patents and inventions.
Royalty interest in iron-ore mine, 

11:1440.
Rules usually state ends or aims, not 

methods of measuring damages, 
11:1548.

Sabotage, merchant vessels not con
verted into war vessels by acts of, 
11:1026.

Safety, lack of, 1:41, 43.
Salable value, letters and documents, 

111:1782.
Salaries (see also Wages): #

Allowed, 111:1659, 1733.
Arrears, 111:1634.
Estimated future, 111:1792.
Loss, 111:2023.
Paid in advance, 111:1569.
Services impossible of utilization, 

111:1727, 1782, 1811.
Sale:

Absence of reasonable inquiry, III: 
1733. .

After alleged damage, without reserve 
by claimant, 11:928; with reserve, 
11:1505.

After restitution, 11:1351.
Amount received deducted, 11:1494; 

111:1733.
As scrap, 111:1743-1744.
At loss, 11:880, 1018; 111:1624, 1776, 

1777-1778, 1866, 2038n.
Auction. See Auction.
Bonds, prevention by exceptional war 

measure, 111:1796.
Business stock, replacement value al

lowed, 11:1527, 1528.

Sale—Continued.
Cargo,

Amount received deducted in as
sessing loss, 11:1213, 1215,
1218, 1222, 1227, 1236, 1239
1240.

At higher price than appraisement, 
11:1235.

At less than original value, absence 
of irregularity or unfairness on 
part of captors, 11:1239.

Net proceeds, 11:1213.
To procure funds, value at time and 

place of destination, if ship 
arrives, 11:1200.

Commissions on, 11:1263.
Compulsory, 111:1735-1736, 1783.
Contract, as indicating value, II: 1536; 

to sell at high price frustrated, 
11:1033.

Cost, by person in possession, III: 
2017.

Failure to sell, 11:836, 1382; 111:1779.
Fear, result of, 11:838.
Forced. See Forced sale.
Good faith, taker in, III: 1575.
Goods designed for immediate sale, 

loss of use, 111:1844.
Goods not accepted under contract, 

111:1624, 1628-1629.
Great irregularity, III:1934n,
Judicial rights, improper disposal, 

111:1564.
Loss of,

Caused by delay on account of 
personal injury, III: 1802.

Caused by failure to supervise 
manufacture, on account of 
wife's ill health, III:1803n.

No actual contract, 111:1831, 1862.
No evidence that could not have 

sold at any price, 111:1778.
No evidence that obliged to sell, 

111:1778.
Remote, 111:1802.
Result of existence of ransom-bond 

on vessel, 111:1777-1778.
Losses suffered not connected with 

denials of justice, 111:1788.
Non - concurrence of proprietor, 

11:1442.
Of claimant's right in award, 111:2039.
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Sale—Continued.
Of property as that of another, 

111:1962.
Of rights which could not be disposed 

of, 111:1941.
On account of disturbed state of 

country, 111:1859.
Price received at, less than invoice 

price, 11:909.
Property,

Not intended for, 11:1502-1504.
Under concession to satisfy judg

ment, 111:1689.
Purchaser declined to buy, profits 

disallowed, 11:949.
Real property. See Real property: 

Sale.
Reduced price, unnecessary to sell 

vessel, 11:1273.
Replacement value less depreciation 

and costs allowed, 11:936-937.
Reservation of claim at time of sale, 

11:928, 1505.
Sequestrated property, 11:1494,1526

1527, 1528; III:2038n.
Subsequent, to national of respondent 

state, 11:890-891.
To prevent loss, 1:216; 11:1447; 

111:1624, 1624n.
Vessel,

Low figure, not proof of damaged 
condition, 11:1010.

Price, previous, 11:1030.
Proceeds from, 11:1032, 1221.
To pay unlawful fine, 11:1163.
Unnecessary, 11:1273.

Where in a store for, II :966.
Wrongful, 1:193; 111:1733, 1733n, 

1895, 2017.
Sales:

Contemporaneous, effect on market 
value, II:1086n.

Decreased owing to general depres
sion, 111:1819.

Possible, compared with output, 
111:1671.

Prize, of articles in, not adopted as 
evidence of market value, II: 
1223-1224.

Reduction as result of compromising 
credit, III:1819n.

Salutes, 1:65, 80n, 82n, 138, 139, 184,
319, 367, 715, 758n.

Salvage:
Amount received as, deducted, 

11:1052, 1493, 1496, 1497; III: 
1736n.

Claim based on amount earned pre
viously, 111:1752. #

Freight, to be received only on return 
cargo, question of sharing, II: 
1178.

Services, 111:1752, 1960.
Value of plant when unit retired, 

II: 1512-1513.
Samples: '

Destruction, insured value con
sidered, 11:949.

Possessing pecuniary value, 111:1782.
Scaling down of amount:

Boxer Indemnity Commission's rec
ommendations, 1:742.

By “Law of Payments”, German- 
Mexican Commission, 11:856.

By low rate of exchange, II :962.
By low scale of prices allowed for 

property lost, 11:962.
Lump-sum settlements, III:2068j et 

seq.
Scar, 1:520, 522, 526, 527, 529, 530, 531, 

563, 627, 631, 632, 634.
Scrap value, II:1045n.
Sculptor's work, 111:1756.
Sea-risk, deduction for based on in

surance, 11:1210.
Sealing vessels. See Fishing vessels.
Seamen (see also Crew):

Arrest, I:304n.
Death, 1:711-712.
Protection, 1:95, 712.
Travel. See Transportation.
Wages. See Wages.

Second-hand material used in construc
tion, 111:1720.

Securities (see also Bonds):
Depreciation, exceptional war meas

ures, 11:867-869. ‘
Dividends,

Exceptional war measures, loss as 
result, II:904n.

Unpaid, 111:1571.
Loss, 1:461; 111:1787.

Security (see also Guaranty):
Customs receipts. See Customs: Re

ceipts.
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Security—Continued.
Destruction of property held as, 

11:951.
To guarantee compliance with award, 

return, 1:715; 111:1710. •
Seizure (see also Expropriation):

Damages not necessarily recoverable, 
11:857.

Debt due claimant, 111:1724.
Debtor's property, 111:1829.
Destruction and. See Destruction 

of property.
Disbursements subsequent to wrong

ful, 11:1151.
Enemy-controlled territory, of prop

erty of person residing in, 1:486.
Enemy private property, 11:968.
Epidemic, during, I:208n.
Expenses avoided deducted, II :937.
Expropriation distinguished, 11:1533.
Factory, 111:1530, 1576.
Fine, to satisfy, 11:873.
Horses, by army, 111:1748.
Justifiable, conveyance of vessel to 

wrong port, 11:1353.
Justified where probable cause, II: 

1352.
Livestock, 11:958-959; 111:1748.
Mistake, III:1929n.
Money, 11:870, 943, 967-968; III: 

1868-1869, 1917, 1929, 1960
1961, 2021.

Neutral private property, II: 968.
Personal property, 11:841, 855, 857

859, 968.
Price, alleged to affect, 11:1212, 1216, 

1223.
Probable cause. See Probable cause.
Property,

As smuggled, III:2041n.
As that of buyer where title in 

seller, 111:1724-1725.
Under concession, 111:1682.

Public use (See also Benefit: Public), 
11:859, 912, 1421, 1422; III: 
1734 et seq., 1747, 1870.

Reasonable care, 11:1013, 1192, 1193.
Treaty, contrary to, II :892.
Value at date, 11:1197, 1223, 1533, 

1543, 1544.
Vessels. See Vessels: Seizure.
Wrongful, and sale, 111:1733, 1733n. 

Selling price same as cost price, 11:963.

Sentence. See Penalty.
Sentimental losses or injuries, 1:778, 

780; 111:1834-1835.
Separate estimate of losses of several 

companies, I:269n.
Sequestration, II :896-900.

Amount to put in as favorable a 
position as would have been in, 
11:896.

Care required, 11:898.
Compensation for prejudice caused, 

11:897.
Damage to business, 11:1526-1527, 

1528.
Debt,

Loss of use of money while in 
hands of sequestrator, 
111:1725.

Paid by sequestrator deducted, 
11:897.

Payment in depreciated currency, 
111:1892-1894.

Depreciation, 11:897.
Disappearance of property, 11:898. 
Expenses, 11:899.
Improvements or benefits, 11:898, 

1501; III:1754n.
Judgment of sequestrator, 11:898, 

899.
Keeper hired unnecessarily, 11:899, 

1458.
Mismanagement, 11:899, 1488-1489, 

1526-1527, 1528.
No possibility of large profits, III :1836. 
Production of inferior product, 

11:1527-1528.
Real property, 11:897, 1385, 1488

1489.
Rental unduly low, 11:1519.
Repairs, 11:898; III:1754n.
Sale,

At loss during, 11:1494.
Of stock by sequestrator, 11:1526

1527.
Rate of exchange, 111:1897-1898. 

Trade-mark, interference with value, 
11:1527-1528.

Unnecessary, III:1754n.
Series of purchases, interest, III:1951n. 
Series of takings of property, 11:1438, 

1475-1476.
Series of transactions, 11:884; 111:1930, 

1949-1950, 1951, 1953-1954, 1982, 
1991.
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Series of transactions—Continued. 
Counterclaim or set-off, I:272n. 
Profits, 1:271.

Seriousness of international offense, 
bearing on amount, 1:413 et seq.,

’ 734.
Sermons, loss, II:948n.
Services; 111:1631-1642, 1748-1753. 

Acceptance, 111:1640.
Admitted, burden of proof, 111:1638

1639.
Advice, 111:1749.
Blood donor, 111:1753.
Cables, use, 111:1640.
Compulsory,

By crew, 11:1130, 1275.
By vessel, 11:1254-1257; 111:2011. 

Contracts for, 111:1631-1642.
Failure to object, 111:1754.
Foreigners in, of nationals, 111:1782. 
Gratuitous, 111:1749.
Humanitarian, 111:1776, 1780.
Legal (see also Legal expenses), I:7n; 

111:1554, 1631, 1632, 1633, 1753, 
1754n.

Medical. See Expenses: Medical. 
Military, 1:159, 364; 111:1563, 1633

1637.
Monopoly, character of services by 

grantee, 11:893.
Not imperatively needed, 111:1749. 
Passage supplied, III:1642n, 1751. 
Payment for, as distinguished from 

damages, 11:1133.
Personal, 111:1561, 1631.
Prices fixed by claimant, 111:1642, 

1751.
Provisions and supplies granted, 

111:1749.
Quantum meruit, 111:1742-1743, 1753. 
Quasi-contractual obligation. See 

under Contracts and concessions. 
Ransom paid, 111:1749.
Relief work, III :1749n, 1750. 
Rendered by national of respondent 

state, 111:1638.
Requested, 111:1631, 1749, 1751. 
Revolution, rendered, 111:1672. 
Salvage, 111:1752, 1960.
Skill and labor, III:1640n. 
Transportation of mail, III;1641- 

1642, 1751, 1953-1954, 1991. 
Uncertainty of performance, 111:1554. 

' Unneutral, 111:1563, 1748n.

Services—Continued.
Vessel,

Captain, loss of, 11:1018.
Payment for, II :1133.
Rendered to, 11:1055.

Voluntary, 111:1633.
Servitudes, pasturage and watering, 

11:1469.
Set-off. See Counterclaim or set-off. 
Settlement (see also Award; Payment): 

Compromise, III:1584n.
Discretion of state, 1:165, 275, 282;

111:2046, 2047n.
Practical, 1:249.
Prior (see also Liquidated amount), 

1:191-193; 11:1362.
Release of claims, as part of, 1:269n. 
Separate, incorporated in award, 

1:335; 11:1028.
Surrender or transfer of property by 

claimant, 1:267; 11:1365, 1391, 
1412, 1436; 111:1570, 1586n,
1645, 1661, 1662n, 1714, 1716, 
2037-2038.

Settlers, procurement, 111:2015-2016. 
Severability:

Contracts and concessions, 111:1562. 
Items of award, 111:1716,1717. 

Several companies' properties involved, 
separate estimate of losses, I:269n. 

Shame (see also Humiliation), 1:718, 778. 
Shareholders' loss, 111:1571, 1794-1795. 
Shares:

Depreciation, exceptional war meas
ures, 11:867-869.

Dividends paid sequestrator, no loss 
of use, 111:2004.

Nominal loss, 111:1698.
Offer, as indication of price, 11:1535. 

Ship-building specifications, requisition, 
11:914.

Ships' papers as evidence, 11:1210; 
111:2064.

Ship's stores, 11:1226,1236, 1263.
Shock, 1:533, 537, 542, 560, 585, et seq., 

629, 631, 632, 633, 634, 661, 682, 
779-780.

Absence of external injury, 1:609-610. 
Defective child born as result of, 

111:2008.
Lusitania cases, 1:585 et seq.
Nervous, 1:542,553,597.
Nervous prostration as result, 1:587.
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Shock—Continued.
Producing physical disorders, 1:560, 

586.
Shooting, reckless, 1:56.
Shoulder, injuries to, 1:533, 542-543, 

630.
Shroffage, deduction, 1:565.
Sight, loss of. See Eye. ,
Signing of paper under threat, 1:354

355.
Silence, effect, 111:1617, 1626,1698. 
Similar contracts, basis of valuing new 

vessel, II:1046n.
Similar decisions of same tribunal, 

11:1282,1491.
Similar seizures or confiscations, market 

value, effect on, 11:1223.
Similar shipments, comparison of docu

ments, 11:1197.
Similar undertakings, 11:1537,1544. 
Similar vessels, comparison, 11:1029, 

1043n,1044,1046n, 1277, 1278. 
Similarly equipped vessel, comparison of 

profits, 11:1282,
Single act, damage to several inde

pendent persons, I:270n; 11:1210, 
1284.

Sinking fund, II: 1513; III: 1711.
Sinus infection, 1:560.
Slander or libel of officials by claimant, 

1:143.
Slaves:

Bodily injuries, 1:520.
Cargo, value computed, 11:1220. 

Slowness in prosecution, 1:771.
Small claims, 1:168-170.
Smart money, 1:520, 718.
Smugglers, as claimants, 1:149, 153. 
Social position, loss, 1:718, 778. 
Soldiers. See Authorities, acts of: Mil

itary; War or insurrection. 
Sovereign (see also State):

Personal acts, 11:1386.
Prerogatives in territory subject to 

jurisdiction, 111:1679. 
Reviewability of acts, 111:1657.
Right to prohibit importation, 

111:1722.
Right to suspend railroad traffic, 

111:1712.
Submission to local courts, effect on 

jurisdiction, 111:1717. 
Sovereignty:

Loss after warning as to, 11:1379.

Sovereignty—Continued.
Occupation with view to, distin

guished, 11:1378.
Possessor forcibly removed, 11:1377. 
Transfer, 11:1481.
Violation by illegal collection of 

duties, 11:834; 111:1940.
Violation by troops, 11:1372-1376. 

Special agent sent to negotiate settle
ment, 11:1390.

Special damage, 11:1196.
Specie. See Money.
Specifications, requisition, 11:914. 
Speculative factors, market value, elimi

nation from, 11:1043.
Speculative investments, 111:1584, 1699, 

1709.
Speculative loss (see also Loss; Profits: 

Speculative), 1:171, 781-786; II: 
1389n; 111:1766, 1771.

Death claim, 1:781-786.
Failure to procure contract, 111:1802

1803.
Result of violation by others of 

Sherman Anti-trust Act, III: 
1578n.

Value of rocks, 11:1442.
Speculative prices, 11:917.
Speculative project, 111:1843. 
Speculative purchase, contracts, II: 

1073.
Speculative value, 11:1442; 111:1843. 
Spine, injuries to, 1:632, 633.
Sprain, ankle, 1:542.
Stamp collections, 11:966-967.
Stamped paper, 11:1164, 1342; 111:2013, 

2030.
State (see also Government: Act of; 

Sovereign; Subdivisions, political); 
Accomplice, 1:70.
Affront, 1:411.
Claim between states, 1:6, 275; III: 

1583, 1608, 2035, 2041-2042,
2047, 2047n.

Claimant, as, 1:275 et seq., 281. 
Complicity, 1:36.
Compromise of claim, 1:282-283; 

III:2047n.
Condonement. See Condonation. 
Control of indemnity, 111:2046-2051. 
Debtor to degree not voluntarily 

stipulated, 111:1972.
Discretion in presenting claim, 1:164

165, 275; 111:1585, 2046.
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State—Continued.
Espousal of claim. See Espousal of 

claim.
Failure to take timely action, 1:225, 

229, 238n.
Injured, in theory, 1:80, 82, 83n, 94, 

103, 713-714.
Legal act but liability under contract, 

111:1670.
Parties before international tribunal, 

1:275 et seq.; III:2035n, 2047n.
Political life jeopardized by payment, 

allegation, 111:1972-1973.
Ratification of wrongful act, 1:70 et 

seq., 342; 11:834.
Relation to individual claimant with 

respect to the claim, 111:2051
2057.

Respondent, damage as result of acts 
of (see also Authorities, acts of), 
11:837-838.

Responsibility. See Responsibility of 
state.

Succession. See Succession of states.
States:
t Dispute between, under Covenant of 

League of Nations, 111:1608.
Payment to. See Payment.

Statistics. See Data collected.
Status quo ante, claimant to be placed in, 

11:857, 896, 917, 1085, 1499, 1548; 
111:1577, 1651, 1693, 1853, 1894.

Statute of limitations. See Lapse of 
time.

Statutory construction. See Treaty: 
Interpretation.

Stigma, I:579n.
Stock in trade, 111:1782, 1823, 1844.
Stocks, placed in, I:345n, 730.
Stomach, struck in, 1:614.
Stoppage of work not voluntary where 

large orders of machinery extant, 
11:1447-1448.

Storage, 11:866, 904, 907, 1222, 1238; 
111:1581, 1782, 1784, 1813, 1823
1824, 1835.

Stores (see also Ship's stores; Vessels: 
Provisions):

Cotton used for beds paid for as hos
pital stores, 11:1457.

Supplied, 111:1749.
Strain (see also Shock), 1:580 et seq.
Strikes, disruption of concession, III: 

1705, 1709.

Stripping. See Indignity.
Subdivisions, political:

Bonds. See Bonds.
Claim by county, 11:1417.
Colonial authorities, 111:1582. 
Contracts, 111:1571-1574, 1621, 1957, 

2003.
Forced loan, III:1610n, 1612.
General government, liability, 1:197;

11:1131; 111:1621.
Mob violence, 1:752.
Municipality,

As distinguished from state, 
II:1388n.

Debt, 111:1571-1574.
Oil seized for use, 11:1430. 
Originally liable ceded to Federal 

government, III:1573n.
State,

And national government closely 
interrelated, 111:1572, 1573n. 

Contract for payment of annuities, 
111:1621.

Debt, 111:1957, 2003.
Officials, 1:699, 752.
Seceded, guaranty, 111:1595-1596. 

Subsidies (see also under Contracts and 
and concessions; and Guaranty), 
as part of cost, 111:1812.

Substance, wrong must be one of, and 
not of form, 11:1007.

Substantive right, lex loci delicti, 11:854. 
Succession. See Survival of claim. 
Succession of states:

Bonds, 111:1608.
Contracts, 111:1663.
Interest, 111:1608.
Obligations assumed, 111:1616, 1668. 

Suffering (see also Pain), 1:588 et seq., 
602, 633, 671, 718, 721; 111:2011. 

By claimant, death claim, 1:682.
By decedent, 1:671, 682, 786, 788. 
Continual, 1:570.
Mental (see also under Personal 

injury), 1:44, 302, 307, 627, 718, 
740, 777, 778, 788; 111:1783, 
1786, 1787.

Physical, 1:527.
Supplies furnished, 11:1425; 111:1623

1630,1746-1748.
Implied promise to pay, 111:1748. 
Laborers, after cessation of work, 

11:844.
Military, 111:1592-1593.
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Supplies furnished—Continued.
Naval vessel, 111:1746, 1747.
Prisoners supplied, 111:1746. 
Successful revolutionists, III:1576n. 
Vouchers, 111:1747.

Support, burden on claimant, I:49n, 
680, 779; 111:1802.

Supreme Court, decisions by, and subse
quent reference to arbitration, 
I:14n.

Surveillance, kept under, 1:361.
Survey (see also Expenses: Survey), 

to determine loss, 111:1781, 1782. 
Survival of claim, 1:82 et seq.

Arrest, detention, etc., 1:86 et seq. 
Death, 1:82, 637.
Not limited by local law, I:85n. 
Personal injury, 1:83-85, 578. 
Personal property, 1:83, 84n.
Personal services, 1:93-94.

Tables of prices, War Department, 
11:1456.

Tabular analyses:
Arrest, detention, or imprisonment, 

1:383, 385-408, 413-415.
Death cases, 1:792-826.
Domestic or quasi-international com

missions, III:2068j et seq. 
Expulsion, 1:506-510.
International arbitrations, III:2068a 

et seq.
Personal injury cases, amounts 

claimed and allowed in 100 
cases, 1:627, 630.

Results approximations, 1:792; III: 
2067.

Tangible property, 11:1284; 111:1823, 
1856.

Taxes (see also Duties):
Award, by respondent state, III: 

1721n, 2040.
Award, counterclaim against pay

ment, 1:268.
Bonds received, 111:1601.
Impartial levy, 111:1609.
Increased because of war, 111:1794, 

1802.
Increased in violation of concession, 

III:1661n.
Loss by county remote, 11:1417. 
Restitution of, imposed during re

ceivership, 11:1447.

Taxes—Continued.
Succession duties, illegal exaction, 

111:1923.
Value, bearing on, 11:1502, 1517; 

111:1678.
Wrongful exaction, 11:943; 111:1733

1734, 1921, 2027.
Telegrams, I:759n; 11:1055, 1164,

1263, 1342; 111:2014.
Telegraph cable, submarine, concession, 

111:1679:
Telephone system, right to establish 

under contract, 111:1579.
Tender of property, refusal to accept, 

11:860, 862; 111:1624.
Territorial waters:

Cannon range, 1:313.
Capture within, 11:1007, 1008, 1009, 

1028, 1139.
Seizure outside, 11:1276, 1278.
Theft in, alleged, 11:1273.

Territory:
Transfer,

Acquired rights, 11:1459, 1460, 
1462, 1469, 1472, 1478, 1480
1481, 1494r-1495.

“Annexation”, meaning, 11:1481. 
Violation, II: 1372-1376.

Tetanus, 1:47.
Theft, 1:653, 668.

By crew, 11:845.
Failure to apprehend, punish, or 

prosecute guilty, 1:59.
Interest, 111:1987.
Items not recoverable, 1:59; 11:852

853.
Ordinarily no responsibility for loss 

by, 11:851.
Profit on property stolen, 11:852. 
Soldiers, by, 11:848.

Theory (see also Purpose of indemnity): 
Claim between states. See Espousal 

of claim; and State.
Denial of justice, 1:39, 734r-735. 
Government as agent of injured 

subject, 1:643.
Thigh, shot, 1:602, 632.
Third parties:

Agreements to which not parties, 
111:1668.

Contracts with, 111:1571, 1572, 1666, 
1728-1732.

Third state:
Acts of, in respondent state, 1:186.
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Third state—Continued.
Representative of, negligence, 1:460.
Wrongful act operated upon national 

of, 111:1805.
Threat:

Against debtors, 111:1806.
Life, I:342n, 367, 368, 566, 569, 580, 

581, 630, 631, 632, 633, 634, 787; 
111:2007.

Threats or menaces, 1:233, 343, 580, 581.
Ticket, unused, 1:790; 111:1760.
Timber (see also Trees):

Concession, 111:1643,1646.
Confiscation of forests, 11:1459.
Tortious cutting, 111:1575.

Time (see also Lapse of time):
Delay in settlement, 111:1710.
For performance, arbitration, 

111:1695, 1697. '
Lapse of, between dispossession and 

demand for compensation, II: 
1536-1537.

Loss, 1:39, 352-353, 355; 111:1659, 
1710, 1768n, 1815-1816, 1821, 
1915, 2012, 2023.

Arrest and seizure of property, as 
result of, 11:855.

By decedent, 1:787.
Demurrage. See Demurrage.
During settlement, 111:1709, 2026.
In endeavoring to settle, 111:2023.
In litigation, 111:1817.
In obtaining contract, 111:2016.
Incident to personal injury, 1:520; 

111:2007.
War, in consequence of, 11:928-929.

Payment, 11:916, 918, 942, 1074, 
1075, 1076n, 1401, 1403, 1404; 
111:1939, 2038n.

Remote in time distinguished from 
damage not remote in natural 
sequence, 111:1796.

Wasted in building improperly, 
111:1675-1676.

Title (see also under Real property):
Personal property, de facto possession, 

11:915.
To claim, effect of espousal. (See 

Espousal of claim.)
Tobacco for use of army, 11:1457.
Tolls (see also Duties; Fees):

Collected and not repaid, 111:1950.
Collection under grant, III:1578n, 

1674-1676.

Tolls—Continued.
Retention as taxes, 111:1640.

Tonnage:
Data during period considered, II: 

1308.
Decrease in value at termination of 

war, 11:1291, 1292.
Dues, 11:1055; 111:1897, 1939-1940.

Tools, 11:1444; 111:1789.
Loss of use, II :905.
Used in connection with concession, 

111:1658.
Wear and tear, 111:1706.

Torso, injury, 1:552 et seq.
Torts:

By U.S. officers and agents, I:665n.
Cargo,

In transit, 11:1200-1201.
Prime cost with interest, plus insur

ance paid and expenses, II: 
1234.

Cases, distinguished from cases arising 
ex contradut 11:1199-1200; in 
U.S., III:1578n.

Computation mathematically, 1:417, 
777.

Contracts and concession cases with 
tortious aspects, 111:1577-1583, 
1665.

Conversion into contractual claims by 
agreements to pay, 111:1581, 
1582.

Cutting of timber in trespass, III: 
1575.

Damages direct and consequential, 
111:1771.

Interest, 11:1234, 1929n, 1931 et seq.
International, 11:866.
Profits, 11:1201; 111:1840 et seq.
Rate of exchange. See under Rate of 

exchange.
Right to damages, law governing, II: 

854.
Trade:

Interruption or loss. See Business; 
Profits.

Loss, 111:1779.
Revocation of permission, 11:829-830.
Vessel engaged in, effect on value, 

11:1041.
Trade-marks, injury by sequestrator,

11:1527-1528.
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Trading with the enemy, prohibition not 
an exceptional war measure under 
treaty, 11:849.

Traffic stoppage, 111:1779.
Transactions:

Continuous, 11:884.
Mixed up, claimant’s duty to unravel, 

II:1010n.
Transfer of U.S. commercial marine to 

British flag, indirect loss, 11:1301; 
111:1773.

Transfer or retention of property as part 
of settlement, 1:267; 11:1365, 1391, 
1412, 1436; 111:1570, 1586n, 1645, 
1661, 1662n, 1714, 1716, 2037
2038.

Translations (see also under Expenses), 
contract, 111:1562-1563.

Transportation (see also Expenses: 
Travel):

Compulsory, 11:1254, 1256, 1257;
111:1751, 1855, 2011.

Cost added to price, 11:1456; III: 
1813.

Crew, 11:1024, 1036,1329, 1331, 1332, 
1340; 111:1776, 1810, 2015.

Disallowed where value at point of 
delivery allowed, 11:948, 1215.

Failure to use passage, 1:790; III: 
1760. .

Humanitarian service, 111:1776.
Indirect loss, 111:1779.
Interference with, by war, 111:1712, 

1784.
Mail, 111:1641-1642, 1751, 1953

1954, 1991.
Passages on request of government, 

11:1135.
Refugees, 111:1776, 2011.
Right of sovereign to suspend, 

111:1712.
To place of safety, 111:1779, 1782, 

1783, 1810-1811.
Troops and freight of U. S., by France, 

during first World War, 
III:1642n.

Travel. See under Expenses; and Trans
portation.

Treasure, buried, rumor as affecting 
land values, 11:837.

Treatment (see also Maltreatment):
Arrest, detention, or imprisonment, 

during, 1:317 et seq.t 342 et 
seq., 575; 111:2011.

Treatment—Continued.
Delayed, 1:576, 590, 631.
Expulsion, in connection with, al

leged, 1:451.
Food, poor, 1:574.
Ill-treatment, 1:630, 730-731.

Subsequent to personal injury, 
1:631.

Interference with, 1:590-591.
Paper bandages, 1:574.
Prisoners of war, 1:573 et seq.
Rough, 1:540, 591.
Unpleasant, 1:287.
Vaccination of prisoners, 1:574.

Treaty:
Interpretation, 1:720-721; II :1400, 

1437n; 111:1620.
Violation, 1:7; 11:873, 878, 891, 892, 

1131, 1252n, 1262, 1281, 1282; 
111:1650-1652, 1817, 1833-1834, 
1939, 2010.

Treaty of Berlin, international law dis
tinguished, 1:359.

Treaty rights:
Lapse of time, effect upon, 1:234, 

237.
Monopoly, establishment, effect on, 

11:891.
Trees (see also Timber):

Approximation of total damage, II: 
1487.

Clearing, inability, 111:1779.
Coconuts, loss, 11:1488.
Cost of replanting plus shrinkage in 

value of land, 11:1246.
Cutting rights, 11:1369, 1459, 1460, 

1477, 1478, 1485, 1486.
Destruction or loss, 1:166; 11:1422, 

1457, 1458, 1496, 1497, 1505.
Fruit intended for market, 11:1488.
Orchards, 11:1246, 1497; 111:1846.
Possession taken and subsequent 

confiscation, 11:1459, 1467.
Rights with respect to, distinguished 

from ownership, 11:1476-1477.
Speculative contracts, 11:1486.
Standing, 11:1485.
Unnecessarily felled, 11:1458.
Value considered, 11:1368.
Wood, auction price where larger 

quantities involved, ^11:1485- 
1486.

Trespass, 111:1771.
Real property, 11:1372-1376, 1377.
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Trespass—Continued.
Timber, taker in good faith, 111:1575.

Trespassers, removal by strong hand, 
11:1377.

Trial: ‘
Absence of subsequent judgment, 

I:336n.
Execution of decedent without, I:10n, 

• 58, 709n, 814.
Failure to provide. See Prosecute, 

failure to.
Tribunal. See Arbitrators.
Troops. See Authorities, acts of: Mili

tary; War or insurrection.
Trouble, 11:1280, 1282, 1343; 111:1753, 

1816, 2013.
Incident to detention of vessel, II :862, 

1021, 1163; 111:2012.
To patentee, caused by use of patent, 

111:1816.
Trust (see also Annuities):

Donations constituting, 1:233; III: 
1616.

Invested in bonds, III:1595n.
Money received, 111:2044, 2053.
Receipts of customshouse hypothe

cated or assigned only by sover
eign, 111:1666.

Succession to, with all obligations, 
111:1616.

Violation, 111:1788.
Trust fund. See Payment: Trust fund.
Tuberculosis, aftermath of treatment, 

1:576.

Uncertain loss, 1:781-786; II:830n, 1520; 
111:1834.

Amount uncertain, 1:175-177, 365; 
11:841-845.

Bankruptcy if failure to receive 
award, II:830n.

Failure to procure contract, 1:599; 
111:1802-1803.

Interference with contract between 
claimant and third party, III: 
1728.

Premiums of insurance paid against 
loss not occurring, 11:1311. 

Profits, 11:1210, 1234; 111:1829. 
Unconscious and delirious as result of 

injury, 1:603.

Unconscious as result of. injury, resus
citation with difficulty, 1:587, 629, 
634.

Undertakings. See Business.
Underwriters. See Insurance.
Unearned increment, 11:1394, 1396,

1400, 1405; 111:1678. '
Uneasiness, 1:356, 521.
Uniform, insult to, I:31n, 82n, 769.
Uniform sum granted claimants in 

similar circumstances, 1:610, 622.
Unjust enrichment, 1:144,148; 111:1731

1732, 1733, 1739, 1745, 1760.
Acts performed prior to extinction of 

contract, 111:1760.
Benefits, acceptance. See Benefits.
Date of ascertainment, 111:1745.
Debtors losses exceeding enrich

ment, 111:1744.
Disbursements under illegal conces

sion, 111:1674.
During war, 111:1899.
Payment of higher rate of exchange 

than prevailed on date of pur
chase, 111:1891.

Payment prior to delivery which be
came impossible, 111:1743.

Quasi-contract, jurisdiction, absence, 
11:1138.

Services. See Services. Acceptance, 
111:1640.

Unloading vessel:
Delay, 11:1017, 1194-1195.
Enemy cargo, cost, 11:1157, 1158, 

1159.
Inability, 11:1284.
Order permitting, arbitrarily with

drawn, 11:881.
Unrecognized government:

Acts declared null, international 
effect, 111:1605.

Acts of “routinary administration,” 
11:850.

Contracts or concessions, 111:1565
1570, 1629-1630.

Postal money orders, 11:850.
Soldiers’ acts, 111:1567.
Unpersonal acts, 11:851; 111:1620

1630.
Uprising. See Revolution; War or in

surrection.
Use (see also Real property: Occupa

tion), 11:941-944.
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Use—Continued.
Automobile, I:8n; 11:840, 903, 905, 

923. .
Benefit of all, III:1735n.
By army, 11:1425; 111:1748.
By government,

During insurgency, 111:1737.
For public good, 111:1747.
In emergency, 1:204.

By revolutionists, 111:1713.
Cables, 111:1640, 1679.
Damage for, 11:915, 1072, 1133. 
Demurrage for deprivation of. See 

Demurrage.
Depreciation, 11:942.
Deprivation of—

Partially destroyed property, 
11:1489.

Real property, 11:1412.
Discoveries of property, 111:1742. 
Enjoyment of, 111:1734-1746. 
Expense of hiring another vessel, 

11:1132-1134.
Fair price or value, 11:942; 111:1743. 
For other purposes to mitigate loss, 

11:1447.
Freight for, disallowed, 11:1128. 
French ports by U.S. during World 

War, 11:1337-1339.
Full value paid at date of requisition, 

11:901.
Impossibility of using vessel, 11:1045

1047, 1050, 1138, 1139.
Invaded territory, in, 11:1246.
Land. See Real property: Use.
Loss of (see also Interest; Profits), 

11:857, 923, 943, 1381; 111:2013. 
After destruction of property, 

111:1870.
Annuity instalments, 111:1623. 
Capital of firm, 11:1527-1528. 
Consequential damage, 111:1770. 
Dividends paid sequestrator, 

111:2004.
During rebuilding of property, 

11:1500.
> During tepair of vessel, III: 1857.

Factories during occupation, 
11:1245-1246.

Farms in devastated regions of 
France, 11:1246.

Fishing vessels. See Fishing ves
sels.

Use—Continued.
Loss of—Continued. .

Goods designed to be sold immedi
ately, 111:1844.

Interest, III:1935-1936S 
Land, development impracticable, 

11:1439. ,,
MiU, 111:1624.
Mixed Claims Commission, U.S.

and Germany (1922), 11:1245. 
Money, 11:943; 111:1725.
Real property, rental value the 

general rule, II: 1521. 
Sequestration, 11:1385-1386.
Vessels (see also Fishing vessels), 

11:1133 et seq., 1161, 1246, 
1257, 1333, 1334, 1342; III: 
1722n, 1855.

War, during or as result of, Treaty 
of Versailles, 11:1245-1246. 

Military purposes, 11:924-925,1515. 
Military value of use of tugs seized, 

11:1133.
Most profitable, considered, 11:1404. 
Negligence in, 11:942.
Of land for camp, 11:1425.
Of property as barracks, III:1992n.
Of property as fortification, III:1934n. 
Of railroad by troops, 11:1425.
Oil seized for lighting municipality, 

11:1430.
Patents. See Patents and inven

tions.
Period of delay attributable to 

claimant, 11:1142.
Port, revocable, 11:831.
Prevailing rate of hire, 11:1134. 
Prevention of, cables, 111:1679. 
Processes, 11:1539.
Profits, 11:943, 1134.
Property,

Consumed out of proportion to 
needs, II:1433n.

In Germany, distinguished from 
use of property in invaded 
territory, 11:1246.

Taken for hospitals, 11:1381, 1457. 
Real property, use in near future, 

11:1404.
Repairs. See Repairs.
Requisitioned property, 11:901, 904n, 

923, 1126, 1139-1143, 1246.
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Use—Continued.
Restitution made, interest not allowed 

where use otherwise compen
sated, 11:941.

Revolutionists, by, 1:71; 11:1130-1131; 
111:1713.

Services. See Services.
Taking of private property, for 

public. See Property: Public
use, taken or destroyed for. 

Then-value, considered, 111:1856. 
Tool in business, 11:905.
Value,

Considered in determination of 
market value, 11:1284, 1286. 

Where claimant would have used, 
11:943.

Vessels, I:82n, 197; 11:1125 et seq., 
1179; III:1573n, 2004-2005. 

Area restricted, 11:1041. 
Availability, factor in value, 

11:1041.
Compulsory service, 11:1254 et 

. seq.; 111:1751, 1855, 2011. 
Enemy, not usable until after war, 

11:1045-1047.
Just compensation, 11:1251.
Loss of use. See supra Use: Loss 

of.
Pending adjudication, 11:1139 et 

seq.
Probable cause, seizure upon, 

11:1140-1143.
Requisition and use, 11:1126, 1139

1143.
Rightful seizure, delay in return, 

11:1142.
Value of use,

Based on contract, 11:1132. 
Rental or charter value, where 

no intention to rent, II: 
1125n.

War or insurrection, during. See 
under War or insurrection. 

Warship, II:1126n.
Wear and tear. See Wear and tear. 
Wrongful possession and, 1:199. 

Usufructuary interest, 11:1368, 1477.

Vaccination of prisoners of war, 1:574. 
Value (see also Evidence), II:1086n, 

1548-1549.
Actual, 11:1238-1239; 111:1675.

Value—Continued.
Artificial rules, not controlled by, II: 

1548.
Ascertainment, not by formulas, II: 

1087n, 1548.
At time and place of taking rather 

than replacement cost, 11:1085. 
At time of seizure, 11:1085, 1197,1223. 
Cargo. See Cargo: Value.
Contract. See Contracts, etc.: Value. 
Cost, may be greater or less than,. II: 

1083.
Cost, original, effect upon, 11:1041. 
Date of destruction, 11:844; 111:1720

1721.
Date of dispossession, 1:190. 
Depreciated. See Depreciation. 
Enhanced. See Enhancement in 

value.
Evidence unrefuted, 11:955, 959.
Fair, 11:915, 942.
Fair, rather than contract value, III: 

1742.
Freight, as element, 11:1171.
Impaired, property taken at sea, II: 

1197.
Inability to state, 11:1423-1424. 
Insured, 11:949, 1029, 1502, 1517. 
Intrinsic, 1:460; 11:910, 913, 1043, 

1237.
Invoice price, 11:934.
Legendary, 11:1442.
Market. See Market value. 
Mortgage, 11:1502-1504, 1517.
Net,

Cargo, 11:907, 1208.
Vessel, contract for construction of, 

11:917, 1075, 1076n.
Offer of shares as indicative, of, II: 1535. 
Ordinary commercial, rather\ than 

temporary high price, 11:914. 
Present, reduction to, II:1045n. 
Prevailing, ascertained, 11:1517.
Price list, determined by, II :933, 960

961.
Prices. See Prices.
Prior statements (see also Prior nego

tiations), 11:956.
Profits as factor, 111:1866.
Reasonable, 11:906, 913, 1548.
Recital in contract, 111:1603.
Rental, 11:1517, 1521-1522; 111:1670. 
Replacement, 11:902, 904, 936-937, 

1041, 1084.
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Value—Continued.
Speculative, 11:1442; 111:1843. 
Standards, 11:1548.
Tax, 11:1502, 1517; 111:1678. 
Then-condition, in, II:904n, 1023

1026, 1040, 1050.
Vessels. See Vessels.
Vicinity, increased in, 11:1032. 
Wartime regulations, under, 11:1041. 

Vessels, 11:998 et seq.
Abandonment, 11:1015, 1138; III: 

1935n.
Ability to perform, 11:1040.
Absence of loss or injury, 11:1006, 

1007.
Accidental sinking, 1:749.
Acquisition cost rather than first cost, 

11:1050.
Adaptability to particular trades, 

11:1041.
Age, 11:1031, 1039, 1041.
Amount previously claimed, 11:1031. 
Areas to which use restricted, 11:1041. 
Arrival, effect on value of cargo, 

11:1211, 1216.
Availability for use, 11:1041.
Ballast, in, bound for port where 

cargo to be taken on under exist
ing charter, 11:1168, 1180. 

Boarding, IIT.2012.
Bond,

Exacted that destination of cargo 
legitimate, 11:1013. 

Ransom-bond, apportionment, III: 
1776-1777; failure to sell on 
account of, III: 1777-1778. 

Under, value for freighting pur
poses allowed, 111:1751. 

Broker's commission part of contract 
price, II:1078n.

Captain arrested, mate should have 
carried on, 11:1018.

Captain represents, 11:861.
Captors, reasonable care, 11:1013. 
Capture,

As prize, equivalent to, 11:1178.
By mistake, 11:1132, 1139. '
Probable cause, 11:1140-1143,1231. 
Unwarranted, 11:1006; 111:2011. 
Within neutral waters, 11:1139. 

Cargo (see also main entry Cargo), 
capacity, 11:1041.

Carriage of enemy soldiers suspected, 
11:1005-1006.

Vessels—Continued.
Charter, artificial reduction by gov

ernment, 11:917, 1075; 111:1795. 
Charter-parties,

Independent value, bearing on 
value of vessel, 11:1040. 

Valuation in, considered, 11:1029. 
Charterer's interest. See Charter- 

party. •
Class, effect on value, 11:1041. 
Clearance. See Clearance.
Coal during detention, 11:1333. 
Coasting trade of enemy, freight, 

II:1147n, 1149n.
Collisions, I:17n, 81n; 11:1053, 1057

1058, 1086n, 1201-1202; III: 
1578n, 2011, 2018, 2041n.

Both vessels at fault, 1:273; 11:856
857, 1062-1064.

Cargo, damage at time and place of 
injury, 11:1235.

Caused by changing course, 11:1018. 
Freight, 11:1169, 1178.
Insurance deducted, 11:1316-1317. 
Prior market value, 11:1039. 
Restitutio in integrum, II:1087n. 
Several, damages offset, 1:251. 

Comparison with—
Similar vessels, 11:1044.
Vessel twice as efficient, 11:1281. 
Vessels of similar tonnage, II:1043n, 

1277, 1278.
Completed, 11:1042.
Compromise figure, 11:1028. 
Compulsory services, 11:1254 et seq., 

1256, 1257; 111:1751, 1855, 2011. 
Condemnation, absence of, but liable 

to, 11:1007.
Condition at time, 11:1026-1027, 

1041, 1043n, 1050,1277. 
Construction costs, II:1089n, 1291. 
“Constructive total loss”, 11:1052. 
Contrabrand,

Carriage of, question of forfeiture, 
11:1155.

Declared after commencement of 
voyage, contemplated, effect on 
demurrage, 11:1156.

Discovery after capture, 11:1007. 
Freight. See Freight: Contra

band.
Contract for building,

Allegation that worth value of com
pleted vessel, 11:1082.
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Vessels—Continued.
Contract for building—Continued. 

Requisition. See Requisition: Con
tract.

Sale value, 11:1084—1085.
Unbuilt ships, 11:914, 1089-1091. 

Contract prices, other, II:1046n. 
Contract to sell at high price, 

11:1033.
Cost as factor in market value, 

11:1041.
Cost of construction (see also infra 

Original cost), 11:1032.
As entered in builder's books of 

account, 11:1029.
Less than market value, II:1087n. 
Of different classes, 11:1029.

Cost of reproduction, II:1086n.
Crew. See Crew.
Damage,

At time of loss, insurance, 11:1322. 
Included in general allowance for 

value, 11:1224.
Or detention, loss of use disallowed 

by Reparation Commission, 
11:1246.

Rather than loss, 11:1053 et seq. . 
Subsequent to condemnation, 

11:1340.
Totally useless, 11:1137.

Damaged condition, value in, 11:1023
1026, 1040, 1050.

Damages not allowable, 11:998 et seq. 
Data collected, 11:1029, 1040, 1044, 

1050, 1290, 1308.
Data with respect to shipping, insur

ance, etc., value, 11:1292.
Date of evaluation, 11:1022-1027. 

Commencement of voyage, 11:1022. 
Date of capture, 11:1025.
Date of loss, 11:1023-1026.

De facto ownership and control, 1:157. 
De facto possession, enjoyment and 

use, 11:915.
Delay,

Adjudication, attributable to claim
ant, 11:1140-1141.

Drydock, in putting in, 11:1060. 
Inconveniences in order to unload 

enemy cargo, 11:1157, 1158, 
1159.

Loading, 11:924.
Unloading, 11:1017, 1194-1195,

1284.

Vessels—Continued.
Delay—Continued.

Unloading—Continued.
Enemy cargo, cost of, 11:1157, 

1158, 1159.
Unnecessary, incident to seizure 

and detention, 111:2011.
Unwarranted capture, 11:1006.
War or disturbance, result of, 

11:1017, 1158, 1194-1195.
Demand for tonnage, 11:1041.
Demurrage. See Demurrage.
Depreciation, 11:1031.

Absence of facilities for calking, 
11:1032.

As affecting market value, 11:1039.
Computation, 11:1032, 1045n.
Considered, 11:1039,1183.
Data collected as to rate, 11:1029, 

1044.
Demand for vessels, II:1088n.
Salt water, 1:216; II:1088n, 1145.

Destruction, 1:5; 111:1773,1935n.
After termination of hostilities, 

11:1354.
Extent to which exposed to, 

11:1041.
Wrecked vessel, to prevent falling 

into hands of enemy, 11:1431.
Detention (see also Demurrage), 

11:861, 1003, 1227, 1228-1230, 
1244, 1246, 1253; 111:1816, 1850- 
1851,1863,1935n, 2012.

Absence of undue or unreasonable, 
11:998.

Alleged but unfounded, 11:1013.
Arrest or imprisonment, in connec

tion with, 1:295-296, 310, 315n.
Captor's expenses forfeited by 

wrongful, 11:1353.
Contraband, alleged carriage, 

1:262,264, 265.
Damages sustained during, 11:1251.
Earnings allowed, 11:862; 111:2017.
Enemy destination of cargo, II: 

1153.
Expenses, 1:264; 11:862, 1333;

111:2010.
For repairs, rate of exchange, 

111:1895.
Freight (see also main entry 

Freight), compensation in lieu 
of, 11:1160-1161.

Insurance, 11:1319,1333-1334,



INDEX 2235

V essels— Continued.
Detention—Continued,

Interest, loss as result of, 11:1163. 
Judicial investigation for ascertain

ment of facts, 11:861. 
Maintenance of crew, 11:1339. 
Neutral owner of vessel, cargo with 

enemy destination, 11:1153. 
Original detention rightful, 11:861; 

111:1936.
Probable cause for seizure, 1:265;

11:1142, 1340, 1342; 111:2011. 
Profits, treaty with Germany, II: 

1244.
Repairs, 11:1056, 1057, 1333.
Salt water, stay in, 11:1145. 
Survey, 11:1333.
Trouble, 11:862, 1021, 1163.
Undue, 11:1142; III: 2014.
Unjust, 11:1227.
Unreasonable delay or inconven

ience, absence, 11:1351.
Until outbreak of war and there

after captured, 111:1854.
Use, loss of, 11:1142, 1246.
Wages during. See under Wages. 

Disappearance, 11:1016.
Distress,

Cargo sold to procure funds,
11:1200.

Enters port in, afterwards seized, 
11:1179.

Diversion, 11:1153, 1254 et seq., 1351. 
Dock dues, 11:1337 et seq.
Draft, effect on value, 11:1041. 
Drydock, delay in putting in, 11:1060. 
Embargo bonds, valuation stipulated, 

11:1029.
Embargo on, II:1149n, 1227. 
Encumbrance on. See Charter-party: 

Encumbrance.
Enemy vessels which could not be 

used, 11:1045-1047.
Entire ship evaluated, 11:1287. 
Equipment (see also Expenses; and 

infra Provisions),
Canvas, extra, 11:1329.
Cost for period contemplated, 

11:1329.
Fishing vessels, 11:1329, 1330. 
Reasonable market value, 11:1236. 
Repairs, material for, 11:1329. 
Sails, 11:1329.
Spare spars, 11:1329.

Vessels—Continued.
Equipment—Continued.

Value allowed either as part of 
vessel or as separate allow
ance, 11:1328 et seq. t

Error of customs officer, 11:1020
1021. .

Escape, injury not result of attempt 
to, 11:839.

Estates or interests may be separated, 
11:1040, 1041, 1210, 1284; III:

‘ 1856.
Estimates by repairers, 11:1332.
Estimates by witnesses favorable to 

the claim, 11:1030.
Evaluation, 11:1022.
Evidence. See Evidence.
Expenses. See Expenses: Vessel.
Failure to comply with port formali

ties, 11:1013.
Fair value, 11:1044.

In then-existing condition, 11:1050.
Rather than original cost, 11:1034.

Fault, both vessels, 1:273; 11:856-857, 
1062-1064.

Fishing vessels. See Fishing vessels.
Fleet, unnecessary to be present to 

constitute part of, 11:1347.
Flight as result of fright, 111:1776, 

1797-1798.
Forced entry or embargo, duties 

illegally exacted, 11:1196, 1227.
Forced sale. See Forced sale.
Foreign estate or interest deducted, 

11:1040, 1050.
Free ship, evaluation, 11:1040, 1287; 

free to operate in certain areas, 
11:1041, 1291.

“Free ships", value as, distinguished 
from value as requisitioned ships, 
11:1037.

Freight. See Freight.
Government control, acts during, 

liability in hands of subsequent 
private owners, 11:1061.

Guarding detained, expense, 1:264; 
11:1055.

Hire (see also Charter-party) fixed by 
government, 11:917, 1075; III: 
1795.

Hulls, 11:1285.
Idleness, protracted, 11:1162.
Illegal act, engaged in, 1:151.
Impressment, 11:1129; III *,2004-2005.

315420—43-------44
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Vessels—Continued.
Imprisonment on, 1:358. 
Incompleted,

Requisition, 11:1065, 1079, 1092. 
Value per deadweight ton, 11:1042. 

Insurance. See Insurance. 
Interference, prevention of removal 

from reef, 111:2018.
Interference with, Wildman’s sum

mary, II:998n-1003n. 
Interference with voyage, 11:1021, 

1126, 1163, 1241, 1254 et seq., 
1280, 1283, 1351; 111:2011. 

Intrinsic value where no market value, 
11:1043.

Irregularity of procedure, 11:1007. 
Jettison (see also Freight: General 

average), 11:1023, 1199.
Joint fleet,

Expense, 11:1344-1345; III: 1969. 
Vessel accepted as part of, under 

agreement, 1:188.
Leased property on board, 11:1330. 
Life, potential, 11:1248-1249.
Life, useful period, II:1045n.
Lloyd’s Association consulted with 

respect to value, 11:1035.
Loss, 1:5; 11:1027-1053, 1086n. 

Actual proceeds from sale, 11:1032. 
Compromise figure, 11:1028.
Fair value rather than original 

cost, 11:1034.
Market value at time of loss, less 

insurance received, 11:1051, 
1244.

Original cost less depreciation, 
11:1028.

Value, II:1087n.
Market value. See Market value. 
Master, owner of ship should replace, 

11:1274.
Merchant, on high seas, 1:313. 
Methods,

Checking by numerous, 11:1050. 
Comparison with similar vessels in 

determining value, 11:1044.
Of evaluation, 11:1027 et seq.

: Other contract prices as basis for 
evaluation, II:1046n. 

Mismanagement of owners or agents, 
11:1018.

Mixed Claims Commission, U.S. and 
Germany (1922), evaluations, 
11:1037-1038, 1039-1044.

Vessels—Continued.
Nationality,

Effect on value, 11:1041.
Registry of claimant state, owned 

by nationals of respondent 
state, 1:157.

Nautical instruments of master or 
crew, 11:1330.

Net loss after deducting insurance, 
11:1296, 1303, 1306-1309, 1310, 
1316-1317, 1318n.

Net value, 11:917, 1075, 1076n.
Neutral, enemy cargo (see also Freight: 

Neutral vessel), expenses of 
being brought in, 11:1352.

Neutral owner, cargo enemy destina
tion, detention, 11:1153.

Neutral territory, capture within, 
11:1007, 1008, 1009, 1028, 1139.

Neutrality, precautionary measures 
taken with respect to, 11:1013.

New, other contract prices as basis 
for valuation, II:1046n.

Operating cost less per ton in large 
vessels, 11:1291.

Original cost, 11:1028, 1029, 1031, 
1034, 1041, 1183.

Books of accounts, 11:1029.
Changed prices, II:1087n.
Compared with actual acquisition 

figures, 11:1044.
Factor in determining market value, 

11:1039, 1041.
Low, 11:1033.

Outfit ordinarily belonging to, and 
on board, 11:1044.

Owner entitled to market value of, 
burdened with charter, 11:1286.

Painting, 11:1263.
Partial loss, 11:1053 et seq.
Particular circumstances influencing 

value, 11:1044.
Passages (see also Transportation), 

11:1135.
Payment. See Payment: Time.
Period of service during war, 11:1248.
Physical condition, 11:1041.
Port dues and charges. See Expenses: 

Port dues and charges.
Possession and use, I:82n, 197.
Price,

At which interest in had been sold, 
11:1029.

Government control, 11:917, 1075.
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Vessels—Continued.
Price—Continued.

Greatly increased in vicinity, 
11:1033.

Primage usually included in freight, 
11:1339.

Private owner, liability for acts under 
prior government control, 1:211; 
11:1061.

Proceedings irregular, but subject to 
condemnation, 11:1007.

Profits. See Freight; Profits. 
Provisions (see also Provisions; and 

supra Equipment), 11:1263, 1275, 
1329-1331.

And expenses during detention, 
11:1333.

Consumed, II:1043n, 1277. 
Unconsumed, 11:1330.
Value included in demurrage, II: 

1332.
Pursuit of cruisers committing depre

dations, 11:1167; 111:1773, 1775. 
Quarantine, order permitting unload

ing of, arbitrarily withdrawn, 
11:881.

Ransom-bond, 111:1776-1778.
Rating, cost to maintain, 11:1249. 
Refitting, 11:1263.
Refusal—

Of owner to assent to changes in 
repairs, 11:1061.

To permit passage through canal, 
111:1814.

Regulation, extent to which exposed 
to, 11:1041.

Release delayed until outbreak of 
war, and thereafter captured, 
111:1854.

Repairers’ estimates, 11:1030.
Repairs. See Repairs.
Replacement,

By Germany of losses during World 
War, 11:1250.

By insurance received, possibility, 
11:1249.

Cost, 11:1041, 1084.
Requisition. See Requisition: Vessels. 
Return trip, 11:1263.
Risk of loss,

Insurance rates approximate, 
11:1291.

Value of charter correspondingly 
reduced, II:1294n-1295n.

Vessels—Continued.
Sabotage does not convert merchant 

vessels to war vessels, 11:1026. 
Sale (see also under main entry Sale), 

at reduced price unnecessary, 
11:1273.

Salt water, stay in, 1:216; II:1088n, 
1145.

Salvage, amount received deducted, 
11:1052.

Scale of prices adopted for small boats, 
11:961.

Scrap value, II:1045n.
Sealing operations. See Fishing ves

sels.
Seizure, 1:193; 11:924-925, 1013;

III:1573n, 1771, 1917, 1958.
Absence of formal charges, 11:1127. 
Burning subsequently, 11:1013. 
Error, 11:1275.
Fishing vessels, 11:1263-1272, 

1274-1282.
Interference with contracts, 

III:1722n, 1726.
Loss subsequently, reasonable care, 

11:1013.
Mistake, 11:1132.
Outside of territorial waters, 

11:1263-1272, 1276, 1278. 
Payment, 11:942.
Unjust, 11:1227.
Unlawful, but deserving of, 11:1007;

subsequent loss, 11:1008, 1014. 
Upon probable cause,

Delay in adjudication, 11:1142
1143.

Requisition and use during, 
11:1139-1143.

Respondent entitled to necessary 
period for adjudication, 
11:1142.

Restitution of vessel and cargo, 
11:1231.

Services,
Loss of, 11:1018.
Payment for, II :1133.
Rendered to, 11:1055.

Short-handed, 11:1251.
Sinking,

Intentional, to block River Seine, 
11:1034.

Negligence alleged, 11:1014-1015. 
Speculative purchase of ship-building 

contracts, 11:1073-1074.
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Vessels—Continued. .
Speed, effect on value, II :1041.
Store account, II :1263.
Strain suffered in escaping submarine, 

111:1797-1798.
Territorial waters,, alleged seizure 

within, 11:1007, 1008, 1009, 1028, 
1139.

Tonnage,
Demand, 11:1041.
Value, decrease in at termination of 

war, 11:1291, 1292.
Value obtained from data col

lected, 11:1040,1308.
Trade engaged in, 11:1041.
Transfer of commercial, to another 

flag, 111:1773-1774.
Unbuilt, contracts existing, 11:1089

1091.
Unjust seizure and detention, 11:1227. 
Unloading,

Cost, 11:1157,1158,1159.
Delay, ll:1017, 1194-1195.
Inability, 11:1284.
Order permitting withdrawn arbi

trarily, 11:881.
Refusal, 111:2014.

Unseaworthy, restored, net proceeds 
of sale deducted, 11:1221.

Use, loss of. See under Use.
Use, value considered in determining 

market value, 11:1284, 1286. 
Value (see also Market value; Value), 

As of time of taking, 11:1080.
At commencement of voyage, II:

1222.
Net, contract for construction, 

11:917, 1075, 1076n.
Vicinity, increased value in, 11:1032. 
Voluntary act of captain cause of loss, 

11:1017, 1195.
War, losses incident to. See War or 

insurrection.
War Claims Arbiter, evaluations, II: 

1044 et seq., 1044n-1049n; III: 
2068n.

Warship,
Merchant vessels not converted 

into, by sabotage, 11:1026. 
Ordered to scene pending settle

ment, 1:333, 334; II:1389n, 
1406, 1494n.

Use, value, II:1126n.
Wartime regulations for vessels, effect 

on value, 11:917, 1041,1075.

Vessels—Continued.
Wear and tear, 11:1135, 1334. 
Weighted value of factors bearing on 

market value varies, 11:1040. 
Vested rights:

Options do not constitute, 111:1667. 
Profits, II.T242.
Property, 11:1242.
Respect for, II.T494-1495, 1531. 
Transfer of territory, 11:1459, 1460, 

1462, 1469, 1472, 1478, 1480
1481, 1494r-1495.

Under act of legislature, not destroyed 
by executive decree, 111:1661. 

Under contract, 111:1824.
Wages, 11:1242.

View, unobstructed, right to, 11:1412. 
Vindictive damages. See Punitive dam

ages.
Vines, 11:1497.
Vineyards,

Destruction, 11:1246, 1496. 
Sequestration, mismanagement, 

11:1488-1489.
Violence, may consist of force without 

physical contact, 1:359; unlawful, 
11:1262.

Violin, loss, 1:461-462.
Vision. See Eye.
Voluntary act, cause of claimant’s loss, 

11:838, 1017, 1195.
Vouchers. See Evidence: Vouchers;

Receipts.
Voyage, abandonment of. See Aban

donment of voyage.

Wages (see also Salaries), 1:353; 11:1339
1341.

Abandonment of voyage, 11:1258. 
Condemnation of vessel, where dis

allowed, 11:1224, 1340.
Contracts in existence, 111:1814.
Crew, 11:1145, 1151, 1263, 1331; III: 

1814.
Advances, 11:1024,1329,1340,1341; 

111:2015.
Interned, 11:1249.
To date employment secured, 

11:1340; 111:1814, 1857.
Crew’s and laborer’s, on tugs hired to 

replace others seized, 11:1341. 
Death cases, fair expectancy of 

claimant with respect to, 1:675.
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Wages—Continued.
Deduction from earnings, 11:1249.
Detention of vessel, 11:1145, 1151, 

1218, 1224, 1244, 1249, 1333, 
1339-1340.

Employment, loss of. See Employ
ment.

Expense of hiring especially trained 
crew, 11:1343.

Extra, where return freight allowed, 
11:1185.

Fishing vessels, 11:1258, 1340.
Increased, 111:1676-1677.
Interned crew, 11:1244, 1249.
Laborers’, 111:1658.
Lay of crew, 11:1255, 1257.
Military service, 1:159; 111:1563,

1633.
Net earnings, inclusion in, 11:1340, 

1343; 111:2015.
Prior to destruction of vessel, II: 1340; 

111:1814.
Prospective earnings of crews, II: 

1242, 1244; 111:1775.
Seamen, naval services, III:1633n.
Service admitted, burden on respon

dent to prove payment, III: 1638
1639.

Vested property, not, 11:1242.
While out of work, 111:1779.

Waiver, 1:179 et seq.
Acceptance of inventory without 

complaint, 111:1670.
Accounts, 111:1651.
Authorization to begin work, III: 1676.
Claims, by state, 1:282-283; 111:1579.
Condition property received, 111:1670, 

1707.
Contractual remedy where diplomatic 

intercession, 111:1703.
Defenses, in agreement to arbitrate, 

1:181.
Exhaustion of local remedies, 1:181; 

111:1652.
Express, 1:180.
Government property, for damage to, 

11:1417.
Illegality, defense of, 1:163.
Indemnity, 1:64, 182, 184-185, 319.
Interest, 111:1971-1974, 1994.
Non-performance of contract, 

111:1994.
Release signed by claimant, 1:179, 

183.
Specific amounts, 1:182.

War Claims Arbiter:
Evaluations, vessels, 11:1044 et seq., 

1045n-1049n; III:2068n.
Patents used or sold, III:2068n.
Radio stations used or sold, III:2068n.

War or insurrection (see also Authori
ties, acts of: Military):

Abandonment of premises, 111:1789.
Absence of intention to destroy 

property of claimant, 11:1426.
Alien enemy licenses canceled in 

war, 11:971.
Arms furnished insurgents, 111:1567.
Bankruptcy brought about, 11:954.
Battle,

Actual fighting, during, 11:1420, 
1424, 1456.

Area, 11:859; 111:1791.
Bombardment of private property 

because occupied by enemy 
troops, 11:859, 1421.

Field, property taken on, 11:916, 
1072.

Loss during, 11:848, 1384, 1420, 
1421; 111:1567.

Belligerency, damage during, Treaty 
of Versailles, 111:1822-1823.

Billeting, II:1524r-1525.
Bombardment, III:1767n, 1778-1781.

And burning by regular troops, 
11:1420.

During, incidental and necessary 
consequences, 11:1384.

Of private property because occu
pied by enemy troops, 11:859.

Cattle consumed, 111:1757-1758.
Closure of markets, as affecting 

profits, 111:1842.
Collective military action, damage 

result of, 11:1426.
Common calamity, 11:1135.
Confusion during, loss as result, 

111:1713.
Contracts,

Effect on. See Contracts and 
concessions: War, effect.

Interference. See Contracts and 
concessions: Interference.

Non-compliance because of war or 
insurrection, 111:1561, 1726,
1831.

Cost,
All costs or consequences, 111:1781, 

1794, 1802.
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War or insurrection—Continued.
Cost—Continued.

Claim for, not made by U.S. 
against Germany, 1:719-720.

Increased, III *.1772-1775.
Pursuit of cruisers part of general 

cost, 11:1167; 111:1773, 1775.
Cuban insurgents, acts of, 11:1418

1420.
Delay attributable to, 11:1017, 1158, 

1194-1195.
Destruction,

As military measure, 11:845. 849, 
859; 111:1915.

By soldiers apart from scene of 
hostilities, 111:1691.

By troops under command of 
officer, 11:1430-1431, 1456;
111:1736-1737.

During bombardment to prevent 
conflagration, 11:944, 1429.

To prevent seizure, 11:850, 1429
1432; 111:1804.

To prevent spread of disease, 
II :1433-1435; III :1736-1737.

To prevent use by enemy, 11:1432.
Detention of property result of state 

of war, 11:830.
Devastation of farm lands, treaty 

provision controlling, 11:1246.
Direct losses, 11:951.
Discrimination in affording protec

tion, 11:1428-1429.
Disturbed state of commerce, 

111:1782.
Encampment of troops, III:1748n.
Exceptional war measures, 11:866, 

869, 904n; 111:1725, 1795.
Excess-profits duty paid, losses where, 

11:840.
Expense incident to, 111:1781, 1827.
Expenses of, general. See War: Cost.
Exposure to special danger, 11:859, 

1421, 1423, 1457n.
Failure of officers to prevent taking 

of property by soldiers, 11:1424.
Fire result of military operations, 

11:1426.
Flooding of lands as military measure, 

11:849, 1385.
Forced loans. See Forced loans.
Fortification, property used as, 

III:1734n.

War or insurrection—Continued.
Fortifications, cotton taken for use in 

building, II:1457n.
General conditions prevailing, loss as 

result, 11:845 et seq., 877, 898, 
1072; 111:1671, 1673.

General disruption of business, 1:364; 
11:929; 111:1726-1727, 1784,
1815, 1822, 1823, 1824, 1825, 
1826, 1827, 1828.

General losses the result of, II :877.
Generally disturbed state of country, 

looting caused by, 11:953.
Government forces, acts of. See 

Authorities, acts of: Military.
Hardships, 1:574.
Hospitals, property taken for, 11:1381, 

1457.
Inability to receive materials, III: 

1825.
Incidental results, I:9n; 11:1301, 1311, 

1422-1423, 1489; III:1992n.
Inconveniences suffered, 1:289; II: 

1151n, 1212, 1213; 111:1827.
Indirect damage suffered as result of, 

11:848; 111:1782-1783.
Innumerable consequences, 111:1831.
Insecurity of district, 111:1846-1847.
Insurance. See Insurance.
Interference with real property, II: 

1418-1435.
Lack of diligence in putting down 

insurgents alleged, 11:1524.
Lawful acts of war, 11:1245, 1420, 

1421, 1448; 111:1997.
Leaving home on account of, III: 1770, 

1779.
Livestock appropriated, 111:1748, 

1757-1758.
Loss incident to, 1:476; 11:1192, 1194

1195, 1488.
Loss of profits the result of outbreak 

of war, 11:1504.
Loss of use during, treaty provisions, 

11:1245-1246.
Market value in, 11:1041.
Military measures or operations, II: 

849; III:1748n.
Military necessity,

Destruction of property, 11:845. 
Emergency use of property, 11:925.

Misfortunes arising out of state of, 
11:958.
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War or insurrection—Continued.
Necessities of war, damage as result 

of, 11:1384, 1421, 1434.
Neutral property taken for use of 

army, 11:1424.
Non-acceptance of property under 

contract because of, III:1627n. 
Occupation of property, 11:1381, 1384,

1422, 1516, 1520; 111:1804-1805, 
1830, 1861-1862; previous and 
deliberate, 11:859, 1421 et seq.; 
III:1735n.

Operations, of army, 11:1384, 1420, 
1421, 1426; 111:1770, 1778-1779, 
1846.

Partnership, effect. See Partnership. 
Pillage. See Looting and pillage. 
Prices,

Caused by, 11:913-914, 920-921; 
11:1223.

Fixed by government. See Prices:
Fixed by government. 

Reconstruction of building at, 
11:1498.

Prior to or after fighting, acts, 11:849,
1423, 1424.

Probability of termination, charter- 
party rates, effect on, 11:1291. 

Profits, during, 11:840, 921, 1208
1214, 1223; if no war, 111:1784. 

Prolongation, 11:1301; 111:1772, 1773
1774.

Property,
Having permanent enemy situs, 

111:1737.
Made object of enemy's attack, 

11:859, 1422-1423, 1427, 1489; 
111:1804-1805.

Purposely and needlessly destroyed, 
11:944.

Seized and used as fortification, 
III:1934n.

Used or consumed by forces, 
11:1425, 1426-1427.

Without realm of fighting, 11:1384, 
1424.

Protection by military authorities, 
discretion and judgment, 11:1428. 

Public use of property. See Property: 
Public use, taken or destroyed 
for.

Railroad, use by troops, 11:1425.
Real property, damage by troops, 

11:1385, 1418 et seq.

War or insurrection—Continued.
Receipts^ See Receipts.
Regular, as distinguished from revolu

tionary forces, 11:1489.
Regular troops, destruction by mis

take, 11:1418-1419.
' Regulations, effect on value generally, 

11:1041.
Removal of enemy property pro

hibited, 11:866-869.
Requisition. See Requisition.
Requisition, receipts. See Receipts.
Retreat, acts by soldiers during, 

11:849; house destroyed through, 
11:1423.

Revolutionists, acts of. See Revolu
tionists.

Rights incident to, punitive damages, 
1:204.

Risks,
As well as profits, assumed by 

neutrals, 11:1212.
Assumed, 111:1609, 1826.

“Routinary administration", acts of, 
11:850.

Ruin by conditions, 111:1825-1826.
Sales decrease, 111:1819.
Self-protection, expense of, 11:1425.
Soldiers. See Authorities, acts of: 

Military.
Storage because of war, grain in, 

111:1784.
Supplies furnished. See Supplies fur

nished.
Taking of property during, 11:914

919.
Termination of emergency, 11:916.
Termination of transactions on ac

count of, 1:201.
Time lost as result of, II :928-929.
Tobacco, supplied during Civil War 

- in U.S., 11:1457.
Transportation, interference, 

111:1712, 1784.
Trees, destruction by order, 11:1422.
Troops, money seized to pay, 11:870 

968; 111:2021.
Unnecessary firing where no battle, 

111:1791.
Use and occupation, rent, 111:1737.
Use of property,

During, I:15n; 11:1425, 1516;
111:1713-1714, 1734n, 1735n, 
1748, 1992n.
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War or insurrection—Continued.
Use of property—Continued.

Receipts. See Receipts.
Voluntary act of claimant or agent in 

removing from area of, 11:838, 
1017, 1195; 111:1803.

Wanton or unnecessary destruction, 
111:1691-1692.

Warehouse charges. See Storage. 
Warship:

Merchant vessel not converted into 
by sabotage, 11:1026.

Sent to assist in obtaining redress, 
1:333, 334; II:1389n, 1406,1494n. 

Use, II:1126n.
Water (see also Flooding):

Consumed during detention of vessel, 
11:1334.

Failure to supply, 1:274; III:1573n, 
1624.

Waterways, concessions, 111:1674 et seq. 
Waterworks, 11:1525-1526.
Wear and tear:

Rental, compensated by, 11:1522. 
Tools, 111:1706.
Vessels, 11:1135, 1334; 111:2013. 

Weeds, plantation overgrown with, 
111:1780.

Weighted value of factors bearing on 
market value varies, 11:1040.

Wells, 11:1368.
Whaling vessels. See Fishing vessels. 
Wharf, destruction by mob, II:1494n. 
Whipping. See Beating.
Whole undertaking, value of, I:270n. 
Willing seller and purchaser desiring to 

buy contract, value of, 11:1084. 
Withdrawal of claim by—

Individual, claimant state continues 
to press, 1:182.

State, 1:282-283.

Witnesses (see also under Expenses; and 
Evidence):

Reasonable detention of, 1:291. 
Testimony taken, 11:1411.

Wood {see also Trees), rails, 11:1457. 
Work and labor {see also Business; 

Employment):
Additional cost because of breach of 

contract, 111:1676.
Contracts, III:1640n, 1677, 1753

1754, 1756-1757, 1759.
Legal services, 111:1753.
Meaning, 111:1715-1717.
Of value, 111:1757.
Quantum meruit, 111:1753. 
Sculptoring, 111:1756.
Translating, 111:1562-1563.
War, effect on contract, 111:1562

1563.
Workmen. See Employees.
Works commenced, executed, wasted, 

or suspended, 111:1710, 1782, 2012. 
Worry, no attendant personal injury or 

pecuniary loss, 1:627.
Wrist, injuries to, 1:546, 583.
Wrongful act:

Designation immaterial, II; 1531. 
Existence, 1:6, 284, 287, 638; 11:1192; 

111:1558, 1732.
Expenses connected with, 111:2022, 

2030.
Government's distinguished from in

dividual's, 1:41 et seq., 51 et seq. 
Loss not related to, 11:1343; 111:1788. 
Measurement, 1:39, 40-41.
Must not be one of form, 11:1007.
Of respondent state, effect on amount, 

1:413 et seq.f 628, 716 et seq. 
Operation on third party, 111:1805. 
Seriousness, bearing on amount, 1:734. 

Wrongful death. See Death claim.
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