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CHAPTER I 

INTRODUCTION

§ 1. — General Character of International Courts 
and Sources of Law.

T
he aim of these lectures is to elucidate a very limited 

subject in the general field of international adjudica
tion. The subject-miatter is restricted in two ways. 

The following chapters treat one problem and one problem 
exclusively, namely that of jurisdiction. They deal with the 
jurisdiction of one court only, and no other court, — the 
International Court of Justice.

This double delimitation does not, however, detract from 
the importance of ou,r examination. It should be borne 
constantly in mind that this Court is the summit of the organ
ization of international justice and that it represents the 
culmination of the development of international jurisdiction 
up to the present day. But the Court does not exist in a 
vacuum. International law cannot be understood if it is 
examined in splendid isolation.

It is clear that it will be very difficult indeed to gain any 
impression of the importance of our problem; in the general 
framework of international law and organization without 
making some preliminary remarks of a more general nature. 
No problemjs of international law or organization can be 
treated in a void. They must all be seen in the light of an 
historical development and on the background of present-day 
political realities.



6 E. HAMBRO. — JURISDICTION OF THE /.C./.

There is no greater problem to-day than to create a world 
built on law, and there is no greater law-making agency 
in operation than international courts. True enough, courts 
are supposed only to apply the law and not to make it. 
Treaties made' by two or more States create the written law 
to be applied by States, but we know only too well that 
there is in the world to-day no really legislative authority1. 
For this reason, treaties are often at variance with each 
other and often enough express exceptions instead of general 
rules of international law. Consequently, they are not always 
a safe guide through the labyrinth of modern international 
law1 2. The other great source of international law is custom. 
This again is created mostly by day-to-day practice of Foreign 
Offices and diplomatic missions all over the world. This is 
a law-making function which in the past has far too often 
been overlooked by students of international law and organ
ization 3. In later years, however, the more recent text-books 
tend more and more to use this kind of material, but it is 
not always available. Until the First World War the official 
archives were jealously guarded. And nowadays one is often 
more apt to publish important political documents than the 
concise, prosaic and less spectacular notes and instructions 
which form international law. It should, however, be borne 
in mind that decisions arrived at by national administrations

1. This notwithstanding the term “International Legislation” chosen by 
Manley 0. Hudson as title for his very useful collection of treaties. It may also 
be that the General Assembly of the United Nations can eventually be 
developed into some kind of world parliament. But this is a possibility in 
the distant future. An extremely useful study of the general problem of law 
in the international community has been made by Professor Lauterpacht in 
his book : The Function of Law in the International Community, Oxford, 1933.

2. International treaties are regularly published by the individual govern
ments, but since the days of the League of Nations most international 
agreements have been published in the League of Nations Treaty Series, 
which was produced until the dissolution of the League : the last volume 
was No. 212. Since that time the same work has been continued by the 
United Nations Treaty Series.

3. The best available material of this kind can be found in the Digest of 
International Law, published by the Legal Adviser of the Department of 
State in Washington : the first time in three volumes by Dr. Francis Wharton 
i!n 1086 and 1887, and later by Judge John Bassett Moore in 1906 (eight 
volumes/) and by Judge Green H. Hackworth from 1940 to 1944 (also eight 
volumes).
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tend to be unrelated and made on a day-to-day basis. It is, 
furthermore, far from certain that different States will solve 
the same problem in the same way, although a certain conti
nuity and tradition do grow up. The other sources mentioned 
in the Statute of the Court are the general principles of law 
recognized by civilized nations and, as a subsidiary means, 
judicial decisions and the doctrinal literature.

However, even if judicial decisions are called a subsidiary 
source it is submitted that the best crystallization of custom
ary law and the surest application of treaty law is made 
by international tribunals1. It might therefore be safely 
stated that the body of law promulgated by international 
courts is becoming more and more the chief depository of 
positive international law It may be that the cases decided

v

1. Obviously intern at ional law is also created by other agencies of tbo 
Community of States. Cf. the interesting article by Oscar Sohechter : The 
Development of International Law through the Legal Opinions of the United 
Nations Secretariat; 25, British Year Book of International Law, 194$, p, 91 
at seq. The League of Nations developed a mass of legal precedents. Dr. Wal
ter Schiffer has provided an excellent guide for this material in, this book 
Repertoire of Questions of General International Law before the League of 
Nations, 1920-1940, Geneve, 1942.

2. Several collections of international arbitrations have been published 
from time to time. The last important contribution is the series of three 
volumes published by the United Nations under the title Reports of Interna
tional Arbitral Awards, prepared by the (Registry of the International Court 
of Justice in 1948 and 1949. This collection contains, apart from complete 
indexes, a very large bibliography prepared by Mr. J. Douma, Librarian of 
the International Court of Justice, who is also responsible for the biblio 
graphy of the Court published in its Yearbooks in the same way as they 
were previously published in the Annual Reports of the Permanent Court of 
International Justice. The following works have been included in the biblio
graphy of the above-mentioned reports : Reports of International Arbitral 
Awards, p. 4-5, in Vol. I. They may be considered as truly of a general cha
racter : La Fontaine (H:), Pasicrisie intemationale. Histoire documentaire des 
arbitrages internationaux, 1794-1900, Berne, Stampfld et Cie, 1902; LapradeUo 
(A. de) et N. Politis, Recueil des arbitrages internationaux, preface by Louis 
Renault, 1 : 1795-1855; II : 1856-1872, Paris, Pedone, 1905-1923, 2 vols. [no more 
volumes have appeared]; — and Recueil general periodique et critique 
decisions, conventions et lois relatives au droit international public et price, 
collection undertaken and directed by Albert de Lapradelje, 1934-1938, Paris, 
Les Editions internationales, 1934-1938 (only covering a few years during the 
period 1920-1948).

The following deal with certain particular aspects of arbitration : Moore 
(John Bassett), History and Digest of the international arbitration to which 
the United States has been a party, together with... historical and legal notes 
on other international arbitrations ancient and modern..,, Washington,



by international courts are fewer than those decided by 
municipal courts. It is possible that the principle of res judi
cata is less often applied 1 and that the rule stare decisis, 
is not applicable.

It is true enough that Article 59 of the Statute of the Inter
national Court of Justice lays down the rule that each decision 
is binding only on the parties to the dispute and only in the 
dispute actually decided by the Court. However, it is equally 
obvious to anybody who has studied the practice of the Inter
national Court of Justice and its predecessor the Permanent 
Court of International Justice that the Court in actual fact- 
shows a great reluctance to contradict its previous decisions 
and, on the contrary, often refers to them and quotes them. 
It will surely be admitted that no international court has 
greater authority than the International Court of Justice, 
and it will be seen that the decisions of this Court are being 
quoted more and more both in doctrine and in the practice 
of other tribunals 2. It might indeed be mentioned at this 
point — although it is a melancholy duty for those who write

8 E. HAMBRO. — JURISDICTION OF THE I.C.J.

Government Printing Office, 1898; 6 vote.; Moore (John Bassett), International 
adjudications ancient and modern. History and documents, Ancient Series : 
Vols. I (delayed), II : 1491-1504; Modem Series : I-VI, 1798-1817 (New York, 
Oxford University Press, 1929-1936). ’

The judgments and advisory opinions of the Permanent Court of Inter
national Justice have not been included; for they may easily be found in 
the following compilations of Professor Manley 0. Hudson in bis; World 
Court Reports. A collection of the Judgments, Orders and Opinions of the 

■ Permanent Court of International Justice. I : 1922-1926. II : 1927-1932. Ill : 1932
1935. IV : 19316-1942, Washington, Carnegie Endowment for International 
Peace, 1934-1943, 4- vote.

The decisions of the Permanent Court of Arbitration given since the First 
World War have been inserted, although they may also be found in James 
Brown Scott’® work : The Hague Court Reports, l3t Series, 1916 (in French 
also), 2nd Series, 1932, Washington, Carnegie Endowment for International 
Peace, 1916-1932, 2 vote.

1. It was, however, invoked expressis verbis by the International Court 
of Justice in the Corfu Channel Case, cf. Reports of the International Court 
of Justice (herein after referred to as I.C.J. Reports), 1949, p. 248.

3. Cf. particularly the work by Professor Viktor Bruns in his Fontes Juris 
Gentium. LateT a similar work was produced by the German Professor Karl 
hchmid : Die Rechtsprechung des Stdndigen Intemationalen Gerichtshofs in 
Rechtssatzen dargestellt, Ferdinand Enke Vertag, Stuttgart, 1932, Professor 
Lauterpacht has published his excellent lectures at the Graduate Institute 
f International Studies m Geneva, under the title : Development of Inter- 

national Law though the Permanent Court of International Justice London
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on international law subjects —that decisions of the courts 
are being used and quoted much more to-day than ever 
before, while at the same time text-book writers are quoted 
less ans less. This is, of course, a proof of the growing reality 
of international law. As positive rules grow and multiply, 
theoretical speculations are relegated to the realm of the 
shadows.

It is interesting to note that the parties before the Inter
national Court of Justice frequently quote authors in their 
pleadings; dissenting judges quote writers to a certain extent 
but much less frequently than the advocates of the parties, 
and the Court itself has never once quoted a writer on inter
national law in any of its decisions or opinions. This does 
not, of course, even by implication, signify that the judges do 
not read books. As a subsidiary means to determine what 
the law is, a bibliography on every case is prepared by the 
Registry for the use of the judges1.

§ 2. — History of Arbitration. Antiquity and Middle Ages.

It has just been said that the importance of courts is much 
greater to-day than it ever was before. This should not lead 
us to believe that judicial decisions or international law 
were non-existent in former times. As a matter of fact, some

1934. Cf. also the 2nd edition of Dr. Georg Schwarzenberger’s work Inter
national Law, Vol. I, Stevens & Sons, London, 1949. Se also Max Soerensen, 
Le$ Sources du Droit international, Copenhagen, 1946, and Liang in 
volume 73, Recueil des Cours de VAcaderme de Droit international de La Haye, 
1948, II, p. 473 et sqq.

1. Cf. Article 72 of Instructions for the Registry, Yearbook of the Court, 
1946-1947, p. 86. That article states : “1. The Head of the Documents Depart
ment will prepare, in respect of each case submitted to the Court, a chron
ological list, with bibliographical references, of documents relied' upon in 
the pleadings filed by the parties or person® concerned. 2. Every year he will 
prepare, for publication in a special chapter of the Court’s Yearbook, a 
complete bibliography of works and articles, official or otherwise, relating 
to the Court. A special print of this bibliography will be sent by him to 
the correspondents in the various countries who assist him in his research 
and documentation work. He will prepare and keep up to date an index of 
authors’ names and a subject index to the bibliographies already published. 
3. He will supply members of the Court, the Registrar and members of the 
staff with any bibliographical information for which he may be asked on a 
particular subject. ”
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rulings on international law are as old as the Community of 
States, and the first treaties between two independent States 
are more than three thousand years old1. It is worth while 
remembering that the City States in Ancient Greece bad a 
comprehensive system of international arbitration 2. On the 
other hand, international law as such was well-nigh non
existent under the Roman Empire, since that Empire had a 
tendency to exclusiveness 3 : States which were not on terms 
of alliance or friendship with Rome were considered as not 
existing at all. They were not only outside the pale of civiliza
tion but even outside, the geography. Likewise, international 
law had a very minor part to play in the Middle Ages when 
both the Pope and the Emperor of the Holy Roman Empire 
claimed dominion over the whole world. Even then, however, 
isolated cases of international arbitration have been re
corded4. It was only after the development of the modern 
nation States that international law could be of any import
ance, and without underestimating the important spadework 
done by the Spanish School of International Law 5, it might 
well be stated that modem international law dates from the 
publication of the great work of Grotius in 1625 and the 
conclusion of the Peace of Westphalia in 1648. Grotius’ book 
has been printed and reprinted, translated and commented 
upon, and has been quoted ever since 6. From that period on, 
certain cases of international arbitration can be found and 
have been recorded, but the modern epoch of arbitration is 
of much later date 7.

1. Treaty between Ramses II and the Prince of Cheta, Recueil de textes de 
Droit international public, Paris, 1928 : Le Fur et Chklaver, p. 1.

2. Cf. Coleman Phillipson, The International Law and Customs of Ancient 
Greece and Rome, London, Macmillan & Co., 1911, and Raeder, Lf Arbitrage 
international chez les Hellenes, Rristiania (Oslo), 1912.

3. Of. Coleman Phillipson.
4 M. Novacovitch, Les compromis et les arbitrages internationaux du XIIe 

au XVe siecles, Paris, Pedone, 1905.
5. The most important writings of Suarez and Victoria have been published

by the Carnegie Endowment for International Peace in the Series Classics of 
International Law. /

6. Cf. article by Professor Lauterpacht in the British Year Book of Inter
national Law, No. 23, 1940, p. 1 et seq.

7. Cf. A. Merignhac, Traite theorique et pratique d’arbitrage international, 
Pari®, La-rose, 1895.
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§ 3. — Modern History.

It might be stated that the birthday of modern arbitration 
is November 19, 1794, when the Jay Treaty was concluded 
between the U.S.A. and Great Britain. That treaty, which 
was proclaimed on February 29, 1796, after exchange of ratifi
cations in London on October 28, 1795, instituted three differ
ent boards of arbitrators L The importance of this- treaty 
lies in the fact that, for the first time in history, two great 
Powers agreed in advance to submit not one claim! but a 
number of claims to judicial settlement. These two countries 
thereby set the pattern for the so-called Mixed Claims Com
missions which were developed at a later date, and it was 
that treaty which started the modern epoch of arbitration by 
creating some kind of permanent arbitration instead of 
merely ad hoc boards.

The boards appointed under the Jay Treaty are of parti
cular importance on account of the fact that they finally 
answered the important question of whose right it was to 
interpret the basis for arbitration and decide the competence 
or jurisdiction of the Court.

John Bassett Moore, in his History of International Arbi
trations, has given a complete accunt of this conflict and 
particularly of the conversation the arbitrators had with the 
Lord Chancellor1 2 :

“ On its being suggested that the same embarrassments as had 
already occurred might arise in the future, if upon every objection 
to the competency of the commissioners a reference must be made 
to the respective governments for their instructions instead of 
such questions being decided by the commissioners themselves, the 
Lord Chancellor said ‘ that the doubt respecting the authority of 
the commissioners to settle their own jurisdiction, was absurd; and 
that they must necessarily decide upon cases being within, or 
without their competency \ ”

1. The relevant treaty provision is Art. 6 in the Jay Treaty, which can be 
found in Jay's Treaty (New York, 1923) and John Bassett Moore, International 
Adjudications, Modern Series, Vol. IV, p. 4.

2. Cf. Moore, History and Digest of International Arbitrations to which the 
United States has been a Party, C-hapr X, p. 324-327. Cf. also Moore, Inter
national Adjudications, Modern Series, Vol. IV, p. 85.
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It seems to-day to be a universally accepted principle that 
an international court must settle its own competence. If 
this were not so, compulsory jurisdiction or even voluntary 
ad hoc jurisdiction would be pretty meaningless.

The next important case of particular interest is the Ala
bama Case. That case is important for many reasons. First of 
all, it was a major case between major Powers-. Secondly, it 
settled matters of great importance for the future of neu
trality. Thirdly, it put a peaceful end to a conflict that 
had: long embittered the relations of Great Britain and the 
United States; and, fourthly, it is a classical example of good 
faith in execution of international awards.

The British Commissioner in his long individual opinion 
stated that he completely disagreed with the Judgment but 
still recommended that the Judgment should be acted upon 
in the following words : .

“ But while the award of the tribunal appears to me to be open 
to these exceptions, I trust that by the British people, it will be 
accepted with the submission and respect which is due to the 
decision of a tribunal by whose award it has freely consented to 
abide. ” 1

The next great step forward in the organization of inter
national courts was the establishment of the Permanent Court, 
of Arbitration in 1899 and 1907. This so-called Permanent 
Court of Arbitration is, of course, as you all know, neither 
a court nor permanent1 2. It entails three things : first, a 
pannel of judges which may or may not be called upon to act 
as arbitrators in certain cases; secondly, rules of procedure; 
and, thirdly, an administrative bureau which gives the ele
ment of permanency since it meets twice a year at the Peace 
Palace.

1. Papers relating to the Treaty of Washington, Vol. 4, Geneva Arbitration, 
p. 544, Washington, 1872.

2. Cf. Das Werk vom Haag, II. Serie : Die gerichtlichen Entscheidungen, 
I : Die Judikatur des Standigen Schiedshofs von 1899-1913. DargesteMt von 
L. von Bar u. A., herausgegeben von Walther Schiicking (Miinchen and 
Leipzig, 1917). James Brown Scott has published decisions in his two volumes 
of Hague Court Reports (Washington, 1916-1932). The decisions taken after 
1920 have also been published in the Reports of International Arbitral Awards 
published by the United Nations.
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The first really permanent court to be organized — apart 
from the short-lived Central American Court oi Justice 1 — 
was the Permanent Court of International Justice, which 
was established under Article 14 of the Covenant of the 
League of Nations 1 2. It is submitted that no single body of 
men, either in the present or in the past, has ever made 
larger contributions to the development and science of inter
national law than the Permanent Court of International Jus
tice. The jurisdiction of the Court has been universally 
recognized as the most authoritative interpretation of public 
international law. That court was officially dissolved in 
1946 3, when the new court, the International Court of Jus
tice, had already started to function. It may be natural at 
this point to make it quite clear that the International Court 
of Justice in all but name and form is the direct continuation 
of the Permanent Court of International Justice. The Statute 
and Rules of Court are practically identical. The new court 
has taken over not only the premises but also the archives of 
the old court and even the greater part of the staff of the 
Registry. When I talk about the Court you can take it to 
mean either the International Court of Justice or the Per
manent Court of International Justice. I treat the two courts 
as one.

It should be added for the sake of completeness that this 
short excursion into the history of arbitration has left out of 
account the mass of individual arbitrations, claims commis
sions, mixed arbitral tribunals and other ad hoc judicial or 
arbitral organs. „

• ■ r ** *

It might now be asked why a question like the jurisdiction 
of the Court should be considered important enough to justify

1. Hudson, loc. cit., ip. 42 et seq.
2. The Court is probably the best documented' organization that has ever 

existed. The Permanent Court of International Justice published its decisions 
in the following Series : A. Collection of Judgments; B. Collection of Advisory 
Opinions; A/B. Judgments, Advisory Opinions and Orders; C. Pleadings, Oral 
Statements and Documents. It. also published, in Series D, Acts and Docu
ments relating to its Organization; in Series E, Annual Reports; in Series F, 
General Index to Series A to C.

3. Of. the Introductory Chapter in the first Yearbook of the International 
Court of Justice.



14 E. HAMBRO. — JURISDICTION OF THE I.C.J.

a whole series of lectures. It might indeed be asked whether 
this question is not only one among the group of minor 
questions dealing with the organization and the procedure 
of international courts i. I think, however, that you will 
agree with me upon reflection that the question is of capital 
importance. Until this day it has proved impossible to get 
the States of the world to agree to submit themselves in 
advance to a comprehensive system of compulsory arbitra
tion. Certain of them are opposed to compulsory arbitration 
as entailing too serious a limitation on their sovereignty. 
Contrary to the view held by many persons who have not 
made a profound study of the problem, it is clear that the 
question of when and how States submit to the jurisdiction 
of the Court is of greater practical importance than the ques
tion of the execution of awards. It happens very rarely 
indeed that a State refuses to carry out a decision of the 
Court 2. The difficulty is to get the States to accept the juris
diction. When they have done so, they have in general 
weighed very carefully the chances of losing or winning 
the case : they know what risk they aTe taking and they are 
prepared to take it. For that reason it is of great practical 
importance to know exactly what the jurisdiction of the 
Court is and how disputes concerning its jurisdiction are to 
be settled.

§ 4. — Compulsory or Optional Jurisdiction.

When the Permanent Court of International Justice was 
instituted after the First World War, one of the cardinal 
points of dispute which had to be settled was the character 
of the jurisdiction of the Court. A large body of enlightened 
opinion wanted to make the jurisdiction obligatory for all 
States. This opinion actually received the approval of the 
majority of the Committee of Jurists which drew up the Sta

1. Cf. the following works for a general discussion on question® of pro
cedure of international courts : K. S. Garlston, The Process of International 
Arbitration, New York, 1946; J. H. Ralston, International Arbitration from 
Athens to Locarno, London, Milford, 1929, and The Law and Procedure of 

’International Tribunals.
2. Cf. Hambro, Execution des sentences intemationales, Paris, 1936.
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tute. It was, however, defeated in the Council of the League 
of Nations and a compromise was arrived at making the 
Court's jurisdiction entirely voluntary, but permitting the 
signatories to sign a so-called “ optional clause ” with or 
without reservations, thereby accepting the compulsory juris
diction of the Court for all or certain classes of disputes L

Interesting discussions concerning the jurisdiction of the 
Court also took place in 1926 during the Conference of Signat
ories which drew up a Protocol in order to facilitate the 
adherence of the United States of America to the Court. Later 
on an important exchange of views took place in the Com
mittee which met in Geneva in 1929 to revise the Statute1 2. 
Interesting light was also cast on the problem by the discus
sions of the so-called Informal Inter-Allied Committee on 
the future of the Permanent Court of International Justice, 
which met in London in 1943 and 19443.

Exactly the same discussion took place during the elabor
ation of the Statute of the International Court of Justice. 
In the meantime, a considerable amount of experience had 
been gained and the number of States which had accepted 
the compulsory jurisdiction of the Court Jhad been growing 
all the„ time. Many people — not only publicists but also 
responsible statesmen — felt that the time had now come 
to make the Court's jurisdiction compulsory for all signat
ories of the Statute without any special declaration. The 
Conference of Jurists which met in Washington in the spring 
of 1945 to prepare the Statute of the Court in anticipation 
of the convening of the Conference on International Organ
ization which met in San Francisco the same summer dis
cussed the matter very fully. Although there was a great 
majority in favour of the compulsory jurisdiction, many 
serious objections were raised. This conference was of the 
opinion that it was purely a consultative body composed of

1. Cl. Hudson, op. cit., p. 189 et seq., and Sttauffenberg, Statut et R&glement 
de la Cour permanente de Justice intemationale, elements d’mterpr&iaiiony 
Berlin, 1934.

2. Of. Minutes of the Committee of Jurists on the Statute of the Permanent 
Court of International Justice. (Doc., C. 166, M. 66, 1929, V, Geneva, 1929).

3. His Majesty’s Stationery Office Misc., 1944, Cmd. 6331.



technicians : it therefore abstained from making a definite 
recomimendation one way or the other, and presented two 
texts to the San Francisco Conference. In this conference all 
matters concerning the International Court of Justice were 
referred to a committee, viz. Committee IV (2). In this com
mittee, and in the sub-committee appointed by the committee, 
a great variety of arguments : legal, technical, learned and 
expedient, were marshalled on both sides. Also in the com
mittee there was a large majority in favour of compulsory 
jurisdiction. On the other hand, certain States made it quite 
clear that such a decision would prevent them from signing 
the Statute and from participating in the work of the Court. 
Prudence was considered the counsel of wisdom and Arti
cle 36 of the Statute in its present form was the result of this 
compromise *. Article 36, paragraph 1, of the Statute runs as 
follows :

“ The jurisdiction of the Court comprises all cases which the 
parties refer to it and all matters specially provided for in the 
Charter of the United Nations or in treaties and conventions in 
force. ”

The committee also adopted unanimously a resolution 
requesting the States parties to the Statute to make declara
tions under Article 36 as soon as possible 1 2. In the course of 
the Conference at San Francisco, the Plenary Meeting of the 
Conference adopted this resolution, calling upon the Members 
to accept the compulsory jurisdiction of the Court 3. It is 
useful to keep in mind the history of this article in case 
doubts should arise in applying or interpreting it. The aim 
of the provision contained in Article 36, paragraph 2, is 
clearly to facilitate the continual development of compul-

*6 E. HAMBRO. — JURISDICTION OF THE 7.C./.

1. Cf. Hambro, Some Observations on the Compulsory Jurisdiction of the 
International Court of Justice, British Year Book of International Law (XXV), 
p. 137-139.

2. “ The First Committee also adopted unanimously a resolution requesting 
a recommendation by the Conference that State® parties to the Charter should 
proceed as soon as possible to make declarations' under Article 36 recognizing 
the compulsory jurisdiction of the Court (see Annex 3). ” (United Nations 
Conference on International Organization [hereinafter referred to as 
V.N.C.I.O.] Vol. XIII, p. 392.)

3. Ibid., Vol. 1, p. 627.
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sory jurisdiction C It might be added that the General Assem
bly of the United Nations in New York in 1947 adopted 
resolutions urging greater use of the Court and a more 
general acceptance of the compulsory jurisdiction of the 
Court 1 2.

The first part of this resolution states :

“ The General Assembly,

Considering that it is a responsibility of the United Nations to 
encourage the progressive development of international law;

Considering that it is of paramount importance that the inter
pretation of the Charter of the United Nations and the constitu
tions of the specialized agencies should be based on recognized 
principles of international law; .

Considering that the International Court of Justice is the prin
cipal judicial organ of the United Nations;

Considering that it is also of paramount importance that the 
Court should be utilized to the greatest practicable extent in the 
progressive development of international law both in regard to 
legal issues between States and in regard to constitutional inter
pretation :

Recommends that organs of the United Nations and the special
ized agencies should, from time to time, review the difficult and 
important points of law within the jurisdiction of the International 
Court of Justice which have arisen in the course of their activities 
and involve questions of principle which it is desirable to have 
settled, including points of law relating to the interpretation of 
the Charter of the United Nations or the constitutions of the 
specialized agencies, and, if duly authorized according to Article 96, 
paragraph 2, of the Charter, should refer them to the International 
Court of Justice for an advisory opinion. ”

The Third part of this resolution states :

“ The General Assembly.

Considering that, in virtue of Article 1 of the Charter, inter
national disputes should be settled in conformity with the prin
ciples of justice and international law;

Considering that the International Court of Justice could settle 
or assist in settling such disputes if, by the full application of the

1. Cf. also the clear and categorical statement of Hudson, The Permanent 
Court of International Justice 1920-1942, p. 450.

2. Cf. Court’s Yearbook, 1947-1948, p. 15-20.
Hambro. 2
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provisions of the Charter and of the Statute of the Court, more 
frequent use were made of its services : *

1. Draws the attention of the States which have not yet 
accepted the compulsory jurisdiction of the Court in accordance 
with Article 36, paragraphs 2 and 5, of the Statute, to the desir
ability of the greatest possible number of States accepting this 
jurisdiction with as few reservations as possible;

2. Draws the attention of States Members to the advantage of 
inserting in conventions and treaties arbitration clauses providing, 
without prejudice to Article 95 of the Charter, for the submission 
of disputes which may arise from the interpretation or application 
of such conventions or treaties, preferably and as far as possible 
to the International Court of Justice;

3. Recommends as a general rule that States should submit their 
legal disputes to the International Court of Justice. ”

** *

The acceptance of the compulsory jurisdiction of the Inter
national Court of Justice under Article 36 is actually a very 
much more important obligation than the acceptance of a 
clause for compulsory arbitration in other treaties. Under 
Article 36 of the Statute of the Court, it is provided that the 
judicial machinery of the Court can be brought into being 
by unilateral application addressed to the Court. This means 
that there is no necessity for any collaboration of the other 
party, and if the other party should choose not to appear 
before the Court, disputing the jurisdiction of the Court, it 
is for the Court itself to decide on its own competence, and 
a judgment may be given in default, if the other party chooses 
not to appear. This is stated in Article 53 of the Statute of the 
Court which provides :

“ 1. Whenever one of the parties does not appear before the Court, 
or fails to defend its case, the other party may call upon the Court 
to decide in favour of its claim.

2. The Court must, before doing so, satisfy itself, not only that 
it has jurisdiction in accordance with Articles 36 and 37, bul 
also that the claim is well founded in fact and law. ” f 1

1. This provision was actually used in the Corfu Channel Case in Ihe 
judgment awarding damages to Great Britain. See I.C.J. Reports, 1949, p. 244 
et seq.
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This is not so where there is a question of compulsory 
jurisdiction in the old sense of the word. It is quite true that 
the two parties under an arbitration clause or an arbitration 
agreement are legally obliged to institute the Court, but many 
excuses might be found for delays to make an agreement 
and to appoint the arbitrators, and actually it is perfectly 
easy to frustrate the whole arbitration clause by a party 
who is animated by the will to do so 4.

§ 5. — Statute of the International Court of Justice.

The first paragraph of Article 36 of the Statute might seem 
to be an important innovation compared with the Statute of 
the Permanent Court of International Justice. It contains an 
express reference to “ all matters specially provided for in 
the Charter of the United Nations This stipulation seems 
superfluous when coupled with the expression *' treaties and 
conventions in force”. The Charter.of the United Nations is 
clearly a treaty. Furthermore, a closer examination of the 
Charter will, it is submitted, establish that it contains no 
“ matters specially provided for ” in regard to the jurisdic
tion of the Court. The stipulation can only be understood if 
it is remembered that it was drafted by a Committee of Jurists 
in Washington in the spring of 1945, before the Charter was 
adopted in San Francisco that summer. It is stated in the 
Report of the Committee of Jurists that “ this text reproduces 
Article 36 of the Statute with an addition in case the United 
Nations Charter should make some provision for compul
sory jurisdiction ” 1 2. Article 36 of the Statute of the Court 
should be compared with the third paragraph of Article 36 
of the Charter, which provides :

“ In making recommendations under this article the Security 
Council should also take into consideration that legal disputes

1. This was quite clearly shown in the case concerning the interpretation 
of certain clauses in the Peace Treaties with Bulgaria, Hungary and Romania. 
Very many important arguments for such cases wiU be found both in the 
two advisory opinions v of the Court, in the dissenting opinions and in the 
arguments put forward by the States who participed in the oral and written 
procedure.

2. V.N.C.J.O., Vol. XIV, p. 668. See also Hudson, in A.J., 40, 1946, p. 32.
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should as a general rule be referred by the parties to the Inter
national Court of Justice in accordance with the provisions of the 
Statute of the Court. ”

In the proceedings concerning a preliminary exception in 
the Corfu Channel Case before the International Court, Coun
sel for the United Kingdom argued that a case of compulsory 
jurisdiction had been established by this stipulation. The 
Court did not deem it necessary to deal with this claim, since 
it found that jurisdiction was based on a letter from the 
Albanian Agent which the Court was satisfied constituted a 
waiver of the right to raise a preliminary objection1 
However, a substantial minority 1 2 of the Court presented a 
joint separate opinion in which they emphatically rejected 
the British submission 3.

The Judges signing the joint separate opinion pointed out :

“ The Government of the United Kingdom held, on various 
grounds deduced by it from the provisions of the Charter and Sta
tute, that this was a new case where the compulsory jurisdiction 
of the Court existed. Accordingly, it instituted proceedings by 
Application and cited in its Application the provisions of the 
Charter and Statute on which it founded the Court’s jurisdiction.

The arguments presented on behalf of the United Kingdom to 
establish that this was a new case of compulsory jurisdiction 
— which arguments the Agent and Counsel for the Albanian 
Government sought to refute — have not convinced us. In parti
cular, having regard (1) to the normal meaning of the word recom
mendation, a meaning which this word has retained in diplomatic 
language, as is borne out by the practice of the Pan-American 
Conferences, of the League of Nations, of the International Labour 
Organization, etc., (2) to the general structure of the Charter and 
of the Statute which founds the jurisdiction of the Court on the 
consent of States, and (3) to the terms used in Article 36, para
graph 3, of the Charter and to its object which is to remind the 
Security Council that legal disputes should normally be decided 
by judicial methods, it appears impossible to us to accept an inter
pretation according to which this article, without explicitly saying

1. I.CJ. Reports, 1947-1948, p. 26.
2. Vice-President Basdevant and Judges Alvarez, De Visscber, Winiarski, 

Badawi Pasha, Zoridic and Krylov.
3. I.C.J. Reports, 1947-1948, p. 31-32.

E. HAMBRO. — JURISDICTION OF THE I.C.J.



so, has introduced more or less surreptitiously, a new case of 
compulsory jurisdiction. ” U

This conception does not rule out the possibility that the 
United Nations in later practice will tend to obviate the 
distinction between recommendations and decisions, or that 
the practice will develop attributing binding legal force also 
to recommendations voted by the General Assembly1 2.

1. I.CJ. Reports, 1947-1948, p. 31-32.
2. Concerning the distinction between recommendation and decision, see 

Goodrich & Hambro : Charter of the United Nations, revised edition, p. 208-209
Concerning the possibility of attributing binding effectual recommendation, 

see article by Mr. Blaine Sloan in the British Year Book of International Law 
(XXV), 1948, p. 1 et seg.



CHAPTER II

§ 1. — Members of the United Nations.

rticle 35 of the Statute lays down that the Court shall

JURISDICTION “ RATIONE PERSONAE ”

be open to the States parties to the present Statute,
and it is stated in Article 93 of the Charter of the 

United Nations that all Members of the United Nations are 
ipso facto parties to the Statute of the International Court 
of Justice. Furthermore, it is laid down in Article 34, para
graph 1, of the Statute that only States may be parties in 
cases before the Court. Theoretically, it is conceivable that a 
political entity may become a Member of the United Nations 
without being what would be called a State according to 
traditional international law. It would be somewhat outside 
the scope of these lectures to discuss the concept of States 
in international law; but some indications may be given.

It could have been argued at the time when the League of 
Nations was founded that the British Dominions were not, 
strictly speaking, sovereign States. At the San Francisco 
Conference it was stated that Syria and Lebanon as well as 
the Philippine Republic were not at that time fully 
independent States and it was argued that the members of 
the Soviet Union had not' achieved full and independent 
status1. Questions of statehood were amply discussed in the 
Security Council when the applications of Israel for mem
bership in the Organization 2 and of Liechtenstein to be a 
party to the Statute1 2 3 were considered. The question of

1. Interesting information on the events leading up to the support of the 
United Kingdom and the United States of the admission of Byelorussia and 
Ukraine are contained in Edward R. Stettinius Junior, Roosevelt and the 
Russians at the Yalta Conference, New York, 1949.

2. Cf. 383rd meeting of Security Council.
3. S/C.i/S.R. 112, S/B 42^ and S.P.V. m, 1949.
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recognition of States before international organizations 1 and 
the Court is of more than academic interest. However, it 
seems reasonable to expect that the Court will not examine 
whether a Member of the United Nations is a State or not in 
spite of the fact that the Court laid down in its first advisory 
opinion on the admission of new Members 1 2 that statehood 
was one of the conditions of membership.

The question of recognition will be treated later in these 
lectures in § 12.

§ 2. — States Parties to Statute but not Members 
of the United Nations.

Article 3b, paragraph 2, of the Statute lays down the 
following rule :

“ The conditions under which the Court shall be open to other 
States shall, subject to the special provisions contained in treaties 
in force, be laid down by the Security Council, but in no case 
shall such conditions place the parties in a position of inequality 
before the Court. ”

This paragraph conforms to Article 93, paragraph 2, of the 
Charter of the United Nations. So far, the Security Council 
and the General Assembly have admitted two States to 
become parties to the Statute. The first was Switzerland 3 : 
the conditions laid down were : (a) Acceptance of the pro
visions of the Statute of the International Court of Justice; 
(b) Acceptance of all the obligations of a Member of the 
United Nations under Article 94 of the Charter: (c) An under
taking to contribute to the expenses of the Court such 
equitable amount as the General Assembly shall assess from 
time to time after consultation with the Swiss Government.

1. Cf. Hans Aufricht, Principles and Practice of Recognition by Interna
tional Organizations, Amer. Journal of International Law, No. 4, Vol. 4o, 
1949, p. 679 et seq., and J. Spiropoulos, Nicht-anerkannte Staaten und 
Regierungen vor dem Standigen internationalen Gerichtsliofe, Revue de Droit 
international de Sciences diplomatiques et politiques (Sottile), No. 5, 1927, 
p. 36 et seq.

2. Cf. I.CJ. Reports., 1947-1948, p. 62.
3. Cf. Yearbook of the Court, 1947-1948, p. 30-31.



Exactly the samie conditions were laid down for the Prin
cipality of Liechtenstein L

It might be asked whether the Court in this case would take 
it upon itself to examine whether the States admitted by the 
United Nations really fulfil the conditions laid down by the 
Charter and the Statute. According to Article 36 of the Statute 
it is for the Court and the Court alone to decide questions 
concerning its jurisdiction. Logically, therefore, it would 
seem to be well within the province of the Court to refuse 
admittance of a State even when recommended by the Gen
eral Assembly and the Security Council. On the other hand, 
it could probably be stated without fear of contradiction 
that it is highly unlikely that any State would be turned 
down by the Court in this way.

§ 3. — States pleading before the Court 
without being Signatories to the Statute.

There is a third group of States which may be permitted to 
plead before the Court. It is stated in Article 33 of the 
Statute :

“ 2. The conditions under which the Court shall be open to 
other States shall, subject to the special provisions contained in 
treaties in force, be laid down by the Security Council, but in no 
case shall such conditions place the parties in a position of 
inequality before the Court. ”

The 'Registrar of the Court drew the attention of the 
Secretary-General to this provision in a letter dated May 1, 
1946, and on October 15, 1946, the Security Council adopted 
the following resolution :

“ The Security Council of the United Nations, in virtue of the 
powers conferred upon it by Article 35, paragraph 2, of the Statute 
of the International Court of Justice, and subject to the provisions 
of that article, resolves that :

(1) The International Court of Justice shall be open to a State 
which is not a party to the Statute of the International Court of 1

24 E. HAMBRO. — JURISDICTION OF THE I.C.J.

1. Cf. Yearbook of the Court, ia49rl960, p. 32-33.
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Justice, upon the following condition, namely : that such State 
shall previously have deposited with the Registrar of the Court a 
'declaration by which it accepts the jurisdiction of the Court, in 
accordance with the Charter of the United Nations and with the 
terms and subject to the conditions of the Statute and Rules of 
the Court, and undertakes to comply in good faith with the deci
sion or decisions of the Court and to accept all the obligations 
of a Member of the United Nations under Article 94 of the Charter.

(2) Such declaration may be either particular or general.
A particular declaration is one accepting the jurisdiction of 

the Court in respect only of a particular dispute or disputes which 
have already arisen. A general declaration is one accepting the 
jurisdiction generally in respect of all disputes or of a particular 
class or classes of disputes which have already arisen, or which 
may arise in the future.

A State in making such a general declaration may, in accord
ance with Article 36, paragraph 2, of the Statute, recognize as 
compulsory, ipso facto, and without special agreement, the juris
diction of the Court, provided, however, that such acceptance may 
not, without explicit agreement, be relied upon vis-a-vis States 
parties to the Statute, which have made the declaration in con
formity with Article 36, paragraph 2, of the Statute of the Inter
national Court of Justice.

(3) The original declarations made under the terms of this 
Resolution shall be kept in the custody of the Registrar of the 
Court, in accordance with the practice of the Court. Certified true 
copies thereof shall be transmitted, in accordance with the practice 
of the Court, to all States parties to the Statute of the International 
Court of Justice, and to such other States as shall have deposited 
a declaration under the terms of this Resolution, and to the 
Secretary-General of the United Nations.

(4) The Security Council of the United Nations reserves the 
right to rescind or amend this Resolution by a resolution which 
shalll be communicated to the Court, and on the receipt of such 
communication and to the extent determined by the new resolu
tion, existing declarations shall cease to be effective except in 
regard to disputes which are already before the Court.

(8) All questions as to the validity or the effect of a declaration 
made under the terms of this Resolution shall be decided by the 
Court. ”

When a resolution of this kind was adopted by the League



of Nations, the Court decided, on June 28, 1922 to com
municate the resolution, firstly, to States not members of the 
League but mentioned in the Annex to the Covenant, and, 
secondly, to the following States : the Dominican Republic, 
Georgia, Germany, Hungary, Iceland, Liechtenstein, San 
Marino, Mexico, Monaco, Poland (for transmission to the 
Free City of Danzig) and Turkey. The Registrar, in a letter 
dated July 1, 1922, informed the Secretary-General accord
ingly.

At the second meeting of its eighth session (June 16, 1925), 
the Court decided to add to this list : Afghanistan, Egypt 
and Russia. On the other hand, Hungary and the Dominican 
Republic, having become Members of the League of Nations, 
had been removed from1 the list.

No such action was taken by the International Gourt of 
Justice, and it seemis doubtful whether any such notification 
has any real importance. It seems unlikely that the Court 
would wish to bind itself in advance to accept the view that 
certain communities are and that others are not States in the 
sense that they can be admitted to plead before the Court.

It might conceivably be of assistance to investigate the 
practice of the United Nations, it will, however, be seen that 
the United Nations distributes its documents to a very large 
group of geographical entities which are not members of the 
United Nations, but no guidance can be found in this list for 
the question of whether such an entity could be called a State 
or not. The selection made for the purposes' of distribution of 
documents is indeed quite different from a list of geographical 
entities which in their administration might have reached, a 
degree of organization which would justify calling them 
States 2.

It might, however, be added here that the Security Council

Annual Report of the Permanent Court of International Justine, 1922-1923, 
p. 144 (Series E, No. 1, of the Court publications).

2. The following list clearly brings the point out : Albania, Anglo-Egyptian 
Sudan, Austria, Belgian Congo, Bulgaria, Ceylon, Fiji Islands, Finland, Ger
many, Gold Coast, Hawaii, Hong Kong, Hungary, Indochina, Indonesia, Ireland, 
Jamaica, Japan, Kenya, Liechtenstein, Papua, Romania, Ruanda Urundi, 
Singapore, Spain, Switzerland, Tanganyika, Trieste, Uganda, Vatican City, 
Western Samoa,

26 E. HAMBRO. — JURISDICTION OF THE I.C.J.
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discussed the possibility of excluding Spain, under its present 
regime, from the resolution of the Security Council. The 
resolution introduced to this effect by Poland was, however, 
withdrawn so that a unanimous decision was arrived at and 
it was made clear that politics should not enter into the 
consideration of matters dealing with the Court1.

§ 4. — Formal Declarations of Parties 
not Signatories of Statute.

States which are not parties to the Court’s Statute are 
under the obligation to submit a special declaration accepting 
the Court’s jurisdiction. This obligation is laid down in 
Article 36 of the Rules of Court, which states :

“ When a State which is not a party to the Statute is admitted 
by the Security Council, in pursuance of Article 35 of the Statute, 
to appear before the Court, it shall satisfy the Court that it has 
complied with any conditions that may have been prescribed for 
its admission : the document which evidences this compliance 
shall be filed in the Registry at the same time as the notification 
of the appointment of the agent. ”

Such a declaration was deposited by the Turkish Govern
ment in the Lotus Case in the following words :

“ The undersigned, being duly empowered by the Government 
of the Turkish Republic, hereby declares, in accordance with the 
terms of paragraph 2 of Article 35 of the Rules of the Permanent 
Court of International Justice, that he accepts, on behalf of that 
Government, the aforesaid Court’s jurisdiction for the dispute 
which has arisen between the Government of the Turkish Republic 
and the Government of the French Republic as a result of the 
collision which occurred on August 2nd, 1926, between the steam
ships Boz-Kourt and Lotus, which dispute has formed the subject 
of the Special Agreement signed by the delegates of the two Govern
ments on October 12th, 1926, and filed on behalf of those Govern
ments with the Registry of the Court on January, 4, 1927. ” 2.

No such declaration has yet been made in respect of the 
International Court 0 fJustice; but, in the Corfu Channel 1 2

1. Cf. Records of the Security Council, First Year, 2nd Series, Supplement 6, 
p. 153, and idem, No. 17, p. 466.

2. Cf. Publications of the P.C.I.J., Series C, No. 13, II, p. 9.
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Case, the President of the Court took a decision in view of 
the special position of Albania that a note of the Albanian 
Government in which this Government stated that it was 
prepared to appear before the Court, might be considered as 
constituting the document mentionned in Article 36 4. It 
seems not improbable that the Court will follow the precedent 
in the future so that States which have accepted the recom
mendations of the Security Council under Article 36 of the 
Statute need not deposit any special declaration.

It is also of interest to note that the Permanent Court of 
International Justice decided that it was not necessary to 
deposit a special declaration for any State that was not a 
party to the Statute if the provision which conferred juris
diction on the Court was contained in treaties and conven
tions in force, as provided for in Article 36 of the Statute *

§ 5. — Intervention.

The provisions concerning intervention 3 may also in fact 
enlarge the circle of States wich are admitted to plead before 
the Court. The first provision concerning intervention is to 
be found in Article 62 of the Statute of the Court, which lays 
down that :

“ Should a State consider that it has an interest of a legal nature 
which may be affected by the decision in the case, it may submit 
a request to the Court to be permitted to intervene. It shall be for 
the Court to decide upon this request. ”

There is little practice on this point A But it is clear, in 
the first instance, that the interest must be legal, and not 
merely factual or political. Secondly, it is for the Court to 
decide whether such a legal interest exists. No State can 
intervene against the will of the Court. On the other hand, 
once the Court has decided in the affirmative, after having 1 * 3 4

1. Cf. Yearbook of the Court, 1947-1948, p. 67. .
% Cf. Hudson, op. cit., p. 391, and Publications of the P£J.J., Series E, 

No. 1, p. 261.
3. Hudson, op. cit., p. 419-423.
4. Id.; p. 419 et seq.
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given the States concerned the right to make their views 
known *, the other party cannot validly object to the part
icipation of the intervening State.

There seemed to be considerable doubt in the minds of the 
judges concerning this provision when the Permanent Court 
of International Justice, in 1922, drew up the first Rules of 
Court. There was a certain feeling at that time that Arti
cles 62 and 63 of the Rules of Court could not enlarge 
the circle of States to be admitted to plead before the Court. 
It was stated that the original draft Rules of Court had been 
prepared with a view to obligatory jurisdiction, and that 
some articles, by mistake, had been left unchanged when 
that principle was abandoned 2

While Article 62 of the Statute leaves a wide discretion 
to the Court, Article 63 gives a clear right of intervention :

1. Whenever the construction of a convention to which States 
other than those concerned in the case are parties is in question, 
the Registrar shall notify all such States forthwith.

2. Every States so notified has the right to intervene in the 
proceedings; but if it uses this right, the construction given by 
the judgment will be equally binding upon it. ” 3.

It should be noted that there is a considerable difference 
in the effect of the intervention in Article 62 and Article 63. 
If a State intervenes under Article 62 it becomies a party to 
the dispute and will be bound by the decision of the Court 
in the same way as the original parties. Under Article 63, 
however, the intervening State does not become a real party 
but becomes a party only as far as the interpretation of the 
relevant convention is concerned. The decision of the Court 
will therefore only be binding on the intervening State to 
the extent to which it interprets the convention in question.

In regard to this aspect of the matter practice has been 1

1

1. Cf. Art. 64 et seq. of the Rules of Court.
2. Of. Publications of the P.C.I.J., Series D, No. 2, p. 86-95.
3. Even a State which has not been notified may intervene, according to 

Art. 66 (1) of the Rules of the Court. This rule enables the Court to rectify 
any mistake or omission which may inadvertently have been committed 
by the Registrar.



meagre 4, and no Stade has so far expressed a desire to inter
vene in a case before the International CouTt of Justice 
However, it seems clear that intervention may enlarge the 
compulsory jurisdiction of the Court. If States A, B, and C, 
for instance, are all parties to a multilateral convention, 
whereas only States A and B have accepted the compulsory 
jurisdiction of the Court, State C can intervene and thereby 
force A and B to plead against/ it although these two States 
would otherwise not have been obliged to accept C as a party 
before the Court.

This article has been applied in several instances by the 
International Court of Justice 3. In all cases notifications were 
sent to all the States which had ratified the treaty even if 
they were not signatories to the Statute.

The provision in question has not so far been invoked by 
any States before the Court, but has only been used by the 
Court for purposes of notification to States.

In the beginning, there seemed to be some doubt whether 
the provisions concerning intervention were applicable to 
the advisory proceedings before the Court, and in one case 
when a government applied for the right to intervene the 
President of the Court, by telegram, informed the government 
that these articles referred only to contentious, cases4. 
However, after that time, the Permanent Court invariably 
applied the articles concerning intervention also in advisory 
cases 5. This practice has also so far been followed by the 
International Court of Justice, as seen in the advisory case 
concerning the ^interpretation of certain provisions of the 
Peace Treaties with Hungary, Bulgaria and Romania 6.

1. Cf. Hudson, op. cit., p. 419 et seq.
2. Notification under Art. 63 was sent by the Registrar to all the Members 

of the United Nations in connexion with the advisory opinion on admission 
of new Members. The Members of the United Nations were also informed 
of the British application and the Albanian objection in the Corfu Channel 
Case, where Great Britain relied upon an interpretation of the Charter for the 
jurisdiction of the Court and this interpretation was challenged by the 
other party.

3. See the information contained as comment to Article 63 in the 1949-1950 
Yearbook of the Court on p. 93.

4. Cf. Publications of the P.C.I.J., Series C, No. 3, Vol. Ill, p. 1089-1090.
5. Cf. Hudson, op. cit., p. 424, particularly footnote No. 6.
6. Cf. I.C.J. Reports, 1950, p. 09.
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§ 6. — Counter-claims.

There is no mention of counter-claims in the Statute. 
However, the Rules of Court1, which apply, interpret, and 
complete the Statute, contain the following in Article 63 :

“ When proceedings have been instituted by means of an 
applicationy a counter-claim may be presented in the submissions 
of the Counter-Memorial, provided that sucjh counted-claim is 
directly connected with the subject-matter of the application and 
that it comes within the jurisdiction of the Court. In the event of 
doubt as to the connexion between the question presented by way 
of counter-claim and the subject-matter of the application, the 
Court shall, after due examination, direct whether or not the 
question thus presented shall be joined to the original pro
ceedings. ”2

The Permanent Court had little opportunity to use this pro
vision 1 2 3, but it has stated that the claim should be “ directly 
connected with the principal claim ” 4 * or be “ juridically 
connected with ” s it. It seems that counter-claims are only 
permitted in cases brought by application, and not in cases 
brought by special agreement, where the parties may be 
supposed to have made due provision for counter-claims 
without having to rely on this additional measure of pro
tection 6. This rule should, however, not, iti is respectfully 
submitted1-, be considered to be either rigid or absolute. It is 
possible that a special agreement between two States is 
formulated so vaguely that a counter-claim might be neces
sary. It is also possible that the pleadings of one party would 
necessitate an answer and in the form of a counter-claim by 
the other party. The Golombian-Peruvian Asylum Case was 
introduced as being based on a special agreement, the so- 
called Act of Lima of August 31, 1949. It might be difficult

1. The Rules are made in accordance with Art. 30 of the Statute.
2. For an elucidation of the Court’s attitude to counter-claims, see P.C.LJ., 

Series D, No. 2, Fourth Addendum (1943), p. 261-268.
3. Cf. Hudson, op. cit., p. 430.
4. P.C.I.J., Series A/B, No. 70, p. 28.
6. Ibid., Series A, No. 17, p. 38.
6. Ibid., Series D, No. 2, p. 139, and Third Addendum to that volume, 

p. 781, 848 and 871.
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to state in advance whether the Court would admit only so- 
called “ direct counter-claims ”, or also “ indirect counter
claims ” defined by the Harvard Research Group as follows 1 .

“A / counter-claim ’ is a claim by a respondent against a 
complainant.

A * direct counter-claim ’ is a counter-claim arising out of the 
facts or transactions upon which a complainant’s claim is based.

An ‘ indirect counter-claim ’ ie a counter-claim arising out of 
facts or transactions extrinsic to those upon which a complainant s 
claim is based. ”

Even if it were conceded — and this is probably the case 
that only direct claims are likely to be admitted before the 
International Court of Justice, and even though the Rules 
state clearly that counter-claims will only be admitted when 
they fall within the jurisdiction of the Court, it may still be 
possible for a counter-claim indirectly to enlarge the juris
diction of the Court. The practice is so meagre that it is 
difficult to draw any conclusions and dangerous to lay down 
any rule. However, it is unlikely that the Court would permit 
a State which had brought an action by application to with
draw a direct counter-claim from the jurisdiction of the Court 
with the help of the reservations which it might have made 
in accepting the jurisdiction of the Court under Article 36.

** *

It is stated in Article 40 of the Statute of the Court that :

“ Cases are brought before the Court, as the case may be, either 
by the notification of the special agreement. or by written 
application addressed to the Registrar. In either case the subject of 
the dispute and the parties1 shall be indicated. ”

It is quite clear that application is being used when the 
parties in advance have accepted the obligatory jurisdiction 
of the Court and that notification of the special agreement is 
used in other cases. It might, however, be added that the 
line of demarcation between the special agreement and an 
instrument conferring jurisdiction on the Court in the proper

E. HAMBRO. — JURISDICTION OF THE I.C.J.

1. Of. A.J., Supplement, 26 (1932), p. 490.
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sens© is not always very easy to draw. This can be seen from 
the so-called Act of Lima of August 31, 1949, which was the 
basis of the Court’s jurisdiction in the Colombian-Peruvian 
Case. This act states :

“ His Excellency Monsieur Victor Andres Belaunde, Ambassador 
Extraordinary and (Plenipotentiary ad hoc of the Peruvian Republic, 
and His Excellency Monsieur Eduardo Zuleta Angel, Ambassador 
Extraordinary and Plenipotentiary ad hoc of Colombia, duly de
signated by their respective Governments to negotiate and draw 
up the terms of an agreement to refer to the International Court 
of Justice a dispute which arose following a request by the 
Colombian Embassy in Lima for delivery of a safe-conduct for 
Monsieur Victor Raul Haya de la Torre, have met in the Ministry 
of Foreign Affairs and Public Worship in Lima and, having ex
changed their respective credentials, make the following declaration 
in the spirit of cordial friendship which characterizes the relations 
between the two countries :

First :

They have examined in a spirit of understanding the existing 
dispute which they agree to refer for decision to the International 
Court of Justice, in accordance with the agreement concluded by 
the two Governments.

Second :

The Plenipotentiaries of Peru and Colombia having been unable 
to reach an agreement on the terms in which they might refer 
the dispute jointly to the International Court of Justice, agree 
that proceedings before the recognized jurisdiction of the Court 
may be instituted on the application of either of the Parties without 
this being regarded as an unfriendly act toward the other, or as 
an act likely to affect the good relations between the two coun
tries. The Party exercising this right shall, with reasonable advance 
notice, announce in a friendly way to the other Party the date 
on which the application is to be made.

Third :

Tney agree, here and now : (a) that the procedure in this case 
shall be the ordinary procedure; (b) that, in accordance with 
Article 31, paragraph 3, of the Statute of the Court, each of the 
Parties may exercise itsw right to choose a judge of its nationality; 
(c) that the case shall be conducted in French.

Hambro.
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Fourth :

This document, after it has been signed, shall be communicated 
to the Court by the Parties. ” *

§ 7. — Recognition 1 2 3.

Article 34 of the Statute of the Court gives States access to 
the Court. A State, however, is represented by a govern
ment; it might, therefore, be necessary for the Court to 
decide which government represents a given State at a 
given moment. This means that the Court as such might 
have to grant recognition to a State or to a government. It is 
a well-known fact that the practice and law of recognition is 
very complicated indeed Very often certain States or cer
tain governments have been recognized by some States and 
not by others. It has, therefore, been discussed in the past 
whether it would not be wise to leave recognition to an inter
national organization.

The Norwegian Government proposed to give to the Gene
ral Assembly of the United Nations the right to make a 
recommendation concerning recognition, but nothing came 
of this proposal 4. It could further be mentioned that mem
bership in an organization might be construed as equivalent 
to an implicit recognition 5.

Let us first consider the question of recognition of new 
States.

It may happen that a State is admitted to membership in

1. This ease wias sub judice when the lectures were given *and could not De 
commented upon. However, interesting material concerning interpretation of 
the Act of Lima and the character of counter-claims can be found in the 
Judgment and in the pleadings.

2. Cf. Hans Aufricht, Principles and Practice of Recognition by Interna
tional Organizations, Amer. Journal of International Law, No. 4, Vol. 43. 
1949, p. 679 et seq., and J. Spiropoulos, Nicht-anerkannte Stanton und Regier- 
ungen vor idem Standigen internationalen Rerichtshofe, Revue de Droit inter
national de Sciences diplomatiques et politiques (Sohtile), No. 5, 1927, p. 36 
et seq.

3. Cf. Lauterpacht, Recognition in International Law, Camhridlge, 1947.
4. V.N.C.I.O., Vol. Ill, p. 444, Doc. 2, G/7n (1).
5. Lauterpacht, loc. cit., p. 369 et seq. Eduardo Jimenez de Arechaga, Reco- 

nocimiento de Gobiermos, Montevideo, 1947, especially, p. 224 et seq. See also 
the remarks in British Year Book of International Law, 1944, p. 146-147.
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the United Nations even though it is not recognized by certain 
of the Members of the Organization, or by outside States1. 
It is reasonable to assume that admission to membership in 
the United Nations constitutes sufficient international recog
nition for the Court to accept such a State as an interna
tional personality, since, according to the Charter, all Mem
bers of the United Nations are parties to the Statute of the 
Court.

The situation is more difficult if the State is not a member 
of the United Nations and is recognized by some States and 
not by others. The relations between such a State and the 
Court could be based on Article 93, paragraph 2, of the 
Charter, Article 35, paragraph 2, of the Statute, or Article 62 
or 63 of the Statute. Let us suppose, for instance, that a 
multilateral treaty exists with a clause of accession. Let it 
further be supposed, for the sake of argument, that a State 
has come into existence and has been recognized by some, 
but not all the signatories to the treaty in question. The new 
State accedes to this treaty. Later on a dispute concerning 
the interpretation of this treaty arises between two of the 
signatories. It is now possible for the new State to intervene 
in the proceedings on the basis of Article 63 of the Statute. 
Other possibilities of intervention are open under Article 62 
of the Statute.

This question might become difficult if one of the other 
signatories which has not recognized the new State makes 
objections before the Court. It seems in that case to be quite 
necessary for the Court to decide whether the new State is 
a real State under Article 34 of the Statute, or not. It might 
even in some cases be necessary for the Court to decide the 
problem proprio motu. The sa>ne question may arise under 
Article 3b of the Statute if such a new State should deposit 
a declaration to the effect that it accepts the jurisdiction of 
the Court

1. This certainly happened in the case of Israel.
2. It has already been mentioned above that the Registrar of the Permanent 

Court of International Justice communicated the Resolution of the League 
Council to certain States, but not to others. The list of States to which the 
Resolution was communicated would seem to give certain1 indications bordering



It is not necessary to discuss in these lectures whether such 
recognition by the Court is binding on other States. It is 
enough to say that the new “ State ” is recognized by the 
Court as having international personality for one particular 
dispute.

It is clear that the recognition of new governments might 
be of great practical importance. Questions dealing with such 
recognition might in the future come before the Court more 
often than questions referring to statehood.

It is possible for revolution or civil war to break out in 
a State and a new government to come into existence which 
is recognized by no other State, or only by certain States, 
and not by all the members of the international community.

If such a State should sue another State and if the latter 
objected to being brought before the Court by an unre
cognized government, the Court might very easily be called 
upon to decide whether the government should be recognized 
or not by the Court.

The case is fairly simple if there is no other government 
in the country in question. The Court would probably have 
to recognize the acts of a de facto government havind undis
puted jurisdiction within its own territory, even if some of 
the signatories to the Statute of the Court refused, for poli
tical reasons, to recognize such a government, and refused 
to participate in proceedings involving such a State before 
the Court. Even this, however, is not absolutely certain. If 
the United Nations should adopt a policy of non-recognition 
along the lines of the Stimson doctrine, the Court, as an 
organ of the Organization, would be in an extremely embar
rassing situation.

A very much more difficult question would arise if there 
were two rival governments in a State i.

on implied recognition. However, such a communication would certainly 
not be considered binding by the Court.

1. A couiple of examples will illustrate both the practical importance and 
the great difficulties of this problem.

During the -civil war in Spain a ca-se was pending between the legitimate 
Spanish Government and the Government of Belgium. If that ease had 
dragged on for some time, it would have been quite possible for the Franco

36 E. HAMBRO. — JURISDICTION OF THE I.C.J.
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Rival governments, or de facto governments or non- 

reoognized governments give rise to many problems i. Even 
if the Court should not be called upon to make any decision 
about which government is the legal government of the ter
ritory in question, it is obvious that day-to-day decisions 
will have to be taken concerning distribution of documents, 
sending of notifications, etc. 2.

§ 8. — Termination of Relationship with Court.

There is no special provision in the Statute of the Court 
for the termination of the relations between a State and the 
Court. On the other hand, Article 5 of the Charter of the 
United Nations states :

“ A Member of the United Nations against which preventive or 
enforcement action has been taken by the Security Council may 
be suspended from the exercise of the rights and privileges of 
membership by the General Assembly upon the recommendation 
of the Security Council. The exercise of these rights and privileges 
may be restored by the Security Council. ”

It might be doubted whether the right to appear before 
the Court should be considered such a right or privilege. It 
is undoubtedly a privilege to be able to use the Court as an 
organ of the United Nations, and it might therefore he 
argued that States against which action under Article 5 is 
taken should be excluded from pleading before the Court. On 
the other hand, it is definitely in the interest of the interna
tional community as a whole that the machinery for peaceful

Government to protest to the Court and say that it, and it alone, represented 
the Spanish State, and that it refused to recognize any act of the Loyalist 
Government. It might conceivably have been necessary for the Court to decide 
at a given moment which of the two Governments actually represented Spain 
in international life.

< I* Ethiopia in the League of Nations offers certain illustra
tions. See particularly League of Nations Official Journal, Special Supplement 
No. 155, p. 40-41.

The case of China offers another striking illustration. See here particularly 
a Memorandum of the Secretary-General of the United Nations of March 9th 
1950, Doc. S/1456. ’

2. See particularly Les Gouvemements de fait devant le juge, by Noel-Henry. 
Preface by M. J. Basdevant.



settlement of disputes should be used to the fullest extent. 
Therefore it should still be possible to cite such a State before 
the Court, but the rule of complete equality before the Inter
national Court of Justice would exclude the possibility that 
a State should be sued but not be able to bring action. It 
should, furthermore, be noticed that it is possible for a State 
to be a signatory to the Court without being a Member of the 
United Nations. It seems therefore reasonable to state that a 
Member of the Organization should not be placed in a worse 
situation than a non-member which is signatory to the Sta
tute of the Court. It might, however, be possible that such a 
State, although it has the right to plead and be cited before 
the Court, cannot participate in the election of judges1.

Article 6 of the Charter states :

“ A Member of the United Nations which has persistently violated 
the principles contained in the present Charter may be expelled 
from the Organization by the General Assembly upon the recom
mendation of the Security Council. ”

Expulsion is such an extremely grave sanction that it 
would seem reasonable to believe that it would involve also 
expulsion from the International Court of Justice.

There is no provision for withdrawal from membership in 
the Charter, but it is believed that this right exists on account 
of a declaration adopted by the San Francisco Conference, 
which runs as follows :

“ The Committee adopts the view that the Charter should not 
make express provision either to permit or to prohibit withdrawal 
from the Organization. The Committee deems that the highest duty 
of the nations which will become Members is to continue their 
co-operation within the Organization for the preservation of inter
national peace and security. If, however, a Member, because of 
exceptional circumstances, feels constrained to withdraw, and leave 
the burden of maintaining international peace and security on the 
other Members, it is not the purpose of the Organization to compel 
that Member to continue its co-operation in the Organization.

It is obvious, however, that withdrawal or some other form 
of dissolution of the Organization would become inevitable if,

1. Of. Goodrich & Hambro, revised edition, p. 1418-149.
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deceiving the hopes of humanity, the Organization was revealed 
to be unable to maintain peace or could do so only at the expense 
of law and justice.

Nor would it be the purpose of the Organization to compel 
a Member to remain in the Organization if its rights and obliga
tions as such were changed by Charter amendment in which it 
has not concurred and which it finds itself unable to accept, or 
if an amendment duly accepted by the necessary majority in the 
Assembly or in a general conference fails to secure the ratification 
necessary to bring such amendment into effect.

It is for these considerations that the Committee has decided * 
to abstain from recommending insertion in the Charter of a formal 
clause specifically forbidding or permitting withdrawal. ”

If such withdrawal is possible from' the United1 Nations it 
should also be possible in regard to the Court. On the other 
hand, it should not be forgotten that membership in the 
Court does not entail the same grave political consequences 
as membership in the Organization. It might therefore be 
argued that membership in the Court would still continue, 
and indeed certain States which were Members of the League 
of Nations continued to adhere to the Statute of the Court 
even after having left the League of Nations U

§ 9. — International Organizations.

The questions concerning the access to international tri
bunals form part of the greater question of international legal 
personality 1 2. It is, however, not necessary to discuss whether 
other organizations than States are endowed with interna
tional personality. This question was settled in the affirm
ative a long time ago and the international personality of the 
United Nations was clearly recognized by the International 
Court of Justice in the Advisory Opinion concerning repara
tion for injuries suffered in the service of the United Nations 3.

1. Cf. Hudson, op. cit., p. 128-129.
2. See, for instance, Oppenheim-Lauterpacht, 7th. edition I, 113 et sqqand 

579 et sqq. See also Hambro, on Individuals before International Tribunals, 
in Proceedings of the 35 th Annual Meeting of the American-Society of 
International Law, 1941, p. 22 et sqq.

See also my article in III Western Political Quarterly, 1950, p. 326 et sqq.
3. I.C.J. Reports, 1949, p. 179.



It should also be superfluous to point- out that international 
organizations or great financial corporations have appeared 
in international arbitration *. Is was at some time proposed 
that international organizations of a non-profit-making cha
racter, like the International Committee of the Red Cross, 
should be given direct access to the Permanent Court of 
International Justice 2

*
* * ,

Article 34 of the Statute of the Court lays down very clearly 
the rule that only States can be parties in contentious pro
ceedings before the Court. It might be stretching the notion 
of State too far if one were to include under this head all 
subjects of international law On the other hand, there is 
no provision in the Statute preventing several States from 
being parties in the same suit. This happened, for instance, 
in the Wimbledon Case 4.

If it is possible for several States to be parties in one suit, 
it should not be ruled out in advance that one State may 
appear as party on behalf of several States This would be 
equivalent to treating a group of States as an entity, as a 
legal personality, and might imply that action might be 
brought on behalf of such an organization. On the other 
hand, no provision has been laid down expressly stating 
that international organizations could be admitted, although 
this question was discussed in a meeting of the Committee 
of Jurists in The Hague in 1920 4. Important debats on this 
problem took place in the Committee to revise the Statute 1 2 3 4 5
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1. See, for instance, Radio Corporation of America versus Republic of 
China, United Nations, Reports of International Arbitral Awards, III, 1631 
et sqq.

2. See Resolution of the Institute of International Law in 1023, 30, Annuaire 
de Vlnstitut de Droit international, 1923, p. 385, particularly Article 7, p. 389.

The Institute continued the work along these lines and adopted in 1950 a 
resolution on “ Les conditions d’attribution d’un statut international & des 
associations d’initiative priv6e. ”

3. Such a conception is, however, not impossible and would seem to be 
envisiaiged by authors like Hans Kelsen and Alf. Ross.

4. Publications of the P.C./.J., Series A, No. 1 : The parties were : Great 
Britain, France, Italy and Japan, v. Germany.

5. Cf. Hudson, The International Court of Justice, 1920-1942, p. 383.
Of. Proces-verbaux of the Committee of Jurist of July 19, 1900, p. 579, ‘
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of the Court in 1929, but, for reasons of political expediency, 
it was decided that it was better not to change the Statute 
in this particular1.

The case for admitting international organizations seems 
to be stronger now than it was before 2. The importance of 
this problem is greater on account of the increasing number 
of international organizations and also on account of the 
enlarged field of action of such organizations. The Interna
tional Court of Justice stated in most unequivocal terms, 
in the advisory opinion concerning reparation for injuries 
suffered in the service of the United Nations, that the United 
Nations was a subject of international law and could bring 
international claims. The Court said that they had reached 
the conclusion that the Organization had the “ capacity to 
bring international claims when necessitated by the discharge 
of its functions ” 3. It would, indeed, seem peculiar that the 
United Nations should be able to bring international claims 
but should not, for this purpose, be able to use the Court, 
which is its principal judicial organ.

However, it will be difficult to admit the United Nations 
as a party before the Court if the Court should not make a 
ruling to the effect that the United Nations (and possibly 
other public international organizations) for this purpose is 
to be considered as a State. Such a possibility should not be 
ruled out; but in the absence of such a definite pronounce
ment of the Court, one must conclude that in the present state 
of international law, international organizations are not 
admitted as parties before the Court in contentious cases.

Such organizations may, however, have other functions to 
fulfil. They may be called upon, or, in any case, be given the 
opportunity to furnish information. The Statute of the Per
manent Court of International Justice provided in Article 26 :

“ In Labour cases, the International Office 1 shall be at liberty

1. Cf. Proces-verbaux of the Committee, p. 57-61.
2. Of. Paper by C. Wilfred J$nks in Transactions of the Grotius Societ\f, 

1946, p. 1 et seq., and remarks by Jessup in A Modem Law of Nations, New 
York, 1948, p. 25-26 and 155.

3. I.C.J. Reports, 1949, p. 180.
4. This is obviously a misprint for the International Labour Office.
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to furnish the Court with all relevant information, and for this 
purpose the Director of that Office shall receive copies of all the 
written proceedings. ”

The Labour Office valued this opportunity highly and has 
always wanted its position in regard to the Court to be 
made even stronger.

Article 34 of the new Statute has given a very much larger 
scope to this possibility of furnishing information. It states :

2. The Court, subject to and in conformity with its Rules, may 
request of public international organizations information relevant 
to cases before it, and shall receive such information presented 
by such organizations on their own initiative.

3. Whenever the construction of the constituent instrument of 
a public international organization or of an international conven
tion adopted thereunder is in question in a case before the Court, 
the Registrar shall so notify the public international organization 
concerned and shall communicate to it copies of all the written 
proceedings. ”

This new rule was proposed by the delegation of the 
United States at the Washington Conference of Jurists in 
1945 1 and aimed at extending the opportunity of giving 
information to other organizations than the International 
Labour Organization1 2.

It should be noted that the organizations referred to in 
this article of the Statute are public international organiza
tions. According to ordinary accepted usage, this must mean 
organizations where States or governments are members3. 
This interpretation seems also to be supported by the debates 
in the Washington Conference of Jurists 4, which was con
vened prior to the San Francisco Conference in order to draft 
the Statute of the International Court of Justice, and it has 
already had a certain sanction from the Court itself 5.

1. U.N.C.I.O., Vol. XIV, p. 323.
2. U.N.C.I.O., Vol. XIV, p. 325.
3. This is also the point of view of Jenks in his article quoted above.
4. See U.N.C.I.O., Vol. XIV, p. 134 et sqq.
5. The Court refused to accept information from the International League 

of Rights of Man in a contentious case, but accepted it in an advisory case
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It should further be noted that these organizations have a 
firm standing in so far as they may present such information 
not only when requested by the Court, but also on their own

It is stated that “ information ” “ shall be received ” by 
the Court. Such information can be — it is submitted — both 
of legal and factual character, as long as it is relevant to the 
issue before the Court. It would also seem open for such 
organizations not only to give neutral or objective inform
ation, but also to present views which in some cases may 
be of great interest to the Court.

If this latitude be granted, it seems reasonable to expect 
that the Court will give a fairly strict interpretation of the 
term “ public international organization ” l.

Before the Court pronounces in favour of admitting organiz
ations as parties in proceedings before it, it seems somewhat 
difficult, under the warding of the Statutes, to hold the view 
that groups other than States have such a capacity.

This problem was treated without any final stand being 
taken by the well-known Belgian jurist, Dr. G. Kaeckenbeeck, 
in the statement he presented on behalf of his government 
during the hearings in the advisory case concerning 
reparation for injuries suffered in the service of the United 
Nations 2.

It is clear from the wording of Article 34 of the Statute 
that individuals cannot be admitted to plead before the Court. 
This, however, does not mean that individuals cannot in

undgr Article 06. The reason for the refusal was that the organization could 
not be qualified as a public international organization.

See the comment on Art. 34 of the Statute in the Court's Yearbook, 1949
1950, p. 90, and Art. 06, para. 2, ibidem, p. 94.

1. More will be said about this later in these lectures when advisory 
proceedings are discussed.

2. I.C.J. Pleadings, Oral arguments, Documents in the ca&e of reparation for 
injuries suffered in the service of the United Nations, p. 99.

initiative. *

*
* *



certain circumstances be subjects of international law, 
neither does it mean that individuals cannot bring claims 
in other circumstances and before other international tri
bunals i.

It is certainly conceivable that individuals may have 
rights2, and duties3 under international law. Article 34 of 
the Statute signifies only that individuals as such have no 
access to the Court. It is, however, a well-known fact that 
individuals often apply to the Court with the object of laying 
before it some matter at issue between them and a govern
ment. In each instance, the Registry informs the applicant 
that, having regard to the terms of Article 34 of the Statute 
“ only States may be parties before the Court ” 4. It should be 
added, for the sake of completeness, that the Court is at 
liberty to permit individuals to lay before the Court facts 
and opinions in advisory proceedings, and this also has been 
done in at least one case 5. Also, individuals may be able 
to lay certain views before the Court as experts and witnesses 
as well as assessors and judges ad hoc.
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1. Cf. my paper on the position of individuals, in the Proceedings of the 
American Society of International Law, 194.

2. Cf. the striking passage in the advisory opinion on the jurisdiction of 
the Courts of Danzig : Publications of the P.C.I.J., Series B, No. 15, p. 17.

3. This is seen particularly in laws of war and in certain rules of a 
prohibitive nature such as rules against piracy, slave trade, etc.

4. Of., for instance, the Yearbook of the Court, 1948-1949, p. 42.
3. Of. advisory opinion concerning the Danzig Legislative Decrees, Publi

cations of the P.C.I.J., Series A/B, No. 65, p. 43.



CHAPTER III

JURISDICTION “ RATIONE MATERIA

§ 1. — General Character of Court’s Competence.

A
fter this excursion into the jurisdiction of the Court 

ratione personse it seems natural to turn our attention 
to the jurisdiction ratione materise.

There seemis to be no limit at all to the questions which 
the Court can treat. Article 36 of the Statute states that 
“ the jurisdiction of the Court comprises all cases which the 
parties refer to it”. This seems to make it quite clear that 
the Court may treat all or any cases which the parties choose 
to refer to it. It is clear, on the other hand, that the Court 
is a court of law and is, as it has itself pointed out, the 
organ of international law. The Permanent Court of Inter
national Justice characterized itself in this way in the judg
ment (merits) on certain German interests in Upper Silesia i, 
and the International Court of Justice repeated this statement 
in stronger terms in the judgment on the merits in the Corfu 
Channel Case 1 2. It is, however, quite clear that cases of law 
also imply questions of fact and it is obviously true that the 
Court will have to settle matters of fact. It might be stated 
that questions of fact were just as decisive and important as 
questions of law in the Corfu Channel Case. For that reason, 
the Court twice had recourse to technical experts in that case. 
Furthermore, it is stated in Article 36 that one of the ques
tions which is suited for the compulsory jurisdiction of the 
Court is “ the existence of any fact which, if established, 
would constitute a breach of international obligations ” 3.

1. Cf. Publications of the P.C.I.J., Series A, No. 7, p. 19, and also the 
statement of the P.C.I.J. in the Serbian Loans Oase : Publications of the 
P.C.I.T., Series A, Nos. 20/21, p. 19.

2. See I.C.J. Reports, 1949, p. 35.
3. This wording was taken from Article, 13 of the Covenant of the League.
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This establishes beyond any doubt that the Court might be 
called upon to settle purely factual matters C

§ 2. — Hypothetical Cases.

The Court may then deal with both fact and law. Another 
question which is of greater interest and which has been 
discussed several times before the Court is whether it can 
deal with purely hypothetical cases. It may indeed happen 
that parties would like to submit to the Court a question 
that is not actually in dispute between them. The Permanent 
Court of International Justice dealt with this point in the 
judgment on certain German interests in Upper Silesia. It 
stated 1 2 :

“ There seems to be no reason why States should not be able 
to ask the Court to give an abstract interpretation of a treaty; 
rather would it appear that this is one of the most important 
functions it can fulfil. ”

It has, in fact, already had occasion to do so in Judgment 
No. 3. The Court went on to state that Article 59 of the 
Statute 3, which was cited by Poland, did not exclude purely 
declaratory judgments. The Court clearly states that: it can 
give declaratory judgments. This actually seems to have 
happened in the first advisory o:pinion given by the new 
Court. The questions put to it concerning the interpretation 
of Article 4 of the Charter were couched in abstract terms. 
The Court, in that case, deal precisely with the objection 
that it could not deal with abstract questions. The answer 
which the Court gave to this objection was categoric 4 :

“ It has also been contended that the Court should not deal 
with a question couched in abstract terms. This is a mere 
affirmation devoid of any justification. According to Article 96 of 
the Charter and Article* 65 of the Statute, the Court may give 
an advisory opinion op any legal question, abstract or otherwise. ”

1. See I.C.J. Reports, 1949, p. 142 et seq. and 258 et seq.
2. Cf. Publications of the P.C.I.J., Series A, No. 7, p. 18-19.
3. Art. 59 only lays down the rule that the judgment is only binding on 

the parties to the case and only as far as the actual case is concerned. '
4. I.C.J. Reports, 1947-1948, p. 61.



The fact that the Court may deal with any question sub
mitted to it does not mean that the Gourt would inevitably 
do so. It might from the outset be quite clear that the 
question submitted by one party is outside the competence 
of this particular paTty, and the Court might then refuse to 
deal with it if the other party should raise any objection

*
* *
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§ 3. — Nationality of Claim.

It is a generally admitted rule of international law that 
the nationality of the claim must be established. States, in 
most cases, only make claims for injuries suffered to them
selves through the person of their nationals. That this rule 
is not absolute was proved by the International Court of 
Justice in the advisory opinion on reparation for injuries 
suffered by the agents of the United Nations1 2. The Permanent 
Court of International Justice made a reference to this rule 
without making a formal decision in the Prince of Pless 
Case 3.

*
* *

§ 4. — Interpretation of the Charter.

One of the most interesting and important controversies 
about the jurisdiction of the Gourt has been in connexion 
with the interpretation of the Charter of the United Nations. 
On the surface of things it should be quite clear that the 
interpretation of an international treaty 4 like the Charter 
is eminently a question fit for treatment by a judicial 
tribunal.

1. The question of whether the Court should raise a question of lack of 
jurisdiction proprio motu will be discussed later on.

9. Cf. Reports of the I.C.J., 1949, p. 175 et seq.
3. Cf. Publications of the P.C.I.J., Series A/B, No. 52, ip. 15.
4. It would seem to matter little — ini this respect, anyhow — whether 

the Charter is called' a treaty or a constitution. See article on this subject 
by Professor All. Ross in the first volume of the Danish International Law 
Journal “ Jus Gentium ”, 1949, p. 238 et seq.
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It happened frequently under the League of Nations that 
the Permanent Court of International Justice was called 
upon to interpret the Covenant *.

Article 15, paragraph 8, on domestic jurisdiction was inter
preted in the advisory opinion on the nationality decrees in 
Tunis and Morocco 1 2. Article 5, the question of unanimity 
was discussed by the Gourt in the advisory case concerning 
the frontier between Turkey and Iraq3. Article 17, the 
relations to States not members of the League, in the advisory 
case concerning Eastern Carelia 4. Article 23, International 
Traffic Law, in the question of railway traffic between 
Lithuania and Poland 5.

** *

The question of the interpretation of the Charter was dis
cussed extensively at San Francisco 6. The result of the dis
cussion at the San Francisco Conference was the inclusion 
of the following statement in the report of Committee IV/27 :

“ In the course of the operations from day to day of the various 
organs of the Organization, it is inevitable that each organ will 
interpret such parts of the Charter as are applicable to its part
icular functions. This process is inherent in the functioning of any 
body which operates under an instrument defining its functions 
and powers. It will be manifested in the functioning of such a 
body ais the General Assembly, the Security Council, or the Inter
national Court of Justice. Accordingly, it is not necessary to include 
in the Charter a provision either authorizing or approving the 
normal operation of this principle.

Difficulties may conceivably arise in the event that there 
should be a difference of opinion among the organs of the Organ

1. Many of the remarks in this section are taken from my own article 
(under the pen name “ Pollux”) in No. 23, British Year Book of International 
Law, 1946, p. 54 et seq.

2. Cf. Publications of the P.CI.J., Series B, No. 4.
3. Ibid., Series B, No. 12.
4. Ibid., Series B, No. 5.
5. Ibid., Series A/B, No. 42.
6. Cf. British Year Book, loc. cit., p. 55, and Goodrich & Hambro, revised 

edition, p. 547 et seq.
7. See U.N.C.I.O., Vol. 13, p. 709-710. Also printed in Goodrich & Hambro,

revised edition, p. 550. ' ”
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ization concerning the correct interpretation of a provision of 
the Charter. Thus, two organs may conceivably hold and may 
express or even act upon different views. Under unitary forms of 
national government the final determination of such a question 
may be vested in the highest court or in some other national 
authority. However, the nature of the Organization and of its 
operation would not seem to be such as to invite the inclusion 
in the Charter of any provision of this nature. If two Member 
States are at variance concerning the correct interpretation of the 
Charter, they are of course free to submit the dispute to the Inter
national Court of Justice as in the case of any other treaty. 
Similarly, it would always he open to the General Assembly or 
to the Security Council, in appropriate circumstances, to ask the 
International Court of Justice for an advisory opinion concerning 
the meaning of a provision of the Charter. Should the General 
Assembly or the Security Council prefer another course, an ad hoc 
committee of jurists might be set up to examine the question and 
report its views, or recourse might be had to a joint conference. 
In brief, the Members or the organs of the Organization might 
have recourse to various expedients in order to obtain an appro
priate interpretation. It would appear neither necessary nor 
desirable to list or to describe in the Charter the various possible 
expedients.

It is to be understood, of course, that if an interpretation 
made by an organ of the Organization or by a committee of jurists 
is not generally acceptable it will be without binding force. In 
such circumstances, or in cases where it is desired to establish 
an authoritative interpretation as a precedent for the future, it 
may be necessary to embody hte interpretation in an amendment 
to the Charter. This may always be accomplished by recourse to 
the procedure provided for amendment. ” *

It is abundantly clear from1 this report that the judicial 
interpretation of the Charter by the Court is not mandatory, 
but it certainly is not forbidden. It was quite clearly 
foreshadowed as one of a number of possibilities. The report 
of the rapporteur of the committee of the San Francisco 
Conference is, of course, not binding as a part of the Char
ter, but is a pretty conclusive part of the evidence to be 
gained from the preparatory work;

1. See also the “ Report of Special Committee on Reference to the Inter
national Court of Justice of questions of United Nations Competence ”, in 
Proceedings of the American Society of International Law, 1950, p. 256 et sqq. 

Hambro. 4



In spite of this very clear statement, it has happened, not 
only in the General Assembly of the United Nations, but also 
before the International Court of Justice that certain States 
have claimed that the Court is not competent to interpret 
the Charter1.

The Court did not seem to be greatly impressed by this 
argument. Already in the first case before the Court, the 
judgment on the preliminary objection in the Corfu Channel 
Case, several of the judges 1 2 3 4 * — in a separate opinion gave 
their interpretation of Article 36 of the Charters.

The Court, in the first advisory case on admission of new 
Members, stated, in the following quite unequivocal terms, 
its competence to interpret the Charter A

“ Lastly, it has also been maintained that the Court cannot 
reply to the question put because it involves an interpretation of 
the Charter. Nowhere is any provision to be found forbidding the 
Court, ‘ the principal judicial organ of the United Nations , to 
exercise in regard to Article 4 of the Charter, a multilateral treaty, 
an interpretative function which falls within the normal exercise 
of its judicial powers.

Accordingly, the Court holds that it is competent, on the basis 
of Article 96 of the Charter and Article 65 of the Statute, and 
considers that there are no reasons why it should decline to answer 
the question put to it. ”

This point of view was not changed during the treatment 
of the competence of the General Assembly for the admission 
of new members 8.

So E. HAMBRO. — JURISDICTION OF THE I.C.J.

§ 5. — Political Disputes.

It was stated in the written observation by the Yugoslav 
Government in the case concerning admission of new Mem
bers that the question was essentially political and not legal,

1. See, for instance, the statements by the U.S.S.R. in the first and second 
advisory cases on membership of the United Nations. Pleadings., Oral Argu- 
merits, etc., p. 28 and 100, respectively.

2. Judges Alvarez Badawi Pasha, Basdevant, De Visscher, Krylov, Winiarski 
and Zoricic.

3. I.C.J. Reports, 1947-1048, p. 31-32.
4. I.C.J. Reports, 1947-1948, p. 01.
8. 1.CJ. Reports, 1980, p. 6.



RATIONE MATERIA 5i

ad therefore was not within the competence of the Interna
tional Court of Justice1: This argument was also repeated 
by the Polish representive, Dr. Lachs, in the same case 1 2.

The same line of argument was followed by certain States 
in the second advisory case concerning the admission of new 
Members 3.

It seems clear that the Court would not be competent to 
treat political problems except in order to give a judgment 
ex sequo et bono when the parties request it to do so. But 
what constitutes a legal dispute or a legal problem ? What 
is the difference between a legal and a political dispute ? 
It is certainly not the importance of the case or the political 
consequences which may follow from any decision of the 
Court. It is the approach to the question which makes it 
political or legal. If the parties seek to find out what their 
respective rights are, the question is legal. If, on the other 
hand, the parties wish to change the existing law, the ques
tion is political. It might, then, be said that the method of 
approach and not the contents of the dispute decides the 
legal character of the dispute. All problems can be given a 
legal formulation and thereby be the subject of a case before 
the^ourt.

The International Court of Justice gave a very conclusive 
answer to the objections raised to its jurisdiction which 
was drawn from the alleged political nature of the question 
in the first advisory opinion about admission of new 
Members 4 : *

“ It has nevertheless been contended that the question put must 
he regarded as a political one and that, for this reason, it falls 
ouside the jurisdiction of the Court. The Court cannot attribute a 
political character to a request which, framed in abstract terms, 
invites it to undertake an essentially judicial task, the interpre
tation of a treaty provision. It is not concerned with the motives

1. Pleadings, Oral Arguments, etc. Conditions of admission of a State to 
membership in the United Nations, p. 23.

2. Ibid:, p. 110.
3. For instance U.S.S.R., Byelorussia and Ukraine. See Pleadings, etc., ;n

that case, p. 100 et sqq. .
4. I.C.J. Reports, 1947-1948, p. 61.
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which may have inspired this request, nor with the considerations 
which, in the concrete cases submitted for examination to the 
Security Council, formed the subject of the exchange of views 
which took place in that body. It is the duty of the Court to envi
sage the question submitted to it only in the abstract form which 
has been given to it; nothing which is said in the present opinion 
refers, either directly or indirectly, to concrete cases or to par* 
ticular circumstances. ”

§ 6. — Domestic Jurisdiction

One of the most important questions wflhich the Court may 
have to deal with in respect of its own jurisdiction is the 
question of domestic jurisdiction. As a general rule, it can 
only be said that the question is relative and depends on 
the development of international relations. The Permanent 
Court of International Justice stated in the advisory opinion 
concerning the nationality decrees in Tunis and Morocco 1 2 :

“ The question whether a certain matter is or is not solely 
within the jurisdiction of a State is an essentially relative ques
tion; it depends upon the development of international relations. 
Thus, in the present state of international law, questions of 
nationality are, in the opinion of the Court, in principle within 
this reserved domain. ”

“ For the purpose of the present opinion, it is enough to observe 
that it may well happen that, in a matter which, like that of 
nationality, is not, in principle, regulated by international law, 
the right of a State to use its discretion is nevertheless restricted 
by obligations which it may have undertaken towards other States. 
In such a case, jurisdiction which, in principle belongs solely to 
the State, is limited by rules of international law. Article 15, 
paragraph 8, then ceases to apply as regards those States which 
are entitled to invoke such rules, and the dispute as to the ques
tion whether a State has or has not the right to take certain 
measures becomes in these circumstances a dispute of an inter
national character and falls outside the scope of the exception

1. Cf. Fincham, Domestic Jurisdiction, Leyden, 1949, and Goodrich & Ham- 
bro, revised edition, p. 110 et seq.

This § must be compared with Chapter IV, § 4, below which deeds with the 
express exception of domestic jurisdiction under Art. 36, § 2, of the Statute.

2. Publications of the P.C.I.J., Series B, No. 4, p. 24 and 25.
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contained in this paragraph. To hold that a State has not exclusive 
jurisdiction does not in any way prejudice the final decision as 
to whether that State has a right to adopt such measures.

This interpretation follows from the actual terms of para
graph 8 of Article 15 of the Covenant, and, in the opinion of the 
Court, it is also in harmony with that article taken as a whole. ”

“ It is certain — and this has been recognized by the Council 
in the case of the Aaland Islands — that the mere fact that a 
State brings a dispute before the League of Nations does not suffice 
to give this dispute an international character calculated to except 
it from the application of paragraph 8 of Article 15. ”

The exception of domestic jurisdiction was also raised in 
the case of the advisory opinion concerning the interpreta
tion of certain clauses of the Peace Treaties concluded with 
Bulgaria, Hungary and Romania. The Court did not have to 
settle the problem, but certain passages seem to indicate that 
the International Court of Justice adopted the views of the 
Permanent Court in the case of the Nationality Decrees1 
although one of the dissenting judges took the opposite view 1 2

§ 7. — Treaties and Conventions in Force.

Article 36 lays down the rule that the Court h$s juris
diction “ in all matters specially provided for in treaties and 
conventions in force ”. It should be quite clear that the words 
“ treaties and conventions ” are taken in their widest sense, 
and they comprise conventions, treaties, protocoles, notes, 
declarations, etc.

Very many such treaties have been concluded during the 
life of the Permanent Court of International Justice. These 
treaties were published in Series D, No. 6. The last complete 
edition was published on January 31, 1932 : it was a large 
volume of more than 700 pages-. Since then subsequent 
treaties have been published in Chapter X of the Annual 
Report of the Court. It has been the intention of the Inter-

1. I.C.J. Reports, 1950, p. 70.
2. Krylov, ibid., p. Ill et seq.
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national Court of Justice also to publish similar volumes1. 
However, so far no such volume has appeared, but the new 
treaties concluded have been published in Chapter X of the 
Yearbook. On the other hand, the Secretariat of the United 
Nations has published a “ Systematic Survey of Treaties for 
the Pacific Settlement of International Disputes, 1928-1948 ” 1 2.

The first groupe of such treaties or conventions is of a spe
cial kind. All the specialized organizations created after the 
Second World War or brought into contact with the United 
Nations contain, in their Constitutions, provisions referring 
certain matters to the Court, or authorizing them to ask for 
advisory opinion 3.

Certain of these organizations included references to the 
Court or to some other organ. The most interesting of them 
is the Constitution of the International Labour Organization, 
which states 4 :

“ Article 29. — 1. The Director-General of the International 
Labour Office shall communicate the report of the Comlnission of 
Enquiry to the Governing Body and to each of the governments 
concerned in the complaint, and shall cause it to be published.

2. Each of these Governments shall within three months inform 
the Director-General of the International Labour Office whether 
or not it accepts the recommendations contained in the report of 
the commission; and if not, whether it proposes to refer the 
complaint to the International Court of Justice.

“ Article 37. _ 1. Any question or dispute relating to the
interpretation of this Constitution or of any subsequent conven
tion concluded by the Members in pursuance of the provisions of 
this Constitution shall be referred for decision to the International 
Court of Justice.

2. Notwithstanding the provisions of paragraph 1 of this 
article the Governing Body may make and submit to the Conference 
for approval rules providing for the appointment of a tribunal for 
the expeditious determination of any dispute or question relating

1. See I.C.J. Yearbook, 1047-1948, p. 60.
2. V.N. Publications, Sales No. 1949, V, 3.
3. Even the Bank and the Fund-, which do not give the Oourt any com

petence to interpret their Constitution®, have the right to ask for advisory 
opinion®. See Yearbook, 1947-1948, p. 124.

4. I.C.J, Yearbook, 1946-1947, p. 202.
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to the interpretation of a convention which may be referred thereto 
by the Governing Body or in accordance with the terms of the 
convention. Any applicable judgment or advisory opinion of the 
International Court Justice shall be binding upon any tribunal 
established in virtue of this paragraph. Any award made by such 
a tribunal shall be circulated to the Members of the Organization 
and any observations which they may make thereon shall be 
brought before the Conference. ”

Others refer to the Court without mentioning any other 
possibility for settlement A It is, however, quite dear that 
the parties are only obliged to come before the Court if they 
among themselves do not agree upon any other solution 1 2.

** *

The conventions and treaties are Very often multilateral 
treaties about other subjects, and contain a clause of inter
pretation or a clause referring to the settlement of disputes. 
Typical of such conventions are the Trusteeship Agreements 
concluded under the auspices of the United Nations. They 
are all more or less alike. A typical one is the Trusteeship 
Agreement for Togo land under British administration, which, 
in Article 19, contains the following clause 3 :

“ Article 19. — If any dispute whatever should arise between 
the Administering Authority and another Member of the United 
Nations relating to the interpretation or application of the pro
visions of this Agreement, such dispute, if it cannot be settled by 
negotiation or other means, shall be submitted to the International 
Court of Justice provided for in Chapter XIV of the United Nations 
Charter. ”

A very interesting multilateral convention is the Pact of 
Bogota of April 30, 1948, which contains full provisions for 
the peaceful settlement of international dispute. This Pact

1. See, for instance, the International Refugee Organisation, the Interna- 
tiomal Civil Aviation Organization and the World Health Organization. I. .. .
Yearbook, 1946-1947, p. 203-204. .

2 In this connexion it is well to remerber the provisions concerning 
intervention. It follows from Art. 63 of the Statute that any signatory to 
these Constitutions may intervene but in that case they will be bound by 
the decisions of the Couirt.

3. I.C.J. Yearbook, 1946-1947, p. 230.



is so important that it is natural to quote the whole of 
Chapter 4 dealing with judicial settlement1.

u Article XXXI. — In conformity with Article 36, paragraph 2, 
of the Statute of the International Court of Justice, the High 
Contracting Parties declare that, in relation to any other American 
State, they recognize the jurisdiction of the said Court as compul
sory ipso facto, without the necessity of any special agreement so 
long as the present Treaty is in force, in all disputes of a juridical 
nature that arise among them and involve the following :

(a) the interpretation of a treaty;
(b) any question of international law;
(c) the existence of any fact which, if established, would 

constitute the breach of an international obligation;
(d) the nature and extent of any reparation to be made for 

the breach of an international obligation.

Article XXXII. — When the conciliation procedure pre
viously established according to this Treaty or by the desire of 
the Parties does not lead to a solution, and the said Parties have 
not agreed upon an arbitral procedure, either of them shall be 
entitled to have recourse to the International Court of Justice in 
the manner prescribed in Article 40 of the Statute thereof. The 
Court shall have general compulsory jurisdiction in accordance 
with Article 36, paragraph 1, of the said Statute.

Article XXXIII. — If the Parties fail to agree as to whether 
the Court has jurisdiction over the dispute, the Court itself shall 
first decide that question.

Article XXXIV. — If the Court, for the reasons set forth in 
Article V, VI and VII of this Treaty, declares itself to be without 
jurisdiction to hear, the controversy, such controversy shall be 
declared ended.

Article XXXV. — If the Court, for any other reason, declares 
itself to be without jurisdiction to hear and adjudge the contro
versy, the High Contracting Parties bind themselves to submit it 
to arbitration, in accordance with the provisions of Chapter Five 
of this Treaty.

Article XXXVI. In the case of controversies submitted to 
the judicial procedure to which this Treaty refers, the decision 
shall devolve upon the Court in plenary session, or, if the Parties 
*o request, upon a Special Chamber in conformity with Article 26

1. I.C.J. Yearbook, 1947-1948, p. 148-149.
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of its Statute. The (Parties may agree, moreover, to have the 
controversy adjudged ex aequo, et homo.

Article XXXVII. — The procedure to be followed by the Court 
shall be that established in the Statute thereof. ”

Certain treaties are bilateral and can only be relied upon 
by two States. Typical of this kind of treaty is that between 
France and the Netherlands concerning air services, which 
implies two modes of settlement :

either by the International Court of Justice,
or by an arbitral tribunal appointed by the parties i.

Another treaty of the same kind which might be mentioned 
is the Treaty of Alliance between the United Kingdom and 
Trans-Jordan, which states in Article 13 * :

“ Should any difference arise relative to the application or the 
interpretation of the present Treaty, and should the High Con
tracting Parties fail to settle such difference by direct negotiation, 
the difference shall be referred to the International Court of Justice 
unless the Parties agree to another mode of settlement. ”

§ 8. — Article 37 of the Statute.

Article 37 of the Statute says :
“ Whenever a treaty or convention in force provides for reference 

of a matter to a tribunal to have been instituted by the League 
of Nations, or to the Permanent Court of International Justice, 
the matter shall, as between the parties to the present Statute, 
be referred to the International Court of Justice. ”

This article is potentially of very great importance.
It is clear that the treaties in question will, on the whole, 

be of the same types as the treaties and conventions in force 
concluded after the ratification of the Charter of the United 
Nations and referred to in Article 36 of the Statute of the 
Court. But it might often be very difficult indeed to say which 
treaties are valid and which treaties are not.

1. E.g. Agreement between the Government of India and the Government 
of the Netherlands relating to Air Services (May 31st, 1947). Yearbook, 
1948-1949, p. 152.
, 2. Yearbook, 1947-1948, p. 157, Treaty 18.
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These lectures do not envisage this question, which in fact 
belongs to the general theory of the validity of treaties1.

Only certain indications can be given here. The difficulties 
may be illustrated by certain examples. It may be men
tioned that certain States have disappeared during the period 
between the ratification of the Statute of the Permanent 
Court of International Justice and the ratification of the 
Charter. For instance, the Baltic States have been incor
porated into the Soviet Union. This incorporation has been 
recognized by certain States but not by all. Without going 
into this question, it is not easy to say off hand whether 
these States continue to be legally bound by the treaties 
they concluded when they were still sovereign and inde
pendent States, and the problem is not made any simpler by 
the fact that these States, under the latest changes in the 
Soviet Constitution, have a certain autonomy a.

t. Oppenheim-Lauterpacht, 7th edition, I, p. 841 et seq.
2. Cf. Krylov, in Vol. 70 of the Recueil de VAcadfrnie de Droit interna

tional, p. 498 et seq.; Vyshinsky, The Law of the Soviet State, p. 290; The 
important legal texts in this connexion are the following, quoted from the 
Constitution (Fundamental Law) of the Union of Soviet Socialist Republics, 
London, p. 35-36 : “ Law on the granting to Union Republics of authority 
in the sphere of Foreign Relations and on the transformation, in this 
connexion, of the People’s Commissariat for Foreign Affairs from an AU- 
Union into a Union-Republican People’s Commissariat. •

“ With the aim of widening the international connexions' of the Union 
of Soviet Socialist Republics, and strengthening, its collaboration with other 
States, an'd taking into consideration the growing needs of the Union 
Republics to establish direct relations with foreign states, the Supreme 
Soviet of the U.S.S.R. decrees :

“1. To establish that Union Republics may enter into direct relations 
with foreign States and conclude agreements with them.

“ 2. To insert into the Constitution of the U.S.S.R. the following additions :
“ (a) Supplement Article 14, point (a), of the Constitution of the 

U.S.S.R., after the words ‘ Representation of the Union in international 
relations, conclusion and ratification of treaties with other States ’ 
with the words :

‘ The establishment of the general procedure in the mutual relations 
between the Union Republics and foreign States. ’ This point thus reads 
as follows :

‘ (a) The representation of the Union in international relations, conclu
sion and ratification of treaties with other States, the establishment 
of the general procedure in the mutual relations between the Union 
Republics and foreign States. ’

“ (6) Supplement the Constitution of the U.S.S.R. with Article 18 a as 
follows :
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Of great complexity, too, is the problem of States which 
may have disapeared and then later re-emerged as inde
pendent States. Ethiopia, for instance, was swallowed by 
Italy in 1936, and the incorporation of Ethiopia into the 
Italian Empire was recognized by most States. In 194b, 
however, Ethiopia was again a free and independent State, 
and it might be asked whether the intervening years have 
brought any changes in the treaty obligations of that Statei. 
The fate of Austria is even more interesting from a legal 
point of view2.

Other States had a colonial or semi-colonial status before 
the end of the Second World War and they later emerged 
as fully independent States and Members of the United 
Nations, such has Syria, (Lebanon and the Philippines. It is 
not easy to say whether these States are bound now by all 
the treaties which were concluded on their behalf by the 
protecting States, mandatory States, or whatever name was 
given to the State protecting their interests.

Anather problem is raised by States which may have been 
subsequently divided. This happened with the Dominion of 
India, which was split up into two independent States : India 
and Pakistan. It might rightly be asked to what extent the 
two States could be regarded as having inherited the inter -

* Article 18 a. Each Union Republic has the right to enter into direct 
relations with foreign States, to conclude agreements with them and 
exchange diplomatic and) consular representatives with them. ’

“(c) Supplement Article 60 of the Constitution of the U.S.S.R. with 
point (e) as follows :

‘ (c) Establishes the representation of the Union Republic in inter
national relations. *

“ 3. To transform the People’s Commissariat for Foreign Affairs from «n 
All-Union into a Union-Republican People’s Commissariat. ”

1. Cl. Hyde, 2nd edition, Vol. II, p. 1529, and Strupp in Revue generate de 
Droit international public, 1937, p. 1629 et seq.

2. See also the following passage in the Indian Independence Order of 
1947 : “ 4. Subject to Articles 2 and 3 of this agreement, rights and obligations 
under all international agreements to which India is a party immediately 
before the appointed day will devolve both upon the Dominion of India and 
upon the Dominion of Pakistan, and will, if necessary, be apportioned 
between the two Dominions. ” For the whole question of State succession in 
the matter of treaties, see article by J. Mervyn Jones in the British Year 
Book of International Law, 1947, XXIV, p. 360 et seq.



national rights and obligations formerly incumbent upon the 
Dominion of India *.

Perplexing questions also arise in connexion with treaties 
concluded with or even between the enemy States in the 
Second World War. It is far from settled in international 
law which treaties continue to be valid in spite of the war. 
The peace treaties which have so far been concluded with 
ex-enemiy States all contain a paragraph stating that the 
victorious Power in question is authorized to say which 
treaties shall be considered to be in force and which treaties 
shall not. So far, only a very limited group of States have 
given such notice and it should, furthermore, be noted 
that peace treaties have been concluded only with Bulgaria., 
Finland, Hungary, Italy 1 2 and Romania, whereas no treaty 
at all has been concluded with Austria, Germany and Japan. 
It might also be asked whether these three States really 
are the successors to the States which existed before the 
Second World War under the same name 3.

It should be mentioned, incidentally, that several States 
which were bound by treaties accepting the jurisdiction of 
the Court are not members of the United Nations. There is 
little doubt that these States, for instance, Ireland, Portugal 
and Spain, have in this way been granted the right to appear 
before the Court. This, by the way, would also have followed 
from Article 63 concerning intervention.

1. Cf. Official Records of the General Assembly of the United Nations, 
second session, 6th Committee, p. 37 et seq.

2. Cf. I.C.J. Yearbook, 194*6-1947, p. 195.
3. Mr. Stephan Verosta, in Die international Stellung Oesterreichs 1938 his 

1947 (Wien, 1947), is of opinion that present-day Austria is a continuation 
of Austria before the Anschluss.
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CHAPTER IV

UNDER ARTICLE 36, G.C. 2,
OF THE STATUTE OF THE COURT

§ 1. — General Scope of Article 36, § 2.

Paragraph 2 of Article 36 provides :

“ 2. The States parties to the present Statute may at any time 
declare that they recognize as compulsory ipso facto and without 
Special agreement, in relation to any other State accepting the 
same obligation, the jurisdiction of the Court in all legal disputes 
concerning :

(a) the interpretation of a treaty;
(b) any question of international law;
(c) the existence of any fact which, if established, would 

constitute a breach of an international obligation;
0d) the nature or extent of the reparation to be made for the 

breach of an international obligation. ”

The words used would seem to indicate that only the 
signatories, and no other State, can sign such declarations !. 
This rule aims at giving states making declarations under 
Article 36 a certain guarantee that they will not be bound 
in regard to States with which they do not wish to enter into 
this particular relationship. It does not necessarily preclude 
States not signatories of the Statute from accepting the com
pulsory jurisdiction of the Court1 2. There is no compelling 
reason to prevent other States from assuming the obligation 
to appear before the Court. Moreover, it is laid down in Arti
cle 35 of the Statute that the Court, on certain conditions, 
“ shall be open to other States ”. On 15 October, 1946, the 
Security Council adopted a resolution laying down these con

1. See Hudson, The Permanent Court of International Justice, p. 450 et sqq.
2. See Vulcan, La clause facultative, in Acta Scandixiavica, 18 (1947-1948),

p. 35-55. •



ditions i. It is stated in this resolution that the declarations 
made by “ other States ” may be either particular or general. 
And, if the declaration is general, it is stipulated that :

“ A State in making such a general declaration may, in 
accordance with Article 36, paragraph 2, of the Statute, recognize 
as compulsory, ipso facto and without special agreement, the 
jurisdiction of the Court, provided, however, that such acceptance 
may not, without explicit agreement, be relied upon vis-a-vis 
States parties to the Statute, which have made the declaration in 
conformity with Article 36, paragraph 2, of the Statute of the Inter
national Court of Justice. ”

Thus it would appear to be established that only States par
ties to the Statute can adhere to the compulsory jurisdiction 
of the Court and be parties to the network of declarations and 
mutual obligations created through the provisions of Arti
cle 36. This emerges from the article itself, as well as from 
the resolution of the Security Council. On the other hand, 
States which have deposited declarations accepting the com
pulsory jurisdiction in accordance with that resolution may 
be bound towards each other. There will, then, be two sets of 
reciprocal obligations : one between the States signatories of 
the Statute and one between the other States. Incidentally, 
it may be stated that the resolutipn of the Council of the 
League of Nations on which the resolution of the Security 
Council was based and which — in the words of Professor 
Hudson, a former Judge of the Permanent Court of Inter
national Justice 2 — was “ conceived in mystifying confu
sion ”, was not very happily drafted3. Only two States, 
Liechentein 4 5 and Monaco accepted the jurisdiction of the 
Permanent Court in this way. It is perhaps to be regretted 
that the Security Council copied the old resolution 6 and

1. Security Council Official Records, First Year, Second Series, p. 468; 
I.CJ. Yearbook, 1946-1947, p. 106; and I.C.J., Series D, No. 1, 2nd ed., 
p. 96.

2. In A.J., 41, 1947, p. 7.
3. See Hudson, op. cit., p. 386-387.
4. P.C.I.J., Series 1, No. 15, p. 49.
5. Ibid., No. 13, p. 71.
6. See A.J., 41, 1947, p. 8.
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perpetuated the confusion between access to the Court and 
the jurisdiction of the Court.

§ 2. — Reservations in General.

The most difficult problem in connexion with such declara
tion is the question of reservations. The actual wording of 
the provisions of Article 36 concerning reservations in the 
declarations accepting the compulsory jurisdiction of the 
Court is clear. It is unequivocally stated there that two reserv
ations may be rriiade. This would seem to mean that it is 
legally impossible to make other reservations. It is equally 
clear, however, that a long and unbroken practice has 
rejected that interpretation. Not only have States made 
reservations of different kinds, but the Assembly of the League 
of Nations discussed the reservations at different times and 
definitely adopted the point of view that exceptions should 
be permitted so as to facilitate acceptance of the “ optional 
clause ” L It is contested in the literature that States can 
make more exceptions than the two expressly provided for1 2. 
However, the subsequent practice of States is of greater 
importance than writings of publicists. Even if this practice 
were not considered long enough or uniform enough to create 
customay international law, it would certainly be consid
ered an important element of interpretation 3.

Still more important is a declaration which was adopted 
by the sub-committee and later incorporated into the report 
of he Rapporteur of Commitee IV/1 at the San Francisco 
Conference4 :

“ The question of reservations calls for an explanation. As is 
well known, the article has consistently been interpreted in the 
past as allowing States accepting the jurisdiction of the Court to 
subject their declarations to reservations. The sub-committee has 
considered such interpretation as being henceforth established. 
It has, therefore, been considered unnecessary to modify para

1. See Hudson, op. cit., p. 482-453.
2. See Vulcan, op. cit., p. 41, with quotations.
3. See Pollux, in British Year Book of International Law, 23, 1946, p. 78.
4. U.N.C.I.O., Vol. XIII, p. 391-392. *
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graph 3 in order to make express reference to the right of the 
States to make such reservations. ”

In spite of this, however, it is better, from the point of 
view of the progressive development of international juris
diction, that the declarations be made without any reserv
ations, and this has in fact happened 1 — though only under 
the regime of the Permanent Court of International Justice. 
However, all States which have subsequently accepted the 
compulsory jurisdiction have ipade at least the reservation 
of reciprocity.

§ 3. — Reciprocity.

The most frequent reservation is the reciprocity raser*- 
vation and it is also the most controversial since difficult 
and important questions in regard to the declarations under 
Article 36 arise in connexion with the reservation as to 
“ reciprocity ”. The second paragraph of Article 36 of the 
Statute lays down quite clearly that the compulsory juris
diction may be accepted “ in relation to any other State 
accepting the same obligation”. It should, accordingly, be 
obvious that reciprocity is an absolute condition. Professor 
Hudson says on this subject 9 :

“ Every declaration made under paragraph 2 of Article 36, 
whether it is made by signature of the optional clause or otherwise, 
has this characteristic impressed upon it. It is not a reservation 
made by the declarant; it is a limitation in the very nature of the 
declaration which operates under or is made * in conformity 
with ’ paragraph 2 of Article 36.

In a few cases, however, the declaration is made without the 
use of any such formula, or expressly ‘ without condition \ From 
a legal point of view the formulae seem to serve no purpose; all 
of the declarations contain the limitation ipso facto, and this is 
true even though they are said to be ‘ without condition \ ”

This categorical opinion, coming as it does from a writer 
of high authority, cannot lightly be set aside. It may be 1 2

1. Haiti (/,CJ. Yearbook, 1946-1947, p. 207); Nicaragua {p. 210); and Paraguay
(p. 211). ' ' .

2. Op. cit.y p. 465.
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argued that a declaration under Article 36 and without any 
mention at all of reciprocity may still contain this reserv
ation since it forms part of Article 36. As will be seen 
later, this is not quite certain. It is when the State makes it 
clear that the obligation is assumed “ without condition ” » 1 
that the doubts become serious. If a State wishes to make 
its acceptance of the compulsory jurisdiction not subject to 
any condition, why should it not be able to do so ? Is there 
any rule of international law preventing States from accept
ing far-reaching unilateral obligations ? They may thereby put 
themselves in a position of inequality as regards other States. 
They'may give up a fraction of their sovereignty. They may 
consider it laudable for States to give up some of their sover
eignty in order to increase the scope of the compulsory 
jurisdiction of the International Court of Justice.

T!he possibility of making declarations which are not 
based on reciprocity seems, further, to be supported by 
paragraph 3 of Article 36, which states unequivocally that 
the declarations may be made “ unconditionally or on condi
tion of reciprocity on the part of several or certain States ”* 
It is, then, respectfully submitted that it is open to any 
State to make a declaration accepting the compulsory juris
diction of the Court in regard to all other States,whether or 
not they have accepted a similar obligation. In view of these 
considerations it seems safe to assume that it is possible 
for a State to accept the jurisdiction of the Court without 
reciprocity, but that such unconditional acceptance cannot 
be presumed.

The reservation of reciprocity is made in many different 
forms. Eighteen States have accepted the obligation towards 
all other States which have accepted the same obligation 1 2. 
Other States have assumed the obligation in regard to certain

1. The only State which has used this formula is, it is believed, Nicaragua 
(see I.C.J. Yearbook, 1946-1947, p. 210). This declaration, however, as will be 
seen later, is not a pure example since it does not contain any reference 
to Art. 36 of the Statute.

2. For instance, Belgium (I.C.J. Yearbook, 1947-1948, p. 130); Dominican 
Republic {ibid., 1946-1947, p. 208); Netherlands (p. 217); Panama (p. 208^; 
Uruguay (p. 207);*-Siam (p. 208).

Hambro. 6
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other States or Members l, whereas France has accepted the 
obligation only in relation to ether Members of the United 
Nations, thereby excluding the States which — like Swit
zerland — become signatories to the Statute without being 
Members of the United Nations 1 2. Finally, it should be men
tioned that the members of the British Commonwealth of 
Nations have made the express reservation that disputes 
among themselves should not come before the Court3.

Certain States use the word ” reciprocity “; others speak 
of “ strict reciprocity ” 4.

It is not always easy to determine what reciprocity means. 
It is clear that a State which has accepted the jurisdiction of 
the Court on condition of reciprocity is only bound towards 
other States which have also undertaken this obligation. It 
is possible to say that State A, having accepted the com
pulsory jurisdiction of the Court with reservations x, y, 
and z, is bound towards all other States and that it can 
invoke the said exceptions x, y, and z and none other 
towards all other States which have, in one form or another, 
accepted the compulsory jurisdiction of the Court. Norway 
and Denmark, for example, have accepted the jurisdiction of 
the Court with the sole reservation of reciprocity. It is argu
able that those two States are willing to be cited before the 
Court in regard to all legal disputes as described in Article 36 
of the Statute; undoubtedly other States have made addi
tional reservations, but that fact does not materially alter 
the Danish or Norwegian obligation. These States have shown 
their confidence in the International Court of Justice and 
have deliberately taken the risk of being sued before that 
high tribunal. On the other hand, it may be argued that 
reciprocity means reciprocity in all ways and so far as all 
reservations are concerned. This means a cumulative set of 
reservations. If this interpretation is adopted it follows that 
State A, having accepted the jurisdiction with reservations x,

1. See the special declaration by Guatemala (Yearbook, 1946-1947, p. 219).
2. See I.C.J. Yearbook, 1946-1947, p. 220. .
3. For the texte, see I.C.J. Yearbook, 1946-1947, Chap. X.
4. E.g., Mexico (ibid., 1947-1948, p. 129).
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y, and z, can rely not only on those reservations but also on 
all other reservations made by other signatories. If an oppon
ent, State B, had assumed the obligations with reservations o, 
p, and r, it would mean in consequence that States A and B 
could both reciprocally rely on all of these six reservations* 
x, y, z, o, p and r. Such an interpretation would seriously 
weaken the compulsory jurisdiction of the Court. This, howe
ver, is the interpretation which has been accepted by writers1 
and also by the Permanent Court of International Justice. 
The Permanent Court said, in the Electricity Company of 
Sofia case 2: “ it is common ground that, in consequence of 
the condition of reciprocity laid down in paragraph 2 of 
Article 36 of the Court’s Statue and repeated in the Bul
garian declaration ”, Bulgaria can apply the reservations 
made by the other party.

§ 4. — Domestic Jurisdiction 3.

The next important reservation is that aiming at the 
exclusion of questions within the domestic jurisdiction of 
the country in question. Strictly speaking, no such reserva
tion is necessary. The Court will itself take into consideration 
whether a matter is of this character. Such a reservation, 
therefore, may be quite harmless; but it is clearly preferable 
that it should not be made at all4. However, the reservation 
found a place in the Govenant of the League of Nations, 
which provided in Article 15, paragraph 8 :

“ If the dispute between the parties is claimed by one of them, 
and is found by the Council, to arise out of a matter which by 
international law is solely within the domestic jurisdiction of that 
party, the Council shall so report, and shall make no recommend
ation as to its settlement. ”

Certain of the signatories to the Statute of the Permanent

1. See Hudson, op. cit., p. 465-466, and Lauterpacht, Economica, p. 139.
2. P.C.I.J., Series A/B, No. 77, at p. 81, and see No. 74, p. 22.
3. See above under Chapter III, § 6.
4. This was clearly pointed out in the official Norwegian Comment on the 

Dumbarton Oaks Proposals (see U.N.C.I.O., Vol. Ill, p. 371. See also Lau- 
tarpactot, in Economica, 1939, p. 148 et sqq.).



Court of International Justice 1 made reservations in respect 
of “ disputes with regard to questions which by international 
law fall exclusively within the domestic jurisdiction... 
The San Francisco Conference omitted the reference to inter
national law in Article % paragraph 71 2. 'The American 
Report to the President explained this in the following 
words3.

“ The present text omits reference to ‘ international law found 
in the Dumbarton Oaks iProposals, as the test whether or not a 
matter is ‘ domestic ’. This deletion was supported by th£ argu
ment that the body of international law on this subject is inde
finite and inadequate. To the extent that the matter is dealt with 
by international practice and by text writers, the conceptions are 
antiquated and not of a charecter to be frozen into the new Orga
nization. ”

Article 2, paragraph 7, of the Charter has given rise to a 
new and far-reaching exception, first contained in the United 
States declaration and later followed by others 4. The reserv
ation of the United States removes from* the compulsory 
jurisdiction of the Court 5 :

“ ... disputes with regard to matters which are essentially 
within the domestic jurisdiction of the United States of America as 
determined by the United States of America... ”

It is clear that the American reservation creates a consi
derable difficulty. The Government of the United States has 
accepted the compulsory jurisdiction with the reservation 
that the United States remains free to decide what is and 
what is not within the domestic jurisdiction of the United 
States. Moreover, the Permanent Court of International Jus
tice has laid down the rule that instruments conferring

68 E. HAMBRO« — JURISDICTION OF THE I.C.J.

1. Australia (I.C.J. Yearbook, 1946-1947, p. 216) and other members of the 
fcritish Commonwealth of Nations.

2. See Pollux, in Acta Scandinavica, “ Juris Gentium ”, 1946, p. 13 et sqq., 
especially the bibliography in n. 1, p. 30-31. See also Goodrich & Hambro, 
op. cit., and Fincham, Domestic Jurisdiction, 1948.

3. See Department of State Publication 2349, Conference Series, 71, p. 44 45.
4. France (I.C.J. Yearbook, 1946-1947, p. 220); Mexico (ibid., 1947-1918, 

p. 129); and Pakistan (ibid., p. 132).
5. Ibid., 1946-1947, p. 218.
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jurisdiction on the Court shall be given a restrictive interpret
ation *. On the other hqnd-, it is equally clear that the Court 
must give an interpretation that does not completely nullify 
the declarations. It is difficult, indeed, to venture any pro
phecy as to the course to be adopted by the International 
Court of Justice. It is to be hoped that the State in question 
will give a reasonable interpretation of the pertinent reserv
ation and will only apply it uberrima fide 1 2.

§ 5. — Other Reservations.

There are of course many other reservations of different 
kinds that have been inserted fromi time to time in the declar
ations accepting the compulsory jurisdiction of the Court. 
The most important of them, apart from the two here men
tioned, are the reservation concerning previous disputes and 
the reservation about settlement of disputes by other pro
cedures.

The relations between the International Court of Justice 
and the Security Council are of great interest. The Security 
Council has the overriding authority to safeguard the peace 
of the world. It should therefore be clear that the Security 
Council at any stage of the dispute may intervene in order 
to safeguard the peace of the United Nations. But, on the 
other hand, it is equally clear that the Security Council has 
the right to propose solutions only in the very rarest cases. 
It should also be remembered that the Security Council has 
certain obligations in relation to the Court under Article 36 
of the Charter, which states :

“ 1. The Security Council may, at any stage of a dispute of the 
nature referred to in Article 33 or of a situation of like nature, 
recommend appropriate procedures or methods of adjustment.

2. The Security Council should take into consideration any pro
cedures for the settlement of the dispute which have already been 
adopted by the parties.

1. P.C.I.J., Series A/B, No. 46, p. 138.
2. See Spiropoulos, in Revue hellenique de Broit international, I, 194S, 

p. 1 et sqq.
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3. In making recommendations under this article, the Secur
ity Council should also take into consideration that legal disputes 
should as a general rule be referred by the parties to the Inter
national Court of Justice, in accordance with the provisions of the 
Statute of the Court. " 1

The Security Council actually made use of this provision 
in the Corfu Channel Case between the United Kingdom and 
Albania.

At the present moment, thirty-four States are bound by 
the compulsory jurisdiction of the Court with or without 
reservations 1 2.

1. See Goodrich & Hambro, revised edition.
2. See I.C.J. Yearbook, 1948-1049, p. 37-38.



CHAPTER V

JURISDICTION IN ADVISORY CASES

§ 1. — Competence to request Advisory Opinions.
a

M
ost of the remarks which have beten made concerning 

the competence of the Court in contentious cases 
apply also to advisory proceedings. However, the 

competence of the Court seems to be considerably enlarged 
in the advisory field, since it is stated in Article 96 of the 
Charter that an advisory opinion might be asked “ on any 
legal question ” and the same term is used in Article 65 of 
the Charter.The first important problem in connexion with 
the advisory function of the Court is the elucidation of the 
question whether the term “ any legal question ” is broader 
or narrower than the term used in Article 14 of the Covenant 
of the League of Nations, which stated that an advisory 
opinion might be given “ upon any dispute or question re
ferred to it by the Council or by the Assembly ”. One of the 
judges of the present Court has, with great learning and 
subtlety of argument, maintained that this new wording 
excluded the possibility of treating legal questions con
cerning disputes between States in an advisory procedure1. 
However, this line of argument seems to have been ruled 
out by the Court very clearly already in 1946, when the Court 
drew up its Rules. The Court at that time adopted Article 82, 
first paragraph, which states :

“ In proceedings in regard to advisory opinions, the Court shall, 
in addition to the provisions of Article 96 of the Charter and Chap- i.

i. Judge Azevedo in Ms opinion in the first advisory opinion on mem
bership in the United Nations (J.C.J. Reports, 1947-1948, p. 73 et.seq.) and 
in the first opinion concerning the interpretation of certain clauses in the 
Peace Treaties with Bulgaria, Hungary and Romania (I.CJ. Reports, 1950. 
p. 79 et seq.).
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ter IV of the Statute, apply the provisions of the articles which 
follow. It shall also be guided by the provisions of these Rules 
which apply in contentious cases to the extent to which it recog
nizes them to be applicable; for this purpose it shall above all 
consider whether the request for the advisory opinion relates to 
a legal question actually pending between two or more States. »

Such an interpretation seems to be confirmed by the actual 
wording of the Charter. The wording “ any legal question ” 
does not in the view of this author seem to permit any res
trictive interpretation4. *

It now remains to examine the position of international 
organizations in regard to the advisory proceedings of the 
Court. It is stated in paragraph 1 of Article 96 of the Charter 
that advisory opinions can be requested either by the Security 
Council or by the General Assembly. It is interesting to note 
that, in the days of the League of Nations, all requests for 
advisory opinions emanated from the Council, whereas the 
requests for advisory opinions which have so far been 
addressed to the present Court emanated from the General 
Assembly1 2 * 4. Paragraph 2 of the same article states that 
u Other organs of the United Nations and specialized agen
cies, which may at any time be so authorized by the General 
Assembly, may also request advisory opinions of the Court 
on legal questions arising within the scope of their activ
ities ”. This provision in the Charter does not state whether 
authorization miust be given for each individual case, or 
whether it is possible to give authorization to an organ
ization for all cases in the future. Practice has solved this 
problem by giving authorization for the future. All the organs 
of the United Nations, except the Secretariat, have so far 
received) this authorization. This applies to the Economic and

1. See also Goodrich & Hambro, p. 488-489.
S. i. Conditions of admission of a State to membership in the United 

Nations (Art. 4 of the Charter). 2. Reparation for ^injuries suffered in the
service of the United Nations'. 3. Certain procedural question® relating to 
the interpretation of Peace Treaties with Bulgaria, Hungary and Romania.
4. Competence of the General Assembly for the admission of new Members 
to the United Nations. 5. International status of South-West Africa. And, 
after these lectures were delivered, on certain reservations to the Convention 
on the Prevention and Punishment of the Crime of Genocide.
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Social Council *, the Trusteeship Council 1 2 3 4 5 6 * 8 and the “ Little 
Assembly " 3.

When the question was discussed at the Informal Inter
Allied Committee4 and in the Comimittee of Jurists in 
Washington 5, a negative attitude was taken to the proposals 
tending to give States and international organizations the 
permission to ask for advisory opinions independently. This 
was also the attitude of the Legal Committee of the San 
Francisco Conference®.

It was only after the Committee on the General Assembly 
had decided to take a more positive position 7 that the Legal 
Oommittee decided to adopt this broader point of view8.

Authorization has been given to the International Labour 
Organization 9, the Food and Agriculture Organization10 II., the 
United Nations Educational, Scientific and Cultural Organiz
ation 9, the International Civil Aviation Organization 10, the 
International Monetary Fund, the International Bank for 
Reconstruction and Development **, the World Health Organ
ization 12, the International Telecommunications Union,2, 
the International Refugee Organization13, and the Inter
Governmental Maritime Consultative Organization 14.

It is interesting to note here that authority has been given 
to request opinions only within the scope of the specialized 
agency in question. This means that the organization cannot 
ask for an opinion on any question whatsoever but has to 
limit itself to questions which are directly concerned with 
the powers of the organization. The final decision in this

1. January 15th, 1947.
2. November 14th, 1947.
3. December 3rd, 1948.
4. V. N. C. /. 0., Vol. 14, p. 445.
5. Ibid., particularly, p. 183.
6. Ibid., Vol 13, p. 233-235.
I. Ibid., Vol. 9, p. 101-163.
8. Ibid., Vol. 13, p. 285, 298-199.
9. I.C.J. Yearbook, 1946-1947, p. 205.
10. Ibid., 19464947, p. 206.
II. Ibid., 1947-1948, p. 124.
12. Ibid., 1947-1948, p. 125.
13^Ibid„ 1948-1949, p. 136.
14. Ibid., 19474948, p. 126.
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matter will, of course, belong to the Court itself. It is also 
interesting to note that every single one of the permissions 
to request opinions has been limited in the sense that any 
question arising between the specialized agency on the one 
hand, and the United Nations on the other, or between any 
two specialized agencies, is excluded. There seems to be 
very little reason for such a limitation and it can only be 
explained by the jealousy which the Organization has shown 
in matters concerning its own legal position. It might be 
argued that such conflicts can too easily develop into a poli
tical struggle. It is, however, perfectly possible that a con
flict between two specialized agencies, or between the United 
Nations and a specialized agency, contains legal problems 
which could most suitably be settled by the International 
Court of Justice. Until organizations can be parties in conten
tious cases, the only way to bring such a problem before the 
Court is by way of an advisory opinion. A request for such 
an opinion cannot emanate from a specialized agency under 
the agreements as they now stand, but there is nothing in 
the Charter or the Statute which prevents the General 
Assembly or the Security Council from making a request 
It might be found that such a procedure — preferably on 
the basis of agreement with the specialized agencies con
cerned — would be not only possible, but beneficiary.

It is also worth while to note that all the agreements 
between the specialized agencies and the United Nations 
granting this authority require that the organization shall 
forward a request to the Economic and Social Council. This 
is presumably only for the information of the Economic and 
Social Council. There is, however, one exception, and that 
is U.N.E.S.C.O.; the agreement with U.N.E.S.C.O. states that 
the Council shall have the right to declare that, in its judg
ment, any such request should not be made and that the 
General Assembly shall itself determine whether a request 
shall be submitted to the Court if U.N.E.S.C.O. does not with
draw this demand.

The only organization that has a different approach in
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these matters is the International Trade Organization1. The 
relevant agreement, which is to be found on pages 122 
and 126 of the Yearbook of the Court for 1947-1948, states 
that any decision of the Conference shall, at the instance 
of any Member, whose interests are prejudiced by the deci
sion, be subject to review by the International Court of Jus
tice by means of a request for an advisory opinion. This 
article is extremely interesting and gives rise to a consider
able number of important doubts. First of all, it is stated 
that the Organization shall submit requests to the Court. It 
is not a question of a discretionary right but an absolute 
obligation, and this obligation arises if any one Member 
whose interests are involved should so demand. Indirectly, 
this means that one single State can demand that the Court 
be seized of a request for an advisory opinion. However, 
this right is limited by the statement that not any Member, 
but only a Member whose interests are prejudiced, can act 
in this way. If it is for the individual State to decide whether 
the interests are prejudiced or not, this clause has very little 
meaning. If, on the other hand, the Organization decides 
whether a Member's interests are prejudiced or not, this 
means that the Member in practice has no special right at 
all, because a majority of the Conference can always decide 
that, in the view of the Organization, the interests of a 
Member are not prejudiced. This question has* been very 
widely discussed in the International Trade Organization, but 
so far the Organization has not been brought into existence, 
and no agreement with the United Nations has as yet been 
concluded. However, before we leave the Organization, it 
should be stressed that the fifth paragraph of this article 
states that the Organization shall consider itself bound by the 
opinion of the Court. This actually makes the Court’s advi
sory opinion binding on the Organization and thereby on its 
Members. This means again that the clear line of demarca-

' 1. See article by Seymour J. Rubin, The Judicial Review Problem in the 
International Trade Organization, 63, Harvard Law Review, 1949, p. 7S et sqq., 
and article by Andr6 Gros in Vol. I : La technique et les principes du droit 
public, Etudes en Vhonneur de Georges SceUe, Paris,' 1930, p. 867 et sqq.
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tion between advisory opinions and judgments has been 
abolished.

So far, only organizations have had the right to ask for 
advisory opinions, never a State. On the other hand, States 
have the right to ask the Court to give judgment on abstract 
points of law. This obviously indicates that there is no very 
strict line between these two activities of the Court; and the 
rule in the Trade Organization whereby individual States 
indirectly can demand that a request be made means that 
individual States in fact can ask for advisory opinions. In 
reality — but nos in form — this really appears to give indiv
idual States the right to ask for advisory opinions. It should 
be added that the Permanent Court of International Justice, 
in its advisory opinion on the interpretation of the Greeo- 
Bulgarian Agreement1 ruled such a possibility out and 
repeated this statement even more strongly in the judgment 
in the Free Zones Case, when it stated :

“ The Court, in its Order of December 6th, 1930, drew attention 
to the difficulties which, in the absence of previous consent by 
both Parties, were created by this provision in the Special Agree
ment, and at that time adjourned the further consideration of 
the case in the hope that the Parties would come to an agreement 
on this subject. The Court then said that, failing agreement 
between the 'Parties, it would give its judgment on the points of 
law involved in the case. Unfortunately, the hope of an agreement 
has not been realized.

After mature consideration, the Court maintains its opinion 
that it would be incompatible with the Statute, and with its posi
tion as a Court of Justice, to give a judgment which would he 
dependent for its validity on the subsequent approval of the 
Parties. ” 2 .

It is interesting to note that no specialized agency has so 
far asked the Court for an advisory opinion, in spite of the 
eagerness they showed to obtain the authorization to make 
such requests. On the other hand, the one organization which 
has had aserious legal problem to deal with, viz. U.N.E.S.C.O., 
instead of approaching the Court direct, appointed a special

1. Publications of the P.C.U., Series A/B, No. 45, p. 87.
2. Ibid., NO. 46, p. 161.
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Board of Arbitrators l, the President of which was appointed 
by the President of the International Court of Justice. The 
Board gave its decision on September 13th, 1949, and the 
decision will be published in the Annual Digest of Inter* 
national Law Cases.

On the other hand, the Secretary-General of the United 
Nations has shown a keener interest in the work of the Court 
than did the Secretary-General of the League of Nations. He 
has either sent written statements or been represented at the 
oral hearings (by the Assistant Secretary-General in charge of 
the Legal Department, Dr. Ivan Kerno, and members of his 
staff), or both 1 2.

*
* *

§2. — Authority to furnish Information in Advisory Cases.

Article 66 of the Statute of the Court contains rules 
concerning the submission of information, similar to those 
laid down in Article 34. But there are certain rather import
ant differences.

The second paragraph of Article 66 laysi down :

“ 2. The Registrar shall also, by means of a special and direct 
communication, notify any State entitled to appear before the 
Court or international organization considered by the Court, or* 
should it not be sitting, by the President, as likely to be able to 
furnish information on the question, that the Court will be pre
pared to reeeive, within a time-limit to be fixed by the President, 
written statements, or to hear, at a public sitting to be held for 
the purpose, oral statements relating to the question. ”

There are here two striking differences between Article 34 
and Article 66. First of all, the organizations referred to in 
Article 66 are not public international organizations, but 
only international. It miust be presumed, therefore, that also

1. This consisted of : M. Henri Rolin, Chairman, Dr. Manfred Lachs and 
M. Costa du Reis.

2. Dr. A. Feller, Principal Director of the Legal Department, delivered an 
oral statement in the first advisory case where he, together with Dr. Kedmo, 
represented the Searefcary-General.
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non-governmental organizations are comprised. Such was 
the interpretation given by the Permanent Court1.

The Court appears to have the greatest possible discre
tionary power in this respect. All kinds of organizations 
may be invited to give information, provided they are Of an 
international character, and provided the Court is of opinion 
that the information may be useful. It is not believed that 
it will be very helpful to seek guidance in Article 71 of the 
Charter, which stipulates :

“ The Economic and Social Council may make suitable arrange
ments for consultation with non-governmental organizations which 
are concerned with matters within its competence. Such arrange
ments may be made with international organizations and, where 
appropriate, with national organizations after consultation with 
the Member of the United Nations concerned. ”

The list of organizations which have been given a consult
ative status is very long indeed and does not seem a fit cri
terion for the Court. It is reasonable to expect that a policy
making organ like the Social and Economic Council should 
wish to listen to a wider range of arguments than the Inter
national Court of Justice, which is a legal and judicial organ, 
where no lobbying should be tolerated and where there is no 
place for pressure groups or for expressions and declarations 
of sympathy for one of the contending parties, or one of the 
legal theses put forward'.

The Court's discretionary power is larger under this article 
than under Article 34. First of all, private organizations may 
be heard, and secondly, the Court is under no obligation to 
hear anyone. No organization has any right to be heard. It is 
for the Court, or for the President of the Court, to decide 
whether an organization is likely to furnish information. 
The initiative should, as a rule, come from the Court, but 
nothing prevents the Court fromi extending an invitation to 
an organization which intimates to the Court that it can 
furnish information and is willing to do so 2.

1. See Hudson, The Permanent Court of International Justice, 1920-1942, 
p. 400-402.

This is actually what happened in the advisory case concerning the
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It should finally be added that all the agreements between 
specialized agencies and the United Nations contain an 
article dealing with the relations between the organization 
concerned and the International Court of Justice. All of the 
agreements impose on the organization the duty “ to furnish 
any information which may be requested by the International 
Court of Justice in pursuance of Article 34 of the Statute of 
the Court ” l.

So far, the international organizations have shown a 
remarkable reserve in regard to the Court. This was also the 
case of the United Nations in the first two years of the life 
of the Court. It was found necessary in 1947 to pass resolu
tions advocating greater use to be made of the Court2 and 
more requests for advisory opinions have been made since 
then. One was made in 1947, one in 1948, three in 1949 and 
one in 1950. It is possible that the specialized agencies are 
afraid that the procedure before the Court will be too slow. 
Another explanation is that a majority of the> Members do 
not wish a judicial settlement of the questions at issue, but 
prefer a political solution after hard bargaining and a process 
of give and take,. Another simple, though improbable explan
ation, is that there are no problems to lay before the Court. 
But if problems do exist, it is to be hoped that the judicial 
procedure will be sought more often in the future, for the 
solution of legal problems. It may be that the speed with 
which the Court has given advisory opinions 3 will be an

international status of South-West Africa. The International League- of Rights 
of Man applied for permission to be heard orally or in wTitting. The Court 
gave permission for this organization to furnish one written document 
bearing strictly on the legal questions submitted to the Court.

1. Here quoted from Article IX of the Agreement between the United 
Nations and the Food and Agriculture Organization of the United Nations.

2. See I.C.J. Yearbook, 1947-1948, Introductory Chapter.
3. On November 28th, 1949, the Secretary-General transmitted the Assembly 

Resolution of November 22nd for an advisory opinion on a question concerning 
membership. As early as December 2nd, the Court made its first order and 
fixed the diate for submission of written statements to January 24th. The oral 
procedure took place on February 16th, and on March 3rd, less than three 
weeks later, the Court hande! down its opinion1. The advisory opinion 
concerning the interpretation of certain articles in the Peace Treaties with 
Bulgaria, Hungary and Romania was given with the same speed. The oral 
hearings were finished on March 2nd and the opinion was handed) down on 
March 30th.
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encouragement, and that States will remember that there 
is a special stipulation in the Rules of Court of an accelerated 
procedure in cases of urgency

§ 3. — Consent of States in Advisory Proceedings.

One more question remains, however, to be settled, namely 
the interpretation of Article 68 of the Statute, which 
stipulates :

44 In the exercise of its advisory functions, the Court shall fur
ther be guided by the provisions of the present Statute which 
apply in contentious cases to the extent to which it recognizes 
them to be applicable. ”

It is clearly stated in this article that the rules concerning 
contentions cases should only be applied to the extent to 
which the Court recognized them to be applicable. The ques
tion which is of paramount importance here is whether the 
rules concerning the competence of the Court and particu
larly the rules concerning the necessity for the consent of 
States apply in contentious cases. There is no doubt that the 
advisory proceedings should not be used as a means of intro
ducing by a devious method the compulsory jurisdiction 
before the Court. It could furthermore be stated that very 
good authority, both in doctrine and in written documents 
concerning the Court, gives good support to the contention 
that the consent of States is necessary to bring a legal dispute 
pending between States before the Court by way of request 
for advisory opinion 1 2 It seems clear that without such a 
rule the compulsory jurisdiction might very easily be intro
duced before the Court by this procedure. This was the

1. The second paragraph of Article 82 states : “ If the Court is of the 
opinion that a request for an advisory opinion necessitates an early answer, 
it shall take the necessary steps to accelerate the procedure. ”

2. See Eammarskjold, in Airidiction intematiomle, p. 282 et seq., Hudson, 
foe. cit., p. 214-215 and 225 et seq. and 508-509. See particularly the Report 
of the Committee of Jurists of March 1929 (League of Nations Doc., C. 166, 
M. 66, 1929, V) and the Conference of Signatories in September 1929 (League 
of Nations Doc., C. 514, M. 173, 1929, V). See also the interesting lectures of 
Judge Neguleseo at the Hague Academy of International Law (BeCueil de 
Cotifs, Vol. 57, f). 1 et seq.}.
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reason why the Permanent Court of International Justice in 
the Eastern Carelia Case refused to give the opinion requested 
by the Council of the League of Nations. The question 
referred to a conflict between the Governments of Finland 
and the Soviet Union concerning the status of Eastern Care
lia. The relevant passages of that advisory opinion are :

“ There has been some discussion as to whether questions for 
an advisory opinion, if they relate to matters which form the 
subject of a pending dispute between nations, should be put to 
the Court without the consent of the parties. It is unnecessary in 
the present case to deal with this topic.

... It is welll established in international law that no State 
can, without its consent, be compelled to submit its disputes 
with other States either to mediation or to arbitration, or to any 
other kind of pacific settlement. ... Russia has, on several occa
sions, clearly declared that it accepts no intervention by the 
League of Nations in the dispute with Finland. The refusals which 
Russia had already opposed to the steps suggested by the Council 
have been renewed upon the receipt by it of the notification of 
the request for an advisory opinion. The Court therefore Finds it 
impossible to give its opinion on a dispute of this kind.

It appears to the Court that there are other cogent reasons 
which render it very inexpedient that the Court should attempt 
to deal with the present question. The question whether Finland 
and Russia contracted on the terms of the Declaration as to the 
nature of the autonomy of Eastern Carelia is really one of fact. 
To answer it would involve the duty of ascertaining what evidence 
might throw light upon the contentions which have been put 
forward on this subject by Finland and Russia respectively, and 
of securing the attendance of such witnesses as might be necessary. 
The Court would, of course, be at a very great disadvantage in 
such an enquiry owing to the fact that Russia refuses to take part 
in it. It appears now to be very doubtful whether there would be 
available to the Court materials, sufficient to enable it to arrive 
at any judicial conclusion upon the question of fact.

The Court is aware of the fact that it is not requested to 
decide a dispute, but to give an advisory opinion. This circum
stance, however, does not essentially modify the above considera
tions. The question put to the Court is not one of abstract law, 
but concerns directly the main point of the controversy between 
Finland and Russia, and can onily be decided by an investigation 
into the facts underlying the case. Answering the question would 
be substantially equivalent to deciding the dispute between the

Hambro. G
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parties. The Court, being a Court of Justice, cannot, even in giving 
advisory opinions, depart from the essential rules guiding the 
activity as a Court. ” l

On similar grounds, one judge expressed in his individual 
opinion2 and three judges in dissenting opinions3, in the 
advisory case concerning the interpretation of Peace Treaties 
with Bulgaria, Hungary and Romania, that the Court should 
abstain from givin the opinion requested of it.

The Court stated 4 :
41 Another argument that has been invoked against the power of 

the Court to answer the questions put to in in this case is based 
on the opposition of the Governments of Bulgaria, Hungary and 
Romania to the advisory procedure. The Court cannot, it is said, 
give the advisory opinion requested without violating the well- 
established principle of international law according to which no 
judicial proceedings relating to a legal question pending between 
States can take place without their consent.

This objection reveals a confusion between the principles 
governing contentious procedure and those which are applicable 
to advisory opinions.

The consent of States, parties to a dispute, is the basis of the 
Court s jurisdiction in contentious cases. The situation is different 
in regard to advisory proceedings even where the request for an 
opinion relates to a legal question actually pending between 
States. The Court’s reply is only of an advisory character; as such, 
it has no binding force. It follows that no State, whether a Member 
of the United Nations or not, can prevent the giving of an advisory 
opinion which the United Nations considers to be desirable in 
order to obtain enlightenment as to the course of action it should 
take. The Court’s opinion is given not to the States, but to the 
organ which is entitled to request it; the reply of the Court, itself 
an ‘ organ of the United Nations’, represents its participation 
in the activities of the Organization, and, in principle, should not 
be refused.

They are certain limits, however, to the Court’s duty to reply 
to a request for an opinion. It is not merely an ‘ organ of the 
United Nations ’, it is essentially the ‘ principal judicial organ ’ 
of the Organization (Art. 92 of the Charter and Art. 1 of the Sta- 1

1 . Publications of the P.C.LJ., Series B, No. 5, p. 27-29.
2. Judge Azevedo.
3. Judges Krylov, Winiarski and Zorioid.
4. I.C.J. Reports, 1980, 71-72.



tute). It is on account of this character of the Court that its power 
to answer the present request for an opinion has been challenged.

» Article 65 of the Statute is permissive. It gives the Court the 
power to examine whether the circumstances of the case are of 
such a character as should lead it to decline to answer the request. 
In the opinion of the Court, the circumstances of the present case 
are profoundly different from those which were before the Per
manent Court of International Justice in the Eastern Carelia Case 
(Advisory Opinion No. 5), when that Court declined to give an opi
nion because it found that the question put to it was directly 
related to the main point of a dispute actually pending between 
two States, so that answering the question would be substan
tially equivalent to deciding the dispute between the parties, and 
that at the .same time it raised a question of fact which could not 
be elucidated without hearing both parties.

As has been observed, the present request for an opinion is 
solely concerned with the applicability to certain disputes of 
the procedure for •settlement instituted by the Peace Treaties, and it 
is justifiable to conclude that it in no way touches the merits of 
those disputes. Furthermore, the settlement of these disputes is 
entrusted solely to the Commissions provided for by the Peace 
Treaties. Consequently, it is for these Commissions to decide upon 
any objections which may be raised to their jurisdiction in respect 
of any of these disputes, and the present opinion in no way pre
judges the decisions that may be taken on those objections. It 
follows that the legal position of the parties to these disputes 
cannot be in any way compromised by the answers that the Court 
may give to the questions put to it.

It is true that Article 68 of the Statute provides that the Court 
in the exercise of its advisory functions shall further be guided 
by the provisions of the Statute which apply in contentious cases. 
But according to the same article these provisions would be applic
able only ‘ to the extent to which it [the Court] recognizes them 
to be applicable \ It is therefore clear that their application 
depends on the particular circumstances of each case and that the 
Court possesses a large amount of discretion in the matter. In the 
present case the Court is dealing with a request for an opinion, 
the sole object of which is to enlighten the General Assembly as 
to the opportunities which the procedure contained in the Peace 
Treaties may afford for putting and end to a situation which has 
been presented to it. That being the object of the request, the 
Court finds in the opposition to it made by Bulgaria, Hungary and 
Romania no reason why it should abstain from replying to the 
request. ”
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The strikingly different attitude adopted by the Permanent 
Court to the Eastern Carelia Case and the present Interna
tional Court to the Peace Treaties Case calls for some 
comments.

A careful reading of the last advisory opinion of the Court1 
and a comparison of that opinion with the individual and 
dissenting opinions give the impression, first of all, that the 
dissenting judges have given more ample expression to their 
interpretation of Article 68 than the majority did and also 
that they found more support in the official documents and in 
practice. The Eastern Carelia Case does not stand alone. 
The Permanent Court discussed the problem at a later date 
and adopted, in 1927 — that is, four years after the Garelian 
Case — a report on advisory proceedings in which was 
s tat e d 1 2 3 :

“ The Statute does not mention advisory opinions, but leaves to 
the Court the entire regulation of its procedure in the matter. The 
Court, in the exercise of this power, deliberately and advisedly 
assimilated its advisory procedure to its contentious procedure; 
and the results have abundantly justified its action. Such prestige 
as the Court to-day enjoys as a judicial tribunal is largely due to 
the amount of its advisory business and the judicial way in which 
it has dealt with such business. In reality, where there are in faet 
contending parties, the difference between contentious cases and 
advisory cases is only nominal. The main difference is the way 
in which the case comes before the Court, and even this difference 
may virtually disappear, as it did in the Tunisian Case. So the 
view that advisory opinions are not binding is more theoretical 
than real. ”

The Conference of Signatories of the Statute for the pur
pose of the revision of the Statute and the possible accession 
of the United States of America seemied to be equally clear. 
A great authority like M. Fromageot, who later became a 
judge of the Court, stated a :

“ When the Court of anyone else was asked for an advisory 
opinion, it was essential, if this opinion was to have any value,

1. See I.C.J. Report's, 1930, p. 65 et seq. *
2. Publications of the P.C.I.J., Series E, No. 4, p. 76.
3. League of Nations Doc., C. 314, M. 17,3, 1929, V, p. 48.
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for the person consulted to hove all the relevant documents and 
information at his disposal.

In contentious cases, when a decision had to be pronounced 
the procedure naturally had to provide for both parties to be 
heard; both parties stated their case, and the judges therefore had 
all the arguments before them. The same ought to be the case in 
advisory opinions.

When an advisory opinion was asked for, the latter could 
have no value unless the person consulted could know all the 
relevant facts of the case in the same way as in contentious cases; 
he should know the arguments of both parties and both parties 
should adduce their evidence. It would be quite useless to give 
an advisory opinion after hearing only one side. For the opinion 
to be useful, both parties must be heard.

It was therefore quite natural to lay down in the Statute of the 
Court that, in regard to advisory opinions, the Court should pro
ceed in all respects in the same way as in contentious cases.

He ventured to make this observation because he thought it 
was likely to allay certain apprehensions. "

This statement was ultimately incorporated in the report, 
which was embodied in a letter from the Chairman of the 
Committee, Jhr. van Eysinga, subsequently a judge of the 
Court *; an(j an even more important document in this con
nexion is the fifth reservation made by the United States 
Senate, which runs 1 2 :

“ V. That the Court shall not render any advisory opinion except, 
publicly after due notice to all States adhering to the Court and 
to all interested States and after public hearing or opportunity for 
hearing given to any State concerned; nor shall it, without the 
consent of the United States, entertain any request for an‘advisory 
opinion touching any dispute or question in which the United 
States has or claims an interest. ”

The answer given by the Jurists Committee to this reserv
ation has, with some justification, been considered as a 
confirmation of the view that the parties to a dispute must 
give their consent before the dispute can be treated by the 
Court even as an advisory opinion3 :

85

1. League of Nations Official Journal, Spe-cial Supplement, No. 76, p. 65.
2. League of Nations Doc., C. 106, M. 66, 1929, V, p,. 99.
3. Ibid., C. 166, M. 66, 1$29, V, p. 100. ’
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“ B. The second part of the fifth reservation makes it convenient 
to distinguish between advisory opinions asked for in the case of 
a dispute to which the United States is a party end that of advisory 
opinions asked for in the case of a dispute to which the United 
States is not a party but in which it claims an interest, or in the 
case of a question, other than a dispute, in which the United 
States claims an interest.

As regards disputes to which the United States is a party, it 
seems sufficient to refer o the jurisprudence of the Court, which 
has already had occasion to pronounce upon the matter of disputes 
between a Member of the League of Nations and a State not 
belonging to the League. This jurisprudence, as formulated in 
Advisory Opinion No. 5 (Eastern Carelia) given on July 23rd, 1923, 
seems to meet the desire of the United States. ”

On the basis of this most impressive array of documents 
and doctrinal opinion it calls for some explanation that the 
majority of the Court, after careful study, decided to give the 
opinion in spite of the formal protests of Bulgaria, Hungary 
and Romania.

The Court was, however, of the opinion that the case of 
the interpretation of the Peace Treaties was profoundly dif
ferent from the Eastern Carelia Case. Whereas the Court in 
the Carelia Case was asked to give a decision which would in 
fact settle the conflict at issue between the two States, the 
opinion in the Peace Treaties Case only aimed at settling a 
preliminary question.

It would lead very far indeed if any State, Member or 
non-member of the United Nations, could be able to veto the 
request for an advisory opinion even if the State in question 
should be directly interested — in fact be “ party First 
of all, it is extremely difficult to state what it really means 
to be a party to a dispute. This question could create serious 
difficulties for the old Could 1 and may prove not less embar
rassing for the new court2.

The reasonable conclusion to be drawn from the practice 
of the Court would thus seem to be that it might refuse to 
entertain a request for an advisory opinion, against the pro-

1. Se© above-mentioned article by Hammarskjold, Juridiction intemationale, 
p. 282 et seq.

2, Goodrich & Hambro, Comments on Articles 82 and 34 of the Charter.
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test of an interested State, if the opinion would amount to 
settling the merits of the dispute. Absence of consent would 
also probably lead the Court to decline to give an opinion 
if the presence of the parties should be necessary to elucidate 
the case *. In other cases the Court would — it is submitted — 
feel reluctant to decline to give an opinion requested in due 
form. 1

1. The Court felt that the documentation submitted to it in the Peace 
Treaties Case gave a sufficient basis for a decision.



CHAPTER VI

PRELIMINARY OBJECTIONS L

T
he last question to be discussed in these lectures con

cerns the ways and means by which parties can 
object to the jurisdiction of the Court and the prac

tice of the Court in such cases. Not until the very end will 
the very last question be discussed, namely, whether the 
Court on its own initiative should discuss its own jurisdic
tion even if the parties do not raise any objection to it in a 
particular case.

The Rules of Court are quite clear as to when and how a 
preliminary objection should be raised. They state that a 
preliminary objection to the jurisdiction of the Court must 
be filed by a party at the latest before the expiry of the time
limit fixed for the delivery of its first pleading 1 2.

It is, however, clear that it would be better if the State

1. A Dutchman, Dr. Ddlleman, has published a very useful little book od 
preliminary objections. The book is called Preliminaire Exc&pties voor het 
International Gerechtshof and wa3 published in Leyden in 1949. A summary 
in English is attached to the text, but needless to say the book would 
have been much more useful if it had been written in either English or 
French.

2. Article 62 of the Rules of Court runs : “1. A preliminary objection 
niugt be filed by a party at the latest, before the expiry of the time-limit 
fixed for the delivery of its first pleading.

“ 2. The preliminary objection shall set out the facts and the law on 
which the objection is based, the submissions and a list of the documents 
in support; these documents shall be attached'; it shall mention any evidence 
whiich the party may desire to produce.

“ 3. Upon receipt by the Registrar of a preliminary objection filed by a 
party, the proceedings on the merits shall be suspended and the Court, or 
the President if the Court is not sitting, shall fix the time-limit within which 
the other party may present a written statement of its observations and 
submissions; documents in support shall be attached and evidence which it 
is proposed to produce shall be mentioned.

“ 4. Unless otherwise decided by the Court, the further proceedings shall 
5e oral.

“ 5. After hearing the parties, the Court shall give its decision on the 
objection or shall join the objection to the merits. If the Court overrules 
the objection or joins it to the merits, it shall once more fix time-limits lor 
the further proceedings. ”



wishing to raise the preliminary objection did so straight 
away. It might indeed by considered bad faith and almost 
contempt of Court if the State waited until the very last 
moment and permitted the other party or parties to present 
the memorial on the merits before it raised its preliminary 
objections. It might be added that this has in fact happened, 
and it may of course be done in completely good faith. In 
certain cases pending before the Court it might indeed bo 
very difficult for a State to decide whether it wants to file 
a preliminary objection or not, and it might happen that a 
State would not be in a position to do so before it had read 
very carefully the memorial of the other party.

So far, forty oases have come before the Court, that is, 
forty decisions have been handed down. Of these decisions, 
twenty-seven have been on the merits’ and thirteen on juris
diction.

When a preliminary objection is filed, the Court can follow 
one of two main lines of procedure. It may decide to give a 
separate judgment on the preliminary objection alone, and 
this has happened in several cases. In one case and in one 
case only did the Court hand down a special judgment 
upholding the preliminary objection, namely, in the Phos
phates Case1.

In many other cases the Court instituted special proceedings 
for preliminary objections and turned down or overruled the 
objection. This happened in the Chorzow Case 1 2 3 4 5 and in the 
case concerning the interpretation of the Statute of the Memel 
Territory 3. This is what also happened in the Borchgrave 
Case 1 and in the first judgment of the Corfu Ghannel Case 8. 
It also happened that in a special judgment on a preliminary 
objection the Court turned down one part of the objection 
and upheld another part of it. This happened in the Mavrom- 
matis Case 6 7 and in the Electricity Company of Sofia Case 7.

1. Publications of the P.C.U., Series A/B, No. 74.
2. Series A, No. 6.
3. Series A/B, No. 47.
4. Series A/B, No. 72.
5. I.C.J. Reports, 1948, p. IS et seq.
6. Publications of the P.C.IJ., Series A, No. 2.
7. Series A/B, No. 77.
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The other line of procedure that may be followed by the 
Court is to join the preliminary objection to the merits. 
This was done in two cases, but the objections were never 
considered because the parties did not continue the suits1. 
In one case it happened that the objection was joined to the 
merits and was upheld 1 2. In other cases, again, it has hap
pened that jurisdiction was treated with the merits and 
that preliminary objections were turned down. This hap
pened in the case concerning certain minorities in Upper 
Silesia3. It happened also in the Pajzs Osaky, Ester hazy 
Case 4 and in the second judgment in the Corfu Channel 
Case5.

It is of interest to note that in both advisory opinions 
concerning membership in the United Nations certain govern
ments raised a preliminary objection that the Oourt was not 
competent to deal with the interpretation of the Charter and 
that the questions submitted to the Court were political and 
not legal and for that reason should not be treated. In both 
cases the Court overruled the objection.

One might easily get the impression that the Court is 
unwilling to deny its own jurisdiction. The Court had taken 
the point of view that it will almost always have jurisdic
tion when the parties agree. This was most clearly shown 
in Judgment No. 12 concerning minority schools in Upper 
Silesia, in which the Court stated :

“ The Court’s jurisdiction depends on the will of the parties 
The Court is always competent once the latter have accepted its 
jurisdiction, since there is no dispute which States entitled to 
appear before the Court cannot refer to it. ” 6

Virtually, the same statement has been repeated in several 
later judgments of the Court, but it ought to be noted straight

1. The Case of the Prince of Pless (Series A/B, No. 55) and the Losinger 
Case (Series A/B, No®. 67 and 69).

2. The Fanevezys-Saldutiskis Railway Case (Series A/B. Nos. 75 and 76).
3. Series A, No. 15, p. 22.
4. Series A/B, No. 68.
5. Cf. particularly the important statement on page 26 of I.C.J. Reports, 

1949.
6. Series A, No. 15, p. 22.
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away that this statement goes perhaps a little bit too far. As 
will be seen later, the Court has in certain cases taken upon 
itself to examine its own jurisdiction, even when the par
ties were in agreement on this point. An interesting state
ment is made by the Court in Judgment No. 8 on the juris
diction in the Chorzdw Factory Case, where the Court said :

“ It has been argued repeatedly in the course of the present 
proceedings that in case of doubt the Court should decline juris
diction. It is true that the Court’s jurisdiction is always a limited 
one, existing only in so far as States have accepted it; conse
quently, the Court will, in the event of an objection, — or when 
it has automatically to consider the question — only affirm its 
jurisdiction provided that the force of the arguments militating 
in favour of it is preponderant. The fact that weighly arguments 
can be advanced to support the contention that it has no juris
diction cannot of itself create a doubt calculated to upset it3 
jurisdiction. When considering whether it has jurisdiction or not, 
the Court’s aim is always to ascertain whether an intention on 
the part of the parties exists to confer jurisdiction upon it. The 
question as to the existence of a doubt nullifying its jurisdiction 
need not be considered when, as in the present case, this inten
tion can be demonstrated in a manner convincing to.the Court. ” *

The International Court of Justice had to deal with pre
liminary objections in its first two cases : in the Corfu Chan
nel Case, the Albanian Government raised a preliminary 
objection to the jurisdiction of the Court, based on the 
alleged fact that Great Britain had, without right, seized 
the Court by application instead of signing a special agreement 
with Albania. The Court did not decide on this point, since 
it was of the opinion that jurisdiction had clearly been estab
lished by a subsequent letter from the Albanian Govern
ment. The Court accepted the so-called rule of forum proro
gatum 2. The Permanent Court of International Justice had 
also accepted this principle

The International Court of Justice stated : “ Furthermore 1 2 3

1. Series A, No. 9, p. 32.
2. See article by Prof. Waldock in the second volume of The International 

Law Quarterly, p. 377 et seq.
3. Of. Publications of the P.C.I.J., Series 0, No. 2, third addendum, 

p. 69 to 72 and m to 160.
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there is nothing to prevent the acceptance of jurisdiction, 
as in the present case, from being effected by two separate 
and successive acts, instead of jointly and beforehand by a 
special agreement, as the Permanent Court of International 
Justice has said in its Judgment No. 12 of April 26, 1928, 
page 23. ‘ The acceptance by a State of the Court’s jurisdic
tion in a particular case is not, under the Statute, subor
dinated to the observance of certain forms, such as, for 
instance, the previous conclusion of a special agreement. ’ ” 4.

This paragraph is interesting not only because it reaffirms 
a very important rule of procedure, but also because it so 
clearly expresses the continuity between the old and the 
new Court.

When the Corfu Ghannel Case was discussed on its merits, 
the Albanian Government again raised an objection, this 
time stating that the Court could only decide on the principle 
of compensation to be paid and could not decide on the 
amount of compensation. The answer of the Court was cate
gorical :

“ As has been said above, the Security Council, in its Resolution 
of April 9, 1947, undoubtedly intended that the whole dispute 
should be decided by the Court. If, however, the Court should limit 
itself to saying that there is a duty to pay compensation without 
deciding what amount of compensation is due, the dispute would 
not be finally decided. An important part of it would remain 
unsettled. As both parties have repeatedly declared they accepted 
the Resolution of the Security Council such a result would not 
conform with their declarations. It would not give full effect 
to the Resolution, but would leave open the possibility of a 
further dispute. ” 2.

Objections to the Court’s jurisdiction may be raised not 
only in contentious cases, but also in advisory opinions. It 
is of particular interest to remember that the Permanent 
Court of International Justice in the advisory opinion con
cerning Eastern Carelia 3 refused to answer the questions 
submitted by the Council of the League of Nations for the 1 2

1. Cf. I.C.J. Reports, 1947-1948, p. 28.
2. F.C.J. Reports, 1949, p. 26.
8. Publications of the P.C.I.J., Series B, No. 5.



PRELIMINARY OBJECTIONS 93

reason that the Soviet Union, as one of the States directly 
concerned, was not a member of the League of Nations and 
was not a party to the Statute of the Gourt, and refused to 
recognize the jurisdiction of the Court. An additional reason 
in that case was that the question involved an actual dis
pute. The Court was of opinion that the facts in the case 
could not be elucidated without the collaboration of both 
States. This last consideration may have been decisive *.

In both the advisory opinions concerning the admission of 
new Members, the International Court of Justice had to deal 
with preliminary objections. It was stated at first that the 
Court had no competence to interpret the Charter of the 
United Nations, secondly that the questions submitted were 
of a political rather than a legal character, and therefore 
were outside the competence of the Court. The Court over
ruled both these objections and they have already been 
treated in a previous part of these lectures.

It is quite clear that the most usual case of preliminary 
objections will be objections raised by the parties them
selves, and it might be asked whether the Court on its own 
initiative should examine its own jurisdiction. The answer 
would seem to be in the affirmative although the declaration 
in the case concerning the minorities in Upper Silesia, which 
has been quoted above, seems to indicate that the parties 
might submit any question to the Court. It is clear from the 
statement made in the Chorzow Case that the Court might 
feel bound, from time to time, to examine its own jurisdic
tion, and it would seem that the Court should refuse to 
give judgment even if both the parties should want 
judgment, if the question submitted by the parties is 
wholly within the exclusive competence of some other 
organ or some other organization. In such a case the Court 
would, on its own behalf and on its own initiative, have to 
refuse jurisdiction. But it is to be foreseen that this will 
happen only in exceptional cases 2. 1 2

1. See Publications of the P.C.I.J.} Series B, No. 5. See also § 34 in these 
lectures.

2. Cf. Hudson, The Permanent Court of International Justice, 1929-1942/ 
p. 418-419.
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