
QUEBEC'S NEW PRIVACY LAW 
COVERING PRIVATE SECTOR 

OPERATIONAL IN 1994

Quebec leads North America in becoming 
the firs t jurisdiction to adopt and implement a 
privacy law covering both the public and 
private sectors. The Protection o f  Personal 
Information A ct was adopted unanimously by 
Quebec's National Assembly in June 1993 and 
enters into force on 1st January, 1994. 
Paul-Andre Comeau, President o f  Quebec's 
Commission d'Acces a I'information du 
Quebec, explains.

Although it did not make the headlines, 
Quebec has taken a historical step. None of the 
remaining nine Canadian provinces, nor the 50 
states of the USA has passed such legislation. 
Why was such a bill passed, what does it 
contain, and what might be the effect of the bill 
on the daily life of the average Quebecer and 
on business?

The Story behind Bill 68

Some observers were stunned when they 
heard, in December 1992, that Bill 68 on the 
Protection of Personal Information had been 
tabled in Quebec's National Assembly (PL&B 
October '91 p.21, October '92 p.23). Another 
strange move by la Belle Province, some dared 
to say. Others, more deferential, simply asked 
why the Quebec government had to tackle this 
question. Of course, there were mixed 
reactions. Consumer representatives stressed 
the fact that the bill did not contain enough 
compulsory measures. The business 
community paid lip service to the nice 
principles the bill was built upon, but pressed 
the government to get rid of it.

This bill was first submitted to the National 
Assembly in December 1992. In February 
1993, the Assembly conducted public hearings 
lasting more than three weeks. The Act itself 
has been greatly improved thanks to these 
hearings and to the role played by both 
consumer representatives and a large and well- 
organised business lobby. What has emerged is

ation

a fairly good law which draws its principles 
from the OECD guidelines and legislatioh 
enacted in other countries.

Revolution in protection o f personal data 
the last ten years

Two sets of events led to the adoption of the 
new legislation. First, the enactment by the 
National Assembly, in December 1991, of a 
new Civil Code. Second, the largely I positive 
lessons drawn from the implementation, ten 
years ago, of an Act Respecting Access to 
Documents held by Public Bodies, aryl 
Protecting Personal Information.

Quebec adopted this piece of legis 
almost at the same time as the Canadian federal 
government voted similar legislation. But, with 
a single act covering freedom of information 
and the protection of personal data, the Quebec 
move was, at that time, considered unusual, if 
not bizarre. In addition, one single agency - 
the Access to Information Commission - was 
appointed to monitor and implement the Act 
itself. Over the years, things have changed. 
Ontario, British Columbia, Saskatchewan and, 
more recently, Alberta have followed a similar 
path.

This Act proved to be fairly successful.
After ten years, we may say without any doubt 
that we have witnessed a kind of revolution as 
far as the protection of personal data 
concerned. This is one of the main c 
the Commission arrived at in its secoid 
extensive report - tabled in the National 
Assembly, in December 1992. Such 
must be drafted every five years

is
onclusions

a report

Privacy has no frontiers

Privacy is now firmly entrenched in the 
daily workings of the whole public sector. The 
experience gained by the Commission d'Acc&s 
a I'information du Qu6bec underlines a very 
simple fact: there is no such thing asj a 
frontier, as far as privacy is concerned, 
between private and public sectors.

For example, last autumn, the Commission 
sent a team of investigators to Montreal. A 
television crew was shooting some episodes of
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a very popular series called ...SCOOP. A lot 
of files had been gathered in order to make the 
news room of the fictional daily L'Express look 
like a real one. Many of these files were full of 
very sensitive information, like cases of incest. 
We were able to sort out five large boxes of 
this highly sensitive material, but we were 
unable to do anything at all about some 20 or 
25 other boxes also full of personal data - such 
as medical claims and even records.

Every citizen has the right, both in theory 
and in practice, to consult his own medical 
record when it is held by a hospital or any 
other public care centre. This results from the 
act passed ten years ago. But, at times, that 
same person will have problems consulting his 
own file if and when it is held by a doctor or a 
surgeon in his private office. What is the 
rationale behind this fact? If you are able to 
develop a strong and coherent argument along 
that line, please let me know!

The citizen 's v iew  - tw o  rules o f privacy?

A few years ago, the government agreed 
that the Societe de 1'Assurance Automobile - 
Quebec's agency in charge of both licensing 
and insuring vehicles - could pass along 
personal files to the investigative branch of the 
Canadian Underwriters Association. When 
held by the public agency, these files were 
protected by the law. Upon their transfer to a 
private company, the same personal data would 
lose that protection.

Hence the questions, which remained 
unanswered:

1. Is privacy only addressed by the public 
sector?

2. Is privacy a basic right, guaranteed by 
Quebec's Bill of Rights?

3. Does privacy, as applied to personal 
data, stop short of being a fundamental 
right when this data is held outside the 
public sector?

4. Could there be two different kinds of 
privacy?

Over the years, the Commission's staff has 
developed real expertise, giving information

and advice, receiving complaints and 
grievances. Most citizens do not care whether 
their problem is with the public sector or not. 
Their main goal is to find a remedy for what 
they feel is an intrusion into their privacy or a 
denial of their fundamental rights. We have to 
consider privacy as a whole. There cannot be 
two different rights or sets of rules governing 
the protection of personal data.

The new Civil Code

Starting January 1, 1994, the new Civil 
Code allows any Quebecer to obtain access to 
his or her file, and to have personal data 
corrected, if necessary, whether this file is held 
by a public body or a private enterprise.

In order to get acquainted with this new 
Civil Code, all Quebec lawyers and judges 
have to attend 90 hours of lectures. Among the 
new things they have to familiarise themselves 
with are four fundamental paragraphs about the 
larger issue of privacy. Under the new Civil 
Code:
• Every citizen has the right to know the 

kind of personal information which has 
been gathered about him or herself,

• All Quebecers are also entitled to have 
access to the file containing that piece of 
information and even to have this 
information corrected if there is an error,

• The setting up of a file on another person is 
subject to one important condition: there 
must be a serious and legitimate reason for 
doing so,

• The exchange of personal data may not 
take place without the consent of the person 
concerned.

An overview  o f the Protection o f Personal 
Information Act

Should the citizen ask the court to protect 
his rights? This means the usual system of 
courts or tribunals, a long and expensive 
process. The new law has one main goal - to 
give a clear and precise answer to a very 
simple question: how will a decision (or the 
lack of a decision) in this field be reviewed?
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T e n  y e a rs  a g o , w h e n  th e  B i l l  o n  F re e d o m  o f  

In fo rm a tio n  a n d  P ro te c t io n  o f  P e rs o n a l 

In fo rm a tio n  in  th e  P u b lic  S e c to r  w a s e n a c te d , 

th e  N a t io n a l A s s e m b ly  c re a te d  the  C o m m is s io n  

d 'A c c e s  a 1'In fo rm a t io n  - Q u e b e c 's  A c c e s s  to  

In fo rm a tio n  C o m m is s io n  - a  q u a s i- ju d ic ia l 

t r ib u n a l. O v e r  th e  y e a rs , th e  C o m m is s io n  has 

p ro v e d  to  b e  a n  e ffe c t iv e  and  in e x p e n s iv e  to o l 

fo r  re v ie w in g , fo r  in s ta n c e , d e c is io n s  n o t to  

g ra n t a c ce ss  to  p e rs o n a l f ile s . T h e  n ew  la w  

w il l  fo llo w  a s im ila r  p a th . I f  and  w h e n  a 

p e rs o n  fe e ls  h e  h as b e e n  d e n ie d  a r ig h t g ra n te d  

u n d e r th e  n e w  C iv i l  C o d e , h e  w il l b e  a b le  to  

a sk  th is  sam e  C o m m is s io n  to  in te rv e n e  a n d , i f  

n e c e s sa ry , to  re v ie w  th e  ca se . T h is  ty p e  o f  

a d m in is tra tiv e  ju s t ic e  w il l  b e  le s s  cu m b e rso m e , 

le s s  e x p e n s iv e  a n d  fa s te r.

The scope o f the new  law

T h e  sco p e  o f  th e  a c t is  q u ite  w id e  an d  

c o v e rs : a ll p ie c e s  o f  p e rs o n a l in fo rm a tio n  

c o lle c te d , h e ld , u se d  o r  d is tr ib u te d  b y  a n o th e r 

p e rs o n . P e rs o n a l in fo rm a tio n  is  q u ite  e a sy  to  

id e n t ify :  a n y  lis t  o f  n am es a n d  p a r t ic u la rs  

d ra w n  e ith e r  fro m  m a te r ia l a lre a d y  g a th e re d  o r 

fro m  in d iv id u a ls  th e m se lv e s . E x a m p le s  a re  

c re d it  f ile s ,  e m p lo y e e 's  f ile s  o r  lis ts  c o m p ile d  

fo r  a n d  u se d  b y  d ire c t  m a rk e tin g  co m p a n ie s . 

A c c o r d in g ly ,  th e  w o rd in g  o f  th e  A c t  a d d re sse s 

th e  v a r io u s  fo rm a ts  u se d  to  s to re  th is  p e rs o n a l 

in fo rm a tio n , re g a rd le s s  o f  w h e th e r th e y  a re  

w r itte n , g ra p h ic , ta p ed , f ilm e d , o r , o f  c o u rse , 

c o m p u te r is e d .

Collection o f data based on consent

T h e  c o lle c t io n  o f  p e rs o n a l d a ta  is  su b je c t to  

a  g e n e ra l a n d  im p o rta n t p r in c ip le :  th is  

in fo rm a tio n  s h a ll b e  g a th e re d  fro m , a n d  w ith  

th e  co n se n t o f, th e  p e rs o n  co n ce rn e d . 

A c c o r d in g ly ,  th is  d a ta  s h a ll n o t be  

c o m m u n ic a te d , s o ld , le a se d  o r  tra d e d  to  

a n y b o d y  e lse  w ith o u t th e  co n se n t o f  th a t 

p e rs o n . T h e  u n d e r ly in g  p r in c ip le  is  th a t h e  o r  

sh e  is  th e  o w n e r o f  th is  d a ta . N o t to  re sp e c t 

th is  s e lf-e v id e n t p r in c ip le  am o u n ts to  a d e n ia l 

o f  th e  v e ry  c o n ce p t o f  p r iv a c y . O f  c o u rse , th e  

n e w  a c t id e n t if ie s  re a so n s  a n d  c irc u m s ta n ce s  

u n d e r w h ic h  th is  c o n se n t c a n  be  w a iv e d .

T h is  A c t  a p p lie s , in  p r in c ip le , to  a n y o n e  

w h o  is  g a th e r in g  p e rs o n a l in fo rm a tio n  a b o u t 

o th e r p e o p le . T h e  sco p e  is  v e ry  b ro a d  in d e e d . 

T h e re  a re  tw o  m a in  e x ce p tio n s :

1. It is  n o t in te n d e d  to  re s tr ic t  sjuch a 

p ra c tic e  w h e n  c a rr ie d  o u t fo r  p e rs o n a l 

re a so n s . A  lis t  o f  a d d re sse s a n d  

te le p h o n e  n u m b e rs , d ra w n  u p  fo r  

p e rs o n a l o r  fa m ily  p u rp o se s , js h a ll 

re m a in  p e rs o n a l.

2 . T h e  o b je c t o f  th e  A c t  is  na P i y a M p pfe-

th e  p re s s . T h is  se co n d  and  v e ry  

im p o rta n t e x c e p tio n  is  c le a r ly  s p e lle d  

o u t in  th e  v e ry  f ir s t  p a ra g ra p h  o f  th e  

a c t.

T h e  A c t  u se s th e  c o m m e rc ia l n o t io n  o f  

e n te rp r is e  to  s p e c ify  to  w h o m  it  a p p le s . 

A c c o rd in g  to  the  C iv i l  C o d e : "th e  c a r r y in g  o n  

b y  one  o r  m o re  p e rso n s  o f  an  o rg a n ise d  

e c o n o m ic  a c t iv ity , w h e th e r o r  n o t it  is  

c o m m e rc ia l in  n a tu re , c o n s is t in g  o f  p ro d u c in g , 

a d m in is te r in g  o r  s e llin g  p ro p e rty , o r  p ro v id in g  

a  s e rv ic e , co n s titu te s  th e  c a r ry in g  o n  o f  a n  

e n te rp r is e ."  E v e n  i f  I am  n o t a la w y e r , I 

g a th e r th is  is  a  v e ry  c o m p re h e n s iv e  d e f in it io n  

o f  w h a t an  e n te rp r is e  is .

Registration for personal information 
agents and direct marketing only

e n te rp r is e s : 'p e r s S t ljf f  in fo rm a tio n  ag  ;n ts an d  

d ifv g t  fnarkefing co m p a n ie s . T h e  v a s t m a jo r ity  

o f  these  p e rs o n a l in fo rm a tio n  agen ts a re  c re d it  

b u re a u x  and  o th e r ty p e s  o f  s im ila r  b u s in e sse s . 

T h e se  c re d it  b u re a u x  to  re g is te r

d e  c o m m is s io n . T h is  is  indeed the,pnlp«M$ 
^ c o m p u ls o r y  re g is tra t io n . 4

In  th a t re sp e c t, it  is  m u ch  le s s  cu m b e rso m e  

th an  m o st o f  th e  E u ro p e a n  la w s  w h ic h  d e a l 

w ith  d a ta  p ro te c tio n . I t a ls o  go e s a lo n g  w ith  

one  o f  the  m a in  re co m m e n d a tio n s  o f  th e  

S w e d is h  c o m m is s io n , w h ic h  su b m itte d  its  

re p o rt to  S w e d e n 's  le g is la tu re  in  th e  f ir s t  h a lf  

o f  1 9 93 .
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Legal procedures available if necessary

W h e n  a n d  i f  a  d isa g re e m e n t o c c u rs  o v e r a n y  

o f  th e  r ig h ts  g ra n te d  b y  th e  C iv i l  C o d e  and  

s p e lle d  o u t in  th e  A c t ,  a p e rs o n  w il l  b e  a b le  to  

s u b m it h is  ca se  to  th e  C o m m is s io n . It w il l 

re v ie w  th e  p ro b le m  a c c o rd in g  to  th e  p ro ce d u re s  

se t u p  o v e r  th e  y e a rs , w ith  d u e  re sp e c t to  the 

fu n d a m e n ta l p r in c ip le  o f  "th e  r ig h t  to  a fa ir  

h e a r in g ." ^ p iie a e i^  re n d e re d  in  w r it in g  b y  

thfcGoBWrnssion, s h a ll b e  b in d in g , as is  th e  case  

n o w , e x a c t ly  lik e  a ju d g e m e n t o f  th e  S u p e r io r  

C o u r t. A n y  su ch  d e c is io n  m a y  b e  th e  su b je c t * 

of an appeal lo th e  C o u r t  o f  Q u e b e c , w ith  

p e rm is s io n  fro m  a ju d g e  o f  th a t c o u rt.

B u t th e  a c t a im s  a t a v o id in g  th ese  le g a l 

p ro c e d u re s . T h a t is  w h y  th e  C o m m is s io n , 

u p o n  re c e iv in g  a  c o m p la in t abo u t a 

d isa g re e m e n t, w il l  b e  a b le  to  e n tru s t it  to  a 

p e rs o n  it  d e s ig n a te s  to  a c t as a m e d ia to r and  

se e k  a n  a g re e m e n t b e tw e e n  th e  p a rt ie s . T h is  is  

the  c le a re s t s ig n  g iv e n  b y  th e  le g is la to rs  th a t 

th is  p ro c e s s  is  to  be  k e p t w ith in  se n s ib le  

b o u n d s .

Quebec aims to be adequate for 
transborder data flow  from EC

F in a lly ,  th e  A c t  a d d re sse s the  is su e  o f  

tra n s b o rd e r d a ta  f lo w  in  a  v e ry  su b tle  w a y .

T h is  c la u se  h a s b e en  d ra fte d  q u ite  c a u t io u s ly  in  

o rd e r  n o t to  in fr in g e  th e  fe d e ra l sp h e re  o f  

ju r is d ic t io n  as fa r  as fo re ig n  p o lic y  is  

c o n c e rn e d . B u t the  o v e ra ll re s u lt  is , I th in k , in  

a c c o rd a n ce  w ith  th e  p ro p o se d  E C  d ire c t iv e . In  

th a t re sp e c t J il& ie b e c  is ,  fo r  th e  t im e  b e in g , the  

bifly poteioal e ja tity  in  Nertit A m e r ic a  to  o ffe r  4 
a d e q u a te o r  e q u iv a le n t p ro te e t io n to  p e rs o n a l * 

data. *

The main results for business

T h is  A c t ,  as fa r  as p r iv a c y  is  c o n c e rn e d , 

w il l  p u t th e  f in a l to u ch  to  th e  p ro c e ss  la u n ch e d  

b y  th e  N a t io n a l A s s e m b ly  w h e n , b a c k  in  1 9 75 , 

it  e n a c te d  Q u e b e c 's  B i l l  o f  R ig h ts . T h is  is  an  

a ch ie v e m e n t in  its e lf , w h ic h  d o e s n o t m ean  th a t 

th e  g o a l o f  g u a ra n te e in g  a  c it iz e n 's  p r iv a c y  w il l 

n e v e r re q u ire  a n y  o th e r le g is la t iv e  m e a su re s. It 

c o u ld  le a d  to  th e  m o d if ic a t io n , a t le a s t to  a 

c e r ta in  d e g re e , o f  the  c u ltu re  o f  an  e n te rp r is e ,

a n d  e v e n  to  ch an g e s in  som e o f  th e  e n te rp r is e 's  

c o m m e rc ia l p ra c tic e s .

B u t a c c o rd in g  to  th e  p o in ts  m ad e  b y  the  

m a in  b u s in e ss  lo b b ie s  d u r in g  th e  h e a r in g s  b y  

th e  N a t io n a l A s s e m b ly  la s t F e b ru a ry , 

en a c tm en t o f  th is  b i l l  w il l  n o t m e an  a d ra m a tic  

d e p a rtu re  fro m  c u rre n t p ra c tic e s . M a n y  f irm s  

h a v e  and  c o m p ly  w ith  th e ir  o w n  co d e  o f  

co n d u c t, w h ic h  d e a ls , a t le a s t p a r t ly , w ith  

p r iv a c y . T h e  e x is te n c e  o f  th e se  co d e s  m eans 

th a t th e  b u rd e n  o n  b u s in e ss  is  n o t as h e a v y  as it  

m ig h t a t f ir s t  a p p ea r. T h e  ro le  o f  the  

C o m m is s io n  w il l  n o t b e  th a t im p o rta n t: m o s t 

o f  th e  d isa g re e m e n ts  b e tw e e n  an  e n te rp r is e  an d  

a c it iz e n  w il l  b e  se ttle d  u n d e r th e  fo rm e r 's  c o d e  

o f  e th ic s  o r  co n d u c t.

T h e  C o m m is s io n  re c e iv e s  c o m p la in ts  e v e ry  

d a y  fro m  v a r io u s  p a rts  o f  th e  p ro v in c e . A  

la rg e  n u m b e r o f  th e se  c o m p la in ts  a re  re la te d  to  

m e d ic a l re c o rd s , and  f ile s  h e ld  b y  c re d it  

b u re a u x . T h e  re p re se n ta tiv e s  o f  b o th  th e  m a jo r  

c re d it  b u re a u x  and  th e  m e d ic a l p ro fe s s io n  h a ve  

p u t th e ir  ca se  s tro n g ly : th e y  sa y  th a t th e y  c a n  

so lv e  these  p ro b le m s  b y  th e m se lv e s .

Quebec and the EC Directive

Q u e b e c 's  e n te rp r is e s  u n d e r th is  n e w  A c t  

w il l  h a v e  n o  p ro b le m s  e x ch a n g in g  p e rs o n a l 

da ta  w ith  co m p a n ie s  in  th e  tw e lv e  c o u n tr ie s  o f  

the  E C ,  u n d e r the  d ire c t iv e  c u r re n t ly  b e in g  

c o n s id e re d  in  B ru s se ls .

Privacy an essential element o f 
democracy

T h e  m o st im p o rta n t o u tco m e  o f  th is  n e w  A c t  

w il l be  a ch ie v e d  w h en  p r iv a c y  w il l  b e  

e n sh rin e d  n o t o n ly  in  a le g a l te x t, b u t a ls o  in  

the  m in d s  o f  th e  p e o p le . P r iv a c y  is  an  

im p o rta n t e lem e n t o f  a d e v e lo p e d  c iv i l  o r  

d e m o c ra tic  c u ltu re . A s  fa r  as th e  p ro te c tio n  o f  

p e rs o n a l d a ta  is  co n ce rn e d , th is  is  th e  u lt im a te  

g o a l o f  the  n ew  step  ta k e n  b y  Q u e b e c 's  

N a t io n a l A s s e m b ly .

This report is based on a presentation in 
June 1993 at the Privacy Laws & Business 
6th Annual Conference by M. Paul-Andre 
Comeau, President of Quebec's Commission 
d'Acces a 1'information du Quebec.
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