
a d v e rt is in g  c a m p a ig n  co n d u c te d  o n  b e h a lf o f  

th e  R e g is t r a r 's  o f f ic e  in  S c o tla n d , th e  M id la n d s  

and  th e  N o r th  o f  E n g la n d , as w e ll as o n  

s a te llite  T V .  D u r in g  th e  fo u r  w e e k s  o f  the  

c a m p a ig n , c o m p la in ts  w e re  b e in g  re c e iv e d  a t a 

ra te  c lo s e  to  2 9 ,0 0 0  a y e a r. T h e  c a m p a ig n  

p o rtra y e d  fo u r  e x a m p le s  o f  th e  k in d  o f  

c o m p la in t w h ic h  is  c o m m o n ly  re c e iv e d  and  

in v e s tig a te d  b y  th e  R e g is t ra r 's  o ff ic e . T h e y  

re la te d  to  c re d it  re fe re n c e , v e h ic le  lic e n s in g  

re c o rd s , c r im in a l re c o rd s  and  f in a n c ia l re c o rd s .

C r e d it  re fe re n c in g  c o m p la in ts  co m e  h ig h e s t 

o n  th e  lis t  th is  y e a r , and  am o u n t to  som e 63  % 

o f  th e  to ta l n u m b e r o f  c o m p la in ts . F o llo w in g  

th e  p a tte rn  fo r  th e  p a s t fe w  y e a rs , c o m p la in ts  

a b o u t u n s o lic ite d  m a il h a v e  co n tin u e d  to  fa ll.

A m o n g s t th e  m a n y  o th e r issu e s  c o v e re d  in  

th e  R e g is t r a r 's  re p o rt a re :

• d e v e lo p m e n ts  in  lo c a l g o v e rn m e n t,

• th e  f in a n c e  se c to r,

• d ir e c t  m a rk e tin g ,

• te le c o m m u n ic a tio n s ,

• d a ta  s e c u r ity  and

• d a ta  m a tc h in g .
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HIGHER C O U R TS  INTERPRET 
C O N TR O L A N D  USE OF D A T A

Prosecutions undertaken by the Registrar 
have virtually doubled. But the most 
significant innovation in the past year is UK 
Data Protection Act cases heard before the 
higher courts.

Data Protection Registrar v. Francis 
Joseph Griffin, Queens Bench Division

O n  M o n d a y  2 2  F e b ru a ry  19 93 , th e  H ig h  

C o u r t  o f  J u s t ic e , h e a rd  an  a p p e a l b y  the 

R e g is tra r  a g a in s t a d e c is io n  ta ke n  b y  the

K in g s to n -u p o n -T h a m e s  M a g is tra te s  o n  1 Ju n e

1992 . T h e  M a g is tra te s ' C o u r t  h a d  fo u n d  the  

d e fe n d a n t n o t g u ilty  o f  h o ld in g  p e rs o n a l d a ta  

c o n tra ry  to  S e c t io n  5 (1 ) o f  th e  A c t .

M r  G r if f in ,  th e  d e fe n d a n t, w a s a s e lf-  

e m p lo y e d  a c co u n ta n t w h o se  b u s in e ss  w as the  

p re p a ra tio n  o f  a c co u n ts  fo r  c lie n ts . H e  o w n e d  

h is  o w n  c o m p u te r and  w o rk e d  fro m  h o m e . H e  

p re p a re d  and  d e a lt w ith  th e  a c co u n ts  o f  c lie n ts . 

H is  m e th o d  o f  w o rk in g  w a s to  re c e iv e  c lie n ts ' 

a c c o u n tin g  in fo rm a tio n  in  w r itte n  fo rm  th ro u g h  

the  m e d iu m  o f  in v o ic e s  a n d  o th e r p a p e r 

re c o rd s . H e  w o u ld  th e n  u se  th is  in fo rm a tio n  in  

a sp re ad sh ee t c o m p u te r p ro g ra m m e  fro m  w h ic h  

he  w o u ld  d e r iv e  co m p a n y  a c co u n ts  o r  p r iv a te  

a c co u n ts  fo r  su b m is s io n  to  th e  In la n d  R e v e n u e  

and  C u s to m s  and  E x c is e  fo r  th e  p u rp o se  o f  

V A T ,  C o rp o ra t io n  T a x  a n d  In co m e  T a x . H e  

h ad  n e v e r b e e n  re g is te re d  u n d e r th e  D a ta  

P ro te c t io n  A c t . W h e n  h e  w as in te rv ie w e d  an d  

a sked  w h e th e r h e  c o n tro lle d  th e  co n te n t a n d  u se  

o f  th e  d a ta , he  sa id  th a t he  d id .

T h e  ca se  tu rn e d  o n  w h e th e r M r  G r if f in  d id  

a c tu a lly  c o n tro l the  co n te n t and  u se  o f  th e  d a ta  

o n  h is  c o m p u te r o r  w h e th e r h is  c lie n ts  d id  so .

I f  M r  G r if f in  d id  n o t c o n tro l the  d a ta , he  w o u ld  

n o t be  a  da ta  u se r and  w o u ld  n o t h a v e  to  

re g is te r; i f  he  d id  c o n tro l th em , th e n  h e  w a s 

lia b le  to  re g is te r .

M r  G r if f in  a rg u e d  th a t he  c o u ld  n o t b e  sa id  

to  e x e rc is e  c o n tro l as he  h ad  n o  r ig h t  to  u se  the  

d a ta  in  a n y  o th e r w a y  th a n  to  p ro d u ce  h is  

c lie n ts ' a c co u n ts . A lth o u g h  h e  m a n ip u la te d  the  

d a ta  to  p ro d u ce  th e  a c co u n ts , th a t d id  n o t 

am o u n t to  c o n tro l.

T h e  R e g is tra r  co n te n d e d  th a t, a lth o u g h  th e re  

w e re  re s tr ic t io n s  o n  th e  u se  o f  th e  d a ta  in  te rm s 

o f  c o n tra c tu a l and  p ro fe s s io n a l lim ita t io n s , M r  

G r if f in  s t il l c o n tro lle d  the  d a ta  w ith in  th e  

m e a n in g  o f  the  A c t . H e  h ad  a p o w e r to  

m a n ip u la te  th e  da ta  a n d  as th a t m a n ip u la t io n  

in v o lv e d  the  a p p lic a tio n  o f  h is  p ro fe s s io n a l 

s k ill,  ju d g e m e n t and  d is c re t io n , it  w e n t b e y o n d  

m e re ly  a c tin g  o n  in s tru c t io n s  g iv e n  to  h im  an d  

he  sh o u ld  be  sa id  to  c o n tro l th e  d a ta .

T h e  C o u r t  d e a lt w ith  th e  s p e c if ic  q u e s tio n  as 

to  w h e th e r an  a c co u n ta n t w h o  re c e iv e s  " ra w "  

in fo rm a tio n  fro m  h is  c lie n ts , w h ic h  h e  p u ts  o n
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c o m p u te r a n d  p ro ce sse s  to  p ro d u ce  a c co u n ts  

fo r  o th e r b o d ie s , is  a d a ta  u se r. T h e  C o u r t  a lso  

d e a lt w ith  th e  w id e r  q u e s tio n  o f  w h e th e r a 

p e rs o n  c a n  b e  a d a ta  u s e r w h e re  th e re  a re  

c o n tra c tu a l lim ita t io n s  o n  h is  p o w e r to  u se  the  

in fo rm a tio n  h e  re c e iv e s .

T h e  ju d g e m e n t:  M r  G r i f f in  w a s  a  d a ta  

u s e r  a s  h e  c o n t r o lle d  th e  c o n te n t  a n d  u se  o f  

th e  d a ta . T h e  C o u r t  a ls o  a g re e d  th a t th e  fa c t 

th a t th e re  a re  re s tr ic t io n s  p la c e d  u p o n  th e  u se  

o f  in fo rm a tio n  in  th e  h a n d s o f  a  p e rs o n  doe s 

n o t s to p  th a t p e rs o n  fro m  b e in g  a da ta  u se r. 

T h e re fo re , th e  fa c t th a t M r  G r if f in  w a s n o t fre e  

to  u se  th e  d a ta  fo r  h is  o w n  p u rp o se s  d id  n o t 

s to p  h im  fro m  b e in g  a  d a ta  u se r.

T h e  C o u r t  g a v e  w e ig h t to  th e  fa c t th a t 

M r  G r if f in  d id  n o t a c t fo r  o n e  c lie n t  a lo n e ; he  

a c te d  fo r  a n u m b e r o f  c lie n ts  a n d  th e  re le v a n t 

c o lle c t io n  o f  d a ta  to  b e  c o n s id e re d , th e re fo re , 

w a s th e  c o lle c t io n  o f  th e  a c co u n ts  o f  a ll the  

c lie n ts . O n ly  M r  G r if f in  k n e w  o f  a ll the  d a ta  

w h ic h  c o m p ris e d  th e  c o lle c t io n  and  h ad  the  

a b ilit y  to  in flu e n c e  it. T h e  C o u r t  a ls o  a tta ch ed  

w e ig h t to  th e  fa c t  th a t M r  G r if f in  d e c id e d  w h a t 

in fo rm a tio n  sh o u ld  b e  re c o rd e d  as d a ta  and  

h o w  th e  d a ta  s h o u ld  b e  m a n ip u la te d  so  as to  

b r in g  th e  a c co u n ts  in to  e x is te n c e .

O n  th e  R e g is t r a r 's  b e h a lf, C o u n s e l a ske d  the  

C o u r t  n o t to  re fe r  th e  ca se  b a c k  to  the 

M a g is tra te s ' C o u r t  fo r  se n te n c in g . W ith o u t 

p re ju d ic e  to  th e  a p p e a l, M r  G r if f in  h ad  

re g is te re d  u n d e r th e  A c t  su b se q u e n t to  the 

p ro c e e d in g s  in  th e  M a g is tra te s ' C o u r t.

Regina v. Brown - Court o f Appeal 
Criminal Division

O n  2 8  M a y  1 9 9 3 , th e  C o u r t  o f  A p p e a l h e a rd  

a n  a p p e a l b y  G re g o ry  M ic h a e l B ro w n  a g a in s t 

h is  c o n v ic t io n  a t M a id s to n e  C ro w n  C o u r t  o n  

10 M a r c h  1 9 9 2 . M r  B ro w n , a p o lic e  o f f ic e r , 

h ad  b e e n  c o n v ic te d  o n  on e  c o u n t o f  a ttem p tin g  

to  u se , a n d  a n o th e r c o u n t o f  u s in g  p e rs o n a l d a ta  

fo r  a  p u rp o se  o th e r th a n  th e  re g is te re d  p o lic in g  

p u rp o se . H e  w a s f in e d  £ 5 0 0  o n  e a ch  c o u n t and  

o rd e re d  to  p a y  £ 1 ,7 5 0  p ro s e c u tio n  co s ts . T h e  

p ro s e c u tio n  w a s b ro u g h t b y  th e  D ir e c to r  o f  

P u b lic  P ro s e c u t io n s  (D P P ) , th e  H e a d  o f  th e  

C ro w n  P ro s e c u t io n s  S e rv ic e  w h ic h  is  the  b o d y

re sp o n s ib le  fo r  p ro se cu tin g  po ll*  

D P P  m a in ta in e d  th a t M r .  B ro w  

a tte m p tin g  to  u se  da ta  s to re d  in  

c o m p u te r fo r  a p r iv a te  d e b t c o l 

w ith  w h ic h  he w as a sso c ia te d .

cem e n . T h e  

n  w as u s in g  o r  

a  p o lic e

e c tin g  co m p a n y

T h e  ju d g e m e n t:  u se  o f  d a t^  

b e y o n d  m e re ly  lo o k in g  a t it .

A p p e a l d e c id e d  th a t a c c e ss in g  

o n  a co m p u te r d id  n o t c o n s titu te  

p u rp o se s  o f  s e c tio n  5 (2 )(b ) o f

S e c t io n  5 (2 ) sta tes that:

" A  p e rs o n  in  re sp e c t o f 

e n try  is  c o n ta in e d  in  

n o t -

m e a n s  g o m g

T h e  C o u r t  o f  

<nd v ie w in g  d a ta  

"u se " fo r  th e  

e A c t .tin

the

w h o m  su ch  a n  

re g is te r  s h a ll

(b ) h o ld  a n y  su ch  d a ta , o r  u se  a n y  su ch  

d a ta  h e ld  b y  h im , fo r  a : iy  p u rp o se  o th e r 

th an  the  p u rp o se  o r  p u rp o se s  d e s c r ib e d  

in  th e  e n try ."

T h e  c o u rt c o n s id e re d  th a t fo r  th e  a c cu se d  to  

b re a ch  s e c tio n  5 (2 )(b ), it  w a s n e ce s sa ry  to  ta ke  

som e step s b e yo n d  m e re ly  lo o k in g  a t th e  d a ta  

o n  th e  c o m p u te r s c re e n , to  m a k in g  so m e  u se  o f  

the  in fo rm a tio n  w ith in  th e  o rd in a ry  m e a n in g  o f  

th a t w o rd , fo r  e x a m p le , in  h is  o w n  b u s in e ss .

A c c o rd in g ly , the  C o u r t  a llo w e d  th e  a p p e a l. 

H o w e v e r, a s th e  C o u r t  re c o g n iz e d  th a t its  

in te rp re ta t io n  o f  "u se " in  th is  c o n te x t is  a  p o in t 

o f  p u b lic  im p o rta n ce , it  g a ve  p e rm is s io n  fo r  th e  

D ir e c to r  o f  P u b lic  P ro se c u tio n s  i 

M ills ,  to  a p p e a l to  the  H o u s e  o f  L o rd s . O n  

D e ce m b e r 2 3 rd , the  D P P  re sta te d  h e r ca se  

w h e n  fo rm a lly  re q u e s tin g  p e rm is s io n  to  a p p e a l 

to  the  H o u s e  o f  L o rd s .

T h e  D a ta  P ro te c t io n  R e g is tra r  w a s n o t a 

p a rty  to  th e  ca se . H o w e v e r, a  H o u s e  o f  L o rd s  

d e c is io n  m a y  le a d  th e  R e g is tra r  to  re co m m e n d  

a ch an g e  to  th e  la w .

T h e  C ro w n  P ro s e c u t io n  S e rv ic e  te lls  

Privacy Laws & Business th a t M r .  B ro w n  w il l  

n o t n eed  to  b e  re p re se n te d  n o r  w il l  h e  s u ffe r  a  

p e n a lty  as a  re su lt o f  a n y  a p p e a l to  th e  H o u s e  

o f  L o rd s . I t is  a m a tte r o f  p u b lic  in te re s t th a t 

in te rp re ta t io n  o f  th e  te rm  "u se " in  th e  D a ta  

P ro te c t io n  A c t  sh o u ld  b e  c la r if ie d .
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