
EU H EA D S  OF G O V ER N M EN T  
SU PPO R T AD OPTION OF D A T A  

PROTECTION D R A FT  DIRECTIVE 
BY END OF 1994

The European Union's Heads o f  
Government form ing the European Council 
came to two important conclusions and 
political decisions a t the Corfu Summit in 
June on the basis o f  the Bangemann Group 
report (see page 7). The first was the need fo r  
a common legal framework and, in particular, 
a common position on the Data Protection 
Directive by the end o f 1994. The second was 
the need to establish data protection rules fo r  
the areas, such as judicial and police 
co-operation, which are outside the scope o f  
EU  law.

1. Need for a legal framework
T h e re  is  a  n e e d  fo r  a  c le a r  a n d  s ta b le  le g a l 

fra m e w o rk  in  th e  a re a  o f  d a ta  p ro te c tio n ; 

M e m b e r S ta te s a n d  th e  C o m m u n ity  h a ve  to  

ta ke  r e s p o n s ib ility  fo r  th is . W h e re  th e re  a re  

"p e n d in g "  d ire c t iv e s , th e y  sh o u ld  b e  a d o p ted  

b y  th e  e n d  o f  th e  y e a r. A c c o rd in g  to  th e  Ju n e  

2 1 s t d e c is io n  o f  th e  In te rn a l M a rk e t  C o u n c il o f  

M in is te r s , th e  c o m m o n  p o s it io n  o n  th e  D a ta  

P ro te c t io n  D ir e c t iv e  s h o u ld  b e  a d o p ted  b y  th e  

e n d  o f  th is  y e a r.

T h u s , th e re  is  a  c le a r  p o lit ic a l c o m m itm e n t 

to  p ro c e e d  a t a  fa s te r p a ce . In  lin e  w ith  th is  

c o n c lu s io n , th e  G e rm a n  p re s id e n c y , w h ic h  to o k  

o v e r  in  J u ly  th is  y e a r , is  o rg a n is in g  th e  w o rk  

a n d  th e  m e e tin g s  a t a ll le v e ls  -  th e  W o rk in g  

G ro u p , C O R E P E R  a n d , u lt im a te ly , th e  C o u n c il 

o f  M in is te r s  - in  o rd e r  to  a c h ie v e  the  a d o p tio n  

o f  th e  c o m m o n  p o s it io n  w ith in  th e  se t 

t im e ta b le .

2. Areas outside Community law
In  th e  a rea s o u ts id e  th e  sco p e  o f  C o m m u n ity  

la w , s u ch  as ju d ic ia l a nd  p o lic e  c o -o p e ra tio n , 

th e  ru le s  o n  d a ta  p ro te c tio n  h a v e  to  be  

e s ta b lis h e d  w ith  p a r t ic u la r  a tte n tio n  to  th e  r ig h t  

o f  a c ce ss  and  its  e x e m p tio n s . T h e re  sh o u ld  b e  a 

s in g le  a u th o r ity  to  c o n tro l th e  le v e l o f  d a ta  

p ro te c t io n  in  th e se  a re a s.

A t  th e  m o m e n t, th e re  a re  s e v e ra l 

C o n v e n tio n s  a t g o v e rn m e n ta l le v e l d e a lin g  w ith  

th e se  is su e s , ( fo r  e x a m p le , th e  S ch e n g e n  

A g re e m e n t) , c o v e r in g  im m ig ra tio n , p o lio  

cu s to m s c o -o p e ra tio n . A l l  th e se  ag reem e  

c o n ta in  p ro v is io n s  o n  d a ta  p ro te c tio n , 

s in g le  s u p e rv is o ry  a u th o r ity , c o m p ris in g  

n a tio n a l D a ta  P ro te c t io n  C o m m is s io n e rs , 

sh o u ld  b e  e s ta b lish e d  to  m o n ito r  a ll thesje a re a s .

e a n d  

p n ts  

tus, a  

o f  a ll

cy

- A r t .  

f  T h e

Progress under the Belgian presiderjc

U n d e r  th e  B e lg ia n  p re s id e n c y  ( J u ly  to  

D e ce m b e r 1 9 93 ), th e  se co n d  re a d in g  w£ s 

c o m p le te d  fo r  o n e  th ird  o f  th e  D ir e c t iv e  

1 to  A r t .  9 . T h u s , th e  W o rk in g  G ro u p  o f  

C o u n c il c o v e re d  the  o b je c t iv e s  o f  th e  D i re c t iv e , 

its  s co p e , th e  d e fin it io n s  a n d  g e n e ra l p r in c ip le s  

fo r  se ttin g  u p  da ta  p ro c e s s in g  ( i.e . d a ta  q u a lity  

p r in c ip le s  as e n v isa g e d  b y  th e  C o u n c il e lf 

E u ro p e  C o n v e n t io n  108) a n d  le g a l g ro u n d s  fo r  

p ro c e s s in g . A ls o , p ro g re s s  w a s m ad e  o n  th e  

is su e  o f  s e n s it iv e  da ta  ( A r t .  8 ) and  th e  m e d ia  

e x e m p tio n  (A r t . 9 ).

In  g e n e ra l, m a n y  c o n tro v e rs ia l po in ts; w e re  

c la r if ie d  a n d  so m e  a r t ic le s , su ch  as d e f in it io n s , 

w e re  s im p lif ie d . T h is  re su lte d  in  a b e tte r 

u n d e rs ta n d in g  o f  th e  D ir e c t iv e . T h e  d is c u s s io n  

o n  th e  q u e s tio n  o f  ju r is d ic t io n  and  a p p lic a b ility  

o f  n a tio n a l le g a lis a t io n  ( A r t . 4 ) w a s p o s tp o n e d  

u n t il a la te r  stage , s in c e  th e  n a tio n a l D a ta  

P ro te c t io n  A u th o r it ie s  w h o  w e re  c o n ce rn e d  

a b o u t th is  a r t ic le  w e re  a lre a d y  e x a m in in g  th e  

is su e  and  w a n te d  to  d o  so m e  p re lim in a ry  w o rk  

o n  it .

H o w e v e r, tw o  s ig n if ic a n t  p ro b le m s  W ere  

ra is e d  th a t w il l  h a v e  to  b e  re s o lv e d  o n  a 

p o lit ic a l le v e l a t a la te r stage .

1. Minimum or high level of protection?
S h o u ld  th e  D ir e c t iv e  se t a m in im u m  le v e l o f  

d a ta  p ro te c tio n  and  a llo w  M e m b e r S ta te s to  g o  

b e yo n d  its  p ro v is io n s  to  p ro v id e  fo r  a  h ig h e r  

le v e l o f  p ro te c tio n ?

T h is  is  a  g e n e ra l d ile m m a  fa c in g  m o s t E U  

le g is la t io n . T h e  m a in  a rg u m e n t a g a in s t th is  

a p p ro a ch  is  th a t it  w o u ld  b e  d e tr im e n ta l fo r  th e  

C o m m o n  M a rk e t, s in c e  it  w o u ld  e n d a n g e r th e  

fre e  m o ve m e n t o f  p e rs o n a l d a ta  th ro u g h p u t the  

E U .
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T h e  C o m m is s io n  a d vo ca te s  th a t the  

D ir e c t iv e  should p ro v id e  a  h ig h  le v e l o f  

p ro te c tio n . I t a rg u e s  th a t d a ta  p ro te c tio n  is  a n  

issu e  o f  h u m a n  r ig h ts  w h e re  a  m in im a l 

a p p ro a ch  is  n o t s u ff ic ie n t. F u rth e rm o re , a h ig h  

le v e l o f  d a ta  p ro te c tio n  is  a lre a d y  im p le m e n te d  

in  so m e  M e m b e r S ta te s a n d  th is  a p p ro a ch  is  

fo llo w e d  b y  th e  D ir e c t iv e . T h e  D ir e c t iv e  

sh o u ld  n o t lo w e r  th e  le v e l o f  p ro te c tio n  a lre a d y  

p ro v id e d  b y  n a t io n a l le g is la t io n  a n d  th e  o th e r 

M e m b e r S ta te s w il l  h a v e  to  a c ce p t th is  

s itu a tio n . H o w e v e r, th e  C o m m is s io n  is  aw a re  

th a t th e re  m ig h t b e  p ro b le m s  a n d  d iffe re n c e s  in  

in te rp re ta t io n  a n d  th e se  w il l  h a v e  to  b e  re so lv e d  

b y  c o m m o n  a c tio n  o n ce  th e  D ir e c t iv e  is  

im p le m e n te d .

O th e rs  a rg u e  fo r  b o th :

• a h ig h  le v e l o f  p ro te c tio n  and
• a h ig h  le v e l o f  h a rm o n is a tio n ,

O n  th is  is su e , as w e ll as o n  m a n y  o th e rs , 

th e re  is  a  double blocking minority. S o m e  

M e m b e r S ta te s fa v o u r  e ith e r:

• a lo w e r  le v e l o f  p ro te c tio n  or
• a lo w e r  le v e l o f  h a rm o n is a tio n  o f  n a t io n a l

T h is  is su e  h as y e t to  b e  re s o lv e d , a lth o u g h  

th e re  h as b e e n  som e p ro g re s s  in  n e g o tia tio n s  

and  th e  s itu a tio n  is  m u ch  c le a re r  th a n  b e fo re .

s in c e  th e  fo rm e r c a n n o t b e  a c h ie v e d  w ith o u t 

the  la tte r.

le g is la t io n .

PROCEDURE FOR THE DIRECTIVE’S ADOPTION

The Data Protection Directive was proposed by the Commission in 1990 on the basis of Art. 100A 
of the Treaty which provides for the harmonisation of national legislation in the internal market. 
Although the Commission has the exclusive power to propose EU legislation on matters within the 
framework of Community law, it is the Council of Ministers which ultimately has to adopt the Directive 
by a qualified majority. However, before adoption, the Directive was subject to the scrutiny of the 
Economic and Social Committee and the European Parliament. The former gave its opinion in 1991 
and the latter in March 1992. Subsequently, the Commission amended its proposal in October 1992 
(PL&B Dec ’92 p.2).

The next step is the adoption of a common position in the Council of Ministers by the Member 
States’ representatives. However, since the Directive was proposed, the Maastricht Treaty introduced 
some changes in the EU legislative process giving the European Parliament greater involvement in 
the legislative machinery. Thus, the Data Protection Directive now falls under the so-called 
Co-operation Procedure. This means that the common position, as adopted by the Council of 
Ministers, has to go to the European Parliament for a second reading and then back to the 
Commission and the Council. If there is no agreement between the European Parliament and the 
Council, a conciliation group will be established to adopt the text.

There is no time limit on the Council of Ministers to adopt a common position. However, once it is 
adopted and passed to the European Parliament, the subsequent stages in the Co-operation 
Procedure all have a deadline which together cannot exceed a year.

At the moment, the Member States are in the process of adopting a common position. Since 
October 1992, when the revised text of the Directive was submitted by the Commission, the Council 
of Ministers has been working on its adoption.

Initially, this was done at the Working Group level. The first stage (known as the first re a d in g ) was 
held in the Council under the UK and Danish presidencies. There, Member States' delegations had an 
opportunity to ask questions, analyse and clarify the text of the Directive article by article and state 
their position.

The negotiating process, in which a compromise is reached, starts only with the second and the 
third readings. The purpose of the second reading is to arrive at solutions for the problems put 
forward by Member States and the third reading serves to resolve any outstanding points of 
disagreement which have not been satisfactorily concluded in the article by article discussions.

The first reading of the Directive took place under the UK and Danish presidencies - each of which 
is for 6 months - (PL&B Dec. 1993 pp. 2-5). The second reading, and hence the negotiating process, 
started under the Belgian and continued under the Greek presidency.
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T h is  is  o n e  o f  th e  issu e s  w h ic h  c a n n o t b e  se ttle d  

in  th e  se co n d  re a d in g  (a t th e  W o rk in g  G ro u p  

le v e l)  b u t m ig h t h a v e  to  g o  to  a  h ig h e r  p o lit ic a l 

le v e l fo r  re s o lu tio n .

2. Manual files
T h e  c o n tro v e rs ia l is su e  o f  w h e th e r m a n u a l 

f ile s  s h o u ld  b e  c o v e re d  b y  th e  D ir e c t iv e  is  s t ill 

o n  th e  ag e n d a . I t is  a v e ry  s e n s it iv e  q u e s tio n  fo r  

so m e  M e m b e r S ta te s , su ch  as th e  U K ,  I re la n d  

and  D e n m a rk .

In  a n  a ttem p t to  m a ke  it  e a s ie r fo r  the  

M e m b e r S ta te s w h e re  m a n u a l f ile s  a re  

c u r re n t ly  o u ts id e  th e  sco p e  o f  d a ta  p ro te c tio n  

le g is la t io n , it  h a s b e e n  su g g e ste d  th a t th e  da ta  

p ro te c tio n  p r in c ip le s  fo r  m a n u a l f ile s  c o u ld  b e  

im p le m e n te d  in  su ch  a w a y  th a t th e  co s ts  w il l  

b e  a c c e p ta b le  to  th e ir  o rg a n is a tio n s  a n d  s o c ie ty  

as a w h o le .

T h o se  o p p o se d  to  th e  in c lu s io n  o f  m a n u a l 

f ile s  in  th e  s co p e  o f  th e  D ir e c t iv e  p u t fo rw a rd  

th e  fo llo w in g  a rg u m en ts:

1. T h e re  is  n o  e v id e n c e  th a t th e re  a re  da ta  

p ro te c tio n  p ro b le m s  in  th is  a rea .

2 . T h e re  a re  n o  p ro b le m s  w ith  th e  tra n s fe r 

o f  m a n u a l f ile s  a c ro s s  n a tio n a l b o rd e rs .

3 . E x te n d in g  p ro te c tio n  to  m a n u a l f ile s  

w o u ld  b e  v e ry  c o s t ly  fo r  o rg a n isa tio n s .

T h e se  c r it ic is m s  h a v e  b e e n  m e t w ith  

c o u n te r-a rg u m e n ts  b y  o th e r M e m b e r S ta te s and  

th e  C o m m is s io n .

1. T h e re  is  h ig h  r is k  o f  c ir c u m v e n tio n  o f  

th e  le g is la t io n  i f  n o n -au to m a ted  m eans 

o f  p ro c e s s in g  a re  n o t c o v e re d  in  the  

D ir e c t iv e . T h e re  h a v e  a lre a d y  b e e n  

su ch  ca se s , in c lu d in g  in  th e  U K .

2 . T h e re  a re  p o te n t ia l p ro b le m s  w ith  

tra n s b o rd e r f lo w s  o f  m a n u a l f ile s , s in c e  

som e  stage s o f  th e se  tra n s fe rs  c a n  b e  

m a n u a l a n d  o th e r au to m a ted .

3 . T h e  q u e s tio n  o f  c o s t h a s to  b e  d e a lt 

w ith , a n d  th e  b e s t w a y  to  d o  so  is  to  

e n v is a g e  a  tra n s it io n a l p e r io d  in  w h ic h  

m a n u a l f ile s  w il l  b e  m ad e  c o m p a tib le  

w ith  th e  D ir e c t iv e  as th e y  a re  b e in g  

u se d . O n e  o f  th e  su g g e s tio n s  u n d e r th e  

B e lg ia n  p re s id e n c y  w a s th a t in c lu s io n

sco p e

ity

o f  m a n u a l f ile s  w ith in  th e  

D ir e c t iv e  s h o u ld  ta ke  p la c e  in

T h e re  is  a lre a d y  a q u a lif ie d  m a jo r i 

C o u n c il in  fa v o u r  o f  c o v e r in g  m a n u a l 

th e  d ra ft D ir e c t iv e . T h is  m ean s th a t a  

h as to  b e  fo u n d  fo r  M e m b e r S ta te s w ii 

d if f ic u lt ie s  in  e x te n d in g  d a ta  p ro te c tio n  

m a n u a l f ile s  in  o rd e r  to  ease  th e  ta sk

o f  th e  

s tag e s.

in  th e  

f ile s  in  

s o lu t io n

th

for

Progress in COREPER

U n d e r th e  B e lg ia n  p re s id e n c y  th e re  w a s a lso  

a  p re lim in a ry  d is c u s s io n  o n  th e  D ir e c t  v e  a t th e  

a m b a ssad o r le v e l - in  th e  C o m m itte e  o f  

P e rm a n e n t R e p re se n ta tiv e s  ( C O R E P E R  

is  a m o re  p o lit ic a l d is c u s s io n  and  is  th e  

stage  b e fo re  th e  D ir e c t iv e  is  d is c u s se d  

m in is te r ia l le v e l in  th e  C o u n c il.  T h e  dfe 

g a v e  th e ir  su p p o rt fo r  th e  D ir e c t iv e  an|d its  a im  

to  g o  b e yo n d  th e  C o u n c il o f  E u ro p e  

C o n v e n tio n  10 8 , w h ic h  b y  it s e lf  w o u ld  

g u a ran tee  fre e  c ir c u la t io n  o f  d a ta  betw ie i 

E U  M e m b e r S ta te s .

to

th em .

.). T h is  

la s t 

at

le g a tio n s

n o t

:en the

T h e  q u e s tio n  o f  th e  c o s t o f  the  D ir e c t iv e  

w a s ra is e d  a n d  m o s t d e le g a tio n s  c o n fu m e d  th a t 

th e  co s t w o u ld  n o t b e  h ig h e r  th an  a t p re se n t 

u n d e r n a tio n a l le g is la t io n  a n d , a n y w a y , a  

s lig h t ly  h ig h e r  c o s t is  a ffo rd a b le .

T h e  q u e s tio n  o f  a m in im a l p ro te c tio n  

D ir e c t iv e  w as n o t d is c u s se d  as it  w a s 

c o n s id e re d  to  b e  a t to o  e a r ly  a stage .

Progress under the Greek presidency

T h e  G re e k  p re s id e n c y  (Ja n u a ry  to  Ju n e  

1994 ) w as v e ry  k e e n  to  m a ke  p ro g re s s  o n  the  

d ra ft D ir e c t iv e  and  c o v e re d  a ll th e  re m a in in g  

A r t ic le s  in  th e  se co n d  re a d in g . T h e  G re e k  

a p p ro a ch  w as s lig h t ly  d iffe re n t  fro m  t jie  

p re v io u s  o n e s . T h e  d is c u s s io n  w a s 

co n ce n tra te d  o n  th e  m a in  is su e s  a n d  p re s su re  

w as e x e rte d  o n  th e  M e m b e r S ta te s ' d e le g a tio n s  

to  fo rc e  a  re s o lu tio n . F in a lly ,  G re e c e  h a s a 

s p e c ia l in te re s t in  se e in g  th e  d ra ft D ir e c t iv e  

ad o p ted  q u ic k ly , s in c e  G re e c e , w ith  I ta ly , is  

o n e  o f  th e  la s t tw o  re m a in in g  E U  c o u n tr ie s  

w ith o u t da ta  p ro te c tio n  le g is la t io n  and  its  

g o v e rn m e n t w is h e s  to  p ro p o se  a  n a t io n a l la w  in  

lin e  w ith  th e  D ir e c t iv e .
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Sensitive data

T w o  m a in  is su e s  w e re  d is c u s se d  in  re la t io n  

to  s e n s it iv e  da ta :

1. S h o u ld  th e  p ro v is io n  fo r  s e n s it iv e  da ta  

b e  a m in im u m  o n e  o r  n o t?  In  o th e r 

w o rd s , c a n  a n y  o th e r c a te g o ry  o f  

p e rs o n a l d a ta , not s p e c if ic a lly  lis te d  in  

th e  D ir e c t iv e , b e  c o n s id e re d  to  be  o f  a  

s e n s it iv e  n a tu re ?  Is th e re  a n y  se n s it iv e  

d a ta , o th e r th a n  th a t lis te d  in  th e  

D ir e c t iv e , w h o se  p ro c e s s in g  sh o u ld  be  

c o m p le te ly  p ro h ib ite d ?  A lth o u g h  these  

is su e s  h a v e  n o t b e e n  c o m p le te ly  

re s o lv e d , M e m b e r S ta te s c o u ld  n o t f in d  

m a n y  e x a m p le s  o f  s e n s it iv e  d a ta  w h ic h  

a re  n o t a lre a d y  c o v e re d  b y  A r t .  8 .

2 . T h e  m a in  d e ro g a tio n  fro m  th e  

p ro v is io n s  o n  s e n s it iv e  da ta  

(A r t.8 (2 ) ( c ) ) , as e n v isa g e d  b y  the  

C o m m is s io n , p o se s p ro b le m s  fo r  som e 

M e m b e r  S ta te s . T h e  d e ro g a tio n  a p p lie s  

in  ca se s o f  p ro c e s s in g  w h e re  th e re  is  n o  

m a n ife s t in fr in g e m e n t o f  in d iv id u a ls ' 

p r iv a c y . T h is  a p p ro a ch  is  n o t fa v o u re d  

b y  som e  M e m b e r S ta te s w h o  b e lie v e  

th a t th e  n a tu re  o f  s e n s it iv e  d a ta  is  so 

s p e c ia l th a t it  s h o u ld  n o t b e  p ro ce sse d  

a t a ll.  C o n s e q u e n tly , c o n s id e ra t io n  w as 

g iv e n  to  re p la c in g  th is  p ro v is io n  and  

a llo w in g  fo r  d e ro g a tio n  in  som e  

s p e c if ic  a re a s , su ch  as h e a lth  and  

e m p lo y m e n t.

Notification o f the individual at the time 
o f collection

T h e  p ro v is io n  e s ta b lis h in g  a  d u ty  o n  the  da ta  

c o n tro lle r  to  in fo rm  da ta  su b je c ts  a b o u t da ta  

p ro c e s s in g  a t th e  t im e  o f  d a ta  c o lle c t io n  and  

a b o u t th ir d  p a r ty  d is c lo s u re s  w as a n o th e r 

c o n te n tio u s  is su e .

S o m e  M e m b e r S ta te s re g a rd  th is  d u ty  as 

m u ch  to o  h e a v y  a b u rd e n  fo r  th e  da ta  

c o n tro lle r . T h e y  a re  in  fa v o u r o f  reducing th e  

am o u n t o f  in fo rm a tio n  g iv e n  to  da ta  su b je c ts  b y  

c o n f in in g  it  to  the  p u rp o se  o f  th e  da ta  

p ro c e s s in g .

A  s m a lle r  n u m b e r o f  M e m b e r S ta te s d o  n o t 

see a n e e d  fo r  su ch  a p ro v is io n  and  a rg u e  th a t

th is  is  a lre a d y  c o v e re d  b y  th e  p r in c ip le  o f  f a ir  

c o lle c t io n  o f  d a ta  as e n v isa g e d  in  A r t .  6  o f  the  

d ra ft D ir e c t iv e . E v e n  th e n , th e  p re c is e  m e a n in g  

o f  fair collection s t il l h a s to  b e  e s ta b lis h e d  an d  

som e M e m b e r S ta te s w o u ld  lik e  to  see m o re  

g u id a n ce  o n  th e  in te rp re ta t io n  o f  th is  p r in c ip le .

T h is  w il l  p ro b a b ly  b e  a n  a re a  w h e re  a 

c o m p ro m ise  has to  b e  m ad e . H o w e v e r, th e  

c o m p ro m ise  is  n o t g o in g  to  b e  o n  th e  p r in c ip le  

o f  fa ir  c o lle c t io n , b u t o n  th e  w a y  it  is  g o in g  to  

be  im p le m e n te d  in  a  h a rm o n ise d  m a n n e r.

Data subjects' rights

T h e  r ig h ts  o f  d a ta  su b je c ts , a s e n v isa g e d  b y  

the  d ra ft D ir e c t iv e , w e re  n o t d isp u te d , e x ce p t 

fo r  th e  r ig h t  o f  in d iv id u a ls  to  k n o w  th e  lo g ic  

fo llo w e d  b y  au to m a ted  d a ta  p ro c e s s in g . B e in g  a 

n o v e lty  fo r  th e  m a jo r ity  o f  M e m b e r S ta te s , th is  

p ro v is io n  is  s t il l a n  issu e  fo r  d is c u s s io n . 

A lth o u g h  som e M e m b e r S ta te s w o u ld  lik e  to  

see th is  p ro v is io n  p la c e d  to g e th e r w ith  th a t o n  

d e c is io n s  b ased  o n  au to m a te d  d a ta  p r o f ilin g , 

the  m a jo r ity  ag ree  th a t tw o  se p a ra te  p ro v is io n s  

a re  n e ce s sa ry . T h e  re a so n  is  th a t s in c e  

p ro c e s s in g  h as b e co m e  so  c o m p le x , th e  

in fr in g e m e n t o f  p r iv a c y  c a n n o t b e  lim ite d  o n ly  

to  ca ses w h e re  p ro c e s s in g  h a s re su lte d  in  a 

d e c is io n  b a sed  o n  an  a u to m a te d  p e rs o n a lity  

p r o f ile  o f  a da ta  su b je c t.

T h e  o th e r r ig h ts  o f  d a ta  su b je c ts , e s p e c ia lly  

the  r ig h t  to  k n o w  th e  o r ig in  o f  d a ta , w il l  

re m a in . T h u s , da ta  su b je c ts  w il l  h a v e  th e  r ig h t 

to:

• g a in  a cce ss to  p e rs o n a l in fo rm a tio n  o n  

th em ,

• in fo rm a tio n  o n  th e  lo g ic  u se d  in  a u to m a te d  

p ro c e s s in g ,

• in fo rm a tio n  a b o u t the  so u rce s  o f  d a ta , an d

• h a v e  a th ird  p a rty  n o t if ie d  o f  a c o rre c t io n  

o r  a d e le tio n  o f  d a ta .

T h is  co n se n su s m ean s th a t th e re  is  lik e ly  to  

b e  a h ig h  le v e l o f  h a rm o n is a tio n  and  p r iv a c y  in  

th e  a re a  o f  d a ta  su b je c ts ' r ig h ts  in  th e  f in a l te x t 

o f  th e  D ire c t iv e .
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O n  n o t if ic a t io n  ( re g is tra tio n ) , a ll M e m b e r 

S ta te s a g re e  th a t th e re  sh o u ld  b e  som e so rt o f  

re g is tra t io n  o f  p ro c e s s in g  a c t iv it ie s . H o w e v e r, 

th e re  is  d isa g re e m e n t as to  th e  fo rm  in  w h ic h  

th is  s h o u ld  ta ke  p la c e . T h u s , th e re  a re  tw o  

m a in  a p p ro a ch e s  b a sed  o n  n a t io n a l le g is la t io n :

1. T h e re  sh o u ld  b e  a  specific list o f  d a ta  

p ro c e s s in g  o p e ra tio n s  fo r  w h ic h  

re g is tra t io n  is  n e ce s sa ry ,

2 . All processing activities sh o u ld  b e  

n o t if ie d , in  p r in c ip le . H o w e v e r, th e  

s u p e rv is o ry  a u th o r ity  m a y , in  a d v a n ce , 

s p e c ify  th e  a rea s and  c o n d itio n s  to  b e  

f u lf ille d  in  o rd e r  fo r  th em  to  f a ll w ith in  

a  s p e c if ic  c a te g o ry  o f  d a ta  p ro c e s s in g  

fo r  w h ic h  re g is tra t io n  is  n o t n e ce ssa ry .

A t  th e  m o m e n t, it  is  n o t c le a r  w h a t the  

s o lu t io n  w il l  b e . In  a n y  ca se , th e  fo llo w in g  

is su e s  h a v e  to  b e  ta k e n  in to  a c co u n t w h e n  

d e c id in g  o n  th e  b e st w a y  to  re g u la te  

re g is tra t io n :

• T h e re  a re  Member States with no or little 
experience o f resolving concrete data 
protection problems identified through 
registration. F o r  e x a m p le , th e  da ta  

p ro te c t io n  la w s  in  P o r tu g a l, B e lg iu m  and  

S p a in  h a v e  n o t y e t b e co m e  fu lly  

o p e ra t io n a l, h e n ce , th e se  c o u n tr ie s  la c k  

p ra c t ic e  a n d  e x p e rie n c e . F u rth e rm o re , I ta ly  

a n d  G re e c e  h a v e  y e t to  p a ss da ta  p ro te c tio n  

le g is la t io n .

• T h e  sy s te m  o f  a specific list o f cases where 
registration is necessary is  in te re s tin g  

b e ca u se  it  is  p o s s ib le , in  a d v a n ce , to  

id e n t ify  th e  m o s t p ro b le m a tic  a rea s. 

H o w e v e r , th e  m a in  d isa d v a n ta g e  is  th a t th is  

sy s te m  d o e s  n o t a llo w  fo r  n ew  te c h n o lo g ie s  

and  d e v e lo p m e n ts  in  th e  a re a  o f  d a ta  

p ro te c tio n , s in c e  th e  le g is la t io n  is  u n a b le  to  

fo re se e  fu tu re  p ro b le m s  and  issu e s.

• In  a ll th e  M e m b e r S ta te s , e v e n  in  th o se  

w h e re  th e re  is  lit t le  o f f ic ia l n o t if ic a t io n  o r  

re g is tra t io n , m u ch  p re lim in a ry  w o rk  is  

d o n e , in  p ra c t ic e , w ith  contacts made 
between the data controller and the 
supervisory authority. T h e se  co n ta c ts  d o  

n o t n e c e s s a r ily  re la te  to  n o t if ic a t io n , b u t to

Notification to supervisory authorities o th e r is su e s , su ch  as n e w  le g is la t iv e  

p ro p o s a ls  o r  a d m in is tra tiv e  d e c is io n s . A l l  

E U  c o u n tr ie s  a re  fa m ilia r  w ith  th ese  

p ro c e d u re s , e ith e r in fo rm a l o r  w r itte n  in to  

th e  la w , fo r  p re lim in a ry  d is c u s s io n s  a n d  

a n a ly s is  o f  n e w  d e v e lo p m e n ts . T h u s , the  

sy s te m  ad o p te d  in  th e  D ir e c t iv e  s h o u ld  

a llo w  fo r  th e se  co n ta c ts  in  s p e c if ic  a re a s 

p r io r  to  se ttin g  u p  da ta  p ro c e s s in g  

a c t iv it ie s .

Transfers o f personal data outside the EU

T h e  p r in c ip le  s t il l  re m a in s  th a t p e rs o n a l d a ta  

m a y  o n ly  b e  tra n s fe rre d  to  c o u n tr ie s  o it s id e  th e  

E U  w h ic h  p ro v id e  fo r  a n  adequa te  le v e l o f  

p ro te c tio n . H o w e v e r, th e re  a re  e x e m p tio n s  to  

th is  ru le  and  th e  lis t  is  n o t g o in g  to  b e  re d u ce d . 

T w o  p a r t ic u la r  a rea s h a v e  b e e n  th e  su b je c t o f  

d eba te .

1 .

2.

S h o u ld  th e  da ta  s u b je c t 's  consen  

s u ff ic ie n t  to  a llo w  tra n s fe rs  to  c o u n tr ie s  

w ith o u t an  adequa te  le v e l o f  da 

p ro te c tio n ?

W h a t s h o u ld  b e  d o n e  w h e n  th e re  

c o n tra c t b e tw e e n  th e  d a ta  c o n tr  

a n d  a n o th e r p e rs o n  in  th e  in ter* :s 

d a ta  su b je c t, w h o  is  n o t a p a rty  i 

c o n tra c t?

tit b e

lajta

e is  a  

r jo lle r  

s ts  o f  a 

to  the

T h e  p ro c e d u ra l is su e s  c o n c e rn in g  th e  

re la t iv e  re s p o n s ib ilit ie s  o f  M e m b e r S ta te s an d  

th e  E U  w il l  h a v e  to  be  c la r if ie d  a n d  m ad e  m o re  

p re c is e . It is  c le a r  th a t it  is  fo r  th e  M e m b e r 

S ta te s to  a llo w  o r  re fu se  a  p a r t ic u la r  tra n s fe r  o f  

p e rs o n a l d a ta  to  a  th ird  c o u n try . H o w e v e r, a  

g e n e ra l d e c is io n , ta ke n  a t th e  E U  le v e l, is  

re q u ire d  to  d e fin e  a co m m o n  p o lic y  fo r  fu tu re  

tra n s fe rs . T h u s , th e  ro le s  o f  M e m b e r S ta te s and  

th e  C o m m u n ity  w o u ld  be  m o re  p re c is e  

d e fin e d  in  the  f in a l te x t.

Codes o f conduct

T h e re  w e re  n o  p a r t ic u la r  p ro b le m s  

re g a rd in g  co d e s  o f  co n d u c t. Im p le m e n ta tio n  o f  

th e  p ro c e d u re  in  th e  d ra ft D ir e c t iv e  w iljl b e  

o p t io n a l fo r  th e  M e m b e r S ta te s .
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There has been some discussion regarding 
the powers of the national supervisory 
authorities. The following powers were 
discussed:
• investigation,
• effective intervention in data users' 

operations, which could vary from one 
Member State to another depending on 
their constitutional provisions,

• bringing legal proceedings,
• handling complaints.

The essential political problem which has to 
be addressed is the nature and the extent of 
each supervisory authority's independence.
This is a particular problem in Germany 
because of its constitutional provisions. The 
most important question is the extent of the 
supervisory authorities' independence in 
practice.

Working Group and rule-making powers o f 
the Commission

The advisory Working Group, comprising 
of national Data Protection Commissioners, 
does not seem to raise problems.

On the other hand, the provisions on the 
rule-making powers of Commission in order to 
enforce the Directive has been a subject of 
much criticism. The final text should clarify the 
particular areas which the Commission would 
have power to regulate. Member States are 
deeply concerned about the way in which they 
could effectively control the Commission when 
it is exercising its rule-making powers to 
enforce the Directive. This is also a political 
issue and will have to be resolved at a higher 
level.

In the light of new developments under the 
Maastricht Treaty, there is an on-going debate 
on the way in which the European Parliament 
could exercise control over the Commission's 
rule-making powers. This debate has been 
common for all post-Maastricht Directives. It 
is not specific to this initiative and solutions 
will be found on a general level soon.

Supervisory authorities

The main questions were raised at the 
ambassador level (COREPER) at the beginning 
of June. The Greek presidency submitted its 
report to the Council on the progress of the 
Directive in mid-June, when the Council held a 
political debate about the necessity of the 
Directive, the level of protection and the 
timetable. It became clear that, apart from a 
few Member States which are reluctant to have 
a Directive with too much detail due to the high 
cost, a majority of Member States confirmed 
the following:
• the Directive should provide for a high 

level of protection and be more detailed 
than Council of Europe Convention 108,

• the adoption of the Directive is urgent and 
the remaining issues will have to be 
decided at a political level.

In the meantime, there has been some 
discussion in the EU on the Commission's 
White Paper on Growth, Competition and 
Employment. In this paper, the Commission 
stressed the need for a stronger policy in order 
to tackle these issues and, specifically, the need 
to develop in the area of information networks. 
The Commission asked for a clear and stable 
legal framework on two particular issues - 
intellectual property and data protection.

Regarding the issues of the information 
society and the information infrastructure, a 
high level group was especially established - 
the Bangemann Group, chaired by the EU 
Industry Commissioner, Martin Bangemann. It 
submitted its report at the European Council 
Summit in Corfu on 24th June this year.

One of the conclusions in this report is that 
the EU should treat this issue as a matter of 
urgency, as it is a prerequisite for an 
information society policy that the EU plans to 
adopt.

This report, written by PL&B consultant, 
Bojana Bellamy, is an edited version of the 
presentation given by Marie Georges,
Expert, D.G. 15, European Commission, at 
the Privacy Laws & Business 7th Annual 
Conference, Cambridge in July 1994.

The future
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