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Belgium passes four decrees 
complementing the 1992 Act

In February and M arch this year Belgium 
passed four Royal Decrees which details the 
provisions of the Act on the Protection of 
Privacy Regarding the Processing of Personal 
Data of 8th December 1992 (PL&B June 1993, 
p.8). The four Decrees regulate in more detail 
conditions for processing of sensitive data; 
conditions for processing of judicial/crim inal 
conviction and related data; data controllers' 
duty to notify data subjects; and registration 
fees. The Decrees entered into force on 1st of 
M arch this year.

Sensitive data decree
T h e  A c t  o f  1 9 92  p r o v id e s  th a t p ro c e s s in g  o f  

s e n s it iv e  d a ta  is  o n ly  p e rm it te d  fo r  su ch  p u rp o se s  

as la id  d o w n  b y  la w  o r  o th e r  s ta tu to ry  in s t ru m e n t. 

T h e  A c t  le a v e s  i t  to  a  s p e c ia l D e c re e  to  p r o v id e  

s p e c ia l c o n d it io n s  w h e re  p ro c e s s in g  o f  s e n s it iv e  

da ta  is  a l lo w e d .

S e n s it iv e  da ta  is  d e f in e d  in  A r t .  6  o f  the  

B e lg ia n  A c t  as p e rs o n a l d a ta  re g a rd in g  ra ce , 

e th n ic  o r ig in s ,  s e x u a l b e h a v io u r ,  b e lie f s ,  p o l i t ic a l ,  

p h i lo s o p h ic a l o r  r e l ig io u s  o p in io n s ,  m e m b e rs h ip  o r  

a  trad e  u n io n  o r  h e a lth  in s u ra n c e  o rg a n is a t io n .

T h e  s e n s it iv e  d a ta  D e c re e  p ro v id e s  f o r  s p e c ia l 

c a se s  a n d  c o n d it io n s  in  w h ic h  p ro c e s s in g  o f  

v a r io u s  c a te g o r ie s  o f  s e n s it iv e  da ta  is  p e rm it te d . 

T h e re  a re  tw o  g ro u p s  o f  these  cases:

1. c a se s  o f  general authorisation w h ic h  a p p ly  

to  p ro c e s s in g  o f  a l l  c a te g o r ie s  o f  s e n s it iv e  

da ta ;

2 . c a se s  o f  specific authorisation w h ic h  a p p ly  

o n ly  to  p ro c e s s in g  o f  p a r t ic u la r  c a te g o r ie s  

o f  s e n s it iv e  d a ta .

Generally perm itted processing
P ro c e s s in g  o f  s e n s it iv e  da ta  w i l l  b e  a l lo w e d  in  the 

f o l lo w in g  ca ses :

•  i t  is  n e c e s sa ry  f o r  c o m p ly in g  w it h  a  le g a l 

o b l ig a t io n ;

•  i t  is  n e c e s s a ry  f o r  c o m p ly in g  w it h  an  

o b l ig a t io n  im p o s e d  b y  la w s  o f  the  c o u n tr ie s  

w h ic h  a re  p a r t ie s  to  the  C o u n c i l  o f  E u ro p e  

C o n v e n t io n  o n  P r o te c t io n  o f  P e r s o n a l D a ta

1981 ,  w h ic h  e n su re s  an  e q u iv a le n t  le v e l o f  

p ro te c t io n ;

•  i t  is  n e c e s sa ry  f o r  ta k in g  a  d e c is io n  a t the  

re q u e s t o f  a  da ta  su b je c t;

•  i t  is  n e c e s sa ry  f o r  p r o v id in g  a  s e n d e e  in  

fa v o u r  a n d  o n  re q u e s t o f  a  da ta  su b je c t;

•  i t  is  n e c e s sa ry  f o r  s a t is fy in g  a  le g it im a te  

in te re s t  o f  a  da ta  su b je c t  a n d  the  p u rp o se  o f  

p ro c e s s in g  is  to  p r o v id e  h im /h e r  w it h  a  re a l 

a d van tage . In  th is  ca se , the  da ta  su b je c t  h a s  to  

b e  n o t if ie d  o f  the  p ro c e s s in g  o f  s e n s it iv e  data;

•  the  da ta  su b je c t  h a s  co n se n te d  to  p ro c e s s in g  o f  

s e n s it iv e  da ta  in  w r it in g ,  a f te r  he  h a s  b e en  

n o t if ie d  o f  the  p ro c e s s in g .

Special cases of perm itted processing
T h e se  a re  the  ca se s  w h e re  c irc u m s ta n c  e s  m a k e  i t  

p e rm is s ib le  to  p ro c e s s  p a r t ic u la r  c a te g o r ie s  o f  

s e n s it iv e  data . P ro c e s s in g  o f  the  fo l lo w in g  

c a te g o r ie s  o f  s e n s it iv e  da ta  w i l l  be  a llo w e d :

•  da ta  r e la t in g  to  racial or ethnic origins, 
p r o v id in g  the p u rp o se  o f  p ro c e s s in g  is  

id e n t i f ic a t io n  o f  d a ta  su b je c ts  o r  e l im in a t io n  o f  

d is c r im in a t io n ;

•  da ta  r e v e a lin g  sexual life, p r o v id in g  

p ro c e s s in g  is  c a r r ie d  o u t  f o r  m ed ic  a l p u rp o se s  

w it h in  a p p ro p r ia te  in s t itu t io n s  a n d  the  da ta  

re la te s  to  p a t ie n ts  a n d  c lie n t s  o f  th a t 

in s t itu t io n s , o r  to  o th e r  p e rs o n s  m e n t io n e d  b y  

th o se  p a t ie n ts  o r  c lie n ts ;

•  da ta  re v e a lin g  political, philosophical or 
religious opinions or activities, or trade union 
or insurance organisation membership, 
p r o v id in g  da ta  c o n t r o l le r  is  a  p o l i t i c a l  p a r ty ,  a 

p h ilo s o p h ic a l o r  a  r e l ig io u s  o rg a n is a t io n , tra d e  

u n io n  o r  in su ra n ce  o rg a n is a t io n  o r  th e  da ta  

su b je c t is  a  p u b l ic  f ig u re ;

•  da ta  n e c e s sa ry  f o r  opinion polls, p r o v id in g  the 

da ta  su b je c t  h a s  co n se n te d  a n d  d a t i  h a s  b e en  

a n o n y m is e d  w it h in  s ix  m o n th s  o f  c o lle c t io n .

The need for additional guarantees
T h e  D e c re e  e x p l ic i t ly  sta tes th a t s e n s it iv e  p e rs o n a l 

da ta  c a n n o t  be  u se d  in  th e  c o n te x t  o f  p ro c e s s in g  

fo r  re c ru itm e n t  a n d  jo b  p ro m o t io n  p u rp o se s . 

H o w e v e r ,  th is  d a ta  c a n  s t i l l  be  p ro c e s s e d  i f ,  du e  

to  the  n a tu re  o f  a  jo b  o r  its  p o s it io n ,  t i e  da ta  

re p re sen ts  a  fu n d a m e n ta l c r i t e r io n  f o r  r e c ru itm e n t  

o r  p ro m o t io n .  A ls o ,  th e re  a re  n o  re s t r  ic t io n s , 

o th e r  th en  tho se  l in k e d  to  the  p u rp o se  o f  d a ta , f o r  

p ro c e s s in g  o f  s e n s it iv e  da ta  w h ic h  h a s  b e e n

Page 2Privacy Laws &  Business Newsletter
June 1995



c o m m u n ic a te d  sp o n ta n e o u s ly  and  in  w r it in g  b y  

da ta  su b je c ts  th e m se lv e s .

T h e  D e c re e  p r o v id e s  f o r  c e r ta in  te c h n ic a l and  

o rg a n is a t io n a l m e a su re s  w h ic h  h a v e  to  be  ta ke n  b y  

da ta  c o n t r o l le r s  in  the  c o u rs e  o f  th e ir  le g it im a te  

p ro c e s s in g  o f  s e n s it iv e  da ta . T h u s :

•  a  da ta  c o n t r o l le r  h a s  to  s p e c if ic a l ly  appoint 
w it h in  the  o rg a n is a t io n  e m p lo y e e s  w h o  a re  

in v o lv e d  in  p ro c e s s in g  o f  s e n s it iv e  da ta  and  

h a ve  a  list o f these persons, a v a ila b le  fo r  

in s p e c t io n  b y  the da ta  su b je c t  a n d  the 

C o m m is s io n  fo r  P ro te c t io n  o f  P e rs o n a l 

P r iv a c y ;

•  e v e r y  e m p lo y e e  in v o lv e d  in  p ro c e s s in g  

s e n s it iv e  da ta  ha s to  b e  su b je c t  to  a  duty o f  
confidence, d e r iv in g  e ith e r  f r o m  a  le g a l 

o b l ig a t io n ,  s e lf - r e g u la to ry  in s t ru m e n ts  o r  

c o n tra c ts ;

•  p r e l im in a r y  declaration o f processing activities 
has to  in c lu d e  m e n t io n  o f  the  le g a l o r  o th e r  

s ta tu to ry  b a s is  p e rm it t in g  p ro c e s s in g  o f  

s e n s it iv e  da ta .

Decree on duty to notify data subjects
T h e  B e lg ia n  A c t  in  A r t .  9  re q u ire s  a da ta  

c o n t r o l le r  to  n o t if y  a  da ta  su b je c t o f  the  

p ro c e s s in g  o f  p e rs o n a l da ta  w h e n  da ta  is  p ro c e s se d  

fo r  the  f i r s t  t im e . T h is  n o t if ic a t io n  has to  in c lu d e  

in fo rm a t io n  abou t: the  id e n t ity  o f  the  c o n t ro l le r ,  

the  le g a l p r o v is io n  a u th o r is in g  the c o l le c t io n  o f  

da ta , the  p u rp o se  o f  p ro c e s s in g , the  p o s s ib i l i t y  to  

o b ta in  su p p le m e n ta ry  in fo rm a t io n  f r o m  the p u b l ic  

re g is te r , a n d  the da ta  s u b je c t 's  r ig h t  o f  a cce ss  and  

r e c t i f ic a t io n .  N o t i f ic a t io n  is  n o t n e ce s sa ry  w h e re  a 

da ta  su b je c t  h a s  b e e n  in fo rm e d  o f  the  a bo ve  a t the 

t im e  o f  c o l le c t io n ,  o r  w h e re  p ro c e s s in g  ta ke s  p la c e  

e ith e r  w it h in  a  c o n tra c tu a l r e la t io n s h ip  o r  a n y  

o th e r  r e la t io n s h ip  b e tw e e n  the  da ta  su b je c t  an d  

da ta  c o n t r o l le r  re g u la te d  b y  la w .

T h e  D e c re e  p ro v id e s  f o r  a d d it io n a l e x e m p t io n s  

f r o m  the d u ty  to  n o t if y  the  da ta  su b je c t  o f  

p ro c e s s in g  a n d  e n v is a g e s  a  s p e c ia l p ro c e d u re  o f  

c o l le c t iv e  n o t if ic a t io n  in  c e r ta in  ca se s .

Exemptions from the duty to notify
D a ta  su b je c ts  d o  n o t  h a v e  to  be  n o t if ie d  o f  the  

p ro c e s s in g  in  the  f o l lo w in g  cases:

•  the d a ta  su b je c t  h a s  already been notified, 
a lth o u g h  th e re  w a s  n o  d u ty  to  d o  so , p r o v id in g  

the p u rp o se  o f  the  p ro c e s s in g  h a s  n o t b e en  

c h a n g e d  s in ce ;

•  the  p u rp o se  o f  the  p ro c e s s in g  is  to identify 
persons who are recipients o f public relations 
activities o f  the  da ta  c o n t r o l le r  a n d  to  e s ta b lis h  

o r  m a in ta in  a  d ir e c to r y  c o n ta in in g  e x p l i c i t ly  

l is te d  c a te g o r ie s  o f  th e ir  c o n ta c t  in fo rm a t io n ;

•  the  p u rp o se  o f  the  p ro c e s s in g  is  to identify 
persons with whom data controller has 
professional or social relations du e  to  t h e ir  

a c t iv it y  and  to  e s ta b lis h  o r  m a in ta in  a  

d ir e c to r y  c o n ta in in g  e x p l ic i t ly  l is te d  c a te g o r ie s  

o f  c o n ta c t  in fo rm a t io n  o f  s u ch  p e rso n s ;

•  the p u rp o se  o f  p ro c e s s in g  is  to  se t o u t  a 
record of the legal system's jurisprudence 
w h e re  the ju d ic ia l  d e c is io n s  a re  q u o te d  b y  

re fe re n c e  to  n am es  o f  the  p a r t ie s  in v o lv e d ,  

p r o v id in g  the p e rs o n a l da ta  re la te s  to  the  

n am es  o f  the  p a r t ie s , the  p u rp o se  o f  d e c is io n s  

a n d  a  s u m m a ry  o f  th em ;

•  p ro c e s s in g  is  n e c e s sa ry  f o r  the  activities o f an 
association or a public body w h o se  s ta tu to ry  

o b je c t iv e s  c o n s is t  in  d e fe n c e  a n d  p r o m o t io n  o f  

h u m a n  r ig h ts  a n d  fu n d a m e n ta l fre e d o m s .

Collective notification
T h e  D e c re e  in g e n io u s ly  p ro v id e s  tha t in  c e r ta in  

ca se s , ra th e r  th an  n o t if y in g  e a c h  da ta  s u b je c t  

in d iv id u a l ly ,  the  da ta  c o n t r o l le r  m a y  c o m p ly  w it h  

the  n o t if ic a t io n  re q u ire m e n t  b y  a  c o l le c t iv e  

n o t if ic a t io n  in c lu d in g  a l l  o r  a  c e r ta in  g ro u p  o f  da ta  

su b je c ts . T h e se  a re  b y  d e f in it io n  the c a se s  w h e re  

in d iv id u a l n o t if ic a t io n  w o u ld  n o t  be  re a so n a b le  

a n d  p ro p o r t io n a te  in  te rm s  o f  t im e  an d  co s t .

C o l le c t iv e  n o t if ic a t io n  is  a l lo w e d  in  the 

fo l lo w in g  cases:

•  w h e re  personal data relating to an individual 
can be retrieved only by reference to a natural 
or legal person an d  is  n o t  d o n e  b y  a  se a rc h  

ba sed  o n  da ta  id e n t i fy in g  th a t p e rs o n  a n d  

w h e re  i t  is  n o t  p o s s ib le  to  s y s te m a t ic a l ly  f in d  

da ta  re la t in g  to  tha t p e rso n ;

•  w h e re  data is made public by data subject an d  

is  u s e d  s o le ly  f o r  a p u rp o se  re la te d  to  the  

o r ig in a l v o lu n te e r in g  o f  da ta  b y  the d a ta  

sub je c t;

• w h e re  data processed originates from a 
judicial decision w h ic h  b y  la w  h a s  to  be  

p u b lic is e d ,  p r o v id in g  the p u rp o se  o f  

p ro c e s s in g  is  s o le ly  l in k e d  to  su ch  p u b l ic is in g ;

•  w h e re  da ta  is  a lre a d y  p ro c e s s e d  a t th e  t im e  o f  

e n t ry  in to  fo rc e  o f  the  D e c re e  a n d  the  p u rp o se
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□
o f  p ro c e s s in g  is  e x c lu s iv e ly  business 
prospecting and list brokering, p r o v id in g  the 

d a ta  c o n t r o l le r  d o e s  n o t  h a ve  d ir e c t  c o n ta c t  

w it h  the  d a ta  su b je c ts  a n d  do e s  n o t  h o ld  a n y  

s e n s it iv e  p e rs o n a l da ta .

T h e  D e c re e  d e te rm in e s  the  p ro c e d u re  o f  

c o l le c t iv e  n o t if ic a t io n  w h ic h  h a s  to  be  fo l lo w e d  b y  

a  da ta  c o n t r o l le r  in  the  a b o ve  ca ses .

R e g a rd in g  the f i r s t  th re e  c a se s  o f  c o l le c t iv e  

n o t if ic a t io n ,  the  da ta  c o n t r o l le r  h a s  to  p u b l is h  

in fo rm a t io n  w h ic h  s h o u ld  h a v e  b e e n  in c lu d e d  in  

in d iv id u a l  n o t if ic a t io n s ,  to g e th e r  w it h  the  c r i t e r ia  

d e te rm in in g  the c h o ic e  o f  d a ta  su b je c ts . T h is  

in fo rm a t io n  has to  b e  p u b lis h e d  in  e a s ily  

u n d e rs to o d  la n g u a g e  in  the  B e lg ia n  o f f ic ia l  jo u r n a l 

a n d  in  fo u r  jo u r n a ls  o r  p e r io d ic a ls  a v a ila b le  in  the  

da ta  s u b je c ts ' d o m ic i le .  T h is  p ro c e d u re  h a s  to  be  

re p e a te d  a t le a s t  o n c e  e v e r y  f iv e  y e a rs .

R e g a rd in g  c o l le c t iv e  n o t if ic a t io n  in  the  ca se  o f  

b u s in e s s  p ro s p e c t in g  a n d  l is t  b r o k e r in g ,  the 

D e c re e  e n v is a g e s  a  d if f e r e n t  p ro c e d u re . T h e  

in fo rm a t io n  w h ic h  s h o u ld  h a v e  b e e n  in c lu d e d  in  

the  in d iv id u a l  n o t if ic a t io n ,  as w e l l  as the  c r i t e r ia  

d e te rm in in g  the  c h o ic e  o f  da ta  su b je c ts , h a s to  be  

b ro a d c a s t  o n  a l l  the  e x is t in g  g e n e ra l in te re s t  

c h a n n e ls  o f  B e lg ia n  t e le v is io n .  T h is  h a s to  b e  d o n e  

in  e a s i ly  u n d e rs to o d  la n g u a g e  d u r in g  th re e  

c o n s e c u t iv e  d a y s  a t the  t im e  o f  h ig h e s t  v ie w e r s ' 

a n d  l is te n e r s ' c o v e ra g e .

Decree on "judicial data"
T h is  D e c re e  c o m p le m e n ts  A r t .  8 o f  the  B e lg ia n  

A c t  w h ic h  d e a ls  w it h  p ro c e s s in g  o f  p e rs o n a l da ta  

r e la t in g  to  j u d ic ia l  a n d  s im i la r  d e c is io n s , in  c iv i l ,

a d m in is t ra t iv e  a n d  c r im in a l  m a tte rs . T h e  

c o m p re h e n s iv e  l is t  o f  th e se  p a r t ic u la r  c a te g o r ie s  o f  

da ta  is  g iv e n  in  A r t .  8  o f  the  A c t .

T h e  D e c re e  re g u la te s  in  m o re  d e ta il the  p re c is e  

c o n d it io n s  u n d e r  w h ic h  th ese  c a te g o r ie  5 o f  d a ta  

m a y  be  le g it im a te ly  p ro c e s s e d  b y  p u b l ic  a n d  

p r iv a te  b o d ie s .

P o l ic e  a n d  o th e r  p u b l ic  a u th o r it ie s  w it h  a 

s im i la r  fu n c t io n  (su ch  as in  the  a re a  o f  m o n e y  

la u n d e r in g )  m a y  p ro c e s s  ju d ic ia l  a n d  o th e r  re la te d  

da ta  w h e re  i t  is  n e ce s sa ry  f o r  the  p u r s u it  o f  th e ir  

p o l ic in g  fu n c t io n . T h e y  a re  a ls o  a llo w e  d  to  

c o m m u n ic a te  su ch  da ta  a b ro a d  in  the  f r a m e w o rk  

o f  in te rn a t io n a l p o l ic e  c o -o p e ra t io n . H o w e v e r ,  the  

D e c re e  se ts a  n u m b e r  o f  c o n d it io n s  fo r  the  typ e  o f  

da ta  to  be  c o m m u n ic a te d  a n d  the c ir c u m s ta n c e s  

w h ic h  h a ve  to  b e  f u l f i l le d  to  a l lo w  f o r  t ra n s fe r  o f  

these  s p e c ia l c a te g o r ie s  o f  d a ta  a b ro ad .

In  a d d it io n  to  p o l ic e  a n d  re la te d  p u b l ic  s e c to r  

p ro c e s s in g  o f  d a ta , the  D e c re e  e x p lic it l  y  l is t s  the  

ca se s  w h e re  p ro c e s s in g  o f  j u d ic ia l  da ta  c a n  take  

p la c e  w it h in  o th e r  o rg a n is a t io n s , b o th  in  the  p u b l ic  

a n d  p r iv a te  se c to rs .

T h u s , p ro c e s s in g  o f  j u d ic ia l  a n d  o th e r  re la te d  

da ta  is  a llo w e d  o n ly  w h e re  i t  c o n fo rm s  to  the 

fo l lo w in g  o b je c t iv e s ,  c r i t e r ia  a n d  co n d i t io n s :

•  p ro c e s s in g  is  c a r r ie d  o u t  f o r  the  so le  p u rp o se  

and  b y  an  a s s o c ia t io n  o r  a  p u b l ic  b o d y  w h o se  

s ta tu to ry  o b je c t iv e s  a re  d e fe n ce  a n d  p ro m o t io n  

o f  h u m a n  r ig h ts  a n d  fu n d a m e n ta l fre e d o m s ;

•  the  p u rp o se  o f  p ro c e s s in g  c e r ta in  c a te g o r ie s  o f  

d a ta  is  to  r e c o rd  le g a l d e c is io n s  w h e re  th e y

Decn

:and

The latest news from Belgium
Organisations in Belgium have started to declare their processing activities to the Commission otj 
Protection of Personal Privacy. The registration forms have been published together with the 
regulating the registration fees.

The deadlines for declaring personal data processing operations have now been firmly set 
confirmed. Any new processing has to be declared as of 1st of March 1995, the date of entry into 
the four Royal Decrees. Organisations already processing personal data on that day have a deagl 
the last day of November 1995 to declare their existing processing activities.

The Commission on the Protection of Personal Privacy is currently preparing two explanatory 
data users. The notes deal with various issues of interpretation and compliance with particular ai 
Act. The first note is on the relationship between Articles 4 and 9 on the duty to notify data subject 
second note deals with Art. 18 on keeping of the public register of registered data controllers by 
Commission and its links with Art. 10 on data subjects' right of access.

Finally, the Belgian Act refers to a Royal Decree in the area of transborder data flows regulatih 
greater details conditions for transfers of personal data abroad. The Decree is expected to conta n 
countries which are considered as providing a level of protection equivalent to that of the Belgian 
Decree has not yet been passed.
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a re  q u o te d  b y  re fe re n c e  to  n am es  o f  the 

p a r t ie s  in v o lv e d .

In  a d d it io n  to  the  a b o ve  ca se s , p ro c e s s in g  o f  

j u d ic ia l  d a ta  is  a l lo w e d  i f  i t  is  n e ce ssa ry :

•  f o r  e x e c u t io n  o f  a  legal obligation;
•  f o r  e x e c u t io n  o f  a n  obligation imposed by a 

law o f a country party to the Council of 
Europe Convention o n  P ro te c t io n  o f  P e rs o n a l 

D a ta  1981 w h ic h  e n su re s  an  e q u iv a le n t  le v e l 

o f  p ro te c t io n ;

•  to  ta ke  a  decision at the request o f a data 
subject;

•  to  p r o v id e  a  service in favour and on request 
o f a data subject',

•  f o r  e x e c u t io n  o f  an  obligation imposed by 
international public law.

In  these  p a r t ic u la r  ca se s , a  da ta  c o n t r o l le r  has 

to  e n su re  th a t the  d a ta  su b je c t  is  n o t if ie d  in  

w r i t in g  o f  p ro c e s s in g  o f  s u ch  da ta  a t le a s t one  

m o n th  b e fo re  the  s ta r t  o f  p ro c e s s in g .

F in a l ly ,  j u d ic ia l  a n d  o th e r  re la te d  da ta  c a n  

a lw a y s  b e  le g it im a te ly  p ro c e s s e d  w h e re  the da ta  

su b je c t  h a s  c o n se n te d  to  i t  in  w r it in g .

Safeguard measures
W h e re  the  p ro c e s s in g  o f  j u d ic ia l  da ta  a n d  o th e r  

re la te d  da ta  is  le g it im a te ly  c a r r ie d  o u t in  one  o f  

the  a b o ve  s itu a t io n s , d a ta  c o n t r o l le r s  s t i l l  h a ve  a 

d u ty  to  ta ke  adequa te  s a fe g u a rd  m e a su re s . T h e  

D e c re e  m e n t io n s  the  sam e typ e  o f  m e a su re s  as 

e n v is a g e d  in  the  S e n s it iv e  D a ta  D e c re e  (see 

a b o ve ) . In  a d d it io n ,  th e re  is  a  s p e c ia l p r o v is io n  

r e g a rd in g  in te rn a t io n a l p o l ic e  c o -o p e ra t io n , 

r e q u ir in g  th e  d a ta  c o n t r o l le r  to  k e e p  a  re c o rd  o f  

a l l  c o m m u n ic a t io n s  o f  j u d ic ia l  da ta  a b ro a d  in  the 

p re v io u s  s ix  m o n th s .

Registration fees
T h e  re g is t ra t io n  fe e s  ra n g e  f r o m  1 ,5 0 0  B e lg ia n  

f ra n c s  (£ 3 3 )  to  1 0 ,0 0 0  B e lg ia n  f ra n c s  (£ 217 ), 

d e p e n d in g  o n  the  p u rp o se s  o f  p ro c e s s in g  and  the 

fo rm  in  w h ic h  the  d e c la ra t io n  is  m ad e . G e n e r a l ly ,  

fe e s  fo r  a  d e c la r a t io n  p re se n te d  b y  au tom a ted  

m ean s  a re  lo w e r  th an  fo r  the  ca se s  w h e re  

d e c la ra t io n  is  m ad e  b y  f i l l in g  in  the  p a p e r fo rm s .

This report was w ritten by Bojana Bellamy, a 
Privacy Laws & Business consultant.

A German DP Commissioner's 
view on the role of a company 

data protection officer

Dr. Astrid Breinlinger, Data Protection 
Commissioner for the land of Hesse, discusses 
the role of the data protection officer as 
provided for in Chapter III of the German Data 
Protection Act (BDSG). This report is based on 
her article in the German journal Recht der 
Datenverarbeitung [1],

The legal base for the German model
A c c o r d in g  to  S e c t io n  36  o f  the  B D S G ,  p r iv a te  

b o d ie s  eng ag e d  in  the  a u to m a te d  p ro c e s s in g  o f  

p e rs o n a l d a ta  a n d  r e g u la r ly  e m p lo y in g  a t le a s t  f iv e  

e m p lo y e e s  fo r  th is  p u rp o se  n ee d  to  a p p o in t  a n  

in te rn a l d a ta  p ro te c t io n  o f f ic e r .  T h e  m a in  

r e s p o n s ib i l i t y  o f  the  da ta  p ro te c t io n  o f f ic e r  is  to  

e n fo r c e  and  a u d it  d a ta  p ro te c t io n  c o m p lia n c e  

w it h in  the  o rg a n is a t io n .

T h e  u n d e r ly in g  ra t io n a le  o f  the  G e rm a n  

a p p ro a c h  is  s e lf - r e g u la t io n , s in c e  in  the  e x e rc is e  

o f  th e ir  d u t ie s , da ta  p ro te c t io n  o f f ic e r s  w o r k  in  

c lo s e  c o -o p e ra t io n  w it h  th o se  in v o lv e d  in  the  

p ro c e s s in g  o f  p e rs o n a l da ta  a n d  "with particular 
reference to the situation prevailing in this area 
and the special data protection requirements 
arising therefrom” [S e c t io n  3 7 (1 )2 ] .

T h e  A c t  a ls o  m a k e s  le g a l p r o v is io n s  f o r  a  

re la t io n s h ip  b e tw e e n  the c o m p a n y  d a ta  p ro te c t io n  

o f f ic e r  a n d  the re le v a n t  la n d  da ta  p ro te c t io n  

a u th o r it y  f o r  the  p r iv a te  se c to r . A c c o r d in g  to  

S e c t io n  3 7 (1 ) , da ta  p ro te c t io n  o f f ic e r s  m a y  in  the 

e x e rc is e  o f  th e ir  d u t ie s  "apply to the supervisory 
authority in cases o f doubt," in  o rd e r  to  g e t a n  

o f f ic ia l  p o in t  o f  v ie w  in  c o n t r o v e r s ia l m a tte rs . O n  

the o th e r  h an d , the  c o m p a n y  da ta  p ro te c t io n  

o f f ic e r  is  p re se n t  w h e n  the  s u p e r v is o r y  a u th o r it y  

m o n ito r s  a n d  c h e c k s  in  s p e c if ic  ca se s  the 

a p p lic a t io n  o f  the  B D S G  an d  o th e r  da ta  p ro te c t io n  

p r o v is io n s  as s t ip u la te d  b y  S e c t io n  3 8 (1 ) a n d  (2 ).

The duties of the data protection 
controller - in law and in practice
T h e  d u t ie s  o f  the  da ta  p ro te c t io n  o f f ic e r  as la id  

d o w n  in  S e c t io n  37  o f  the  B D S G  a re  to  e n su re  the 

o b s e rv a n ce  o f  d a ta  p ro te c t io n  la w  an d  o th e r  

re le v a n t  p r o v is io n s .  In  th re e  su b se c t io n s  the
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