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T h e  p ro je c t  f o r  the  d e v e lo p m e n t  o f  the r e v is io n  to  

the  sy s te m  w i l l  b e  in c lu d e d  in  a  p ro c u re m e n t  

e x e rc is e  w h ic h  is  b e in g  c o n d u c te d  u n d e r  the 

E C / G A T T  p r o v is io n s .

A  p ro sp e c tu s  f o r  the  te n d e r d o cu m e n t w i l l  be  

re a d y  f o r  is su e  b y  the  m id d le  o f  1996 . U n d e r  the  

re g u la t io n s  th e re  m u s t  th en  be  a th ree  m o n th  o f fe r  

p e r io d ,  f o l lo w in g  w h ic h  the R e g is t r a r  w i l l  

c o n s id e r  the  re sp o n se s  and  be  in  a  p o s it io n  to  

a p p o in t  a  p r o v id e r  f o r  the  s e rv ic e s  e a r ly  in  1997 .

T h e  R e g is t r a r  w i l l  h a v e  a  C o n s u lt a t io n  

D o c u m e n t  o u t l in in g  the  r e g is t ra t io n  p ro p o s a l 

a v a ila b le  f o r  c ir c u la t io n  in  M a y  1996 . A  th re e  

m o n th  p e r io d  w i l l  be  a l lo w e d  fo r  re sp o n se s  to  the 

p ro p o s a l.  T h e  re sp o n se s  w i l l  th en  be  a n a ly s e d  and  

w h e re  n e c e s sa ry , in c o rp o ra te d  in  the  S y s te m  

R e q u ire m e n t  D o c u m e n t  w h ic h  w i l l  f o rm  p a r t  o f  

the p ro s p e c tu s  re fe r re d  to  a b o v e . B y  e a r ly  1997 , 

the  a p p o in te d  s e rv ic e  p r o v id e r  w i l l  b e g in  

d e v e lo p m e n t  o f  the  sy s te m  w ith  a  v ie w  to  

im p le m e n ta t io n  in  e a r ly  1998 .

T r a n s it io n

It is  a n t ic ip a te d  th a t c u r re n t  r e g is t ra t io n s  w i l l  be  

re p la c e d  b y  re g is t ra t io n  in  the  re v is e d  fo rm . T h is  

w i l l  be  a p h a se d  p ro c e s s  w h ic h  w i l l  r e q u ire  

c a re fu l p la n n in g  a n d  d is c u s s io n s  w it h  so m e  da ta  

u se rs . T h o s e  d is c u s s io n s  c a n  b e g in  as the  sy s te m  

is  d e v e lo p e d  d u r in g  1997 .

O b ta in in g  a c o p y  o f  th e  c o n s u lta t io n  

d o c u m e n t

T h e  C o n s u lt a t io n  D o c u m e n t  w i l l  b e  a v a ila b le  in  

M a y  1996 . I t w i l l  b e  sen t to  da ta  u se rs , 

r e p re s e n ta t iv e  b o d ie s  a n d  fre q u e n t  co n ta c ts  o f  the 

O f f ic e  o f  the  D a ta  P ro te c t io n  R e g is t ra r .

If you would like a copy, please contact the 
author of this report whose contact details are: 
Mrs. Barbara Ridley, The Registration Project 
Manager, Office of the Data Protection 
Registrar, Wycliffe House, Water Lane, 
Wilmslow, Cheshire, SK9 2AF, UK.
Tel: + (44) 1625 545779 
Fax: + (44) 1625 524510 
E-mail: data@wycliffe.demon.co.uk
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House of Lords ruling gives a 
strict interpretation of "use" in 

the UK Data Protection Act

'cLs,On 9th February, the House of Lords, the UK's 
supreme court, ruled that a simple letrieval of 
information from a computer database, without 
the subsequent use of that information, does 
not constitute the “use” of data with in the
meaning of the UK Data Protection Act 1984.
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T h e  fa c ts  a n d  th e  c h a r g e

T h e  ca se  ( P L & B  D e c . '9 3  p .2 0 )  invo lv|e  

c o n s ta b le  w h o , o n  tw o  o c c a s io n s , h a d  

the p o l ic e  n a t io n a l c o m p u te r  to  c h e c k  

re g is t ra t io n  n u m b e rs  o f  v e h ic le s  o w n e d  

o f  c l ie n t s  o f  a  d e b t c o l le c t io n  b u s in e s s  

d ir e c to r  o f  w h ic h  w a s  a f r ie n d  o f  the 

q u e s t io n . T h e  f i r s t  c o m p u te r  se a rch  

a n y  p e rs o n a l da ta . A lth o u g h  the se co n d  

se a rch  d id  re v e a l p e rs o n a l d a ta , th e re  

e v id e n ce  tha t the  c o n s ta b le  su b se que n t 

u se  o f  the  in fo rm a t io n  so  o b ta in e d .

T h e  c o n s ta b le  w a s  c h a rg e d  w ith  o f fe n c e s  u n d e r  

the S e c t io n  5 (2 ) and  (5) o f  the  D a ta  P ro te c t io n  A c t  

1984 , i .e .  to  h a ve  u sed  o n  tw o  o c c a s io n s  p e rs o n a l 

d a ta  h e ld  in  the  p o l ic e  n a t io n a l c o m p u te r  f o r  a  

p u rp o se  o th e r  th an  the re g is te re d  p u rp c  

p o l ic in g .

S e c t io n  5 (2 )(b ) p ro v id e s  th a t “ A  pe lrson  in  

re sp e c t o f  w h o m  su ch  an  e n t ry  is  c o n ta in e d  in  the

re g is te r  s h a ll n o t .......(b ) h o ld  a n y  su ch

an y  su ch  da ta  h e ld  b y  h im ,  f o r  a n y  p u rp o se  o th e r  

th an  the p u rp o se  o r  p u rp o se s  d e s c r ib e d  in  the 

e n t r y . . . ” T h e  A c t  fu r th e r  p ro v id e s  in  

tha t a n y  p e rs o n  w h o  k n o w in g ly  o r  reel* 

c o n tra v e n e s  the p r o v is io n s  o f  s e c t io n  5 (2 ) is  g u i l t y  

o f  an  o ffe n c e .

T h e  d e fen d an t w a s  c o n v ic te d  and  f in e d  o n  the 

b a s is  tha t the  o f fe n c e  w a s  c o m m it te d  £.s so o n  as 

p e rs o n a l da ta  w a s  re tr ie v e d  f r o m  the q o m p u te r  

w it h  the  in te n t io n  o f  u s in g  the in fo rm a t io n  fo r  an  

u n re g is te re d  p u rp o se , w h e th e r  o r  n o t  i t  w a s  p u t  to  

a n y  a c tu a l u se .

T h e  c o n v ic t io n s  w e re  q u a sh ed  o n  ajppeal and  

the p ro s e c u t io n  su b se q u e n t ly  a p p e a le d  to  the  

H o u s e  o f  L o r d s .

)se o f

S e c t io n  5 (5 ) 

d e s s ly

T h e  m a in  le g a l is su e  r e v o lv e d  arou|m 

c o n s t itu te d  the “ u se  o f  d a ta ”  u n d e r  S e t

d  w h a t 

t io n  5 (2 )(b )
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o f  the  A c t ,  o r  to  p u t  i t  in  the  w o rd s  o f  the  C o u r t  

o f  A p p e a l ju d g e s :  “ W h e th e r  the  w o rd  ‘ u s e ’ in  

S e c t io n  5 o f  the  D a ta  P ro te c t io n  A c t  1984  sh o u ld  

b e  c o n s t ru e d  so  as to  in c lu d e  p ro c e s s in g  the da ta  

so  as to  g a in  a c ce ss  to  in fo rm a t io n  s to re d  w it h in  a 

c o m p u te r  w ith o u t  d o in g  a n y  fu r th e r  a c t w ith  the  

in fo rm a t io n .  ”

T h e  ru lin g  a n d  th e  a rg u m e n ts

B y  a  t ig h t  m a jo r it y ,  the  L o r d s  d e c id e d  to  g iv e  the 

w o rd  “ u s e ”  it s  “ n a tu ra l a n d  o r d in a r y  m e a n in g .”  

T h e y  c o n c lu d e d  th a t w h e re  p e rs o n a l d a ta  ha s b e en  

re t r ie v e d  f r o m  the  c o m p u te r  in  the  fo rm  o f  a 

s c re e n  d is p la y ,  e v e n  fo r  an  im p ro p e r  p u rp o se , an d  

i t  h a s  n o t  b e e n  p u t  to  a n y  su b se qu e n t u se , the 

m e re  r e t r ie v a l c a n n o t  c o n s t itu te  the  “ u se  o f  d a ta ” 

w it h in  the  m e a n in g  o f  the  S e c t io n  5 (2 )(b ) o f  the 

A c t .

T h e  o n ly  “ u s e ”  w a s  the  u se  o f  the  c o m p u te r  to  

re t r ie v e  the in fo rm a t io n .  T h e  re t r ie v a l o f  

in fo rm a t io n  d o e s  n o t  c o n s t itu te  “ u s in g ”  the 

in fo rm a t io n  so  re tr ie v e d . I t is  s im p ly  the  a c t o f  

t ra n s fe r r in g  the  in fo rm a t io n  in to  a  d if fe r e n t  fo rm . 

F o r  an  o f fe n c e  to  be  c o m m it te d  u n d e r  S e c t io n  

5 (2 )(b ), the  r e t r ie v a l h a s  to  b e  fo l lo w e d  b y  a 

su b se qu e n t a c t, e ith e r  p o s it iv e  o r  n e g a t iv e , w h ic h  

w o u ld  a m o u n t  to  the  “ u se  o f  d a ta ”  in  the  n a tu ra l 

a n d  o r d in a r y  m e a n in g  o f  the  w o rd .

T h e  p o l ic e  c o n s ta b le  c o u ld  h a ve  b e e n  ch a rg e d , 

a t m o s t, w it h  the  a ttem p t to  u se  da ta  f o r  an  

u n re g is te re d  p u rp o se . In  th a t ca se , i t  w o u ld  h ave  

to  b e  p r o v e d  th a t “ the  d e fe n d a n t ’ s a c t io n , c o u p le d  

w it h  h is  sta te  o f  m in d  sh o w e d  tha t he  w a s  

c o m m it t in g  n o  m o re  th an  a c ts  p re p a ra to ry  fo r  the 

c o m m is s io n  o f  an  o f f e n c e . ”

A ls o ,  in  s u p p o r t  o f  the  s t r ic t  in te rp re ta t io n  o f  

the  w o rd  “ u s e , ”  the  L o r d s  a ls o  p u t  u p  the 

a rg u m e n t th a t the  A c t  tre a ts  “ p ro c e s s in g ”  

d if f e r e n t ly  f r o m  “ u s in g . ”  W h i ls t  the  A c t  doe s  n o t 

d e f in e  “ u s e , ”  i t  g iv e s  a  s p e c if ic  d e f in it io n  fo r  

“ p r o c e s s in g ”  w h ic h  in c lu d e s  “ e x t ra c t in g  the 

in fo rm a t io n  c o n s t itu t in g  the  d a ta .”  T h u s ,  “ u s in g ” 

p e rs o n a l d a ta  w a s  n o t  in te n d e d  to  in c lu d e  the 

v a r io u s  o p e ra t io n s  w it h in  the  c o m p u te r  w h ic h  f a l l  

w it h in  the  d e f in it io n  o f  “ p r o c e s s in g .”

T h e  a c t p e r fo rm e d  b y  the  p o l ic e  co n s ta b le  

c le a r ly  f a l ls  w it h in  the  d e f in it io n  o f  p ro c e s s in g  and  

is  th e re fo re  a  b re a c h  o f  (a t le a s t) the  f i r s t  da ta  

p ro te c t io n  p r in c ip le  o f  f a ir  a nd  la w fu l p ro c e s s in g .

H o w e v e r ,  u n d e r  the  A c t  a  b re a c h  o f  p r in c ip le  is  

n o t  in  i t s e l f  a c r im in a l  o f fe n c e , b u t  the  b a s is  f o r  

the  D a ta  P ro te c t io n  R e g is t r a r ’ s e n fo r c e m e n t  a c t io n  

- e n fo rc e m e n t  o r  a  d e re g is t ra t io n  n o t ic e .

In  th is  w a y , the  L o r d s  s im p ly  c o n f irm e d  a  

g e n e ra lly  a c ce p te d  le g a l a p p ro a c h  o f  a  s t r ic t  

in te rp re ta t io n  o f  c r im in a l ly  s a n c t io n e d  sta tu te s an d  

p r o v is io n s .

T h e  c o n s e q u e n c e s

1. S im p le  re t r ie v a l o f  d a ta  o n  a  c o m p u te r  

sc re en , w ith o u t  i t  b e in g  p u t  to  a  su b se q u e n t 

u se , is  n o t  c r im in a l ly  s a n c t io n e d  as “ u se  o f  

d a ta ”  u n d e r  S e c t io n  5 (2 )(b ) . H o w e v e r ,  i t  

m a y  co n s t itu te  a  b re a c h  o f  o n e  o f  the  da ta  

p ro te c t io n  p r in c ip le s ;  h e n ce  i t  is  s u b je c t  to  

the  R e g is t r a r ’ s e n fo rc e m e n t  p o w e rs .

2 . I f  th e re  is  su b s ta n t iv e  p r o o f ,  a  p e rs o n  

r e t r ie v in g  in fo rm a t io n  fo r  a  su b se q u e n t 

im p ro p e r  u se , c a n  s t i l l  b e  fo u n d  g u i l t y  o f  

an  a ttem p t to  “ u se  p e rs o n a l da ta  f o r  a n  

u n re g is te re d  p u rp o s e ”  u n d e r  S e c t io n  

5 (2 )(b ).

R v Brown, All England Law Reports [1996] 1 
All ER pp. 545-561 published by Butterworths, 
Halsbury House, 35 Chancery Lane, London 
WC2A 1EL, UK.
Tel: + (44) 171 400 2500 
Fax: + (44) 171 400 2842
This report was written by Bojana Bellamy, a 
Privacy Laws & Business consultant.

P o lice  re sp o n se  to R  v  Brow n will be  
covered  at 1996 A n n u a l C o n fe re n ce

At the Privacy Laws & Business 9th Annual 
Conference Data Protection Compliance: Time 
for Change, at St. John's College, Cambridge, 
1-3, July, John Black, Secretary, Association of 
Chief Police Officers’ Working Group on Data 
Protection, Essex Police, will discuss:

How the police have responded to the 
House of Lords judicial decision in R v 
Brown on the meaning of “use” of 
personal data in the Data Protection Act 
1984.
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