
UK Home Office publishes 
Consultation Paper on the 

EU Data Protection Directive

The European Union Data Protection Directive, 
adopted on 24 October 1995, will have to be 
implemented in UK law by October 1998 at 
latest. The Home Office’s Consultation Paper, 
published in late March, comes as a necessary 
and welcome first step towards the date of 
implementation. It has been eagerly awaited by 
data users and the Office of the Data Protection 
Registrar (ODPR). The latter is issuing its 
response based on its own consultation process 
and discussions with data users and is available 
from the ODPR (see p.20).

Q u e s t io n s ,  n o t  a n s w e r s

T h e  C o n s u lt a t io n  P a p e r  is  the  re s u lt  o f  a  v e r y  

p r e l im in a r y  s tage  o f  t h in k in g  w it h in  the H o m e  

O f f ic e .  T o  th o se  w h o  h a ve  b e e n  c lo s e ly  f o l lo w in g  

the D ir e c t iv e ’ s p ro g re s s  in  th e  p a s t  y e a rs  i t  c a n n o t  

c o m e  as a g re a t  s u rp r is e  o r  a  n o v e lty .

I t e x a m in e s  in  d e ta il the  D ir e c t iv e ’ s p r o v is io n s  

and  g iv e s  the  H o m e  O f f i c e ’ s b a s ic  in te rp re ta t io n  

o f  w h a t  th e y  m a y  m e a n  in  p ra c t ic e .  R a r e ly ,  

h o w e v e r ,  d o e s  the  H o m e  O f f ic e  g iv e  a n y  

in d ic a t io n  as to  the  w a y  in  w h ic h  i t  w i l l  se e k  to  

im p le m e n t  th e se  p r o v is io n s .

T h e  H o m e  O f f i c e ’ s m a in  a im  is  to  id e n t ify  

p o in ts  o f  d if fe r e n c e  in  r e la t io n  to  the  p re se n t  U K  

D a ta  P r o te c t io n  A c t  (see b o x  o p p o s ite  ta ke n  f r o m  

the c o n s u lta t io n  p a p e r)  and  to  se e k  v ie w s  o n  the 

b e s t  w a y  to  u se , b u t  n o t  ab u se , the  f le x ib i l i t y  

g iv e n  to  M e m b e r  S ta te s  b y  the  D ir e c t iv e .

In  a  w a y ,  the H o m e  O f f i c e ’ s a p p ro a ch  is  a ls o  

e d u c a t io n a l as i t  o f fe r s  an  in -d e p th  a n a ly s is  o f  the 

D ir e c t iv e  a r t ic le  b y  a r t ic le .  I f  f o r  n o  o th e r  re a so n , 

the  C o n s u lt a t io n  P a p e r  s h o u ld  be  re ad  as a  re a d y  

m ad e  g u id e  to  the  D ir e c t iv e .

H o w e v e r ,  f o r  a l l  th o se  w h o  a re  c o n c e rn e d  w ith  

m a n y  o f  the  D ir e c t iv e ’ s p r o v is io n s ,  i t  p ro v id e s  an  

o p p o r tu n ity  to  a r t ic u la te  these  c o n c e rn s  w ith  

re le v a n t  e x a m p le s . R a th e r  th an  o f fe r in g  a n sw e rs , 

the  C o n s u lt a t io n  P a p e r  a b o u n d s  w it h  q u e s t io n s  to  

da ta  u se rs  a s k in g  th e m  to  s u b m it  th e ir  v ie w s  an d  

e x p e r ie n c e s  as to  the  w a y  in  w h ic h  a  p a r t ic u la r  

p r o v is io n  s h o u ld  be  im p le m e n te d  o r  a  p a r t ic u la r  

p h ra se  in te rp re te d .

W h ic h  a p p r o a c h ?

W h a t  is  a b s o lu te ly  c le a r  f r o m  the C o n s u lt a t io n  

P a p e r  is  tha t the  G o v e rn m e n t  d o e s  n o t  in te n d  “ to  

g o  fu r th e r  in  im p le m e n t in g  the D ir e c t iv e  th an  is  

a b s o lu te ly  n e c e s sa ry  to  s a t is fy  the U K ' s  

o b l ig a t io n s  in  E u ro p e a n  la w . ”  I t is  a ls o  c le a r  tha t 

the  G o v e rn m e n t  is  g o in g  to  u se  to  the  f u l l  the 

f le x ib i l i t y  g iv e n  in  the  D ir e c t iv e  a n d  t r y  to  

in te rp re t  its  p r o v is io n  in  the  le a s t b u rd e n so m e  

m a n n e r  fo r  b u s in e s s , y e t  “ a f fo rd in g  the n e c e s sa ry  

p ro te c t io n  fo r  in d iv id u a ls . ”

W h a t  is  n o t  q u ite  c le a r  a t th is  stage , h o w e v e r ,  

is  the  p a r t ic u la r  c o u rse  o f  a c t io n  w h ic h  the  H o m e  

O f f ic e  in te n d s  to  ta ke . W i l l  i t  p re s s  fo  * a n e w  

D a ta  P ro te c t io n  A c t  19 98 , o r  w i l l  i t  se e k  to  

im p le m e n t  the  D ir e c t iv e  b y  w a y  o f  a  re g u la t io n ?  

T h e  la tte r  w o u ld  m e an  h a v in g  it  p a s se d  b y  

P a r l ia m e n t  in  its  p re se n t  fo rm , as h a s  seen  don e  

in  the  p a s t w ith  m a n y  E U  D ir e c t iv e s .  T h e re  is  

o n ly  a h in t  o f  e ith e r  a p p ro a c h  w h e re  d ie  H o m e  

O f f ic e  d is c u s se s  the  w a y  o f  im p le m e n t in g  the  

D ir e c t iv e ’ s p r o v is io n s  w h ic h  a re  u n c le a r  o r  a re  

o p e n  to  a ra n ge  o f  in te rp re ta t io n . “ O n e  a p p ro a c h  

w o u ld  b e  to  in c lu d e  a  p a r t ic u la r  in te rp  re ta t io n  o f  

the  re le v a n t  p r o v is io n  in  the  im p le m e n t in g  

m e a su re . A n  a lte rn a t iv e  w o u ld  be to  re p ro d u ce  in  

the  im p le m e n t in g  m e a su re  the p re c is e  w o rd s  u sed  

in  the  D ir e c t iv e ,  and  to  is su e  se p a ra te ly  g u id a n ce  

o n  the in te rp re ta t io n  o f  the  p r o v is io n ,  ’j  O n e  has 

to  a s k  o n e s e lf  h e re  w h e th e r  the  se co n d  a p p ro a ch  

w o u ld  o f fe r  the  n e c e s sa ry  do se  o f  le g a l c e r ta in ty  

fo r  da ta  u se rs?  W h a t  w o u ld  be  the le g a l s ta n d in g  

o f  th is  in te rp re ta t iv e  g u id a n ce  in  a  c o u r t  o f  la w ?

In  a w a y , the  n u m b e r  a n d  the  c o m p le x it y  o f  

q u e s t io n s  p o se d  b y  the H o m e  O f f ic e  in  the  

C o n s u lt a t io n  P a p e r  d e m o n s tra te  the d i f f ic u l t ie s  

th e re  m a y  be  in  in te rp re t in g  the  D ir e c t iv e  a n d  a re  

g o o d  a rg u m e n ts  f o r  d e m a n d in g  p ro p e r  a n d  

m e a n in g fu l im p le m e n ta t io n  b y  w a y  o f  a  n e w  A c t .

A l l  re sp o n se s  to  the C o n s u lt a t io n  P ip e r  s h o u ld  

be sen t b y  19 J u ly  1996  to  the  a d d re ss  b e lo w .

For any enquiries or a copy of the Consultation 
Paper, contact Graham Sutton, Data Protection 
Section, Home Office, Room 1181, 50 Queen 
Anne’s Gate, London SW1H 9AT, UK.
Tel: + (44) 171 273 3755 
Fax: + (44) 171 273 3205.

This report was written by Bojana Bellamy, a 
Privacy Laws & Business consultant.
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D ata Protection Directive 95/46/EC Com parison with The D ata Protection Act 1984

Directive
A p p l ie s  to  a u to m a t ic a lly  p ro c e s s e d  an d  

c e r ta in  ty p e s  o f  m a n u a lly  p ro c e s s e d  da ta .

A p p l ie s  o n ly  to  a c t iv it ie s  w it h in  the  sco p e  

o f  C o m m u n it y  la w .

C o n ta in s  a  w id e  d e f in it io n  o f  “ p r o c e s s in g ”

( i.e .  e v e r y th in g  f r o m  c o l le c t io n  to  d e s tru c t io n ) .

E s ta b l is h e s  d a ta  p ro te c t io n  p r in c ip le s  w ith  

w h ic h  p ro c e s s in g  m u s t  c o m p ly .

S e ts  c o n d it io n s  w h ic h  m u s t  be  m e t b e fo re  

p e rs o n a l da ta  m a y  b e  p ro c e s s e d .

Se ts  t ig h te r  c o n d it io n s  f o r  the  p ro c e s s in g  

o f  “ s e n s it iv e ”  da ta  (e .g . d a ta  a b o u t r a c ia l  

o r  e th n ic  o r ig in ) .

P r o v id e s  f o r  c e r ta in  e x e m p t io n s  fo r  

jo u r n a l is m  e tc .

R e q u ire s  in d iv id u a ls  w h o se  da ta  a re  

p ro c e s s e d  to  b e  p r o v id e d  w it h  c e r ta in  

in fo rm a t io n  (e .g . a b o u t the  p u rp o se  o f  

p ro c e s s in g ) .

G iv e s  in d iv id u a ls  the  r ig h t  o f  a c ce ss  

to  th e ir  p e rs o n a l d a ta , a n d  the  r ig h t  to  

h a v e  in a c cu ra te  da ta  a m e n d e d  e tc .

G iv e s  in d iv id u a ls  the  r ig h t  to  o b je c t  

to  lawful p ro c e s s in g  o f  th e ir  da ta .

G iv e s  in d iv id u a ls  the  r ig h t  to  o b je c t  

to  th e ir  da ta  b e in g  u s e d  f o r  d ir e c t  

m a rk e t in g  p u rp o se s .

P la c e s  re s t r ic t io n s  o n  f u l ly  au to m a te d  

d e c is io n -m a k in g .

S e ts  s p e c if ic  r e q u ire m e n ts  fo r  s e c u r ity  o f  

p ro c e s s in g  o p e ra t io n s .

R e q u ire s  re g is t ra t io n  o f  some c a te g o r ie s  

o f  a u to m a te d  p ro c e s s in g  o p e ra t io n s . R e q u ire s  

prior checking in  so m e  c ir c u m s ta n ce s .

R e q u ire s  in fo rm a t io n  a b o u t p ro c e s s in g  

o p e ra t io n s  to  b e  p u b l ic ly  a v a ila b le .

R e q u ire s  M e m b e r  S ta te s  to  p ro v id e  

re m e d ie s  f o r  b re a c h  o f  the  D ir e c t iv e .

Se ts  d e ta ile d  c o n d it io n s  f o r  t ra n s fe r  o f  

p e rs o n a l da ta  to  c o u n t r ie s  o u ts id e  the  E U .

R e q u ire s  a  n a t io n a l s u p e rv is o r y  b o d y  to  

be  e s ta b lis h e d , a n d  s p e c if ie s  its  p o w e rs .

E s ta b lis h e s  a r ra n g e m e n ts  f o r  m o n ito r in g  

o f  the  D ir e c t iv e  a t C o m m u n it y  le v e l.

1984 Act
A p p l ie s  o n ly  to  a u to m a t ic a lly  p ro c e s s e d  d a ta . 

A p p l ie s  to  a l l  a c t iv it ie s .

C o n ta in s  a  n a r ro w e r  d e f in it io n  o f  “ p r o c e s s in g ” .

M a k e s  s im i la r  p r o v is io n .

N o  e x p re s s  e q u iv a le n t  p r o v is io n .

R e l ie s  o n  da ta  p ro te c t io n  p r in c ip le s .

A l lo w s  sp e c ia l c o n d it io n s  f o r  “ s e n s it iv e ”  d a ta  

to  b e  se t b y  O rd e r .  N o  O r d e r  h a s  b e e n  m a d e .

N o  c o r re s p o n d in g  p r o v is io n .

N o  e x p re s s  e q u iv a le n t  p r o v is io n .  R e l ie s  

o n  da ta  p ro te c t io n  p r in c ip le s .

M a k e s  b r o a d ly  e q u iv a le n t  p r o v is io n ,  b u t  

w it h  som e  im p o r ta n t  d if fe re n c e s .

N o  e q u iv a le n t  p r o v is io n .

N o  e x p re s s  e q u iv a le n t  p r o v is io n .  R e l ie s  

o n  da ta  p ro te c t io n  p r in c ip le s .

N o  e q u iv a le n t  p r o v is io n .

R e l ie s  o n  da ta  p ro te c t io n  p r in c ip le s .

R e q u ire s  r e g is t ra t io n  o f  all a u to m a te d  

p ro c e s s in g  o p e ra t io n s . N o  re q u ire m e n t  

f o r  p r io r  c h e c k in g .

R e q u ire s  re g is te r  o f  da ta  u se rs  to  b e  a v a ila b le  

f o r  p u b l ic  in s p e c t io n .

P r o v id e s  f o r  re m e d ie s  f o r  b re a c h  o f  the  A c t .

C o n ta in s  m u c h  s im p le r  p r o v is io n .

E s ta b lis h e s  the  D a ta  P ro te c t io n  R e g is t r a r ,  

w it h  s u p e rv is o r y  p o w e rs .

N o t  a p p lic a b le .
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