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New U K  Governm ent: New data 

protection po lic ies

• enforcement arrangements should be modelled 
as far as possible on the current arrangements.

L e g is la t iv e  p r o c e s s  a n d  id e a l t im e ta b le

The change of UK adm inistration in May this 
year means a considerable change of emphasis 
in data protection policies and changes in the 
implementation of the EU Directive into UK 
law, explains Graham Sutton, head of the 
International Data Protection Section at the 
Home Office. Opinions expressed here are his 
own. Government policy is still being clarified.

At the Home Office, the new Ministers 
responsible for Data Protection are Lord Williams 
of Mostyn and George Howarth MP. Graham 
Sutton handles implementation of the EU Data 
Protection Directive while Jennifer Flaschener 
handles the current UK Data Protection Act.

R e s p o n s e s  to  H o m e  O ff ic e  c o n s u lta t io n

The Home Office Consultation Paper was 
published in March 1996 followed by the Home 
Office's Summary o f the Responses in March 
1997. The main views expressed were that:
•  the Directive should be introduced by way of 

primary legislation, a new Data Protection 
Act, which has been accepted by the new 
Labour administration

• the legislation should not go beyond that 
required to implement the EU Directive

•  the new legislation should be clear and 
unambiguous. This could well conflict with 
the previous objective in some cases

The Home Office draft of policy was derived from 
the EU Data Protection Directive itself, internal 
expertise, consultation input, Ministerial policy 
and dialogue with the Data Protection Registrar.

The policy has to be put to Home Office 
Ministers which they accept in whole or part, or 
reject. Other Government Departments are also 
consulted. A "non-white-paper" policy document 
was published at the end of July this year1.

The next stages were: authority to begin 
drafting; "Instructions for Parliamentaiy Counsel" 
being produced by the Home Office; a Draft Data 
Protection Bill drafted by Parliamentary Counsel 
and discussed between them, Home Office 
officials and Ministers - several redrafts are 
usually needed.

Collective ministerial approval is needed for a 
draft Bill. An Explanatory Memorandum has to 
be drafted followed by a Financial Memorandum. 
A bill should be introduced into Parliament before 
the end of the year. Royal Assent should follow 
by mid-April 1998. Subordinate legislation will 
have to be drafted and through Parliament by 
summer recess 1998. Guidance materi al needs to 
be drafted, published and distributed. The due 
date for implementation of the Data Protection 
Directive into UK Law is 24 October 1998.

T h e  D ata  P ro te c t io n  B ill

the coverage of manual records by the new 
Directive should be construed narrowly
information (Articles 10 & 11) to be provided 
to data subjects when information is collected 
or processed about them should not place too 
onerous a burden on controllers
a number of sectors wished to see exemptions 
from  the Directive for themselves
the impact of holding and processing sensitive 
data, now more widely defined, would 
become more burdensome
the current UK registration process should be 
simplified. This point is being closely 
co-ordinated with the Registrar

Like the current Data Protection Act, the bill will 
apply to both private and public sector data, 
whether or not within the scope of EU Law.

It may be necessary to derogate from the 
additional requirements of the Directive, certain 
activities not covered by the scope of Community 
law, without of course, lowering their current 
level of data protection, but it is by no means 
certain that this feature will be needed, A possible 
example is the anti-crime activities of the police.

The bill will make provision for subordinate 
legislation, for example, Article 8.4 exemptions 
for prohibition of processing sensitive data "in the 
public interest" or registration exemptions.

1 Data Protection - The Government's Proposals, Home Office, HMSO, CM 3725, 31 July 1997, 
ISBN: 0-10-137252-3, £5-80 or via the Internet at < http://w w w .hom eoffice.gov.uk/datapl.htm >
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L in k a g e  w ith  o th e r  le g is la t io n

The incoming administration's policy is also to 
pursue two related areas of legislation:
•  A Freedom of Information Act (FOI) - a 

White Paper will give details of the legislation 
expected in a later session of parliament.

•  The European Convention on Human Rights 
(ECHR) - the Government is now committed 
to incorporating the European Convention on 
Human Rights into UK domestic law, with a 
Bill introduced in this session of Parliament.

The new Data Protection legislation will take 
as much account as possible of these two areas, 
even though it has a tight, externally imposed, 
deadline. It may therefore need some amendment 
by the subsequent FOI/ECHR legislation. Other 
issues include:
• subject access arrangements under both pieces 

of legislation. Data protection law provides 
access to an individual's own personal data. 
FOI legislation provides access to information 
about Government and its processes. These 
may overlap.

• data protection and the public interest - there 
is a possible conflict where FOI access 
permits disclosure of one person's personal 
data to another.

• there needs to be a clear enforcement regime. 
Currently the Parliamentary Ombudsman looks 
after "Open Government" and the Registrar 
manages Data Protection. Should the current 
system persist? Should there be a single 
Information Commissioner? Or a joint body?

K e y  is s u e s  to  b e  r e s o lv e d

1. Should the bill make any more than 
minimal changes to meet the Directive's 
requirements? If so, why, where, how?

2. Should the approach be that of copying the 
words in the Directive? This approach 
would be unlikely to be challenged later in 
the European Court of Justice, but may 
well be unclear to implementors and the 
legal profession. The alternative is using 
tried and tested legal phraseology which 
might be open to challenge in the European 
Court as not precisely implementing the 
Directive. Ultimately, a compromise of 
both main approaches is likely to be used.

The bill must take into account Article 5 
which requires Member States to 
"determine more precisely" (i.e. clarify) 
Articles which include such phrases as 
"appropriate safeguards", and 
"disproportionate effort."

3. As for structured manual records, the 
definitions in the Directive are still far 
from clear. Even those countries in 
Europe whose laws already cover such 
items have considerable difficulties with 
their definition. The definitions should not 
catch manual records unnecessarily, should 
still conform with the Directive, and also 
be clear - a challenging balancing act.

4. Should exemptions be given to the media 
as Article 9 permits?

5. Notification/registration will be simplified, 
but with fewer registrations. How is the 
Registrar to be funded?

6. Should the Supervisory Authority, currently 
a single person, the Registrar, continue, or 
should there be a board or similar?

7. Enforcement will probably continue much 
as at present, except where it is required to 
be changed by the Directive.

8. The Government has taken the view that 
enforced subject access needs to be dealt 
with, hopefully as part of the Data 
Protection Bill.

9. Schools have a problem having to register 
both Head Teachers and Governors.

10.Should the bill accept the Registrar's 
suggestions to clarify the amendments to 
the current UK Act which make the 
obtaining of personal data by deception 
unlawful?

11.The timetable is important. The Directive 
provides that there is a three year period 
where processing underway at 24 October 
1998 can be brought within the scope of 
the new law by 24 October 2001.

Edited presentation made by Graham Sutton, 
Head, International Data Protection Section, 
Home Office UK, at the PL&B 10th Annual 
Conference, July 1997. Reported by Robert 
Waixel, Lecturer, Computer Science, Anglia 
Polytechnic University, Cambridge.
E-mail: rwaixell@ csd.anglia.ac.uk
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