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Texas Supreme Court upholds 

German Data Protection Act

The Texas Supreme Court has upheld the 
German Federal Data Protection Act and 
prevented the plaintiffs from obtaining a copy 
of Volkswagen's corporate telephone book. 
While the Texas decision is not binding in other 
states, it does have some persuasive authority, 
as few such cases have gone to trial elsewhere 
in the USA. Another court would probably 
review this case as part of its research into 
precedents.

T h e  T e x a s  S u p re m e  C o u r t  h e ld  th a t a  T e x a s  

T r ia l C o u r t  r u lin g  h ad  e x ce e d e d  its  d is c re t io n  b y  

o rd e r in g  th e  G e rm a n  c o rp o ra t io n  to  a llo w  the 

d is c o v e ry  o f  in fo rm a tio n  w h ic h  w a s p ro te c te d  b y  

G e rm a n y 's  F e d e ra l D a ta  P ro te c t io n  A c t . T h e  

T e x a s  S u p re m e  C o u r t  c o n c lu d e d  th a t the 

in fo rm a tio n  so u g h t fro m  the  c o m p a n y  sh o u ld  b e  

p ro te c te d  fro m  d is c lo s u re .

Why Volkswagen was sued
T h e  lit ig a n t  w a s  su in g  b o th  V o lk s w a g e n  o f  

A m e r ic a  a n d  its  G e rm a n  p a re n t co m p a n y  ( V W A G )  

fo r  p ro d u c t lia b ilit y  fo r  p e rs o n a l in ju r ie s  re s u lt in g  

fro m  an  a c c id e n t in v o lv in g  th e ir  1970  m o d e l 

V o lk s w a g e n .

T h e  q u e s tio n  a t is su e  c e n tre d  o n  V W A G 's  

c o rp o ra te  te le p h o n e  b o o k . T h e  p la in t if f  w a n te d  it  

in  o rd e r to  id e n t ify  in d iv id u a ls  w h o  m ig h t h a ve  

re le v a n t in fo rm a t io n  c o n c e rn in g  d e fe c ts  in  the 

a u to m o b ile ' s d o o r la tc h e s . T h is  b o o k  c o n ta in e d  

the  n a m e s, jo b  t it le s , p o s it io n  w ith in  th e  co m p a n y , 

and  d ir e c t  d ia l w o rk  n u m b e rs  o f  m o re  th an  2 0 ,0 0 0  

e m p lo y e e s , a s w e ll as th e  p r iv a te  h o m e  n u m b e rs  

o f  in d iv id u a ls  in  m an ag em en t p o s it io n s .

Volkswagen's defence on privacy law 
grounds
V W A G  o b je c te d  to  th is  re q u e s t o n  the  b a s is  o f  th e  

G e rm a n  F e d e ra l D a ta  P ro te c t io n  A c t . T h e  t r ia l 

c o u r t  h a d  o v e rru le d  V W A G 's  o b je c t io n  and  h a d  

o rd e re d  it  to  p ro d u ce  th e  p h o n e  b o o k .

A c c o rd in g  to  th e  S u p re m e  C o u r t , the  t r ia l c o u r t  

h a d  n o t g iv e n  s u ff ic ie n t  w e ig h t to  n o n -b in d in g  

p r in c ip le s  d e s ig n e d  b y  its  a u th o rs  to  be  u sed  in  

lit ig a t io n  to  b a la n c e  U n ite d  S ta te s a n d  fo re ig n  

in te re s ts .

How the Restatement balances US and 
foreign interests
T h e  R e sta te m e n t (T h ird )  o f  F o re ig n  R e la t io n s  

L a w , S e c t io n  4 4 2  ( l) ( c )  sta te s: " A  c o u r t  o r  a g e n cy  

in  th e  U .S . w h e n  a u th o r iz e d  b y  s ta tu te  o r  ru le  o f  

c o u rt, m a y  o rd e r  a  p e rs o n  su b je c t to  it s  

ju r is d ic t io n  to  p ro d u ce  d o cu m e n ts , o b je c ts , o r  

o th e r in fo rm a tio n  re le v a n t to  an  a c tio n  o r  

in v e s t ig a tio n , e v e n  i f  the  in fo rm a t io n  o r  the  

p e rs o n  in  p o s se s s io n  o f  th e  in fo rm a tio n  is  o u ts id e  

the  U .S . H o w e v e r, w h e n  th e  la w s  o f  th e  fo re ig n  

[co u n try ] p ro te c t re le v a n t in fo rm a t io n  fro m  

d is c o v e ry , the  in te re s ts  o f  th e  d o m e s tic  c o u r t  o r  

a g e n cy  m u st be  b a la n c e d  w ith  th o se  o f  th e  fo re ig n  

[ la w ].

A c c o rd in g  to  th e  R e s ta te m e n t, in  d e c id in g  

w h e th e r to  is su e  an  o rd e r d ir e c t in g  p ro d u c t io n  o f  

in fo rm a tio n  lo c a te d  a b ro a d , a n d  in  fra m in g  su ch  

an  o rd e r, a  c o u rt o r  a g e n cy  in  th e  U .S . s h o u ld  

ta ke  in to  a c c o u n t th ese  f iv e  fa c to rs :

1. the  im p o rta n ce  to  th e  in v e s t ig a t io n  o r  

lit ig a t io n  o f  th e  d o cu m e n ts  o r  in fo rm a tio n  

re q u e ste d ,

2 . the  d e g re e  o f  s p e c if ic it y  o f  th e  re q u e s t,

3 . w h e th e r th e  in fo rm a tio n  o r ig in a te d  in  the 

U .S . ,

4 . th e  a v a ila b ilit y  o f  a lte rn a t iv e  m ean s o f  

s e cu r in g  the  in fo rm a tio n ,

5 . th e  e x te n t to  w h ic h  n o n -c o m p lia n c e  w ith  

th e  re q u e s t w o u ld  u n d e rm in e  im p o rta n t 

in te re s ts  o f  th e  U .S . ,  o r  c o m p lia n c e  w ith  

the  re q u e s t w o u ld  u n d e rm in e  im p o rta n t 

in te re s ts  o f  the  sta te  o r  c o u n try  w h e re  the 

in fo rm a tio n  is  lo c a te d .

A c c o rd in g ly , o n ly  a fte r a c a re fu l b a la n c in g  o f  

these  in te re s ts  s h o u ld  the  t r ia l c o u r t  ru le  o n  a 

p a r ty 's  re q u e s t fo r  p ro d u c t io n ."

Conflict between U.S. and German laws
B e fo re  th e  R e s ta te m e n t's  b a la n c in g  te s t c o u ld  b e  

a p p lie d , the  S u p re m e  C o u r t  a ttem p ted  to  

d e te rm in e  w h e th e r G e rm a n  an d  U .S . la w s  a c tu a lly  

c o n f lic te d . T e x a s  " d is c o v e ry "  ru le s  (th e  p re - t r ia l 

p e r io d  w h e n  e a ch  p a rty  g a th e rs  fa c t  to  u se  d u r in g  

the  t r ia l)  a llo w  an  o p p o s in g  p a rty  to  d is c o v e r  

e v id e n ce  re le v a n t to  the  su b je c t m a tte r in  the  

p e n d in g  a c tio n . G e rm a n y 's  p r iv a c y  la w s  p ro te c t 

fro m  d is s e m in a t io n  "p e rs o n a l d a ta " w h ic h  is  

d e fin e d  as " in fo rm a tio n  c o n c e rn in g  th e  p e rs o n a l o r
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m a te r ia l c irc u m s ta n c e s  o f  an  id e n t if ie d  o r  

id e n t if ia b le  in d iv id u a l. "  T h e re  w a s  c le a r ly  a  

c o n f lic t .

Phone book is personal data
V W A G  p ro d u ce d  a  p le th o ra  o f  a u th o r it ie s  

c o n f irm in g  it s  a lle g a t io n  th a t in fo rm a tio n  

c o n ta in e d  in  its  c u r re n t  c o rp o ra te  p h o n e  b o o k  w a s , 

in  fa c t, p e rs o n a l d a ta . T h re e  a f f id a v it s  c o n firm e d  

th a t p ro d u c t io n  o f  th e  b o o k  w o u ld  v io la te  G e rm a n  

D a ta  P ro te c t io n  L a w . O n e  s a id  th a t p r iv a c y  r ig h ts  

u n d e r G e rm a n  la w  a re  "e q u a l in  ra n k  to  th e  r ig h t  

o f  fre e d o m  o f  s p e e c h ." In  th e  fa ce  o f  

o v e rw h e lm in g  e v id e n c e , th e  S u p re m e  C o u r t  h a d  

lit t le  d o u b t th a t G e rm a n  p r iv a c y  la w s  c o n f lic te d  

w ith  th e  d is c o v e ry  la w s  o f  T e x a s .

Guidance towards balancing interests
T h e  re s ta te m e n t b a la n c in g  te s t in v o lv e d  f iv e  

fa c to rs  (see  a b o v e ). T w o  o f  th e  f iv e  fa c to rs  w e re  

u n d isp u te d :

1. A s  fa r  as th e  d e g re e  o f  s p e c if ic it y  o f  the  

re q u e s t w a s  c o n c e rn e d , d ie  p la in t if f s ' 

re q u e s t w a s  s p e c if ic . A l l  th e y  so u g h t w a s 

p ro d u c t io n  o f  th e  o n e  e a s ily  id e n t if ia b le  

c u r re n t  c o rp o ra te  d ir e c to ry .

2 . R e g a rd in g  w h e re  th e  d o cu m e n t o r ig in a te d , 

V W A G  is  a  G e rm a n  co m p a n y  a n d  th e  b o o k  

c o n ta in e d  the  n am es a n d  o th e r in fo rm a tio n  

o f  it s  G e rm a n  e m p lo y e e s  e m p lo y e d  a t its  

W o lfs b u rg  p la n t  a n d  it s  f a c ilit ie s  lo c a te d  in  

B ru n s w ic k , E m d e n , K a s s e l a n d  S a lz it te r , 

a ll w ith in  G e rm a n y . T h e  p la in t if f s  d id  n o t 

c o n te s t th a t th is  b o o k  o r ig in a te d  in  

G e rm a n y .

T h e  c o u r t  lo o k e d  to  a lte rn a t iv e  so u rc e s  o f  

d is c o v e ry  th a t w e re  a v a ila b le . T h e re  w e re  

n u m e ro u s  a lte rn a t iv e  m ean s th a t th e  p la in t if f  c o u ld  

a n d  d id  u se  to  o b ta in  in fo rm a t io n  w h ic h  is  th e  

s u b s ta n tia l e q u iv a le n t o f  V W A G 's  c u rre n t 

c o rp o ra te  p h o n e  b o o k . V W A G  p ro d u ce d  its  1969  

c o rp o ra te  p h o n e  b o o k  a n d  its  U .S .  s u b s id ia ry , 

V o lk s w a g e n  o f  A m e r ic a , p ro d u ce d  it s  o w n  c u rre n t 

c o rp o ra te  p h o n e  b o o k .

A d d it io n a lly ,  E r ic h  U n r te r re in e r , a  c u rre n t 

e n g in e e r fo r  V W A G  w h o  a ls o  w o rk e d  th e re  in  

1 9 6 9 , id e n t if ie d  2 9  p a s t a n d  p re s e n t e m p lo y e e s  

k n o w le d g e a b le  in  th e  d e s ig n  o f  th e  1 9 70  m o d e l 

V o lk s w a g e n . H e  a ls o  p ro v id e d  a  g re a t d e a l o f  

in fo rm a t io n  a b o u t V W A G 's  o rg a n is a t io n a l 

s tru c tu re , a n d  id e n t if ie d  b y  n am e  "th e  m an  w h o
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d id  m o s t o f  th e  d e s ig n  a n d  d e v e lo p m e n t w o rk  in  

d o o r la tc h e s ."  T h e re fo re , th e re  w e re  adequa te  

a lte rn a t iv e s  th a t c o u ld  h a v e  b e en  u se d  to  d is c o v e r  

the  n am es o f  V W A G  e m p lo y e e s  k n o w l e d g e a b le  

a b o u t the  d e s ig n  o f  the  v e h ic le  in  q u e s tio n .

Phone book required as a doub le check
V W A G 's  c u rre n t c o rp o ra te  p h o n e  b o o k  b o re  lit t le  

im p o rta n ce  to  th is  lit ig a t io n . T h e  p la in t if f s  

a lre a d y  p o sse sse d  V W A G 's  19 69  c o rp o ra te  p h o n e  

b o o k  th a t c o n ta in e d  the  n am es o f  th e  p e o p le  w h o  

h ad  w o rk e d  o n  the  19 70  m o d e l V o lk s w a g e n .

T h e y  h ad  V o lk s w a g e n  o f  A m e r ic a 's  c u r re n t 

c o rp o ra te  p h o n e  b o o k . T h e y  a ls o  h a d  the  nam es 

o f  m a n y  V W A G  e m p lo y e e s  d ir e c t ly  re s p o n s ib le  

fo r  th e  d e s ig n  a n d  c o n s tru c tio n  o f  th e  1 9 7 0  m o d e l 

V o lk s w a g e n . T h e  p la in t if f s  s im p ly  d e s ire d  to  

h a v e  the  te le p h o n e  b o o k  p ro d u ce d  so  th e y  m ig h t 

d o u b le  c h e c k  th e  in fo rm a tio n  p ro v id e d  | in  p re v io u s  

re q u e sts .

Were important U.S or German interests 
undermined?
O n  th is  p o in t, th e  c o u r t  c o n c lu d e d  th a t 

w o u ld  be  v io la t in g  G e rm a n y 's  p r iv a c y

V W A G  

la w s  i f  th e y

w e re  to  c o m p ly  w ith  the  p la in t if f 's  re q u e s t to  

p ro d u ce  the  b o o k . F u rth e rm o re , th e re  w a s n o  

e v id e n c e  su g g e s tin g  th a t V W A G 's  fa ilu r e  to  

p ro d u ce  th is  p h o n e  b o o k  w o u ld  u n d e rm in e  a n y  

im p o rta n t in te re s t o f  the  U .S . ,  p a r t ic u la r ly  w h e n  

a lte rn a t iv e  m e th o d s fo r  o b ta in in g  th e  in fo rm a tio n  

e x is te d .

Conclusion
T h e  t r ia l c o u r t  h a d  fa ile d  to  b a la n c e  th e  in te re s ts  

o f  the  fo re ig n  [ la w ] w ith  th o se  o f  th e  U .S .  b a sed  

p la in t if f s  in  a n y  re sp e c t. In  fa c t, the  t r ia l c o u rt 

h a d  re je c te d  a n y  c o n s id e ra t io n  o f  G e rm a n  la w . 

T h is  w a s an  abu se  o f  d is c re t io n .

T h e  S u p re m e  C o u r t  c o n c lu d e d  th a t th e  t r ia l 

c o u r t  h ad  a ls o  e x ce e d e d  its  d is c re t io n  in  o rd e r in g  

p ro d u c t io n  o f  th e  b o o k  in  q u e s tio n , a n q  th a t 

V W A G 's  c u rre n t c o rp o ra te  p h o n e  b o o k  s h o u ld  n o t 

b e  p ro d u ce d  in  c o n tra v e n t io n  o f  G e rm a n  la w .

Case citation: Volkswagen v. Valdez, 909 S.W. 
2d 900 (Tex. Nov, 16, 1995). PL&B gratefully 
acknowledges the help in the preparation of this 
report of Lyle H. Himmel, Legal Editor,
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