
[AN AFRICAN LEGAL CONSULTATIVE 
COMMITTEE

Fourth Session of the Committee

TOKYO

February 1961.

REPORT OF THE SESSION

Published by
Asian African Legal Consultative Committee 

Secretariat, New Delhi,
19(1.



II. Other Decisions of fbe Committee

10 legality of Nuclear Tests (Siimmay of 
Discussions held at the Fourth Session prepa ed 
hv the Secretariat! ... ..

99

(I)

CONTENTS
PART I

Page

Introductory Note ... ...

Delegations of the Participating Countries and 
Observers ... ...

Liaison Officers of the Participating Countries 
with the Committee ... ...

Agenda of the Fourth Session ...

Final Report of the Committee on Extradition 
of Fugitive Offenders ... ...

Texts of Articles containing the Principles 
concerning Extradition of Fugitive Offenders

Final Report of the Committee on the Status 
of Aliens

PART

égal \id

fn oductorv Note

Rapporteur’s Report on Legal Aid ...

Appendix I : Legal Aid in non-Afro-Asian 
Countries ... ...

8. Principles concerning Admission and Treatment 
of Aliens (Adopted by the Committee at its 
Fourth Session) ... ...

Principles concerning Admission and Treatment 
of Aliens (Texts of Articles drawn up by the 

- Committee together '..ith the Commentaries 
proposed bv the Secretariat) ...



Appendix II : Legal Aid in the 
Countries of the Committee

Appendix III : Draft Convention to Grant
Mutual Aid to the Nationals of Member
States of the Committee ... ...

Recognition and Enforcement of Foreign Decrees 

in Matrimonial Matters

Introductory Note ... ... ...

Rapporteur’s Report ... ... ...

Appendix I : Law in Member States of the
Committee ... ... ... ...

Appendix II : The English Law ... ...

Appendix III : (i) Draft Convention on the
Recovery Abroad of Claims for Maintenance ...

(ii) Draft Convention for Custodianship ...

Appendix IV : Comments received from the
Member Governments ... ... ...

Appendix V : Draft Agreement on the Recog
nition and Enforcement of Foreign Judg
ments in Matrimonial Matters ... ...

PART I



3

INTRODUCTORY NOTE
Establishment and Functions of the Committee

The Asian Legal Consultative Committee, as it was 
originally called, was constituted by the Governments of Burma, 
Ceylon, India, Indonesia, Iraq, japan and Syria as from the 15th 
November 1956, to serve as an Advisory Body of Legal Experts, 
to deal with problems that may be referred to it, and to help in 
the exchange of views and information on matters of common con
cern belwccn the Participating Countries. In response lo a sug
gestion made by the Prime Minister of India, which was accepted 
by all the Participating Countries in the Asian Legal Consultative 
Committee, the Statutes of the Committee were amended u'ith 
effect from the 19th April 1958, so as to include participation of 
countries in the African Continent. Consequent upon this change 
in the Statutes the name of the Committee was altered and it was 
renamed as the Asian-African Legal Consultative Committee. 
Membership of the Committee is open to the countries in the 
Asian-African Continents in accordance with the provisions of its 
Statutes.

The United Arab Republic upon its formation by the merger 
of Egypt and Syria became an original Participating Country in the 
Committee in the place of Syria. Sudan was admitted to the Com
mittee with effect from the 1st October 1958. Pakistan from the 
1st January 1959. and Morocco from the 24th February 1961.

The Committee is governed in respect of all matters by its 
Statutes and the Statutory Rules. Its functions as set out in Article 
5 of the Statutes are :

fa' Examination of questions that are under consideration 
by the International Law Commission, and to arrange 
for the views of the Committee Lo be placed before 
the said Commission:

(b) Consideration of legal problems that may be referred
to the Committee by any of the Participating Coun
tries and to make such recommendations to Govern
ments as may be thought fit;

(c) Exchange of views and information on legal matters of
common concern; and

(d) To communicate with the consent of the Governments
of the Participating Countries, the points of view of



the Committee on international legal problems re
ferred to it, to the United Nations, other institutions 
and international organizations.

The Committee meets once annually by rotation in the Coun
tries participating in the Committee. Its first Session was held in 
New Delhi, the second in Cairo, the third in Colombo and the 
fourth in Tokyo. The I'iTth Session is scheduled to be held in 
Rangoon. The Committee maintains a Permanent Secretariat in 
New Delhi for the conduct of its day-to-day work. A section of 
the Secretariat is charged with the collection of material and pre
paration of background papers for assisting the Committee in its 
deliberations during the Sessions. The Committee acts in all mat
ters through its Secretary who is advised by a body of Liaison Offi
cers appointed by each of ihc Participating Countries. The Liaison 
Officers normally meet once a month or as often as necessary.

Office Bearers of the Committee and its Secretariat
The Committee during its First Session elected the Member 

for Burma. Htm’ble Chief Justice U Myint Thein, and the Member 
for Indonesia, Hon'blc Chief Justice Dr. Wirjono Prodjodikoro, 
respectively as the President and the Vice-President of the Com
mittee for the year 1957-38. During the Second Session, the Com
mittee elected the Member for the United Arab Republic, H.E. Mr. 
Abdel Aziz Mohamed. President of the Cour de Cassation, as the 
President and the Member for Ceylon. Hon'ble Chief Justice Mr. H. 
II. Basnayake as tire Vice-President of the Committee for the year 
1958-59. At its Third Session, the Member for Ceylon. Hon'blc 
Chief Justice Mr. II. H. Basnayake was elected President and Chau- 
dhuri Nazir Ahmed Khan. Attorney-General of Pakistan was elect
ed as the Vice-President of the Committee. At its Fourth Session, 
the Member Tor Japan. Dr. Kenzo Takavanagi. President, Cabinet 
Commission on Constitutional Reforms, was elected President and 
Hon'blc Mr. R, Wirjono Prodjodikoro. Chief Justice of the Republic 
of Indonesia, as Vice-President of the Committee.

The Committee at its First Session decided to locate its Perma
nent Secretarial al New Delhi (India). The Committee also decided 
during its First and Second Sessions that Mr. B. Sen. Hon. Legal 
Adviser to the Ministry of External Affairs. Government of India, 
should perform the functions of the Secretary of the Committee.

Co-operation with other Organizations

The Committee maintains dose contacts with and receives 
published documents from the United Nations, the Specialised

Agencies, International Law Commission, the Council of Jurists of 
the Organization of American States and the Arab League. The 
Committee is empowered under the Statutory Rules to admit to its 
Sessions Observers from international and regional inter-govern
mental organizations.

First Session of the Committee
The Committee held its First Session in New Delhi from the 

18th till the 27th April 1957. The Session was inaugurated by the 
Prime Minister of India and was attended by Delegations from 
Burma. Ceylon, India, Indonesia, Iraq. Japan and Syria, the then 
Participating Countries of the Committee. At that Session the Com
mittee had before it for consideration 10 subjects which had been 
referred to it by the various Participating Countries of the Com
mittee.

These were :
(i) Functions, Privileges and Immunities of Diplomatic

Envoys or Agents including questions regarding en
actment of legislation to provide Diplomatic Immu
nities. (Referred by India and Japan).

(ii) Principles for extradition of offenders taking refuge in
the territory of another including questions relating 
to desirability of conclusion of extradition treaties 
and simplification of the procedure for extradition. 
(Referred by Burma and India).

(iii) Law relating to the Regime of the High Seas including
questions relating to the Rights to Sea-bed and Sub
soil in the Open Sea. (Referred by Ceylon and India).

(iv) Status of Aliens including questions of Responsibility of
States regarding Treatment of Foreign Nationals. (Re
ferred by Japan).

(v) Restrictions on Immunity of States in respect of Com
mercial Transactions entered into by or on behalf of 
States and bv State Trading Corporations. (Referred 
by India).

(vi) Law' of the Territorial Sea. (Referred by Ceylon).
(vii) Questions relating to Dual Citizenship. (Referred by

Burma).
(viii) Ionospheric Sovereignty. (Referred by India).

(ix) Questions relating to Reciprocal Enforcement of Foreign 
Judgments in Matrimonial Matters. (Referred by 
Ceylon).
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' (x) Questions relating to Free Légal Aid. CReferrcd by
Ceylon).

During the session, however, the item relating to the Status of 
Aliens was withdrawn and items fiii) and hi), viz., the Law relating 
to the Regime of the High Seas and the Law of the Territorial Sea 
were not pressed for consideration. The remaining items were dis
cussed by the Committee and preliminary reports were drawn up 
and submitted to the Governments of the Participating Countries 
on three of the subjects, viz., Diplomatic Immunities, Principles of 
Extraaitioa and Immunity of States. All the subjects were carried 
forward for further consideration at the next Session.

Second Session of the Committee
The Second Session of the Committee was held in Cairo, from 

the 1st to the 13th of October 1958. The Session was inaugurated 
by the Minister of Justice in h.s capacity as the Personal Repre- 
scrHaiive of the President of the United Arab Republic. It was 
attended by Delegations from Burma. Ceylon, India, Indonesia, Iraq, 
Japan. Sudan and (lie United Arab Republic. Observers represent
ing the Governments of Cambodia, Philippines and Thailand as also 
the representatives of the Arab League were admitted lo the meet
ings of the session.

During this session the Committee had before if five main sub
jects for consideration, viz., Diplomatic Immunities. Principles of 
Extradition, Immunity of States in respect of Commercial Transac
tions, Dual Nationality and Status of Aliens. It also discussed briefly 
the questions relating lo Free Legal Aid and Reciprocal Enforce
ment of Foreign Judgments in Matrimonial Matters. Moreover the 
Committee had before it the Reports of the 9tli and iOtli Sessions 
of the International Law Commission for consideration. The Law 
of the High Seas and Territorial Waters as also Ionospheric Sove
reignty had not been included in the agenda of the session.

- The Committee finalised its Reports on Diplomatic Immunities 
ahd on Immunity of States in respect of Commercial Transactions. 
These Reports were submitted to the Governments of the Partici
pating Countries. Final conclusions were not reached on the other 
subjects which were discussed at the Cairo Session.

Third Session of the Committee
The Third Session of the Committee was held in Colombo from 

January 20 to February 4. I960. It was attended by the Delegations 
of alt the Participating Countries in the Committee except Sudan 
which was unable to be represented. In addition, the Government
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of Iran was represented by an Observer. The Session was. inaugu
rated by the Minister of Justice in his capacity as the Personal Re
presentative of the Prime Minister of Ceylon.

The Committee at this session considered the comments of 
the Governments on its Reports on Functions. Privileges and 
Immunities of Diplomatic Envoys, and Immunity of States in res
pect of Commercial Transactions which the Committee had finalised 
during its Second Session in Cairo. The Committee confirmed the 
view it had lakcn in its Report with regard lo restrictions of Immu
nity of States in respect of Commercial Transactions. It, however, 
made certain changes in its Report on Diplomatic Immunities in the 
light of the comments received from the Governments of the Parti
cipating Countries.

The Committee gave detailed consideration to the subjects xjf 
Status of Aliens and Extradition on which it was able to draw up 
provisionally the principles governing the subjects in the form of 
Draft Articles. The Committee discussed the subject of Status of 
Aliens, which had been referred to it by the Government of Japan; 
on the basis of a Memorandum presented to it by the'Committee’s 
Secretariat and information supplied by the Governments of the 
Participating Countries regarding their laws and State practice with 
regard to entry, treatment and deportation of foreigners. The dis
cussions on Extradition were based on the Draft of a Multilateral 
Convention presented by the Government of the United Arab Re
public and a Memorandum submitted by the Committee's Secre
tariat. The Provisional Recommendations of the Committee on 
these two subjects were submitted to the Governments of the Parti
cipating Countries for their comments.

The Committee also generally considered questions relating to 
Dual Nationality and the recommendations of the International Law 
Commission on Arbitral Procedure. It decided to postpone consi-' 
deration of the Law of the Seas in view' of the U.N, Conference of. 
Plenipotentiaries which u'as scheduled to meet in March I960. The 
Committee did not find sufficient time to consider the Reports pre
sented to it by the Rapporteurs appointed by it on the subjects of 
Legal Aid and Enforcement of Foreign Judgments in Matrimonial 
Matters.

The Committee decided to take up at its next session the ques
tion of Legality of Nuclear Tests and the legal aspects of certain 
economic matters namely, Conflict of Laws in respect of Inter
national Sales, and Relief -against Double Taxation.



8

Fourth Session of the Committee ■

The Fourth Session of the Committee was held in Tokyo from 
I5th to 28th February 1961. The Session was inaugurated by 
the Minister for Foreign Affairs of Japan. It was attended by the 
Delegations of all the Participating Countries in the Committee ex
cept Sudan which was unable to be represented. Morocco was ad
mitted as a new Member of the Committee at this Session. Observ
ers representing the International Law Commission of the United 
Nations and the Governments of Combodia and Ghana were admit
ted to the meetings of the Session.

The Committee at this session discussed in detail the subjects 
of Extradition and Status of Aliens on the basis of the Draft Articles 
as provisionally drawn up by the Committee at its Third Session. 
The Committee revised the existing Drafts on the subjects in the 
light of the comments made by the Delegations present at the 
Session and adopted its Final Reports for submission to the Govern
ments of the Participating Countries. The Committee decided to 
remove Extradition and Status of Aliens from the agenda of the 
future sessions of the Committee.

The subject relating to Diplomatic Protection of Citizens 
Abroad and State Responsibility for Maltreatment of Aliens was 
also generally considered by the Committee. It took note of the 
statement made at this Session by Mr. F. V. Garcia Amador, Special 
Rapporteur of the International Law Commission on State Res
ponsibility and decided to take up the subject for discussion at its 
next session.

The Committee at this Session gave special attention to the 
question of Legality of Nuclear Tests. It considered the subject 
on the basis of the Report prepared by the Secretariat and the Dele
gates of the United Arab Republic, India, Ceylon, Indonesia. Iraq. 
Japan. Burma and Pakistan made statements on the question of 
Legality of Nuclear Tests indicating the scope of the subject under 
consideration of this Committee and the basic piinciples on which 
further material need to be collected. After a general discussion 
on the subject, the Committee unanimoush decided that the consi
deration of this subject was a matter of utmost urgency and 
should, therefore, be placed as the first item on the agenda of the 
Fifth Session.

The Committee also considered the Report of the Secretariat 
on the work done by the International Law Commission at its 
Twelfth Session and took note of the statement made by the
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Observer on behalf of the International Law Commission. In view 
of the stage reached in the International Law Commission's work 
on Consular Immunities and Privileges, the Committee decided to 
take up this subject at its Fifth Session when the Draft prepared 
by the International Law Commission is to form the basis for dis
cussion. ' '

The Committee considered its work on the subjects relating 
to Free Legal Aid and Recognition of Foreign Decrees in Matri
monial Matters and decided to publish the Reports of the Rappor
teur on both these subjects to be presented to the Governments 
of the Participating Countries.

The Committee also generally discussed other subjects,on the 
agenda, viz., Arbitral Procedure, Conflict of Law's with regard to 
International Sales and Purchases, Laws relating to Avoidance of 
Double Taxation and Dual Nationality. The Committee decided 
to include all these subjects in the agenda of its Fifth Session.

Fifth Session of the Committee

It has been decided to hold the Fifth Session of the Com
mittee at Rangoon from 17th to 30th January. 1962.
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INDONESIA
Member & Leader 
of Delegation : llon'ble Mr. R. Wirjono

Prodjodikoro, ■ . -.
Chief Justice of the Republic of 
Indonesia.

Alternate Member : Dr. S. H. Tajibnapis. -
Acting Chief of Legal Division, 
Department of Foreign Affairs.

Adviser : Mr. Mochtar Kusmaatmadja,
Professor of International 'Law. ' 
Bandung University.

Secretary : Mr. Utarso,
Second Secretary, Embassy of ■ 
Indonesia, Tokyo.

IRAQ - ’ : fl . - * * \ «1

Member & Leader 
of Delegation : H.E. Mr. Abdul Amir AI-Egaili,J

Attorney-General-and Chief of- 
Public Prosecution, rraq;-_- - ■.

Alternate Member : Dr.‘Hassan Al-Rawi.
Director-General, Legal 
Department.
Ministry, of Foreign Affairs._ ._

Adviser : Mr. Abdul Malik Al-Zaibeq,
' First Secretary.

Embassy of Iraq in Japan.

JAPAN
Member & Leader 
of Delegation . . i » i . ■: Dr. Kenzo Takayunàgi. . . . .

President. Cabinet Commission on 
Constitutional Reforms. Japan.

Alternate Member : Mr. Kumao Nishimura. '
Judge, Permanent Court of 
Arbitration.

Adviser : Dr. Zengo Ohira. ' '
Professor of Law. Ilitolsubashi 
University.

Adviser : Mr. Toshio ‘Mitsudo, ' " '
Counsellor, Embassy of Japan.
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Adviser : Mr. Yoshiho Yasuhara. '- " '
Counsellor, Criminal Affairs
Bureau. Ministry of Justice.
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Member k Leader 
of Delegation

Adviser

SUDAN
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Member & Leader 
of Delegation

Alternate Member

Adviser

Adviser

■ ^r- J‘ro Muraoka,
Public Prosecutor, Civil Affairs 
Bureau. Ministry of Justice.

: Mr. Chikara Ikegami.
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Barrister-at-Law,
Standing Counsel to the 
Government of Pakistan.

î Mr. k A. Aziz Khan,
Third Secretary, Embassy of 
Pakistan.

Not Represented

: H.E. Hafez Sabeq,
Attorney-General of the United 
Arab Republic.

: Dr. Ezz El-Din Abdullah.
Dean, Faculty of Law.
University of Ein Shams.

: Dr. Jabir Abdul Rahman.
Professor, Faculty of Law. 
University of Cairo.

; Mr. Mohammed Hafiz Ganom. 
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Law. University of Ein Shams.
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Adviser : Mr. Gamal El Nomani.
Ministry of Justice.

Ai! viser : Mr. Nazar El Kavyali,
Advocate.
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1 NT E R N ATIONA L 1 AW 
COMMISSION : Mr. F. V. Garcia Amador, 
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Minister Counsellor,
Embassy of Cambodia in Japan. 
Mr. Penn Thol,
Commercial Attaché, Embassy 
of Cambodia, Tokyo.

GHANA ; Mr. S. E. Quaran,
First Secretary, Embassy ot 
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Secretary-General of I he
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Government of Japan &
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LIAISON OFFICERS OF THE PARTICIPATING 
COUNTRIES WITH THE COMMITTEE*

BURMA U Ba Chit.
First Secretary,
Embassy of Burma.
New Delhi.

CEYLON Mr. B. P. Tilakaratna.
First Secretary.
Ceylon High Commission.
New Delhi.

INDIA Mr. K. S. Bajpai.
Deputy Secretary (UN).
Ministry of External Affairs, 
Government of India,
New' Delhi.

INDONESIA

•

Mr. Ch. Anwar Sani,
Minister Counsellor,
Embassy of Indonesia,
New Delhi.

IRAQ Mr. Saeed K. Hindawi,
First Secretary,
Embassy of Iraq.
New Delhi.

JAPAN Mr. Hisaji Hat tori.
Minister,
Embassy of Japan,
New Delhi.

MOROCCO Mr. Hassan Daoud.
Second Secretary.
Embassy of Morocco.
New Delhi.

PAKISTAN The Deputy High Commissioner. 
Pakistan High Commission.
New Delhi.

UNITED ARAB 
REPUBLIC

Mr. Mahmoud El-Erian,
First Secretary.
Embassy of the United Arab 
Republic.
New Delhi.

• As on 1st October. 1961.

AGENDA OF THE FOURTH SESSION

I. Administrative and Organisational Matters

1. Adoption of the Agenda.

2. Election of the President and Vice-President of the 
Session.

3. Admission of new Members to the Committee.

4. Admission of Observers to the Session.

5. Consideration of the Secretary’s Report.

6. Further consideration of the Draft Articles on Immu
nities and Privileges of the Committee.

7. Consideration of the Committee's programme of work 
for 1961-62.

8. Consideration of the question of printing and publi
cation of the Proceedings of the Fourth Session of the 
Committee and other publications.

9. Appointment of the Secretary of the Committee for 
the term 1961-61.

10. Consideration of the question of the Committee's staff 
structure for the term 1461-61.

11. Co-operation with other Organisations.

12. Dale and place of the Fifth Session.

II. Reports of the International Law Commission

1. Consideration of the Report of the Twelfth Session of 
the International Law Commission.

2. Consideration of the subject of Arbitral Procedure on 
the basis of the comments received from the Govern
ments of the Participating Countries on the question
naire prepared by the Committee and the Provisional 
Report of the Committee.
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HT. Matters Referred by the Governments of the Participating 

Countries under Article 3 (b) of the Statutes

1. Status of Aliens (referred by the Government of Japan).

(ai Consideration of the comments Ivy the Gov
ernments on the Draft Articles prepared by 
the Committee on the Admission. Treatment 
and Expulsion of Aliens.

(h) Consideration of the question of Diplomatic 
Protection of Citizens abroad and the Respon
sibility of States for Maltreatment ot Aliens.

2. Extradition (referred bv the Governments of Burma 
and India).

Consideration of the comments received from the 
Governments on the Draft Articles prepared by the 
Committee on the subject at the Third Session.

1, Dual Nationality (referred by the Government of 
Burma).

Consideration of the comments received from the 
Governments on the Working Pape: prepared on 
the subject and the Draft Convention prepared by 
the U.A.R. Delegation.

4. Reciprocal Enforcement of judgments (referred by the 
Government of Ceylon).

The Enforcement of Judgments, the Service of Pro
cess and the Recording of Evidence among Srates 
both in Civil and Criminal cases.

IV. Matters of Common Interest Referred by the Governments 
of the Participating Countries under Article 3 (c) of the 

Statutes

1. Reciprocal Enforcement of Foreign Judgments in 
Matrimonial Matters (referred by the Government of 
Ceylon).

Consideration of the comments on the Rappor
teur's Report on the subject and any specific ques
tion that may be raised by the Governments.

Consideration of the comments on the Rap
porteur's report on the subject and any specific- 
questions that may be raised by the Governments.

3. Legality of Nuclear Jests (adopted by the Committee 
at the suggestion of the Government of India).

4. Conflict of Laws relating to Sales and Purchases in 
Commercial Transactions between Slates or their 
Nationals (adopted by the Committee at the sugges
tion of the Government of India).

‘j. Laws relating to Avoidance of Double Taxation (adop
ted by the Committee at. the suggestion of the Gov
ernment of India).

2. Legal Aid (referred by Ceylon).



FINAL REPORT OF THE COMMITTEE ON 
EXTRADITION OF FUGITIVE OFFENDERS

1. The subject of extradition of fugitive offenders, namely, 
the principles concerning extradition of offenders in one State 
taking refuge in the territory of another, including questions relat
ing to desirability of conclusion of extradition treaties and simpli
fication in the procedure for extradition was referred to this 
Committee for consideration by the Government of the Union of 
Burma. The government, in its memorandum referring this sub
ject for consideration of this Committee, had stated :

“Extradition in most countries was based on either specific 
enactments or upon treaties. These vary in their list of ex
traditable offences, depending upon the relationship be
tween the States concerned. In Asian States, which have 
only recently regained their independence, the extradition 
laws of colonial days have continued and at the present 
juncture it is necessary to examine the position. It is most 
desirable that as between the Member States of the Asian- 
African Legal Consultative Committee, definite arrange
ments should exist for the extradition of fugitive criminals. 
Each Member Stale should see that it has adequate statu
tory laws for this purpose and then enter into relations with 
Member States either bilateral or multilateral’'.

2. The Government of India had also, by a separate reference, 
referred to this Committee for its opinion the following questions 
relating to the subject of extradition, that is :

(al Whether and on what principle should a State volun
tarily extradite fugitive criminals even in the absence 
of an extradition treaty?

(b) Whether a State should extradite its own nationals and 
nationals of States other than the requesting State?

(c) What should be the procedure to be followed in the 
matter of extradition?

(d) What offences should properly be regarded as extradit
able and whether attempts to commit such offences 
should also make a person liable to be extradited?

(c) What principles ought to be followed in determining the 
question as to whether a crime is of a political 
nature?

3. The Indian memorandum in referring these questions f0r 
consideration of the Committee had set out a summary of the
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views of text-writers on international law and the prevailing prac
tice in various countries of the world on these questions.

4. The Government of Japan also submitted a memorandum 
on this subject dealing with the various questions raised in the 
Indian and Burmese memoranda, and generally on the subject.

5. The Committee considered this subject at ils first Session 
held in New Delhi in April 1957 on the basis of the three memo
randa presented by the Governments of Burma. India and Japan. 
The discussion at that Session was mainly confined to the five 
questions raised in the Indian memorandum as set out above. The 
conclusions which could be drawn from the discussions of the 
Committee at that Session on those five specific questions were as 
follows :

(1) There was agreement in principle among the Delega
tions of Burma, Ceylon, India. Indonesia and Japan 
that the conclusion of extradition treaties between 
various States was desirable so that fugitive crimi
nals could be surrendered to the State in whose 
territory the crime had been committed. The Indian 
and the Japanese Delegations were of the opinion 
that there was no objection to the voluntary surren
der of criminals even in the absence of a treaty. The 
Indonesian Delegation considered such voluntary 
surrender to be desirable only in respect of crimes 
of a serious character. The Delegations of Burma 
and Ceylon were not in favour of such voluntary 
surrender.

(2) On the question of extradition by a Slate of its own
nationals, whilst the Indian Delegation was of the 
view that: there was not sufficient justification in re
fusing to extradite its own nationals and the Indo
nesian Delegation favoured surrender of one’s own 
nationals in respect of crimes of a serious character, 
the Delegations of Burma and Japan were opposed 
to such surrender of its own nationals by a State. 
The position taken by the Delegation of Ceylon was 
that surrender of its own nationals ought to be on 
a reciprocal basis between the States, but such reef 
procity need not be insisted upon in all eases. On 
the question of surrender of nationals of a third 
State, the Burmese Delegation was of ihe view that 
such extradition ought to be through the Stale of
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origin of the offender which should he approached 
by the requesting State. The other Delegations saw 
no objection to direct surrender of offenders to the 
requesting State in such cases.

(3) The Delegations of Burma. Ceylon, India. Indonesia
and japan were agreed that a prima facie case of 
guilt in respect of an extraditable offence ought to 
be established before a fugitive offender could be 
handed over to the requesting State.

(4) The Delegations of Burma. Ceylon, India, Indonesia
and Japan were agreed that extraditable offences 
should be determined by the States themselves by 
means of extradition treaties on the question; as to 
whether attempts to commit extraditable offences 
should themselves be extraditable, the Delegations 
expressed varying opinions.

(5) The Delegations of Burma. Ceylon. India, Indonesia
and Japan were agreed that no particular text or 
formula could be evolved to determine the question 
as to whether a particular crime could be regarded 
as one of a political nature.

The Committee having considered the statements and views put 
forward by various Delegations represented at that Session was of 
the opinion that it was necessary for the Committee to collect 
further material and make a study of the question of volunta y 
surrender of fugitive criminals and the questions of extradition of 
its own nationals and those of third States before making its re
commendations to the governments of the participating countries. 
The Committee, however, submitted an interim report on the three- 
other questions on which there was agreement between the five 
Delegations (the Delegations of Syria and Iraq having reserved 
their position). The recommendations of the Commit! e we,.\ in 
the following terms :

fI) The Committee favours the view that before a State 
surrenders a fugitive criminal to a requesting State, 
a prima facie case of guilt ought to be established 
to show :

(i) that an extraditable offence was committed;

(it) that the offence was committed in the territory 
of the requesting State;
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(iii) that the crime was committed by the person
who is sou dv to I- .iradi ed: and

(iv) lhat the crime .s not of political nature.
(2i J’he Committee is of the view tii.it no specific proce

dure need be laid down in tespect of establishment 
of such a prima facie case and this should be govern
ed in. accordance with the rules of criminal proce
dure as prevailing in the country where the offender 
lias taken refuge.

(3) The Committee is of the view ihal extradition treaties
ought to be concluded between the participating 
countries and that the list of extraditable offences 
should be set out in such treaties.

(4) The Committee is of the opinion that it is not feasible
to formulate any specific text to determine the ques
tion as to whether a crime is of a political character 
or not and has to be judged in the facts and circum
stances of each case.-

6. This subject was again taken up at the Second Session of 
the Committee held in Cairo in October 1958 and a second interim 
report was drawn up. At the Cairo Session the entire subject con
cerning principles of extradition as referred bv the Government 
of Burma was discussed on the basis of a detailed questionnaire 
prepared by the Secretariat and a memorandum submitted by the 
Delegation of the United Arab Republic. The second interim re
port adopted at the Cairo Session stated "As there appears to be 
a fair measure of agreement on most of the questions discussed 
in this Session, it is for consideration whether an attempt should 
be made to embody the agreed principles into a draft of a con
vention at a later stage.-’

7. The Secretariat of the Committee accordingly prepared 
a draft incorporating the agreed principles on the subject in the 
form of Articles for consideration of this Committee. This draft 
prepared by the Secretariat together with the Draft of an Agree 
ment submitted by the Delegation of the U.A.R. was considered 
by the Committee at its Colombo Session and the Committee at 
that Session drew up certain Draft Articles containing the princi 
pics on the subject which were submitted to the governments for 
their comments. The subject was placed before this Session for 
final consideration of the Draft Articles prepared at the Colombo 
Session in the light of the comments received from the govern
ments of the various participating countries in this Committee,
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and the comments made by the Delegations present at this Ses
sion.

S. The Committee having considered all the materials placed 
before it and having taken note of the views expressed by the 
Delegations of the participating countries present at this Session 
decides to present its final report in the form of draft articles 
embodying the principles on the subject of extradition of fugitive 
offenders. These Articles are annexed to and form part of this 
Report.

9. There was no unanimity in the Committee on the ques
tion as to whether the arrangements for extradition between the 
participating countries and other Asian-African countries should 
be made by means of bilateral treaties or by means of a multi
lateral convention between a group of States. The Delegations of 
Burma, Ceylon, India, Pakistan and Japan are in favour of conclu
sion of separate bilateral treaties whilst the Delegations of Iraq 
and U.A.R. prefer adoption of a multilateral convention. The 
Delegation of Indonesia was not in a position to indicate its views 
as to its preference between bilateral treaties and a multilateral 
convention. Consequently it was not possible to reach unanimity 
on the provisions of all the Articles embodying the principles on 
this subject and the views expressed by various Delegations wher
ever they are divergent have been embodied in alternative drafts 
in the Articles.

10. The Committee takes the view that it is a matter for 
each State to decide as to whether it would enter into bilateral 
arrangements with other States on the question of extradition of 
fugitive offenders or whether it should be a party to a multi
lateral convention among a group of States. The Committee, how
ever, is of the opinion that whether a State enters into bilateral 
arrangements or becomes a party to a multilateral convention cer
tain principles would need to be observed on the question of ex
tradition of fugitive offenders.

11. The Committee having examined the entire position on 
the subject as requested by the Governments of the Union of 
Burma and India has formulated the principles on the subject in 
the light of State practice prevailing in various countries and parti
cularly in the Member States participating in this Committee.

23-2-1961
(Sd.) R. W. Prndjodikorn, Chairman. 
(Sd.> B. Sen, Secretary.

ARTICLES CONTAINING THE PRINCIPLES 
CONCERNING EXTRADITION OF 

FUGITIVE OFFENDERS

Article 1
The Contracting Parties undertake to surrender to each other, 

in the present Treaty Convention, persons who are within the 
jurisdiction of one party and are being prosecuted or have been 
convicted by the judicial authorities of the other party.

Note : (1) The Delegation of Iraq was in favour of adoption of
the words “in the territory” in place of the words 
“within the jurisdiction”.

(2) Burma, Ceylon, India, Japan and Pakistan were in 
favour of the view that extradition arrangements 
should be made by means of bilateral treaties 
whilst Iraq and the United Arab Republic favour
ed adoption of a multilateral convention. The 
Delegation of Indonesia did not express any sped 
fic view’.

Commentary
At the Cairo Session of the Committee there appeared to be 

a fair measure of agreement among the delegations of the partici 
pating countries on the general principles relating to the exrradi 
tion of fugitive criminals, although some differences of opinion 
were expressed on certain aspects. It was agreed that “no legal 
duty is imposed by customary international law on States to extra 
dite fugitive offenders". The majority of the delegations W’as, how
ever, of the opinion that “extradition may, in the absence of a 
treaty, be effected by way of international co-operation in suppres
sion of crimes on a reciprocal basis”. India was of the opinion 
that “international law imposes no obligation to extradite crimi
nals. but States do recognise it even in the absence of treaties”. 
The U.A.R. expressed the view that “extradition is a moral obliga
tion based on the principles of solidarity and co-operation between 
nations” and Japan stated that although international law imposes 
no obligation, "extradition is made even in the absence of treaties”. 
Some delegations, however, thought that extradition could be effect
ed only in pursuance of a treaty. Ceylon stated that her law recog
nised extradition but only with countries with which she had a 
treaty and Sudan expressed the view that “there should be a treaty 
regarding extradition because otherwise things would be fluctuat
ing”. Although it has been asserted by some writers on inter
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national law that there is a legal duty to extradite even in the ab
sence of a treaty, this doctrine has not become an established rule 
01 international law and there was agreement in principle among the 
delegations lo the Cairo Session that there is no legal duty of extra
dition under customary international law. These Articles, therefore, 
commence with an Article which states that the contracting parties 
undertake to surrender fugitive offenders only "in the circumstances 
and under the conditions stipulated in the present Trcat\ Conven
tion". The words “Treaty Convention" have been inserted because 
there is a divergence of view as to whether extradition arrangements 
should be made between States by separate bilateral treaties or by 
a multilateral convention between a group of States.

Article 2
Alternative ‘A’

Extradition shall not be granted unless the act constituting 
ilic offence for which the person sought is being prosecuted or has 
been convicted is punishable at least by three years' imprisonment 
under the laws of both the requested and requesting States.

Alternative ‘B’

(11 Extradition may be granted it the person whose extradi- 
iu>n is tequested. is accused as a principal or as an accessory, of 
committing or attempting to commit an offence, within the juris
diction of the requesting State, punishable at least by one year's 
imprisonment under the laws of both the requesting and the re
quested States. '

tij If this person has been already convicted for such an 
offence, he should not be extradited unless he was condemned tor 
at least two months imprisonment.

Alternative *C
Extradition shall not be granted under Article I except in res

pect of offences enumerated in the Schedule to the present Treaty.

Note : The Delegations of Burma and Japan accepted alternative 
A ot the drat t. The Delegation ol Pakistan wished 

to l< avi the position open as to whether lo accept alter
native "A with an amendment or to accept alternative 
“C”. file amendment suggested by the Delegation of 
Pakistan to Alternative "A” was that the period of one 
year should be substituted in place of three-years. The 
Delegations of Ceylon and India were in favour of ac-
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,.'opting alternative "C” Hie Delegation of Indonesia ac
cepted paragraph (1) only of alternative "B". The Dele
gations of Iraq and the U.A.R. accepted alternative “B"
of the draft.

Commentary

Every convention or treaty on extradition has to choose,^bet
ween two methods of qualifying extraditable offences, namely, the 
enumerative method and the eliminative method. The enumera- 
tive method, which specifies each offence for which extradition 
may be granted, has been adopted by most extradition treaties in 
the nineteenth and early twentieth centuries. This system has 
also been adopted in municipal legislation by the United Kingdom 
(Extradition Acts 1870, 1873. 1906 and 1932), Belgium (Lavv of 
1933), and countries such as India, who have based their Extradi
tion Acts on the British model. Until recently the practice among 
most of the Member Countries of this Committee has been to enu
merate the offences which are to be extraditable in treaties as also 
in the municipal legislations relating to extradition. The modern 
trend, in both extradition treaties and municipal legislation, is to 
adopt the eliminative method, which defines extraditable offences 
by reference to the maximum or minimum penalty which may be 
imposed. .Modern bilateral treaties, such as Extradition Treaty of 
i 2th June 1942 between Germany and Italy, and the Treaty of 29th 
November 1931 between Eranee and the Federal Republic of Ger
many, have adopted the eliminative .method in preference to the 
enumerative method. The recent treaty between Iraq and Turkey 
provides that the offence must be punishable in both countries 
with at leas! one year’s imprisonment. The eliminative method 
has also been adopted in municipal legislation by countries such 
as France fLaw of 1927) and Germany (f.avv of 1929). Recently 
concluded multilateral conventions, such as the Extradition Agree
ment of 14th September 1 **52 between the Member States of the 
League of Arab States and the Extradition Convention of 5th May 
1934 adopted by the Legal Committee of the Council of Europe, 
have adopted the eliminative method. The eliminative method has 
also been adopted by the well-known Harvard Research Draft on 
Extradition and by the Draft Convention of Extradition adopted 
by the Inter-American Council of Jurists at its Third Session in 
the Mexico City in February 1936.

Although the majority of the delegates in this Committee an- 
peared to favour the eliminative method, there was no unanimity 
un the specific provisions to be included regarding this matter and
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the Committee has finally adopted 3 alternative Articles on this 
question. The laws and treaties of most of the Member Countries 
of the Committee have adopted the principle of double crimina
lity, namely, that the act should be punishable as an offence in 
both the requesting and requested States. All the delegations ap
peared to be in agreement on this question.

Article 3
Extradition shall not be granted for political offences. The 

requested State shall determine whether the offence is political.

Note : This Article is adopted by a majority. The Delegations of 
Ceylon and Indonesia dissented (See Commentary).

Commentary
The majority of the delegations at the Cairo Session were of 

the opinion that extradition should not be granted for political 
offences. The Delegation of Ceylon, however, observed that “al
though this principle has been accepted in Ceylon at present, in 
future legislations she would reserve the right to extradite per
sons who commit serious types of mixed crimes, such as crimes 
which are both of a political and ordinary nature.” The Delegation 
of Indonesia urged consideration by the Member States of the 
principle that "no offence should be considered as being of a poli
tical character by the Member States if it was committed in any 
of these States by a foreigner.” In the view of Indonesia, a politi
cal crime can only be committed by persons exercising political 
rights in the State in which the crime has been committed; in 
other words, it can be committed only by a citizen of that State 
within the boundaries of the State concerned. Thus, in the view 
of Indonesia, a political crime can only be committed against one’s 
own State within its boundaries and foreigners cannot be regarded 
as having committed a political crime against a State other than 
his own.

At the Colombo Session, the Delegations of Burma, India. 
Iraq. Japan, Pakistan and the United Arab Republic were in agree
ment that extradition should not be granted for political offences. 
The Delegation of Ceylon was of the opinion that in the matter of 
extradition no distinction should be made between ordinary crimes 
and crimes which amount to political offences or which are of a 
political nature, and as such Ceylon was not in a position to ac
cept the provisions of this Article. The Delegation of Indonesia 
stated that the Article went must beyond the hitherto accepted 
notions in the matter of non-extradition of political offenders. The
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Delegation was of the view that the difficulties in determining 
whether a crime is of a political character or not may lead to com
plications and if the principle of non-extradition of political offen
ders was accepted it would be difficult to determine in each case 
whether a person should be extradited or not, especially in the 
case of mixed offences. The Delegation was also of the opinion that 
aliens or foreigners have no right to meddle in the internal affairs 
of a foreign country and if such a person did so. he should not 
be given asylum. The Delegation of Indonesia therefore felt that 
the principles behind this Article should not be applicable to the 
cases of persons who are not the nationals of the States where 
the political crime is committed since foreign nationals do not 
enjoy any political rights. The Delegation also drew attention to 
the provisions of the Harvard Draft Convention on the subject 
and stated that the Article should begin with the words "unless 
otherwise provided by a treaty”. The Draft suggested by the Indo
nesian Delegation was in the following terms ;

(a) Unless oiherwise provided by a treaty, extradition
shall not be granted for political offences.

(b) An offence shall not be considered as political if it
is committed by a person who does not exercise 
political rights in the aggrieved State.

(c> An offence shall not be considered as of a political 
nature if there is a preponderance of the features 
of a common crime over the political motives or 
objectives of the offender.

At the Tokyo Session of the Committee the Delegation of 
Ceylon also accepted this draft of the Article. Extradition treaties 
do not usually contain a definition of the term “political offence . 
A similar situation prevails in most systems of municipal law. 
Although the Japanese Law of Extradition has adopted the prin
ciple of non-exlradition of political criminals, no definition of a 
political crime is given in either the Ordinance or the Law of Ex
tradition. With regard to the United Arab Republic, nei
ther the Syrian Penal Code nor the Laws of the Egyp
tian Region contain a definition of political offences for 
the purposes of extradition. A similar position prevails in the 
municipal legislations of the other Member Counti ies. This is true 
of almost all svstems of municipal law. The difficulty of defining 
a political crime is no less reflected in the writings of text-book 
writers among whom there is much controversy. Some writers 
consider a crime “political” if committed from a political motive, 
whereas others call “political” any crime committed for a politi-
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C*1 purpose; again others recognise such a crime only as "politi- 
l as was committed both nom a political motive and at the 
same rime for a political purpose; and finally, some writers confine 
the term “polilie.il crime” to certain offences against the State 
only, such as high treason, in view of the paucity of legislative 
precedents anti the failure of fext-hook writers to formulate a satis
factory definition of the term, the feasibility of defining a political 
crime has always been doubled and in most countries the question 
is left to the discretion of the authorities exercising jurisdiction in 
the matter. English law. for instance, merely refers to “offences of 
a political character" and does nor attempt a precise definition. A 
similar position prevails in French law. with the exception that in 
France an offence committed during an insurrection or civil wTar 
is always regarded as a political offence. Belgian law recognises 
the so-called “fait connexe a un crime au délit politique” and Swiss 
law, the “système de la prédomina nee”. At the Colombo Session, 
the Delegations agreed that no particular test or formula could be 
evolved to determine what is a political offence. Article 3 accord
ingly provides that the decision as to v hether an offence is poli
tical or not. shall he left lo the discretion of the requested State. 
Such a provision is in accordance with the State practice in the 
Member Countries. A similar provision has been adopted by the 
League of Arab States in its Extradition Agreement of 1952, and 
hy the Inter-American Council of Jurists in its Extradition Con
vention of 1956.

Article 4
Extradition may be refused, if the person in question is a 

national of the requested State.

Commeritary

The municipal laws of most countries provide that nationals 
shall not be extradited, but there are some countries which are pre
pared to extradite their own nationals on the basis of reciprocity. 
Belgium, Denmark, France, Germany, Greece, Italy, Spain, Switzer
land and almost all other continental European States have provi
sions in their laws and Constitutions that nationals rnav not be ex
tradited. On the other hand, the United Kingdom and the United 
States do not make any distinction in their extradition laws bet
ween their own nationals and foreign citizens; presumably the 
1'nited Kingdom and the United States are prepared on principle 
to surrender their own nationals, but in practice this policy is not al- 
wa> ; Billowed on account of the difficulty of securing reciprocity. 
Most of the treaties between the United States and foreign countries
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cither disclaim any obligation to surrender citizens of the asylum 
Stale or make their surrender discretionary with that State. Simi
larly, it is not unusual for the United Kingdom when concluding 
extradition treaties with countries which prohibit the extradition 
of their own nationals to insert a clause which leaves 
it to the discretion of the United Kingdom to grant or 
refuse Ihe extradition of United Kingdom nationals. With re
gard lo the Member States of this Committee, India, Ceylon, Iraq, 
Sudan and Indonesia appear to be in favour of the extradition of 
their own nationals on a reciprocal basis but Burma, Japan and 
the United Arab Republic have expressed a contrary view. This 
Article accordingly leaves it to the discretion of the Contracting 
Party whether to grant or refuse extradition of its own nationals.

Article 5
Extradition shall not be refused on the ground that the person 

sought to be extradited is not a national of the requesting State. 
Note : This Article was adopted by a majority. The Delegations 

of Burma and India did not accept the provisions of this 
Article. The Delegation of Pakistan reserved its position.

Commentary
The practice of States as evidenced in various extradition 

treaties appears to favour the extradition of persons who are 
not nationals of the requesting State. The majority of the delega
tions of the Member Countries agreed that extradition of na
tionals of third States could not be refused. The Delegation of 
Pakistan reserved their position on this Article as the Government 
of Pakistan did not have an opportunity of considering this matter 
fully. The Delegations of Burma and India could not accept the 
provisions of this Article.

Article 6
Extradition shall not be granted for purely military offences.

Note : This Article was adopted by a majority. The Delegations 
of Burma, Indonesia and Pakistan were of the view that 
this Article should be deleted. The Delegation of Indo
nesia was of the opinion that the principle of non-extra
dition of military offences is not an accepted notion of 
international latv.

^Planation: The expression “purely military offences” means acts 
or omissions which are punishable only under the military 
laws of a State and do not fall within Ihe scope of ordi-



nary penal laws of the State. This Article will have no ap
plication to offences i.e.. acts or omissions which are pun
ishable both under the military laws and ordinary penal 
laws of a State.

Commentary

Most extradition treaties exclude military offences but the 
exemption is intended to be granted only for offences of an exclu
sively military character. The Agreement between Egypt and Iraq of 
1931. for instance, expressly prohibits extradition for “purely mili
tary offences" and the Franco-German Treaty of 1951 provides that 
extradition shall not be granted if the offence “consists exclusively 
of a violation of military duties." The Inter-American Draft Con
vention of 1956 similarly excludes “essentially military crimes". 
The exemption is for offences of an exclusively military character 
and not for those which arc also offences under general criminal 
law. At the Cairo Session, Japan. Indonesia. India and Ceylon stat
ed that there were no provisions in their extradition laws relating 
to military offences. Iraq stated that under her law there was an 
express provision excluding military offences from extradition and 
the United Arab Republic said that the “Egyptian Military Code 
defines military offences as being offences committed by any mem
ber in the rank and file of the Armed Forces in violation of military 
duties and discipline imposed on him by his military status."

At the Colombo Session, the Delegations of Burma. Ceylon. 
India. Iraq and the United Arab Republic agreed that extradition 
should not be granted for purely military offences and accepted the 
provisions of Article 6. The expression “purely military offences" 
was defined as "acts or omissions which are punishable only under 
the military laws of the State and do not fall within the scope of 
ordinary penal laws of the State.” This Article would, therefore, 
have no application to offences which are punishable both under 
the military laws arid the ordinary penal laws of a State.

Article 7
(I) The requested Stale has the right to seek information and

clarification fr 
offence for wh 
mine whether

om
ich
the

the requesting 
extradition has 
offence is of a

Stale as to the nature of the 
been requested in order to deter- 
political character or not.

(2) In cases where the person sought to be extradited submits 
prima facie evidence that his offence is of a political character the 
burden of proving the opposite lies on the requesting State.

Note : The Delegations of Ceylon and japan were in favour of dele 
tion of the whole Article whilst Delegations of Burma 
India and Indonesia wished paragraph 2 of the Article 
be deleted. The Delegations of Iraq and the U.A.R. ac 
cepted the Article as it stood. The Delegation of Pakistan 
was prepared to accept the provisions of this Article but 
had no objection to deletion of paragraph 2 of this 
Article.

Article 8
Extradition shall be granted only if the offence for which the 

person sought is being prosecuted or has been convicted, has been 
committed within the jurisdiction of the requesting State.
Note : The provisions of this Article will be unnecessary if the al 

ternative (B) to Article 2 is adopted.

Commentary

Most extradition treaties provide that extradition shall be 
granted only if the offence was committed within the jurisdiction 
of the requesting State. The Anglo-American Extradition Treaty 
of 1931, for instance, provides that extradition shall be granted 
only if the crime was “committed within the jurisdiction of one 
party ’. The Extradition Treaty between Japan and the United 
States contains a similar provision in Article I. The Inter-American 
Draft Convention also provides that the offence "must have been 
committed within the jurisdiction of the requesting State". The
P;°/7°nuS 0f this Article were accepted unanimously. It may be 
stated that under the penal laws of Japan certain crimes commit
ted outside the territorial jurisdiction are punishable in Japan. The 
position is also the same under the penal laws of Indonesia.

Article 9
d reqUfeSting State shal1 not try or punish the person extra
de con***1? Tl!110 °ffenCe f0r which he was extradited and with 
with it SCn ° * C reqUeSted State for offences directly connected

Note . The Delegation of Indonesia did not accept the provisions 
o is Article and suggested retention of the text of the 
Draft Article as adopted in the Colombo Session which 
was as follows :

The requesting State shall not, without the consent 
t e requested State, try or punish the person extradit- 
except for the offence for which he was extradited,



offences directly connected with it and committed for Ihe 
same purpose and ihe offences he might have committed 
after his extradition”.

Commentary

The rule of speciality is usually embodied in extradition treat
ies but there is no universally recognised rule of customary 
international law in this matter and State practice is widely diver
gent. The extradition laws of some countries such as the United 
Kingdom do not permit: the trial of the person extradited “on 
facts other than those on which the surrender is based". Section 
19 of 1870 Extradition Act of the United Kingdom provides that
a person “shall not.......... he tried for any offence committed prior
to the surrender other than such of said crimes (described in the 
First Schedule) as may be proved by the facts on which the sur
render is grounded". German law, on the other hand, permits the 
consideration at the trial of "new facts" which have subsequently 
been revealed, provided that these “new facts" leave unaffected 
the general factual situation underlying the offence when viewed 
as a whole, Belgian law permits (Ire prosecution of the nerson extra
dited for all offences committed prior to extradition, provided such 
offences fall within the category of extraditable crimes under the 
treaty in question. At the Cairo Session, India. Burma, Ceylon, 
Indonesia. Japan and Iraq were of the opinion that a person may 
be tried only for Ihe offence in respect of which extradition wras 
granted. Burma observed that "international custom seems to be 
that when extradition is requested by the requesting State for a 
particular offence, then the person can be tried only for that offence 
and cannot be tried for an offence other than that mentioned in 
the extradition report unless there was an elapse of time and per
mission was obtained from the requested Slate." Indonesia and 
Iraq stated that their extradition laws contained no provisions re- 
kiling to this matter and Japan observed that “theoretically the per
son must be tried for the offence in respect of which extradition 
was granted”. The United Arab Republic agreed that “treaties and 
custom usually prevent trial for any offence other than that far 
which extradition was granted" but raised the question of certain 
exceptions io this rule of speciality. Most treaties provide that the 
rule may be waived with the consent of the requested State. At 
the Colombo Session, the Committee decided to adopt a draft pro
viding that the requesting Stale shall nol in the person extradited 
for any othei offence without the consent of the requested State 
Such a provision has been ineluded m most of the recently con
cluded conventions on extradition such as the European Draft Con-
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venfion of 195fi and it also forms part of I lie well-known Harvard 
Research Draft on Extradition. The Draft adopted at the Colombo 
Session was revised in the light of the comments made bv the Gov
ernments of the Participating Countries.

Article 30
A person w ho has been extradited mav be tried for an offence 

ulher than those referred to in Article 9 where the person alter being 
given an Opportunity or leaving the territory of the Stale lo which 
he had been surrendered fails to do so within a period of sixty days 
alter being given that opportunity provided that notice in writing 
of the fact of such opportunity being afforded is given to the State 
of which such person is a national at or about the time when such 
opportunity is afforded to such person.

Commentary

ihe Extradition laws of some countries provide that the rule 
of speciality may he waived by the surrendered person himself. At 
the Colombo Session, the Delegations of Burma. India. Indonesia, 
Iraq and the United Arab Republic adopted a Draft Article con
taining provisions regarding this matter. The Delegations of Ceylon 
and Japan, however, did not accept the provisions of Ihar Article 
The Delegation of Pakistan had also reserved its position. At the 
lokvo Session, however, unanimity was reached on the present text 
of inis Article. ’

Article II
^ Extradition shall be refused if the offence in respect of which 
extradition ,s sought is under investigation in the requested State 
o e person sough, to be extradited has already boon tried and

'8ei°r pun,shcd û1' is »nder trial in the requested State 
‘ he ofTenee fùl' which extradition is sought.

Commentary

,i . U alld 01 tlcaties ot most of the member countries of 
J' , rr1* CO,1tatn pr0visions Providing against double joo- 
^rirninTp le.'Same aCt ,hele is- for ''’stance, a provision in the 
treaties -iTVr. C°de °f h'aq prohibiling doubIc jeopardv and 

' ", ““ "Uh as ,h. wprinciple of “\i L ^ ' LOntmn Provisions to this effect. The
Repub,it m I BlS ,n ,dcm”is ‘l|so observed by the United Arab
Pulates that th agr°emcnt signed bv E-v»1 =>«d in 1931 sti-

6 fequesWd Person may not be surrendered if he lias
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been previously tried for the offence for which his surrender is 
requested, so that punishment may not be repeated for the same 
offence. The extradition agreement concluded between the coun
tries of the League of Arab States contains a stipulation to this 
effect. The principle of “Non Bis In Idem” is also recognised by 
Japan and Indonesia. Though all the Delegations at the Colombo 
Session were in agreement with the principle of providing against 
double jeopardy for the same act. there was disagreement with re
gard to the precise wording of the provisions to be included. At the 
Tokyo Session this Article was, however, unanimously adopted.

Article 12

If the person sought to be extradited is on trial in the request
ed State for an offence other than that for which his extradition is 
requested, his extradition shall be postponed until his trial is ter
minated and the penalty has been undergone.

Article 13

Extradition shall not be granted if the person in question has 
become immune by reason of lapse of time from prosecution or 
punishment according to the laws of either the requesting or the 
requested State.

Commentary

Although all extradition treaties contain a provision to the 
effect that extradition may be refused on the ground of lapse of 
time, some treaties provide that the request may be refused if the 
offence is time-barred under the law’ of the requested State, while 
others provide that the request may be refused only if the offence 
is time-barred under the laws of both the requested and requesting 
States. Most treaties have in the past regarded the iaw of the re
quested State as decisive, but the modern tendency, as exempli
fied in the Franco-German Treaty of 1951. the European Draft Con
vention of 1954 and the Inter-American Draft Convention of 1956, 
appears to favour the refusal of extradition when the offence has 
become time-barred under the law's of either the requested or re
questing State. At the Colombo Session the Committee followed 
the modern tendency and provided that extradition should be re
fused when the trial or punishment of the offence has become bar
red by lapse of time according to the laws of either the requesting 
or requested State. All the delegations at the Colombo and Tokyo 

cssions accepted the provisions of this Article.

\

Article 14
The requisition for extradition shall be made in writing and 

shall be submitted normally through diplomatic channels to the 
competent authority of the requested State.

Commentary

There was a good deal of discussion at the Colombo and Tokyo 
Sessions regarding the proper channel through which requests for 
extradition should be made. It was agreed that where diplomatic 
posts were maintained the request should be forwarded through 
diplomatic channels. But if a country had no diplomatic mission in 
the State from whose territory it wished to extradite a criminal the 
request could be sent through its consular representatives and in 
the absence of a consular post the request could be sent directly 
from the Ministry of Foreign Affairs of one State to the Foreign 
Ministry of the other. All the delegations were agreed on the text 
of this Article.

Article 15
(1) The requisition for extradition shall be accompanied by 

the original or a certified copy of the sentence of the warrant of 
arrest or other document having the same validity issued by a com
petent judicial authority.

(2) The nature of the offence for w'hich the requisition for cx- 
iradition is made, the time and place of its commission, its legal 
classification or description, and the legal provisions applicable to 
it, should be specified as precisely as possible.

(5) The requisition shall also be accompanied by a copy of 
the criminal law provisions that are applicable to the case, together 
with a description of the person claimed and any other particulars 
which may serve to establish his identity and nationality.

(4) The requisition shall also be accompanied—
(i) where the person claimed is proposed to be prosecuted, 

by the original or certified copies of the evidences 
recorded by competent judicial authorities of the re
questing State establishing prima facie that the per
son concerned has committed an extraditable offence 
within the jurisdiction of the requesting State; and

(ii) where the person claimed is already convicted of an 
offence in the requesting State, by original or certified 
copies of documents establishing that the conviction 
was recorded by competent judicial authorities of the
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requesting State in respect of an extraditable offence 
committed by the person concerned within the juris
diction of the requesting State and that he has not 
served his sentence in accordance with the laws of the 
requesting State.

Commentary

In all the member countries the procedure for extradition is 
substantially similar. Some differences of opinion were, however, 
expressed at the Colombo Session with regard to the provisions of 
this Article and the Committee had decided to provisionally adopt 
alternative Draft Articles. At the Tokyo Session, however, unani
mity was reached on the text of this Article.

Article 16
Extradition shall not be granted unless the competent autho

rities of the requested State are satisfied that the material furnished 
under Paragraph 4 of Article 15 establishes—

(i) where the person claimed is proposed to be prosecuted 
that he has prima facie committed an extraditable 
offence within the jurisdiction of the requesting State; 
and

(ii) where the person claimed is already convicted for an 
offence in the requesting State, that he was convicted 
by competent judicial authorities in respect of an extra
ditable offence committed by him within the jurisdic
tion of the requesting State and that he has not served 
his sentence in accordance with the laws of the request
ing State.

Article 17
All measures to carry out extradition shall be taken in accor

dance with the provisions of the laws of the requested State, and 
the person sought shall have the right to utilise all remedies’ and 
relief available to him according to the laws of the requested State.

Commentary

In all the member countries a fugitive offender would be dis
charged if a prima facie case is not made out against him and no 
question of extradition would then arise. This question would, of 
course, be decided according to the laws of the requested State 
and the final decision would be left to the discretion of the execu
tive. The person sought w'ould. however, have the right to utilise

1
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all resources available to him according to the laws of the request
ed Stale. All the Delegations at the Colombo and lokyo Sessions 
accepted the provisions of Articles 16 and 17.

Article 18
If requests for extradition are made concurrently by several 

StaLes, in respect of the same person, the requested State shall have 
the discretion to decide thereon taking into consideration all the 
circumstances of the case and, in particular, the priority of the re
quest. the gravity of the offence and the penalty to be imposed 
therefor.

Commentary

Concurrent requests for the extradition of the same person 
may arise in instances where the person sought has committed 
crimes in different States. The Inter-American Convention, for in
stance, slates that "when several States request the extradition of 
a person, preference shall be given to the first formal request”. 
The European Draft Convention adopts, as additional factors to be 
laken into account, the possibility of subsequent extradition tak
ing place as between the requesting States, severity of the offence, 
the place where the offence has been committed and the nationality 
of Ihe person whose extradition is sought. At Ihe Colombo Session, 
the delegations were agreed that in the event of conflicting requests, 
the requested State shall decide to which of the requesting States 
the person shall be surrendered. This principle forms a part of 
most extradition treaties. The delegations were also in agreement 
Ihui if such a situation should arise, the requested Stale should ex
ercise ils discretion taking into consideration the priority of the 
claim, the gravity of the crime and the penalty to be imposed. 
This Article accordingly provides that the requested State shall de
cide thereon, taking particularly these three factors into considera
tion.

Article 19
The requested State shall inform the requesting State in writ

ing and through diplomatic channel of its decision on the requisi
tion for extradition. If the request for extradition is rejected, the 
reasons shall be stated.

Article 20
I be competent authorities ol extraditing State shall take 

-csxary steps to enable the agents of the requesting State to 
"‘i> ihe extradited person.

the
take



Article 21
If a person is abducted from a State by the agents of another 

State which wishes to prosecute or enforce judgment on him, the 
State from which he was abducted shall be entitled to demand his 
return.

Commentary

This Article relates to the problem of the recovery of fugitives. 
At the Colombo Session all the Delegations were agreed that the 
State from whose territory the abduction took place should be en
titled to demand the return of the abducted person. At the Tokyo 
Session the text of the Article was modified and adopted.

Article 22
If the person whose extradition is requested is not a national 

of the requesting State, the requested State shall notify the State 
of which that person is a national, of that request as soon as it is 
received in order to enable the said State to defend him if neces
sary.

Note : The Delegations of Burma. India and Pakistan did not ac
cept the provisions of this Article in view of their posi
tion on the provisions of Article 5.

Article 23
The person whose extradition is sought may be provisionally 

arrested and kept under supervision until the question of extradi
tion is decided upon.

Note : The Delegations of Ceylon, India and Pakistan did not ac
cept the provisions of Article 23.

Article 24
f I ) In urgent cases requests for extradition may he made by 

post, telegram or telephone, provided that such requests include a

Commentary

The provisions of Articles 19 and 20 relating to the perform
ance of extradition are in conformity with existing international 
practice and are contained in most extradition treaties and con
ventions. Wherever diplomatic relations between the States have 
not been opened, the Committee decided that the requests for 
extradition may be made directly by one Government lo another, 
or through consular channels if desirable.

State
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Article 27
The State which granted extradition may release the person 

in question, if the requesting State does not take him away within 
a period of one month from the date of its notification of the order 
of extradition to the requesting State.

Article 28
If extradition takes place as a result of fraud, deceit or mis

representation or any similar fault on thc part of the requesting 
State or its agents, the Stale which extradited the person may 
demand his return.
Note : The Delegation of India did not accept the provisions of this 

Article as in its view it would be difficult to determine 
as to which should be the competent authority to decide 
as to whether the extradition had taken place as a result 
of fraud, deceit or misrepresentation.

Article 29
Each contracting party shall upon presentation of a copy ot 

the extradition order, grant facilities for the transil through their 
territories, of persons surrendered by one of them to the other and 
ensure their safe custody.
Note : This Article would apply only in cases where a multilateral 

convention is drawn up, and was accepted only by thc 
Delegations of Iraq and the United Arab Republic. The 
Delegations of Burma, Ceylon, and India did not wish to 
comment on this Article as they had expressed prefer
ence for extradition agreements being made through 
bilateral treaties. The Delegates of Pakistan and Indo
nesia reserved their position on this Article. The Dele
gate of Japan suggested deletion of the words “and ensure 
their safe custody”.

Article 30
If the provisions of this agreement are in conflict with those 

of any bilateral agreement between two signatory States, those two 
States shall apply the provisions most suitable for facilitating extra
dition.

Note : This Article which would be applicable only in tlu: case ol 
a multilateral convention was accepted by thc Delegations 
of Iraq and thc United Arab Republic. The Delegations of 
Indonesia and Iapan suggested the following Draft of this
Article :

■ ■ n - of the present convention shall not “The provisions ot me p .
affect the existing
dilion between the
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in the future
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“‘.r: h ronïe”-



APPENDIX

ILLUSTRATIVE LIST OF EXTRADITABLE OFFENCES
(Suggested by the Delegation of India)

1. Culpable homicide.

2. Attempt to murder.

3. Causing miscarriage and abandonment of child.

4. Kidnapping, abduction, slavery and forced labour.

5. Rape and unnatural offences.

6. Theft, extortion, robbery and dacoify.

7. Criminal misappropriation and criminal breach of trust.

8. Cheating.

9. Mischief.

10. Forgery, using forged documents and other offences re
lating to false documents.

11. Offences relating to coins and stamps.

12. Piracy by law of nations committed on board or against 
a vessel of a foreign State.

13. Sinking or destroying a vessel at sea or attempting or 
conspiring to do so.

Assault on board a vessel on the high seas with intent 
to destroy life or to do grievous bodily harm.

15. Revolt or conspiracy to revolt by two or more persons on
board a vessel on the high seas against the authority of 
the master.

16. Smuggling of gold, gold manufactures, diamonds and
other precious stones or of any narcotic substances.

17. Immoral traffic in women and girls.

18. Any offence which may, from time to time, be specified
by the Central Government by notification in the Offi
cial Gazette either generally for all States or specially 
for one or more States.

final report of the committee 

ON THE STATUS OF ALIENS

, Ai:.nc was referred to this Com- 1- The subject ofjatusrf Aliment of lapan. The Minis- 

miUee for considéra Government of Japan in its memoran-
try of Foreign Affairs ot that this question
<L «** «“ 20,b FCbr“,YAslan African countries and «- 

was one of common c°n“rn „ for consideration on Ibis
merated the various topics which anse 
sidtjetbs The topics listed are as follows :

Status of Aliens

I. Definition of the term "alien”.

II. Entry of Aliens.

(1) Restriction on entry.

(2) Entry of fugitives.
Extradition—Kinds of extraditable crimes-Refusal to 

extradite —Right of Asylum.

III. Status of alien residents.

A. Status under public laws.

(1) Obligation to register.
(2) Personal duties—obligatory military service—Com

pulsory education—Liability to taxes.

(3) Suffrage—Status to be public officials.

B. Status under private laws.
(1) Respect of human rights and fundamental freedoms 

— Freedom of religion—Freedom to choose and 
change one’s residence.

(2) Protection of person and property.

(i) Extent of protection.

National treatment—Most-favoured-nation 
treatment.

(ii) In case of nationalisation of property.

(iii) State responsibility for damages.
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IV. Departure of aliens.

(5) Restriction on business activities.

(1) Freedom of departure The case when departure is 
not admitted.

(iv) Protection of nationals abroad by home State.

SlIl'M I» «■ ■ .

ments of the participating countries.

(2) Enforcement of departure.

(ii) Proceedings of expulsion.

(i) Conditions of expulsion.

course.
2. The subject was generally discussed at the Second Session (Sd.) R. W. Prodjodikoro.

of this Committee held in Cairo and Ihe views of various Delega
tions were ascertained on the basis of a questionnaire prepared 
by the Secretariat of the Committee. The Committee at that Session 
decided that the subject, having regard to its importance, needed 
further study and directed the Secretariat: to prepare a report in

accordingly collected the relevant material and drew up a report 
in the form of draft articles containing the principles on the sub
ject. The matter was discussed in detail during the Third Session 
of the Committee held in Colombo in January 1960. At that Session 
it was decided to separate the topics relating to Diplomatic Protec
tion of Citizens Abroad and State Responsibility for Maltreatment 
of Aliens from the other topics on the Status of Aliens as in the 
opinion of thc Committee those two topics did not relate to the 
substantive rights of aliens regarding their status and treatment. 
The Committee decided at the Session to consider separately these 
two topics at its future Sessions. The Committee was able to con
solidate its provisional views on the other topics.

3. The draft articles containing the provisional views of thc 
Committee on the subject of Status and Treatment of Aliens as 
adopted in the Colombo Session were submitted to the Governments 
of thc participating countries for their comments, and the subject 
was placed on the Agenda of this Session for reconsideration in 
the light of the comments received from the Governments.

4. The subject was fully discussed at thc present Session. Thc 
Committee having taken note of the comments made on the draft 
articles adopted at the Colombo Session and having heard the views 
of the Delegations of the participating countries present at this 
Session decides to draw up its final report in the form of draft

Chairman

the light of discussions held at the Cairo Session. The Secretariat 25-2-1961



PRINCIPLES CONCERNING ADMISSION AND 
TREATMENT OF ALIENS

(Adopted-by.the Committee at its Fourth Session)

Article l
Definition of the term Alien

An alien is a person who is not a citizen or national of the 
State concerned.
Note : In a Commonwealth country the status of the nationals of 

other Commonwealth countries shall be governed by the 
provisions of its laws, regulations and orders.

Article 2
(1) The admission of aliens into a State shall be at the discre

tion of that State.
(2) A State may—

(1) prescribe conditions for entry of aliens into its territory:
(ii) except in special circumstances, refuse admission into 

its territory of aliens who do not possess travel docu
ments to its satisfaction;

(iii) make a distinction between aliens seeking admission 
for temporary sojourn and aliens seeking admission for 
permanent residence in its territory; and

Civ) restrict or prohibit temporarily the entry into its terri
tory of all or any class of aliens in its national or public 
interest.

Note : (1) The Delegation of Japan is of the view that in sub
clause (iv) of Clause (2) of this Article the words “armed 
conflicts or national emergency” should be substituted 
in place of the words “national or public interest".

(2) The Delegation of Indonesia stated that his Delegation
preferred Clause (2) of Article 2 as adopted by the Com
mittee at its Third Session in Colombo.

Article 3
A State shall not refuse to an alien entry into its territory on 

the ground only of his race, religion, sex or colour.

Article 4
Admission into the territory of a State mav be refused to an 

alien—
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(i) who is in a condition of vagabondage, beggary or vag
rancy;

liil who is of unsound mind or is mentally defective;
(i,i) who is suffering from a loathsome, incurable or contagi

ous disease of a kind likely to be prejudicial to public
health;

(iv) who is a stowaway, a habitual narcotic user, an unlaw
ful dealer in opium or narcotics, a prostitute, a pro
curer or a person living on the earnings of prostitution;

(v) who is an indigent person or a person who has no ade
quate means of supporting himself or has no sufficient 
guarantee to support him at the place of his destina
tion;

(vi) who is reasonably suspected to have committed or is 
being tried or has been prosecuted for serious infrac
tions of law abroad;

(viu who is reasonably believed to have committed an extra
ditable offence abroad or is convicted of such an offence 
abroad;

(viii) who has been expelled or deported from another State 
and

(xi) whose entry or presence is likely to affect prejudicially 
its national or public interest.

Article 5
A State may admit an alien seeking entry into its territory for 

the purpose of transit, tourism or study, on the condition that he 
is forbidden from making his residence in its territory permanent.

Article 6
A State shall have the right to offer or provide asylum in its 

territory to political refugees or to political offenders on such con
ditions as the State may stipulate as being appropriate in the cir
cumstances.

Article 7
(1) Subject to conditions imposed for his admission into the 

State, and subject also to the local laws, regulations and orders, 
an alien shall have the right—

(Ü to move freely throughout the territory of the State; and
(ii) to reside in any part of the territory of the State.
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(2) The State may, however, require an alien to comply with 
provisions as to registration or reporting or otherwise so as to regu
late or restrict the right of movement and residence as it may con
sider appropriate in any special circumstances or in the national 
or public interest. .

Note : The Delegation of Indonesia expressed preference for the 
text adopted at the Colombo Session in Clause (1) of this 
Article.

Article 8
Subject to local laws, regulations and orders, an alien shall 

have the right

fi) to freedom from arbitrary arrest;
(ii) to freedom to profess and practise bis own religion;
(iii) to have protection of the executive and police author

ities of the State;
(iv) to have access to the courts of law; and
(v) to have legal assistance.

Note : (a) The Delegation of Ceylon was of the view that in Clause 
(ii) the expression ‘‘to freedom of religious belief and 
practice” should be substituted;

(b) The Delegations of Burma and Indonesia suggested re
tention of Clause (2) of the Draft adopted at the 
Colombo Session which provides that 
"Aliens shall enjoy on a basis of equality with nationals 
protection of the local laws.”

The Delegation of Iraq and Japan had no objection to the 
retention of this clause.

Article 9
A State may prohibit or regulate professional or business acti

vities or any other employment of aliens within its territory.

Note : The Delegation of Iraq was of the view that the words 
"shall be free to” should be inserted in place of the word 
"may". The Delegation of Pakistan wished to keep its 
position open.

Article 10
An alien shall not be entitled to any political rights, including 

the right of suffrage, nor shall he be entitled to engage himself in
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political activities, except as otherwise provided by local laws, regu

lations and orders.

Article 11
Subject to local Ians, regulations, and orders and subject also 

to (hc conditions imposed for his admission into the State, an alien 
shall have the right to acquire, hold and dispose of property.

Note • The Delegation of Indonesia, whilst accepting the provisions 
‘ of this Article, stated that according to the new laws of

Indonesia aliens cannot acquire title to property though 
they can hold property.

Article 12
(1) The State shall, however, have the right to acquire, expro- 

puate or nationalise the property of an alien. Compensation shall 
be paid for such acquisition, expropriation or nationalisation in ac
cordance with local laws, regulations and orders.

(2) The State shall also have the right to dispose of or other
wise lawfully deal with the property of an alien under orders of ex
pulsion or deportation.

Note : (i) The Delegation of Japan did not accept the provisions 
of this article. According to its view “just compensa
tion” should be paid for all acquisition, nationalisation 
or expropriation and not “compensation in accordance 
with local laws, regulations, and orders." The Delega
tion could not accept the provisions of Clause (2) as 
such a provision would be contrary to the laws of Japan.

(ii) The Delegation of Indonesia reserved its position on
Clause (2) of this Article.

(iii) The Delegation of Pakistan stated that though it accept
ed the provisions of this Article, the view of the Delega
tion was that acquisition, nationalisation or expropria
tion should be in the national interest or for a public 
purpose.

Article 13
(1) An alien shall be liable to payment of taxes and duties in 

accordance with the laws and regulations of the State.

i alien shall not be subjected to forced loans which are
unjust or discriminatory.



50
51

Note: (i) Clause (1) of this Article was accepted by all Delega
tions except that of Japan. The Delegation of Japan 
wished a proviso to that clause to be inserted to read 
as follows:

“Provided that the State shall not discriminate bet
ween aliens and nationals in levying the taxes and 
duties.”

(ii) Clause (2) was accepted by the Delegations of Burma, 
India, Indonesia and Iraq.

The Delegate of Ceylon wished the words “or discrimina
tory” to be deleted. The Delegate of Japan wished the 

■ clause to be drafted as "An alien shall not be subject to 
forced loans.” The Delegation of Pakistan suggested the fol
lowing draft: “An alien shall not be subjected to loans in 
violation of the laws, regulations and orders applicable to 
him.” The Delegation of the United Arab Republic was of 
the view that the draft should be as follows: “An alien shall 
not be subjected to forced loans.”

Article 14
(1) Aliens may be required to perform police, fire-brigade or 

militia duty for the protection of life and property in cases of em
ergency or imminent need.

(2) Aliens shall not be compelled to enlist themselves in 
the armed forces of the State.

(3) Aliens may, however, voluntarily enlist themselves in the 
armed forces of the State with the express consent of their home 
State which may be withdrawn at any time.

(4) Aliens may voluntarily enlist themselves in the police oi 
fire-brigade service on the same conditions as nationals.

Note: The Delegation of Indonesia reserved its portion on the 
whole article. *
The Delegation of Iraq reserved its position on Clause (3) 
of this article.
The Delegation of Japan wished Clause (3) of this article 
to be deleted.

Article 15
(1) A State shall have the right in accordance with its local 

laws, regulations and orders to impose such restrictions as it may 
deem necessary on an alien leaving its territory.

(2) Such restrictions on an alien leaving the State may include 
any exit visa or tax clearance certificate to be procured by the 
alien from the authorities concerned.

(3) Subject to the local laws, regulations and orders a State 
shall permit an alien leaving its territory to take his personal effects 

with him.
Note : (i) The Delegate of Pakistan reserved his position on Clause

O).

(ii) The Delegates of Ceylon and United Arab Republic 
wished the following clause to be retained in this 
article :

“An Alien who has fulfilled all his local obligations 
in the State of residence, shall not be prevented from 
departing from the State of residence.”

Article 16
(1) A State shall have the right to order expulsion or deporta

tion of an undesirable alien in accordance with its local laws, regu
lations and orders.

(2) The State shall, unless the circumstances warrant other
wise, allow an alien under orders of expulsion or deportation reason
able time to wind up his personal and other affairs.

(3) If an alien under orders of expulsion or deportation fails to 
leave the State within the time allowed, or, after leaving the State, 
returns to the State without its permission, he may be expelled or 
deported by force, besides being subjected to arrest, detention and 
punishment in accordance w'ith local laws, regulations and oiders.

Article 17
A State shall not refuse to receive its nationals expelled or 

deported from the territory of another State.

Note : The Delegation of Pakistan suggested the addition of the 
word "normally” before the word “refuse”.

Article 18
Where the provisions of a treaty or convention between any 

of the signatory States conflict with the principles set forth herein, 
the provisions of such treaty or convention shall prevail as bet
ween those States.



PRINCIPLES CONCERNING ADMISSION AND
TREATMENT OE ALIENS

(Text of the Articles drawn up by the Committee together 
with the commentaries proposed by the Secretariat in the 

light of discussions in the Committee)
Article I

Definition of the term “Alien”

An alien is a person who is not a citizen or national of the 
State concerned.
Note : In a Commonwealth country the status of the nationals of 

other Commonwealth countries shall be governed by the 
provisions of its laws, regulations and orders.

Commentary
Article 1 embodies a general though not a comprehensive defi

nition of the term “alien”. The national legislations of most of the 
States including the Participating Countries in this Committee do 
not appear to include a comprehensive statutory definition of this 
term, nor have the text-writers been able to define this term satis
factorily. According to the Institute of International Law, '‘all those 
are considered aliens who have no actual right of nationality in a 
State, without distinction as to whether they are simply passing 
through or are resident or domiciled, or whether they aie refugees 
or have entered the country of their own free will.”I The question 
whether an individual is an alien or not. therefore, must be deter
mined by the laws and regulations of each Stare. The term “alien" 
generally includes not only foreign nationals but also stateless per
sons.

The note appended to this article takes into account the fact 
that owing to historical reasons the citizens of the Common
wealth Countries and those of Eire are not regarded as aliens in 
the United Kingdom, and in some of the other Commonwealth 
Countries. This is a special feature of the British Nationality Law 
and may be regarded as an exception to the general definition of 
the term “alien”.

Article 2
fl) The admission of aliens into a State shall be at the discre

tion of that State.

1 imS?'v-ulioSs P1 Institute of International Law fNew York.
Vol jl 71 * vaf-bool. til the Interna fi.mal Law Commission. A, CN. I III.

. (2) A State may—
(i) prescribe conditions fo entry of aliens into its terri

tory;
(ij) except in special circumstances, refuse admission into 

' its territory of aliens who do not possess travel docu
ments to its satisfaction;

(iii) make a distinction between aliens seeking admission 
for temporan sojourn and aliens seeking admission for 
permanent residence in its territory: and

(ivi restrict or prohibit temporarily the entry into its tern- 
lory of all or any class of aliens in its national or public
interest.

Note: (1) The Delegation of Japan is of the view that in Sub
clause (iv) of Clause (2) of this Article the words ”in 
times of or during armed conflicts or national emer
gence’ should be substituted in place of the words "in 
its national or public interest.”

(21 The Delegation of Indonesia stated that it piefeired 
Clause (2) of Article (2) as adopted by the Committee 
yi its Third Session in Colombe, which reads as follows: 

"A State admitting aliens into its territory may lay 
down by law. regulations or executive orders con 
ditions for entry of aliens into its territory.’

Commentary

Admission of aliens is a matter of discretion

Article 2 which deals with the regulation of admission of aliens 
embodies a well accepted concept ol international jurispt udettce 
according to which no State is legally bound to admit foreign na 
linnats into its territory, and that it may impose such conditions 
as it deems fit concerning such admission. This competence ema 
nates from the basic concepts of territorial supremacy and self 
preservation of States.2 Clause (11 of Article. 2 establishes a rule 
of traditional international law and the practice adopted by sevei 
States whereby a Stale is under no duty to admit aliens and that 
admission of aliens is a matter of unfettered discretion of the 
Statf concerned. Following the general trend and considerations

- Nishimura r.kiu v L'mt'd State- ol America, M2 It, 611. 619: The
Chinese Exclu-ion Case. 130 U.S. 581. 606-611.
Moore: A Digest of International Law toi. IV. 67-96.
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embodied in Clause (1) of Article 2, Clause (2) sets out in detail 
the right of a State to authorize entry of aliens on whatever con
ditions it may choose to impose and the right to refuse admission 
if its vital interests so require.

Conditions regulating admission of aliens

Under Sub-clause (i) of Clause (2) if a Slate decides to admit 
aliens within its domain it has the right to impose such conditions 
as it may deem fit.

Sub-clause (ii) of Clause (2) gives expression to the modern 
State practice on the admission of aliens. Though normallv indivi
duals wishing to visit foreign countries are provided, in accordance 
with the law of the State, with passports for the purpose, these 
arc not normally granted to stateless persons and refugees who have 
themselves been admitted into the host State on humanitarian 
grounds. When these persons wish to visit or emigrate to another 
State, the State of temporary residence may provide them with 
some kind of travel documents which in a limited wav take the 
place of passports. Under this sub-clause although normally an 
alien seeking admission into a State must be in possession of a 
valid passport yet as a State enjoys unrestricted discretion in regard 
to the admission of aliens it may at its discretion admit an alien, 
even if he does not possess a valid passport or travel document. 
Such cases are, however, exceptional as in the case of stateless per
sons or political refugees.

Sub-clause (iii) of Clause (2) incorporating a rule of Slate 
practice, establishes the right of the host State to make a distinc
tion between an alien on a visit of short duration and the one who 
seeks admission into the State for purposes of permanent settle
ment i.e., an immigrant. Most States generally make a distinction 
between such foreign nationals as intend to settle down within 
their borders and such persons as intend merely to come for tempo
rary stay in the country e.g., students, tourists, artists, etc. Normal
ly States do not permit aliens to take up permanent residence on 
their territories without having asked for and having been granted 
the appropriate authorization therefor. But in the ease of visitors. 
States generally permit their entrance provided they carry valid 
passports and comply with the applicable police and visa regulations 
relating to such class of foreigners. Even in the latter case, States 
have the competence to impose conditions embracing the terms of 
permitted sojourn or temporary residence. These may even be ex
emplified by a statutory stipulation requiring aliens staying on its

, , a[lcr , specified period of time to «PPU "8ls-
■crritory to *<“
tration or comply w

Denial of Entry an extensl0n 0f another ac-
Sub-clause (.v) ol Clause ^ ( j which empowers

knowledged rule of the admission of all
a State to restrict oi ^en p. during armed conflicts
aliens, or certain categories of^oie, ^ ^ Committee has 
or national emergency such ^ ^ and public interest
extended the rule to cosct especially taking into
even apart from cases “V'ds'o'Tthe newly Independent countries 
account the particulai nee exceptional provision in-
of Asia and Africa. This, however. iote8riw
tended to safeguard the peace f its terrl.
o( , State during ,~^plhce to forh.d the

ofXns into its territory, this sub-clause ,s in no way ,n 
eonflict with the general principles of Internationa a

Opinions of Writers
inhibit entrance into its

Vattel observes: “A sovereign mac pi certain persons.

rSHE
. , , cram The reception of aliens is a matter

ofrdÏÏcTetiona.nd every State is by reason of its territorial supre
macy competent to exclude aliens from the whole or any P 
Us territory .-3 According to Haekworth, “in the absence oft«J 
obligations, a State is under no duty to admit aliens into i - 
If it does admit them it may do so on such terms and conditions 
as may be deemed by it to be consonant with its national in ere .. 
McNair says: “Apart from treaty stipulations to the con raty 
State has a right to exclude all aliens including stateless persons or 
particular categories of such persons. 7

I Hines V. DavidowiU. 112 U.S. 52: Oppcnheim : International I.aw Vol 

I, 8th Ed.. (1955). 676. t n956)
Weis : Nationality and Statelessness in International Law, - • ■
219-236.

A Vattel ; International Law. Vol. 1. s. 125.
» Oppcnheim: International Law. op. cit.. 675-678.
6 Haekworth: Digest of International Lav*
' McNair International Law Opinions, (1936) \ ol. IL 105.



Practice of Member States of the Committee
According to the relevant laws and regulations of the Member 

Countries of the Committee, in the absence of treaty obligations 
to the contrary, a State is not bound to admit aliens into its terri
tory but if it does so, it may do so at its discretion on terms and 
conditions of its choosing. For instance, according to the Indo
nesian practice the Stale has the right to lay down by law or exe
cutive orders the conditions for the entry of aliens info its territory. 
The practice of these States reveals that an alien is not permitted 
to enter a State unless he is armed with a valid passport with the 
necessary visa endorsement thereon. A State enjoys absolute dis
cretion in the matter of granting visas to foreign nationals. In this 
regard Japan follows a policy of reciprocity. Entry of foreigners into 
Japan is regulated by the Immigration Control Order III of April 
1951, and matters relating to admission of aliens fall under the 
jurisdiction of the Immigration Office and the Ministry of Justice. 
In the Egyptian and Syrian Regions of the United Arab Republic 
the admission of aliens is regulated by the Egyptian Law No. 74 
of 1952 and the Decree No. 54 of January 12 of 1952 respectively.

Generally all these States make a distinction between aliens 
seeking admission for temporary sojourn and those coming as im
migrants into the country. They take the view that the State has 
the right to restrict or prohibit temporarily the admission of all 
aliens or certain class of aliens, if such course of action is consider
ed necessary in ils national or public interest. According to the 
practice of Japan, a Stale enjoys the right to forbid entrance ot all 
aliens or any class of aliens in limes of armed conflict or national 
emergency.

Practice of States other than Member States of the Committee
The Canadian practice has been indicated by the Supreme 

Court of New Brunswick in 1906 in the case of Papageorgiou v. 
Turner, in which Justice Barker declared that “the power of pro
hibiting aliens’ entrance into a country is one which is recognized 
and acted upon by all civilized countries." The above view was 
elaborated in subsequent leading case in 1919, in which il was held 
that the Parliament of Canada, acting well within its right, has the 
right to prescribe the conditions upon which an alien may enter 
or he permitted to remain in Canada.8

In the United Kingdom, as in several other States, the right 
to admit, exclude or deport aliens is regarded as an incident of ler-

s Rex V. Alamazoir (1919). 47 D.1..R. iVt-lVS: Order in Council P.C 21 it
ol Sept 16. |9I(), ;,s amended U> Order in Council P.C. 6229 (1911) S.C.R. 
19 Dec. 2S, 19sO; Re i.eon Ba Chai U9s2) 1 D.L.R. 715.
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■ , Tj c British practice reveals that apart fromm 4. contrary a State has the right to exclude

General oTcanada v. Cairn (1896). Lord Atkinson delivering the 
hidgment of the Privy Council, quoted with approval the following 
''stage from Vattel’s Law of Nations: “'One of .he rights possessed 
by the supreme power in every Slate is the right to refuse to per
mit an alien to enter that State, lo annex what conditions it please 
to the permission to enter it. and to expel or deport from he 
State, at pleasure, even a friendly alien especially il it considers his 
presence in the State as opposed to its peace, order and good gov
ernment. or to its social or material interests." 10

The regulations of the United States relating lo the admission 
and exclusion of aliens are laid down in 8 United States Code," 
which declare that in the absence of treaty obligations to the con- 
11-arv a State is under no duty to admit aliens into its territories. 
The Legal Adviser of the State Department stated that "a State is 
under no duly, in the absence of treaty obligations, to admit aliens 
Ln its territory. If il does admit them, it may do so on such terms 
and conditions as may be deemed by it to be consonant with its 
national interests.” He added that this is one of the
incidents of sovereignty. Emphasizing this right of a State 
Mr. justice Gray of the Supreme Court of the United 
Slates in the leading case of Nishimura Ekiu v. United 
States (1892) stated that ”it is an accepted maxim of of in
ternational law, that every sovereign nation has the power, as in
herent in sovereignty, and essential to self-pi enervation, to forbid 
the entrance of foreigners within its dominions, or to admit them 
only in such cases and upon such conditions as if may see fit to 
prescribe"!- In the United States Ex. Rel, Knauff v. Shaughnessy 
I 195(1), Mr. Justice Minton delivering the opinion of the court stated: 
"At the outset w'c wish lo point out that an alien who seeks admis
sion to this country (i.e.. U.S.) may not do so under any claim of 
right. Admission of aliens to the U.S. is a privilege granted by the 
sovereign U.S. Government. Such privilege is granted to an alien only

9 McNair: International Law Opinions, Vol. II. 19 >:
Vattel: Law o( Nations S. 125.

.0 MuSRrovc v. Chun Tceong Toy. (1891) VC. -72: 7 IU..R. >/S; 
OS: Rex V. Home Secretary U9-L i. 1 Aü. E R. 5. 4: 2 All L.R. 

Grevtibc) ; and -others i I'M' All F.R. 510.
‘I U.S. Code, SS. 100-299 & 1101-1 in2
12 142 l ,S. 651. 659; Fonp Yen Una v. United States, i 19 U.S. 698

Moon Sin£ v. I rn ted Stales, ! 58 U.S. ’1 orner v. Will
L S. 279.
Moore; Di-, -I. op. eit.. Vul. IV 71 -SO; It* 1 9 * * 12 * * *, i.;; Inleriution.i! Law, V

64 L.T. 
212; Ex.

. 705-707. 
iams, 191

ol. 1, 216.
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upon such lerms and conditions as the U.S. shall prescribe. It must 
be exercised in accordance with the procedure which the U.S. pro
vides. ”U Further Mr. Justice Clark of the United States Supreme 
Court reaffirming the above view slated in the case of Shaughnessy 
v. United States ex rel Mezei (1953) that “Courts have long recog
nized the power to expel or exclude aliens as a fundamental sov
ereign attribute exercised by the government’s political departments 
largely immune from judicial control . . . (alien's) right to enter the 
United States depends on the Congressional will. . . .”14 Article 5 
of the French Regulation of November 2, 1945 provides that, “any 
alien must, in order to enter France, bear the document and visas 
required by international conventions and regulations in force." In 
carrying out the provisions of Article 1 of the decree of June 30, 
1946, establishing the conditions of entry and residence of aliens 
in France, the Ministries of Foreigners and of the Interior have 
promulgated an order on January 9, 1949 which by its Article 1 
requires that any alien seeking entry into French Continental terri
tory must “hold a national passport, or travel document in lieu 
of passport, valid and bearing a French visa.” However, Article 2 
of the same order provides that “nationals of States having entered 
into a reciprocal agreement with France for the waiver of this for
mality are exempted from the visa for days not exceeding three 
months in length at a time." The acknowledged right of the Min
ister of the Interior in France broad as it may be. is not absolutely 
discretionary and can only be used in the interests of “public secu
rity”. The Conseil d’Etat (Council of State) will cheek the accuracy 
and materiality of the reasons given in support of the decision deny
ing entry into French territory.! 5 In the Residence of Alien Trader 
Case (1954). the Administrative Court of Appeal at Münster 
(W. Germany) held that there was no rule of international law which 
conferred a right of residence on aliens as every State was entitled 
in its discretion to restrict or refuse the admission pf aliens. The 
courts of most other States have also taken the same view on the 
question of admission.16 In, in re Di Cesare, the Federal Supreme * 37

It 338 U.S. 33 7; 70 S. Ct. 309 (1930).
11 Haekworth; Digest of International Law. Vol. Ill, 717; 289 U.S. -122. 427;

345 U.S. 206; 96 L. Edn. 73 S. Ct. 625.
15 Marcon, Conseil D’Etat. France, (1952). Katz & Brewster: The Law of 

International Transactions & Relations, (London I960! 18-21.
16 The State (At the prosecution of Hermann Goortz) v. The Minister of 

State (19471. Irish Law Times ( 1948). 34. In re Carles Wunchs (1935). 46 
Semanarie judicial 3 Epeca 3799: In re Worn» (1949). Semanarie Judicial 
de la Federation 5a Epoca vol. 99. part 1. 2254. In Lay v. La Nacion (1939).
37 Resistro Judicial 22. Van In Resenbtirg v. Ballinger. (1950) 4 S.A.R. 
427. Mohamed v. Principal Immigration Officer (1951) 3 S.A.R. 884;
rtoosain v Van Per Merwe. N.O. and others (1933) 3 S.A.R. 535; Har- 
Ijr.nï SuiLdty. 0951) 3 S.A.R. 130 le) Annuaire de l’Institute de
nationa? Law* îoï1' XI1’ 226; Scott: Resolutions of the Institute of Inter-

Court of Argentina took the view that the political authorities have 
exclusive responsibility and power with respect to the entry of 
aliens 17 Several international agreements and conventions con
cluded since 1920 relating to the admission of refugees are based 
on the principle that a State has the discretion in the matter of 
reception of aliens on its territory. In a number of cases the Gov
erning Body Committee on Freedom of Association, one of the 
Committees of the International Labour Organisation has been con
fronted with questions relating to the admission and expulsion of 
aliens. The Committee has taken the view that the admission and 
expulsion of aliens are matters w'ithin national discietion.!'*1

Principles embodied in certain Conventions
Incorporating the above view, the draft Convention relating to 

the “International Regulation on the Admission and Expulsion of 
Aliens”, adopted in 1892 by the Institute of International Law pro
vides as follows: “The law of nations has not yet forbidden a State 
to exercise the largest discretion in establishing tests of undesir
ability of aliens seeking admission to its territory, and to that end, 
to enforce discrimination of its own devising.” The Havana Con
vention on the Status of Aliens, signed in 1928, provides in Article 
1 that “States have the right to establish by means of laws the con
ditions under which foreigners may enter and reside in their terri
tory". The International Conference on “Treatment of Foreigners” 
held at Paris in 1929 approved the following provision in this re
gard: “Each of the High Contracting Parties remains free to regu
late the admission of foreigners to its territory and to make this 
admission subject to conditions limiting its duration, or the rights 
of foreigners to travel, sojourn, settle, choose their place of resi
dence. and move from place to place."18

Article 3
A State shall not refuse to an alien entry into its territory on 

the ground only of his race, religion, sex or colour.

Commentary

Discriminations against aliens
This article rules out discrimination by a State in the matter 

of admission of aliens into its territory. Refusal of admission to an 
alien must not be only on account of his race, religion, sex or col
our. Although under international law. the reception of aliens is

17 Annual Digest (1938-1940) Case No. 119. 364.
,a Nnks, C.W.; The International Protection ol Trade Union Freedom,
- , V(,rk. 1957). 438-442.

■ vague of Nations Doc. C.l.T.E. 62, 1930, II. 3. 419-421.
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a matter of discretion and every Stale is Iv reason of its territorial 
supremacy competent lo exclude aliens from the whole or any part 
ol its territory, discrimination in litis regard on the basis of the 
alien's race., religion, sex or colour has been condemned by States 
as immoral and as not being consonant with the concept of human 
dignity.

Opinions of Writers
National legislations that mark discrimination against aliens re

siding in or emigrating from particular geographical areas, or against 
those belonging lo a particular race, are in the view of Hyde, “tokens 
of arrogance that defy explanation and produce resentment on the 
part of the States whose nationals happen to be signed out for ex
clusion. ”19 Fenwick says: “the exclusion of certain races as being 
unassimilable is . , a political rather than a legal question."-*1 
broadly, in the view of publicists, since international law does not 
forbid a State to exercise the largest discretion in formulating tests 
of undesirability of aliens seeking admission into its territory, dis
criminatory exclusion laws could h ■ challenged merely on grounds 
of policy rather than on those of legality. Discrimination on ac
count of race, colour and religion is also condemned by civilized 
nations us an anachronism in the present day world. In the view 
of Hudson and Brierly, respect for human rights is an important 
element in securing peaceful and friendly relations among na- 
tions.21

Practice of Member Snares ol the Committee
In the matter of admission of aliens, the States participating 

in the Committee do not appear to practise any discrimination 
merely on account of the individual's religion, sex or colour. But 
Japan lakes the view that such discriminatory' treatment may be 
called for towards a State which indulges in such practice.

Practice of Slates other than Member States of the Committee
Generally foreign visitors and those who seek admission for 

temporary stay are permitted to enter into a State. Taking advant
age of the fact that the law of nations has not as vet forbidden a 
State to exercise largest discretion in establishing tests of undesir
ability of aliens seeking entrance into its territory, several Western 
States have been excluding certain classes of aliens as undesirable 
tor purposes of immigration. Originally the United States permitted 
unfettered immigration and it was only after World War I that 21

•9 Hyde: International Law, Vol. I. 218.
2m Pcnwick: Intel ii.iIi.mi.iI law . \ . ! |. Î|,| , ,| 9
21 iHuterpacht: International Law and Human Riahts, (London 1950), 151.
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quantitative legislative restrictions were introduced. In 1921 as a 
rule of emergency, and in 1921 as a definitive legislative policy of 
selective immigration the number of immigrants was limited by 
the establishment of quotas for the various countries. Thereafter 
restrictions became increasingly stringent culminating in the provi
sions of the Immigration and Nationality Act of 1952 (popularly 
known as Me Carren Act). According to this Act only the alien 
applicant who fulfils the legal prerequisites and comes within the 
quota is entitled to admission. The quotas were computed by means 
of a complicated method, taking into account the respective num
bers of immigrants prior to 1920.22 Generally, aliens who are in
eligible for American citizenship have been excluded. The practical 
effect of such a scheme according to Secretary Hughes was to single 
out Japanese immigrants for exclusion. Likewise, the matter of 
Chinese and Asiatic immigration has been regulated by the so- 
called "barred-zone" provisions of the immigration laws which with 
exceptions exclude foreign nationals of the Asiatic barred zone in
cluding natives of certain islands near Asia and a portion of the 
Asiatic mainland defined in the law as lying between specified 
parallels of latitude and meridians of longitude. The ‘barred zone’ 
includes the eastern portions of Baluchistan and Afghanistan, all 
hut the extreme northern portion of Oman, most of India. Turkes
tan, Nepal, Bhutan, Siam, former French Indo-China and the 
Malaya Peninsula. It also includes the islands of Ceylon, Sumatra. 
Java, Borneo, Celebes, Timor, and New Guinea.25 But natives of 
the barred zone in certain enumerated occupations of status 
together with their legal wives and children below the age of 16 
accompanying them or following to join them are exempt from the 
above excluding provision.25

The laws and regulations of Australia, Canada and South 
Africa exclude aliens of the Asiatic races from their territories as 
prohibited immigrants. Also the laws of Brazil and Canada, as those 
of the United Stales of America, have adopted the quota system 
regulating the entry of alien immigrants. It appears that Panama 
imposes a heavier re-entry tax on the nationals of some States, es
pecially the Chinese.25

^ I3U5ik’iLlm' American-Swiss Private International Law, (New York, 1958). 

''tH,rw Dig' t. O ., cit.. Vol. IV.
K5-u'jnl -■ fhiavu- Exclusion and Expulsion of Aliens in the United States. 

25 Hyde: International Law, op. cit., 225-25.
MacVemfili' §inRh- British Ccilumbia Court of Appeal, 1914 20 B.C.R. 243;

> Vi. irn,J9 ant* , ainS! Canada and the Law of Nations (1938) 
The‘J,wV,'r bnmigration Restriction Act 22 of 1913 of South Africa. 
Nctal p d #tn Immigration Acts 1901-1930; Ex pane Gurwitz (1937) 

1 IBS, Lay v. La Nacion (1939), 37 Registre Iudicial 227.
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. It may be observed that to exclude all aliens impartially raises 
no issue of discrimination whereas the exclusion of the citizens of 
a particular State or region or race unjustifiably denies to that State 
a right or privilege accorded to others. Such discriminatory exclu
sions and immigration policies which have been of late showing 
reversion to the practice of excluding aliens for political, economic 
01 i acial reasons, are regarded as violative of the spirit of interna
tional law and are not in keeping with that State’s membership in 
the international community. Further, the total exclusion of na
tionals of one particular State might diplomatically be regarded as 
an affront or as an unfriendly act towards the State concerned.

. Article 4
Admission into the territory of a State may be refused to an 

alien:
(1) who is in a condition of vagabondage, beggary, or vag

rancy;
(2) who is of unsound mind or is mentally defective;
(3) who is suffering from a loathsome, incurable or contagi

ous disease of a kind likely to be prejudicial to public 
health;

(4) who is a stowaway, a habitual narcotic user, an unlawful
dealer in opium or narcotics, a prostitute, a procurer 
or a person living on the earnings of prostitution;

(5) who is an indigent person or a person who has no ade
quate means of supporting himself or has no sufficient 
guarantee to support him at the place of his destination;

(6) who is reasonably suspected to have committed or is
being tried or has been prosecuted for serious infrac
tions of law abroad;

(73 who is reasonably believed to have committed an ex
traditable offence abroad or is convicted of such an 
offence abroad;

(8) who has been expelled or deported from another State;
and

(9) whose entry or presence is likely to affect prejudicially
its national or public interest.

Commentary
F.xcludable Aliens

Article 4 incorporates a widely recognised rule of State prac
tice regarding the exclusion of certain undesirable aliens. Under
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Clause fit. a State may exclude certain socially unfit persons who 
are generally excluded by the immigration laws of most States. 
This category includes among others, paupers, professional beggars, 
and persons who have no settled homes, etc. Similarly Clause (2) 
emitles a State to refuse admission to aliens who are mentally de- 
fcetive. This category generally comprises idiots, imbeciles, insane 
persons, epileptics etc., as these arc regarded as physically and so
cially unfit. Normally an individual who has been certified bv the 
medical officer at the port of entry as being mentally defective is 
denied admission into the State concerned. Clause (3) empowers a 
State to exclude individuals afflicted with loathsome or virulently 
contagious disease such as tuberculosis, cholera, trachoma etc. In 
the interests of the health of the nation and in order to avoid their 
becoming a public charge these persons are not permitted to enter 
the State. Under Clause (4), a State has the right to exclude certain' 
morally unfit persons such as stowaways, drug addicts, persons en
gaged in illegal opium trade, individuals seeking admission into the 
Slate for purposes of prostitution, persons procuring or attempting 
to procure or import prostitutes and persons who generally live on 
the earnings of prostitution. Clause (5) excludes from admission 
persons who have no financial support or who have no other means 
of supporting themselves after reception into the State, lest they 
should become a public charge. By way of exception to this rule 
certain unaccompanied children, if otherwise unobjectionable, are 
admitted by some Slates if they are not likely to become a public 
charge in the State of residence. Clause (6) establishes the right of 
a State to exclude an alien criminal who has served his sentence and 
also a person who is reasonably suspected to have perpetrated a 
crime or one who has escaped from jail or police custody before 
being convicted of a crime involving moral turpitude. Under Clause 
C). those who are suspected to have committed extraditable off en- 
t-ts abroad or those who have been already convicted of such 
offences and who have undergone their punishments could be re
fused admission. It may be added that persons convicted of or 
those who admit having committed certain well defined political 
crimes are excluded from the ambit of this rule. Clause (8) incor
porating another rule of Slate practice lays down that an alien who 

as been previously deported from a State may not be received in 
a . fate. This sub-clause includes foreign nationals arrested and de- 
who^1 *n pursuance of fhe applicable laws of the land and aliens 
Üshes tlT been f0rma,ly ordered to be deported. Clause (9) estab- 
sence ol a ^fate to refuse admission to an alien if his prê
ter^,. ' o ' f *tory is most likely to endanger its national in- 

nc u ing disturbance to its peace and tranquillity. General-



Iv most States deny admission to anarchists, members of illegal 
organisations and other undesirable individuals of like character.

Practice of Member States of the Committee
As in other States. Iraq and India claim unlimited discretion 

in the matter of exclusion of aliens from their territories, without 
assigning an\ reasons therefor. Only unobjectionable non-immi
grant aliens are admitted into the countries of the Committee. The 
Participating Countries of the Committee claim the right to deny 
admission to certain categories of aliens for political, economic, 
health, moral and other reasons, but not on merely racial grounds. 
Burma and F.gypl exclude the entry of unskilled labourers, and 
those likely to endanger public security and the general morality 
of the respective Slates. Undesirable persons are not allowed to 
enter Ceylon, Indonesia, Iraq and Japan. Indigent people, those 
suffering from incurable disease, those who arc guilty of extradit
able crimes, those who have been previously expelled from Syria, 
those who are likely to endanger the security of the country, prosti
tutes and their collaborators and the smugglers of opium, hashish 
and other narcotic drugs are denied admission into the Syrian Re
gion of the United Arab Republic. But aliens seeking entry into 
Syria for purposes of medical treatment are normally received pro
vided that they have adequate means to support themselves and 
that they have obtained the necessary prior permission for the pur
pose from the Ministry of Foreign Affairs.

Practice of States other than Member States of the Committee
Practice of States gives expression to the maxim that a sov

ereign nation has the broadest right as inherent in sovereignty and 
indispensable to self-preservation to refuse admission to all aliens 
into its territory at will and that a State is under no duty to admit 
all aliens. No State can question its authority to determine as to 
what aliens or categories of aliens are undesirable and excludable. 
Most States have on their statute books immigration laws which 
contain provisions concerning excludable aliens. From an interna
tional point of view the immigration laws generally contain two 
features: (1) the broad definition of the term immigrant and (2) 
the mode and extent of the restriction placed upon immigration 
generally.

The immigration laws of the United States generally exclude 
the following aliens: insane individuals, paupers or vagrants, 
diseased persons, criminals, polygamists, anarchists, members of 
unlawful organisations, prostitutes and procurers, indentured lab
ourers, persons likely to become a public charge, persons previous

ly deported, persons excluded from admission, persons financially 
assisted to come to the United States, stowaways, children unac
companied. natives of the Asiatic Inu red zone, illiterates and accom
panying aliens in certain cases.-’- Under the laws of the United 
Kim-dom undesirable foreigners arc not permitted to enter her 
territories. The undesirable aliens, according to her laws and regu
lations, are those who had been convicted of a felony or misdemean
our or’ had been in receipt of parochial relief. They also exclude 
alien immigrants who are afflicted with disease and who have not 
the means of decently supporting themselves or their dependents. 
The laws and regulations of most ol the States exclude moic 01 

less similar classes of aliens from admission for the same reasons 
set out above. Further, in times of war or national emergency in 
the interests of public safety, exceptional restrictions if not pro
hibitions in addition to normal restrictions, are imposed upon the 
entry of aliens into the State concerned, which include withholding 
of immigration visas, passport or tourist visas and documents of 
like character.

Article 5
A State may admit an alien seeking entry into its territory for 

the purpose of transit, tourism or study, on the condition that he 
is forbidden from making his residence in its territory permanent.

Commentary

Visits of short duration are to be permitted

This Article embodies a principle which States mostly follow in 
actual practice. Generally, States make a distinction between aliens 
who intend to settle down permanently in the country and those 
who intend only to travel as tourists, students or trainees.£6 The 
latter category of aliens are not subjected lo stringent restrictions 
and qualifications.

Practice of Member States of the Committee

Burma and Iraq permit the entry of both the classes of foreign-. 
ers without any distinction but India and Indonesia differentiate 
between tourists and permanent settlers. Broadly, the laws relat
ing to entry of non-immigrant aliens are less stringent. Although 
ini migration to Ceylon is generally not permitted, her laws make 
no distinction between the tourists, whether they arc for a short 
Ul for a prolonged visit. In India admission for permanent settle-

26*0,ya'L '.n,ern*t'onal Law. Vol. 1, 221-226.
PWuheim: International Law. Vol. I, op. cit., 676.
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ment is generally not feasible. In Indonesia and in the Egyptian 
Region of the United Arab Republic foreigners seeking admission 
for permanent settlement are granted permission for the purpose 
only if the latter are considered lo be capable of contributing to 
the culture or wealth of the country concerned. Aliens are admitted 
into the Syrian Region of the United Arab Republic on condition 
that they will not seek employment during their stay in Syria. Once 
they obtain the authorization for permanent residence they are at 
liberty to look for a job therein. Japan makes a distinction bet
ween the permanent residents, the aliens who enter for prolonged 
visit and those who enter as mere tourists for short stay. In the 
Egyptian Region of the United Arab Republic a distinction is gener
ally made between ordinary visitors and immigrants. Its immigra
tion policy favours foreigners who arc likely lo contribute to the 
national wealth either culturally or financially. Further, in order to 
attract more and more tourists to the country it has rationalized 
its visa and customs regulations and other formalities as well.

Practice of States other than Member States of the Committee
The generality of State practice establishes the rule that an 

alien is not allowed to settle down in a country without having 
asked for it and having obtained the necessary authorization for 
the purpose. Tourists are normally' admitted into a State if they 
satisfy the routine police and visa regulations of the State concern
ed. Some States permit the entry of aliens for permanent settle
ment only if they are specialists and skilled technicians. For ins
tance, the Mexican Immigration Law admits technicians, and 
Singapore permits the entry of foreign specialists for specified 
periods. Normally entry permits are granted to such foreign spe
cialists only when suitable nationals arc not available.27 Immi
grants to the United States are required to comply with the terms 
and conditions laid down in the Immigration Law of 1924. Non
immigrants arc generally required to complv with the applicable 
police and visa regulations which arc less cumbersome and strin
gent than those that are applicable to immigrants.28 The term 
immigrant is defined in these terms— “ . . . Any alien departing 
from any place outside the United States destined for the United 
States, except (I) a government official, his family, attendants, ser
vants, and employees, (2) an alien visiting the United States tem
porarily as a tourist or temporarily for business or pleasure, (3) 27 28 * * *

27 The Hindustan Times, Delhi, February 23, 1959.
28 The United States has recently eased its visa restrictions to encourage

more foreign tourists. Under the new regulations, a foreigner can have
an existing United States visa renewed instead of having to apply for a
new one when his old visa expires. The Times, London, May 15, 1961.
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an ah en in continuous transit through the Untied Slates, (4) an 
alien lawfully admitted to the United States who later goes m tran
s t from one part of the United States to another through foreign 
continuous territory. (5) a bona fide alien seaman serving as such 
on a vessel arriving at a port of the United States and seeking to 
mter temporarily the United States solely in pursuit of his calling 
as a seaman, and (6) an alien entitled to enter the United States 
solely to carry on trade between the United States and the foreign 
State of which he is a national under and in pursuance of the pro
visions of a treaty of commerce and navigation, and his wife, and 
his unmarried children under twenty-one years of age, it accom
panying or following to join him.”'» Further, the United States 
like most States admits freely into its territory those American 
residents who are returning lo the United States from a temporary 
visit abroad. It may be added that although Immigation Law of the 
United States normally prohibits immigration of the aliens of the 
Asiatic barred zone, certain categories of individuals from the 
barred zone arc nevertheless permitted to enter. These persons 
include inter alia, government officials, religious teachers including 
missionaries, lawyers, chemists, civil engineers, medical nractit.on
ers, teachers, students, artists, merchants and travellers for curio
sity and pleasure.30

Article 6
A State shall have the right to offer or provide asylum in its 

territory to political refugees or to political offenders on such 
conditions as the State may stipulate as being appropriate in the 
circumstances.

Commentary

The right of asylum

This Article establishes the right of a State to grant asylum on 
its territory to foreign nationals fleeing from political, racial or 
religious persecution in their own State. Just as a State possesses 
the undoubted right to grant or refuse admission to political re
fugees into its territory, it has also the right to stipulate conditions 
which a political fugitive is expected to comply with after his en
trance into the host State. Under international law it is the duty 
oF every State to prevent all individuals including fugitive aliens 
living on its territory from endangering the territorial integrity of

29 Hyde: International Law. on cit. V.ti I. 226-227: Secilnn ’. 13 St,it 153, 
l5L as amended on ]uly 6. 1932, 37 Stat 607. 8 U.S.C.A. E. 203.

3° Hyde: Internationa Law. op. cit.. Vol. I, 225-227.



another State by organizing expeditions or by preparing common 
crimes against that Stated1

Practice of Member States of the Committee

While the laws of Indonesia, Iraq and the U.A.R. have speci
fically provided for the grant of asylum to political refugees, those 
of Burma, Ceylon, India and Japan arc silent in this regard. But 
Burma and Japan have in fact been granting asylum to political 
offenders. According to Iraq and the U.A.R. asylum to political 
refugees is a well established institution under customary inter
national law. The Participating Countries of the Committee are of 
the view that the right of asylum is nothing more than the liberty 
of every State to grant a political refugee asylum requesting for it, 
that the fugitive has no legal right at international law to demand 
such asylum and that the only international legal right involved 
herein is that of the State of refuge itself to grant asylum at will.

Universal Declaration of Human Rights and Asylum

Article 14(1) of the Universal Declaration of Human Rights, 
approved by the General Assembly of the United Nations in 1948, 
which provides that “Every one has the right to seek and to enjoy 
in other countries asylum from persecution”, does not, in the view 
of the Participating Countries of the Committee, impose any legal 
obligation on a State to grant asylum to political offenders and to 
receive persecuted aliens on its domain.

Vigilant Supervision of the political refugee

As regards the duty of surveillance of a political refugee by 
the receiving State there does not appear to be unanimity among 
the Member Countries of the Committee. While the laws of Burma 
and Ceylon are silent in this regard, the law of Japan does not ad
mit of such surveillance at all. Both India and the U.A.R. are not 
in favour of surveillance of political refugees by the host Slate. 
Iraq and Indonesia take the view that this may be resorted to only 
if it becomes necessary. Where a political refugee misuses the hos
pitality of the host State, Burma, Ceylon and Japan are inclined 
to the view that he may be deported, but according to Indonesia 
and Iraq, he could be tried and punished just like any other crimi
nal offender. On the other hand, the U.A.R. takes the view that 
the State concerned should forthwith draw his attention to such 
impropriety before a decision in favour of other appropriate action 
^ould be taken. But if he still presisted in such objectionable poli-

JI Oppcnhcinv lnl,rn4tiurlil Lavv. üp ^ m
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activities, such refractory alien could be deported. In any 
case the deportation should not amount to extradition in disguise.
Practice of States other than Member States of the Committee

The right of political asylum has been developed during the 
in. * largely under the influence of the Belgian practice.
Belgium incorporated the principle of non-extraditability of politi
cal *offenders in its Extradition Law in 1833. This principle has 
been embodied in course of time in the extradition laws of several 
other States. Further, several countries began incorporating the 
Belgian principle into their extradition treaties either verbatim or 
with minor variations.» As this right has always been upheld 
by the practice of States since the 19th century, it has crystallized 
into a rule of customary international law according to which, in 
the absence of extradition treaties stipulating to the contrary, a 
State is under no legal duty to refuse admission to a fugitive alien 
into its territory or in case he has been admitted, to expel or deli
ver him up to the prosecuting State. Moreover, States have always 
been upholding their competence to grant asylum if they choose to 
do so. In re Fabijan, it was held that if in the matter of the grant 
of asylum the jurisdiction of a territorial State was restricted, such 
a restriction could be possible only from the relevant provision of 
a treaty between the parties concerned.» The so-called right of 
asylum according to general State practice is nothing moie than 
the freedom of a State to grant or refuse at its discretion asylum to 
an alien requesting for it. It may be added that the right of a State 
to grant asylum has been recognized as an institution of humani
tarian character.El To sum up, the right of asylum does not mean 
that the individual has any light to claim the favour of asylum 
from a State, nor does it connote that a State is under any sem
blance of legal duty to grant it when sought for since under inter
national law a State has the unlimited discretion to decide whether 
or not to grant such asylum lo an alien.

Asylum in modern Constitutions
From the fact that Constitutions of several States contain 

provisions for the grant of asylum to political offenders, one can
not deduce that the granting of this privilege has become a general 
principle of law recognized by civilized nations. However, this so- 
called right belongs to the State and not to the refugee concerned. * 34

» Oppenheim: International Law. op. cit.. Vol. I (1957). 679.
“ il1 re fabijan, Annual Digest and Report of Public International Law 

Cases 1913-34. 360-372.
34 ^ perlheinl: International Law, Vol. I. op. cit., 677.

^ °f the Convention on Political Asvlum adopted in 1933 by the 
n American Conference.
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In the United States, although normally a distinction is made 
between individuals who voluntarily seek refuge in its territory 
from political persecution in their own country, and those who arc 
compelled to emigrate to the United States under compulsion 
exercised by the authorities of their Government, the practice re
veals that she grants refuge to persons whose lives are believed to 
be in actual jeopardy by reason of their political activities in their 
home State, and that such individuals applying for sanctuary there
in are customarily admitted for a reasonable period under a liberal 
interpretation of the immigration laws, provided they can estab
lish to the satisfaction of the competent authorities that their per
sonal safety is actually in danger, and that the otfences for which 
they have been indicted aie not such as would render them in
admissible under the regulations or orders of the United States.35

Article 7
(1) Subject to the conditions imposed for his admission into 

the Slate, and subject also to the local laws, regulations and orders, 
an alien shall have the right—

(i) to move freely throughout the territory of the Stale; and
(ii) Lo reside in any part of the territory of the State.

(2) The State may, however, require an alien to comply with 
provisions as lo registration or reporting or otherwise so as to 
regulate or restrict the right of movement and residence as it may 
consider appropriate in any special circumstances or in the na
tional or public interest.

Note The Delegation of Indonesia expressed preference for the 
texL adopted at the Colombo Session in Clause (1) of this 
Article, which reads as follows : (1) “Without prejudice to 
the competence of a State to regulate llie right of sojourn 
and residence which shall include the liberty to compel an 
alien to comply with its requirements as to registration, 
an alien shall be entitled to travel freely, sojourn, or re
side in the territories of the State in conformity with the 
laws and regulations in force therein”.

Commentary

Alien's freedom of movement

Under this Article although the host State has. in the absence 
of iieaty obligations to the contrary, the undoubted right to regu- 35

35 Haekworth: Digest of International Law, Vol III 73-1- 
ttyite: International Law, on. cit.. Vol. 1, 229. ’
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late the admission of aliens lo its territory by imposing such terms 
and conditions as may be deemed by it to be consonant with its 
national interests and also it has ihe authority to regulate his 
movement during his sojourn or stay within its borders, the alien 
shall have, subject to the applicable local laws, regulations and exe
cutive orders, the right to move about freely therein and shall have 
the freedom to reside in any part of the host State.

Registration of aliens
Further, as it is not uncommon for a Slate to require the 

registration of foreign nationals sojourning or residing in its terri
tory, this Article establishes the right of the host State to demand 
from the alien compliance with its laws and regulations îclating to 
alien registration, periodical reporting, etc., which are intended to 
keep track of the aliens within its borders. Furthermore, as under 
clause (2) of this Article, the State of residence, if its national inte
rests so require, has the right to restrict Ihe aliens right of move
ment and of residence, clause (2) when lead clause (It of the 
Article serves to limit the ambit of the alien's freedom to choose 
the place of residence, his right to move from place to place 
etc., depending upon the peace and tranquillity of the host Slate 
as well as the discretion of that State to decide lor itself whether 
or not it can ailow such freedom of action to the alien alter the 
latter's reception. This Article gives expression to the general State 
practice on this subject.

Opinions of writers

Affirming the normal practice of States in this regard, Oppen- 
heim states : “A State can ... as Great Britain did in the former 
times and again during the First World War and since, compel 
them to register thoii names for the purpose of keeping them 
under control. 11 rhe. views of several other writers are to the 
same elfect.

Practice of the Member Countries of the Committee

Subject to exigencies or emergencies aliens in the Member 
Countries of the Committee are permitted to travel about or to 
teside in any part of the State they visit. Registration of aliens is 
icquired in all the countries participating in the Committee. Under 
Un Aliens Registration Law, an alien entering Japan must notify 
his prtisunce to the mayor of the city concerned within 60 days 
a*lci his arrival, and this is done in the form of a request for per 
ttdssion to stay. Any change of address will have to be

6 Uppenheim: International Law, Vol. 1, op. cit., 689.
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notified to the authorities within 15 days of such change. 
Foreigners in the Egyptian Region of the U.A.R. are required to 
notify their arrival to the Foreigner's Department. They are ex
pected to furnish the authorities with all the relevant information 
required hy the latter, including the purpose and the possible dura
tion of the visit. A Residence Card must be obtained in case the 
stay is likely to last more than six months. As regards the alien’s 
obligation to register at every town he visits in the host Stale, 
there is no unanimity in the practice of the Member States of the 
Committee. For instance, while an alien in the U.A.R. is normally 
expected to notify the authorities of any change of address, he is 
not required to do so in Burma, Ceylon. Iraq and Japan. Even in 
the U.A.R. exceptions to the general rule are permissible, for ins
tance, tourists are not required to notify the change of address. 
Although an alien in India is not enjoined to register his arrival or 
presence at each and every place of his visit, lie is nevertheless ex
pected to keep the authorities informed of his movements in the 
country. Despite the requirement that a visitor to Indonesia is 
bound to register only at the place of entry, the managers of hotels 
or boarding houses are under a duty to maintain registers of all 
aliens staying in their hotels or boarding houses as the case may 
be. Normally, the duty of the alien to register emanates from the 
State's right to regulate or restrict the movement and residence of 
aliens within its borders. Thus Indonesia, like most other States 
takes the view that a State possesses the right to regulate the 
alien's right of sojourn or residence on its territory. An alien’s 
right to travel about freely in the country or to reside anywhere 
within her borders must be subject to his complying with the 
applicable laws and regulations including those relating to regis
tration therein.

Practice of Stales other than Member States of the Committee

It is not uncommon for a State to require registration of 
foreign nationals sojourning or residing within its borders. Some 
States compel aliens to register their names only in times of na
tional emergency such as war or internal disturbances merely for 
the purpose of keeping track of them. This power is inherent in 
the sovereignty of the State and is deemed essential for its self
preservation.

During 1917-1918, several States of the United States of Ame- 
rlLa passcd suitable laws empowering the governor to require 
registration of ajiens as an(j when the United States becomes a
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belligerent or when public necessity requires such a step.37 Some 
States of the United States have passed registration laws during 
1939-1910. e.g.. the Pennsylvania Alien Registration Act of 
1939 provides for the limitation, regulation and . registration 
of aliens as a distinct group for reasons of security of the nation. 
Moreover, in several States of the United States of America even 
the municipalities imposed the duty of registration on aliens re
siding within their jurisdiction. Aliens need not carry cards and 
mav only be punished for wilful failure to register. Section 31 of 
the United States Act of Congress approved on June 28, 1940 
makes it obligatory on the part of every alien “now or 
hereafter in the United States 14 years of age or older, 
who remains in the United States for 30 days or longer, to apply 
for registration and to be finger-printed.” Provision is also 
made in the same section for the registration by parents or 
legal guardians of alien children under 14 years of age. The 
Supreme Court of the United States of America has on several 
occasions reaffirmed the undoubted right of the United States 
Congress “to provide a system of (alien’s) registration and identi
fication . . . and to take all proper means to carry out the system 
which it provides” in this regard.IS

In the United Kingdom normally the Secretary of State is 
empowered to make regulations relating to the landing and em
barking of aliens and the conditions to be imposed upon them. In 
addition to or in substitution for the general restrictions, an alien 
or a class of aliens could be subjected to such special restrictions 
as the Secretary of State may deem fit in the public interest to 
order [Aliens Order. 1920. Art. (II) (1)J. Such special res
trictions relate to residence, reporting to the police, registration, 
occupation, employment, the use or possession of any machine, 
apparatus, arms and explosives, or other articles, as well as other 
matters deemed necessary. The Aliens Order of 1920 deals with 
the following subjects: duty of a householder with whom an alien 
stays, alien’s registration, certain particulars lo be supplied by the 
alien, his exemption from registration, issue of registration certifi
cate and the duties of keepers of premises.39 in September 1939 * IS

•Vri- iw ' 2“JS- lit. VJ. See. Ha Comp. Gen., Laws (1927), SecIS i»Wl«Coâe (195*)’ Sec- ’n,; La- Gen- Stats. (DART, 1939), tit. 3 
Ch 154.’ £ev- sV,ts- (•««». ell- 31. Sec. 3: N. H. Pub. Laws. (1926 

N-Y- Cons. Laws. (Executiie Law), Sec. 10.
j® US- 65b 459: 149. U.S. 698. 703-707.

l95oîï2S6-257aWS °f Hng,and' T!ird Revised Edition, Vol, XV I.ondoi
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an additional restriction requiring an alien to furnish particulars 
about his business address to the registration officer was imposed40

Principles embodied in certain Conventions

The same principle has been adumbrated in the Inter-Ameri
can Convention on the Status of Aliens (1928), Article 2 of which 
declares that “Foreigners are subject as are nationals to local juris
diction and laws, due consideration being given to the limitations 
expressed in conventions and treaties". 41 The International Con
ference on Treatment of Foreigners held in Paris in 1929, excluded 
from its consideration problems relating to Ihe admission of aliens, 
although the proceedings indicate approval of an unperfected text 
which provided, in part in these terms: “Each of the High Con
tracting Parties remains free to regulate the admission of foreign
ers to its territory and to make this admission subject to condi
tions limiting its duration, or the rights of foreigners to travel, so
journ, settle, choose their place of residence, and move from place
to place".“*2

Article 8
Subject to local laws, regulations and orders, an alien shall 

have the right—
(1) to freedom from arbitrary arrest;
(2) to freedom to profess and practise his own religion;
(2) to have protection of the executive and police author

ities of the State;
(4) to have access to the courts of law; and
(5) to have legal assistance.

Note : (a) The Delegation of Ceylon was of the view that in 
clause (2) the expression “to freedom of religious belief 
and practice" should be substituted;

(b) The Delegations of Burma and Indonesia suggested 
retention of clause (2) of the Draft adopted at the 
Colombo Session which provides that :
“Aliens shall enjoy on a basis of equality with nationals 
protection of the local laws”.
The Delegations of Iraq and Japan had no objection to the 
retention of this clause.

40 Order dated September IS, 1939, S R. & O. 1939 No. 1059.
41 Hudson; International Legislation, Vol. IV, 2374.

Briggs: The Law of Nations, op. cit., 530.
42 League Document C.I.T.E. 62, 1930, II, 5, 419-421.

Briggs: The Law of Nations, op. cit., 536.

Commentary

Alien’s rights to liberty, freedom of religion and protection for 

his person and property
Following the general trend and considerations of Articles 

7, 11 and 12, Article 8 guarantees to aliens certain essential 
rights relating to their liberty, freedom of conscience, protection 
from executive and judicial organs of the State of residence. All 
these four articles, generally speaking, aim to secure to an indivi
dual certain "essential rights” which Mr. Garcia Amador des
cribes as “fundamental human rights'^ According to the jurispm- 
dence of the General Claims Commissions, established under bila
teral agreements between the United States and certain Latin Ame
rican States, these were known as the “Minimum Standards of 
International Law” which every State must normally guarantee to 
foreign nationals on its territory. A vast majority of the modern 
written Constitutions have incorporated these provisions, among 
others, as “Fundamental Rights” of the citizens. Broadly, the 
rights and freedoms set out in these four articles are made avail
able to citizens and non-citizens alike in conformity with the ap
plicable local laws, regulations and orders. From the fact that 
these rights and freedoms are usually subject to such limitations 
and restrictions as the laws, regulations and orders expressly pres
cribe for reasons of internal security, public order, health and 
morality of the State of residence, it is clear that they are not abso
lute rights. Further, it may be added that although the leading 
Western nations had all along been asserting that these essential 
rights of aliens flowed from the duty of States to alien residents 
under customary international law, scores of bilateral treaties and 
agreements have been, at the same time, concluded by these na
tions providing for the enjoyment of these rights and privileges for 
the nationals of the contracting parties within the territories of the 
other contracting party in accordance with the standards of reci
procity and national treatment.44

Freedom from arbitrary arrest
Under clause (1) of Article 8, the alien has the right to free

dom from arbitrary arrest. The term “freedom from 
arbitrary arrest” indicates that an alien cannot be arrested 
unless he has acted in violation of a valid local law. In

43 Yearbook of International Law Commission, 1958, Vol II, 71.
44. Neer Claim (1928). _

Schwarzenberger: International -Law. Vol. I. 3rd ed.. 200-205.
Per Judge* Black in Hines v. Davidcwit/. et al. (.1941) 312, lJ,S., 52.
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case of arrest, he has the right to be informed of the grounds of 
such arrest, or the reasons for such arrest. He must be produced 
before the appropriate authorities of the State within a reasonable 
period of time after his arrest for adjudication of the alleged 
offence. He has the right to choose and employ a counsel for pur
poses of his defence. Finally, the appropriate rules of procedure 
must have been complied with by the authorities concerned. 
Deviation from the rules of natural justice may give rise to a claim 
for damages as under international law failure to fulfil an inter
national obligation gives rise to international responsibility of the 
State concerned.

Freedom of religion
Subject to the local laws, regulations and orders, clause (2) 

secures for the alien the right to profess and practise his own reli
gion. Normally, the right to profess connotes the right to talk 
freely about one’s own religion and the right to practise the same 
indicates the right to give expression to one's faith by means of 
private or public religious pursuits.

Alien’s protection by the State organs

Incorporating a well established rule of customary inter
national law, clause (3) guarantees to the alien the protection of 
the administrative or executive organs of the State of residence. 
Since an alien after his entry into a State falls under the territorial 
jurisdiction of that State, international law imposes on the latter 
the duty of affording reasonable protection for his life, liberty and 
property. Experience has shown that international controversies 
of the gravest moment have arisen in the past from the wrongs to 
another's subjects inflicted, or permitted by a government.“15 
Failure to safeguard adequately the life, freedom, human dignity or 
property of aliens has given rise to international responsibility of 
the State concerned.'^ According to modern State practice, aliens 
normally enjoy the protection of the State organs on a footing of 
equality with the nationals.

Right of access to courts of law

Giving expression to practice of States and a rule of tradi
tional international law, clause (4) specifically lays down that an 
alien is entitled to have the right of access to the local courts of 
law for the vindication of his legal rights. As in the absence of a 
provision of this character, the alien's essential rights may tend to 45 46

45 Hines v. Davidowitz et Al (1941), 312 U.S. 52.
46 Schwarzenberger: International Law. Vol. [. op. cit. 200-201.

diminish in importance, this right is regarded as indispensable for 
the benefit of aliens. In order to enjoy the freedom of access to 
the courts of law, the alien, just like the nationals, must comply 
with the requirements prescribed by the local law.

Right to employ counsels

Following the general trend and considerations of the preced
ing clauses, clause (5) establishes the right of the alien to choose 
and employ lawyers both for purposes of pursuit and defence of 
his rights and interests in the State of residence on terms of equa
lity with the nationals.

Opinions of writers

Borchard says: “The resident alien does not derive his rights 
directly from international law, but from the municipal law of the 
State of residence, though international law imposes upon that 
Stale certain obligations which under the sanction of responsibility 
to the other States of the international community is compelled to 
fulfil . . . The establishment of the limit of rights which the State 
must grant to alien is the result of the operation of custom and 
treaty, and is supported by the right of protection of the alien’s 
national State. This limit has been fixed along certain broad lines 
by treaties and international practice. It has secured lo the alien a 
certain minimum of rights necessary to the enjoyment of life, 
liberty and property, and so controlled the arbitrary action of the 
State. "47

Oppenheim says: “In consequence of the right of protection
over its subjects abroad which every State enjoys, and the corres
ponding duty of every . . . State to treat aliens on its territory with 
a certain consideration, an alien . . . must be afforded protection 
for his person and property . . . Every State is by the Law of 
Nations compelled to grant to aliens at least equality before the 
law with its citizens, as far as safety of person and property is con
cerned. An alien must in particular not be wronged in person or 
properly by officials and courts of a State. Thus the police must 
not arrest him without just cause . . . "48

Practice of Member States of the Committee

According to the law and practice of the Member Countries 
of the Committee an alien is normally permitted to enjoy personal 
liberty on a par with the nationals. Broadly, the law of each State

Borchard: The Diplomatic Protection of Citizens abroad, 11915). 25-39.
Pppenheim: International Law (London, 1937), rUh edit. 5 17-548. 

r Moore: Disest, op. cil., Vol. IV, 2-28.
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provides for protection against arrest and detention in certain 
cases. For instance, Article 22 of the Constitution of India con
fers four rights upon an individual, citizen or non-citizen, who has 
been arrested. He shall not be detained in custody without being 
informed as soon as practicable, of the grounds of his arrest. He 
shall have the right to consult and to be represented by a legal 
practitioner of his choice. He has the right to be produced before 
rhe nearest magistrate within a period of 24 hours of such arrest. 
Normally, he shall not be detained in custody beyond the period of 
24 hours without the authority of a magistrate. An alien enemy 
and an individual detained under ihe provisions relating to preven
tive detention are not entitled to the. rights enumerated above.49 
Similarly, Article 9 of the Constitution of Indonesia confers upon 
every individual the right of freedom of movement and residence 
within the borders of Indonesia; and Article 12 lays down that no 
individual shall be arrested or detained unless by order of the 
competent authority and in the cases and the manner prescribed 
by law.50 Likewise, Article 31 of the Constitution of Japan de
clares that no person shall be deprived of life or liberty, nor shall 
any other criminal penalty be imposed except in accordance with 
the procedure prescribed by law; Article 33 provides that no arrest 
shall be effected except upon a valid warrant therefor clearly indi
cating the offence for which the arrest is being made unless the 
individual has been apprehended redhanded committing the 
alleged offence, and Article 34 lays down that no person shall be 
arrested or detained without being at once informed of the charges 
against him nor shall he be detained without adequate cause.51 
Under Article 5 of the Constitution of Pakistan “no person will be 
deprived of life or liberty save in accordance with law’’. Articles 
6 and 7 lay down the safeguards relating to arrest and punishment 
for an act which was not punishable by law when the act was done, 
nor may a person be subjected to a punishment greater than that 
prescribed by law for an offence when that offence was committed. 
A person arrested shall not be detained in custody without being 
informed, as soon as may be of the grounds for such arrest; and 
such person shall not be denied the right of legal consultation and 
defence. Further, a person arrested or detained in custody is given 
the right to be produced before the nearest magistrate within a 
period of twentv-four hours and no further detention is allowed 
except on the order of a magistrate. These safeguards are. how- 49 50 51

49 Shukla: Commentaries on the Constitution of India, (Lucknow, 1960) 
3rd ed., 77-85.

50 Peaslee: Constitutions of Nation (Netherlands, 1956), Vol. II. 2nd ed., 
373.

51 Peaslee: Ibid., 514.
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ever, not applicable to an enemy alien or to any person who is 
arrested or detained under any law providing for preventive de
tention.52

Moreover, besides the insertion of provisions relating to 
essential rights in the Constitutions or public laws of the Member 
Countries of the Committee, there is also an effective and easy 
procedure for enforcing them. The Constitutions or public laws 
of Burma, Ceylon, India and Pakistan give this right to the judi
ciary. In these countries the Supreme Court and the High Courts 
have been empowered to issue certain judicial writs for the en
forcement of any rights guaranteed in the Constitutions. If an 
individual is subjected to arrest, imprisonment or any other physi
cal coercion in a manner that does not admit of legal justification, 
with the aid of a writ of habeas corpus he can obtain his release 
from such detention. Similarly, in Indonesia liberty could be re
gained by means of appropriate petitions to the judicial or execu
tive authorities as the case may be and in Iraq and the United 
Arab Republic, it is the procedure of “objections against provi
sional detainment” that is being used for the same purpose.53

Normally, an alien is entitled to freedom of conscience and 
the right freely to profess and practise his own religion. As in the 
case of nationals, the alien's right to freedom of religion is subject 
to public order, morality and health. For instance, Article 20 of 
the Constitution of the Union of Burma, Article 25 of the Consti
tution of India. Articles 18 and 43 of the Provisional Constitution 
of the Republic of Indonesia and Articles 19 and 20 of the Con
stitution of Japan provide for the right to freedom of religion to 
all individuals within the borders of their respective territories 
subject to the above qualifications.54 In Iraq too, the alien's right 
to freedom of conscience is subject: to public order, discipline and 
public morality as determined by the executive authorities of the 
State. In the United Arab Republic an alien has this freedom on 
a footing of equality with the national minorities.55

Every Member Slate of the Committee grants to aliens equal 
protection of laws. This right of protection is subject to applicable

52 Choudhuri: Constitutional Development in Pakistan (Lahore, 1951),
233-234.

53 Report of the Asian African Legal Consultative Committee, Third Session 
(Colombo) 1960, 113.

54 Peaslee: Constitutions of Nations, op. cit.. Vol. I. 281-282, Vol. II, 374 & 
376.
Basu: Commentary on the Constitution of India, Vol. I, (Calcutta, 1955); 
Third ed.. 318-322.

53 Re^torl of Asian African Legal Consultative Committee, Third Session,
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laws, regulations and orders. An alien in these countries is entitled 
to the protection of Ihe executive and judicial organs of the State, 
and more particularly ihe protection of the local police force on a 
footing of equality with the nationals. For instance, Article 8 of the 
Constitution of Indonesia guarantees to all persons within the terri
tory of Indonesia equal protection of person and property.

As the aliens are entitled to equality before the law, they have 
the concomitant rights of access to local courts of law and judicial 
protection for their persons and property. For instance, Article 13 of 
the Constitution of Indonesia lays down that every one is entitled 
in full equality to a fair and just hearing by an impartial judge for 
the determination of his rights and obligations and of any criminal 
charge against him. Under Article 1 1 of the Constitution of India, 
the guarantee of equality before the law extends to all persons, citi
zens as well as aliens, within the territory of India.56 Article 5 of the 
Constitution of Pakistan incorporating the concept of equality 
before the law guarantees to all individuals the equal protection of 
laws.57 in the United Arab Republic aliens enjoy the right of equal 
protection of law. Denial of justice is a punishable offence, and a 
judicial officer could be punished for this offence.58

■ Moreover, an alien has the right of legal consultation and de
fence in all the Member Countries of the Committee. This right is 
very important for the enjoyment of an individual’s right to life, 
liberty and property. For instance, the Constitutions of India and 
Pakistan specifically provide that an individual shall have the right 
to choose and employ legal practitioners of his choice. This right 
and privilege is available to an alien on a footing of equality with 
the nationals of the State concerned.

Practice of States other than Member States of the Committee

Britain, France, Germany and the United States of America 
have been upholding the view that under customary international 
law, a State is bound to safeguard the life and property of aliens on 
its territory in accoradnce with the requirements of the minimum 
standard of international law. Several awards of the international 
arbitral tribunals have upheld the existence of such a minimum 
standard of international law. Certain South American States were 
held liable for having failed to safeguard adequately the life, free- 56 57 58 *

56 Peaslee: Constitutions of Nations, op. cil.. Vol. II. 371-371:
Anand: Constitution of India, New Delhi (1957), 70 & 145.

57 Chowdhuri: Constitutional Development of Pakistan, op. cit., 232.
58 Report of the Asian African Legal Consultative Committee, Third

Session, 113.

dom, human dignity or properly of aliens on their territories.59 
Some publicists criticise the minimum standard of international law 
as being vague and imprecise and that “powerful States have at 
times exacted from weak States a greater degree of responsibility 
than from States of their own strength. Further, they maintain that 
even those international tribunals which had accepted and applied 
this standard could not define the term "minimum standard of inter
national law.”60 Vehemently opposing the minimum standard of 
international law, the Latin American States have been asserting 
that aliens who establish themselves in a country are entitled to 
enjoy all civil rights on a footing of equality with the nationals and 
that they cannot claim any greater measure of proteclion than that 
accorded by a State to its own nationals.61

The modern State practice concerning the nature and extent 
of an alien’s essential rights has been set out in Guerrero’s Report 
in 1926. He takes the view that although “customary law lays down 
certain rules which dearly express the definite will of States regard
ing the rights which they agree to accord to foreigners (and) the 
manner in which foreigners are to be treated”, and that “the right 
to life, the right to liberty and the right to own property" are re
cognised by the international community “as being the minimum 
which a State should accord to foreigners in its territory", it cannot 
be maintained that the international community has recognized “the 
right to claim for the foreigners more favourable treatment than 
is accorded to nationals.” Moreover in his view, “the maximum that 
may be claimed for a foreigner is civil equality with nationals” and 
that “this does not mean that a State is obliged to accord such 
treatment to foreigners unless that obligation has been embodied in 
a treaty.”! hi In view of the fact that the resident alien does not 
derive his essential rights directly from international law hut from 
the municipal law of the host State concerned, several bilateral 
treaties have been concluded between Slates which provide inter 
alia that the nationals of either contracting party within the terri
tories of the other contracting party, shall he permitted to travel 
therein freely and to reside at places of their choice, to enjoy liberty 
of conscience, to hold both private and public religious services, to

59 I'nil oil SluiL': (Ncoi Claim i v. Me\ico: Briyus: 1 he Law ut Nations, op. 
cit., 613-614. •
Walter A. Noyes Claim (United States v. Panama).
Katz & Brewster: The Law of International Transactions and Relations, 
op. cit., 76-78.
IWl u.rd: Tne Diplomatic Protection of Citizens Abicnd, op. cit.. 178: 
Amadoi. F. V. Garcia-Report on lnienutliun.it Respim-iibiiiiy. A.CN-. *1/9(1, 
20. January 1956, 74-76.

61 Amadoi, F. V. Garcia: Report on International Responsibility, ibid,, p, 75.
61a Briggs: The Law ol Nations, op. cit., 564.



enjoy full protection and security tor their persons and property; 
to enjov freedom of access lo the courts of justice, to administra
tive tribunals and agencies in all degrees of jurisdiction established 
by law both in pursuit and in defence of their rights, and last but 
not least, to choose and employ lawyers and representatives in the 
prosecution and defence of their lights bclore such courts, tribu
nals and agencies. Further, these treaties provide that the indivi
duals accused of crime shall be brought to trial promptly, shall 
enjoy all the rights and privileges which are accorded by the appli
cable laws and regulations and that while within the custody of the 
authorities they shall receive reasonable and humane treatment. 
Moreover, these treaties provide that the nationals of either con
tracting party shall be permitted to exercise all the above rights and 
privileges, in conformity with the applicable laws and regulations, 
upon terms no less favourable than are or may thereafter be accord
ed to the nationals of the other contracting party and no less 
favourable than arc or may hereafter be accorded to the nationals 
of any third country. However, they contain provisions to the effect 
that the above rights and privileges shall be subject to the right of 
each party to apply measures that are necessary to maintain public 
order and to protect the public health, morals and safety.62 More 
recently, even multilateral conventions have been concluded by 
nations for the same purpose.63 Further, the law’ and practice of 
most States establish the fact that foreign nationals are normally 
granted a minimum of rights, which in specific teims mean a modi
cum of respect for the life, liberty, dignity and property of foreign 
nationals as well as the availability of unhindered access to the 
national courts of law and reasonable means of redress in the case 
of manifest denial, delay or abuse of justicc.64 For instance, under 
Article 128 of the Constitution of Belgium “every foreigner within 
the territory of Belgium shall enjoy protection of his person and 
property, except as otherwise established by law;"65 and Article 
141 of the Constitution of Brazil “assures Brazilians and foreigners * 62 63 64 65

(,7 Trpatv of Friendship. Commerce and Navigation, concluded between the62 United States and the Italian Republic (1948); United Stales Treaties and
other International Agreements, list No. 1965; Treaty of Friendship Com
merce and Navigation entered into between the United States of America 
and Japan ( 1953). United Suites Treaties and other International Agree
ments, Vol. 4. list No. 20()) .

63 European Convention for the Protection of Human RiShts and^ F“n^-_ 
mental Freedoms (1950); European Treaty Scries. No. 5, huropean rear 
book. Vol. I ( 1955). 317-3 11; Robertson; "The European Court of Human 
Rights,” The American journal cl Comparative Law 11960). Vol. V, NO. i. 
1-28. ,
The Treaty Establishing the Benelux Economic Union H^S); Katz & 
Brewster; The Law of International Transactions and Relations, op. cit., *2.

64 Schwar/enberger: A Manual of International Law. 4th ed.. Vol. I (London, 
Ï96°). 99.

65 Peaslee; Constitutions of Nations, op. cit., Vol. I, 168.
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residing in the country the inviolability of the rights respecting life, 
liberty, individual security and property.”66 Similarly, under the 
first ten amendments and the Fourteenth Amendment to the Con
stitution of the United States of America, aliens enjoy the same 
rights as American citizens.67 In Wong Wing v United Slates 
11876), Mr. Justice Sliiras stated that the provisions of the Four
teenth Amendment to the Constitution of the United Slates "arc 
universal in their application to all persons within the territorial 
jurisdiction without regard to any difference of race, of colour, or 
of nationality, and equal protection of the laws is a pledge of the 
protection of equal laws. Applying this reasoning to the Fifth and 
Sixth Amendments, il must be concluded that all person within the 
territory of the United States are entitled to the protection guaran
teed by those amendments, and that even aliens shall not be held to 
answer for a capital or other infamous crime, unless on a present
ment or indictment of a grand jury, nor he be deprived of life, liberty 
or property without due process of law."68

The term “alien's freedom from arbitrary arrest", as inter
preted and applied by various national courts and international 
tribunals and also accoiding to outstanding writers on inter
national law connotes the following rights of an alien as a matter 
of international law: There must be some grounds for his arrest;
in cases of arrest, suspicions must be verified by a serious inquiry; 
an arrested person must be given an opportunity to communicate 
with the consul of his State if he requests for it: he is entitled to 
be brought before a judge within a reasonable period following his 
arrest; he must be treated in a manner fitting his station, and 
which conforms to the standard habitually practised among civil
ized nations during such detention; he is entitled to be informed 
of all the charges against him; he must be enabled to defend him
self with the aid of counsel; he is entitled not to be exposed to 
undue delay in the proceedings; he is entitled to a fair trial before 
an impartial tribunal; the provisions of the local law must not be 
disregarded and the same is true writh respect to relevant treaty pro
visions; he must be given opportunity sufficiently to confront the wit
nesses against him; he must be given opportunity to summon wit
nesses in his own behalf and to interrogate them and he must not be 
exposed to cruel and inhuman treatment during the proceedings nor

66 Peaslee: ibid; 234.
67 Orneld & Re; Cases and Materials on International Law (London) 1956, 

495.
68 163 U.S. 228: 16 S. ct. 977 (1876) Vick Wo v. Hopkins, 118 U.S. 356, 369; 

6 S. ct., 1064, 1070.
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by way of punishment after ihe proceedings.^ Thus according to 
the decision of U.S.-Mexican General Claims Commission in the 
Chattin Claim (1927) the following acts and omissions would give 
rise lo international responsibility of a State: illegal arrest of an 
alien, irregularity of court proceedings such as absence of proper 
investigations, insufficiency of confrontations, with-holding from 
the accused the opportunity to know all of the charges brought 
against him, undue delay of the proceedings, making the hearing 
in open court a mere formality, a continued absence of serious
ness on the part of the court, insufficiency of the evidence against 
the accused, intentional severity of the punishment flowing from 
the unfairmindedness of the judge and mistreatment of the alien in 
prison."o In the Tribolet case (1930), the U.S.-Mcxican General 
Claims Commission held that the execution of an alien without 
trial, without having been accorded the right of being heard, 
without having given at any time an opportunity to defend himself, 
or to present evidence lo establish his innocence and in short, 
without having been proven guilty of any crime would result in 
grave injustice to the alien concerned.71 In the ease of Michael 
J. Malamatnis et al (United States v. Turkey) (1937) Fred K. 
Nielsen, American Commissioner, took the view that "International 
law requires that, in connection with the execution of penal laws, 
an alien must be accorded rights such as are guaranteed under the 
law of civilized countries generally both to aliens and nationals. 
Most important among these are the requirements that there must 
be some grounds for arrest and trial, or as is said in domestic law. 
probable cause. A person is entitled to be informed of the charge 
against him. He must be given a reasonably prompt opportunity 
to defend himself. He must not be mistreated during his period
of imprisonment.72

Broadly, a Stale has the undoubted right to regulate the reli
gious teachings or practices of the individuals on its territory. This 69 70 71 72

69 Oriiekl: “What om-lPtutc.-, lair criminal procciiuru under municipal and 
international law,'' 12 University of Pittsburgh Law Review (1950) 35-44 
Brings- The Law .<I Nations, op. cit.. 566-567. Faulkner Claim (1926)
(United States v. Mexico). Roberts Claim (1926) (United States v. Mexico)
Boliggs—ibid: 519-552. Chattin Claim (1927) (United States v. Mexico)
Briggs: ibid; 666-674 Tribolet Claim (1930) (United States v. Mexico)
Briggs: ibid; 547-548 Chevreau Claim (1933) iFrance v. United Kingdom) ^
Birggs: ibid .. 566-367.

70 Chattin Claim (United Slates \. Mexico.)
Katz & Brewster. The Lav. ol Inlernalional transactions and Relations,
op., cit., 68-73.

71 Tribolet Claim (United Stales '• Mexico):
Briggs: The Law of Nations, op. cit., 547-548.

72 Haekworth: Digest of International Law, Vol. Ill, 64G.

right emanates from its competence to determine its own internal 
policy.73 The United Stales of America took the following view 
in this regard -“It is fundamental that sovereign States have the 
right lo control the internal order' of their affairs in such manner 
as they deem to be to their best interests, free from unwarranted 
interference by other powers.74 From the above it follows that 
the State has the righi even to forbid thç religious teachings or 
practices of foreigners, if in its opinion they are likely to disturb 
public order, public morals or its political institutions. However, 
so widespread has become the habit of tolerance among the mem
bers of the international community that any attempt lo curlail 
the freedom of worship of resident aliens would be regarded as 
being out of accord with the spirit of the modern world and con
trary to the practice of civilized nations. Even States having cer
tain State religions do not normally deny aliens the right to free
dom of religion, in so far as their religious practices do not disturb 
law and order within their domains. The Constitutions of several 
nations contain provisions which guarantee lo aliens the right to 
freedom of religion almost on a footing of equality with the na
tionals. Clause (7) of Article 141 of the Constitution of Brazil, for 
example, assures Brazilians and foreigners residing in the country 
the inviolability of the liberty of conscience and creed, and also 

■ the free exercise of religious sects as long as they arc not contrary 
to public order or good morals of the State. Further, under clause 
8 of Article 1 11 no one shall be deprived of any of his rights by 
reason of religious, philosophic or political convictions, unless he 
shall invoke it in order to exempt himself from any obligation, 
duty, or service required by the law of Brazilians in general, or 
shall refuse those which the same law may establish as substitutes 
for those duties in order to meet a conscientious excuse.“75 Mr. 
Buchanan, the United State’s Secretary of State, sets out the religi
ous policy of his country in these terms: “I would pray to God that 
the Governments' of all countries like that of our own happy land, 
might permit knowledge of all kinds to circulate freely among the 
people. It is our glory that all men in the United States enjoy the 
inestimable right of worshipping God according to the dictates of 
their own conscience."76 According to the Universal Declaration 
of Human Rights, adopted by the General Assembly of the United 
Nations in 1948, freedom of religion should be granted to all in-

73 Moore: A Digest of International Lav*. Vol. II. 171.
Hyde: International Law. Vol. I. op. cit., 702.

74 View of the U.S. Department of State dated February 12. 1935:
Haekworth: Digest of International Law. Vol. III. 617.

75 Peaslee: Constitutions of Nations. Vol. I op. cit.. 234-235.
76 Moore: A Digest of International Law. Vol. II, 171.
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dividuals, whether aliens or nationals."" By the terms of the 
European Convention for the Protection of Human Rights and 
Fundamental Freedoms, adopted in 1950, the Contracting Parties 
guarantee to all persons within their jurisdiction, several rights 
including the freedom of thought, conscience and religion."!’ By 
reason of the fact that a Stale has the right to regulate the reli
gious training and worship of all the inhabitants on its territory, 
nations have been entering into treaties of friendship and com
merce which normally guarantee to their nationals the right to 
freedom of conscience, free profession and practice of their own 
religions during their stay or sojourn within the territories of the 
other party to such treaty or arrangements. The Treaty of Friend
ship, Commerce and Consular Rights concluded between the 
United States of America and Norway (1928) and the treaty that 
was entered into between the United Stales of America and 
Poland on June 15, 1.931 could be given as examples of such 
treaties. More recently, the same purpose is being achieved most
ly by means of bilateral treaties of friendship, commerce and navi
gation. The treaty between the United States of America and the 
Italian Republic concluded on February 2, 1948 and that between 
the United Stales of America and Japan entered into on April 2, 
1953 could be cited as examples. These treaties normally provide 
that the nationals of each contracting party shall within the terri
tories of the other contracting party, be permitted to exercise free
dom of conscience and of worship, that they may whether indivi
dually, collectively or in religious corporations or associations 
conduct freely their religious services, provided that their religious 
teachings or practices are not contrary lo public morals or public 
order. Moreover, they also set out that each of the contracting 
parties shall have the right to apply such measures as may be deem
ed necessary to maintain public order and protect the public 
health, morals and safety."9

The term ‘'religious freedom of aliens" as interpreted and 
applied by nations appear to include the following rights and privi
leges:—x|le right to enjoy liberty of conscience, and religious 
worship, protection from all kinds of disabilities or persecution on 
account of their religious faith, belief or worship and the right to

77 The Universal Declaration of Human Right, does net impose any legal 
>blig,uiitin om ilu. mum hers *>1 iho intcrnaiioiial community, but it ap- 

_ pears to have considerable moral force. .
<8 Robertson: the European Court of Human Rights, op. cit., I.
,9 Article 9 of the Treaty of Friendship, Commerce and Navigation, con

cluded between the United States of America and Italian Republic (1948); 
Ulair.vs 2 and 3 of Artich I of trie Treatv of Friendship and Navigation 
■>nd Commerce entered into between the United States of America and 
Japan.
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hold or conduct, without annoyance or molestation of any kind, 
both private and public religious services and riles of a ceremonial 
nature in their national language or any other language which is 
customary in their religion, either within their own houses or 
within any other appropriate buildings, provided that their teach
ings or practices are not contrary to public morals or public order; 
the right and opportunity to lease, erect or maintain in convenient 
situations buildings appropriate for religious purposes; the right 
to collect from their co-religionists voluntary offerings for reli
gious purposes; the right to impart religious instructions to their 
children either singly or in groups or to have such instructions 
imparted by' persons whom they may employ for such purpose; and 
the right to bury their dead in accordance with their religious prac
tices or customs in suitable and convenient burial-grounds estab
lished and maintained by them with the approval of the compe
tent authorities, subject to applicable mortuary and sanitary laws 
and regulations.SU Moreover, most of the treaties provide that the 
nationals of each contracting parly shall be granted rights with 
reference to freedom of conscience and the free exercise of reli
gion which shall not be less favourable than those enjoyed in each 
contracting State by the nationals of the nations most favoured 
in this respect.81

Generally speaking, as a result of customary international law, 
treaties and the exercise of the right of diplomatic protection of the 
alien’s home-Statc, States have been granting aliens within their 
territories the same measure of protection for their persons and pro
perty as are possessed and enjoyed by their own nationals. In 
the absence of such executive and judicial protection, the alien’s 
right to life, liberty, dignity and properly may be jeopardized.82 
Justice Black of the United States describes the source of the 
rights of aliens and the corresponding duty of every State in the 
following terms: “Apart from treaty obligations, there has grown 
up in the field of international relations a body of customs defin
ing with more or less certainly the duties owing by all nations to 
alien residents—duties which our State Department (i.e., of the 80 81 82

80 Note from Mr. Litvinov, People's Commissar for foreign Affairs of the 
Union of Soviet Socialist Republics to the Government of the United 
States, dated Nov. 16. 1933.

81 Article 9 of the Treaty between Germany and the Union of Soviet So
cialist Republics signed at Moscow on Oct. 12. IV23. Haekworth: Digest 
of International Law. Vol. III. Articles XI (U & (2) of the Treaty of 
Friendship, Commerce and Navigation concluded between the United 
Stales and Italian Republic; Haekworth: Digest of International Law. 
I94S, Vol. III. 619.

82 Oppenheim: International Law. Vol. I. op. cit.. 689-690.
Schwarzenberger: A Manual ol International Law, Vol. 1, op. cit., 90
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United States) has often successfully insisted foreign nations must 
recognize as to our nationals abroad. In general, both treaties and 
international practices have been aimed at preventing injurious 
discriminations against aliens”.til Moreover, if an alien suffers an 
injury in consequence of the failure of a State to provide the neces
sary protection and security for his person and property as requir
ed by international customary or conventional law. that State 
incurs international responsibility; and such a lapse has been re
garded by the international community as an international delin
quency. 84 One of the most important and delicate of all inter
national relationships recognized irnmemorialty as a responsibility 
of government, has lo do with the protection of the just rights and 
interests of a country's own nationals when those nationals are in 
another country. Experience lias shown that international con
troversies of the gravest moment may arise from wrongs to an
other's subjects inflicted or permitted by a government.85 In the 
Neer Case (1926) the duty of protection was set out by the Gene
ral Claims Commission as follows:—“The treatment of an alien, 
in order to constitute an international delinquency, should amount
to an outrage, to bad faith, to wilful neglect of duty, or to an in-

•

sufficiency of governmental actions, so far short of international 
standards that every reasonable and impartial man would readily 
recognize its insufficiency. Whether the insufficiency proceeds 
from deficient execution of an intelligent law or from the fact 
that the laws ol the country do not empower the authorities to 
measure up to international standards is immaterial.”86

Moreover, international arbitral tribunals have repeatedly 
awarded indemnities in favour of aliens because of the wanton 
killing of aliens by local officials,8' and the failure of the local 
administration to apprehend, prosecute and punish the persons 
who had committed wrongs against aliens.88 They have founded 
international responsibility on account of the failure of the local 83 * 85 86 87 88

83 Hines v. Davidov.it/ et Al (1941;. 312 U.S. '>2:
Borchard: The Diplomatic Protection of Citizens Abroad, op. cit., 23, 37, 
73 & 103.

:: I Oppenheim: International Law, Vol. I, op. cit., 330.
”A State is responsible tor any failure on the part of its organs to carry 
out the international obligations of the State which cause damage to the 
person or property of a foreigner in the territory of the State ; League of 
Nations, Acts of the Conference. Minutes of the Third Committee, 1930 
V, 26-32. 236.

85 Per Justice Black in Ilines v. Davidowitz ct Al.
86 Geneia! Claim.-, Commissi m established under bilateral agreements bet- 

vecn the l piled Slates of America and Mexico.
Schw.irzonbergoi : International Law, Vol. I. op. ciL.. -(KÎ--01.

87 The Youmans ease (1926), Briggs: The Law of Nations, op. cit., 705-711.
88 The janes ease (1926); Scliwaizenberger: International Law, Vol. I,

op. cit., 201.
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authorities lo provide adequate protection to the foreigners who 
had needed it.89 and upon the failure of the government ol the 
State of residence to use due diligence to prevent injury to aliens.90

Although the overwhelming weight of authority of publicists 
sustained by the practice of States is in favour of granting aliens 
the national standard of treatment in respect of protection for 
their persons and property, diplomacy, international practice and 
arbitral decisions have established the rule that equality of tical
ment, while prima facie a fair defence, is not conclusive of inter
national duty and responsibility. Thus, "had faith, fraud, outmge 
resulting in injury' cannot be defended on the ground that it is the 
custom of the country to which nationals must also submit”, nor 
can it be maintained that the State concerned normally does not 
provide any protection whatever even for its own nationals.91

As regards (he British State practice Lord Phillimore stated 
in Johnstone v Pedlar (1921) as follow ;: “An alien ami (friend),
once he is resident within the realm, is given the same rights for 
the protection of his person and property as a natural horn or 
naturalized subject x x x. An alien ami complaining of a tort is ir. 
the position of an ordinary subject, and that no more against him 
than against any other subject can it be pleaded thai the wrong 
complained of was, if a wrong done by command of the king or 
was a so called act of Slate. From the moment of his entry into 
the country the alien owes allegiance to the king till he departs

89 Chapman case (19301: Briggs: The Law of Nations, on. cit., 697-703.
90 Borchard: Diplomatic Protection of Citizens Abroad, op. cit., 213-228.
91 Although at the Hague Codification Conference of 1930, the Third Com

mittee rejected by a vote of 23 to 17, a Chinese proposal intended to 
limit the international responsibility oi State for the protection ol aliens 
to the standaid of treatment accorded by a State to its own nationals, it 
now appears that most of the newly independent States are in favour ot 
placing the alien in respeel ol his right to lile, liberty, personal property 
and protection and security therefor in conformity with the national laws 
and regulations, on a footing of equality with their nationals; League ol 
N nions. \ci of the Conference. Minutes of the I bird l omnullee, 1)111. 
v‘ 17, 185-188. Borchard: "The Minimum Standard of the Treatment ot 
Aliens”, Proceedings of the American Society of International Law <m>), 
54-57.
Oppenheim: international Law, Vol, T, op. cit., 687-688.
According to Survey of International Law, “the controversy which was 
largely responsible lor the negative result of The Hague Codification Con
ference, on a subject of whether a State can adduce the fact ol non
discrimination as a reason for relieving il ol its responsibility for the treat 
ment of aliens lias now been resolved so far as fundamental human rights 
and freedoms are concerned. The principle authoritatively asserted by 
arbitral tribunals that the plea of non-discrimination cannot be validly 
relied upon if the State does not measure up to a minimum standard of 
civili/ 11 ion has now I’otn I expression in ihe provisions of the Charter 
relating to human rights and fundamental freedoms. These must be 
deemed to be co-extensive with the minimum standard of civilization.” 
United N,nions Doc. A.CN.l/l. Nov 5, 1918: Case Concerning Certain 
German Interests in Polish Upper Silesia (Merits) 19^.6. Rep. P.C.I.j. 
Series A. No, 7, 32-33.
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from it, and allegiance, subject to a possible qualification . . . draws 
with it protection, just as protection draws allegiance.”92

With regard to the practice of the United States, Mr Butler 
the Attorney General of the United States of America stated in

at Al,cns commS within our territory are entitled to the 
same protection in their personal rights as our own citizens and 
no moie .9» and as to protection of property rights of foreign 
nationals. Mr. Adams, the Secretary of State of the United States 
of America stated that “there is no principle of the law of nations 
more firmly established than that which entitles (he property of 
strangers within the jurisdiction of a country in friendship with 
their own to the protection of its sovereign by all the efforts in 
is power. He added that, that was the common rule of inter

course between all civilized nations.^ Moreover.-in Matarazzo v 
Hustis (1919) it was held that “an alien coming into the United 
States and residing here, even temporarily, is entitled to the pro
tection of, and is subject to the provisions of, the Statutes of the 
United States and of treaties made with, while in force, are the 
supreme law of the land."95

Notwithstanding the claim of the leading Western nations 
that in accordance with the minimum standard of international 
customary law, every nation has certain minimum duties to per
form with regard to alien’s right to life, right to liberty and the 
right to own property, they too, like most other nations, have 
been entering into numerous treaties of amitv and commerce of 
friendship, commerce and consular rights or of friendship, com
merce and navigation which promise and guarantee hroad rights 
and privileges including most constant protection and securityVr 
the persons and property to the nationals concerned sojourning 
or resident within the territories of ihe contracting parties. By 
stipulating that the treatment of foreigners shall be in conformity 
with the applicable national laws and regulations, and also 
m conformity with the national and most favoured nation 
standards of treatment, these treaties have been aiming at preven
tion of injurious discriminations against aliens.96 For instance,

92 (1921) 2 A.C. 262 (Great Britain, House of Lords); 
oi ?,ns*s: ',le U'* 1"’ of Nations, op, cit., 334-555
oi Moore: A Digest of International Law Voi. ÏV, 2. 
ui- £îocire: A D'S“t oi International Law, Vol. IV, >. 
u’ p.ickworth: Digest ol International Law. Vol III. '.32.

pMi. A o1- '!‘r J,Iints v- Davidow-iiz et Al II9Î1». op. cit.. Dispatch of Mr 
Hoik. Acting LjS._ Secretary of State to Ambassador H.P. Fletcher, dated 

L''.*'■ 1918: Briggs: The Law of Nations, op. cit. 565; Report on Res
ponsibility of States for Damage Done in their territories to the Person or 
Property oi Foreigners fGucrrero Report), League of Nations Doc. 1926 
176*180'’ ArT,e:IL'un 1 " ’ '1 -*f Internati.mai Law. special supplement (1926)
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Clause I of Article II of the Treaty of Friendship, Commerce and 
Navigation concluded between the United States and Japan on 
April 2, 1953 provides as follows; “Nationals of either Party with
in the territories of the other Party shall be free from unlawful 
molestations of every kind, and shall receive the most constant 
protection and security, in no case less than that required by in
ternational law.”97

Clause (1) of Article III of the Treaty of Friendship, Com
merce and Navigation signed between the United States and Ger
many on October 29, 1951 provides as follows;—“Nationals of 
either Party within the territories of the other Party shall be free 
from molestations of every kind, and shall receive the most cons
tant protection and security. They shall be accorded in like cir
cumstances treatment no less favourable than that accorded to 
nationals of such other Parly for the protection and security of 
their persons and their rights. The treatment accorded in 
this respect shall in no case be less favourable than that accorded 
to nationals of any third country or that required hy international 
law.”98

Since the middle of the nineteenth century, the Western 
nations appear to have been providing foreigners within their 
territories the freedom of access to their courts of law on a basis 
of equality with their nationals as a complementary right to the 
foreigners’ right to protection and security for their persons and 
property. In the exercise of the freedom of access to the national 
courts.of law. they have been enjoying the liberty to choose and 
employ legal practitioners of their choice. Hence some publicists 
take the view that the rights of access to courts of law and to 
judicial protection for the alien’s person and property are some 
of the requirements of the minimum standard of international 
customary law which every nation should accord to aliens within 
its territory.99 Closely related to these rights is the right to equal

97 United Stales Treaties ami other International Agreements, Vol. Part 
2 (1953) (List No 2863, 2067).

93 United States Treaties amt oilier International Agreements. Vol. 7, Pari: 2 
(1956), (List No. 3593). 18-12. Article III of the Treaty between the United 
Slat s and Italy ol February 2d. 13.1: \riiele I oi the Treaty belween 
the United States and Japan ol Feb. 21, 1911 and Article V of the Treaty 
of Friendship, Commerce and Navigation concluded between the United 
States and the Italian Republic on February 2. 1938 provide for the pro
tection and security of aliens' persons and property in the host State; Hyde: 
lntern.ii.ionai Law. Vol. 1. on. eil., mV.
Briggs: The Law of Nations, op. cit.. 532 

J9 .Schwavrzenbcrger: A Man ial of lm, noli mal Law, Vol. I, op. cit., 99. 
Briggs: The Law of Nations, op. cit., 567.
Borchard: The Diplomatic Protection of Citizens Abroad, op. cit., 73.
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protection of the laws. “Equal protection of the laws means sub
jection to equal laws applying lo all in the same circumstan
ces. ”100 Several modern Constitutions specifically lay down that 
the State shall not deny to any person within its territories the 
equal protection of its laws. For instance, Article 3 of the Basic 
Law for the Federal Republic of Germany promulgated on May 
23, 1949, provides as follows: (1) All men shall be equal before
the law; (2) Men and women shall have equal rights; (31 No one 
may be prejudiced or privileged because of his sex, descent, race, 
language, home land and origin, faith or his religious or political 
opinions. 101

As regards the alien’s freedom of access to the national 
courts, the Supreme Court of the United States said in the course 
of its opinion in the case of Barbier v Connolly (1885) as follows: 
“The Fourteenth Amendment, in declaring that no State shall de
prive any person of life, liberty, or property without due process 
of law, nor deny to any person within its jurisdiction the equal 
protection of the laws,” undoubtedly intended . . . that all persons 
should be equally entitled to pursue their happiness and acquire 
and enjoy property; that they should have like access to the courts 
of the country for the protection of their persons and property, the 
prevention and redress of wrongs, and the enforcement of con
tracts. 102

In Takahashi v Fish and Game Commission Justice Black 
stated that the United States Congress has broadly provided: “All 
persons within the jurisdiction of the United States shall have the 
same right in every State and territory to make and enforce con
tracts, to sue, be parties, give evidence, and to the full and equal 
benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens, and shall be subject to 
like punishments, pains, penalties, taxe-,, licences, and exactions of 
every kind, and to no other, 16, Stat. 140, 1 14. 8 U.S.C. s 41.

The protection of this section has been held to extend to 
aliens as well as to citizens. Consequently the section and the 
Fourteenth Amendment on which it rests in part protects all per
sons, “against State legislation bearing unequally upon them either 
because of alienage or colour. . . The Fourteenth Amendment and 
the laws adopted under its authority thus embody a general policy 100 101

100 Lindsley v. National Carbolic Co.. ( 1910). 220 U.S 61.
101 Reaalea: Conseil utiorts of Nations, Vol. II, 30-41 - 
t02 113 U.S. 27. 31 (1881 )■

Haekworth; Digest of International Law, Vol. HI. 564.

that all persons lawfully in this country shall abide “in any state” 
on an equality of legal privileges with all citizens under non-dis- 
criminatory laws."103 By Section 156 of the Judicial Code of the 
United States, “the privilege of prosecuting claims against the 
United States in the Court of Claims, whereof such court, by 
reason of their subject matter, and character, might take jurisdic
tion” is accorded to “aliens who are citizens or subjects of any 
government which accords to citizens of the United States the 
right to prosecute claims against such government in its courts.104

Describing the British practice. Viscount Cave said in the 
case of Johnstone v Pedlar (1921) as follows: “Counsel for the
appellant contended for the broad proposition that, where the 
personal property of an alien friend resident in this country is 
seized and detained by an officer of ihe Crown, and his act is 
adopted and ratified by the Crown as an act of State, the alien is 
without legal remedy. In my opinion this proposition cannot be 
sustained x x x an alien ami (friend) complaining of a tort is in the 
position of an ordinary subject, and that no more against him than 
against any other subject can it be pleaded that the wrong com
plained of was, if a wrong done by command of the king or was a 
so-called act of State. From the moment of his entry into the 
country the alien owes allegiance to the king till he departs from 
it, and allegiance . . . draws with it protection, just as protection 
draws allegiance."i05 in the case of Massein v The King (1934) 
Justice Maclean of the Canadian Exchequer Court said as follows: 
“My conclusion is that in England and here (Canada), an alien may 
maintain a petition of right. The friendly alien has access to our 
courts like any subject. . . This is far from saying that an action 
could not be maintained by a petition of right by any friendly alien 
against the Crown ... I might point out that under the Customs 
Act an alien is subject to the same penalties and forfeitures and 
enjoys the same rights and remedies as a subject; no distinction 
is of course made between them. . . A friendly alien while in this 
country, as a matter of law, is in the allegiance of the Crown, and 
so long as he remains in this country, with the permission of the 
sovereign, express or implied, he is a subject to local allegiance, 
with a subject’s rights and obligations. This principle was discuss
ed at great length in the House of Lords in Johnstone v Pedlar,

103 334 U.S. 110, 68 S. Bt. 1138 (1948);
Hurd v. Hodge, 334 U.S. 24; 68 S. Bt: 847;
op^'t' The *a" lnternationa! Transactions and Relations,

J04 llackworlh: ibid., 565.
*°5 (1921) 2. A.C. 262;

Brisas: The Law of Nations, op, cit., 552-555.
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(1921) 2. A.C. 262, and I would refer to that authority”.106 Simi
larly, the right of action against the government of the State is 
accorded to foreigners in several other countries. 107 Further, 
about 64 per cent of the national Constitutions contain provisions 
relating to the right of making petitions to the State officials as one 
of the fundamental rights of the individual.108 It appears that in 
several national Constitutions, this right of petition is available to 
aliens more or less on a footing of equality with the nationals.109 
Apart from the right of suit against the government, the aliens 
are accorded the right to sue private persons; the right to be 
parties to suits by private individuals; the right to give evidence; 
the right to summon witnesses in their defence; the right to choose 

:and employ counsel for purposes of prosecuting and defending 
their rights and interests and also defending themselves if accused 
of crime and the right to the full and equal benefit of all the 
national laws and proceedings for the security of their persons and 
property on a footing of equality with the nationals.HO

As observed above in the treaties of amity and commerce 
concluded between nations, mutual freedom of access to the local

106

107

108
109

110

Annual Digest and Reports of Public International Law Cases (1938-1940) 
case No. 124, 372-374.
Denmark, Dominican Republic, Franco, Honduras, Japan and Norway 
could be cited as instances in this regard.
Haekworth: ibid, 565-566.
Peaslee: Constitutions of Nations, Vol. I, op. cit., 7.
Article 26 of the Constitution of the Argentine Republic provides for 
the right of all individuals; nationals and aliens—to petition the autho
rities.
Suits against private individuals include nationals, aliens and nationals 
and aliens: Katalla Co. \. Rones. 186, Fed. 'll. 108 C.C.A.. 132; Barrow 
Steamship Co. v. Kane, 170 U.S. 100, 18 Sup Ct. 526; 42 L. Ed.
964. Compania Mineva y. Compradora de Metales Mexicaro, S.A.V. 
American Metal Co., Limited, et. al; 262 Fed. 183, 187.

In Cunard S.S. Co., Limited v. Smith (1918) 255 Fed. 846, 848, the 
Circuit Court of Appeals for the Second Circuit said that "the law is . . . 
well established that aliens who arc sui juris, except alien enemies, may 
maintain actions to vindicate their rights and redress their wrongs when 
brought in the proper courts. It has been held in numerous cases that 
one alien may sue another alien in the State courts, even on contracts 
made abroad or for a tort committed in a foreign community."

In Martinez v. Fox Valley Bus Lines, Inc. (1936), Annual Digest 1935
1937 case No. 151, Mr. Holly, District Judge of Illinois took the view 
that since even an alien who is unlawfully in the country must live he 
must have the right to earn a living by following the ordinary occupa
tions of life including the right to make the ordinary contracts incident 
to existence. Further, in his view so long as he is permitted by the Gov
ernment of the United States to remain in the country, he is entitled to the 
protection of the laws in regard to his rights of person and property in
cluding the protection of the Fourteenth Amendment to_ the Constitution 
of the United Slates of America. But in Conies y. Pharns (1933) (Annual 
Digest, 1933:4931 ease No. 121). the Supreme Course of Wisconsin held 
that an alien who has entered unlawlully cannot sue.
Oppenheim: International laws Vol. 1. op. cit.. 688-689.
Haekworth: Digest of International Law, Vol. Ill, 567-568.
Katz & Brewster: Law of International Transactions and Relations, 129.
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eourls together with cognate rights and privileges on a basis of 
equality with nationals, are being assured to the nationals of each 
contracting party within the territories of the other contracting 
party. For instance, Article IV of the treaty concluded between 
the United States of America and Japan (1935) provides:
“(1) Nationals and Companies of either Party shall be
accorded national treatment and most-favoured-nation treat
ment with respect to access to the courts of justice and 
to administrative tribunals and agencies within the terri
tories of the other Party, in all degrees of jurisdiction both in 
pursuit and in defence of their rights . . .”'11 Article VI of the 
Treaty of Friendship, Commerce and Navigation entered into 
between the United States of America and the Federal Republic of 
Germany in 1954 provides: (1) Nationals of either Party shall be 
accorded national treatment with respect to access to the courts of 
justice and to administrative tribunals and agencies within the 
territories of the other Party, in all degrees of jurisdiction, both in 
respect and in defence of their rights ... ”"2

Principles embodied in certain Conventions

The Declaration of the International Rights of Man adopted 
by the Institute of International Law at its meeting in New York 
in 1929 provided in Article 1 as follows:

m viiv v.i y lai-v- iu tAitllll « V» j UW11

equal right to life, to liberty, and to property, and to accord to all 
persons within its treritory the full and complete protection of its 
law without distinction of sex, race, language, or of religion.”'U

The Inter-American Convention on the rights and duties of 
States (1933): Provides in clause (2) of Article 9 that:

Nationals and foreigners are under the same protection of 
the law and the national authorities and the foreigners may not

Nl Part 2 206'S Tru;Uic' ;"’d other International Agreements ( 1953). Vol. 4,

M2 UmUsI States 1 reatios and other International Agreements (1956), Vol.

Similar provisions are lound in the treaty between the United States 
it ■' ,"5‘s ‘-■onclude.l on Dec. 7. I927 (Article 1) and that between 

ne United States and the Italian Republic entered into on Feb 2. 1948' 
Haekworth: Digest of International Law Vol. Ill, 562: Briggs: The Law 
of Nations, op cit., 530-531 & 542-547. ’

of Article V provides inter alia that "the nationals ... of either 
ami I-enr'J1/ ?a/ty ' ■■ • ?hal1 be at liberty to choose and employ lawyers 
such m t[" J, e'S T Prosecution and defence of their rights before 
privilege „trlb.linal? and agencies . . . exercise all those rights and 
Oiirablp Hi in c°nformlty with the applicable laws upon terms no less fav- 
nationak the ,terms, whl?h are or may hereafter be accorded to the 
corded to*-™ n? ess fa7ourable than are or may hereafter be ac* 

Ul lu nationals ... of any third country.”
" WOrth: Disest of International Law, Vol. Ill, 641-642.
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claim rights other or more extensive than those of the nationals.”'14

European Contention for the protection of Human Rights and ^
Fundamental Freedoms (1950) ■

By the terms of the Convention, the Contracting Parties gua
rantee to all persons within their jurisdiction a number of rights 
and freedoms, including the right to life; the right to liberty and 
security of the person; freedom from torture, slavery and servi
tude; freedom from arbitrary arrest, detention, or exile; the right 
to fair and public hearing by an independent and impartial tribu
nal in questions of the determination of civil rights and obligations 
or of any criminal charge; freedom from arbitrary interference in 
private and family life, home, and correspondence; freedom of 
thought, conscience, and religion; freedom to join trade unions; 
the right to marry and found a family."5 By the conclusion of a 
Protocol on March 22, 1952, three additional rights were added: 
the right to property, the right of parents to choose the education 
to be given to their children, and the right to free elections."6

Under Article 24 of the Convention any Member State may 
refer an alleged breach of the Convention by any other Party to 
the European Commission of Human Rights consisting of a num
ber of members equal to that of the High Contracting Parties, 
Under Article 25, the Commission may receive petitions from 
“any person, non-governmental organization or group of indivi
duals claiming to be the victim of a violation by one of the High 
Contracting Parties of the rights set forth in this Convention.”117

114 Signed at Montevideo on Dec. 26, 1933;
Hackworth: Digest of International Law, Vol. Ill, 640.

115 Robertson: “The European Court of Human Rights,” Vol. 9, 1, The 
American Jounal of Comparative Law (1960), 1-2. These rights and free
dom were taken from the Universal Declaration of Human Rights ad
opted by the General Assembly on Dec. 10, 1948, though they are defined 
in greater detail. Unlike the latter which is only a solemn statement of 
intentions of considerable moral value but without legal effect, the for
mer, i.e., European Convention contains precise legal obligations.

116 Robertson: “The European Convention on Human Rights—Recent Deve
lopments,” British Year Book of International Law (1951) 339-365.
The European Convention entered into force on Sept. 3. 1953. All the 15 
members of the Council of Europe are now Parties with the exception of 
France, i.e., Austria, Belgium, Federal Republic of Germany, Greece, Ice
land, Ireland, Italy. Luxembourg, Netherlands, Norway, The Saar. Sweden, - >
Turkey, the United Kingdom and Denmark. Robertson: The European 
Court of Human Rights, op. Cit., 1. 117 * *

117 This jurisdiction of the Commission is, however, subject to two condi
tions: that the Party against which the complaint is made has declared 
that it recognizes the right of the individual petition and that at least
five other States have made similar declarations, it may be added that
in fact, since nine out of the 15 members of the Council of Europe have 
recognized the competence of the Commission to receive individual peti
tions. this remedy is now available to about 90 million Europeans. More-

Benelux Economic Union (1958)

The Treaty establishing the Benelux Economic Union pro
tides in its Article 2 that:

“2. They shall enjoy (the nationals of each High Contracting 
Party) the same treatment as national of that State as regards:

(a) freedom of movement, sojourn and settlement; x x x 
(g) exercise of civil rights as well as legal and judicial pro

tection of their person, individual rights and interests.”' 18

Article 9
A State may prohibit or regulate professional or business 

activities or any other employment of aliens within its territory.

Note : The Delegation of Iraq was of the view that the words 
“shall be free to” should be inserted in place of the word 
“may". The Delegation of Pakistan wished to keep its 
position open.

Commentary

State’s right to regulate alien’s economic activities

This Article emphasizes the right of the host State to regulate 
or even to prohibit the professional, business or similar activities 
of the aliens on its territory. The practice followed by most of the 
States which is in accord with this Article shows that the Stale of 
residence has the right to limit or prohibit the right ol aliens to 
participate in certain professions and industries. '19

Opinions of Writers

Hyde expresses his views in Ihe matter in these terms: “A
State may exercise a large control over the pursuits, occupations 
and modes of living of the inhabitants of its domain. In so doing it 
may doubtless subject resident aliens to discrimination without 
necessarily violating any principle of international law. x x x

A State may reasonably exercise a rigid control over the prac
tice of learned professions within its territory. Thus, it may pres
cribe tests of the fitness of persons to be permitted to practise,

a e0!»dition of its exercise is the previous exhaustion of local
comnliane* ,V-u 1 ►u|,pl,C,al"’?-i h,a'c bcen t,,rncd d»*" ' >r reasons of non- 
Pnri* ,ance^'"lt 1 '16 IU c e-xhaustion of local remedie European Court of Human Rights, op. cit., 2.
cittZ82 ®revv5tcr: Hie Law of International Transactic

ties: Robertson: The 

:ions and Relations, op.
"9 Moore: Digest op. cit., Vol., 13.
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and that regardless of their nationality. Unless restrained bj 
treaty, it may not unlawfully discriminate against aliens nor is it 
under any obligation to accept as assurances of fitness the degrees 
issued by foreign institutions of learning . . . The territorial sove
reign must be free to establish for itself the extent and mode of 
recognising the attainments of persons trained in foreign coun
tries. xxx

The practice of a particular profession, such as that of the 
law, may be fairly deemed to enlail a connection with and devo
tion to the State within whose territory that privilege is sought to 
be exercised that is incompatible with the retention of allegiance to 
a foreign country, xxx

In a word, it seems to be clear that a State is on strong ground 
when it lays down the conditions under which learned professions 
may be practised within its territorial domain, and when also, in 
the course of so doing it sees fit to coniine the privilege of practice 
to individuals who arc its own nationals." 120

Practice of Member States of the Committee
The Member Countries of Ihe Committee, like other nations, 

claim the right to prohibit or restrict the participation of aliens in 
professions and gainful employments within their territories. Gene
rally speaking, Ceylon, India, and Japan do not normally exclude 
foreign nationals from engaging in commercial or professional 
activities within their borders. Burma, Indonesia and Iraq exclude 
aliens from participating in certain professions, trades and occu
pations. Foreigners in Burma and Iraq arc normally permitted to 
seek only temporary employments. Japan is in favour of engaging 
foreign experts or specialists for periods of short duration. Foreign
ers too are permitted to enter government service in Ceylon, India 
and Indonesia. Since in Burma and Iraq permanent positions in 
the service of thp State are generally reserved for the nationals, 
foreigners can only become temporary government employees. 
Broadly, all the Member States of the Committee do not subject 
resident aliens to discrimination in respect of their professional or 
other occupational activities. But according to the United Arab 
Republic, the State of residence must have absolute discretion in 
the matter.121 120 121 * * * * *

120 Hyde: International Law, Vol. I, 616. 661-662.
121 Report of the Asian African Louai Consultative Committee. (Colombo.

1960), 113-1 H.
As observed above, accord ins: lo llvde. the State of residence has the
right to subject resident aliens to discrimination without necessarily con
travening any principle of international law; Hyde: International Law,
Vol. 1, 656.
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Practice of States other than Member States of the Committee

A State has the undoubted right to exclude foreign nationals 
from professions and industries within its borders. Such a right 
seems to be firmly established not only by the weight of the autho
rity of writers, but also by the sustained practice of States. Broadly, 
communities and groups seem to manifest a tendency towards 
reserving profitable economic activities for their own members. 122 
In almost all countries, the restrictions are now, in a period 
of economic nationalism, much more severe.123 From the above 
it necessarily follows that a State possesses the right to regulate 
the professional and occupational activities of aliens, if it decides 
to permit them to participate in the said economic activities on its 
domain; and that a State may subject resident aliens even to dis
criminations without necessarily infringing any principle or rule of 
international law. 124 It may be observed that from the speeches 
and statements made by the delegates at the International Confe
rence on Treatment of Foreigners, one can discern the prevalence 
of variant employment policies among the States of the inter 
nanonal community. 125 Moreover, experience has shown that in 
recent years a growing number of States have been imposing 
national prohibitions or extensive restrictions upon the participa
tion of foreigners in professions, gainful employments or commer
cial transactions within their borders. In some countries aliens 
entering their territories for purposes of obtaining gainful employ
ments are required to register with the appropriate authorities of 
the S ale of residence, within a certain period of time after their 
arnval. After the expiry of that period of time, if he wants to seek 
any permanent employment he is required to produce a permit It 
may be added the, ,he issuance ot a certificate or a wofk
refuted to above. ,s dependent upon a number of factors which
include inter „ia the employment Si,„a,,„n in a
occupât,on or industry. ,hc „„mbcr * ^ ££££

ZZ r Sra",inS 0f treatment” its own Zn0 19» lwn,c Sta'e''" The “S'™ Uw of February
m-t’k.y t ’.l ,rnms ll,c Protection of the profession of architect 
maku. a clear dtsttnCon between architects of Belgian nationality

op- c,r,?r"“r Tll° Law of International Transactions and Relations
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and those of foreign nationality. Article 7 gives persons of Belgian 
nationality who satisfy the conditions set out in that article the 
right to bear the title of architect and to exercise that profession. 
That article does not apply to aliens. Article 8, para (1) permits 
foreign architects to exercise their profession in Belgium to the 
extent their country of origin grants reciprocity. In Van 
Bogart and the Royal Association of Architects of Antwerp v 
Belgian State (Minister of Education) (1952) the Conseil d’Etat of 
Belgium took the view that in the absence of a reciprocity treatv 
with his home State, no authorization to a foreign architect to 
practise his profession in Belgium could be granted under para (1) 
of Article 8 of the Belgian Law' of February 20, 1939. Further in
its view, para 2 of Article 8 of the said Law' makes it possible to
authorize persons of foreign nationality to act as architects in
Belgium. It added that "the terms of the provision referred to
above, as well as the preparatory work relating thereto, show' 
clearly that such an authorization is not unlimited, but may be 
granted only in respect of a specific undertaking or for enterprises 
requiring the aid of foreign specialists.” 127 In Dejgrance v. Belgian 
State (Minister for Economic Affairs) (1953), a German national’s 
application to the Belgian Minister for Economic Affairs for a per
mit to practise the profession of translator-interpreter in Belgium 
was rejected on the ground that in the opinion of the Aliens De
partment of the Ministry of Justice he did not comply with the 
required moral standards therefor. 128

In the case of In re Galetzky (1951) the Conseil d’Etat of 
France took the view that an alien is prohibited from exercising an 
industrial or commercial profession in France without obtaining a 
special permit therefor.129 In Sebe v Case Altimir (1937), the 
Court of Appeal of Montpellier, France held that an alien who had 
entered into a contract of employment in France without the neces
sary permit as required by a Law of August 11. 1926, could not en
tertain an action against his employer for damages suffered in con
nection with an accident in the course of his employment, as 
provided by Art. 1 of the Law7 of April 9, 1898. 130 The Tribu
nal Correctionnel of Domfront. in Syndicat des pharmaciens de 
l’orne, Bellet and Morellet v Valenza (1938) held that an Italian 
national who possessed the necessary French qualifications to prac-

127 International Law Reports (1931). 302-303.
128 Ibid., 303-304.
129 International Law Reports (1951). Case Nu. 85. 291.
130 Annual Digest and Reports of Public International Law Cases (1938

1940), Case No. 128, 377.

lise the profession of a chemist was nevertheless precluded from 
doing so in the absence of reciprocity on the part of Italy, as requir
ed by Art. 2(2) of the French Law of April 19, 1898. Art. 2(2) of the 
said law provided: “Aliens, although possessing the French che
mist's diploma, are precluded from exercising the profession of a 
chemist in France unless, by way of reciprocity, French nationals 
possessing a chemist's diploma issued by the country to which the 
alien belongs, are allowed to act as chemists in that country.”131 
Further, under the Decrees of June and November 1938, the 
French Government has been empowered to fix, for each category 
of industry or commerce, the percentage of aliens permitted to be 
employed therein, and an alien is prohibited from practising an in
dustrial or commercial profession in France without obtaining a 
special permit. Furthermore, the Decree of February 2, 1939, sets 
forth certain cases in w'hich aliens must be refused a permit to 
exercise a commercial profession. 132

The right of a State to refuse permission to an alien to partici
pate in the commercial activities of the State was discussed by the 
Administrative Court of Appeal of Munster, West Germany, in 
the Residence of Alien Trader Case in 1954. The Court inter alia 
said: “It is significant that Articles 11 and 12 of the Constitution 
confer the rights of unrestricted movement, choice of occupation 
and place of work only on all Germans, and not on foreign nationals. 
. . . The authorities arc entitled to take into account the fact that 
a particular trade is overcrowded and that it is therefore undesir
able for aliens to engage in it. . . . ”133

With rcgaid to alien’s right to practise professional accoun
tancy work in the Philippines, Section 12 of Act No. 3105 pro
vides as follows: “Any person who has been engaged in profes
sional accountancy work in the Philippine Islands for a period of 
five years or more prior to the date of his application, and who 
holds certificates as certified public accountant or as chartered 
account, or other similar certificates or degrees in the country 
of his nationality, shall be entitled to registration as certified pub
lic account and to receive a certificate of registration as such 
certified public accountant from the Board, provided such coun
try or State does not restrict the right of Filipino certified public

131 Annual Digest. (1938-1940). Case No. 129. 377-378.
132 In re Galetzky (1951), International Law Reports (1951), 291.
133 International Law Reports (1954), 209-210.
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accountants to practise therein or grants reciprocal rights to 
Filipinos. . . . ”134

In the case of In re Sehirer (1958), the Federal Tribunal of 
Switzerland dealt with the alien’s right to engage in economic 
activities in Switzerland. The Court said: “An alien who enters 
the country for the purpose of gainful employment must register 
with the Aliens Department of the place where he is staying 
within eight days and in any case before taking up employment. 
During the time limited for registration, he may be gainfully em
ployed without a permit, provided that he does not obtain regu
lar employment. After that time, any gainful employment 
requires a permit. Only an alien who has been granted permis
sion to settle in the country may be gainfully employed without 
police restriction. . . . Every alien who is present in Switzerland 
without authorization to settle there requires a permit if he 
enters employment or if, after eight days, he is otherwise gain
fully employed . . . ‘gainful employment’ is ‘entering regular 
employment or any other activity normally exercised with a view 
to gain’ . . . Article 3, para 1 of the Law concerning Establishment 
of Aliens does not even require proof that the alien actually re
ceived money; it is sufficient to prove activities normally pursued 
with a view to gain, i.e., exercised, according to common ex
perience, for the sake of gain . . . ”U5 Moreover, immigration into 
Switzerland is ordinarily permitted only for one definite type of 
work, usually as the employee of a named employer. Such 
employees arc needed mainly by Swiss firms having some con
nections with Switzerland. By the decree of the Swiss Federal 
Council of November 3. 1914 the book-publishing business in 
Switzerland has been reserved to Swiss citizens “in order to protect 
it from excessive foreign influence (UBERFREMDUNGV’.IW

Before the First World War, the English law appears to have 
treated the aliens resident in Great Britain on a footing of equa
lity with the British subjects. This is no longer the case, as the 
Aliens Restriction (Amendment) Act of 1919 has introduced cer
tain prohibitions or restrictions on the occupational privileges or 
freedom of foreign nationals in the United Kingdom. For example, 
under this Act no alien is permitted to hold a pilotage certificate 
for any pilotage district in the United Kingdom. He cannot act as 
master, chief officer or chief engineer of any British merchant ships 134 * 136

134 Sison v. The Board of Accountancy and Ferguson (1919)— International 
Law Repons (1931), Case No. 7, M-16.

H5 International Law Reports (195*), 303-301.
136 Nussbaum: American Swiss Private International Law. (New York) 1960,
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registered in the United Kingdom. He is not allowed to act as 
skipper or second-hand of any British fishing-boat, nor is lie per
mitted to receive an appointment to the Civil Service of the United 
Kingdom.D7

The right of States to limit or prohibit the employment of 
aliens on public works has frequently been upheld by the Courts of 
the United States. In Heim v McCall (1915), the Supreme Court of 
the United Slates upheld the validity of Section 14 of the Labour 
Law of 1909 of the Stale of New York, which provided: “In the 
construction o! public works by the State or a municipality, or by 
persons contracting with the State or such municipality, only citi
zens ol the United States shall be employed; and in all cases where 
labourers arc employed on any such public works, preference shall 
be given to citizens of the State of New York. In each contract for 
the construction of public works a provision shall be inserted, to 
the effect that, if the provisions of this section arc not complied 
with, the contract shall be void.”U8 The Supreme Court of 
Rhode Island held that an ordinance of the cily of Providence pro
viding that licenses for the operation of motor buses within the city 
should be issued only to citizens was not in conflict with the Four
teenth Amendment to the Constitution of the United States of 
America.1 >'•> The Supreme judicial Court of Massachusetts ex
pressed, the opinion that a statutory provision limiting the issuance 
of licenses for hawking and peddling to persons who were citizens 
or who had declared their intentions to become citizens of the 
United Stales was not in conflict with the Fourteenth Amendment 
to the Constitution of the United States of America.HO

Numerous statutory provisions have been enaeted in the 
vaiious States of the United States excluding aliens from engaging 
in certain professions, trades, and occupations, such as accountancy, 
architecture, medicine, engineering, law, optometry, pharmacy, 
teaching, auctioneering, barbering, taxidermy, peddling, mining, etc. 
These enactments have generally been defended on the ground that 
they repiesent a justifiable and necessary exercise of the police 
power. HI For instance, the Statutes of Ohio, California and of 
many other States have barred aliens from the right to hold licenses 
for the sale of spirituous liquors.H2 California excluded aliens

U7 Oppvnheiin: InUrnalinn.il Law. Vol. I, 6X9-69(1
239 U.S. 175, 188, 191, 193 (1915); Hackworth: Digest. Vol. Ill, 622 

” Gizzarelli v. Prosbrev et al„ (1922) 44 R.l. 333. '
41 Commonwealth v. Hana 11907). 195 Mass. 262; I-Iaekwoiili; Ibid 619 

HI Hackworth: Digest, Vol. III. 618.
hz Bloomlield v. State (1912), 86 Ohio 8t. 253, 266: 99 N.E 309 3P <19P)_ 

De Grazier v. Stevens (1907) 101 Tex. 194, 195; Hackworth; Ibid., "618



104

by statute from fishing in her tidal waters and the right to hold 
licenses for the practice of pharmacy.143 in the State of New 
York, the issuance of a certificate of certified public accountant re
quires that the applicant therefor be a citizen of the United States 
or a person who has declared his intention of becoming such citi
zen.144 Admission to the legal profession of the several States 
of the United States or of the territorial possessions thereof is gene
rally conditioned upon among other things the possession by the 
applicant of American nationality.! 15 Similarly, there are sta
tutory prohibitions upon the aliens' participation in certain profes
sions and industries, especially those related to the merchant marine 
and public communications. For instance, all officers of ships of 
the United Slates who “shall have charge of a watch, including 
pilots” must in all cases be citizens of the United States. However, 
the President of the United States may “whenever in his discretion 
the needs of foreign commerce may require” suspend this require
ment.^ Contracts for the construction of aircraft for the mili
tary and naval forces of the United States may be awarded only to 
citizens of the United States and to corporations of which three- 
fourths or more of the stock is owned by American citizens, and 
the members of the board of such corporations also must be citizens 
of the United States.147 The Civil Aeronautics Act of June 23, 
1938 authorized the Civil Aeronautics Authority to issue “airman 
certificates” specifying “the capacity in which the holders thereof 
are authorized to serve as airmen in connection with aircraft”, sub
ject to the proviso “That the Authority may, in its discretion, prohi
bit or restrict the issuance of airman certificates to aliens, or may 
make such issuance dependent on the terms of reciprocal agree
ments entered into with foreign governments.” Under Section 7 of 
the Civilian Pilot Training Act of June 27, 1939 “no alien shall re
ceive training under the provisions of this Act.” 148 Section 310 
of the Act of June 19, 1934 provides that licenses required for the 
operation of radio stations may not be issued to aliens. 149

The occupational freedom of the aliens seeking admission into 
the United States was restricted by the provisions of the Immigra- 143 144 145 146 * * *

143 Takahashi v. Fish and Game Commission ( 1948), 334 U.S. 410; 68 S.Ct.
1138 (1948). , v

144 Chap. 15, Education Law, s I 192. Cahill's Consolidated Laws of New 
York. Second ed., (Chicago, 1930). 786;
Hyde: International Law. Vol. 1, 662 iootuoLc. _

145 Rules for Admission to the Bar in the Several States and Territories of 
the United States, in force as on March 1. 1941, Twenty eighth ed' . tSt. 
Paul, 1941). Hyde: International Law, Vol I, 662. It appears that some 
of the above restrictions have been held unconstitutional.

146 40 l s.c. ss. 221, 236: Hackworth: Digest, Vol. Ill, 625.
i 1? v.'S.-C'.,S; 31 °Li) Hackworth: Digest, Vol. III. 625 footnote.
{1| lx sut. JJJÜ8: 53 stat. 856: Hackworth; Ibid., 625 footnote.
• but. IOot>: A7 U.S.C. ss. 312: Hackworth: Ibid., 625 footnote.
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lion Act of May 26, 1924. The Department of Labour also appears 
to have been making effort to prevent the aliens from exercising 
privileges of local trade bereft of international character. Further, 
non-quota immigrant aliens, such as those permitted by the above 
Act to enter for purposes of study, are not permitted during their 
limited period of sojourn in American territory to engage in occu
pations for gain except for purposes of supplementing income in 
sufficient to cover necessary expenses. 150 Furthermore, under the 
Immigration and Naturalization Act of 1952 a variety of restric
tions have been imposed upon the employment of foreigners in the 
United States. For instance, Section 212 of the Act provides inter 
alia as follows: “(a) Except as otherwise provided in this chapter, 
the following classes of aliens shall be ineligible to receive visas 
and shall be excluded from admission into the United States . . .

“(14) Aliens seeking to enter the United Slates for the purpose 
of performing skilled or unskilled labour (will be denied entry) 
if the Secretary of Labour has determined and certified to the Sec
retary of State and to the Attorney-General that (a) a sufficient 
number of workers in the United States who arc able, willing, and 
qualified arc available at the time ... and place ... to perform 
such skilled or unskilled labour, or (bi the employment of such 
aliens will adversely affect the wages and working conditions of 
the workers in the United States similarly employed.”l5l

Similarly, the United Slates too appears to have acknowledged 
the right of other States to regulate the professions and industries 
of all the inhabitants, nationals and non-nationals, residing on their 
respective territories. Like most other States, it has been taking the 
view that each territorial sovereign has the discretion to recognize 
or reject the attainments of individuals trained in other countries. 
It has acknowledged the propriety of the application of this princi
ple with respect to Americans seeking to practise a learned profes
sion in a foreign State, provided there has been no discrimination 
against its nationals therein. Thus, in 1933 it declared that it recog
nized the right of the several Mexican States to prescribe rules and 
regulations relating to the new admissions to the medical profession 
insofar as they did not discriminate against American nationals as 
such.152

Nations have been entering into commercial treaties for pur
poses of securing the occupational freedom for their nationals wilh-

J50 Hyde: International Law, Vol. I, 659-660.
151 66 Slat. 166-281. 8 D.S.C.A. ss. 1101-1501 s. 1182; KaU * Brewster; 
, The Law of International Transactions and Relations, 134.
*‘2 Hyde: International Law. Vol. I, 661.
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re p rnv d C°ntraCti"« parti- Such individuals
7erci', ‘"T8! ‘n Cma,n enumerateJ Professional and com
er I ; are n0t f0rbidden * the local law; to own,
e ect or lease and occupy appropriate buildings; to employ agents
nIcessTrvCfo01Cthand- SCne''a"y f° d° anythinS incidental to and 
rights Ô; te‘ °f an> of fhe foregoing privileges and
: Sa — CqH y ,With thC nati0na,S and in conformity
I , S le8ulations duly established. For instance

r iUe \n of the Treaty of Friendship, Commerce and Navigation 
concluded between the United States of America and Japan in 1953
jt** , r Na,h,mh -* or pPartl i5,
be accorded nanonal treatment with respect to e„Sa3i„q i„ all 
ypes of commercial, industrial, financial and other business acti

vées within the territories of the other Party, whether directly or 
y agent or through the medium of any form of lawful judicial 
n ■ Accordingly, such nationals and companies shall L per

mitted withm such territories: (a) to establish and maintain
ranches, agencies, offices, factories and other establishments 

appropriate to the conduct of their business; (b) to organize com
panies under the general company laws of such other Party, to 
acquire majority interests in companies of such other Party’ and 
(c) to control and manage enterprises which they have established 
or acquired. Moreover, enterprises which they control, whether 
m the form of individual proprietorships, companies or otherwise 
shall in all lhat relates to the conduct of the activities thereof, be 
accorded treatment no less favourable than thal accorded to like 
enterprises controlled by nationals and companies of such other
U2? MXr X V PafraRraphs (2) and (3) of Article VIII provides :

(2) Nationals of either Party shall not be barred from prac-
bsing the professions within the territories of the other Party 
merely by reason of their alienage: but they shall be permitted to 
engage in professional activities therein upon compliance with the 
requirements regarding qualifications, residence and competence 
that are applicable to nationals of such other Party.” “(3, 
Nationals and companies of either Party shall be ’ accord
ed national treatment and most favoured-nation treatment with 
respect to engaging in scientific, educational, religious and philan
thropic activities within the territories of the other Party, and shall 
be accorded the right to form associations for that purpose under 
the laws of such other Party."15t 151 * * *

151 £rj§f: iThe Law of Nations, 530-ST]
Hyde. International Law. Vol. I. 6S<J

amt^Novij:ad?tif"between fîhe^<Un^t>'1 ^Sr'lfC3t^ °t ?riendshiP- Com-
Senate provided: “Article VIII, pVrag^U^haU noÆnd ^proVefi

f

Principles embodied in certain Conventions
The Treaty Establishing the European economic Community 

(March 25. 1957)

Article 48

I The free movement of workers shall be ensured within 
the Community . . .

2. This shall involve the abolition of any discrimination 
based on nationality between workers of the Member States as re
gards employment, remuneration, and other working conditions.

3. It shall include the righl. subject to limitations justified 
by reasons of public order, public safety, and public health:

(a) To accept offers fo employment actually made;
(b) To move about freely for this purpose within the territory 

of Member States;
(c) To stay in any Member Slate in order to carry on an em

ployment in conformity with the legislative and administrative 
provisions governing the employment of the workers of that State 
and;

(d) To live, on conditions which shall be the subject of im
plementing regulations to be laid down by the Commission, in the 
territory of a Member State after having been employed there.155

The Treaty Establishin : the Benelux Economic Union 
(February 3, 1958)

Article 2

xxx
(2) They (i.e., the nationals of each High Contracting Party) 

shall enjoy the same treatment as nationals of lhat State as regards:

sions which because they involve the performance of functions in a pub
lic capacity or in the interest of public health and safety, are State 
Is -n ed .tnd rc-iTvcd by S.aiulc o: Constilution cxcl.isiwh to the citi
zens of the country, and no most-favoured-naiion clause in the said treaty 
shall apply to such professions."
99 Cong. Records 9339 (July 21. 1955) United States Treaties and other 
International Agreements il953i. V„|. 1, Parr 2. 2(169-2070. This Treat> 
was signed in Tokyo on April 2. 1953, Katz & Brewster: The Law of Intel- 
national Transactions and Relations. 169-170; Similar provisions have 
been incorporated in several other treaties also. For instance. Art. (1) of 
the Treaty of Friendship, Commerce and Navigation entered into between 
™ United States of America and the Italian Republic in 1938: and Arts. 
VII. VIII and XI of the Treaty of Friendship, Commerce and Navigation 
concluded between the United States and Germany in 1953 provide for 
tile right of the nationals of cither Contracting Party, to engage in com
mercial, professional and cognate activities within the territories of the 
Contracting Party: Briggs: The Law of Nations: 530-531 & 532-537; United 
iôsnes treaties and Othei International Agreements (1956) Vol. 7, Part 2, 1839-1869.



108

(a) freedom of movement, sojourn and settlement;
(b) freedom to carry on a trade or occupation, including the 

rendering of services;
x x x 156

Article 10
An alien shall not be entitled to any political rights, including 

the right of suffrage, nor shall he be entitled to engage himself in 
political activities, except as otherwise provided by local laws, 
regulations and orders.

Commentary
Alien’s exclusion from political activities

It is a well-established principle of international law that an 
individual in a foreign State is subject to the territorial supremacy 
of that State and that he is responsible to the latter for all wrong
ful acts he commits on its territory. He owes allegiance, which 
continues during the period of his residence, to the government of 
that State. From the duty of obedience flows the duty to abstain 
from engaging in injurious political activities in the State in which 
he resides. If an alien attempts to foment sedition, insurrection or 
other disorders, he becomes liable for prosecution for treason in 
the same manner as the nationals of that State. Thus, this princi
ple which has been firmly established not only by the weight of 
authority of publicists but also by the sustained practice of States, 
has been incorporated in this Article.

Alien s exclusion from the exercise of political rights
Under this Article an alien is not entitled to the enjoyment 

and exercise of political rights. The practice of States indicates 
that the alien as a rule is excluded from the exercise of political 
lights in the State in which he resides. The term ‘political rights’, 
as interpreted and applied by the practice of States normally in
cludes the righi of suffrage, the right to hold high public office and 
the right to act as a juror.

It may be added that the above rights and duties of aliens are 
subject to applicable local laws, regulations and orders of the 
State of residence. This means that although aliens are not nor
mally admitted to the exercise of political rights, they may be 156 *

156 and Brewster: The Law of International Transactions and Relations,
TV,, r__ a *_/>< . . ................. .. _ .The ^Guardi:m (^Manchester), July 5, 1961: The Economist (London), June
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permitted to occupy some public offices and may even be required 
to render jury service, if the constitutional or public laws as well 
as the regulations of the State within the territory of which he re
sides so require or permit.I-1'

Opinions of Writers
Oppenheim says: With his entrance into a State, an alien,

unless he belongs to the class of those who enjoy so-called ex
territoriality. falls at once under the territorial supremacy of that 
State. ... He is therefore under the jurisdiction of the State in 
which he stays, x x x It must be emphasized that an alien is res
ponsible to the local State for any illegal acts which he commits 
while the territory concerned is during war temporarily occupied 
by the enemy x x x A State can exclude aliens from certain pro
fessions and trade . . . Before the First World War theie was a ten
dency to treat admitted aliens more and more on the same footing 
as citizens—poltiical rights and duties, of course excepted.158

According to Hackworth, “aliens are not as a rule admitted 
to the exercise of political rights. They are generally excluded from 
holding office under the Government xxx The right of aliens to 
hold public office ... is determined by frhc) Constitutions and laws 
(of the States) xxx Citizenship is very generally prescribed as a 
prerequisite to jury service . . . "159

Cutler maintains that “It is a commonplace that the foreigner 
owes a temporary obedience to the State in which he resides. The 
measure of this obligation varies with the relative permanence of 
the sojourn, but all aliens are subject to the local civil and crimi
nal law ... In addition to the duty of obedience aliens may be re
quired to abstain from political agitation, and in fact from all 
matters which may be said to concern citizens exclusively. The 
penalty of the alien's intrusion into politics may be expulsion, or 
even assimilation to the national’s political liabilities. The limita
tion also extends as a rule to public office, to jury service, and ex
pressly or by implication to the exercise of franchise although in 
exceptional cases aliens may occupy municipal and the ordinary 
administrative posts and may be allowed or even required to serve 
on juries. Also resident aliens or declarants when the law makes 
them State citizens arc sometimes allowed to vote. 160

'^7 Oppenheim: International Law. Vol. 1, op. cit., 679-680.
’* Oppenheim: Ibid.. 679. 682. 689.

160 ^ac*cwortb: Digest of International Law, Vol. Ill, op. cit., 559-561.
Cutler. J.w.: "The T reatment of Foreigners,” American Journal «f Inter
national Law, (1933) Vol. 27, 227-228.
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Practice of Member States of the Committee

I" the matter of alien's political rights and duties, the prac- 
"Ce of lhe memher States of the Committee appears to be similar 
to that of most States. Broadly, an alien is not admitted to the 
exercise of political rights including the right of franchise, nor 
shall he be entitled to engage himself in the political activities in 
the State of residence. However, in the view of these States, since 
each State has the unlimited discretion in the matter, it can decide 
for itself whether or not to allow aliens certain political rights. 
Simdarly it can determine for itself the problem of alien’s pariici- 
pat.on m its political activities. In a word, the extent of the alien’s 
political rights and the admissibility and scope of his participation 
in lhe political affairs are dependent entirely upon the applicable 
local laws, regulations and orders. Further, as an alien domiciled 
or resident in a State owes to lhat government a local and tem
porary allegiance and also is subject to its territorial jurisdiction, 
he is obliged to submit to all local laws, regulations and orders 
duly established and for the violation of which he may be prose
cuted and punished just as a national of that State.

The constitutional and public laws of these countries normal
ly confine the right of suffrage to individuals who are their own 
nationals. For instance, under the Constitution of the Union of 
Burma only Burmese citizens have the right to vote at any election 
to the Parliament of Burma (Article 76(2) ). 161 As regards the 
qualifications of an elector in Pakistan Article, 143(1) of the 
Constitution of the Islamic Republic of Pakistan lays down inter 
alia that he may be a citizen of Pakistan.162

Aliens are generally excluded from holding high public offices 
For instance, under the Constitution of the Union of Burma, the 
President must be a citizen of the Union who was, or both of 
whose parents were, born in any of the territories included within 
lhe Union. (Article 49).“1M Articles 58 and 66 of the Const tulion 
of India declare that no person shall be eligible for election as 
President or as Vice-President unless he is a citizen of India 164 
Similarly clause (5) of Article 45 of the Constitution of Indonesia 
requires inter alia that the President and Vice-President of Indo
nesia must be Indonesian citizcns.165 Article 2 of the Constitution 
of Japan enacts that the “Imperial Throne shall be dynastic and 161 162 * * 165

161 Peaslee: Constitutions of Nations, Vol. 1, 285.
162 Sf'nhn Ful'damental Law of Pakistan, (Karachi, 1958), 159 886

Chowdhury: Constitutional Development in Pakistan (Lahore, 1959) 2'6
n sec: Constitutions of Nations, Vol I 291 • - ■

165 Peas Me1 IbX'r'*‘°nS °f Nations’ Vo1- n- 235, 237.

succeeded to in accordance with the Imperial House Law passed 
bv the Diet."166

Practice of States other than Member States of the Committee

The generality of Slate practice indicates that aliens have no 
political rights and duties. They are normally excluded from hold
ing important public offices. But in some States minor adminis
trative posts are open to foreign nationals also. Such exclusions 
and concessions must be attributed to the policy of the State 
rather than to any requirement of the law of nations.

The right to the exercise of franchise is generally determined 
by the constitutional provisions of each country. For instance, 
under Article 23 of the Constitution of the Federal People’s Re
public of Yugoslavia all citizens of lhe Republic of Yugoslavia who 
are over eighteen years of age have the right of suffrage in Yugo
slavia i.e., they have the right to elect and be elected to all organs 
of State authority.167 The right to the exercise of franchise in the 
United States is determined by the laws of the various component 
States, subject to the provisions of the 15th and 19th Amendments 
to the Constitution of the United States.168 in a multitude of 
cases, the Courts of the United States held that the aliens are not 
qualified to vote.169 Under Section 1460 of title 48 of the United 
States Code, it is provided lhat in any territory organized by Con
gress the qualifications of voters and of office holders “shall be 
such ;<s may be prescribed by the legislative assembly of each 
territory’’ subject to the condition that . . The right of suffrage 
and of holding office shall be exercised only by citizens of the 
United Slates above the age of twenty-one years, and by those 
above that age who have declared on oath, before a competent 
court of record, their intention to become such and have taken 
an oath to support the Constitution and Government of the 
United States." 170

Aliens are not normally required to render jury service. But 
in exceptional cases they ma\ be allowed or even required to serve 
on juries.171 In the United States, like most other States, citizen-

166 The Constitution of japan and Criminals Statutes (fapan, 1958), 4; Ac 
cording to Articles 42 and 43 of the Constitution of fapan the Diet, whicl 
is the highest organ of State power and the sole-law-making organ of th 
State, shall consist of two Houses the House of Representatives and th 

^ House of Councillors; The Constitution of fapan. ibid., 10. 
ifia Feaslee: Constitutions of Nations, Vol. Ill, 760.

J eeaslee; Constitutions of Nations, Vol. Ill, 595.
788ri(1909')' B°ard Resistrars of F'tlerson County. 160 Ala. 155, 48 So
footnote" V' Ramsey' 150 Kans' 36S" Hackworth: Digest, Vol. Ill, 56( 

171 Cutler: The Treatment of Foreigners, op. cit.. 227-228.



ship is very generally prescribed as a pre-requisite to jury service 
Accord,ng to Hackworth: “Forty-four jurisdictions have legislation 
pertaining to the subject of aliens as jurors. Thirty-two provide 
that a juror must be a citizen, or cannot be an alien or may be 
challenged for alienage . . . Twelve States have statutes requiring 
a juror to be a qualified voter: and since an alien cannot so qualify, 
he is excluded . . . Indiana also provides that either a grand juror 
or juror in a criminal trial, may be challenged for alienage.”172

As observed above, in some countries aliens are permitted to 
hold public ollice in some branches of social welfare service. For 
instance, Article 29 of the Constitution of the Republic of Nica
ragua 11950) lavs down that aliens may hold public office in the 
branches of social welfare and artistic planning, or in those that 
require special technical knowledge provided such offices do not 
involve authority or jurisdiction. To take public office is one of 
the rights of citizens of Nicaragua (Art. 32). Under Article 33, 
the following are the obligations of the citizens: To register in the 
Electoral Registers: To vote in popular elections and to perform 
council offices unless lawfully excused. 173 Under Section 3 of 
Article VII of the Constitution of the Philippines, no person may 
be elected to the office of President or Vice-President unless he be 
a natural-born citizen of the Philippines. Section 4 of Article VI 
lays down that no person shall be a senator unless he be a natural 
born citizen of the Philippines. Under Section 6 of Article VIII, 
no person may be appointed as a member of the Supreme Court 
of the Philippine Islands unless he has been five years a citizen 
of the Philippines.174 Under Articles 34 & 35 of the Constitution 
of the Union of Soviet Socialist Republics, the Soviet of the Union 
and the Soviet of Nationalities are elected by the citizens of th 
USSR. 175 In accordance with Section 1 of Article II of the Consti
tution of the United States of America, no person except a natural 
born citizen, or a citizen of the United States, shall be eligible to 
the office of President and neither shall any person be eligible to 
that office who shall not have been fourteen years a resident with
in the United States.176

Citizenship of the United States has been prescribed as a pre
requisite to the holding of several kinds of public offices and to

172 Hackworth: Digest, Vol. Ill, 561.
173 Peaslee: Constitutions of Nations, Vol. Ill, 7.
174 Peaslee: Ibid., 168, 172-73, 175.
175 The Supreme Soviet of the U.S.S.R. under Art. 33 of the Constitution 

consists of two Chambers: The Soviet of the Union and the Soviet of 
Nationalities Peaslee: Ibid., Vol. III. 489, 491

176 Peaslee: Ibid., Vol. Ill, 587.

the holding of positions on public boards and agencies, such as; 
Federal Farm Loan Board; Board of Advisors; Federal Industrial 
institution for Women; Federal Radio Commission; United States 
Tariff Commission, etc. Further under the American Foreign 
Service Regulations, candidates for examination for appointment 
as foreign service officers must have been citizens of the United
States for 15 years.I'7

The right of aliens to be appointed in public offices is normal
ly determined by the Constitution or public laws and regulations 
of each countrv.HS According to Cutler, nineteen States of the 
United States including Alaska and Hawaii have prohibitive con
stitutional laws or statutory provisions excluding aliens from the 
right of holding public offices. Several countries also have similar 
provisions excluding aliens from public appointments. The practice 
of States reveals that every foreigner born and residing in a country 
owes to that country allegiance and obedience to its laws as long as 
he remains in it, as a duty imposed upon him by the mere fact of 
his residence and the temporary protection which he enjoys, and is 
as much bound to obey its laws as nationals.!'9 As regards the 
policy of the United States, Mr. Blaine, the Secretary of State stated 
in 1881 that “Every person who voluntarily brings himself within 
the jurisdiction of the country, whether permanently or temporarily, 
is subject to the operation of its laws, whether he be a citizen or a 
mere resident, so long as in the case of the alien resident, no treaty 
stipulation or principle of international law is contravened. I80

As a rule, States do not permit aliens to engage in political 
activities within their borders. The practice of States establish the 
principle lhat it is within the prerogative of each State to punish 
political offences committed by foreign nationals on its domain, 
whether such offences are seditious or violent acts or publications 
inciting thereto. Advising its nationals in Korea against their inter
meddling in the local politics, the Government of the United States

177 Hackworth: Digest, 559-560—It may be noted that under the foreign ser
vice regulations of most of the countries a male member for tne rqreign 
service who proposes to marry an alien must obtain the prior permission 
ol his Government who has tnc right to inform the oiucer coQcernea tnat, 
if he marries such an alien he will have to resign. And as a rule a woman 
member of the foreign service will be required to resign upon marriage 
with a foreigner. For instance. Regulation No. 2 of the Foreign Service 
Regulations of the United Kingdom, like those of several other countries, 
imposes such restriction on the marriage of a member of Foreign Ser
vice with a foreign national; l he Foreign Office List and Diplomatic and 
Consular Yearbook for 1961, 83.
Hackworth: Digest, op. cit., 560.
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staled by a circular in 1897 in these terms: "The repeatedly express
ed view of the Government of the United Stales is that it behoves 
loyal citizens of the United States in any foreign country what
soever, to observe the same scrupulous abstention from participat
ing in the domestic concerns thereof, which is internationally in
cumbent upon his Government. They should strictly refrain from 
any expression of opinion or from giving advice concerning the 
internal management of the country, or from any intermeddling 
in its political questions. If they do so, it is at their own risk and 
peril. Neither the representative of this Government in the coun
try of their sojourn nor the Government of the United Stales itself, 
can approve of any such action on their part, and should they 
disregard this advice it may perhaps not be found practicable to 
adequately protect them from their own consequences. Good 
American citizens quitting their own land and resorting to another, 
can best display their devotion to the country of their allegiance, 
and best justify a claim to its continued and efficient protection 
while in foreign parts, by confining themselves to their legitimate 
avocations whether missionary work or teaching in schools, or 
attending the sick, or other calling or business for which they 
resort to a foreign country.”181

In the opinion of Wharton, an alien under indictment for a 
political offence which had been committed at the instance of his 
own government, cannot plead by way of defence that he did the 
alleged offence at the command of his own government. He adds 
that “a foreigner cannot sav that he is not bound to obey the laws 
of the State where he is sojourning. But if the act for which he 
is convicted is one enjoined by his own sovereign, then that 
sovereign must be held responsible.” 182 As early as 1858, Mr. 
Cass. U.S. Secretary of State, in his dispatch to Mr. Clay. U.S. 
Minister to Peru stated: "If an alien, on going into a country secs 
that the former Government has been expelled or overturned by 
revolution and a new one set up in its place, he must submit to 
the authority thus established ... if he resists the authority of the 
party in possession on the ground that another has the right of 
possession, he departs from his neutrality, and so violates the duty 
he owes to both the belligerents as well as to the laws of his own 
country.”183 Upon being informed that some American nationals 
in Australia had been participating in certain anti-government 
political associations, on May 15, 1931 the American Consul-

General at Sydney, Australia was advised that the Government of 
the United Stales “cannot countenance any attempt of American 
citizens to foment disorders in foreign territory and that it will 
not be disposed to intervene to prevent their just punishment by 
the appropriate authorities. 181 Further, in United States v 
Chandler (1947), the District Court for the District of Massa
chusetts, United States took the following view in the matter: “All 
strangers are under the protection of a sovereign Stale while they 
are within its territory, and owe a local temporary allegiance in re
turn for that protection." The Court added that while domiciled 
in the foreign State, the alien owed a qualified allegiance to it, that 
he was obligated to obey its laws and that he was equally amenable 
with citizens of that country to the penalties prescribed for their 
infraction. 185

The practice of other States, like that of the United Stales, 
also establishes the above principle that an alien resident, whether 
permanently or temporarily, in a foreign State owes to the gov
ernment of that State a local and temporary allegiance as long as 
he remains in it; that he is bound to obey all the laws in force; 
and that if he violates a law in force therein, he becomes liable for 
arrest and punishment according to the practice obtaining in lhat 
country. Likewise, if he participates in anti-government political 
activities in violation of the law of the State ol residence, he be
comes liable for punishment by the appropriate authorities and 
also he becomes liable for prosecution for treason in the same 
manner as the nationals of the receiving State. Thus two British 
trade union leaders Tom Mann in Germany and Ben Tillel in Bel
gium were arrested and deported lo Great Britain for their attempt 
to spread trade unionism in those countries. Brilain did not dis
pute the right of the Stale of residence concerned to expel the 
foreigners who had been obnoxious lo the government. The Cana
dian Government expelled two foreign nationals called Carranza 
and Dubose, both on general grounds and for reasons connected 
with the maintenance of British neutrality during the Spanish- 
American War. According to Finlay, one of the Law Officers of 
the United Kingdom Government, “every Stale has by inter
national law the right lo expel aliens whose presence is considered 
dangerous.”186

The question of resident alien’s liability for prosecution for 
treason was discussed by courts of several countries. In in re

181 Moore: Ibid., 15.
182 Moore: Ibid., 15.
183 Moore: Ibid., 12.
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Friedman (1947) the Belgian Court of Cassation said: “Article 118 
bis of the Penal Code (of Belgium) applies both to Belgian nationals 
and to aliens, even if the latter have enemy nationality. If it is 
proved that an alien has resided in Belgium under the protection 
of a permit of residence, (this will impose) duties towards the re
ceiving State on him." Thus, under the law of Belgium aliens resi
dent in Belgium could be tried for crimes against the external safety 
of the State (Art. 118 bis of the Penal Code). Article 4 of the Law 
of July 10, 1934, authorizes prosecution in Belgium for such crimes 
even when they have been committed outside the territory of the 
Kingdom by an alien.187 188 189 * 187

In Re Penati (1946) the Italian Court of Cassation held “Ac
cording to Article 3 of the (Italian) Penal Code (of 1930), Italian 
criminal law binds all those, who whether they are Italian nationals 
or aliens, reside in Italy subject to the exceptions provided by 
Italian public law or by international law. There is no rule of 
Italian public law or of international law which exempts from punish
ment an alien who commits an act in Italy which constitutes a 
crime against the existence of the State, against its military defence, 
and against the duty of loyalty of the citizens towards the State 
which he attempts to undermine. Not only does no rule of this kind 
exist, but it is legally inconceivable, for no State can allow aliens 
who enjoy its hospitality to carry out activities which are contrary 
to its vital interests in the military and political sphere.”188

In Public Prosecutor v Drechtfter (1946) the Supreme Court 
of Norway made aliens resident in Norway liable to punishment 
for treason under Article 86 of the Norwegian Criminal Code of 
1902 which reads as follows:

“(1) Any one who illegally bears arms against Norway or 
during a war in which Norway is engaged or with such war in view 
assists the enemy in word or deed or weakens Norway’s ability to 
fight or that of any State allied with Norway, shall be sentenced 
to detention for at least three years or to imprisonment for not less 
than three years up to imprisonment for life.

(2) A Norwegian citizen domiciled abroad shall not be 
punished for committing any act which he was bound to do in 
obedience to the law of the country of his domicil.”189

187 Annual Digest: Ibid., (1947), 127-128.
188 Annual Digest. (1946), Case No. 30, 74-75.
189 Annual Digest, Ibid., 73-74.
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In several other cases the Norwegian Supreme Court held that 
aliens resident in Norway were liable to be tried and convicted 
for treasonable activities under the Criminal Code of Norway. 190 
In Johnstone v Pedlar (1921) the House of Lords of the United 
Kingdom said lhat from the moment of his entry into the country 
until his departure from it, the alien owed allegiance to the Crown 
and that by reason of the said temporary allegiance, he could be 
tried, convicted and executed for any act of high treason.191 
Further, in Joyce v Director of Public Prosecutions (1946) the 
House of Lords affirmed the conviction of an American citizen 
who while holding a British passport had adhered to the “King's 
enemies” i.e., the Germans during the Second World War, and 
helped the latter through his anti-British broadcasting activities. 
The House of Lords took the view that the said American citizen 
having resided for many years in England owed a temporary alle
giance to the British Crown even as a resident alien, that his pos
session of a British passport conferring privileges on him implied 
necessarily his continued allegiance to the British Crown, and that 
by his adherence to “the King's enemies" he became subject to 
lhe charge of high treason in the same manner as any other sub
ject of the United Kingdom.192

The practice of the United States of America, like that of the 
United Kingdom, affirms the principle that an alien resident in a 
foreign State becomes liable for prosecution for treason if he 
wages war against that State, renders comfort to its enemies or 
engages in conspiracies against that State to which he is deemed 
to owe allegiance for the duration of his rcsidence.193 Upon being 
informed that an American citizen of Greek parentage had been 
arrested in Greece by the Greek authorities and was being held for 
trial by court martial on a charge of having participated in revolu
tionary activities, the American Legation in Paris was instructed 
on March 10, 1935 by the Government of the United States as 
follows. While it was desirous of having its representatives ex
tend their good offices with a view to assuring proper treatment 
and just trial, it could not properly intervene with the Greek Gov
ernment on behalf of American citizens who had contravened
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Greek law in such a serious matter as rebellion unless there was 
strong reason to believe that otherwise a grave miscarriage of jus
tice would result . . . that in extending good offices it should bear 
in mind that the Supreme Court of the United States had held 
that aliens domiciled in the United States owe to the Government 
a local and temporary allegiance which continues during the period 
of their residence and that they may become liable for prosecution 
for treason in the same manner as citizens of the United States.”194

As observed above. States have been granting aliens within 
their territories certain essential personal and civil rights by means 
of bilateral treaties on the basis of reciprocity. Although there 
has been an increasing willingness on the part of States to yield 
extensive civil rights including occupational and residential privi
leges to foreign nationals by means of conventional arrangements, 
they are unwilling to admit aliens to the exercise of political 
rights. Most of the treaties*9-15 of friendship, commerce and navi
gation and other types of commercial treaties expressly prohibit 
aliens from participating in political affairs within the territories of 
the contracting parties. For instance. Clause (3) of Article VIII 
of the Treaty of Friendship, Commerce and Navigation entered 
into between the United States and Japan on April 2, 1953 pro
vides: ‘‘Nationals and companies of either Party shall be accorded 
national treatment and most-favoured-nation treatment with res
pect to engaging in scientific, educational, religious and philan
thropic activities within the territories of the other Party, and 
shall be accorded the right to form associations for that purpose 
under the laws of such other Party”, and Clause (5) of Article XXI 
provides: “Nothing in the present Treaty shall be deemed to grant 
or imply any right to engage in political activities."196 Clause (2) 
of Article VIII of the Treaty of Friendship, Commerce and Naviga
tion' of October 29. 1951 provides: “Nationals and companies of
cither Party shall be accorded within the territories of the other 
Party, national treatment and most-favoured-nation treatment 
with respect to engaging in scientific, educational, religious and 
philanthropic activities and shall be accorded the right to form 
associations for that purpose under the laws of that country. 
Nothing in the present Treaty shall be deemed to grant or imply 
any right to engage in political activities.”197

191 Hackworth: Digest, Vol. Ill, 55-4-553.
195 Hyde: International Law. Vol. I, 650.
196 I mted States Treaties and Other International Agreements (1953J, Vol. 4,

Part 2, 2070-2079.
* Concluded between the United Slates of America and Germany.

197 Ibid.. (19561, Vol. 7, Part 2, 18-18-1849.
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Principles embodied in certain Conventions
Project No. 16: Diplomatic Protection prepared by the Ame
rican Institute of International Law, (1925), provides:
"The American Republic to which the diplomatic claim is 

presented may decline to receive this claim when the person in 
whose behalf it is made has interfered in internal or foreign politi
cal affairs against the government to which the claim is made. The 
Republic may also decline if the claimant has committed acts of 
hostility toward itself."*98

Article 7 of the inter-American Convention on the Status of 
Aliens signed on February 20, 1928, provides:
“Foreigners must not mix in political activities, which ate the 

exclusive province of citizens of the country in which they happen 
to be; in cases of such interference, they shall be liable to the 
penalties established by local law.” 199

Article 11

Subject to local laws, regulations, and orders and subject also 
to the conditions imposed for his admission into the State, an 
alien shall have the right to acquire, hold and dispose of property.

Note : The Delegation of Indonesia, whilst accepting the provi
sions of this Article, stated that according to the new 
laws of Indonesia aliens cannot acquire title to property 
though they can hold property.

Commentary

Property rights of aliens
Article 11 deals with the acquisition of property by aliens and 

the protection of their vested rights. According to publicists, mini
mum standard of international law in favour of foreigners requires 
a modicum of respect for the property of foreign nationals within 
the territories of a State.2 ou Giving expression to the well estab
lished principle of international law, this Art.clc lays down that a 
foreigner shall have the right lo acquire, hold and dispose of pro
perty in the State of residence. However, since under international 198 199

198 Amador, F.V. Garcia: Report on International Responsibility. A C.N.-t 96, 
February 20. 1956, Annex 7, 3.

199 Hackworth: Digest, Vol. Ill, 561. It may be added that ft the First Meet
ing of the Ministers of Foreign Affairs held in October 1939 at 1 anama. 
the American Republics reaffirmed their adherence to the principle ut 
exclusion of foreigners from the enjoyment and exercise of strictly politi
cal rights as a general rule of international public law to be incorporated 
in the Constitutions and laws^ of States; Supplement to the American 
Journal of International Law, Vol. 35 (1941), 10,
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law a State possesses the undoubted right to regulate the private 
ownership and control of property of all individuals on its domain, 
the above property rights of aliens arc subject to the overriding ope
ration of the national laws of that State. In a word, the property 
rights of aliens in a State arc subject to the power of the host 
State to control and use all its wealth and resources as it likes.201

120

Hyde observes: “A State enjoys an exclusive right to regulate 
matters pertaining to the ownership of property of every kind 
which may be said to belong within its territory. Thus it may 
determine not only the processes by which title may be acquired, 
retained or transferred, but also what individuals are to be per
mitted to enjoy privileges of ownership.”204

121

Opinions of Writers

Vattel states that “Every State has the liberty of granting 
or îcfusing to foreigners the power of possessing lands or other 
immovable property within her territory. If she grants them that 
piivilege all sucli property possessed by aliens remains subject to 
the jurisdiction and laws of the country, and to the same taxes 
as olhei property of the same kind. The authority of the sove
reign extends over the whole territory; and it would be absurd to 
except some parts of it, on account of their b.eing possessed by 
foreigners. If the sovereign does not permit aliens to possess 
immovable property, nobody has a right to complain of such 
promoition; for he may have good reasons for acting in this man
ne:, and, as foreigners cannot claim any right in his territories 
- . . they ought not to take it amiss that he makes use of his 
power and of his rights in the manner which he thinks most for 
the advantage of the State. And, as the sovereign may refuse to 
foieigners the privilege of possessing immovable property, he is 
doubtless at liberty to forbear granting it with certain conditions 
annexed.”202

As iégards the property rights of aliens, Moore quotes the 
views of Mr. Adam, Secretary of State of the United States, which 
read as follows: "There is no principle of the law of nations more
firmly established than that which entitled the property of 
strangers within the jurisdiction of a country in friendship with 
their own to the protection of its sovereign by all the efforts in his 
power. This (has been the) common rule of intercourse hetw'een 
all civilized nations.”203

201 It must be added that although a State has (he power to control and use 
all the wealth and resources within its territories, publicists take the view mat ,ri ,h-' .........- ■ * *■ ■ -

& Brewster: The Law' of International Transactions & Relations

203 Moore: Digest, Vol. IV, 5.

Practice of Member States of the Committee

The Constitutions of most Stales contain provisions respect
ing property rights of the inhabitants residing within their borders. 
For insiunee. Clause (1) of Article 23 of the Constitution of Burma 
guarantees the right of private properly and of private initiative 
of all the inhabitants -nationals and aliens alike- -in the economic 
sphere. However, under Clause (2) of the same Article no person 
shall be permitted to use the right of private property to the de
triment of the general public.205 Clause (1) of Article 31 of the 
Constitution of India enacts that no person shall be deprived 
of his property except by authority ol law.206 Several legislative 
enactments and decisions of the courts of law of Ceylon tend to 
safeguard the property rights of individuals in Ceylon.207 Under 
Article 2 of the Provisional Constitution of the Republic of Indo
nesia. every one within the territories of Indonesia has the right to 
own property individually as well as in association with others; no 
one shall be arbitrarily deprived of his property.208 The public 
law of the United Arab Republic lays down that private property 
and homes are inviolable in accordance with the law.209 The law 
of Iraq safeguards the right of ownership. No person’s goods or 
property shall be expropriated except for the public benefit, and 
in the circumstances and in the manner prescribed by law, and on 
condition that just compensation is paid.210 Article 29 of the Con
stitution of Japan provides: “The right to own or lo hold property 
is inviolable . . . Private property may be taken for public use upon 
just i ompensation therefor. 211 As regards the protection of pro- 
pepty rights of individuals in Pale ;tan. Article 15 of the Constitution

291 Hyde: Inkrnalional Law. Vol. I, 630.
20' Pea lee: Constitutions of Nations, Vol. I. 7, 282.
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of the Islamic Republic of Pakistan provides: “No person shall be 
deprived of his property save in accordance with law. No property 
shall be compulsorily acquired or taken possession of save for a 
public purpose, and save by the authority of law which provides for 
compensation therefor and either fixes the amount of compensation 
or specifies the principles on which and the manner in which com
pensation is to be determined and given.”212

In Burma, Ceylon and India, aliens are permitted to hold and 
inherit real porperty. On the basis of reciprocity, Japan permits 
foreign ownership of real property in Japan. According to the new 
laws of Indonesia although aliens are permitted to hold property, 
they are prohibited from acquiring title to real property. Iraq 
imposes restrictions on alien ownership of agricultural land. In the 
United Arab Republic, under the Land Reform Law. no foreigner 
can own agricultural land more than 200 acres per head. This 
restriction does not apply to buildings and properties of like 
nature. Alien’s right of succession to real property is permitted 
subject to the maximum limit of 200 acres per head as referred to 
above. In the Syrian Region of the U.A.R., no alien could be an 
owner of buildings unless he has obtained the necessary permis
sion therefor from the authorities. Further, no foreigner is per
mitted to own agricultural lands. However, an alien’s right of suc
cession to agricultural land is permitted.

While under the laws of Burma, Japan and the U.A.R.. aliens 
could not be the sole or part owners of ships which sail under 
their respective national flags: those of Ceylon, India and Indo
nesia, do not impose any such restrictions in this regard. On the 
basis of the standard of reciprocity certain aliens in Iraq are per
mitted to be sole or part owners of ships registered in Iraq.213

Practice of States other than Member States of the Committee

Practice of States reveals that aliens are generally permitted to 
acquire property, but such property rights of individuals are re
gulated by the national legal systems concerned. Since a State has 
the right to regulate matters pertaining to the acquisition and 
ownership of property of every kind within its territory, it enjoys 212 213 *

212 Brohi: Fundamental Law of Pakistan (Karachi, 19581, 805.
It may be added that Article 15 contains two essential parts, the one 
prohibiting the deprivation of property “except in accordance with lav" 
and the other prescribing that a law which authorises compulsory acqui- 
ition of properly or the taking of its possession must provide for com

pensation either by iixing amount or by specifying the principles on which 
tmd the manner in which compensation is to be determined and given. 
Brohi: Ibid.. 102-104.

213 Report of the Asian African Legal Consultative Committee (.Third Session,
1960), 123-24.
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the competence to determine not only the process by which title 
can be acquired, retained or transferred, but also what individuals 
are to be permitted to enjoy privileges of ownership.214 Recog
nizing this principle of international law, Mr. Kellogg, United 
States Secretary of Stale, stated as follows: “Every sovereign State 
has the absolute right within its own jurisdiction to make laws 
governing the acquisition of property acquired in the future. This 
right cannot be questioned by any other State. If Mexico desires 
to prevent the future acquisition by aliens of properly rights of any 
nature within its jurisdiction, this Government has no suggestion 
whatever to make.”215 The term ‘property’ interpreted and ap
plied by the national courts of several States includes not only 
personal property and real property but also intangible and incor
poreal rights such as patents, copyrights, leases, accounts and 
choses in action. In short, every thing which can command an 
exchangeable value would be designated as property.216

States do not seem to be disposed to prevent the acquisition 
of or succession to movable property by foreign nationals. How
ever, several States exclude aliens “from the acquisition of certain 
classes of movables such as airplanes and ships, as well as impose 
other restrictions having for their purpose the conservation of the 
country’s vital economic resources.”212 For instance, under the 
laws of the United Kingdom and the United States of America, an 
alien cannot be sole or part owner of ships.218 The Act of June 
>. 1920 la.vs down that no rights under the mortgage of a vessel of 
the United States may be assigned to any person not a citizen of 
the United States without the approval of the United States Ship- 
pine Board.219 Further, a vessel of the United States may not be 
sold by order of a District Court of the United States in any suit 
in rent in admiralty to any person no! a citizen of the United 
States.220 in a word, personal property may generally be held and 
inherited by foreign nationals, subject to certain limitations in the 
public interest. In the case of Fergus et c-I v Tomalinson, as

-Il;,. f , . , , ,Lll,u wnen any uovcrnmcni seeks to dr
ilum: yrKn^-tsi which have already been legally acquired, t
SUch action* " nst,t lo maU‘ representations ami efforts to a\
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Administrator fl928). the Supreme Court of Kansas said: “But 
alienage is not at common law any obstacle to the acquisition of 
title to personal property by next of kin . . . No reason is apparent, 
therefore, why the husband in the instant case, although a British 
subject, may not inherit his wife’s personal estate. The question 
needs no further elucidation.”221 It may, however, be added that 
under an Oregon Statute, the right of aliens residing outside of the 
United Slates or its territories to take personal property- or the pro
ceeds thereof by descent or inheritance was made dependent upon 
the existence of a reciprocal right under the law of the alien’s coun
try. Thus in In re Braun’a Estate, the Supreme Court of Oregon 
held that it was incumbent upon the claimants, non-resident citizens 
of Germany, to prove that Germany granted such reciprocal right 
to American citizens.222 But, in the case of Emery et al v Cooley, 
Administrator et al, it was held by another court that where real 
property is sold under the direction of the terms of a will it be
comes personalty and non-resident aliens may take the proceeds 
despite statutory prohibitions against the inheritance of real pro
perty by aliens.223

Although aliens are normally permitted to hold and inherit 
personal property, States have been concluding commercial treaties 
which inter alia grant the nationals of the respective countries the 
right freely to dispose of and to succeed to personal property on 
an equal footing with the nationals of the country in which the 
property is situated. For instance. Article 14 of the Consular Con
vention concluded between the United States of America and 
Sweden in June 1910 provides: “The citizens of each of the Con
tracting Parties shall have power to dispose of their personal goods 
within the jurisdiction of the other, by sale, donation, testament, 
or otherwise, and their representatives, being citizens of the other 
Party, shall succeed to their personal goods, whether by treatment 
or ab testamento, and they may in accordance with and acting 
under the provisions of the laws of the jurisdiction in which the 
property is found take possession thereof, either by themselves 
or others acting for them, and dispose of the same at their will, 
paying such dues only as the inhabitants of the country wherein 
such goods are shall be subject to pay in like cases.’■’221

Similar provisions have been included in bilateral treaties of 
friendship, commerce and navigation entered into between the 221 222 223 224

221 Hackworth: Ibid., 666; 126 Kans. 427, 268 Pae. 849, 850 (1928).
222 Hackworth: Ibid.. 666-667 footnote.
223 Hackworth: Ibid., 667 footnote.
224 Hackworth: Ibid.. 668.

United States and Italy in 1948, the United States and Japan in
1953, and the United States and Federal Republic of Germany in
1954. The ownership of immovable property by aliens is frequent
ly limited. Several States appear to be unwilling to permit the 
succession to and retention of title to immovable property within 
their borders by individuals other than their own nationals or by 
aliens who are non-residents. International law does not impose 
upon any State the duty to permit aliens to acquire title to real 
property although as a matter of fact this right is granted in some 
States by virtue of its own municipal laws and bilateral treaties.225 
In several decisions, courts in the United States have held that 
rights in real property are governed by local law in the absence of 
applicable treaty provisions. In Orr v Hodgson one United States 
court took the following view: “It has become the settled law of
this country that, in the absence of a treaty to the contrary, a State 
may lawfully prohibit aliens from owning or acquiring any lands 
or am interest therein, within its borders."226 Further, courts 
in the United States seem lo recognize that the right of succession 
to real property is a matter for the determination of the country 
or State in which the land is situated and that it is governed by 
the laws in force therein at the time of the owner's death. Thus, 
in United States v Crosby Mr. Jusriee Story staled: “the Court
entertained no doubt on the subject: and are clearly of opinion, 
that the title to land can be acquired and lost only in the manner 
prescribed by the law of the place where such land is situate."227

The United States is not at the present time disposed to yield 
by treaty, for the benefit of the nationals of a foreign contracting 
Slate, the privilege of acquiring lands within the territories of the 
United States except where such acquisition is by way of suc
cession to the rights or interests in such lands as are possessed by 
the nationals of such States. The law of the United States relating 
to alien ownership of land has been laid down in 4 U.S.C.A. ss 
1501 1 t> 12. Under ss 1501 of that law. "no alien or person who is 
not a citizen of the United States, or who has not declared his 
intention to become a citizen of the United States in the manner 
provided by law shall acquire title to or own any land in any of the 
territories of the United States except as hereinafter provided. The 
prohibition of this section shall not apply to cases in which the 
't to hold or dispose lands in the United States is secured by

22S H*!,: International Law. Vol. I, 651
U9’8),d 512. International Responsibility of States for Denial of Justice

227 ' rVli" 'Vi lVckwr,rrh: D>Wst, Vol. Ill, 671 footnote.
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existing treaties (o citizens or subjects of foreign countries, which 
rights, so far as they may exist by force of any such treaty, shall 
continue to exist so long as such treaties are in force and no 
longer.”

Under ss 181 of the Act of February 25, 1920, Ch. 83, ss 1, 41 
Stat. 437, "deposits of coal, phosphate, sodium, potassium, oil. oil- 
shale, or gas and lands containing such deposits owned by the 
United States including those in national forests, but excluding 
lands acquired under sections 513-519 of Title 16, and those in 
incorporated cities, towns and villages and in national parks and 
monuments, those acquired under other Acts subsequent to Febru
ary 25, 1920, and lands within the naval petroleum and oil-shale 
resources, except as hereinafter provided, shall be subject to dis
position in the form and manner provided by sections 181-184, 
185-188, 189-194, 201, 202-209, 211-211, 223. 224-226, 226(d),
226(e), 227-229(a), 241. 251, 261-263 of this title to citizens of the 
United States, or to associations of such citizens, or to any cor
porations organized under the laws of the United States, or of any 
State, or territory thereof, or in the case of coal. oil. oil-shale or 
gas, to municipalities. Citizens of another country, the laws 
customs, or regulations of which deny similar or like privileges to 
citizens or corporations of this country (United States) shall not 
by stock ownership, stock holding, or stock control, own any 
interest in any lease acquired under the provisions of the said
section.”228

Moreover, since the common law rules relating to succession 
to real property have been incorporated into the common law of 
the several States of the United States, an alien in those States can 
take real property by devise subject to forfeiture but he cannot be 
allowed to inherit it. At present all States have modified the com
mon law rules either by Statute or Constitution. In twenty States 
aliens are permitted to acquire and hold real property by testate 
and intestate succession. Other States, however, accord equal 
treatment only to alien friends, aliens who are eligible to citizen
ship, resident aliens, or aliens who have declared their intention to 
become citizens. Aliens who do not come within ihese special 
classifications have either no rights or else their rights are 
limited.229 228 229 *

228 W amended by Act of Feb. 27, 1927, Ch. 66, ss. 7, 14 Stal. 1058: Act of 
Aug. 8, 1946, Ch. 916, ss. 1, 11; 60 Stat. 950, 30 U.S.C.A. ss. 181, Katz & 
Brewster: The Law of International Transactions and Relations, 182.

229 Boyd: “Treaties Governing the Succession to Royal Property by Aliens”,
51. Mich. L. Review, 1005 (1953).

In Veuve Proust v. Kaing (1949) the Tribunal de Paix Nantes of 
France held 1 hat in the absence of reciprocity, a Chinese national 
was not entitled to the benefit even of the provisions of the French 
law of September 1, 1948 which gave tenants security of tenure 
The court said that “since Article 4 of the Law of September 1 
1948, does not expressly grant alien tenants security of tenure, the 
general rules of law in the matter must he applied . . . Accordingly, 
an alien can enjoy that security only if his national law grants 
analogous privileges to French nationals: if a diplomatic conven
tion exempts him from the condition of reciprocity, or if a general 
clause of diplomatic treaty provides directly or indirectly for the 
assimilation of the alien lo the French nationals.”230 French citi
zens in the United Stales may acquire real estate by inheritance or 
otherwise except where State laws forbid aliens to hold real pro
perty.231

An alien may not hold real estate, in Mexico within a hundred 
kilometres of the frontier, nor wilhin fifty kilometres of the coast; 
nor may he be interested in a Mexican company owning land in 
these zones. Further, foreigners are not to own more than forty- 
nine percent of the stock of companies formed to exploit rural 
agi'i* uliural lands. Any interest greater than this may be retained 
until death, after which if the heir is not qualified to hold as a 
Mexican citizen, he is allowed five years for disposal.232 Article 
27 of the Constitution of Mexico of January 31, 1917 (as amended) 
provides that the “general capacity to acquire ownership of lands 
and waters of the nation shall be governed by the following provi
sions: “(1) Only Mexicans by birth or naturalization and Mexican 
coi pointions have the righl to acquire ownership of lands, waters 
and theii appurtenances, or to obtain concessions for working 
mines or for the utilization of waters or mineral fuel in the Repub
lic of Mexico. The nation may grant the same right to aliens, pro
vided they agree ... to consider themselves as Mexicans in respect 
io such porperty.”233 Article 14 of the Organic Law of 1925 
sustains the title of those owners of the subsoil who had perform 
e some positive act of ownership. The rights of others could be 
confirmed only as fifty year concessions since by the Constitution 
of 1917, the direct ownership of certain enumerated mineral 
substances, including oil, gas and petroleum is vested in the nation 
and is inalienable and imprescriptible.234

21(1 Annual Digest (1949), 259-260.
232 IbyCr'24^hC Trua,mi'nt of Foreigners. Vol. 27, A.J.I.L. (1933), 239-243.

234 Cuill7:«'Onstituti0"3 of Nations, Vol. II, 667.
UUer: OP- cit., 241-242.



The Constitution of Poland provides in Article 95, paragraph 
2 that “aliens shall enjoy on condition of reciprocity equality of 
rights with citizens of the Polish State and are subject to duties 
equal to those of the latter, unless Polish citizenship is expressly 
required by Statute.” Under Article 99, "Statutes will determine 
the right of the State compulsorily to buy up land and to regulate 
dealings in land and also that it is only by statute that it can be 
determined how far rights of citizens and of their legally recog
nized associations to use freely land, waters, minerals and other 
natural resources may be limited for public reasons.”235

Since no rule of international law imposes on a State the duty 
of according to the nationals of another State the right to acquire 
and hold real property within its borders, States conclude mostly 
bilateral treaties for this purpose. Many of the treaties between 
the United States and other powers contain provisions relating to 
acquisition of real property by their nationals within the territories 
of the other party. For example, Article I of the Treaty of Friend
ship, Commerce, and Consular Rights between the United States 
and Honduras, signed on December 7, 1927, provides that the 
nationals of each country in the territory of the other 
shall be permitted “to own, erect or lease and occupy appro
priate buildings and to lease lands for residential, scientific, reli
gious. philanthropic, manufacturing, commercial and mortuary 
purposes.” It also provides in Article IV: “Where, on the death
of any person holding real or other immovable property or inter
ests therein within the territories of one High Contracting Party, 
such property or interests therein would, by the laws of the coun
try or by a testamentary disposition, descend or pass to a national 
of the other High Contracting Party, whether resident or non
resident, were he not disqualified by the laws of the country where 
such property or interests therein is or are situated, such national 
shall be allowed a term of three years in which to sell the same, 
this term to be reasonably prolonged if circumstances render it 
necessary, and withdraw the proceeds thereof, without restraint 
or interference, and exempt from any succession, probate or ad
ministrative duties or charges other than those which may be 
imposed in like cases upon the nationals of the country from which 
such proceeds may be drawn.”236 Similar provisions are to be 
found in a large number of treaties to which the United States is 
a party.237 235 236 237

235 Sazonow v. District Land (Reform) Board oi Builystok, Annual Digest,
(1919-1922), 2-17.

236 Hackworth: Digest, Vol. III. 672.
237 Arts. VII and VIII of the Treaty of Friendship, Commerce and Navi-

Several States take the view that with the yielding to an alien 
of the privilege of acquiring and holding property of any kind 
within its territories, the territorial sovereign finds itself subjected 
to a corresponding obligation to make reasonable endeavour to 
protect the same, and to abstain itself through any of its agencies, 
from conduct injurious to it.238 They argue that when a State 
has permitted an alien either to engage in business or otherwise 
lawfully to acquire property, it cannot thereafter arbitrarily or un
reasonably curtail his rights or confiscate the property. The United 
States has expressed its position on this question in the following 
terms: “When a nation has invited intercourse with other nations, 
has established laws under which investments have been lawfully 
made, contracts entered into and property rights acquired by citi
zens of other jurisdictions, it is an essential condition of inter
national intercourse that international obligations shall be met and 
that there shall be no resort to confiscation and repudiation. . .”239 
Although the law of nations demands respect for private property, 
it recognises the right of the State to derogate from this principle, 
when its superior interest so requires. Thus, it allows expropria
tion for reasons of public benefit in time of peace and requisition 
in time of war.240 in the view of some States, if a country wishes 
to nationalize a foreign-owned property it must make payment to 
foreign owners of the property nationalized.241 It may be added 
that many modern Constitutions contain provisions which provide 
inter alia that private property shall not be taken for public use, 
without payment of compensation therefor.242

Principles embodied in certain Conventions

European Convention on Establishment243

Chapter II

Exercise of Private Rights 

Article 4
Nationals of any Contracting Party shall enjoy in the territory 

o any other Party treatment equal to lhat enjoyed by nationals of

Februarv°n^1Uf9^8 b-nmTnhthe-Uilited States and the Italian Republic or 
, Nations 544-545 Luuld he clted as a" example. Briggs: The Law ol
239 nyfdeiH ^(.national Law, Vol. I, 655.

Anderson- '"Basbf’of “oil RiJ*teria,-‘i 9n International Law (1955), 532; 
•Mo Property”, Vol. 21, À.JLL. (1927) 685% ConfiscHt,n® Foreigner-owned 
231 Wilson- ^‘eproal fPrir£ii5,cs of Taw (London, 1953), 37.
242 Tb.eaFîith AJ.Î!l!"StatM C“rcial

1^3 Provision. Amendmênl to the Constitution of the U.S.A. contains such a 
if.ni_d *n Paris on December 13, 1955.



the latter Party in respect of the possession and exercise of private 
rights, whether personal rights or rights relating to property.

Article 5

Notwithstanding Article 4 of this Convention, any Contract
ing Party may, for reasons of national security or defence, reserve 
the acquisition, possession or use of any categories of property for 
its own nationals or subject nationals of other Parties to special 
conditions applicable to aliens in respect of such property.

Article 6

(1) Apart from cases relating to national security or defence,
(a) Any Contracting Party which lias reserved for its nationals, 

or, in the case of aliens including those wdio are nationals of other 
Parties, made subject to regulations the acquisition, possession or 
use of certain categories of property, or has made the acquisition, 
possession or use of such property conditional upon reciprocity 
shall, at the time of lhe signature to this Convention, transmit a 
list of these restrictions to the Secretary-General of the Council of 
Europe indicating which provisions of its municipal lawf are the 
basis of such restrictions. The Secretary-General shall forward 
these lists to the other Signatories;

(b) After this Convention has entered into force in respect 
of any Contracting Party, that Contracting Party shall not intro
duce any further restrictions as to the acquisition, possession or 
use of any categories of property by nationals of the other Parlies, 
unless it finds itself compelled to do so for imperative reasons of 
an economic or social character or in order to prevent monopoli
sation of the vital resources of the country. It shall in this event 
keep the Secretary-General fully informed of the measures taken, 
the relevant provisions of municipal law and the reasons for such 
measures. The Secretary-General shall communicate this informa
tion to the other Parties.

(2) Each Contracting Party shall endeavour to reduce its list 
of restrictions for the benefit of nationals of the other Parties. It 
shall notify the Secretary-General of any such changes and he shall 
communicate them to the other Parties.

Each Parly shall also endeavour to grant to nationals of other 
Parties such exemptions from the general regulations concerning 
aliens as are provided for in its own legislation.244 244

244 Unification of Law, Vol. I, International Institute for the Unification of 
Private Law (Rome, 1957), 165-107.

Article 12
(1) The State shall, however, have the right to acquire 

expropriate or nationalise the property of an alien. Compensation 
shall be paid for such acquisition, expropriation or nationalisation 
in accordance with local laws, regulations and orders.

(2) The Stale shall also have the right to dispose of or other
wise lawfully deal with the property of an alien under orders of 
expulsion or deportation.

Note : (l) The Delegation of Japan did not accept the provisions 
of this Article. According to its view, “just compensation’ 
should be paid for all acquisition, nationalisation or expro
priation and not “compensation in accordance with the 
local laws, regulations and orders.” The Delegation could 
not accept the provisions of Clause (2) as such a provision 
would be contrary to the laws of Japan.

(2) The Delegation of Indonesia reserved its position on 
Clause (2) of this Article.

(3) The Delegation of Pakistan stated that though it accept
ed the provisions of this Article, the view of the 
Delegation w'as that acquisition, nationalisation or expro
priation should be in the national interest or for a public- 
purpose. ■

Commentary

Right of expropriation of foreign-owned property

Clause (1) of Article 12 embodies the principle that w-here a 
State has permitted an alien to acquire lawfully property on its 
territory, it must not thereafter arbitrarily deprive him of his 
property. This is known as the doctrine of respect for acquired 
rights, and respect for acquired rights is one of the recognised 
ptincipl , of international law. However, respect for acquired 
ng in is not an absolute right. The enjoyment of acquired rights 
is permissible only in conformity with the national legal system, 

urther, the law of nations does not deny to a State the right to 
aunch upon social and economic measures designed to serve the 

common w-el fa re of its people, nor does it prohibit a State from 
etcimining it:, own system of economic structure intended to 

achieve the general welfare of its people. Thus, although the law 
rc na<:ions demands respect for private property of aliens, it also 
jts ®n*ses r'8hf of a State to derogate from this principle if 

supciior interests so require. It allows requisition.and expro



priation for reasons of public utility in time of peace and in time 
of war.235 As a matter of fact, private property rights of aliens as 
well as of nationals are continually being seriously restrained, modi
fied or suppressed in the exercise of whal is known as “police 
power” or "eminent domain”. If expropriation is exercised by the 
competent organ of a Slate in conformity with the general national 
legislation, principles of good faith, juridical equality between 
aliens, absence of discrimination against aliens as such, and condi
tional upon payment of compensations, such expropriation would 
be in keeping with dictates of international law and practice of the 
civilized nations of the present day world.246

Clause (2) of this Article gives expression lo the effect of a 
well recognized rule of international law and Stale practice accord
ing to which an alien is under the jurisdiction of the State in which 
he happens to be, and is responsible to it for acts he commits on 
its territory. The foreign State has the right to dispose of or other
wise deal with the property of an alien who has been under orders 
of expulsion or deportation. If the host State’s action in this re
gard is not arbitrary or unreasonable, if exercised in accordance 
with its applicable laws, regulations and the principle of good faith 
and if there has been no denial or delay of justice, his home State’s 
right of protection over its nationals abroad does not arise.

Opinions of Writers

Oppenheim says: “The rule is clearly established that a State 
is bound to respect the property of aliens. This rule is qualified, 
but not abolished, by two factors: the first is that the law of most 
States permits far-reaching interference with private property in 
connection with taxation, measures of police, public health, and 
the administration of public utilities. The second modification must 
be recognised in cases in which fundamental changes in the politi
cal system and economic structure of the State or far-reaching 
social reforms entail interference, on a large scale, with private 
property. In such cases neither the principle of absolute respect 
for alien private properly nor rigid equality with the dispossessed 
nationals offer a satisfactory solution of the difficulty. It is pro
bable that, consistent with legal principle, such solution must be 
sought in the granting of partial compensation.”237

2-15 Portuguese-German Arbitration (1919) Award II 11930); 2. United
Nations Reports of International Arbitral Awards, 1035-1059; Norwegian 
Shipping Claims case (1922).

236 Standard Oil Co. case (1926); League of Nations, Bases of Discussion, 1929, 
Vol. 3. 33-37.

237 Oppenheim: International Law, Vol. I, 352.
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Hvde says: “A State has the power to control and use its
natural" wealth and resources. It may thus enter into binding 
agreements for development of its national wealth and resources. 
In the exercise of this power, it is obligated to act in accordance 
with recognised principles of international law as well as inter
national agreements with due regard for existing legal rights or 
interests, with adequate, prompt and effective compensation as 
one remedy, if the exercise of the power impairs them.

Such a formulation is essential to a measure of understanding 
among States exporting and importing capital whether or not a 
majority of the (General Assembly of the United Nations) places 
an article on self-determination in the Draft Human Rights Cove
nants, applicable to the taking of private property, it is wise to 
insure this minimum certainty of measuring of its legal implica
tions.”248

Practice of Member States of the Committee
Expropriation of foreign owned property for public purposes 

is permissible only against compensation under the laws of the 
countries in the Committee. Clause (4) of Article 23 of the Consti
tution of the Union of Burma lays down: "Private property may
be limited or expropriated if the public interest so requires but 
only in accordance with law which shall prescribe in which cases 
and to what extent the owner shall be compensated. And Clause 
C.51 states that subject to the conditions set out in the last preced
ing clause, individual branches of national economy or single 
enterprises may be nationalized or acquired by the State by law if 
the public interest so requires.249 Article 27 of the Provisional 
Constitution of the Republic of Indonesia provides: "(1) Expro
priation of any property or right for the general benefit cannot 
take place, except with indemnification and in accordance with 
regulations as established by law. (2) If any property has to be 
destroyed by public authority or has to be rendered useless either 
permanently or temporarily for the general benefit, such actions 
can only be taken with indemnification and in accordance with 
regulations as established by law, unless this law determines to the 
contrary.”250 Article 10 of the Iraqi Constitution provides: No
person's goods or property shall be expropriated except for the 
public benefit, and in the manner prescribed by law, and on condi 
bon that just compensation is paid. Another paragraph of this

48 MyOi?: "Permanent Sovereignty over National Wealth_ & Resources”, 
American Journal of International Law (1956), 853.

Pva.lee: Constitutions of Nations, Vol. 1, 282.
* Pvaslee; Ibid., Vol. II, 374.
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Article adds that goods or property may not be seized and prohi
bited goods be not confiscated except in accordance with law and 
that the general confiscation of movable and immovable property 
are absolutely forbidden.-s' In Iraq any criminal's property, be he 
a national or an alien, could be confiscated without making any 
discrimination between nationals and aliens . . . Under Article 
31(2) of the Constitution of India, “no property shall be compul
sorily acquired or requisitioned save for a public purpose and save 
by authority of a law which provides for compensation for the 
property so acquired or requisitioned and cither fixes the amount 
of the compensation or specifies the principles on which and the 
manner in which, the compensation is to be determined and given; 
and no such law shall be called in question in any court on the 
ground that the compensation provided by that law is not ade
quate.” Thus, although the Constitution of India provides for the 
State's power of compulsory acquisition and requisitioning of pri
vate property of nationals and aliens alike against compensation, 

•yet the determination of the quantum of the compensation pay
able for the property taken has been left to the legislature. Under 
the Constitution (Fourth Amendment) Act of 1955, it is no more 
open lo the Indian courts to go into the question of appropriation 
of private property by the State and enquire whether the true value 
of the property, appropriated has been ensured.-7’- Under Clause
(3) of Article 29 of the Constitution of Japan, private property may
be taken by the State for public use upon just compensation
therefor.253 In Anglo-Iranien Oil Co. \. Idemitsu Kosan Kabusliiki 
Kaisha (1953). the High Court of Tokyo (First Civil Affairs Sec
tion) said in part:

“(a) There is an established principle of international law
lhat in the event of a violent social reform o>‘ revolution in
a State, whether or not the property of the nationals of that 
State is confiscated, property belonging to foreign nationality can 
only be expropriated with compensation. Moreover, such com
pensation must be “adequate, efficient and immediate compensa
tion.” This has been confirmed by the practice of many States, 
by precedents, and by the writings of acknowledged authorities.

“(b) As to whether the courts of a third country must rccog- 251 252 * * *

251 Peaslee: Ibid., 116.
252 Bela Bunerji. 1953, S.C.R. tl. Prior lo the Constitution (Fourth Amend

ment) Act, 1955, the Courts in India had the power to no into the ques
tion on the ground that the compensation provided for by the State was
not adequate. Vecordiflit to the practice ot the Indian courts “compensa
tion" means “a just equivalent of what the owner has been deprived of 
taking into account ali the elements which make up the true value of the 
property appropriated.”

233 The Constitution of Japan and Criminal Statutes, 8.
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- ’ the effect of a law which is. as the nationalization law was, 
properly enacted by another State, or whether it is permissible to 
examine the validity or invalidity of such a law and then possibly 
refuse to recognize it, the practice of the various States is still 
divided, and no universally accepted principle of international 
law that the effect of a foreign law may be adjudged invalid by the 
courts of a State has yet been established . . . This Nationalization 
(aw was enacted in Iran's own interests and in accordance with 
the Resolution of the General Assembly of the United Nations re
lating lo the exploitation of the natural resources of the various 
countries. Furthermore, as stated in the conclusions, in view of 
the fact that the Nationalization Law is not a completely confisca
tory law. contrary to the rights and interests of foreign nationals, 
but a law of expropriation subject to payment of compensation 
the courts feel bound to hold that it cannot try the validity or 
invalidity of such a law by examining the compensation and secur
ing whether or not it is “adequate, effective and immediate”. If, 
however, we lake the view that we cannot pass on the validity or 
invalidity of such a law, we do in effect theieby actually recognize 
the validity of the law.”254

Clause (1) of Article 15 of the Constitution of the Islamic 
Republic of Pakistan lays down that no person shall be deprived 
of his property save in accordance writh law; and under Clause (2) 
no property shall be compulsorily acquired or taken possession of 
save for a public purpose, and save by the authority of law which 
provides for compensation therefor and either fixes the amount 
of compensation or specifics the principles on which and the man 
ncr in which compensation is to be determined and given. Clause
(4) of the article provides that “property” in Clause (2) of the 
article shall mean immovable property, or any commercial or in
dustrial undertaking, or any interest in any sueli undertaking.255 
Commenting on the scope of Article 15. Brohi observes as fol
lows: “This Article has two essential parts, the one prohibiting the 
deprivation of property except in accordance with law, and the 
other prescribing that a law which authorises compulsory acquisi
tion of property or the taking of its possession must provide for 
compensation either by fixing the amount or by specifying the 
principles on which and the manner in which compensation is to 
be determined and given. Broadly considered, the first part corres
ponds to the power which in American jurisprudence is called the

* *n*«-Tn.irtonal Law Reports (1953), 305-313; Katz & Brewster: The Law of
International Transactions & Relations, 830.

’ r'Jh>: Fundamental Law of Pakistan. 805.
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“police power” of the State and the second, the power of “eminent
domain."-36

In the case of Mira Khan and others v Meharban Husain and 
others (1951) it has been held that the term “acquisition” is a wide 
concept, meaning procuring or taking property permanently or 
temporarily and it docs not necessarily mean acquisition of legal 
title by the State in the property taken possession of. The court 
declined to impose upon the term “acquisition” a narrow meaning 
on the ground that such a construction would introduce a techni
cality which would unnecessarily curtail the meaning of the ex
pression, with the result that a law enacted to deal with requisition 
would be valid even if it did not make provision for payment of 
any compensation. In the words of Mr. Rahman C. J. : “In the 
context of immovable properly, acquisition may be accepted as 
transference of the ownership rights to the acquiring authority, as 
contrasted with requisition which w'ould vest a temporary right 
of use of the property in that authority. The right of possession 
is but part of the full right of ownership. Omne majus continct in 
se minus - the greater contains the less, is a well-known maxin of
the law.”-''7

Practice of States other than Member States of the Committee

Some States take the view that when a State has permitted 
an alien either to engage in business or otherwise lawfully to ac
quire property, it cannot thereafter arbitrarily or unreasonably 
curtail his rights or conliscatc the propcrty.258 The Secretary 
of Stale Huges has expressed the position of the United States on 
this question in the following terms: “When a nation has invited
intercourse with other nations, has established laws under which 
investments have been lawfully made, contracts entered into and 
property rights acquired by citizens of other jurisdictions, it is an 
essential condition of international intercourse that international 
obligations shall be met and that there shall be no resort to con
fiscation and repudiation."259 Although the law of nations de
mands respect for private property, it recognizes the right of the 256 257 258 259 *

256 Brohi: Ibid.. -KM: The American courts have evolved the doctrine of 
“police power", “eminent domain" and "taxation power" as limiting the 
application of "due process" clause. Police power, eminent domain and 
taxation power are those powers, the exercise of which whether by the 
Government of the Federation or the States is not held to be in conflict 
with the due maintenance of the protection of the "due process of law” 
which is .siren to the individual by the Constitution of the United States 
in its 5th and llth Amendments; Brohi: Ibid., 365-366.

257 Pakistan Legal Decisions (19i6). Karachi 338; Brohi: op. cit., *111.
258 Stowcll: International Law (1931). 171.
259 Orlield and Re: Cases and Materials on International Law (London, 1956),

532.

state to derogate from this principle, when its superior interest 
so requires. Thus, it allows expropriation for reasons of public 
utility in time of peace and requisition in time of war.260 Ex
propriation of private property, whether national or foreign for 
reasons of public benefit was recognized by the Permanent Court 
of Arbitration in the Norwegian Shipping Claims case (19 2 2 ) 261 
and the Permanent Court of International Justice in the German 
Interests Case (Merits) (1962).262 The right was described by the 
Permanent Court of Arbitration in these terms: “The power of a 
sovereign State to expropriate, take or authorise the taking of any 
property within its jurisdiction which may be required for the pub
lic good or for the general welfare (has the status of a legal 
rieht).”263 Thus, a government may take fore gn-owned property 
for its own use making lhat property its own. If a country wishes 
to nationalize any foreign-owned property it must pay compensa 
tion to the foreign owner of the property nationalized. This rule 
seems to have been established not only by the overwhleming weight 
of opinions of publicists, but also by the sustained practice of 
Western nations and of international judicial tribunals. The Soviet 
Union too accepted in a series of treaties the rights of new inves
tors in that country. According to the Secretary of State Hull of 
the United States, “the taking of property without compensation is 
not expropriation. It is confiscation." While admitting that all sov
ereign nations have the right to expropriate private property within 
its territories, he added that the universally recognised principles 
of the law of nations require that such expropriation be accom 
panied by provision on the part of a State for adequate, effective 
and prompt payment of compensation for the properties seized.264

As regards the right of a State to nationalize foreign owned 
property within its territory, it appears that the United Kingdom, 
lik. the United States, normally does not question the general right 
of a government to expropriate in the public interest and on pay
ment of adequate compensation, but in its view this right does not 
justify expropriations essentially arbitrary in character. While con
fiscation is theoretically prohibited in modern times, the doctrine 
of just compensation for properly taken has been embodied in the 
Constitutions of most countries of the world.265 Clause (xxi) of

Ponugo-Gcrman Arbitration (1919). Award II (1930), Vol. 2 U.N. Re
ports of International Arbitral Awards, 1035-1039; Cheng: General
Principles of Law. 37-38.» s . -------utin. jj-ro,

5, , wtneld and Re: Cases and Materials on International Law, 502-505.
TA Reo. ,f P.C.LJ. 1926. Ser. A. No. 7. 22.
’(> l i i General Principles of Law. 38.

; International Law, Vol. 1. 710-711.
Vo! p The Treatment of Aliens, op. cit,, 240: Hyde: International Law,
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the Commonwealth of Australia Constitution Act of 1900 confers 
on the Commonwealth Parliament the power of—“acquisition of 
property on just terms from any State or person for any purpose 
in respect of which Parliament has power to make laws.1"266 Sub
Clause 12) (vi) of Article 44 of the Constitution of Ireland provides: 
“The property of any religious denomination or any educational in
stitution shall not be divested save for necessary works of public 
utility and on payment of compensation.” Under Clause (3) Article 
14 of the West German Constitution (1948), “Expropriation shall be 
admissible only for the well-being of the general public. It may be 
effected only by legislation or on a basis of law which shall regu
late the nature or extent of compensation. Compensation shall be 
determined after just consideration of the interests of the general 
public and participants. Regarding the extent of compensation an 
appeal may be made to ordinary courts in case of dispute.” And 
Article 15 provides, “Land and landed property, natural resources, 
and means of production may for the purpose of socialization be 
transferred to public ownership or other forms of public controlled 
economy by law which shall regulate the nature and extent of com
pensation. . .”267 The doctrine of just compensation for property 
taken has been embodied in the Constitutions of every republic of 
the American continent.268 For instance, Article 63 of the Consti
tution of the Republic of Nicaragua lays down that no one may be 
deprived of his property except by judicial judgment, a general tax. 
or for public use or social interest according to law and upon prior 
payment in cash of just compensation.269

As regards the law of England, Blackstone observes: “So great 
is the regard of the law for private property, that it will not autho
rize the least violation of it . . . the Legislature alone can and indeed 
frequently does, interpose and compel the individual to acquiesce. 
But how does it interpose and compel? Not by absolutely stripping 
the subject of his property in an arbitrary manner; but by giving 
him a full indemnification and equivalent for the injury thereby 
sustained.270 Thus property in England can be compulsorily ac
quired for public purposes only if a Statute authorises the executive 
organ of the State to do so. It is an established rule of construction 
of instruments that express words must exist in such a Statute 266 267 268 269 270 *

266 Basu: Commentary on the Constitution of India (Calcutta, 1955), Vol. I, 
343.

267 Basu: Ibid., 343-344.
268 Hyde: International Law. Vol. I, 714.
269 Peaslee: Constitutions of Nations. Vol. Ill, 10.
270 Blackstone's Commentaries, Book I, 139; Basu: Commentary on the Con

stitution of India, 342-343.
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i,efore the intention to authorize the taking of property without 
Compensation could be given effect to. In the case of De Keysers’ 
Royal Hotel Ltd., v. The King (1920) the House of Lords stated inter 
alia: "When powers covered by this Statute (i.e., Defence of Realm 
Regulations) are exercised by the Crown it must be presumed 
that they are so exercised under the statute, and therefore subject to 
the equitable provision for compensation which is to be found in it 

. . if the commandeering of the buildings in this case had not been 
expressly done under statutory powers . . the Crown must be pre
sumed to have acted under these statutory powers and thus given 
to the subject the statutory right to compensation,”217 Prima facie 
the subject or national of a State at peace with the United Kingdom 
is while resident in that country, entitled to the protection of the 
Crown accorded to British subjects.272 This rule applies also to 
foreign owned property in the United Kingdom.

The law of the United States relating to the taking of property 
is regulated by the Fifth and Fourteenth Amendments to the Con
stitution of the United States of America. The provision in the Fifth 
Amendment to the Constitution of the United States that privaté 
property shall not “be taken for public use, without just compensa- 
liou” is unconditional in scope and extends to aliens as well as to 
Citizens. Likewise, aliens arc protected by the provision in the 
Fourteenth Amendment prohibiting the States from depriving “any 
person of life, liberty, or property, without due process of law.”273 
Die American law permits the Government to take property of an 
alien for public benefit with just compensation. Under the American* 
law, such a taking would normally' be in lhe form of an assertion of 
the power of eminent domain.271 In Berman v Parker (1954), an 
act authorizing the establishment of a District Columbia Redevelop
ment Land Agency and the adoption of a comprehensive land use 
plan was held valid under the “Due Process Clause." The particular 
taking of plaintiff’s commercial property in the execution of such a 
land use plan was held a proper exercise of the power of “eminent 
domain" for a public purpose, though the plan contemplated re
development of the property taken under the management of a pri
vate agency and the possible uses under the plan included commer
cial purposes.271 In the Llnited States v. Kansas City Life Insurance 
Co., (1950), the claimant was held entitled to just compensation for

-4 (1920) A C. 508: Brohi: Fundamental Law of Pakistan, 414-415.
- Johnstone v. Pedlar 1192) i. A.C. 2<,2; Katz & Brewster: The Law of Inter

national Relations and Transactions, 101-108.
'«ckworth: Di.’cst, Vol. Ill, 653.

275 ta" ’ & Brcw*‘er: Op. cit., 779.
18 U.S. 26; 75 S.Ct. 98 (1954).
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destruction of agricultural value of his land by government’s main
tenance of Mississippi river in that vicinity continuously at high 
water level in the interest of navigation.276

According to the practice of States and the law of nations the 
taking of foreign owned property with compensation is known as 
‘‘expropriation”. There are frequent instances in the past where in 
time of peace, the expropriation or destruction of the immovable 
property of foreign nationals has been deemed to require the pay
ment of full compensation.277 In Anglo-Iranian Oil Co., Ltd., v. 
Jaffrate (The Rose Mary) (1951) the Supreme Court of Aden 
held that the Iranian Law of 1951 was confiscatory in that it failed 
to provide “any compensation", and was therefore in violation of 
international law whicli was part of the common law of 
Aden.278 In Anglo-Iranian Oil Co. Ltd. v. Societa
S.U.P.O.R. (1954) the Civil Tribunal of Rome (Italy) said 
in part: “In the Italian legal system as shown by several decisions, 
there is a recognized power of expropriation even in relation to im
movables which the administration had undertaken by contract not 
to expropriate. The exercise of such power, therefore, could not 
be regarded as contrary to Italian public order. In Italy, further
more, the right to extract minerals is a personal right the expropria
tion of which is not subject to compensation. But a right to in
demnity is recognized by the Iranian law' of 1951 which indicates 
that it is subject to a preliminary administrative procedure and ul
timately to judicial control. This law is not contrary to the Iranian 
Constitution which provides for equitable compensation, and in the 
proceedings before the International Court of Justice Iran re
cognized not only the right to indemnity, but also the possibility' 
of its enforcement through ordinary Iranian courts under Iranian 
law', such recognition binds the Iranian State towards plaintiff. 
However, neither by Italian law nor by generally recognized norms 
of international law is it required that the quantum of the idemnity 
be effectively adequate to the value of the object taken. It is 
enough that there is compensation. There was, furthermore, a pub
lic economic interest in the nationalisation, and therefore the law 
cannot be held "political” and denied effect in Italy. This also 
showed that the law' w'as not discriminatory, while its alleged con
fiscatory character w'as disproved by the motivation (protection of 
Iranian public interest) and the recognition of the right to compen

276 339 l!.S. 779; 70 S.Ct. 885 (1950); Katz it Brewster: Op. cit.. 780.
277 The Sicilian Sulphur Monopoly case 0838); The Finlay case; The Reve

renc'd Ionas King case (1853); Ortield and Re: Cases and Materials on 
International Law, 533-534; Moore: Digest, Vol. VI, 262-264.

278 1 Weekly Law Reports 246; International Law Reports (1953), 316.
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sation. The text of the law’ shows no intention to persecute, and 
there is no room for research into the underlying subject motives of 
the legislatures not revealed by the text.”279

Nationalization of foreign-owned property' in modern times
Under customary international law, every sovereign State has 

the right to nationalize all property, whether owned by nationals or 
foreigners, situated on its domain. In the case of foreign owned 
properly, such nationalization must be done in good faith, it must 
he for purposes of promotion of general W'elfare of the masses, the 
Stale must pay just compensation to the foreign owners of the pro
perty nationalized and there must be no discrimination against 
foreign owners as such. Such nationalization or expropriation of 
foreign-owned property is not unlawful.280

In modern times nationalization of foreign-owened property 
has become more and more widespread. The practice of expropriat
ing foreign property by nationalization has spread from Soviet 
Russia to other countries in Europe, Latin America, Asia and 
Africa, fn the view of some writers the Mexican expropriations and 
the Soviet nationalizations could be regarded as the forerunners 
of many incidents of nationalization of private property and that 
the Iranian nationalization of the property of the Anglo-Iranian Oil 
Company, a corporation whose majority stock is owned by the Bri
tish Government will not be the last governmental nationalization 
of foreign-owned private property. Further, in their view, it would 
seem thaï no part of the world may be immune from this rapidly 
growing phenomenon. It may be added that even industrially 
advanced countries like France and the United Kingdom, have 
thefrlselves entered upon the nationalization of certain of their own 
industries, some of whose stock w’as owned by aliens. 281

Requirements of compensation in modern times
Although several nations claim that customary international 

law tequircs that once a foreigner has been permitted to acquire pro- 
pert) or property interests in a country in full compliance w'ith its 
municipal law. and it cannot thereafter take or destroy such exist
ing or vested property rights with adequate compensation yet 
1 e realities of the modern w'orld would make it impossible in many 
cases to adhere to the principle of full compensation. The principle 
0 lust compensation has to give way to considerations of debtor’s

828.Z & Brcwster: lhc Law of International Transactions and Relations,

-81 ^h<:ns: General Principles of Law, 49-50.
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political and .economic instability or its capacity to pay. Immediate
ly after the Second World War. the industrially advanced nations 
began to appreciate that the actual attainment of compensation for 
their nationals in cases of the nationalization of their property must 
be dependent upon a variety of factors, such as the economic and 
political instability as well as the ability to pay off the debtor coun
try. This consideration was instrumental for settling the claims 
of the United States nationals against the Federal People’s Republic 
of Yugoslavia by the agreement of July 19. 1948. under which the 
United States accepted a lump sum payment of seventeen million 
dollars in full settlement of the claims of American property owners 
whose property in Yugoslavia had been nationalized, although the 
actual market value of that property was much greater. Further, 
this new settlement is known as en bloc method of settlement, 
whereby one settlement is made on behalf of all interested nationals 
instead of an individual protection being offered to- each property 
owner resulting in individual awards. Several important changes 
result from this type of an overall compensation agreement: (a) the 
property owner now looks to his own government for compensa
tion; (b) although provision is made for part-payment of an award, 
complete payment cannot be made until all claims have been filed 
and adjudicated, since until that time the amount of ademption to 
which all claimants must submit will be unknown. This results 
from the fact that the en bloc settlement is likely to be less than 
the full market value of the property nationalized.

Under the International Claims Settlement Act of 1950. the 
Government of the United States has set up an International Claims 
Commission with power “to examine, adjudicate, and render final 
decisions, with respect to claims of the Government of the United 
States and of its nationals, not only under the terms of the agree
ment between the United States and Yugoslavia, but also under 
the terms of any agreement thereafter concluded with other Gov
ernments (excepting those at war with the United States in World 
War II) arising out of the nationalization or other taking of pro
perty, where the Government of the United States has agreed to 
accept from that Government a sum in en bloc settlement thereof.” 
The Act expressly provides that in the decisions of claims, in addi
tion to the provisions of the particular agreement, the Commission 
is to apply “the applicable principles of international law, justice 
and equity.”282 282

282 Orfield and Re: Cases and Materials on International Law. 534-535; Min
nesota Law Review, Vol. 36 (1952) Kuhn: “Nationalisation of Foreign- 
Owned Property and its Impact on International Law, op. cit., 710.
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The post-war (War II) nationalization agreements concluded 
between the Government of the United Kingdom and the Latin 
American countries provide for the payment of just and equtable 
compensation for the expropriation of British owned properties in 
that part of the world. The actual compensation paid as a result 
of the Anglo-Mexican Agreement concerning the expropriation of 
British owned oil properties in Mexico appears to have amounted 
only to about one-third of the real value of the oil properties taken. 
In the Anglo-Argentinian and the Anglo-Uruguayan Purchase 
Agreements the compensation agreed upon appears to represent 
about 60 per cent of the capital value involved. In the agreement 
between the United Kingdom and Poland, and in the agreement 
concluded between the United Kingdom and Czechoslovakia (1949) 
the compensation stipulated is understood to be one-third of the 
value of the British investments nationalized by Poland and Czecho
slovakia. In the agreement between the United Kingdom and Yugo
slavia (1949) the settlement appears to represent 50 per cent of the 
value of the British investments in Yugoslavia. By and large, it is 
said that the United Kingdom agreed to insist merely on the prin
ciple of compensation in case of expropriation ranging from one 
to two-thirds of the value of British investments in the countries 
concerned, but not on the latter of its contractual rights. It has 
been content to waive portions of British claims, taking into ac
count equitable considerations such as the general post war diffi
culties and the scarcity of foreign exchanges in such under-deve
loped countries.

It may be added that in the agreements between France and 
Belgium, France and Canada, France and Switzerland, and France 
and the United Kingdom regarding the French nationalized gas 
and electricity industries, the compensation appears to have am
ounted to 70 per cent of the value of the holdings of these con- 
tracbng parties in these nationalized properties. Further, it was 
a.^rn,d that the aliens were to be treated in respect of payment of 
compensation on the same footing as the French nationals. Fur
thermore, it was agreed that in the event of France subsequently 
^ranting more favourable treatment to creditors of any other coun
try a most favoured reservation comes into operation.283

s taxen by International Judicial Tribunals 
ju Earlier judicial pronouncements emphasized the principle o 
J^ompensation. In the Norwegian Shipping Claims Case (1922

S'-liwarrinh^ai Ca.?£? arVj Materials on International Law, 534-535. 
Curr*™ Lega,^Problems ^1952)^295°^ Bridsh Pr0pcny Abr°ad" Vo1' 5
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(United Stales of America v. Norway), the Permanenr Court of 
Arbitration held that just compensation must be paid to the alien 
claimants, both under the municipal law of the United States and 
the law of nations. In Spanish Zones of Morocco Claims (1924) 
(Great Britain v. Spain) the Special Arbitral Tribunal held that 
under international law an alien could not be deprived of his pro
perty without just compensation. The same view was taken by the 
Special Arbitral Tribunal in the case of Goldenberg & Sons v. Ger
many (1928) (Rumania v. Germany). 284 in i|le Chorzow Factory 
ease (1928). the Permanent Court of International Justice adopting 
the above view held that expropriation was lawful under interna
tional law' only if fair compensation had been paid. It said that “re
paration must, as far as possible, wipe out all the consequences of 
the illegal act and re-establish the situation which would, in all pro
bability, have existed if that act had not been committed. Restitu
tion in kind, or, if this is not possible, payment of a sum corres
ponding to the value which a restitution in kind would bear; the 
award, if need be, of damages for loss sustained which would not 
be covered by restitution in kind or payment in place of it—such 
are the principles w7hich should serve to determine the amount of 
compensation due for an act contrary to international law.”285

Principles embodied in certain Cont entions
■ European Convention on Establishment (1955)

Chapter VI 

.... Nationalization 
Article 23

Without prejudice to the provisions of Article I of the Proto
col to the Convention on the Protection of Human Rights and 
Fundamental Freedoms, nationals of any Contracting Party shall 
be entitled, in the event of expropriation or nationalisation of their 
property by any other Party, to be treated at least as favourably 
as nationals of the latter Party.286
284~ 17 AJ.IX. 362 & >68; Annual Digest (1923-24) No. 85. 157-163.
285 The doctrine of just compensation has been challenged, however, by a 

number of governments and some writers. Some reject not only the 
principle of “full" or "just" compensation but also the theory of “some 
compensation” or "compensation”. Some argue that the requirement of 
compensation applies only in the case of expropriation which involves 
discrimination against aliens or against particular aliens. Others lay 
emphasis upon the freedom of Slates to expropriate properry in the course 
of a general programme of economic or social reform without payment 
of "compensation" or at least without payment of “full" or “prompt" 
compensation.
Katz & Brewster; The Law of International Transactions & Relations, 833; 
Friedman: Expropriation in International Law (1953); Wortley; Expro
priation in Public International Law (1959); Rep. P.C.I.J. Ser. À No. 17; 
Schwarzenberger: International Law. Vol. I (1957), 3rd ed.. 654.

286 LlrHfication of Law. International Institute for the Unification of Private 
Law. (Rome. 1957). Vol. I, 177.
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Article 13
(1) An alien shall lie liable lo payment of taxes and duties in 

accordance with the laws and regulations of the State.

(2) An alien shall not be subjected to forced loans which are 
unjust or discriminatory.

Note 1. Clause (1) of this Article was accepted by all Delega
tions except that of Japan. The Delegation of Japan 
wished a proviso to that clause to be inserted lo read as 
follows:

"provided that the State shall not discriminate bet
ween aliens and nationals in levying the taxes and duties.’

2. Clause (2) was accepted by the Delegations of Burma 
India, Indonesia and Iraq. The Delegate of Ceylon wished 
the clause to be drafted as “An alien shall not be subject
ed to forced loans.” The Delegate of Pakistan suggested 
the following draft: “An alien shall not be subjected to 
loans in violation of the laws, regulations and orders appli
cable to him." The Delegate of the United Arab Republic 
was of the view that the draft should be as follows: “An 
alien shall not be subjected lo unjust forced loans.”

Commentary 

Liability of aliens to payment of taxes

Article 1 I gives expression to a general rule of State practice 
relating to the alien’s liability for taxation and other cognate pay
ments in the State of residence. Under international law. not only 
the State has the power to tax all persons within its border, but 
also it mat even impose discriminatory taxes. However, a discrimi
nation against or between aliens would be regarded as an unfriend 
ly act towards the home State of the aliens affected and would 
no doubt give rise to protest and reprisal. Therefore, the privilege 
of discriminatory taxation is not resorted to in the modern times 
Forced loans or confiscatory levies have been regarded as unreason
able in lime of peace or in the absence of an exceptional emergency 
Under Article 1 3 an alien shall be liable to payment of all taxes 
and duties established by law. In this regard their liability is as 
much as that of the nationals of the State of residence. Similarly 
under Clause (2) of this Article, an alien must not be subjected to 
forced loans which arc unjust and discriminatory in character. In 
a word, for tax purposes, alien individuals arc to be treated on a 
footing of equality with the nationals of the State of residence..



Opinions of Writers
Oppenheim says: "A State has wider powers over aliens of 

the latter kind (i.e., individuals who take up their residence in an
other Stale or for some length of time), it can make them pay rates 
and taxes. . . .”287

Ilackworth observes: “In general, States have authority as an 
incident of sovereignty, to tax aliens resident within their territory 
and their property there situated. In theory, States arc presumed 
to limit the taxation of non-resident aliens to their property situat
ed within the jurisdiction of the taxing Stale and the income deriv
ed from sources therein."288

Hyde states: “In levying taxes to defray the expenses of gov
ernment, no duty is imposed upon a State to leave unburdened 
either property owned by aliens, or persons who may themselves 
be aliens. Nor does any principle of international law forbid the 
territorial sovereign to impose, in some instances, a heavier burden 
upon the interests of such individuals than is placed upon those 
of its own nationals. The existing practice in so far as it is mani
fested by conventional arrangements tends, however, to place aliens 
generally upon an equal footing with nationals. Save in cases in
dicating a marked abuse of power, or a disregard of the terms of 
a treaty, the United States does not appear to find in the taxation 
of its nationals or of their property abroad reasons for diplomatic 
remonstrance or interposition. An abuse of power is seen when 
the laws of the taxing State are violated, or when a tax is fairly 
to be deemed confiscatroy in character or when the imposition of 
a tax marks the duplication of a previous collection by a govern
mental entity in de facto control of the area to which such tax ap
pertains." ... In general, all immovable property within the terri
tory of a State, regardless of the residence or nationality of the 
owner, is, with a few notable exceptions which are explainable on 
precise grounds, subject to taxation; likewise, all movable properly 
therein, provided it may be fairly regarded as incorporated in the 
mass of properly there belonging. Difficulties may arise in ascer
taining whether a particular chattel falls within such a category, 
and is to be so regarded. Normally the problem is oftentimes one of 
fact rather than law, . . . Personal taxes levied upon individuals 
subject thereto may assume a variety of forms. When they arc 
levied upon aliens, the law of nations appears to offer few restric
tions beyond the possible requirement that the tax be in a broad

,-nse uniform and general in its operation. Such individuals may 
he subjected, for example, to the payment of a poll tax, or of an

° ' _ - .1 a___- »__ hVio rncinonfincome-tax; and in the latter case, in the treatment of the resident 
alien the tax may doubtless be assessed according to 
the amount of income from whatsoever source derived, and whether 
or not from assets outside of the taxing State. It may be doubted, 
moreover, whether any rule of international law forbids discrimi
nation on grounds of alienage."289

Practice of Member States of the Committee
In all the Member Countries of the Committee except in Japan

aliens are expected to pay taxes, rates and duties in accordance
with the laws and regulations of the Stale. According to Japan 
aliens shall be liable to payment of taxes and duties in accordance 
with the municipal laws and regulations of the State concerned and 
that the State should not discriminate against aliens in this regal . 
Burma, India, Indonesia and Iraq take the view that aliens shall not 
be subjected to forced loans which are unjust or discriminatory. 
While according to Ceylon an alien shall not be subjected to forced 
loans which arc unjusl, in the view oi Japan, aliens shall not be 
subjected to forced loans. Pakistan takes the view that an alien shall 
not be subjected to loans in violation of the laws, regulations and 
orders applicable to him. According to the United Arab Republic, 
he shall not be subjected to unjust forced loans.

Practice of States other than Member States of the Committee
Practice of most States confirms the rule that a State has the 

power to impose taxes upon all immovable and nun able property 
within its jurisdiction regardless of the residence or nationality of 
the owner. This power is inherent in the sovereignty of the State 
of residence the exercise of which unless abused cannot in general 
be made the subject of diplomatic remonstrance. Generally the 
State has wider powers over resident aliens than those aliens who 
are merely travelling about the country or stay only temporarily on 
the territory in regard to the payment of rates and taxes.-9') The 
view of the United States of America in this regard was clearly 
expressed by Mr. Hamilton Fish, the United States Secretary of 
State, in 1876 in the following terms: “Foreigners who have chosen 
to take up their residence, to purchase property, or to carry on 
business in a foreign country, thereby place themselves under the 
jurisdiction of the laws of that country, and may fairly be called 
upon to bear their fair share of the general public burdens, wdicn

287 Oppenheim:
288 Hack worth:

International Law. Vol. I, 680. 
Digest, Vol. Ill, 575.

289 Hyde: International I.aw, Vol. I. 663-664, 666, 671-672.
290 Oppenheim: International Law, Vol, I, 680.
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power to ^ 3 8CnC, Pl'°p0sili0n' lhc «Bht to tax includes, the 
pone, to deternnne the amount which must be levied, and the
objects for which that amount shall be expended. These po“rs urc
in^tmeraT be^'T"Th ^ °f which’ un,css abused, cannot

ef U made the subJett diplomat,c remonstrance.’^,
^885 fl, StJtC!TAain« of State, Mr. Porter, stated in
ity wi"h :: °n may n0 l,0ubt b^' im,-osed in conform
ity with the law of nattons, by a sovereign on the property within
his jurisdiction of a person who is domiciled in and owes allegiance
to a foreign country. 1, is otherwise, however, as to a tax imposed
ot on such property, but on the person of the party taxed when

elsewhere domiciled and elsewhere on a citizen. Such ad eerie ts.rrrvrand an aucmpt to ^ onthe relatives of the parry taxed gives the person so taxed a right 
to appeal or diplomatic intervention to the government to which 

c o ves allegiance. I0 sustain such a claim it is not necessary that 
he penalties should have been imposed originally and expressly
Z ZT,50 CXCTd f!‘°m jUnSdlCtlün- 11 1S enough if it a - 
roll, U ''" WaS leV1Cd in sudl 3 W3y ^ to reach him through
Statin' ^'elSen' the SoIidtor for the Department of the 
State of the United Slates, took the following view in 1921- As a
riZZ t *■ T ^ Stated tHat nati°nS P0SSesS exclusive 

kht of imposing taxes upon property situated within their terri
tones and of determining the purpose to which the revenues de
lved from such taxes shall be devoted. If. therefore, the taxes are
ri" alt IT™ 'n “I °PC,ali0"' and - discrimina
i would . s TPC7 01 thc CltlZenS °f 3 P3rt‘^lar country, 
it would no, ordinarily be within the province of the e0v
—! tha‘ C0UnUy t0 makC 3ny rePlcscr,tations in rela,d

VM8

Piactice of most States indicates that all movable and immov
able property situated within the territory of a State, regardless of 
the nationality or residence of thc owner are normally subject to 
taxation.29-, In the case of movable property, according t0 thl 
practice of the United States, if that movable property may fairly

88 ;nCOrp°ratcd in the of property situated in the 
L^tcdStates, then that property becomes liable to payment of taxes. 291 292 293 *

291 Î873;FiMoorefPDigesIV*^8’ Minister t0 Spain. Hated January 12,
292 Moore: Digest, Ibid.. 22.
293 Hackworth: Digest, Vol. Ill, 576.

287r.n290V Broo^s' 288 L s- 378; Wmans v Attorney-General. (1901) a.C

According to the law- of the United States, real estate and tangible 
personal property are situated in thc United States if they are physi
cally situated therein. Certificates of stock, bonds, bills, notes and 
other written evidence of intangible property which are treated as 
being the property itself are property situated in thc United States 
physically situated therein.295 Further, it has been held that a 
vessel having no permanent location within another State of the 
Union, possesses an artificial situs for purposes of taxation at the 
domicile of thc owner.296 The courts of thc United States held 
that moneys, notes and evidences of credit may be taxed in the 
State where they arc employed and found, irrespective of the legal 
home of the owner.297

Personal taxes levied upon individuals subject thereto may as
sume a number of forms. When they are levied upon aliens, the 
law of nations appears to offer few restrictions beyond the possible 
requirement that the lax he in a broad sense uniform and general 
in its operation. Such individuals may be subjected for example, to 
the payment of a poll-tax. or of an income-tax; and in the latter 
case, in the treatment of the resident alien, the tax may undoubted
ly be assessed according to the amount of income from whatever 
source derived, and whether or not from assets outside of the taxing 
State.298 As a general rule, the question of the liability of a foreign 
national to payment of income tax depends upon residence rather 
than citizenship.299 In the matter of internal charges or taxes, resi
dent aliens are generally accorded treatment on a footing of equality 
will, the nationals. For instance, under the International Revenue 
Code of 1939, resident aliens are liable equally with citizens of the 
United States to the payment of income tax on their entire income. 
This is true even though the alien’s income is derived wholly from 
sources without the United States. However, such aliens are allow
ed a credit for the amount of any such taxes paid or accrued during 
thc taxable year to any foreign country, if thc foreign country of 
which such alien resident is a citizen or subject, in imposing such 
taxes, allows a similar credit to citizens of thc United States resid
ing in such country.”30n When a tax is levied upon thc income of 
a non-resident alien, it is obviously in the nature of a tax upon his

295 Duckworth: Digest. Vol. HI, 590.
296 Somber,> Pacific Co. v. Kentucky. 222. U.S. 61; Hyde: International Law 

Vol. I. 666 footnote.
297 New Orleans v. Stempol. 175 U.S. 309; Metropolitan Life Ins. Co. v. New 

Orleans. 205 U.S. 395; Burke v. Wells, 208 U.S., 11; Hyde; Into,national 
Law, Vol. t, 666-667 footnote.

29 ! Hyde: International Law, Vol. I, 671-672.
299 Hackworth: Digest. Vol. Ill, 575 footnote.
300 53 Scat. 556: 26 U.S.C- ss II. 12, 13lfa) (3); Treasury Regulations 103 

(Income tax 1910), Secs. 19. 11-2. 211-1; Hackworth; Digest, Vol. Ill, 579.
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property within the control of the territorial sovereign rather than 
a personal tax.

In the United States for federal tax purposes, alien individuals 
are divided into resident aliens, non-resident aliens engaged in 
business in the United States, and non-resident aliens not engaged 
in business in the United States. The latter are further divided 
into non-resident aliens having gross United States income of not 
more than 515,400 and those having in excess of SI5,400 of such 
income. Resident alien individuals are generally taxable the same as 
United States citizens upon income from all sources, whether within 
or without the United States. Non-resident aliens engaged in United 
States business at any time during the year arc taxable at regular 
rates on income, including capital gains, from sources within the 
United States, less foreign taxes paid and other allowable deduc
tions. Non-resident aliens not engaged in trade or business in the 
United States pay tax at a flat 10 per cent rate on their "fixed or 
determinable annual or periodical income” (including certain capital 
gains) if such income docs not exceed $15,400 during the taxable 
year. If it docs, the regular tax rates apply, but the aggregate tax 
may not be less than thc tax computed at the 10 per cent rate.301 
A property tax may be uniformly applied to aliens in inter-State and 
foreign commerce as well as citizens in inter-State commerce. Under 
the commerce clause of the United States Constitution a franchise 
tax may not be imposed upon aliens engaged solely in foreign com
merce. A direct income-tax such as California's, which applies to

301 Non resident alien individuals are covered by the United States Internal 
Revenue Code of 1953, ss. 8/1-874.
It may be added that no comprehensive definition of thc term “encaged 
in trade or business within the United States" is provided by the Inter
nal Revenue Code of 1954 or the decided cases. The decided cases serve 
only as examples of what the courts have accepted or rejected as consti
tuting United States business. Thompson, Smith: “Foreign Business Ope
rating in the United States", Legal Problems of International Trade, 
Edited by Paul O. Proehl, (Illinois, 1959). 282-310.
The meaning of thc term "resident alien" under the income tax laws 
of the United States (Internal Revenue Code of 1939) is stated as follows 
in section 19.211-2 of Treasury Regulations 103 (Income Tax, 1940): "An 
alien actually present in the United States who is not a mere transient or 
sojourner is a resident of the United States for purposes of the income 
tax. Whether he is a transient is determined by his intentions with re
gard to the length and nature of liis stay. A more floating intenlion, 
indefinite as to time, to return to another country is not sufficient to 
constitute him a transient. If he lives in thc United States and has no 
definite intention as to his stay, he is a resident. One who comes to the 
United States for a definite purpose which in its nature may be promptly 
accomplished is a transient; but if his purpose is of such a nature that 
au extended stay may be necessary for its accomplishment, and to that 
end the alien makes his home temporarily in the United States, he be
comes a resident, though it may be his intention at all times to return to 
his domicile abroad when the purpose for which he came has been con
summated or abandoned. An alien whose stay in the United States is 
limited to a definite period by the immigration laws is not a resident of 
the United States within the meaning of this section, in the absence of 
exceptional circumstances; Hackworth: Digest, Vol. Ill, 580.
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local profits of tax-payers engaged solely in foreign commerce wi 
be upheld.302 It may be added that “the net estate of a resident 
alien dying in the United Stales is subject to the same tax as that 
imposed upon the estate of a citizen. 303

Although in the matter of internal charges or taxes, resident 
aliens in most Slates are generally accorded treatment on a foot
ing of equality with thc nationals, the commercial treaties and 
treaties of friendship, commerce and navigation concluded between 
nations also contain provisions relating to the liability of the na
tionals of either contracting party within the territories of the other, 
to taxation and other charges. These provisions seek to grant na
tional standard of treatment in the matter of taxation. Further 
these treaties contain most-favoured-nation clauses providing that 
each signatory will give the other’s nationals any advantage in taxa
tion which it grants to the nationals of any third country. Friend
ship and non-discrimination are the essence of thc provisions, and 
they provide the foundation for equal treatment in all possible res
pects by each country of the nationals of thc other. Article 1 of 
the treaty of December 8, 1923 concluded between the United 
States of America and Germany provides: "Thc nationals of either 
High Contracting Party within the territories of thc other shall not 
be subjected to the payment of any internal charges or taxes other 
or higher than those that are exacted of and paid by its na
tionals.’^ Article IX (1) of the Treaty of Friendship, Commerce, 
and Navigation entered into between the United States of America 
and the Italian Republic on February 2, 1948 provides: "Nationals, 
corporations and associations of cither High Contracting Party shall 
not be subjected to the payment of internal taxes, fees and chaiges 
imposed upon or applied to income, capital, transactions, activities 
or any other object, or to requirements with respect to the levy 
and collection thereof, within the territories of the other High Con
tracting Party:

(a) more burdensome than those borne by nationals, resi
dents and corporations and associations of any third 
country: 302 303 304

302 Thompson; Foreign Business in the United States, op. cit., 303.
303 Hackworth: Digest, Vol. III. 389; Hyde: International Law, Vol. I, 673.
304 44 Stat 2132- Hackworth: Digest, Vol. III. 577. Interpreting the term
ju-i / , . if fh,. Treafv of 1929. the State Department of the

United Sûtes ^observed as follows: "Except in isolated eases a German 
national resident without the United States but temporarily in the United 
Sûtes to? business or pleasure, can hardly be said to be within the 
United States within the meaning of the above provision of the Treaty 
of December 8, 1923; Hackworth: Ibid., 577 footnote.
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(b) more burdensome than those borne by nationals, corpo
rations and associations of such other High Con
tracting Party, in thc case of persons resident or 
engaged in business within thc territories of such 
other High Contracting Party, and in the case of 
corporations and associations engaged in business 
therein, or organised and operated exclusively for 
scientific, educational, religious, or philanthropic 
purposes. . . .”305

Similarly several bilateral treaties also provide that no higher 
or other duties, charges or taxes of any kind shall be levied within 
the territories of either party, upon any personal property, money 
or effects of their respective nationals, on the removal of the same 
from their territories reciprocally, either upon the inheritance of 
such property, money or effects, or otherwise, than are or shall 
be payable in each State upon the same, when removed by a na
tional of such State, respectively.306

It may be added that the Economic Committee of thc League 
of Nations pointed out that tax discriminations against aliens may 
amount to their eviction even aside from thc special difficulties 
arising from double taxation. It recommended the granting of na
tional treatment in the matter of all taxes, duties (except on im
ports and exports) and other fiscal charges, no matter by what 
authority levied. This is to apply to charges on thc person or pro
perty, on all rights and interests, including commerce, industry and
occupations.307

During the nineteenth century foreigners domiciled in a coun
try were not exempted from any contribution that was considered 
as necessary for the protection of the country. The home States of 
the individuals affected emphasized in particular upon the principle 
of equality of treatment of aliens and nationals. Thus, Mr. Dodson 
of the British Foreign Office advised on January 8. 1851 that 
British subjects in foreign countries are not exempt from forced 
loans in respect of their real or personal property “provided such 
loans are enforced as a general measure throughout (the Lombardo- 
Venetian Kingdom) applicable alike to Natives and Foreigners”. 
Similarly Phillimore advised on December 24. 1866 that “subjects 305 306 307 *

305 Briggs: The Law of Nations, 545.
306 Article VII of the Convention of April 26, 1826 concluded between the 

U.S.A. & Denmark, 8 Stat. 342: Hackworth: Digest. Vol. 3. 669.
307 Report of Government Experts, League of Nations Doc. C.562.M.178, 1928

II; Cutler: “The Treatment of Aliens", op. cit., 236-2.37.
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rtomicrled and resident in a belligerent State which they do not 
choose to leave in time of war. should bear their share in 
pense of defending the country in which they reside ram 
of an enemy and are liable to pay a ‘war tax . Collier, Coler dg 

ftwiss advised on A„s„s, 26. .870, -.hat British sheets 
having property in France are not entitled to any special protection 
for their property or to exemption from military contributions 
which they will be liable in common with the inhabitants o e 
place in which they reside or in which their property may be si li
sted. This applies whether they are resident in France or 
not ”308 However, practice of most States in recent times clearly 
indicates that aliens must not be subjected to payment of forced 
loans or confiscatory charges in peace time or in the absence of ex
ceptional emergency. Broadly, such impositions on aliens would be 
regarded as unreasonable in the modern times. As a matter of fa t 
even exorbitance of amount, unfairness and looseness of amou 
and gross misapplication of taxes have been made the grounds of 
diplomatic protest, despite the internal nature of these taxes.

Principles emobodied in certain Conventions

European Convention on Establishment (1955)

CHAPTER VI 

Taxation . . .

Article 21

1. Subject to the provisions concerning double taxation con
tained in agreements already concluded or to be concluded, na
tionals of any Contracting Party shall not be liable in the territory 
of any other Party to duties, charges, taxes or contributions, of any 
description whatsoever, other, higher or more burdensome than 
those imposed on nationals of the latter Party in similar circum
stances; in particular, they shall be entitled to deductions or exemp
tions from taxes oi charges and to all allowances, including allow
ances for dependents.

2. A Contracting Party shall not. impose on nationals of any 
other Party any residence charge not required of its own nationals. 
This provision shall not prevent the imposition in appropriate cases

31)8 McNair: International Law Opinions. (Cambridge, 1956), Vol. U, 136-137. 

309 Cutler: Ibiel* 236.
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of charges connected with administrative formalities such as the 
issue of permits and authorisations which aliens are required to 
have, provided that the amount levied is not more than the expen
diture incurred by such formalities.310

Article 14
(» Aliens may he required to perform police, fire-brigade or 

militia duty for the protection of life and property in cases of em
ergency or imminent need.

(2) Aliens shall not be compelled to enlist themselves in the 
armed forces of the .State.

ni Aliens may. however, voluntarily enlist themselves in the 
armed forces of the State with the express consent of their home 
State which may be withdrawn at any time.

(4) Aliens may voluntarily enlist themselves in the police or 
nre-brigade service on thc same conditions as nationals.

Note : The Delegation of Indonesia reserved its position on the 
whole Article. The Delegation of Iraq reserved its position 
on clause (3) of this Article. Thc Delegation of Japan 
wished clause (3) of this Article to be deleted.

Commentary

Liability of aliens to be compelled to serve in auxiliary forces 
national and civic

Article 14 establishes the right of the State of residence to 
compel resident aliens to serve in auxiliary forces such as militia 
parties, national and evil guards to maintain social order durin- 
emergency. But they shall not be compelled to enlist themselves in 
he military service of the State. It is a well-established principle of 

ternational law that citizens or subjects of the country residing 
m another, though bound by their temporary allegiance to many 
common duties, must not be compelled to serve in the regular 
armed forces of that country. There is no principle more distinctly 
and clearly settled m the law of nations than the rule that resident 
aliens not naturalized are not liable to perform military service Such 
a rule is firmly established not only by the overwhelming weight of 
authority of outstanding writers on international law, but also by

3,0 Private Law, Unification of
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the sustained practice of States.311 However, they can, if permitted, 
voluntarily join the regular armed forces of the host State. When 
they are enlisted to serve in the military, police, fire-brigade and 
other services of similar character, whether voluntarily or not, they 
shall be entitled to similar conditions of service as the nationals.

Opinions of Writers
Hall says: “The broad rule has . . . been mentioned that as an 

alien has not the privileges, so on the other hand he has not the 
responsibilities attached to membership of the foreign political 
society in the territory of which he may happen to be. In return, 
however, for the protection which he receives and opportunities of 
profit or pleasure which he enjoys, he is liable to a certain extent, 
at any rate in moments of emergency, to contribute by his personal 
service to the maintenance of order in the State from which he is 
deriving advantage, and in some circumstances, it may even be 
permissible to require him to help in protecting it against external 
dangers.”312

Moore says: “The voluntary enlistment of an alien in the mili
tary service raises in itself no international question. The modern 
tendency, however, is to exclude aliens from such service, and this 
seems to be in harmony with sound principles.”313

Oppenheim says: "A State has wider powers over aliens of the 
latter kind; it can make them pay rates and taxes, and can even 
compel them in case of need, and under the same conditions as citi
zens, to serve in the local police and the local fire brigade for the 
purpose of maintaining public order and safety. On the other hand, 
an alien does not fall under the personal supremacy of the local 
Stale: therefore he cannot, unless his own State consents, be made 
to serve in its army or navy, and cannot, like a citizen, be treated 
according to discretion.”314

Hackworth states: “The right of admission to service in the 
military forces of the United States is generally limited to citizens 
or to persons who have declared their intention to become citi
zens. “313 311 * 313 * *

311 Moore: Digest, Vol. I\ , 52-53.
3lg Hall. William Edward: A Treatise on International Law, 11895) 4th Ed.. 

215.
313 Moore: Dinest, Vol. IV, 50.
'll Oppenheim: International Law, Vol. 1. 680-682.
515 Hackworth: Digest, Vol. Ill, >98.
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Fenwick observes: “International law recognizes a distinction 
between the status of those aliens who are merely transient visitors 
in a foreign country and those who have established a permanent 
residence there with apparent intention of remaining indefinitely. 
Not only must domiciled aliens obey the local laws and pay the 
normal taxes, whether upon person or upon property imposed by 
the State, but should the necessity arise they may be called upon 
by the State to perform such public duties as police and militia 
service, as distinct from military service, as well as to submit to 
special measures, such as quarantine regulations, restricting their 
personal liberty and the enjoyment of their property in the interest 
of the public welfare. Domicile thus creates a sort of qualified or 
temporary allegiance. A delicate question is presented when the 
State in which the alien is domiciled goes to war with the State of 
which he is a citizen. In such a case, while the alien may not be 
drafted into military service, he is at the same time bound not to 
contribute by an overt act to the success of the State of his na
tionality; and he may be punished for high treason and may be sub
jected to other penalties imposed by State law upon such offen
ces. ”316

Practice of Member States of the Committee

In most of the Participating Countries of the Committee, resi
dent foreign nationals may be required to serve in police, fire-bri
gade and other auxiliary forces of similar character for purposes 
of protection of the place of residence as well as property from 
depredation in times of national catastrophies or danger. Accord
ing to Burma, Ceylon and the United Arab Republic, aliens may 
with the express consent of their home State voluntarily enlist 
themselves in the military service of the State of residence, but 
such consent can be withdrawn at any time.

Practice of States other than Member States of the Committee

Practice of most States reveals that aliens can lawfully be 
compelled to serve in auxiliary forces such as militia, patrols, na
tional and civic guards. Thus Herbert Jenner, the Law Officer, gave 
the following opinion on February 21, 1831 to the British Govern
ment: “. . . I have the honour to report that individuals who are 
permanently resident in a foreign country, cannot upon general 
principles, claim to be exempted from assisting in the defence of 
the State, in which they may have established themselves. The 
principal if not the only ground upon which such a claim can be 316

316 Fenwick: International Law, (New York. 1948). 3rd Ed., 271.

maintained, is that which is founded upon treaty: and in many
casts similar to the present. His Majesty's Government have dec
lined to interfere where no such privilege or exemption had been 
conceded by treaty. I am therefore humble of opinion, that neither 
the situation of the British residents in Antwerp, nor the service 
which they are called upon to perform are such as to justify an 
extraordinary interference in their behalf for the purposes sug
gested by them.”31'’ Similarly, Mr. Dodson, another Law Officer of 
the British Government reported on May 9, 1836 as follows: . .
I am of opinion there is nothing repugnant to the Law 
of Nations on the requisition of the Belgian Government that Bri
tish subjects should serve in the Civic Guard in common with the 
native inhabitants of Belgium. Every State unless bound by treaty 
to the contrary has a right to call upon foreigners living under its 
protection, and enjoying thc benefits of its Laws, to assist in pro
viding for the maintenance of order in the country.”318 Upon the 
liability of aliens residing in Leghorn to be compelled by the Aus
trian Government lo serve in the local national guard. Mr. Harding, 
the British Law Officer, gave the following opinion on December 6, 
I860: “In the absence of any treaty stipulations. I see nothing con
trary to the law or practice of nations in the compelling of foreign 
residents to serve in common with natives, under ordinary and 
reasonable limitations, in the militia or national guard: more
especially in time of peace.”31’ The same view was taken by the 
United States of America also. For instance, Mr. Davis, the United 
Stales Assistant Secretary of State, stated on February 17. 1870 in 
his dispatch to the American Consul at Curacao as follows: "When 
complaint was made during our late rebellion that British subjects 
were compelled to serve in the Virginia and Missouri militia. Lord 
Lyons was instructed by his Goternment "that there is 
no rule or principle of international law which prohibits 
the Government of any country from requiring aliens resident 
within its territories, to serve in the militia or jiolicc of the 
country, or to contribute to the support of such establishment. 
This appears to be the kind of service required of American 
citizens, in common with all others, in the island of Curacao. The 
commutation for such service—eight dollars per annum -appears 
to be moderate and reasonable. It is therefore not deemed advis
able at present to raise any question upon this subject."’20 Mr. 
Fish, the Secretary of State of the United States, gave the following

317 McNair: International Law Opinions, Vol. II, 111.
318 McNair Ibid., 115 footnote.
319 McNair: Ibid. 115-116.
320 Moore: Digest. Vol. IV, 57-58.



nstructions to the American Minister on April 6, 1871: “I must 
decline to enter into the question to what extent and under what 
circumstances do our citizens, native or naturalized (in the absence 
of treaty stipulations!, owe military service to a foreign govern
ment in whose dominions they are domiciled for commercial or 
other purposes. They certainly do not stand on the same footing 
as mere travellers or temporary sojourners. I do not perceive any 
good reason why a government (in the absence of treaty stipula
tions) may not require from domiciled foreigners the discharge of 
such civic duties as service upon juries, in the ordinary municipal 
arrangements for thc prevention and extinguishment of fires, and 
other duties of like character.”321 As regards the liability of aliens 
to be compelled to serve in the regular armed forces of the country 
in which they happen to be. Lord McNair observes as follows: "the 
problem was comparatively new in 1822, and that no general prin
ciples had been established.”322 Mr. Robinson, the British Law Offi
cer, gave the following opinion on September 18, 1822: “I have the 
honour to report that the claim of exemption from the military de
fence of the country in which individuals are domiciled is not to be 
maintained on general and absolute principles, as a privilege belong
ing to foreigners so domiciled, because the condition of their es
tablishment there must depend on thc laws and customs of the 
country; and the principal if not the only grounds of exemption 
are those that may be founded on treaty, or custom, or the tran
sient purposes of occasional residence, which are protected by the 
general courtesy of States. The practice of different governments 
differs materially as to the manner of forming the military service, 
and although the nature of such service in this country may not 
afford instances of foreigners being constrained to serve in person, 
I think the result of former references on this subject would not 
warrant one to advise that there arc any general principles of ex
emption so recognized as to furnish a certain and safe basis for 
the claim, of such privileges on behalf of British subjects domiciled 
abroad. In the present case, much may depend on the terms on 
which British merchants may have been allowed to reside in the 
Netherlands in times of amity between the two governments: and 
the correspondence which has passed on this subject will probably 
elucidate the specific grounds on which this exemption has been 
claimed. On the information which I at present possess I feel a great 
difficulty in suggesting any observations that can be opposed with 
effect to the demand of the Netherlands Government.”323 However, 321 322 323

321 Moore: Ibid., 58. .
322 McNair: International Law Opinions, Vol. II, 113.
323 McNair: Ibid., 113-114. .

in his opinion on the subject of a law passed by the Government 
of the Canton de Vaud. compelling all foreigners of whatever 
country to perform military service, or to pay a tax in lieu thereof. 
Mr. Dodson, the British Law Officer stated as follows: “I am of 
opinion that Her Majesty's Government would be justified in claim
in'1 exemption from general military setvice as contradistinguished 
from thc civic-service of the country, for British subjects who may 
be temporarily resident in the Canton de Vaud. But with respect 
ro the particular case of Mr. Freeman who appears to be perma
nently settled in the Canton, having married a native of the coun
try. and purchased a large landed property there, it appears to me 
that Her Majesty’s Government cannot, in the absence of any 
treaty, claim for him an exemption from the tax referred to. The 
question as to how far the government of a State is entitled to 
require the military services of foreigners resident within its 
dominions is at all times one of great delicacy; but the above is the 
best opinion I am able- to form as applicable to the circumstances 
of the present case.”323

Respecting the question of the liability of British subjects to 
perform military service in the United States, the British Law Offi
cers, Harding. Atherton and Palmer, delivered on September 30 
1861. their joint opinion in these terms: “Whilst Her Majesty's
Government might well be content to leave British subjects, volun
tarily domiciled in a foreign country, liable to all the obligations 
ordinarily incident to such foreign domicile (including, where im
posed by the municipal law of such country, service in thc Militia, 
or National Guard, or Local Police, for the maintenance of internal 
peace and order, or even to a limited extent, for the defence of the 
territory from foreign invasion), it is not reasonable to expect that 
Her Majesty's Government should remain entirely passive under 
the treatment to which we understand British subjects are actually 
exposed in various States of the former Union; such, for instance, as 
being embodied and compelled to serve in regiments, perhaps nomi
nally of 'Militia , but really exposed not only to the ordinary acci
dents and chances of war. but to be treated as rebels or traitors in 
a e.vil war, involving many questions in which they, as aliens, cannot, 
simply by reason of their domicile, be supposed to take interest: as 

l t0 which they may be incompetent to form an opinion; and in the 
determination -of which they are precluded from freedom of choice 
and action. No State can justly frame laws to compel aliens, resi
dent within its territories, to serve, against their will, in armies

>24 McNair: Ibid., 1M-115.



ranged against cadi other in a civil war. A fortiori, in thc absence 
of any such law, thc\ cannot justly enforce the service."325

Mr. Seward. Secretary of State of the United States, in his dis
patch to Mr. Gamble stated in 1862 that he could hardly suppose 
that there existed anywhere in the world, the erroneous belief that 
aliens were liable to military duty in the United States. Hallcck in 
his ‘International Law' describes the Anglo-American practice as 
follows: "In 1861. during the American Civil War. the British Gov
ernment declared that if enforced enlistments of British subjects 
for the war were persisted in, the Government would be obliged to 
concert with other neutral powers for the protection of their respec
tive subjects: but neither in the Northern or Southern States was the 
discharge of any British subject enlisted against his will refused on 
proper representation. There is no rule of international law pro
hibiting the government of any country from requiring aliens to 
serve in the militia or police, yet at thc above-mentioned date the 
British Government intimated that, if the United States permitted 
no alternative of providing subsitutes, thc position of British sub
jects to be embodied in that militia would “call for every exertion 
being made in their favour on the part of Her Majesty’s Govern
ment." The British Government in 1862 informed Mr. Stuart that 
as a general principle of international law neutral aliens ought not 
to be compelled to perform any military service fi.e., working in 
trenches), but that allowance might be made for the conduct of 
authorities in cities under martial law and in daily peril of the 
enemy, and in 1864 the British Government saw no reason to in
terfere in the case of neutral foreigners directed to be enrolled as 
a local police for New Orleans. By the United States Act, April 14. 
1802, naturalized aliens are entitled to nearly the same rights and 
are charged with the same duties as the native inhabitants: and
aliens not naturalized, if they have at any time assumed the right 
of voting at a State election or held office, are, according to the 
opinion of Mr. Attorney-General Bates, liable to the acts for enrol
ling in the national forces. (See also. Act 3rd March 1863, and 
Act 24th February 1864; Proclamation of President May 8, 1863). 
This was acted on during the American Civil War. and tacitly ac
quiesced in by the British Government.”326

Although the right to serve in the military forces of a country 
is generally limited to nationals or to individuals who have declared

325 McNair: Ibid., 123.
326 Wheaton: A Digest of International Law (Washington, I8S61, Vol. IT.

502-503.
Moore: Digest. Vol. IV. 5t-5>.
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■heir intention to become nationals, in several commercial treaties 
oncluded between nations, the compulsory enrolment of foreign 

nationals in the forces of the host State likely to be used for pur
poses other than police duties has been expressly guarded aga.nst. 
Provisions have been incorporated in a number of treaties between 
the United States of America and other countries granting exemp
tion from compulsory military service to the nationals of the res
pective countries in thc armed forces of the other. It may be added 
that certain treaties also contain provisions granting exemption with 
respect to forced loans, requisitions and military exactions. In this
regard, thc Acting Secretary of State of the United States, stated 
on August 9, 1918 as follows: “It may be argued that the number 
of treaties providing for thc exemption of citizens or subjects of 
the contracting parties from military service abroad is evidence of 
a practice among nations to draft aliens into their forces. I cannot, 
however, concur in this argument, as it seems to me that these 
treaties may as well be regarded as evidence that nations might, in 
the exigency of war, be inclined to break the law and practice of 
nations under which aliens are exempted from compulsory military 
service abroad in an international war. A review of the diplomatic 
history of the United States in respect to compulsory military ser
vice discloses that, so far as the history of the United States is con
cerned, most countries whose subjects or ctiizens have been affect
ed by military service in the United States have strongly protested 
aaainst such service, as has the United States when the case was 
reversed. It will be observed that the military service against 
which the strongest protest is made is that of service in an inter
national war or in a great war like the Civil War, w’hich partook 
of the nature of an international war, rather than service in the 
militia in peace time, or in the police force for the preservation of 
order, or in the exigency of a besieged city under military law'. It 
should be borne in mind, however, that the legislation of the 
United States while, of course, binding upon persons within its 
territory, and the announcements of Secretaries of State of the 
United States arc not sufficient upon which to base a conclusion 
as to the rule of international law on this subject. . . From this 
convenient summary it will be observed that it is not the practice of 
nations to compel aliens to serve in their armies.”325 326 327 *

However, a number of more recent treaties concluded by 
United States contain provisions similar to those in Article VI 
the Treaty of December 8, 1923 with Germany which provides: ‘

of 
“In

327 Hackworth: Digest, Vol. III. 599 footnote.



the event of war between either High Contracting Party and a third 
State, such Party may draft for compulsory military service na
tionals of the other having a permanent residence within its terri
tories and who have formally according to its laws declared an in
tention to adopt its nationality by naturalization, unless such indi
viduals depart from the territories of said belligerent Party within 
six tv davs after a declaration of war."328

In Polites v. The Commonwealth and Another and Kandiliotes 
v. The Commonwealth and Another (1945), thc High Court of 
Australia had occasion to review the extent of the liability of resi
dent aliens for compulsory military service in time of war. Mr. 
Justice Starke summed up the practice of States in this regard in 
these terms: “(1) It is not permissible to enrol aliens, except with 
their own consent, in a force to be used for ordinary national or 
political objects. (2) Aliens may be compelled to help to maintain 
social order, provided that the action required of them does not 
overstep the limits of police, as distinguished from political action. 
(3) They may be compelled to defend thc country against an ex
ternal enemy when thc existence of social order or of the popula
tion itself is threatened, when, in other words, a State or part of 
it is threatened by an invasion or savages or uncivilized nations.'-'349

The Australian practice has been set out also by Mr. Justice 
Williams in Polites v. The Commonwealth and Another, and Kandi
liotes v. The Commonwealth and Another (1945) wherein he stated 
that "It is submitted that there is an accepted rule of public inter
national conduct, evidenced by international treaties and conven
tions, authoritative textbooks and practice, having the general hall
marks of assent and reciprocity (per Lord Macmillan in Compania 
Naviera Vascogado v. S.S. Cristina, (1938) A.C. 485 at p. 497) that 
any nation, when at war, will not compel thc nationals of another 
State who are within its jurisdiction to enlist and serve in its armed 
forces. As at present advised, it appears to me that the treaties and 
conventions, authoritative textbooks and practice are sufficient to 
establish the rule of conduct in question.”330

328 Hackworth: Ibid., Mil. .
Nevertheless, the tormer United States practice of granting general 
exemption from military, as shown by pre-war treaties, seems to be 
gi\iiig place to a police of agreeing to the dialling of declarants who re
main in the country during the war. This appears to be a product of 
World War and the treaties which allowed the drafting by the Allies of 
the another's resident nationals.

129 Annual Digest and Reports of Public International Law Cases f1943-45).
2ln.

530 Annual Digest and Reports of Public International Law Cases (1945-13».
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It is a universally accepted rule of international law that an 
individual may voluntarily enter the military service of a foreign 
Government. Such a rule is firmly established also by the sustained 
practice of. States. For instance, the United States Department of 
State replied on December 13, 1922, to a communication from the 
Turkish Government requesting that all Ottoman sublets in the 
military service of the United States be discharged, with the privi
lege of re-enlistment, as follows: “As pointed out in thc Secretary's 
note to vou, dated May 3, 1922, any Ottoman subjects who may- 
now be in thc Army of the United States are in it at their own re
quest and not as the result of compulsion. I am aware of no such 
rules as that suggested by the Ottoman Department of Foreign 
Affairs, forbidding one country to employ in its military service 
subject’s or citizens of a foreign country who freely offer themselves 
for such service. Under the laws of the United States an Ottoman 
subject who has declared his intention of becoming an American 
citizen mav freely enter into a contract of enlistment in the United 
States Armv. and such a contract is not believed by this Govern
ment to be in any way affected by a subsequent withdrawal of the 
declaration of intention. 331 ^

The practice of most other States also indicates that an alien- 
may waive his alienage and voluntarily enlist in a foreign army, if 
permitted to do so by the laws of that country. Moreover, in the 
view of the United States, as those of most States, under the law 
of nations a person voluntarily enlisting himself in the armed 
forces of a foreign government owes that government temporary 
allegiance and must look to it for protection. Having accepted ser
vices in thc armed forces'of a foreign State, he cannot look for 
protection to his own government against the legitimate conse
quences of his conduct.332

Principles embodied in Certain Conventions

The Inter-American Convention concerning the Status of 

Aliens (1928)

Article 3

Foreigners may not be obliged to perform military service; but 
those foreigners who are domiciled, unless they prefer to leave 
the country, may be compelled, under the same conditions as na
tionals, to perform police, fire-protection, or militia duly for thv

331 Hackworth: Digest, Vol. III. 601. 
*32 Hackwonh: Ibid.. 601 footnote.
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protection of the place of their domicile against natural catastro
phes or dangers not resulting for war.333
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European Convention on Establishment (1955) 

CHAPTER VI

. . . Compulsory Civilian Services . . .

Article 22

Nationals of a Contracting Party may in no case be obliged 
to perform in the territory of another Party any civilian services, 
whether of a personal nature or relating to property, other or more 
burdensome than those required of nationals of the latter Party.334

Article 15
(1) A State shall have the right in accordance with its local 

laws, regulations and orders to impose such restrictions as it may 
deem necessary on an alien leaving its territory.

(2) Such restrictions on an alien leaving the State may include 
any exit visa or tax clearance certificate to be procured by the alien 
from the authorities concerned.

(3) Subject to the local laws, regulations and orders, a State 
shall permit an alien leaving its territory to take his personal effects 
with him.

Note : The Delegate of Pakistan reserved his position on Clause 
(3). The Delegates of Ceylon and United Arab Republic 
♦vished the following clause to be retained in this Article:

"An alien who has fulfilled all his local obligations in 
the State of residence, shall not be prevented from de
parting from the State of residence.”

Commentary

Alien's departure from the host State
Article 15 embodies the principle that a State shall not pre

vent an alien from leaving its territory, provided he has fulfilled all 
his local obligations such as payment of rates, taxes, fines, private

133 This Convention "as signed at Havana on February 20. 1928: The United 
States excepted rhis Article from its ratification of the Convention; 46 
Stat. 2754; Hackworth; Digest, Vol. Ill, 600 footnote. It may be added 
that the European tendency seems to be towards total exemption Iront 
military charges, as well as from training and service. Cutler: "The
Treatment of Foreigners" op. cit., 232-233.

J34 Unification of Law, op. cit.. 177.

j hts and the like. Freedom of departure of aliens from thc State 
is one ot ,he »=« «cognised principles of in.ernrmoo.i

law 335

As State holds only territorial and not personal
boundaries, arbitrary refusal to

SUPmiT*aliens' 'to de^rt from a country is regarded as a violation
P 1 elementary principles of international law and practice
Z ther this Article affirms the right of an alien subject to the local
Lwl and citions to take his personal effects away with him

•hen he leaves the State of residence. In a word, gross y un ai 
xvhen he leave ^ q{ aliens and outright arbitrary im-
t-estric ions ^ ^ ^ ^ his personal property away with him 
may be regarded as violative of human rights and fundament*, 

freedoms.

Opinion of Writers
Oppenheim states: “Since a State holds only territorial and not 

périmai supremacy over an alien within its boundaries, it can never, 
in any circumstances, prevent him from leaving its territory, pro
vided he has fulfilled his local obligations such as paymjn »
and taxes, of fines, of private debts, and the like. An d.en^leav.n 
a State can take his property away with him on the same cond 
’i as a national, and a m for leaving the conn,,, or u* upon 
the property he takes away with him. cannot be levied. 3;6

Practice of Member States of the Committee

Requirement of exit visa or tax clearance certificate

The Participating Slates of thc Committee take the view that 
a State has the right to impose such restrictions as it sees fit on 
an alien leaving its territory. Such restrictions or requirements may 
include an exit visa or a tax clearance certificate from the alien be
fore leaving thc State. Under the laws of Burma and Indones.a, an 
alien must obtain a permit before leaving the country, whereas in 
Ceylon and India, it is not necessary. In Japan, although this is not 
necessary, he may be required to produce an ‘Exit Visa'. Inlraq 
such permit may sometimes be required. Normally Ceylon and the

333 I-tom thc rule that an enemy alien possesses the freedom of departure
from the belligerent State even in lime of vattel wnting in 1758
that an alien has this right in time of peace. , t f a belligerent not 
stated that it was a point of good faith on T/eme under an implied 
to detain enemy subjects who had entered the , h found it
promise of being able to return in fret^om and ^afetj and h 
a general practice among nations to allow ^^J^Drok des gens 
up their affairs ami withdraw from the court ry,
Book III, s. 63; Fenwick. International Law, out.

14/ , - „ . _____1 T nut 1 T



.570. 573-380, 581-382, Hack

United Arab Republic do not require the alien to produce an exit 
visa before leaving the State, but under exceptional circumstances, 
this may be considered necessary from nationals as well as foreign 
ers leaving these States. Burma favours the view that restrictions 
and prohibitions may be imposed upon the departure of criminals, 
who wish to escape from the country. Thc Immigration Control 
Order of Japan docs not contain anything concering thc prohibi
tion of the departure of foreign nationals from Japan, but an alien 
who is alleged to have committed a crime may not be permitted to 
leave the country. Restrictions on the deparlurc of an alien from 
Ceylon and the United Arab Republic are not imposed except when 
tiie individual concerned is required in connection with a crime 
he is alleged to have perpetrated, but they take the view that an 
alien who has fulfilled all his local obligations in thc State of resi
dence, shall not be prevented from departing from thc Stale ol 
residence. - .

Practice of States other than Member States of the Committee

The policy of thc United States was clearly stated by its Offi
cial Representative in Geneva in 1955 in these terms: “Thc United 
States recognizes that Chinese in the United States who desire to 
return to the People's Republic of China are entitled lo do so and 
declares that it has adopted and will further adopt appropriate 
measures so that they can expeditiously exercise their right to re
turn.'' The practice of several Stale’s shows that generally a foreign 
national leaving a State is.allowed to-take his property-away with 
him on thc same conditions as the citizens or subjects of the coun
try. However, before he is allowed to take his personal property, 
money or ellccls. he is expected to ha\e fulfilled all his local obli
gations. For instance, in the IJmbreit (1908) case, the Wisconsin 
Supreme Court said it was the duty of the State to protect its cili- 
zenx by preventing the removal of the assets of his debtor found 
within the State in order that he might be able to satisfy his claim 
in the Slate of his domicile.337 It may be added that bilateral 
commercial treaties concluded between nations generally provide 
inter alia for the freedom of removal of property by the nationals of 
each contracting party from the territory of the other. For instance. 
Article VII of the Convention of April 26, 1826 concluded between 
the United States of America and Denmark provides: “The United 
States and His Danish Majesty mutually agree that no higher or 
other duties, charges or taxes of any kind shall be levied in the 
territories or dominions of either parly, upon any personal pro-

33, Discotoxesellsehaft v. t'mbrcit. 208 U.S. 
worth’. Digest, Vol. III. 666.

pony, money or effects of their respective citizens or subjects, on 
the removal of the same from their territories or dominions re
ciprocally. either upon the inheritance of such property, money or 
effects, or otherwise, than arc or shall be payable in each State 
upon the same, when removed by a citizen or subject of such State.
respectively.”338

Article 4

’ Nationals of any Contracting Party shall enjoy in thc territory 
of any other Party treatment equal to that enjoyed by nationals of 
the latter Party in respect of thc possession and exercise of private 
rights, whether personal rights or rights relating to property.339

In 1957. the United Kingdom concluded conventions with 
Sweden. Germany. Israel, and Belgium. One of the principles in
corporated in these conventions is that the persons who go from the 
territory of one parly to that of the other should keep that which 
rhev have acquired under the legislation of the former party or 
enjoy corresponding rights under the legislation of the latter.

Article 16
(1) A State shall have the right to order expulsion or deporta

tion of an undesirable alien in accordance with its local laws, regu
lations and orders.

(2) The State shall, unless the circumstances warrant otherwise, 
allow an alien under orders of expulsion or deportation reasonable 
time to wind up his personal and other affairs.

13) If an alien under orders of expulsion or deportation fails 
to leave the State within thc time allowed, or. after leaving the 
Stale, returns to the State without its permission, he may be ex
pelled or deported by force, besides being subjected to arrest, dc-

. rah: Diei.-i, \ l. 111. \rts. I end \ 12» of the Treaty ■>
Friendship, Commerce and Navication concluded between the United 
Suite- ol Vncrica and the Italian Republic in 1948 also provides for this 
: :ht i.c.. free lorn ot rent at of property by aliens: brings: The l av- if 
Millions. 33(1-331. 542-543: Stale practice points to the fact that a tax 
for lea\ in a ihe country or a special tax upon the property that are taken 
away by an alien is not normally levied.

Principles embodied in certain Conventions

F.uropean Convention on Establishment (1955)

CHAPTER II

Exercise of Private Rights

139 Unilication of Law. on. cit.. 165



168

tention and punishment in accordance with local laws, regulations 
and orders. '

Commentary
The expulsion or deportation of aliens

Clause (1) of Article 16 deals with the undoubted right of a 
Mate to expel aliens from its territories for reasons bearing unon 
the public welfare of the State. The right to expel aliens rests upon 
the same foundations as the right to exclude aliens. According to 
Borchard. the right of expulsion is not limited bv treaties which 
guarantee to the citizens of the contracting parties the right of 
i esidencc and travel, or of trade, and other rights.340 A State may 
decide for itself whether the continued presence within its territory 
of a particular alien is so adverse to the national interests that the 
country needs to rid itself of him. A conclusion in the affirmative 
Rives nse to the privilege of expulsion.^ It may be added that 
the right of a State to expel aliens from its territory naturally in
cludes stateless persons also.342 In the exercise of this right there 
must be. as in the case of admission of aliens, no discrimination 
•aga.nst the citizens of a particular foreign State as such.

Expulsion must be effected in a reasonable manner

Under Clause (21 of this Article, expulsion or deportation must 
for humanitarian reasons, be effected in a reasonable manner and 
without unnecessary injury to the alien affected. Although a State 
may exercise its right of expulsion according to its discretion, it 
must not abuse its right by proceeding in an arbitrary manner. In 
the case of expulsion or deportation of an alien who has been re
siding within the State for some length of time and has establish
ed some business or professional connections there, this Article pro
vides that he must be given some reasonable time to wind up his 
interests. Further, it is implied that an alien under an expulsion 
order should not normally be exposed to unnecessary indignity 
prior to expulsion. In the view of McNair, although a State has the 
right to expel aliens from its territory, it is accountable to other 
States for any hardship or loss thus inflicted beyond what is in
evitable in the fact of expulsion.343 According to Article XXX of 
the regulations of the Institute of International Law (1892): "The

340 MttsrTheTUwDoPWSns?536.ti0n °f Ci,izcnS Abr°ad' ,1915)'

Ml Hyde: International Law, Vol. I, 230.
342 McNair: International Law Opinions, Vol. II. 109.
343 McNair: International Law Opinions, Vol. II, 109.
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act of decreeing expulsion shall be notified to the expelled indivi
dual. The reasons on which it is based must be stated in fact and in 
lav.."’)' Thus, it appears that as the alien’s home government has 
the right to inquire into thc reason for and thc manner of expulsion 
of iis national, where the procedure applied in the course of expul
sion has manifested a harsh treatment against the national of a 
foreign State, his home government could be justified in making 
diplomatic representation and protest against such capricious or 
unreasonable exercise of the power of expulsion.

Forcible expulsion of aliens
Although expulsion must be effected in a reasonable and 

humane manner and without unnecessary injury and indignity to 
the alien affected, under Clause (3) of this Article, the State has the 
right to waive thc above requirements in certain cases of expulsion. 
Where an alien under expulsion order refuses to leave the State or 
is likely to evade thc authorities, or after having left, returns with
out authorization, force may be used for the purpose of his 
cxpuls on. Thus if necessary, he may be. in accordance with the 
applicable laws, regulations and orders, arrested, detained, punished 
and forcibly deported.

Opinions of Writers

Bonfils writes: "A State has the right to expel from its terri
tory aliens, individually or collectively, unless treaty provisions 
stand in thc way. ... In ancient times, collective expulsion was 
much practised. In modern times it has been resorted to only in 
case of war. Some writers have essayed to enumerate the legiti
mate causes of expulsion. The effort is useless. The reasons may 
be summed up and condensed in a single word: The public interest 
of the State. Bluntschli wished to deny to States the right of expul
sion, but he was obliged to acknowledge that aliens might be 
expelled by a simple administrative measure. (French law of Dec. 
3. 1819. Arts 7 & 8 Law of Oct. 19. 1797. Art. 7) An arbitrary 
expulsion may nevertheless give rise to a diplomatic claim.”341

Hall says: "If a country decides that certain classes of foreign
ers are dangerous to its tranquillity, or are inconvenient to it social
ly or economically or morally, and if it passes general laws for
bidding thc access of such persons, its conduct affords no ground 
for complaint. Its fears may be idle; its legislation may be harsh; 
but its action is equal. Thc matter is different where for identical

344 Ilyde: International Law, Vol. I, op. cit., 232.
345 Manual du Droit Int. Public, s. 442; Moore: Digest, Vol. IV. 63.



renlion anti punishment in accordance with local laws, regulations 
and orders.

Commentary
The expulsion or deportation of aliens

Clause (I) of Article 16 deals with the undoubted right of a 
talc to expel aliens from its territories for reasons bearing unon 

the public welfare of thc State. The right to expel aliens rests upon 
the same foundations as the right to exclude aliens. According to 
Borchard. the right of expulsion is not limited bv treaties which 
guarantee to the citizens of the contracting parlies the right of 
residence and travel, or of trade, and other rights.340 A State may 
decide for itself whether the continued presence within its territory 
of a particular alien is so adverse to the national interests that the 
country needs to rid itself of him. A conclusion in the affirmative 
gives rise to the privilege of expulsion.341 It may be added that 
t îe right of a State to expel aliens from its territory naturallv in
cludes stateless persons also.342 In the exercise of this right there 
must be, as in the case of admission of aliens, no discrimination 
■aga.nst the citizens of a particular foreign State as such.

Expulsion must be effected in a reasonable manner

Under Clause (21 of this Article, expulsion or deportation must 
for humanitarian reasons, be effected in a reasonable manner and 
without unnecessary injury to the alien affected. Although a State 
may exercise its right of expulsion according to its discretion, it 
must not abuse its right by proceeding in an arbitrary manner. In 
lhe case of expulsion or deportation of an alien who has been re
siding within the State for some length of time and has establish
ed some business or professional connections there, this Article pro
vides that he must be given some reasonable time to wind up his 
interests. Further, it is implied that an alien under an expulsion 
older should not normally be exposed to unnecessary indignity 
prior to expulsion. In the view of McNair, although a State has" the 
right to expel aliens from its territory, it is accountable to other 
States for any hardship or loss thus inflicted beyond what is in
evitable in the fact of expulsion.343 According to Article XXX of 
the regulations of the Institute of International Law (l892): "The 340 341 342 343

340 Borchard: The Diplomatic Protection of Citizens Abroad, (1913) 18-
Briggs: Thc Law of Nations. 536. ' 3

341 Hyde: International Law, Vol. I. 230.
342 McNair: International Law Opinions, Vol. II. 109.
343 McNair: International Law Opinions, Vol. II, 109.
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act of decreeing expulsion shall be notified to the expelled indivi
dual. The reasons on which it is based must be stated in fact and in 
law."344 Thus, it appears that as the alien's home government has 
thc right to inquire into the reason for and thc manner of expulsion 
of its national, where thc procedure applied in the course of expul
sion has manifested a harsh treatment against the national of a 
foreign Slate, his home government could be justified in making 
diplomatic representation and protest against such capricious or 
unreasonable exercise of thc power of expulsion.

Forcible expulsion of aliens

Although expulsion must be effected in a reasonable and 
humane manner and without unnecessary injury and indignity to 
the alien affected, under Clause (3) of this Article, the State has the 
right to waive the above requirements in certain cases of expulsion. 
Where an alien under expulsion order refuses to leave the State or 
is likely to evade the authorities, or after having left, returns with
out authorization, force may be used for the purpose of his 
expulsion. Thus if necessary, he may be. in accordance with the 
applicable laws, regulations and orders, arrested, detained, punished 
and forcibly deported.

Opinions of Writers

Bonfils writes: “A State has the right to expel from its terri
tory aliens, individually or collectively, unless treaty provisions 
stand in thc way. ... In ancient times, collective expulsion was 
much practised. In modern times it has been resorted to only in 
case of war. Some w’riters have essayed to enumerate the legiti
mate causes of expulsion. The effort is useless. The reasons may 
be summed up and condensed in a single word: The public interest 
of the State. Bluntschli wished to deny to States the right of expul
sion. but he was obliged to acknowledge that aliens might be 
expelled by a simple administrative measure. (French law of Dec. 
3. 18-19, Arts 7 & 8 Law of Oct. 19. 1797. Art. 7) An arbitrary 
expulsion mat nevertheless give rise to a diplomatic claim."345

Hall says: "If a country decides that certain classes of foreign
ers are dangerous to its tranquillity, or are inconvenient to it social
ly or economically or morally, and if it passes general laws for
bidding the access of such persons, its conduct affords no ground 
for complaint. Its fears may be idle; its legislation may be harsh; 
but its action is equal. The matter is different where for identical

344 llydi: International Law. Vol. I. op. cit., 232.
345 Manual du Droit Ini. Public, s. 442; Moore: Digest. Vol. IV, 6X.
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Practice of Member States of the Committee

H6 .-V Treatise on International Law. 4th Ed (Oxford

A TrCatiSC Public Law, (Chieago. im
Moore: Digest, Vol. iv, 68. 1 48

48 Da rut. De I, Expulsion de* Etrangers, Ai*. 1902.

in the matter. Expulsion or deportation from Ceylon is regulated 
by Sections 28 and 31 of the laws of Ceylon. Undesirable persons 
can be deported from Indonesia. Article 10 of the Residents Act 
of 1933, sets out the grounds on which aliens could be deported 
from Iraq, and in Iraq's view for reasons of national interest and 
security the State of residence possesses the undoubted right to 
expel or deport aliens from its territory. There are provisions in the 
laws of Japan for the deportation of aliens. In the view of Japan, a 
State has the right to order expulsion or deportation of an undesir
able alien for reasons of security or public order, but it must be in 
accordance with its applicable laws and regulations. However, aliens 
permanently settled in Japan cannot be deported unless a special 
permission for the purpose has been obtained from the Ministry of 
Justice. Though, there are no specific grounds which could justify 
deportation of foreigners from the United Arab Republic, yet under 
certain general principles expulsion is permissible. For instance, 
when aliens endanger the security, public order, or morality of the 
country, and when they are unable to look after themselves, they 
could be deported. Although in the United Arab Republic deporta
tion was originally used only as a punishment, now a foreigner 
committing certain crimes renders himself liable for deportation.

According to Burma, an alien in transit through a State with
out the necessary travel documents could be expelled. In such mat
ters. Ceylon. India and Indonesia do not make any distinction bet
ween aliens and nationals. In Iraq and Japan foreigners in transit 
are treated just as aliens. In the matter of deportation the laws of 
the United Arab Republic make no distinction between a resident 
alien and the one in transit. Theoretically speaking, a political re
fugee could be deported from Burma to a country where he might 
be persecuted, but in practice, she refrains from doing so. A politi
cal refugee could be deported from Ceylon to a country where he 
might be exposed to persecution. Such cases in Indonesia will nor
mally receive sympathetic consideration. According to India and 
Iraq, if the political refugee's conduct deserves or justifies such 3 

course of action, he could be deported to that country. Japan states 
that he could be sent to a country of his choice. Just as in the case 
°f extradition, deportation of a political refugee to such a country 
is not permissible under the laws of the United Arab Republic.

According to thc general practice of Burma, Ceylon, India, and 
Indonesia, if no State could be found to receive an expelled alien, 
he would be sent to the State to which he belongs, but if he is a 
stateless person he could be detained in the country concerned. In
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Iraq and Japan they are liable for detention. Under the laws of the 
United Arab Republic, according to thc discretion of thc Ministry 
of Justice, such an alien could be put under surveillance or house 
arrest, until he could be deported, and the deportation order re
mains valid until its cancellation by the very authority that issued 
it.

The law of Burma contains provisions to deal with the ques
tion of unauthorized return of an expelled alien. The Constitution 
of Ceylon provides for safeguards against such occurrences. Under 
Section 11-2 (a) of the relevant law of India entry of the expelled 
person will not be permitted. If an expelled alien returns unautho
rizedly to Indonesia, he becomes liable for deportation. As no 
alien could enter Iraq without a valid visa, the expelled alien seek
ing unauthorized entry will become liable for prosecution. Once an 
alien is deported from Japan he cannot enter again. In the United 
Arab Republic, during thc pendency of a deportation order, if that 
alien returns unauthorizedly, he renders himself liable for punish
ment. However, thc Ministry of the Interior has the right to decide 
upon the re-admission of an expelled alien.

No safeguards are provided for in thc Constitution of India 
against arbitrary, harsh and unjustified expulsion of aliens from 
India. In Indonesia though there arc no explicit safeguards against 
such expulsion, they could appeal to the Ministry of Justice, and 
in Iraq they could approach the executive authorities or recourses 
could be had even to the courts of Iraq in this regard. Aliens sub
jected to such arbitrary expulsion have the right of appeal to the 
courts of law in Japan. A foreigner who is aggrieved by an arbitrary, 
harsh and unjustified expulsion order may prefer an appeal to the 
Council of State for the cancellation of the harsh or illegal order.

Burma, India, Indonesia, Iraq and Japan are of the view that 
the government of the Stale of residence has discretion in regard to 
expulsion or deportation of foreign nationals from its domain. 
Ceylon takes thc line that for reasons of public security, an 
alien may be expelled from a State. The United Arab Republic 
thinks that deportation is to be viewed purely as an exceptional 
security measure designed for the public welfare, and that it is 
not meant to be a penalty or wholesale measure or screen for the 
furtherance of private interests. All States in the Committee ex
cept Pakistan agree that the home State of an expelled alien must 
not refuse to receive him back into its territory.349 349 *

349 Report of the Asian African Legal Consultative Committee, Third Session
(Colombo I960), 148-150.

Practice of States othei than Member States of the Committee
The right of States to expel aliens from their territories for 

reasons of public welfare as well as peace, tranquillity and safety 
is generally recognized. States enjoy a wide discretion as to the 
grounds for expulsion, for instance. Belgium expelled in 1896 Mr. 
Ben fillet, a British subject for organizing a strike in Belgium. The 
British Law Officers took the view that thc right of the Belgian Gov
ernment to expel Mr. Ben Tillet was undoubted.150 Similarly. Tom 
Mann was expelled in 1896 from Germany for advocating the 
spread of Trade Unionism in Germany.Ml Mr. Jaurès, the French 
Socialistic leader was expelled from Germany for advancing the 
socialist opposition to the Government's foreign policy.”:!

In 10Q1, George Kennan, an American citizen was expelled by 
the Russian Government for his criticisms of the Russian Govern
ment in a book which he had published some years ago in relation 
to the penal institutions of Siberia.M3 According to Chapter 311 
of Volume II of thc Russian law, foreigners who have come into 
Russia can be expelled only upon the decision of a court of law 
or by order of the higher police authorities. Further, foreigners 
whose behaviour is suspicious and those who are not desirable as 
residents within Russia may be expelled by order of the Minister 
of the Interior.M4 The Canadian Government expelled two persons 
called Carranza and Dubose, both on genera! grounds and for 
reasons connected with the maintenance of British neutrality during 
the Spanish-American war.355 The British and American practice 
also establishes the right of a State to expel from its territory aliens 
unless there are treaty provisions to the contrary. Some States 
which value individual liberty and abhor arbitrary powers of the 
State organs and officials, do not readily expel aliens. The Govern
ment of the United Kingdom had, until December 1919, no power 
to expel even the most dangerous alien without the recommenda
tion of a court of law. or without an Act of Parliament making pro
vision for such expulsion, except during war. occasions of imminent 
national danger or great emergency. American practice was em
phasized by Secretary of State Mr. Gresham in 1891. in these words: 
“This Government docs not propose to controvert the principle of 
international law, which authorises even independent State to expel

350 McNair: International Law Opinions, Vol. II, II1-1I2 
35! Ibid.. 111-112.
352 Moore: Digest, Vol. IV, 69-70.
353 Moore: Ibid., 94-95.
354 Moore- Ibid , 95
’55 McNair: International Law Opinions, Vol. II, 112.



objectionable foreigners or classes of foreigners from its territory. 
The right of expulsion or exclusion of foreigners is one which the 
United States, as well as many other countries, has upon occasion 
exercised when deemed necessary in the interest of the Govern
ment or its citizens.”356

Although it is generally recognized that States possess the 
power to expel, deport or reconduct aliens, expulsion or reconduc
tion must normally be effected in a reasonable manner and without 
unnecessary hardship to the individual affected. The reasonable ex
ercise of the privilege of expulsion would appear to demand some 
respect for the consequences of the connection between the alien 
and his habitat. Thus, the procedure that may not be inequitably 
applied to a transient visitor, may on the other hand, work grave 
hardship to one who through protracted residence within the terri
tory of the expelling State, has dug his roots deep into its commer
cial or economic life as a participant therein. While this circum
stance should not, and does not, deprive the territorial sovereign 
of its privilege as such, it justifies the challenging of the methods 
and manner that ignore the injury necessarily entailed when a per
manent resident is compelled on short notice to depart from the 
country.35" ]n cases of arbitrary and unreasonable expulsions of 
resident aliens, the home States of the expelled individuals have 
made diplomatic representations to the States concerned and asked 
for the reasons for the expulsions. Thus, Mr. Root, Secretary of 
State of the United States, stated in 1907 that: “The right of gov
ernment to protect its citizens in foreign parts against a harsh and 
unjustified expulsion must be regarded as a settled and fundamental 
principle of international law. It is no less settled and fundamental 
that a government may demand satisfaction and indemnity for an 
expulsion in violation of the requirements of international law.”358

Arbitrariness in the methods applied in the particular case, 
rather than in the choice of the individual concerned or in the de
termination to expel him, usually constituted the main cause of 
foreign protests and it has been subjected to sharpest criticism.359 
In several such cases, the home States of the aliens exacted indemni- 356 357 358 359

356 Hyde: International Law: Vol. I, 230.
357 Lauterpacht: The Function of Law in the International Community (1933), 

289.
Oppenheim: International Law, Vol. I, 691-92; In re Manoel de Campes 
Moledo: Annual Digest & Reports of Public International Law Cases 
(1929-1930), Case No. 164.

358 Communication to thc Minister in Caracas, Feb. 28, 1907, For Rel. 1908, 
774, 776; Hackworth: Digest, Vol. II, 690.

359 Hyde: International Law, Vol. I, 231.

. , States concerned tor the arbitrary and unreasonable
„es torn 'h' *»" Great Britain obtained from N.caragua
expulsion of thei - he lsion 0f twelve British sublets
in 1895 an »ndemni* and expelled for alleged participation in the
Wth° h> bebelhon 360 In Ben Tillett case (1896). the British Law 
Mosquite «be"10 'lowing view; -The right of the Belgian Govern- 
Officer took ^ TiUet is undoubted. But the arrest and de
ment to expe ■ circumstances of hardship with which they
tendon and th ^ ^ altogether in excess of any-
rhing wS'could be justified as incidental to the right of expul
sion In cases of urgency, arrest as a preliminary to expulsion, 
may possibly be justified as a measure of precaution. In this case 
it seems to have been quite unnecessary. . . The arrest was follow
ed by a detention quite unnecessary in its duration . we suggest 
that the Belgian Government ought to express regret or w a as 
occurred, and make some compensation to Mr. Tillett.”361 In the 
Maal Case (1903), Umpire Plumley of the Netherlands-Venezuaelan 
Mixed Claims Commission held that, although every government 
has the right to exclude or expel foreigners from its territory if they 
are obnoxious and prejudicial to the public order or the welfare of 
the State, nevertheless this must be accomplished with due regard 
to the convenience and the personal and property interests of the 
person expelled. In this case, the foreigner while under arrest, had 
been “subjected to the indignity of being stripped of all his cloth
ing and made the subject of much mirth and laughter on the part 
of the bystanders." Observing that the State had failed to regard the 
person of another as something to be held scared. ’ the Umpire 
awarded S500 to the Netherlands Government "solely because of 
these indignities" perpetrated against its national in Venezuela. In 
Boffolo case (1903) between Italy and Venezuela, the arbitrator 
summed up the general right of expulsion and the mode of its ex
ercise in these words; “(1) A State possesses the general right of 
expulsion; but (2) Expulsion should only be resorted to in extreme 
instances, and must be accomplished in the manner least injurious 
to the person affected; (3) Thc country exercising the power must, 
when occasion demands, state the reasons of such expulsion before 
an international tribunal, and an inefficient (insufficient) reason or
none being advanced, accepts the consequences."362

tt>(] Fenwick: International Law. 269.
361 McNair: International Law Opinions, Vol. II, 112.
to2 Briggs: Thc Law of Nations, 535. It may be added that the Institut de 

Droit International, while recognizing thc right of expulsion to the full 
extent, has adopted a project designed to temper its practical application 
Taylor: A Treatise on International Public Law, 233.
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The deportation. as distinct from expulsion, of an alien who 
has enfer, j or after 'ted to enter file territory of a State in viola
tion of its immigration or exclusion laws is regarded as merely in
cidental to their onto: ement1. Within such a category may be placed 
r!;e eases of aliens who. after having failed to comply with condi
tions upon which their admission was permitted, as by having oier- 
stayed a brief perio i of permitted sojourn, or by having failed to 
maintain the status on which their entrance was permitted, arc in 
due course, obliged to leave the country. According to the existing 
statuton law of the United States, the deportation of an alien is 
made thc consequence not merely of an unlawful entrance into its 
territorv. but also of thc commission of certain classes of offences 
within a specified period after entrance, and of others, at any time 
thereafter.363 Further, the penally lor the aliens intrusion into
local polities may also be deportation. In some Slates destitute 
aliens, vagabonds, suspicious aliens without papers of legitimation, 
foreign criminals who have served their term of imprisonment, 
and individuals of similar character, are without any foj malitics. 
arrested In the police and reconveved to the frontier for the purpose 
of banishment. It appears that-the home State of such aliens has 
the dutv to receive them, since a State cannot refuse to receive 
such of its nationals^ ' as are expelled from other States. The legis
lation and judicial practice of many countries show that an alien 
may not be deported to a country or territory where his person or 
freedom might be threatened on account of his race, religion, na
tionality or political views.365 
Principles Embodied in certain Conventions

Lausanne Convention respecting Conditions of Residence, 
signed by Turkey, the British Empire. France. Italy, Greece, 
Rumania and Yugoslavia (1923).

Article 7. fii) Turkey reserves the right to expel, in individual 
cases, nationals of the other Contracting Powers, either under the 
order of a Court or in accordance with the laws and regulations re
lating to public morality, public health or pauperism, or for reasons
affecting the internal or external safety of the State..........

Thc expulsion shall be carried out in conditions complying 
with thc requirements of health and humanity.366

>63 Hyde: International Lav,. Vol. I, 2^5.
>61 Oppenheim; International Law Vol. I, 69-1-95; Hackworth: Digest, Vol. 

[[I, ss. 293-302.
Arricle 35 of the Geneva Convention on the Status of Refugees (1951), 
United States cx rrt Weinberg v. Schlotfdd (1938). 26 F. Suppl. 283.

36<> Signed at Lausanne on July 23, 1923, 28 League of Nations Treaty Series, 
' jsy-, Briggs: The Law of Nations, 337.

Inter-American Convention on the Status of Aliens (1928)

Arricle: “For reasons of public order or safety. States may ex
pel foreigners domiciled, resident, or merely in transit through their 
territory. . . .”367

European Convention on Establishment (1955) 

CHAPTER I 

• . . Expulsion 

Article 3

1. Nationals of any Contracting Parly lawfully residing in the 
territory of another Party may be expelled only if they endanger 
national security or offend against ordre public or morality.

2. Except where imperative considerations of national security' 
otherwise require, a national of any Contracting Party who has 
been so lawfully residing for more than two years in the territory 
of any other Party shall nor be expelled without first being allowed 
to submit for the purpose before a competent authority or a person 
specially designated by the competent authority.

3. Nationals of any Contracting Party who have been lawfully 
residing for more than ten years in the territory of any other Party 
may only be expelled for reasons of national security or if the other 
reasons mentioned in paragraph 1 of this Article are of a particular
ly serious nature.

Supplementary Protocol*

Section 1

(a) Each Contract.ng Party shall have Ihc right to judge by na
tional criteria;

<3) the circumstances which constitute a threat to national 
^curity or an offence against ordre public or morality;

(bt Each Contracting Party shall determine whether the 
reasons for expulsion are of a “particularly serious nature". In this 
connection account shall be taken of the behaviour of the indivi
dual concerned during his whole period of residence.

l6/ û'ÏTcd i1 Havana on February 20 1928 
, ^son: International Legislation, Vo], IV, 2374.

this Convention fht* ennnlpmnlo this Convention i IA1 'l0 n 11 °n.- *Jic supplementary protocol attached
Vknvcm,on form an integral part of it.



Section III

(a) The concept of "ordre public” is to be understood in the 
wide sense generally accepted in continental countries. A Contract
ing Party may. for instance, exclude a national of another Party for 
political reasons. . . •

(b) The Contracting Parties undertake, in the exercise of their 
established rights, to pay due regard to family ties.

(c) The right of expulsion may be exercised only in individual 
cases.

The Contracting Parties shall, in exercising their right of ex
pulsion, act with consideration, having regard to the particular re
lations which exist between the Members of the Council of Europe. 
They shall in particular take due account of family ties and the 
period of residence in their territories of the persons concerned.”368

Article 17
A State shall not refuse to receive its nationals expelled or de

ported from the territory of another State.
Note : The Delegate of Pakistan suggested the addition of the word 

‘'normally” before the word ‘‘refuse".

Commentary

Deported alien must be readmitted into his home State

Giving expression to a well-established principle of customary 
international law and State practice, this Article makes it obliga 
tory on the part of every State to receive back on its territory its 
nationals expelled or deported from another State.

Opinions of Writers

Oppenheim says: The home State of an individual has the duty 
"of receiving on its territory such of its citizens as are not allowed 
to remain on the territory of other States. Since no State is obliged 
by thc Law of Nations to allow foreigners to remain within its 
boundaries, it may. for many reasons, happen that certain indiv 
duals are expelled from all foreign countries. The home State of 
expelled persons is bound to receive them on the home terri 
tory.”369

3oX Katz & Brewster: Tin- Law of International Transactions anti Relations, 
80-81: Unification of Law, op. cit.. 165, 187-189.

369 Oppenheim: International Law, Vol. I. op. e'it., 6th, 693.

Hyde observes: "The effective expulsion of an alien normally 
calls for co-operative acquiescence by the State of which he is a 
national. Thus it is generally deemed to be its duty to receive him 
if he seeks access to its territory. Nor can it well refuse to receive 
him if during his absence from its domain he has lost its nationality 
without having acquired that of another State."370

Practice of Member States of the Committee

All the Member States of the Committee except Pakistan take 
the view that the home State of the expelled or deported alien shall 
not refuse to readmit him if he wants to return to his country. Ac
cording to Pakistan a State must not normally forbid the entrance 
of its expelled nationals. Thus it may be possible for the State to 
deny him admission in case of necessity.

Practice of States other than Member States of the Committee

Practice of most States establishes the rule that the alien’s 
home State must not refuse to take back its own national who 
is expelled from abroad. Deportation takes place normally to the 
individual's country of origin. Some States do not resort to de
portation of an alien who is able to establish that no foreign State 
will receive him on its domain. In United States ex rel. Hudak v. 
Uhl., the court took the view' that the petitioner, a national of 
Poland was not entitled to insist to be deported to Canada.371 
During the Second World War the Courts in the United States in 
some cases ordered the handing over of the deported individuals 
belonging to countries under enemy occupation, to the appropriate 
authorities of their governments-in-exile.372 In Staniszewski v. 
Watkins (1948) a District court in the United States held that 
since the alien who was detained as an undesirable alien was a state
let , person and that no State could be found to receive him, he 
oueht not to be deported.373

Principles embodied in certain Conventions

I. The Lausanne Convention respecting Conditions of Residence 
concluded by Turkey, the British Empire, France, Greece, 
Italy, Japan. Rumania and Yugoslavia (1923).

Article 7: “. . . The other Contracting Powers agree to receive 
the persons thus expelled, and their families at any time. . ."374

3"0 Hyde: International Law. Vol. I, 231 
‘ ■ Annual Digest 1 1933-371, Case No. 161. 342-344.

- Moraitis v. Delanv. Annual Digest (1941-42). Case No. 96, 318-326: 
Hackworth: Digest. Vol. III. ss. 293-302 
Annual Digest. 1948. Case No. 80. 26:7-268.

’ ' ’ Signed a! Lausanne on July 23. 1923. 28 League of Nations Treaty 
Series. 159
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IL Inter-American Convention on the Status of Aliens (1928)
Article 6: . . States are required to receive their nationals

expelled from foreign soil who seek to enter thpir territory."375

LEGALITY OF NUCLEAR TESTS

(Summary of discussions prepared by Che Secretariat)

Article 18
Where the provisions of a treaty or convention between any of 

the signatory States conflict with the principles set forth herein, 
the provisions of such treaty or convention shall prevail as bet
ween those States.

Commentary

The principles embodied in the Report of the Committee con
tain recommendations concerning the status and treatment of 
aliens and the various Articles of this Report set out what the 
Committee considers to be the appropriate mode of treatment 
under the general principles of international law in the light of the 
practice of the States. This Article recognises thc position that 
States may by bilateral or multilateral arrangements vary their 
rights and obligations under the general principles of law. Article 
18 provides that where there are such treaties and conventions the 
provisions of them will override the general principles embodied in 
these Articles.

375 Adopted at Havana on Feb. 20, 1928: Hudson: International Legislation, 
Vol. IV, 2374; Briggs: The Law of Nations, 530; Harvard Law School: 
Research in International Law; Nationality. Responsibility of States, 
Territorial Waters (1929.1, 233. "

The Prime Minister of India in his inaugural address at the 
First Session of this Committee held in New Delhi in April 1957 
drew the attention of the jurists of the world to the fact that 
nuclear tests were being carried out by various powers in different 
parts of the world. He posed the question as to whether such tests, 
which according to all scientific evidence had harmful effects on 
the well-being of peoples of the world, could be regarded as legal 
from thc point of view of international law. The views and opinions 
expressed by jurists and authors on the question of legality of use 
of nuclear weapons, as also the legality of the tests which are car
ried out to perfect such weapons, do not appear to be uniform. In 
view of this position and having regard to the fact that nuclear 
tests are still being carried out in parts of Asia and Africa in spite 
of protests from the peoples of these continents, this Committee 
decided at its Third Session held in Colombo in January 1960 to 
undertake a study of the question of Legality of Nuclear Tests 
under Article 3 (c) of its Statutes, as being a matter of common 
concern among the Participating Countries. The Committee direct
ed its Secretariat to collect background material and information 
on the subject including scientific data as may be available and to 
place the same before the Committee at its Fourth Session. At the 
Fourth Session held in Tokyo in February 1961. the Committee 
considered thc subject on the basis of the Report prepared by the 
Secretariat and the Delegates of the United Arab Republic, India, 
Ceylon. Indonesia. Iraq. Japan, Burma and Pakistan made state
ments on the question of legality of nuclear tests indicating the 
scope of thc subject under consideration of this Committee and 
the basic principles on which further material need to be collected. 
After a general discussion on the subject, the Committee unani
mously decided that the consideration of the subject of Legality of 
Nuclear Tests was a matter of utmost urgency and that the subject 
should be placed as the first item on the Agenda of the Fifth Ses
sion of the Committee to be held in Rangoon in January 1962. The 
Committee further decided that the Secretariat of the Committee 
should continue its study of this subject and that the Governments 
of the Participating Countries should be invited to give their com
ments on the topics for discussion prepared by thc Sccretriat. The 
Committc also decided that the statements made by the Delegates 
at the Tokyo Session should be circulated amongst the Govern
ments of the Participating Countries and that the views of the
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Governments should be ascertained on the legal questions raised by 
the Delegates in their statements.

In the course of the discussion, the Delegate of the United 
Arab Republic said that the harmful effects of nuclear tests had 
been established by scientific data and drew the attention of the 
Committee to the effects of the three nucleat tests conducted by 
France in the African Sahara in 1960. The first atomic bomb, ex
ploded by France on February 13, 1960. had harmful effects on the 
territory of Ghana and the second and third atomic bombs explod
ed by France on 1st April and 27th December 1960. had harm
ful effects on the territory of the United Arab Republic. He point
ed out that France had conducted these three nuclear tests in de
fiance of a resolution adopted by the General Assembly of the 
United Nations on 23rd November 1959 which requested France to 
refrain from such tests. He stated that nuclear weapons were illegal 
and contrary to the existing rules of international law and many 
international instruments such as the Declaration of St. Petersburg 
of 1868, the Declaration of the Brussels Conference of 1874, thc 
Convention of the Hague Peace Conference of 1899. the Geneva 
Protocol of 1925 and the Geneva Convention of 1949. The basic 
principle of international law' agreed upon in these conventions wras 
that the only legitimate object of war was to defeat enemy’s mili
tary forces and that the destruction of life and property' which 
went beyond this objective w'as illegal. Nuclear weapons were, 
therefore, against this basic principle of international law' because 
they were poisonous, caused unnecessary suffering and were 
employed with disregard to the distinction betw'een combatants and 
non-combatants. Nuclear weapon tests were, in his opinion, 
also illegal when conducted by a country in its colo
nies or in trust territories or even in its own territory. 
Nuclear tests conducted by a country in its colonies were contrary 
to Articles 73 and 74 of the United Nations Charter as Members 
of the United Nations, having committed themselves to the respect 
of certain international standards in their relations with their colo- 
lies. had no right to expose thc people of these territories to 
disasters by undertaking nuclear tests. Nuclear tests conducted in 
trust territories were contrary to Chapter XII of the Charter of 
the United Nations concerning the trusteeship system and the terms 
of the trusteeship agreements as the trustee authority had no right 
to use thc territory it held on trust from the United Nations, for 
the purpose of undertaking nuclear tests. With regard to nuclear 
tests undertaken by a State in its own territory, he said that any 
State conducting such tests should be considered as committing a
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harmful illegal act directed not only against neighbouring States 
but also against all countries of the world. He emphasized the well 
known rule of international law' that the responsibility of a State 
may arise as the result of an abuse of a right enjoyed by virtue of 
international law and pointed out that according to this principle 
nuclear tests should be considered as illegal because these tests un 
doubtedly entail risks and dangers to the peoples of other countries 
Nuclear tests carried out on the high seas were also illegal because 
they were contrary to the principle of the freedom of the seas and 
its corollaries, namely, freedom of navigation, freedom of fisheries 
freedom to lay submarine cables and freedom to fly over the high 
seas. In conclusion, he said that he hoped that the Committee would 
adopt, in the present Session, a resolution outlawing nuclear tests 
and recommending Member States to strengthen their efforts for 
the suspension of these tests and for the prohibition of nuclear 
weapon bases in Africa and Asia.

The Delegate of INDIA referred to the statement made by the 
Prime Minister of India on nuclear tests at the First Session of this 
Committee and expressed his regret that these had still continued 
Realizing the grave importance and urgency of thc subject, the 
Committee had decided to direct its Secretariat to prepare back 
ground material on the subject so that the matter could be dis
cussed at the present Session. On behalf of his delegation, he ex
pressed his appreciation of the manner in which the Secretariat had 
discharged the task entrusted to it and said that at the outset it 
was essential to appreciate the scope of the subject under consi
deration. The Committee was not concerned with the controver
sial and debatable question of the legality of the use of nuclear 
weapons in time of war. but was concerned with the question of 
the legal.ty of nuclear tests in time of peace. Arc nuclear tests 
conducted by a country within its cerritorv or elsewhere which are 
hkdy to cause harm to inhabitants of other countries permissible 
according to international law? That was the question which was 
under consideration. He pointed out that the legality of the car
rying on of nuclear tests in one’s own territory, if such tests caus
ed harm to persons outside the territory, depended on the applica
tion of the rule of international customary law w'hich imposed an 
obligation on a State “not to allow knowingly its territory to be 
used for acts contrary to the rights of other States.” If that rule 
applied, he said that that testing State would have committed an 
■ntcrnational tort and would be responsible to other States and 
persons for the consequences of its illegal action. The Committee

therefore concerned with considering whether any known or
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accepted principles of iniernational law could be applied to the 
situations arising out of these rests. If the existing principles were 
inapplicable or inadequate, the Committee would have to consider 
whether any extensions of the existing principles could be work
ed out so as to impose responsibility on the testing States. Finally, 
the Committee would have to consider whether international law, 
which had in the past met new situations by evolving new- prin
ciples. could not in the present case similarly attempt to counter 
the grave threat to which States were exposed by these tests, by 
formulating a suitable doctrine with new principles to meet 
the new situation. He said that the Committee could 
safely proceed on the assumption that the adverse biological and 
genetic effects, and the widespread economic damage resulting from 
the fallout from nuclear tests could not be denied and go on to 
consider the important question of responsibility of the State in 
respect of injury of different kinds to persons and property outside 
its territory. A State should not use its territory in a manner con
trary to thc rights of other States. The Anglo-American municipal ■
law and doubtless other systems of municipal law' prevented an 
owner of property from doing acts on his property and dealing with 
it in a manner dangerous to neighbouring owners. A similar doc
trine would broadly speaking be applicable in international law and 
the State harbouring dangerous things on its territory or entering 
upon adventures on its territory likely to cause damage outside its 
territory w'ould incur legal responsibility to other States. He em
phasised that this responsibility should extend to every kind of 
damage whatsoever biological, metercological. economic and 
otherwise -which could proximately be traced to the acts of the 
State on its own territory. Such acts would be international torts. 
In view of the unpredictable nature of the harmful effects likely to 
be caused by future tests, it was a matter for consideration as to 
whether these testing States could even temporarily deprive other 
States of the freedom of navigation on parts of the high seas and 
air space by declaring them to be danger zones. In conclusion, he 
said that these were only a few of the problems which States which 
do not indulge in these tests would have to consider by reason of 
thc ever growing competition in “cosmic irresponsibility" which 
was reaching a point when it threatened to affect seriously the life 
and health of the populations of the rest of the world.

The Delegate of CEYLON said that Ceylon had always been 
against these tests, because his country felt that as long as these 
tests were capable of causing, and had in fact caused, the adverse 
global, biological, genetic and economic effects that had been so

an y scl out in the general note prepared by the Secretariat, these 
tests should be condemned by the Committee and condemned i 
no uncertain terms. As these tests had caused great misery to 
countries such as Japan. Ghana and the United Arab Republic’, no 
words cl protest would, in hi, opinion, be too strong. He said that 
h's country fell that these tests should be strongly condemned and 
emphasized that his country, though small, had never hesitated to 
protest and to protest in the strongest terms, against any attempt 
by any power to endanger the people and the economy of otlie 
ounfties. He said that Ins country had no doubt whatsoever that 

tne tests that have been held so far were violative of the principles 
of the freedom of the seas and the use of air space above it. With 
regard to the use of mandated and trust territories for the staging 
of these tests, he felt that this was a flagrant violation of the sacred 
trust that had been placed in the trustee countries and emphasized 
that the carrying out of such tests should be condemned without 
hesitation. With regard to tests carried out within the territory of 
the testing State, he said that these tests were legitimately the con
cern of other States because the available evidence showed that the 
extinction of the human race by the continuance of these tests was 
a distinct probabil.lv and jurists should therefore condemn such 
tests as illegal and contrary to the interests and welfare of mankind. 
He pointed out that the problem concerned the future of mankind 
on this planet and emphasized that this Committee should not 
hesitate to register its emphatic protest in one united voice. He 
üvvlared that this Committee should not only condemn such tests 
as illegal but should keep this subject in constant review, carry on 
a relentless struggle to outlaw such tests and bring before the bar 
of world opinion every nation that had been, or is. or will be -uilty 
'■t this grave crime against humanity. In conclusion, he said" that 
w endorsed every word uttered bv the distinguished Delegate of 
h' In,ted Arab Republic in his concluding remarks and supported 
hv ^resolution proposed by him to outlaw nuclear tests and to 

liquidate nuclear bases in Asia and Africa. '

ie„anTvofDel°r,e ”r ,NDOfJES,A «*1 .1.0 of
t oh „r nuclear to,Is „ , „„ suh|ccl in int„nali„n ,,

Z Z th“’SdV“ X* only .n .1.0 las. dead ita ho importance of ,he Subject could h.,rJK * „aKe„«d a, 
he future of mankind and civilization i ■ ,arrest of these tests H ■ l ma> hmsc Up°n the timel>

conducted so far h t T °Ut that th° tests which had been 
region and the A ■ y ^ Carricd °Ut in the Asian African
-.0 mos. d oa r ,Sta,es r»l- »■»

eCtl> C°nCerned with the question. The considéra-
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tion of the subject by the Committee had become imperative in 
view of the fact that notwithstanding thc strong protests by the 
Asian African States, France had held in succession three tests in 
the Sahara and there had been no indication so far that she would 
depart from her ill chosen path even in the face of a resolution of 
the General Assembly of thc United Nations expressing grave con
cern over the tests and urging the discontinuance of these tests. 
He pointed out that the question under consideration was the 
legality of nuclear tests in time of peace and not the legality of the 
use of nuclear weapons in time of war. He wished to make it 
perfectly clear that the- remarks which he was going to make relat
ed only to the kind of nuclear tests as described in the Secretariat 
paper and that the Secretariat should, in his view, be commended 
for the excellent paper they had prepared for the Committee. With 
regard to the legality' of such tests in time of peace, he had no 
doubt whatsoever that they were illegal and that they should be 
prohibited. The dangers to which mankind was exposed by the 
continuance of such tests had been amply described in the Secre
tariat paper and had been established beyond doubt by the studies 
of the Japanese scientists on the spread of radioactivity in Japan 
after the tests held by the United States in the Marshall Islands. 
With regard to nuclear tests held by the testing State within its ter
ritory, he pointed out that in exercising its sovereign right a State 
was under an obligation to prevent its territory being used for acti
vities detrimental to the interests of other States and fully 
agreed with the view of the preceding speakers that the customary 
rule of international law should be applicable to such cases. A 
State holding such tests committed, in his view, an illegal act, an 
international tort, and the damage done to the life and health of 
persons and property in other States should be compensated. With 
regard to nuclear tests conducted in non-self governing territories, 
he fully agreed with thc preceding speakers that the carrying out 
of such tests were a violation of the obligations of the United Na
tions Charter as laid down in Articles 73 and 74. By detonating the 
nuclear weapons in non-self governing territories, the administer
ing authority had violated the provisions of the U.N. Charter and 
it should therefore be regarded as illegal. He pointed out that while 
a State had a certain measure of sovereignty over a non-self gov
erning territory which may be termed conditional sovereignty, an 
administering authority of a trust territory did not have sovereignty 
as it was holding the territory as a trustee under the super\ision of 
the United Nations. The conducting of nuclear tests in trust terri
tories was a contradiction of the basic principles of trusteeship and 
constituted, in his \iew, an arrogatjon of sovereign rights which the
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administering authority did not possess. They should therefore be 
regarded as illegal. Finally, nuclear tests conducted on the high 
seas violated, in his view, the four freedoms of the sea. He was of 
the opinion that nuclear tests on the high seas were an infringe 
ment of the freedom of the high seas and were therefore illegal 
In conclusion, he said that he fully agreed with the suggestion made 
by the distinguished Delegate of the United Arab Republic that 
the Committee should adopt a condemnatory resolution at this 
Session.

The Delegate of IRAQ said that Iraq was opposed to all tests 
of nuclear weapons wherever they were carried out but his coun 
try viewed with particular concern and anxiety the nuclear tests 
carried out by France in the Sahara desert which should be parti
cularly condemned by this Committee. He did not share the view 
that a State was free to use its own territory for testing weapons 
because he believed that there was ample evidence that such tests 
caused injury to life, health and property of nationals of other 
States and were therefore contrary to the general rules of interna
tional law. He was of the opinion that if nuclear tests carried out 
by a State on the high seas resulted in the infliction of actual in
jury to the life, health or property of other States by means of radio
active fallout, they would constitute an international tort. Nuclear 
tests carried out in a trust territory were, in his view, contrary to 
the letter and spirit of the pertinent articles of the United Nations 
Charter and the trusteeship agreement. Finally, he was of the 
opinion that the Committee should pass a resolution condemning 
these tests as a crime against humanity and recommending the 
initiation of international legislation to this effect.

The Delegate of JAPAN said that the people and the Govern
ment of Japan were deeply concerned with this subject because 
they were the only people in the world who had suffered from the 
damage done by atomic bombs dropped during thc war and had 
very strong feelings that all nuclear tests should be prohibited. 
Several resolutions had been adopted b>' both Houses of the Diet 
calling for the prohibition of atomic and hydrogen bombs and the 
Government of Japan had made strong diplomatic representations 
whenever and wherever atomic or hydrogen bomb tests had taken 
place; his Government had done so against the United States, the 
Soviet Union, the United Kingdom and France, and if the need 
arose, his Government would do so again in the future. On behalf 
°f his delegation, he wished to make it clear that the use of nuclear 
Weapons in time of war should be. prohibited as a matter of lex
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ferenda. Having made this point clear, he wished to then take up 
the question of more immediate and direct concern to the Com
mittee. namely, the legality of nuclear tests in time of peace. He 
said that the views of Japanese scientists summarized in the back
ground paper of the Secretariat indicated the harmful effects of 
radioactive contamination, but the United Nations Scientific Com
mittee which was aiso entrusted with this task did not draw in its 
Final Report a clear conclusion regarding the harmful effects of 
radioactive contamination resulting from such tests. As the opinions 
of scientists differed with regard to the effects of radioactive con
tamination resulting from such tests, his delegation felt that nuclear 
tests should be condemned from a purely humanitarian point 
of view until a more detailed and long-term study had been carried 
out on the genetic effects of radioactive substances on human beings 
and their environment. With regard to nuclear tests carried out in 
thc territory- of the State conducting such tests, he was of the 
opinion that if the existence of the harmful effects beyond the ter
ritory of the testing State could be proved by scientific evidence, 
the testing State could be held to be liable for an international 
delinquency. With regard to nuclear tests carried out on the high 
seas, he felt that the. carrying out of nuclear tests in an area vital 
for navigation or fisheries would be contrary to existing interna
tional law. With regard to nuclear tests carried out in the United 
Nations trust territory, he felt that it was contrary to the spirit 
of the Charter of the United Nations for a trustee authority to use 
the trust territory for such tests. In his concluding remarks he em
phasized again the urgent need for suspending nuclear tests on 
humanitarian grounds.

The Delegate of BURMA made a brief statement in which 
he condemned the holding of nuclear tests on moral grounds. He 
emphasized that the effects of nuclear tests were evil and harmful 
to mankind and that the carrying out of such tests, despite pro
tests. was immoral. On behalf of thc Burmese delegation, he said 
that he endorsed without reserve the views expressed on the sub
ject by the distinguished Delegates cf thc United Arab Republic, 
India and Ceylon.

The Delegate of PAKISTAN said that the splitting of the atom, 
which should have been a boon to man now hangs over his head 
like the sword of Damocles. Man was out to conquer the Moon and 
Venus but had yet to conquer his worst enemy—himself. He saw 
in this issue the great moral and ethical crisis of our time. He re
frained from making any comments on the legal issues involved and

pointed out that this was a political issue of the utmost importance. 
In his opinion any thought unrelated to the political realities of the 
dav was a form of escapism. He pointed out that talks were being 
held by the nuclear powers in Geneva and every effort was being 
made there to reach an agreement on the banning of nuclear tests. 
Under these circumstances, his delegation would not commit itself 
to any position or situation which would prejudice the Geneva dis
cussions in any manner and further obscure the political atmosphere 
or make it more complicated or confused than it was today. He 
therefore refrained from making any comments on the subject and 
said that he would abstain from any voting on the matter.

The Observer from Ghana and the Observer from the Inter
national Law Commission of the United Nations in his personal 
capacity as a jurist also made brief statements on the subject of 
legality of nuclear tests on being invited to do so by the Committee. 
The Observer from GHANA said that the three major nuclear pow
ers had agreed to suspend further tests but France had broken 
this moratorium and this tended to make any agreement on the 
cessation of nuclear tests more complicated. His government felt 
that since this Committee was composed of members who were not 
nuclear powers, it was especially appropriate that the Committee 
should use any moral force it had to make its voice heard in the 
councils of the world and bring moral pressure on the nuclear 
powers to make them not only suspend but finally stop any further 
nuclear tests. If this Committee could pass a resolution or initiate 
any move to that effect. Ghana would be very pleased to associate 
herself with it. The Observer from the INTERNATIONAL LAW 
COMMISSION, speaking in his personal capacity as a jurist, said

! *n °r<^er t0 a basis for imputing international respon
sibility for damage caused by nuclear tests, one would have to re
sort to the legal notion of abuse of rights. A State may not exercise

nshts ln a manner as to produce harm to others. A State’s ter
ritory may be used for any kind of experiment but if the State’s 
erritor> was used or rather abused and the abuse of the right caus-

amage. international responsibility would automatically arise 
t t e State would be responsible for injuries done to the terri- 

ory of other Stales or to persons in the territory of other States, 
n t is connection he drew thc attention of the Committee to the 

decision in the Trail Smelter Arbitration and paid a tribute to Pro
essor Gidel, who had strongly condemned these tests. In conclu 

-Mon he expressed his gratitude to the Committee for inviting him 
to address this Session. 8

The Committee finally decided that the Secretariat should
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OTHER DECISIONS OF THE COMMITTEE

Report of the International Law Commission—Twelfth Session

During kis Twelfth Session held in Geneva from 23th April 
tn ]st July 1960, the International Law Commission had consider
ed the subjects of Consular Intercourse and Immunities, Ad Hoc 
Diplomacy and State Responsibility. The fourth item on the agenda 
viz., the Law of Treaties had not been considered by the Commis
sion at that Session. __

The Report of thc Commission was placed before the Com
mittee in accordance with Article 3 (a) of its Statutes. The Com
mittee having considered the views expressed by the delegates of the 
Participating Countries and the statement made by the Observer 
on behalf of the International Law Commission decided that the 
subject of Consular Immunities and Privileges be taken up for dis
cussion by the Committee at its Fifth Session on the basis of the 
draft articles prepared by the International Law Commission and 
directed the Secretariat to collect background materials on the 
subject.

With regard to the subject of State Responsibility, the Com
mittee. having heard the views expressed by the delegates of the 
Participating Countries and the statement made by Mr. F. V. 
Garcia Amador. Special Rapporteur of the International Law Com
mission on State Responsibility, decided that the subject should be 
placed on the agenda of its Fifth Session. The Committee also 
directed the Secretariat to rearrange the draft articles contained in 
its Memorandum on the subject and to re-draft the same, if pos
sible. m conformity with the principles contained in the Articles on 
Status of Aliens finally adopted by the Committee at this Session. 
The Committee further directed the Secretariat that thc Draft pre
pared by the Harvard Law School on the subject of State Respon- 
Mbi ity in 1960 and the provisional draft that may be prepared by 

e nternational Law Commission on the subject together with 
ft,6 ^ePOrt °f ^r’ ^arcia Arr>ador in his capacity as Rapporteur of 

6 °mmissi0n- be placed before the Committee at its next Session 
ogether with the Memorandum prepared by the Secretariat.

ComnrOf SUbieCt of Law oC Treaties was briefly discussed by the 
that ii would*be^cF Se]Sf°fn' THe Conimiuee. however, considered 
of wd îl" , T Secretariat t0 undertake collection

l ‘[Midi,on of commentaries on the Draft Articles
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Dual Nationality
The subject of Dual Nationality was referred to the Commit

tee by the Government of the Union of Burma under the provisions 
of Article 3 (b) of the Statutes of the Committee. The Govern
ments of Burma, Japan and the United Arab Republic submitted 
memoranda on the subject and the United Arab Republic also pre
sented a Draft Agreement for the consideration of the Committee.

During the First Session held in New Delhi, the Delegations 
of Burma, Indonesia and Japan made brief statements on the prob
lem of dual nationality but the Committee decided to postpone 
further consideration of the subject as the Delegations of India, 
Ceylon, Iraq and Syria had reserved their position on this subject.

During the Second Session held in Cairo, the views of the Dele
gations were ascertained on the basis of a questionnaire prepared by 
the Secretariat. The main topics which were discussed during the 
Second Session were: (1) the acquisition of dual nationality; (2) 
the position of a resident citizen who is simultaneously a citizen of 
another State and the rights of such a citizen; (3) the position of 
non-resident citizen possessing dual nationality; and (4) the posi
tion of an alien possessing dual nationality. The Delegations were 
of the opinion that it would be desirable to reduce the number of 
cases of persons possessing dual nationality by means of enacting 
suitable national legislation or concluding international conventions. 
It was, however, felt that unless there was uniformity in nationality 
laws and unanimity of the fundamental principles of nationality, it 
would be very difficult to achieve the desired objective by means of 
a multilateral convention. The Committee decided that the Secre
tariat should prepare a report on the subject on the basis of the 
discussions held during the Session and that this report together 
with the draft agreement submitted by the United Arab Republic 
ihould be taken up for consideration during the Third Session.

At the Third Session held in Colombo, the Committee had a 
general discussion on the subject and the unanimous view of the 
Delegations was that some preparatory work should be done by 
the Govei nments of the Participating Countries on the basis of the 
report of the Secretariat before thc Committee could finally make 
its recommendations on the subject. The Committee therefore de- 
ci ed to request the Governments of the Participating Countries to 
mit/^P°rt of the Secretariat and the Draft Agreement sub- 
m,mC 1 . C DeIegatl0n of the United Arab Republic and to com- 
mumcate the.r views to the Secretariat in the form of memoranda



indicating the particular problems which have arisen in this regard 
and suggesting specific points which they desire the Committee to 
take up for particular study and consideration.

At the Fourth Session held in Tokyo, the Committee gave 
further consideration to the subject and decided to request the 
Delegation of the United Arab Republic to prepare a revised draft 
of the Convention in the light of the comments received from the 
Governments of the various Participating Countries for considera
tion at the Fifth Session of the Committee. The Committee also 
directed its Secretariat to request the Governments which have 
not given their comments to do so as early as possible and there
after to forward the comments to the Delegation of the United 
Arab Republic.

Rules of Conflict of Laws Relating to International Sales and
Purchases
The subject of Conflict of Law- relating to International Sales 

and Purchases was referred to the Committee by the Government of 
India under the provisions of Article 3 (c) of the Statutes of the Com
mittee as being a matter of common concern on which exchange of 
views and information was desirable between the Participating 
Countries. The Committee considered the subject at its Fourth 
Session held in Tokyo and referred it to a Sub-Committee with a 
view to examine in what manner the Committee should treat the 
problem concerning rules of conflict of laws relating to international 
sales and purchases. On the recommendations of the Sub-Commit
tee, the Committee decided that (ii the subject to be discussed by the 
Committee he limited to the rules of private internal onal law (or 
judicial precedent) on international sales and purchases of corporal 
movables, (ii) the Secretariat be directed to request the Govern
ments of the Participating States to forward to the Secretariat the 
texts of the rules of private international law (or judicial precedent) 
in its municipal laws with regard to (a) formation (conclusion of 
contract), (b) capacity, (c) effects (including transfer of property), 
and (d) jurisdiction, and (iii) the Secretariat be requested to pre
pare a report on the information given by the Governments of the 
Participating States which is to be sent to the Governments well 
in advance, in order to allow the Committee to continue the dis
cussion of the problem on the basis of that report at the next Ses
sion.

Relief Against Double Taxation
The subject relating to Relief Against Double Taxation was 

referred to the Committee by the Government of India under the

provisions of Article 3 (a) of the Statutes of the Committee for ex 
change of views and information between the Participating Coun 
tries. The Committee took up the subject for consideration at the 
Fourth Session and appointed a Sub-Committee to examine in what 
manner the Committee should treat the problem of avoidance of 
Double Taxation and Fiscal Evasion. The Sub-Committee fully dis
cussed the subject on the basis of a general note prepared by the 
Secretariat of the Committee. The Committee, accepting the re
commendations of the Sub-Committee, decided that the Secretariat 
should request the Governments of the Participating States to for
ward to the Secretariat the texts, if any, of agreements for avoid
ance of Double Taxation and Fiscal Evasion concluded by them and 
the texts of the provisions of its municipal laws concerning the 
subject. The Committee also directed the Secretariat to draw up 
the topics of discussion (questionnaires with short comments) and 
send it to the Governments of the Participating States.

The Committee decided to continue with the help of such 
materials the examination of the present problem of exchanging 
their views on the aforementioned topics of discussion prepared 
by the Secretariat at the next Session.

Future Work of the Committee

The Committee decided to take up for consideration at its 
next Session the subject of “Enforcement of Judgments, the Ser
vice of Process and the Recording of Evidence among States both 
in Civil and Criminal Cases" referred to the Committee by the Gov
ernment of Ceylon under the provisions of Article 3 (b) of the Sta 
tutes of the Committee. It also decided to undertake a study on the 
subjects of (1) Regulation of Industry and Commerce, including 
Connected Labour Problems in the Participating Countries”, (2) 
“Control of Exports and Imports" and (3) “Foreign Exchange Con 
trol” as a part of its programme of activities for 1961 and 1962. 
These subjects were referred to the Committee by the Government 
of India under the provisions of Article 3 (a) of the Statutes of 
the Committee for exchange of views and information between the 
participating countries.

The Committee also decided that the Secretariat should begin 
to make a compilation of the digests of the Constitutions im
portant legislations and treaties of Member Countries as also the 
decisions of the superior courts of these countries on questions of 
Public and private international laws and other legal questions of 
common concern.



Co-operation with other Organisations

The Committee recommended that the Legal Counsel of the 
United Nations should be invited to attend its Fifth Session with 
a view to foster increasing co-operation between the United Nations 
and this Organisation. It also recommended that the International 
Law Commission should be invited to send an Observer to the 
Committee's Fifth Session and that the Committee’s Secretariat 
should maintain contacts and exchange published documents with 
other Organisations, such as the Inter-American Council of Jurists, 
and the International Law Association. The Committee further re
commended that the League of Arab States should be invited to 
send Observers to the Sessions of the Committee.

The Committee, at the invitation of the International Law 
Commission also decided at its Fourth Session to send an Observer 
at the Thirteenth Session of the International Law Commission. 
The Committee nominated His Excellency Mr. Sabeq. Attorney- 
General of the LInitcd Arab Republic and the Leader of its Delega
tion to the Committee to represent the Committee at that Session 
of the Commission in the capacity of an Observer.



LEGAL AID

Introductory Note

The subject of Free Legal Aid was referred to the Committee 
b\ the Government of Ceylon under the provisions of Article 3 
of the Statutes of the Committee as being a matter of common con 
corn on which exchange of views and information was desirable 
between the Participating Countries. At the First Session held in 
New Delhi the Commitec appointed the Member for Ceylon as Rap
porteur on the subject. At the Second Session held in Cairo the 
Committee decided that the Delegation of Ceylon should continue 
to act as Rapporteur on the subject and requested all other Dele
gations to furnish the Rapporteur with statements of the laws and 
practice prevalent in their respective countries on the subject. The 
Governments of Burma, India, Indonesia, Japan. Pakistan, and the 
United A'ab Republic submitted memoranda on the subject, and 
at the Third Session held in Colombo the Rapporteur presented his 
Report on Free Legal Aid. The Committee considered the Rap
porteur's Report and directed the Secretariat to circulate the same 
amongst the Governments of the Participating Countries. The 
Committee decided that any specific questions which may be rais 
ed by the Governments of the Participating Countries on this Re 
pot t should be placed before the Committee for consideration at 
its Fourth Session. The Committee considered the subject at its 
Fourth Session held in Tokyo, and on the recommendations of a 
Sub-Committee, decided to publish the Report of the Rapporteur 
together with all other materials contained in the Brief of Docu 
ments and to present the same to the Governments of the Parti 
cipating Countries.

199



RAPPORTEUR’S REPORT ON LEGAL AID

(By Mr. justice H. W. Thambiah, Q.C. Rapporteur)
The Rapporteur called for information through the Secretariat 

to acquaint himself with the legal aid organisations obtaining in the 
Member Countries. The Secretariat has furnished reports from the 
following Member Countries: BURMA, INDIA, INDONESIA.
JAPAN, PAKISTAN and the UNITED ARAB REPUBLIC. The 
system of legal aid obtaining in Ceylon is prepared by the Rap
porteur and is annexed to Appendix.

The Rapporteur submits his Report and thanks the Committee 
for the honour conferred upon him by appointing him as Rapporteur 
on this subject. ■

The recommendations in the Report do not represent the 
views of the country of the Rapporteur.

The recommendations are purely tentative for the considera
tion of the Committee.

H. W. THAMBIAH

1. The very existence of free government depends upon mak
ing the maeh’nerv of justice so effective that the citizens of the 
democracy shall believe in its impartiality and fairness. Where so
ciety constitutes both rich and poor, legal aid for the needy should 
be provided so as to ensure that belief.

2. Many Constitutions of the world enshrine the principle of 
equality before the law. Jennings, in his work on the Law of the 
Constitution (3rd Ed., page 49) says :

“In England, the right to sue and be sued, to prosecute and 
be prosecuted, for the same kind of action should be same 
for all citizens of full age and understanding, and without dis
tinction of race, religion, wealth, social status, or political in
fluence.”

3. In spite of the benevolence of the judges to help the un
derprivileged in cases that come un before them, still those who 
cannot afford to engage the services of a competent lawyer, cannot 
expect to have equal justice in a court of law'. Individual efforts by 
charitable minded lawyers to help the poor cannot meet the needs 
of the poor.

4. The Magna Carta, the Englishmen's Charter of Justice, 
states that :

“To none will we sell, to none will we deny, to none will we 
delay right or justice.”
The Vlth Amendment to Article 7 of the American Constitu-

tinn declares that i , ,
“In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial by an impartial Jury of the 
State and district wherein the crime shall have been commit
ted, which district shall have been previously ascertained by 
law and to be informed of the nature and cause of accusa
tion; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favour, and 
to have the assistance of counsel for his defence.

Article II of the Soviet Constitution reads as follows :
“In all Courts of the U.S.S.R. cases are heard in public, unless 
otherwise provided for by law, and the accused is guaranteed 
the right to defence.”
5. The Preamble to the Charter of the United Nations states 

that one of the avowed objects of the United Nations is to re-affirm 
faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights ol men and women and all 
nations, large or small.

6. The intricacies of the law. the tangled growth of precedent 
and legislation, the recondite mysteries of the writings of the jurists, 
the customary usages, often conflicting and uncertain, make the 
administration of the law, one of the most difficult tasks in modern 
times.

7. Mr. Justice Sutherland summed up the need of the layman 
for counsel in these trenchant words :

“Even the intelligent and educated layman has small and 
sometimes no skill in the science of law. If charged with 
crime, he is incapable generally, of determining for himself 
whether the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of counsel, he may 
be put on trial without a proper charge, and convicted upon in
competent evidence, or evidence irrelevant to the issue or other
wise inadmissible. He lacks both the skill and knowledge 
adequately to prepare his defence, even though he may have 
a perfect one. He requires the guiding hand of counsel at 
every step in the proceedings against him. Without it, though 
he may not be guilty, he faces the danger of conviction be
cause he does not know how to establish his innocence. If
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that be true of men of intelligence, how much more true is 
it of the ignorant and illiterate, or those of feeble intellect.”
8. The matter becomes more complicated when a layman is 

pitched against a trained lawyer. A layman is usually no match for 
a skilled prosecutor whom he confronts in the court room. He 
needs the aid of counsel, lest he be the victim of over-zealous pro
secutors, of the law’s complexity, or of his own ignorance, or be
wilderment. These are some of the reasons why the right to be 
represented by counsel in a court of law is a fundamental right. If 
the right to sue or be sued in a court of law is to be treated in the 
tribunals as a fundamental right, the auxiliary right to be represent
ed. is also an auxiliary fundamental right without which the earlier 
right will be just a mockery.

9. The granting of legal aid is essential in any democracy or 
any form of government that believes in equal justice to all. The 
world is gradually becoming aware that the grant of legal aid is es
sential, if there is going to be equality before the law. In some an
cient systems of law, legal battles were fought bv means of sinews 
hired by the combatants. This in turn gave way to the present legal 
system by which eminent lawyers wore engaged by men who have 
long purses. Is justice to be denied to the poor merely because 
they are unable to find the fees to pay a competent lawyer or even 
a lawyer of moderate competence? From whatever angle one con
siders this question, it is an inescapable conclusion, that legal aid 
should be granted to poor litigants who are unable to provide the 
means to prosecute or to defend their suits.

10. In this Report some of the fundamental issues involved 
in formulating a scheme for legal aid are discussed. An organisation 
which will facilitate the grant of legal aid to foreigners who seek 
such aid in the countries who are Members of this Committee is 
also adumbrated. Further work is necessary to finalise this scheme.

Legal aid defined

11. Legal Aid is essentially an organised effort on the part of 
the Bar and the Society to provide the service of lawyers free or for 
a token charge, to persons who cannot afford to pay the lawyer’s 
fees. Such services may consist not only of granting professional 
consultation but also may include assistance in negotiation, the pre
paration of legal documents and representation in court.

12. The poor are handicapped not only in engaging the ser
vices of a lawyer but also in defraying the necessary expenses for 
the conduct of the litigation. In the course of litigation, it may 
be necessary to make investigations, preparatory to litigation, which

'nvolve expenditure of money. It may be necessary to find 
means to summon witnesses who will be called upon to give 

thc . court of law. Under certain systems of law, a depo
evidence in ^ ^ ^ maintenance of such witnesses is
Sit «an’ When witnesses come to give evidence, they have to be 
116 ed in a Place where the court is situated till the case ends.
ma also be necessarv under certain systems of law, to provide
lt m itv for costs before a person brings an action against another, 
security fo fae ^ t0 find money to provide bail.
In criminal ases^ffm^hich ^ ^ tQ incur litlgation.

Therefore, the mere granting of assistance of counsel will not be 
sufficient, unless some provision is made to meet most of the ex
penses which have been set out.

Legal aid as it exists in certain countries
13. In the twentieth century, it has dawned upon many na

tions to provide some type of legal aid service to those citizens 
who are unable to provide the money for such purposes. In some 
countries, legal aid is in an embryonic stage whereas in other 
countries it has reached different stages of maturity.

14. In Appendix I, the legal aid as it exists in Western Demo
cracies is given in bare outline.

15. In Appendix II. the legal aid as it exists in the Member- 
Countries of the Asian-African Legal Consultative Committee is 
set out.

16. The Rapporteur takes this opportunity to thank the 
Member Countries who sent a resume of the legal aid systems in 
those countries.

17. A survey of thc legal aid systems obtaining in the Member 
Countries of the Asian-African Legal Consulative Committee re 
veals that legal aid is still in its infant stage in these countries. A 
concerted effort should be made by the Member Countries to pro 
vide legal aid not only to their citizens but also to those non-citizens 
whose country affords their citizens reciprocal treatment by grant 
ing legal aid.

18. In Appendix III, a draft convention to be entered into by 
the Member States of this Committee to grant legal aid to one an 
other’s nationals is appended.

19 In this Report the essentials of legal aid are discussed in 
, outline. The type of legal aid which a country can provide 
Ba a depend on its legal system, the organisation of its

1 amount of money which the country can afford to spend
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on legal aid, the form of government, and various other factors. 
Hence, the form of legal aid obtaining in one country may not be 
suitable to another. But in broad outline, there are certain essentials 
of legal aid. Hence, the Rapporteur has endeavoured to discuss 
some of the essentials of legal aid in this Report so that each 
Member-State may devise the form of legal aid service which is 
most suited to it. At the end of this Report, a working scheme to 
grant legal aid to foreign nationals of the Member State of this 
Committee who seek sueh assistance in another Member State is 
adumbrated.

Persons to whom legal aid should be given
20. Since the expenses to grant free legal aid should either 

come from the coffers of the State or from the community chest, 
or through the funds provided by charitable organisations, an eclec
tic attitude should be adopted in granting legal aid to persons. In 
the first place, legal aid should not be made available to those who 
due to their penurious circumstances are unable to provide the 
necessary expenses to conduct their litigation. Hence, in many 
countries, the means test is applied. In considering this test, the 
disposable income of a person who seeks legal aid and the dispos
able capital, are matters that are taken into account.

21. By disposable income is meant the income that the appli
cant gets after deducting the necessary expenses from his gross in
come. If the members of his family are also earning and are sharing 
a common hearth and roof, the question will arise as to whether 
in computing the disposable income of an applicant, account should 
not be taken of the income earned by the other members. This is 
particularly applicable to countries where the common joint family 
system exists either de jure or de facto. If such a system should 
exist, and if the members of the family share the same hearth, and 
bring into hotchpot their earnings, it is nothing but reasonable that 
the disposable income of the applicant, should be considered by 
adding the disposable incomes of each earning member and divid
ing the aggregate sum by the number of individuals who provide 
such income. Such tests have been applied in certain countries.

22. What is meant by necessary expenses which have to be 
deducted from the gross income to arrive at the disposable income 
will naturally vary according to the locality of the place, and from 
State to State. In countries where there is a scheme of compulsory 
insurance, usually the amount contributed towards such a scheme 
is deducted from the gross income in order to compute the dispos
able income. Since a parent is under a legal obligation to provide
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maintenance for his wife, certain sums, although they may not be 
quife commensurate with the amounts he spends on his wife and 
children, are deducted from his gross income in order to arrive at 
the disposable income.

23. The income tax payable, and interest paid on loans which 
are secured, which could easily be proved, such as loans obtained 
on pawns or mortgages, are also deducted in arriving at the dis
posable income. In this matter the practice of each country will 
naturally vary, and each country has to determine what items 
should be deducted from thc gross income to arrive at the dis
posable income.

24. A person may not have a sufficient disposable income but 
still may have enough disposable capital to proceed with his case. 
There is no reason why in such a case, legal aid should be given 
to such persons. Therefore, as stated earlier, not only the dispos
able income test is applied but also the disposable capital test is 
resorted to before a person is granted legal aid. In computing the 
disposable capital, the residing house, provided it does not exceed 
a certain value is often deducted. The following items are also 
deducted, such as :

fa) the necessary wearing apparel,
(b) essential implements of trade or agriculture,
(c) the subject matter of the action.
(d) debts created by mortgage bonds and crown debts.

.Also certain articles which have a religious significance, such 
as the “thali” worn in South India or in Ceylon or the engagement 
or wedding ring among those people who are in the habit of ex
changing such rings, arc not taken into computation in arriving at 
the disposable capital.
to 111”"'”"""" d,;‘:p™Wc “Pi'»1' il would not be just
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’rant Such PC1 > m V16W 01 the restrictions placed upon the
SpUrcSrirr a,r “ciu<,cd ,r°m ,he

•» the husband and v.nft oflll'l d'SP°Sa“' Capi,al' the “Plt»l 
n« legally separated. aggregated together if they are

‘apual whi^TpersM shohldhSPOSabIe inC°me °r the disP°sablc
P should have, to enable him to ask for legal



aid, is a matter that lias to be fixed by the legislature of each coun
try. This again may vary from place to place in each country, as 
thc income in a village would not be the same as the income in a 
metropolitan area. Since a certain amount of flexibility should be 
allowed in such a matter in any legislation that is passed, it is best 
to allow this matter to be regulated by regulations which may be 
altered from time to time.

Partial legal aid

27. Should legal aid be extended to persons whose means are 
above the limit set out for poor persons who obtain free legal aid 
but whose income is not sufficient for them to proceed with litiga
tion without selling all that they have or reducing themselves to a 
state of penury? Broadly speaking, in any Welfare Stale which 
could afford to grant legal aid to such persons, such aid should be 
given. But a Welfare State may have other pressing problems, and 
the grant of legal aid to this class of persons, may enlarge the 
scope of the legal aid, and may cause a heavy strain on the coffers 
of the State. In countries where legal aid has not been developed, 
this step is not recommended, since the State should feel its way 
and find out how far it could give legal aid first to those who can
not afford any money at all to proceed with their litigation. It is 
only when that class is served the matter has to be considered as 
to whether the class envisaged earlier should be given legal aid.

28. When such legal aid is given, it is often called partial legal 
aid because the applicant is asked to contribute part of the expenses. 
The amount, that a person who receives partial aid. has to contribute 
has to be fixed on a sliding scale according to the income or capital 
of that person. This, again will vary from place to place and from 
State to State and is a matter that has to be regulated by some 
regulation which could easily be changed.

29. If the disposable income or disposable capital is above a 
particular ceiling limit, then no legal aid should be given to that 
person. But legal aid in serious criminal cases should be given to all 
citizens who cannot afford the services of a lawyer.

Prima facie case test

30. It is not sufficient for a person to establish that his means 
are such, that he should be given free legal aid. In a civil case, he 
should further show that he has a prima facie case, either to prose
cute or to defend an action. A Slate, a charitable institution or 
lawyers cannot be expected to give free legal aid or partial legal aid 
to persons who are engaged in vexatious litigation and whose

chances of success are remote. Hence, in addition to the means test, 
the prima facie test is to be applied in all civil cases. When it is 
stated that a person should have a prima facie case, ii is not meant 
that there should be certainty of success or even a high probability 
of winning the case. But a circumspect lawyer who examines the 
evidence, both documentary and oral available in a case, has to 
form a fair estimate as to whether a person has got a prima facie 
case either to defend or to proceed with an action. If such a case 
is established, then a person should get legal aid, provided of course 
he satisfies the other tests.

31. The prima facie test case cannot be applied with strictness 
in criminal cases. In criminal cases when a person is prosecuted it 
may not be possible to predict thc result of the case or to formu
late a defence. Further, in considering the grave consequences that 
would accrue to the person who is facing a grave criminal charge, 
thc Stale should often provide legal aid in all cases where a person 
is charged with serious offences.

32. Where a person is charged with a statutory offence or a 
minor offence, it is not necessary that free legal aid should be 
■m-n. unless some complexity of the law or fact makes a judicial 

officer to take the view that legal assistance is necessary in the in
terests of justice. In such cases, if a judicial officer who hears the 
case asks for assistance, a poor person should not be placed in a 
less advantageous position than a person who could afford to de
end himself and the necessary assistance should be given.

Test of reasonableness
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this test is applied. If the nature of the crime is such that a person 
will lose his life or liberty in thc event of a conviction, the test of 
reasonableness is easily satisfied.

Legal aid to juristic persons in countries which follow the Anglo- 
American system of jurisprudence

34. In Anglo-American jurisprudence and systems based on 
it. juristic persons are either corporations aggregate or corpora
tions sole. By corporations sole is meant certain public offices 
which are personified. Corporations aggregate consist of companies 
and other incorporated societies. In such systems the question as 
to whether legal aid should be given to juristic persons does not 
loom large. No question arises as to whether legal aid should be 
given to corporations sole. In dealing with corporations aggregate, 
their resources are such that normally no legal aid need be given. 
But in countries which follow the civil law system, certain founda
tions, charitable institutions are personified. In such cases, the 
question arises as to whether legal aid should be given to charitable 
institutions, scholarship foundations, hospitals, poor relief and 
parish authorities, etc. In the Netherlands, Luxemburg and Vene
zuela, legal aid has been granted to such institutions. In Argentina, 
anybody who wants to apply for the help of the court in charitable 
matters generally is given legal aid. The question as to whether 
legal aid should be given to juristic persons has been a disputed one 
among continental jurists and this dispute has found its echo in 
the various legislations of the world. A number of States, such 
as Brazil expressly state that juristic persons are not capable of re
ceiving legal aid. 35 36 37

35. The Polish States have refused to give legal aid to juristic 
persons. Dr. Cohn submits that in this respect the Polish States 
have obviously followed the opinion prevailing among the German 
processualist theoreticians, who have long unsuccessfully opposed 
the view of the German courts according to which juristic persons 
are excluded from the benefits of legal aid.

36. In England, the United States of America. Scotland and 
the Dominions, legal aid in favour of juristic persons have never 
been and perhaps probably for a long time, will not be considered 
seriously. It is submitted that this approach is a salutary one.

Are both parties entitled to legal aid?

37. The question as to whether legal aid should be granted to 
both parties, if each party satisfies the conditions under which such 
aid is given, is a vexed one.
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T-: Under the Italian Law, legal aid is never granted to both 
panics to an action. (Sec Italy. Royal Decree Concerning Free 
Lcgal t0 the Poor of December 20th, 1923: No. 3282. Article 
]V Sub-section 2 -L. 171». A few countries, however, grant legal 
aid to the defendant if it has already been granted to the plaintiff 
m th same action, provided lie satisfies thc conditions under which 
it is given. In such cases, a less exacting inquiry is held so far as 
L]le defendant is concerned. Thus, in Luxemburg and in Brazil the 
defendant is not required to show that his case is a causa probablis 
In countries where legal aid is given only to one person, one pro
ceeds on the assumption that both parties to an issue could not 
have a causa probablis. Dr. Cohn states that this is an erroneous 
view. He states as follows: (59 Law Quarterly Review p. 364) :

"It is quite possible dial both parties do, indeed, have a 
good cause. As long as witnesses have not been heard and 
their doubtful points of law have not been decided or a diffi
cult clause in the contract being authoritatively interpreted, it 
is quite possible that both parties have indeed a causa pro
bablis. Every day cases are brought before courts which coun
sel on each side must have believed that his client had a good 
cause. Equally unfounded is the restriction of legal aid to 
plaintiff only, which is distinctly found in a number of North 
American Stales. Thc poor defendants deserve protection nor 
less urgently than the poor plaintiffs."
39. While agreeing with Dr. Cohn on the desirability of grant

ing legal aid to both parries, if they satisfy the requirements and 
conditions of such aid, in practice, this question seldom arises. The 
certifying authority has to make up his mind one way or the other 
as to whether legal aid should be given to a person. But there 
ma- h ca -,., where both parties deserve legal aid. In such cases, 
there -mould be a requirement that in dealing with the merits of 
the case, the same certifying authority should look into the cases 
of both parties.

10. A numbei of countries provide that before a decision about 
ilk application ot the grant ot legal aid is made, both parties should 
be heaid and an attempt should be made to elicit the true facts as far 
as possible on thei statements and documents. Usually the certify
ing auffioiity tries to bring about a settlement after hearing both 
panic--. But should there be a requirement that in every case both 
p.ndi . should be heard before a certifying authority decides that 
E'a.d aid should be given to one party or the other or both, the grant 
of legal aid becomes dilatory and cumbersome. In English and Scot
tish law the opponent of both parties has to be informed of the grant
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of legal aid. This is done in the expectation that this will often prove 
a strong motive in favour of an amicable settlement of the dispute 
between the parties. But a majority of Slates require neither a hear
ing of both parties, nor a notification and allow thc application on 
an ex parte hearing.

41. In some countries a nominal fee is charged in all cases in 
which a poor litigant applicant wishes to submit a case for considera
tion. Although the sum may be small, it may be an incentive for a 
person not to bring frivolous claims in a court of law and ask for 
legal aid. Thc imposition of a small fee may deter a person from 
bringing actions in thc lower courts after picking up small quarrels 
and molesting people.

Legal aid to non-citizens and Stateless persons

42. In a country there will be not only citizens and the persons 
who belong to other Stales, but also the so-called “stateless” persons. 
Among thc foreigners who belong to other countries, some of them 
may be resident and others may be non-resident. Thc question arises 
whether legal aid should be granted to foreigners and stateless 
persons.

43. The class that has often been described as “Stateless” per
sons may be found in many countries. The treatment meted out to 
some of these stateless persons has ranged from equality to sub
human treatment and has led to international conflicts and disagree
ments in the world. Thc United Nations drew up a Convention con
taining a Charter of the Stateless Persons in New York on February 
28, 1954 [See U.N. Document A CONF. 2. 108'Art. 16(ii)l. These 
documents provide that each contracting country in which a stateless 
person or a refugee is habitually resident, as thc case may be, shall 
treat such persons as “a national in matters pertaining to access to 
courts, including legal assistance". Further, any State that claims to 
be one of thc civilized nations, should not deny legal aid to its state
less persons. It is submitted that legal aid should be granted to all 
stateless persons.

44. In dealing with foreigners, many countries have entered 
into conventions to grant reciprocal legal aid. Thus, England by 
April, 1953 had entered into some 20 legal aid conventions with 
foreign countries (Sec 97 Solicitors' Journal, p. 336). So far as the 
Asian countries are concerned, if is desirable that conventions should 
be entered into between the Member States to provide reciprocal 
legal aid. A draft convention on this matter is set out in the 
Appendix to this report to be adopted by the Member Countries.
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15 Among foreign nationals, a distinction has to be made 
between resident and non-resident nationals. In many countries, 
there are organisations which look after the interests of non-resi
dent foreign nationals. A few of thc organisations which cater for 
this class are: Acgious. organised by the Italian Red Cross: B’Rith 
Church World Service; Family Welfare Associations; Hebrew 
Immigrant Society; International Catholic Migration Commission; 
International Red Cross; International Social Services: Lutheran 
Refugee Service; St. Raphael's and some others.

46. Many non-govcrnmenlal organisations have considered 
this matter. In 1954, thc Committee on Legal Aid of the Inter
national Bar Association conducted a survey of legal aid facilities 
throughout the world. Thc results of this survey were published in 
a small booklet called “I.ittlewood Report” which was submitted 
at thc Monaco Conference. This Report disclosed that little or no 
difference was made in the service provided to citizens and non
citizens in the countries that provide legal aid, although in certain 
countries reciprocity of legal aid has been insisted upon.

17. Mr. Orison S. Maiden submitted a Paper to the Inter
national Bar Association at Oslo in 1956 on the “Ways and Means 
of Improving Legal Aid Facilities for Foreign Nationals. Whether 
Resident or Non-Resident”. After referring to the “Littlewood 
Report" in tlrs paper he said : —

“Where anv difference exists, it should be remedied as ex
peditiously as possible in the interests of international har
mony and goodwill.”

48. In 1950. Dr. Raphael Agababien of Iran submitted a 
Paper on “International Legal Assistance”. He strongly urged that 
legal assistance should be given to aliens through thc offices of the 
Red Cross. This matter was further discussed at the Fourth 
International Conference of the International Bar Association held 
al Madrid in 1952. At this Conference, it was resolved that “all 
member associations be urged to assist thc Committee of the 
International Red Cross in the attempt to see that legal aid and 
advice is provided to foreigners and stateless persons, sueh assis
tance to be provided through existing organisations.”

49. In England, legal aid has been made available not only 
to those resident in England and Wales irrespective of nationality 
but also to non-residents who require aid in the English courts. In 
the Case of Ammàr v. Ammar (1954) (2 All England Reporter, 
p. 365) legal aid was granted to a husband who lived in Cyprus to 
sue for divorce in the Scottish courts. Thc English Legal Aid Act



of 1949 places the foreign litigant on the same fooling as the resi
dent litigant in the matter of receiving legal aid. lienee, there 
should be no distinction between resident or non-resident foreign 
nationals in this matter.

50. There may be difficulties which a certifying authority 
may encounter in granting legal aid to foreign nationals. Under 
many systems of law, when a person is not resident in a country, 
he may have to give security of costs. A foreign national who asks 
for legal aid may not have thc necessary funds to grant security 
for costs. If the other party has to give security for costs, he should 
be relieved from such an obligation on grounds of equity and 
justice.

51. Another difficulty that would arise is to find out thc 
means of a foreign national. Information on this matter could be 
obtained through thc various diplomatic channels.

52. A set up of an International Legal Aid Association has 
been envisaged. A Committee has been appointed by the Inter
national Bar Association to furnish a Report on this matter. It 
will be of great interest to those who are interested in legal aid to 
read this Report when it is submitted. It may be that the Asian 
and African countries may not be in a position to launch expensive 
schemes in granting legal aid to foreign nationals in view of thc 
other pressing social problems in their countries. It is submitted 
that so far as these countries are concerned, conventions should 
be entered into on the basis of reciprocity. A draft convention on 
this matter is annexed as Appendix III.

Scheme to grant legal aid to nationals of Member States

53. It is submitted that a step in the right direction will be 
taken if thc Member Countries after entering into bilateral con
ventions to grant mutual legal aid to non-nationals set out a work
ing scheme. A scheme is suggested at the end of this Report.

The cases in which legal aid should be given

54. As legal aid cannot be rationed, in strict theory, in all 
cases, where a person satisfies the requirements of legal aid, such 
aid should be made available. But on grounds of economy, such 
a step would be detrimental to countries which have to spend large 
sums on other welfare schemes. Hence, those countries who do 
not have large sums of money to devote for legal aid purposes, 
should confine themselves in granting legal aid only to a limited 
class of cases. A distinction should be made between civil and

criminal cases. Under the term civil cases arc included not only 
civil litigation in courts but also those civil suits tried in statutory 
tribunals and criminal courts.

55. In civil matters legal aid should be given only to those 
types of cases where the poor and needy habitually figure, such as 
maintenance cases, divorce cases, cases involving the custody of 
infants, workmen’s compensation cases, action to obtain damages 
arising out of the wilful or negligent act of a person, action to 
recover wages, etc. For a start, legal aid may be given in these 
cases before a State launches on a more ambitious scheme.

56. In many countries, legal aid is refused in certain types 
of cases which arc fought out: merely for thc purpose of prestige 
or purification of public life than to obtain relief by way of actual 
compensation. Such cases arc defamation, slander, election peti
tions, cases where a member of the public files an action against a 
public officer for holding office without authority. These and other 
similar actions, although desirable, are still not of such urgency 
and importance as to deserve legal aid. Hence, many countries 
have refused legal aid in these types of cases. After excluding 
these cases where legal aid will not be granted, every country that 
starts a scheme of legal aid, is well advised to include in a sche
dule. which may be altered from time to time, the l>pes of cases 
in which legal aid should be given in civil matters.

57. In criminal matters, since thc liberty of the subject is 
involved, a more generous approach should be made. But there 
are certain types of criminal cases where a person is charged with 
a statutory offence which does not involve any term of imprison
ment if the person is found guilty. In such cases, legal aid is not 
necessary. In cases, which will end in incarceration, if thc person 
charged is convicted, legal aid should be granted. Here again, a 
country that starts legal aid for the first time, should be careful 
to grant it only in serious types of criminal cases as the grant of 
lc0al aid in all types of criminal cases may be cumbersome and 
expensive.

58. The question arises whether in criminal cases legal aid 
should be given at the earliest opportunity or only in thc trial court

c e the matter would be heard. Since it is of utmost importance 
at a person should have legal aid at the earliest opportunity, and 

since timely intervention by a legal expert may bring about the 
’I31"86 3 Pr*soncI an early stage, legal aid should be given

e very inception. Hence, many countries have provided that
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as soon as a person is arrested for an offence, he is entitled to 
legal aid.

59. In considering the types of cases in which legal aid 
should be granted, a State may vary its policy from time to time 
and it is advisable that in any legislation inaugurating a legal aid 
scheme, it should empower the State to pass regulations from time 
to time setting out thc types of cases in which legal aid will be 
granted. Once the scheme starts working, it may be possible to 
enlarge thc types of cases in which legal aid should be granted.

Who should recommend thc grant of legal aid?

60. One of the important matters in any legal scheme is the 
question as to who should constitute the authority to recommend 
the grant of legal aid. This question has been answered differently 
in different countries. Three systems may be recognized :

(a) The older system which is still in force in a large number 
of countries places the responsibility in the hands of professional 
body of lawyers. Thc organisations of thc lawyers on this matter 
are different in various countries. In some countries, such as Eng
land, Scotland and Rumania, the Advocates’ Association or a 
Committee consisting of lawyers has full power to decide about 
the grant of legal aid. In other countries such as Brazil. Belgium, 
France and Italy and in the Swiss Cantons, there is a special bureau 
with power to decide on thc applications for thc grant of free legal 
aid. In these bureaus, members of thc legal profession have a few 
seats. These bureaus arc in most cases arranged hierarchically. 
There arc bureaus attached to the inferior and superior courts, the 
trial court and to the Court of Appeal, and so on. An appeal lies 
from a division of a bureau attached to an inferior court to thc 
bureau attached to the superior court. These bureaus are. in fact, 
tribunals. In Belgium and France the bureaus consist exclusively 
of advocates.

(b) In England, there arc two bodies that function. In consi
dering the means of a person, a special committee determines this 
fact. On this committee, there arc laymen who arc interested in 
social service and who function along with lawyers. Further, the 
question as to whether a person has any merits to deserve legal 
aid is considered exclusively by professional bodies of lawyers.

In certain countries, lawyers and government officials function 
in such bureaus. In Italy, for example, the commission consists of 
a judge, an official of the Department of Public Prosecutions and 
a member of the Bar. In certain countries, the body consists only
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of lawyers. Thc advocates who are members of this commission 
arc in all cases chosen by their professional bodies.

(c) In certain countries thc decision for thc grant of legal 
aid lies with an administrative authority. Thus, in Denmark the 
President of the Police, in Iceland and in Norway thc Minister of 
Justice decides whether free legal aid is to be granted or not. This 
system has also been adopted in a number of Swiss Cantons.

61. In certain countries a curious mixture between tire first 
and thc third system is in force. Thus in Haity, a decision to grant 
or refuse legal aid lies with the Minister of Justice. Before giving 
a decision thc Minister has to be advised by a consultative com
mittee consisting of no less than 5 members, composed of the 
Government Commissioner, a Justice of thc Peace of thc Capital, 
and three advocates, who are appointed by the Minister. The 
Commissioner on his part has to hear Procurator-General so that 
thc apparatus dealing with thc applications of poor persons for 
legal aid is made complicated than that dealing with the claims 
itself.

62. But a large number of countries has adopted a third 
system in which thc court itself decides thc question whether or 
not legal aid should be granted. In an overwhelming majority of 
cases, the court which decides whether legal aid should be given or 
not is the same court which ultimately decides thc claim itself. 
1 lie decisions of the court in most cases are subject to an appeal.
This system has been adopted not only in a number of Continental 
States such as thc Netherlands, Germany, Austria, Czechoslovakia, 
Poland, most of the Swiss Cantons, Spain, Greece but also in a 
number of American States. This system has many disadvantages, 
in that it is a judge who has to do thc extra work. If in addition 
to his onerous duties he has also to decide whether legal aid should 
be granted oi not, undue strain is placed on his working capacity. 
Fuithcr, it is not quite desirable that the court that finally hears 
thc case should also consider the question whether legal aid should 
be granted to a deserving litigant. In considering this issue the 
court has to go into the merits of thc case. It is true no doubt 
that with the legal training a judge has, he will not be consciously 
influenced by whatever decisions he has arrived at at an ex parte 
healing when he is asked to decide the matter inter partes at the 
huai hearing, but in such cases it is difficult on psychological 
grounds to shed whatever views a judge has formed at the ex parte 
’earmg. Therefore, in the interests of justice, a person who consi-
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tiers whether a person has sufficient merits in his case to grant legal 
aid should not be the judge.

63. It has been suggested by many jurists who are interest
ed in legal aid. that there should only be one body who should 
decide both the question of means as well as the question whether 
a person who asks for legal aid has sufficient merits in his case. 
This is a very desirable suggestion that should be taken up serious
ly. If there are two bodies functioning independently on these 
two matters, legal aid will not only be delayed but it becomes ex
pensive to the State. It is also submitted that if there is only one 
body that decides both these matters, in such a body the majority 
of members should be lawyers as the body has to decide the ques
tion whether there arc sufficient merits in the case to warrant the 
grant of free legal aid. It is desirable that lay people should also 
find a place in it.

The organisation to recommend thc grant of legal aid

64. Thc form of organisation to grant legal aid may vary in 
different countries.. Without going into thc details of the organisa
tion, four main types could be recognised.

65. In certain countries, legal aid is granted only by private 
organisations who do not depend on government subsidies for help. 
Thus, there are many organisations in the United Slates of 
America which grant legal aid without getting any help from the 
Government. It may Lie difficult to find such organisations in 
other countries of thc world whose financial resources are meagre 
and do not compare favourably with those of the United States 
of America. Legal aid cannot be allowed to depend on private 
organisations.

66. There arc organisations started by lawyers throughout 
the various pails of the world. Thc burden of granting the 
services to help the poor falls heavily on thc lawyers. The legal 
profession is not merely a mercenary calling. During thc early 
Roman period, the service of the legal profession was given 
gratuitously. Later, though fees were charged by lawyers, the legal 
profession was still considered a vocation serving society. Many 
lawyers have recognised this obligation and founded many societies 
which grant legal aid to poor persons.

Who should grant legal aid?
67. Should the legal profession alone carry the burden of 

giving legal advice to those who need it? The answer to this 
question should be in the negative. Dr. Cohn says:

216 "Poverty is a social state which—apart from those cases 
where it is due to the fault or to thc special circumstances of 
an individual is the result of social conditions in whose 
creation and maintenance the whole of society partakes. 
Society itself acting through its self constituted agent, the 
State, should therefore find the means to alleviate it as far as 
possible. Legal aid is one of the means to alleviate the conse
quences of poverty. For this reason it should be a burden on 
the entire community, not on one individual group only'. In 
the same way as municipal schools are opened for those who 
cannot afford to send their children to schools where school 
fees have to be paid, in the same way as Public Health Offices, 
Fire Precaution Services, Police Forces, etc., arc available to 
supplement the efforts which every individual necessarily 
makes to preserve itself and property against illness, fire and 
fees, in the same way the State should supplement the efforts 
of the individual to stand up for his rights, the rights which 
the same State has granted to them."!

Gratuitous services by the legal profession
68. In many countries where the legal profession performs 

the duty of granting legal aid, free of charge, legal aid services have 
not been a success. Thus, in spite of the best efforts of the legal 
profession in England before the Rushcliffe Commission Report 
was implemented, and in spite of the earnest efforts on the part of 
the Indian lawyers, to grant legal aid free of charge, the system was 
a failure in both these places. The Report of the Rushcliffe Com
mission sets out the reasons why such a venture cannot be a 
success. Members of the legal profession are not all in affluent 
circumstances to grant legal aid. and spend their time in the 
.'ranting of free legal aid. thus depriving themselves of earning a 
livelihood from other sources. The most members of the legal 
profession could do is to give their services free, but legal aid does 
not consist merely of the grant of free services. As stated earlier, 
unless financial aid is given to a litigant to find the means to 
prépaie a case and also court fees are waived, legal aid cannot be 
a -uccess. Thc members of the legal profession after sacrificing 
their time and energy cannot be expected also to contribute 
towards these expenses.

69. In some countries ihe municipalities have taken upon 
themselves the obligation to grant legal aid to those who live with
in their limits. Thus, in Germany. Poland. Finland and some

l 59, Law Quarterly Review, p. 170.
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American towns, legal aid is organised and administered by muni
cipalities. On the question as to whether municipal corporations 
should be entrusted with the organisation of legal aid services, it 
would be apposite to quote a passage from the memorandum of 
the Association of Municipal Corporations submitted to the Rush
cliffe Commission. This memorandum stated as follows:

"We take the view that it is not the proper function of a local 
authority to supervise and act on behalf of individual rate
payers in private matters where the other rate-payers (who 
also contribute to the salaries of local authority) are concern
ed. In our opinion, the objections apply to State services as 
administered by officers directly paid and employed by the 
State."

“We consider that it would be disadvantageous if the close, 
confidential and privileged relationship which exists between 
solicitor and client should be replaced by the relationship of 
a member of the public towards the State or a municipal 
officer. Moreover, there is a considerable body of law in which 
the State and thc local authorities are concerned on the other 
side.”

70. It is submitted further, that legal aid should be kept 
away from party politics in municipalities. It is submitted that any 
legal aid scheme should not be entrusted to municipalities or local 
bodies.

State Subsidized Service by Lawyers
71. In some countries the administration and machinery of 

the legal aid is given over to a body of lawyers but the State gives 
an annual grant to this body in order that they may run the 
scheme. Such is thc scheme in England and Scotland. The Bhag- 
wati Commission recommended a similar scheme to be worked in 
Bombay. This scheme no doubt will work very well if the mem
bers of the legal profession organise themselves and consider legal 
aid as a service to the people. This system has many advantages 
over other systems if the person who asks for legal aid is given a 
choice of lawyers from a panel, and the members of the legal pro
fession realise their duties and responsibilities and enrol them
selves in this panel in large numbers. If this is done, legal aid will 
be a reality to the poor litigant. 72

72. In such an organisation thc lawyers cannot be expected 
to receive the normal fees which they coidd charge, if they were 
retained by private clients. They often receive something nominal

and this would enable the State to provide legal aid to a lai-, 
number of its citizens. The State, however, should relieve a poor 
litigant of court expenses and also should grant the necessarj 
expenses for him to prepare his ease such as expenses involved in 
summoning of witnesses, typing of briefs, preparing of plans, etc.

Public Defenders
73. In certain countries, legal aid in criminal cases is taken 

owr by the State and the scheme is run by officials who are employ 
ed b) the State. The persons who are appointed by the State to 
grant the aid. are known as ‘Public Defenders’. Three methods of 
supplying counsel to indigent prisoners are in use today. These 
are by assignment to private counsel, by assignment or reference 
to voluntary defenders or to Public Defenders. A method that is 
mostly used is to assign in court individual lawyers who are en- 
n listed with a particular case to defend indigent prisoners at the 
trial. This system obtains in many Asian and European countries 
Lawyers of experience do not ask or are not prepared to take 
assignments. Assignments are taken by lawyers who are juniors 
in the profession and who wish to obtain some experience in courts. 
The question arises whether inexperienced lawyers should be 
foisted on the public and entrusted with legal aid work. The 
appointment of an experienced lawyer, as a permanent official in 
each jurisdiction to grant legal aid to poor litigants, has been consi
dered an improvement on thc assignment system. The Committee 
ih.it was appointed to evaluate the legal aid systems in the United 
hiates of America, recommended that the appointment of a Public 
Defender would not be economical but would be desirable in cities 
"here the population is large.2

‘ The assigned counsel system does not operate satisfac- 
n V because, apart from the inexperience of the lawyers who are 

Pa^C S‘ve Sui’1' services, the volume of cases mav be too 
praeiises in em t0 tat^e A relatively small group of lawyers
to take u Mrn‘na* courts. and it is not possible for those lawyers 
ru nrn, i^ * C llL^ence °n a large scale of prisoners who are unable 

* me“s <" >h“ defence. Tl,e fee that la payable may
On the other^hanT''^ atlract the lawyers °f experience, 
'ive t0 lh>. StataiU ’ if tlle fees are increased, it may prove prohibi-

'estimation of atlvancemeni of knowledge in detection and 
E ’ ^*e Prosecuting counsel has become such a

1 E,“U • <- .a, ew , »
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specialist that the average practioner is no match for him. Hence, 
it is necessray to train somebody who himself would specialise in 
the defence of criminals. Usually an assignment is made only at 
the trial and it is too late for the assigned counsel to get instruc
tions in order to defend the prisoner who has been entrusted to 
him. In cases where the assigned counsel are not paid, they may 
not have the necessary incentive to work for their clients and do 
their best. On reviewing the position in America, the Committee 
that was appointed to consider the legal aid organisations in 
America, came to the view that public defenders are best suited 
to cities with large populations.

76. The Public Defender System, however, has been subject 
to severe criticism. Dr. Cohn states, as follows:

“In a few countries, most strangely enough all belonging to 
the Anglo-American group, the advocate assisting the poor 
persons is a public official. This solution has not received the 
approval of the majority of countries, and rightly so. It is 
essential that the advocate should be a member of a free pro
fession. This would guarantee its independence.”

"The prisoner who obtains legal aid, and is assisted by a Pub
lic Defender, may have a feeling that the Public Defender is 
also appointed by the State who is the other party to the 
litigation. He may feel that just as the Crown Advocate walks 
out of one room, another representative of the State is walk
ing out of another room to help him. He may. therefore, not 
have the confidence which he would have in a member of the 
free legal profession."’

Hence, there is much to be said against the Public Defender 
System but where the finances of the State would not permit the 
running of a legal aid scheme through the lawyers then there is 
no aternative but to appoint a public defender.

77. The public defender should be selected in such a way as 
to secure his tenure of office, otherwise he may be liable to be in
fluenced by others. In America, public defenders ari selected by 
the civil service or appointed by judges or in a few cases, selected 
by the people. The voluntary defenders are selected bv a Board 
of Directors of private organisations with which they are asso
ciated. Most opposition to the Public Defender Svstem s based 
on the fear that public defenders will not be independent, since thc 59
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salaries are paid by the government as in the case of prosecutor. 
But in actual practice, in America, most public defenders are as 
vigorous in defending their clients as are private counsel. The 
method of selecting the public defenders may have an important 
bearing on the quality of the professional independence of the 
defence.

78. An important compromise is being tested in one large 
city in America, where the cost Of the existing legal aid societies 
far the litigant defender service, is being covered by the payment 
of the County Treasury. The defender himself is subject to thc 
supervision by a Board of Directors of the Bar. The effectiveness 
of this system has to be evaluated after this system has worked for 
a number of years.

79. The advantages of the Public Defender System are as 
follows:

fit Such a system is more efficient and economical, espe
cially for larger cities.

(2) Adequate service can be provided for all indigent
prisoners.

(3) The prisoner can be furnished counsel with expert know
ledge in the criminal law and practice. This is not 
alwavs the case, if the appointment is made from the 
Bar generally.

(t) Certain procedural delays can be eliminated by the 
availability of thc public defender, and it is easier 
for him to prepare the case.

80. Taking the pros and cons of the Public Defender System 
in criminal cases, it is both cheaper and less expensive for a Stale

appoint public defenders in large cities. Here again, this cannot 
In' a universal rule that can be applied in all cases. If the members 

the Bar of any particular country are prepared to grant legal aid. 
tlien they may be able to appoint special public defenders from 
^e't panel of lawyers who will be specialists in criminal law and
Procedure.

Machinery for legal aid

Rl- In order that legal aid may be granted effectively, it is 
cessary that a country should be divided into areas and each 

. should be administered by a special body of persons. In Eng- 
tered Ccmntry is divided into twelve areas, each area is adminis- 

hy an Area Committee consisting of 16 members—12
59, Law Quarwrly Review, p. 368.
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practising solicitors and 4 piactisino Da Committee has
Pare a number of Local Commtttee, Each^ is reSp0ns-

secretarial staff at Headquarter. hin its 0wn area, and
We for the administrate of ^ -he appeals from the
in Particular, it is ^“XaMrounds by Local Committees 
refusals to grant cert.ficates on ^ for certificates, to con-
within its area and to colder .PPj^ tQ prepare and maintain 
duct proceedings m the App prepared to work under
panels of Barristers and «ücitors as regards payment to
the scheme, and to deal with an 4
barristers and solicitors for such wor . other hand,

82. The duties of the L°Cal C° pl7cadons for legal aid other 
are limited to theAppellate Courts and the tssue 
than the applications t -
« C,Vi' A“ C"tito"S- „hok svstem. .cans

8, The U. o( solicitors »d
through the Legal Aid Co considers matters of m.ior
barristers »ho are dc“!d; to ,he Area Committee m con-
policy. gives advice and assmhm ,nd secure umformity
nection with numerous proble pre„ises for the**”'»»-
S',ns under itscontroi,he centra,

accounting machinery. . le.al aid
oiKiiitv of working the le^,

84. In England, the resp°n - reccives an annual grant 
scheme i,8>ven to the Law ^ y^the ^ of granting 
from the State, but in, co"ntr^ itsclf. a different set-up has to 
legal aid is taken upon by the b ^ divided int0 a numoer
be envisaged. Still the country ^ in an efficient mam
of areas lor thc purposes of gra = Aid Bureaus should
I n such cases, tt » is preferable if these
he established hy the State m each • ^ ^ to ,
hureans ate to erect a room or two hv
It would not cost the Sta court premises. Thi
“ ■ nf ,e bU“f'ptse when compared with the other
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a

overhead charges that ttreSt^ ^ ^ Thesc offices should be

isations are 
opened at regular

financed to do this w
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charge ot somee official who
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legal aid

applications. •<* recommending led»
to the determining autnor. y
aid.
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85. Legal aid in many countries have failed, because legal aid 
bureaus with regular hours of office work were not established. 
The establishment of such legal aid bureaus is a pic-requisite to 
the running of an efficient scheme of legal aid. Such bureaus must 
be within the easy reach of every litigant and should be situated in 
such a way that considering the means of communications avail
able in a country, a litigant should be in a position to reach this 
office with expedition and the least expense. It is also suggested 
that those who man the Legal Aid Bureaus should be specialists 
and there should be a special grade of officers known as Legal Aid 
Officers who will be selected according to their qualifications and 
efficiency. These officers, by passage of time, will obtain the 
necessary experience and efficiency to run legal aid centres. These 
officers should also maintain a record of the decisions of the deter
mining authority, carry' out all correspondence and maintain 
accounts It is suggested that where legal aid is granted by the 
Government with the aid of the Bar, the lawyers should assist the 
State by actually appearing in cases or by giving advice. Payment 
has to be made to them for such services. They should apply to 
the Legal Aid Bureau for payment and the payment should be 
made on presentation of proper vouchers from the Legal Aid 
Fund.

Legal Aid Fund

86. Ii is also suggested that a separate fund known as the 
‘Legal Aid Fund' should be created by statute, and such fund 
should be under the control of a responsible officer, preferably the 
Minister of Justice w'ho will be responsible to the Parliament of 
his country. The funds should be constituted of contributions 
from the Central Government, donations from Local Bodies, chari
table institutions, individuals, .associations, costs recovered in aided 
cases, etc. In order to encourage donations, it is suggested that 
such donations should he declared free of income tax. Further 
sources to augment this fund should be investigated, and if money 
could come from such sources, every effort should be given to fill 
the coffers of the Legal Aid Fund.

Publicity
87. In many countries where legal aid organisations have 

been set up. they have proved failure because of the lack of ade
quate publicity. It is futile to establish Legal Aid Bureaus, when 
thc public do not know of their existence and the services they 
provide. Hence, in countries where legal aid has been a success, 
adequate publicity' has been given to the fact that Legal Aid
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Bureaus exist in the near vicinity. In America, the existence of 
Legal Aid Bureaus are publicised not only through periodicals, 
papers and thc radio but also by pamphlets which are distributed 
to the public. In the United States even dramatic productions are 
based on the actual cases before the legal aid organisations and 
are sometimes nationally televised. These programmes are arrang
ed by the National Legal Aid Association with the object of 
acquainting the public with the legal aid services available to per
sons of very limited means.’

88. The least requirement lor giving publicity to a Legal Aid 
Bureau is to affix a name board to the office. It is suggested that 
there should be advertisements in the Press at regular intervals 
apprising the people of the various centres where Legal Aid Bureaus 
are situated. It would also be helpful if the names and addresses 
ot such bureaus are displayed outside every legal aid office. Leaflets 
containing inlormation as to the services available and the wisdom 
ot taking advice in time before one goes to court, should be freely 
made available at such centres and other public places such as 
post offices, police stations, court houses, kacheries and the 
remand prisons. It is also suggested that in every summons, 
warrant or other process that are issued from thc court, there must 
be appended a statement in the language of the country, the loca
tion ot the nearest Legal Aid Bureau.

Legal Aid Certificates

89. When an applicant satisfies thc test that would enable
him to obtain legal aid, he should be given a legal aid certificate
issued bv the Bureau duly signed by the officer in charge. Once the 
certifying authority has approved an application for legal aid, the 
applicant must be notified of the decision by a form which offers 
him thc certificate and gives him tnc inlormation necessary to 
enable him to decide whether or not he wishes to proceed on the 
terms and conditions offered to him by the determining authority. 
The applicant must be given a certain length of time in order that
he may make up his mind, whether to accept or riot the terms and
conditions set out in the legal aid certificates. If thc applicant 
notifies his acceptance, the officer in charge ot the Legal Aid Bureau 
would gel in touch with the organisation that is responsible for the 
appointment ot a lawyer to aid him in his litigation.

90. In some countries, from the decision of the determining 
authority granting or refusing legal aid. an appeal is given to a

’ American Bar Association Journal, May. tVil.

higher authority. Indeed ii would be a desirable thing if such an 
organisation could be set up. but oltcn the setting up of such 
organisations would prove to be not only expensive but its effect 
would be dilatory and may defeat the ends of justice. Each coun
try will have to consider whether an appeal should be granted from 
the decision ol the certifying committee to a higher authority or not.

Amendments to Certificates
91. After legal aid is granted, there may be eases where the 

financial circumstances of the assisted person may improve to such 
an extent that he should not be entitled to free legal aid any more.
It should, therefore, be open to his opponent or to any other person 
to show that the applicant's circumstances have improved since the 
grant of thc certificate. If the determining authority is satisfied 
that the applicant's means have improved to such an extent that 
he would not be entitled to legal aid, an order should be made 
declaring the certificate inoperative as from that date. The certi
ficate will also be amended to show the changed circumstances. 
Further, it may be amended to show that there has been an exten
sion or limitation of its duration according to the circumstances of 
the case. A certificate should be operative only for a short period 
of time in the first instance and pow'er should be given to the deter
mining authority to extend the period from lime to time.

92. In many countries the following grounds have been 
considered to he sufficient for the withdrawal of facilities:

(a) where the assisted person so requests;
(b) where the disposable income or the disposable capital

increases above a ceiling limit:
(cl where the assisted person's solicitor or counsel has given 

up rhe case and the determining authority is satisfied 
that counsel was justified in so doing by reason 
either of his being required to conduct the case in 
a manner which may be unreasonable or likely to 
lead to unjustifiable expense;

(d) where there is wilful failure on the part of thc assisted
person to supply information;

(e) where false statements arc knowingly made by the
assisted person in regard to the case:

(f) where there is any act of commission or omission on the
part of the assisted person which in the opinion of 
the determining authority disentitles the person to 
any further aid;
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(g) where it subsequently transpires that a person has 
applied for and obtained the certificate on grounds 
which he knows were false.

Effect of Discharge or Revocation of Certificates

93. The effect of the discharge of a certificate will depend on 
the grounds on which such discharge takes place. If a certificate 
is discharged because a false statement has been made ia obtaining 
the grant of such a certificate, then all costs incurred up to that 
time will have to be recovered as a fine, since one cannot place a 
premium on fraud. But if the discharge took place on the ground 
that the financial means have improved or that counsel had to give 
up the case as a result of an unreasonable request on the part of 
a legally-aided person to conduct a case in such a manner so as to 
incur needless expenditure, then any costs recovered un to that 
date should not be claimed. Where a certificate has been revoked 
on the ground that thc assisted person obtained it by wilful sup
pression of facts or wilful mis-statements, he should be treated as 
a person who was not entitled to legal aid ab initio. Hence, in such 
a case, in addition to any penalty which may be imposed, such an 
applicant should be made liable to pay the full amount of the costs 
incurred on his behalf.

Emergency Certificates

94. Sometimes it may be necessary for an emergency certi
ficate to be granted to a person who applies for legal aid. The 
grant of a regular certificate for legal aid involves time, but there 
may be cases of urgency where if legal aid is not given in time, the 
ends of justice will be defeated. Such will be thc case where, for 
example, an injunction is asked for or against a party on frivolous 
grounds, and the parly is too poor to employ a lawyer and asks for 
legal aid to resist such an application. Hence, the grant of emer
gency certificates may become necessary in certain types of cases. 
In such cases, the question arises as to whether these certificates 
should be recommended by the same determining authority or 
whether it should be left to the court that hears the action to grant 
an emergency certificate which will remain in operation till a 
permanent certificate replaces it. There should also be provision 
m an emergency certificate that in the event of a d'.seoverv of any 
fact which necessitates the refusal of a legal aid certificate, the 
emergency certificate should cease to have any effect on the deter
mining authority’s finding.

93. In criminal cases the grant of legal air! certificates may 
prove not only dilatory but also may defeat Lite ends of justice.

»

Hence, it is suggested that in serious types of cases, such as murder 
etc., where thc magistrate proceeds to the spot and holds a preli
minary inquiry, the suspect who is in custody should be informed 
that he has a right to employ a lawyer and all cross-examination of 
the witnesses who arc examined should not be proceeded with till 
the prisoner is in a position to find a lawyer under the legal aid

scheme.
Obligations of the Legal Aid Profession in Legally Aided Cases

96. Apart from thc legal obligation that arises between the 
client and the solicitor, there may be special obligations which a 
lawyer owes to the legally aided person as well as to the panel that 
appoints him in legally aided cases. It is not necessary to discuss 
the relationship between the lawyer and client as this is well known 
in legal systems. The lawyer is under a duty to maintain strict 
confidence. Under many systems of law, communications issued to 
lawyers by clients are privileged. It is also the duty of the lawyer 
to follow the cannons of conduct set up by the professional body 
to which he belongs. Apart from these duties, a counsel who 
undertakes the duty of appearing for a legally aided person, should 
have the following duties: .

(a) make such reports as may be required by the relevant
. committee on the progress and disposal of the case;

(b) set out the reasons for giving up, or refusing to take up
a case assigned to him;

<C) draft a petition of appeal and sending of a report to the 
determining authority as to whether there is or is 
not an arguable case;

(tli not decline to appear in a case, except for good reasons.

97. The interests of the legally aided litigant should be suffi
ciently safeguarded so that his proctor or advocate should not 
abandon the case without good reason. It should not be permis
sible for a proctor or advocate to accept an assignment and then 
abandon the case entrusted to him in favour of the other retainers. 
There are cases, however, where a counsel who appears tn a legally 
aided case, may not be in a position to appear in the case. In such 
eases he should, at the earliest available opportunity, hand over the

alternative arrangements could be made. It should also be per
missible for a counsel who has appeared in a legally aided case to 
withdraw from thc case if the litigant is unreasonable in his de
mands regarding the conduct of the case. Since such an applicant
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has thc unlimited resources of the State or some charitable organ
isation to conduct his case, he may become unreasonable and bring 
pressure on the lawyer to protract thc proceedings of the case un
duly or to incur unnecessary expenditure. In such cases, it is the 
duty of the lawyer towards the State as well as towards his pro
fession. to refuse to go on with the case. It is also most undesir
able that a lawyer who has been assigned legal aid work, should 
try to either obtain payment or presents from the legally aided 
person. This would lead to abuses which would render not only 
the grant of legal aid nugatory but also encourage corrupt practices. 
Hence, there should be a provision that any lawyer who is given 
legal aid work under the Legal Aid Scheme, should only be paid 
out of legal aid funds by the proper authorities. Further, he 
should be prohibited from receiving any monetary or other gifts 
for his services.

Resignation from Panel

98. A member of a panel may at any time think it fit to resign 
from thc panel. In such a case, he should send a written application 
;o the authority that maintains the panel. However, the lawyer who 
resigns should continue to act in those cases which have already been 
assigned to him, otherwise it mav be possible for any lawyer to give 
up a case entrusted to him under a legal aid scheme and appear 
in a more lucrative case. There should be nothing to prevent a 
lawyer from reconsidering his decision resigning from the panel 
and applying to rejoin thc panel.

Exclusion from the Panel

99. In many countries, there are provisions which set out 
grounds or reasons which would enable an authority to exclude 
persons from the panel of lawyers who could be assigned legal aid 
work. It is necessary that there should be a ‘Panel Complaints 
Tribunal’. This tribunal should have jurisdiction to inquire into 
the omissions and commissions alleged against a lawyer who has 
been assigned a job of work by the legal aid authorities. Such 
panels exist in F.ngland and other places. If, after hearing evi
dence. the panel is satisfied that a lawyer who has been assigned 
legal aid work, has either neglected his work or is guilty of any 
misconduct, then it should be at liberty to expunge the name of 
the lawyer from the panel. If he is guilty of misconduct involving 
professional integrity, the Panel Complaints Tribunal should be in 
a position to report the matter to the proper authority.
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Measures to render justice inexpensive

100. If definite measures are taken in a country to render 
justice less expensive, it will facilitate the grant of legal aid. This 
may he done by thc simplification of thc procedure both in cix il 
and criminal cases which will enable the courts to grant speedy 
and efficient justice. This could also be achieved by the appoint
ment of Conciliation Boards which will have jurisdiction to settle 
minor and trivial disputes between parties. It is a matter of com
mon experience, that trivial disputes often lead to serious crimes or 
may lead to expensive civil litigation. Hence, if these matters are 
settled in a reasonable way by an independent body consisting of 
persons who are appointed for their integrity and ability as mem
bers of the Conciliation Board, il may be possible to settle the 
differences between the parties, and the parties may not thereafter 
go to courts. Such Conciliation Boards have been working satis
factorily in various parts of the world. But in considering the 
constitution of these Conciliation Boards, very great care must be 
taken that proper people are appointed as members of this board. 
Often people with political propensities or corrupt people, may 
creep into such boards and there may be maladministration by the 
board, and the ends of justice will not be served. Such hoards, if 
properly constituted may act as a sieve to hold up unnecessary liti
gation and thus enable thc courts to deal only with serious civil 
disputes and offences.

101. In certain countries thc law Is uncertain. Many con
tinental countries have partially solved this problem by thc 
codification of their laws, but codification alone will not solve the 
uncertainty of the law. In many countries, therefore, a scheme 
has been devised that there should be a revision of the code after 
a passage of years. It is of the utmost importance for the speedy 
administration of justice that the law must not only he certain 
but should be known. Hence the codification of the law is a right 
step that would help the poor litigant to obtain justice in courts.

Legal advice
102. The question as to whether legal advice should precede 

legal aid or vice versa is a controversial one. In England, the 
Rushcliffe Commission recommended a scheme to provide Ie-ta! 
advice at a nominal cost, hut the State has deferred this matter for 
some time. The Law Society of England, however, has inaugurated 
a legal ad', ice scheme in 1949 hut in view of the high cost involved, 
it is engaged in preparing a new legal advice scheme somewhat 
different to that planned in 1949.
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103. If a person knows beforehand his rights and duties, he 
mav be reasonable enough not to launch on expensive litigation or 
even to defend a just claim which has been brought against him. 
Hence, it is of the utmost importance that he should obtain proper 
and competent legal advice on any matter in which he is involved 
at the earliest opportunity.

104. Law is a specialised subject, and it is essential that poor 
litigants should obtain legal advice on legal matters. In many 
countries, the legal advice is granted voluntarily by the Bar Asso
ciation. This is a commendable step, but a State cannot com
placently look on and say that there are others who are prepared 
to give legal advice and thus shirk the primary responsibility which 
is cast on it to grant legal advice tq those who require it. The laws 
are created by the State and the poor litigant is not responsible for 
the complexities and uncertainties of the law. If a State passes a 
law, it is also thc bounden duty to explain the intricacies of the 
law to its citizens. It is suggested that a properly constituted legal 
advice scheme financed by the State should be made available to all 
poor litigants. Experience has shown that if a legal advice scheme 
is properly inaugurated and worked, the number of institutions of 
cases will be greatly diminished. This may prevent even serious 
crimes being committed. It is suggested lhat a legal advice scheme 
should precede a legal aid scheme.

105. In many countries, the applicant is asked to pay nomi
nal sum in order that he may obtain legal advice. This is a very 
salutary provision because it may prevent a person from rushing 
to a legal aid bureau and asking for advice on trivial matters. Some
times legal advice may not be sufficient and it may be necessary 
to draft correspondence or to draft pleadings, etc. It is suggested 
that the drafting of legal correspondence should be part and parcel 
of the work of thc Legal Advice Committee but in dealing with the 
drafting of pleadings, as this forms part of thc court work, it can 
onh be entrusted to a lawyer who can appear in courts and if a 
legal aid service is not provided for in a country, it may not be 
possible to perform this service to an applicant.

A scheme to grant legal aid to nationals of the Member States 
in another Member State

Without resorting to the expediency of establishing an Inter
national Legal Aid Organisation a simple machinery could be de
viled by which one Member State of this Committee can give legal 
aid to the nationals of another State in deserving cases.
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of each country. The Ministry of each cou y „f
applications for legal aid from a 00^^ is ^ the^ ^

another Member State. n re>.eip state of which
to will send the application^, the Mm.st.y_ of^ ^

the applicant is a nationa hether the applicant
inquiries as to the applicant’s means and whe
has exhausted any remedy in h.s count,y, etc.

The Ministry of justice of the country to which ^ applicant

belongs shall then forward the and
try of Justice °f thLr to the legal aid organisation, if any
the latter snail tefer the ma Jf there is n0 legal aid
who will take up the matter a should appoint a
organisation in the cou . . recommend
M. who will inquire into ,hc TOomm,,nded
Who,her 1®1 »Hl shoohl b= *■-«" “ ^ , aid orqanisa.ioo
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should be given.

The scheme se, ou. is only mean. .0 apply

::
conviction will end in incarceration.

In civil matters, if there Is a provision of law that a person 
should deposit security either to bring or defend an 
requirement should be waived if a determining at - ^
that the merits of the case and the means of *e apphe be

that he should be given legal aid. c same ° defend an
extended to nationals of the State when the, bnu 
action against a foreign national who is S-n lc,al ac

If an applicant is successful in recovered out of
erred by thc State granting legal aid j ^ lui„alion. To ensure
the costs awarded to him or i -w mi - litigation should be

, ,u -, nxnenses incurred m psuch recovery the cx. fruits of UHgalton.
made a first charge on the costs
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In order to work this scheme, it is necessary to establish in 
each ot the Member States of this Committee, some form of legal 
aid service. The necessity of establishing such a service has already 
been stressed.

For this scheme to work satisfactorily the mode in whicn a 
non-national who wishes to seek legal aid should be duly publish' 
ed and all Embassies in that country should be furnished with the 
necessary information.

Tt is submitted that should the Member States enter into a 
covenant to give legal aid to the nationals of one another, then a 
sub-committee should be appointed to draw up the details of the 
scheme.

APPENDIX 1

I. (a) HISTORY OF LEGAL AID IN ENGLAND

During the early period, there appears to have been no organ
ized form of legal aid in England. Small concessions were made in 
favour of poor persons in the reign of Henry I. One of the con
cessions was that a suitor who had to give security was exempted 
from this obligation if he did not have sufficient means. Another 
cencession that was granted to the poor was the admission of 
ecclesiastical lawyers in the temporal courts whenever they pleaded 
to a poor person's cause. The Magna Carta, the Englishman's 
charter of liberty, states as follows:

“To none will we sell, to none will, U'e deny, to none will w'C
delay right or justice".

Although this promise was held to the poor, the terms of it were 
not implemented but only observed in its breach. Thc utter neg
lect of the poor led many jurists to quip: Garney Champion, in
his work entitled "Justice to the Poor in England”, ironically added 
an appendix to his book, a draft bill to repeal the section of the 
Magna Carta, in so far as only poor persons wrere concerned.

In the reign of Henry III a change was made in the Chancery- 
Courts by which poor persons could obtain speedier and cheaper 
justice. The Common Law Courts had powrcr to issue writs and 
hear cases of needy suitors w thout fees. Tn 1494. the Special Statute 
of Henry VIH was passed which dealt with proceedings in forma 
pauperis. In 1531, a further enactment was passed (23. Henry 
VIII, Chapter 15). which provided that “if the matter shall fall out 
against the plaintiff, he shall be punished with whipping and 
pillory".

This was intended as a safeguard aga.nst persons who ven
tured on vexatious litigation. Further, only the plaintiff was 
allowed to proceed in forma pauperis, as this procedure was not 
available to the defendant. In spite of this drastic safeguard, 
vexatious litigation increased. In 1774. tins drastic provision 
against vexatious litigation was replaced by counsel's certificate a> 
to the merits of the case. Yet this did not solve thc difficulty ot 
the increase in vexatious litigation. This Statute did not apply to 
the charter report where plaintiff and defendant w'ere permitted to 
avail themselves of the forma pauperis procedure.
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In 1883. the Statute of Henry VIII was repealed and Rules of 
Court were passed regulating procedure in forma pauperis in the 
High Court. Although before 1883 a poor person whose worth 
was no more than £5, could obtain relief, after this period the 
amount was increased to £25. In 1914, only 88 petitions were 
presented in this way.

This and other restrictive qualifications led to the establish
ment and growth of the Poor Man's Lawyer. This was inaugurated 
and maintained by social workers. The first of these appeared in 
the University Settlements in the East End of London, and in 1890 
at Tonybee Hall, London. The movement spread like a craze. The 
Poor Man's Lawyer was sponsored by a band of social workers 
whose aim was to help the people to gain their legal rights with the 
aid of those lawyers who believed in charity. In the post war 
years, many more centres were opened. In 1928. there were as 
many as 27 non-political centres in London granting legal aid. But 
there was no uniformity in their organisation or the type of services 
they provided. This movement was also greatly^ helped by another 
organisation named after the famous jurist Bentham. The Bentham 
Committee, a voluntary organisation was formed in 1931. to sup
ply such needs as legal advisers, to co-ordinate the activities of the 
various legal aid centres affiliated to it, and to ensure that correct 
professional standards were observed. The Bentham Committee 
maintained their quota of lawyers willing to advise and undertake 
work in the county courts. The Secretary who was a full-time paid 
officer investigated the means of the applicant and examined the 
merits of his case. If he was satisfied, he would send the case to 
one of the Committee's 45 honorary solicitors, who then proceeded 
to handle it gratuitously. If the solicitor so desired, one of the 
Committee's 60 honorary counsels could be allotted for purposes 
of legal opinions, pleadings and other help in the courts. If the 
applicant was too poor to pay court fees, the Committee provided 
the fees. Thc activities of the Committee were limited to thc 
London a ea for financial and practical reasons. >

In 1913. it became apparent that the 1883 Rules needed a 
complete overhaul. Side by .Vide of the Poor Man's Lawyer grew a 
number of organisations started by speculative lawyers who stipu
lated that any damages recovered should be split fifty-fifty as 
between them and thc client. These lawyers were derisively called 
“ambulance chasers". The mushroom growth of thi - parasitical 
group, and the lack of uniformity of the rules observed by the 
various centres, led to the Law Society summoning a conference of

1 Sec J. Mervyn Jonc Free Legal Advice in England and Wales.
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Poor Man's Lawyers in I’"- c_ t had to establish (a) that
1914.2 Under those rules, the app ^ defcnce (b) that his means
he had a reasonable cause of^acn mattcr Qf the action.
did not exceed £50 e3ccludm; fQ each nf the three Divisions 
Prescribed officers ,ication was made to the appropriate
of the High Court referred it to a solicitor who
prescribed solicitors kept by him. The reporting
was taken from the means of the applicant and exa-
solicitor made mqumes CQurt ^ rccdving the solicitor’s
mined the men1 of >s ^ assign t0 the applicant, counsel
ancTsolicUor^from the list of members of the Bar willing to act. A 
person to whom a certificate was granted was not required to Pa 
court fees or any costs to the other side. Neither was he alio e 
to recover any costs. But the counsel or solicitor assigned in th 
wav was permitted to receive any fees by way of remuneration 
from his clients. This scheme, however, did not provide for the 
•payment of out of pocket expenses incurred in the conduct of 
action of lawyers and this was one of the defects of this system.

The situation was examined anew in 1919 by a Committee 
presided over by Mr. Justice P. W. Lawrence. In 1919. the 
societies granting legal aid worked so badly that Lord Portland 
thought necessary to appoint this Commission. This Commission 
which was appointed on 7th April. 1925, was authorised to inquire 
what facilities existe.) for granting to poo-- persons legal advice in 
regard to their litigation, whether civil or criminal and to report 
what, if any. further steps should be taken in respect of these 
matters. After hearing the evidence, they submitted their hnal 
report on the 2nd January . 1928. In their first report they dealt 
with questions that arose regarding criminal cases hv expressly 
excluding from inquiring into the question whether a person should 
be given legal aid facilities in the higher courts. In dealing with 
legal advice, this Commission recommended that the evidence 
before them confirmed the view that in most of these cases, the 
solicitors were willing to do their work on terms wnich would oc 
within the reach of the poor clients. After estimating the invalu
able services rendered by the legal profession in England who were 
motivated by the higher social standards and ideas, the Commis
sion said that thev would appeal to the Law Society to establish 
Poor Man’s Lawvers where they did not exist at the time. They 
also condemned the practice of some Legal Aid Societies which 
were abusing the privileges and were trying to get the work by un-

2 R.S.C. Order XVI. Rvd« 22 to 31 D.
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desirable means. Thev said in their report that the only permanent 
and more satisfactory remedy would be the ousting of undesirable 
societies by tine steady spread of the legal aid societies of the 
genuine type,’ They also expressed the view that in the county 
courts. legal aid was not necessary, as a large proportion of cases 
which came up before these courts was so simple in character that 
thc judge was able to ascertain the ultimate results of the case and 
do justice. The report further stated that the success of any 
scheme of granting legal aid would depend on the barristers and 
solicitors in the branch of thc legal profession, and that they did 
not want to add to the onerous duties which were already imposed 
on them by the Poor Person's Rules in the High Court.

Although the Commissioners conceded that the failure to give 
legal aid would amount to a denial of justice, yet they said that 
such cases were far and few, having regard to thc ass.stance given 
to the poor by trade unions and the voluntary grants of its societies 
and agencies. They urged the necessity of both branches of the 
legal profession in doing voluntary work on legal aid. They re
jected the contention put forward by certain witnesses who gave 
evidence before them that Legal Aid Societies should be organised 
by municipalities or bv the State. In the course of oath they stated 
as' follows:

“We think that it would be disadvantageous for the legal 
profession and still more disadvantageous to persons who re
quire legal aid and assistance from the legal profession if there 
was substituted for thc relationship at present existing between 
solicitor and the client relationship of a member of the pub
lic and the State or a municipal official. Very grave diffi
culties would also inevitably arise in practice but as we are 
opposed to general principles in this scheme, we do not think 
it worthwhile to discuss these diffieullies in detail.”

Spurred by the recommendations and admonitions given by 
the Report on the Lawrence Commission, the Law Society for the 
first time stepped in and did work in collaboration with autono
mous bodies such as the Professional Law Societies which had 
been set up for Poor Persons Committees throughout Hngland 
and Wales. The barristers and solicitors who acted for poor per
sons as volunteers in ordinary cases were only given out of pocket 
expenses. These expenses were met out of the deposit which was 
required by every applicant for admission by way as a poor person.

2 Sec Report of tlie Committee on Legal Aid, Final Report, 28 Cmd. 3016. 
para 1 1.
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Although provision was made to grant legal aid for the poor, no 
provision at all was made for those with limited means who could 
not provide all the expenses provided for litigation. The war of 
1939-1945 had a marked effect on thc efficacy on the poor person's 
scheme. Unemployment disappeared and the number of poor 
persons dwindled. Although there were no longer really the poor 
people, yet there were people who were too poor to litigate at their 
own expense. The number of those who needed relief in Magis
trate's Courts increased, and they were left without any sort of 
assistance. Thc assignments of barristers and solicitors were de
pleted as many of them were called to join the services. Those 
who were left behind were no longer young and could ill-afford to 
volunteer and conduct out of their limited resources the cases of 
the ever increasing number of poor persons. The scheme was in 
imminent danger of a breakdown. In 1940, the situation became 
acute, and had an adverse effect on the morale of the fighting 
forces. War had brought about a number of broken marriages, 
and there were no facilities to enable those who sought relief in 
court, to defend or bring matrimonial actions. The ranks of the 
lawyers became seriously depleted as a result of the members being 
called to perform war services. To meet the exigencies of thc 
situation, a Royal Commission was appointed under the Chairman
ship of Lord Rushcliffe. This Commission heard evidence and sent 
in their Report.

Rushcliffe Commission

In 1944 Viscount Simon, Lord Chancellor of the War-time 
Coalition Government, set up a Committee under the chairman
ship of Lord Rushcliffe to inquire into among other things 
the existing facilities for legal aid in civil proceedings and to make 
recommendations for modifying and improving them. The Law 
Society itself had been anticipating the need for reform, and from 
1944 had worked on a scheme which was ready for presentation 
to the Rushcliffe Commission when it sought evidence through 
thc law societies. The Rushcliffe Commission adopted with little 
variation the recommendations of the scheme adumbrated liy the 
Law Society. The recommendations made a new approach and 
was based upon the following main principles:

(U That legal aid should be available in all courts.
(2) That those who were normally classed as poor and those 

who could not pay anything should receive legal 
aid free and even those who could afford to contri-
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bute something but who could not pay for thc 
whole case should receive legal aid.

(3) That the net cost should be borne by thc State but the 
scheme itself should not be administered by any 
department of State or law authority but by the 
legal profession answerable to thc Lord Chancellor.

(!) That the means of the applicant for legal aid. and thc 
merits of his case should not be investigated as 
hitherto by the same body but the National Assis
tance Board should investigate the means, the Com- *
mittee of Lawyers should investigate thc merits.

(it Barristers and solicitors undertaking work under thc 
scheme should be adequately remunerated.

(6) The expression ‘poor person’ should be abolished and 
those who obtain help from the new scheme should 
be known as ‘assisted persons’.

The Report was presented by the Lord Chancellor to Parlia
ment in May 1945, and to implement the recommendations of this 
Report the Legal Advice Act of 1949 was passed by Parliament.
This Act contained provisions by which rules could be made for 
working the scheme In view of its importance a summary is given 
of this Acf

Scope of the Act The Legal Aid and Advice Act makes legal 
aid available in all courts dealing with civil 

proceedings in England and Wales. It does not extend its scope to 
administrative tribunals or to tribunals relating to professional 
discipline. It applies not only to criminal matters in appeals in 
courts of quarter session but also to applications for orders of 
mandamus, prohibitory notices in criminal matters and divisional 
matters on all appeals therefrom to the Court of Appeal.

Certain kinds of actions were excluded from the ambit of the 
Act such as libel, slander, breach of promise of marriage, seduc
tion and enticement. Subject to this exclusion, all other cases were 
included, and were caught up by the legal aid scheme. In addition, 
the Legal Aid Act also provided for the establishment of legal ad
vice services to make them available to any person in England and 
Wales and to Her Majesty’s Forces who were oulside Great Britain. 
Thc scheme for legal advice provides for oral advice to be given on 
legal questions to be given by solicitors employed either on a whole
or part-time basis. Such services consist of preparing for thc case 
and in supplying information required in connection therewith and

m determining means. Although provision was made for
■cc. such provisions have not been put into actual practice

legal

The Limited Ope
ration of the Legal 
Aid and Advice 
Act of 1949.

Section 17(2) of the Legal Aid and Advice 
Act of 1949 provides that the provisions gov
erning civil litigation shall only come into 
force on such date as the Lord Chancellor 

t. . ma-v h.'- Statute appoint, and there is also pro-
v.sion that this date may be appointed for the different purposes 
set out in the Act.

, ,n °ctober‘ 1949 when the attempt was made to implement 
:',e provisions of the whole of rhe Act, the Government found that 
in view of the financial conditions prevailing at the time it was not 
possible to bring into effect the whole of thc scheme. Therefore 
the Government intimated that when the first commencement ordv ■ 
was made it would limit the scope of the Act to legal aid in connec
ts with proceedings in the Supreme Court and also proceedings 
in thc county court, when a case had been remitted from the 
Supreme Court. It was in this limited form that the Legal Aid and 
Advice Act has operated till July, 1935. The Lord ' Chancellor 
announced the Government’s intention to extend the scope of legal 
aid to county courts, and therefore the second step has been taken 
towards the establishment of the full comprehensive scheme as 
designed by the Act.

The Qualifications 
and Procedure for 
obtaining Civil 
Aid Certificates.

The object of the Act is to extend legal aid to 
persons who arc really in penury circumstan
ces and make it available to those who arc 
not too poor but whose means are so limited 
that they will not be able to provide for thc 

expenses connected with litigation. In order to achieve this end 
3 cerlam formula was adopted which, when applied, would help 
a per .on in thc uips of penury to continue to prosecute his Iiliga- 
‘•oii without any expenses on his part but at the same time to take 
a reasonable contribution from those who could afford to pay a 
part ot the sum which is required for the litigation. ' ‘

An app.icants gross income was computed and certain deduc
tions ueie allowed for day to day living expenses and the balance 
-ms been termed “disposable income”. The Act also takes into 
accoum the capital which the applicant mav have. Here a"ain it
,1S not the Rross caPi,aI that ^ taken into account but what has 
been termed as the ■‘disposable capital”. The Act provides that an 
applicant whose disposable income is more than £420 per annum
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is not eligible for assistance. Rules have been made by the Lord 
Chancellor to make, an assessment of the disposable income and 
disposable capital. The task of making an assessment is cast not 
on thc law societies but upon the National Assistance Board. A 
maximum contribution has also been fixed which an assisted per
son has to pay when called upon to make. It has been provided 
that an assisted person’s contribution to legal aid fees in regard 
to any proceedings may include

(a) a contribution in respect of income not greater than 
half thc amount, if any, by which his disposable 
income exceeds £156 a year, and

(b) a contribution in respect of capital not greater than the 
amount, if any, by which his disposable capital ex
ceeds £75 a year.

The Prima Facie Once the National Assistance Board has gone 
Case Test into the means of the applicant, and holds

that the person is eligible for legal aid from 
the finances standpoint of view, then the second and more difficult 
question as to whether the facts of the case justify the expenditure 
of public funds in supporting it, is decided by a Committee com
posed wholly of lawyers, generally consisting of 4 solicitors and 1 
barrister. This Committee examines in detail the applicant’s case, 
as presented by the applicant, and decides whether the applicant 
has reasonable grounds for taking, defending or being a party to 
the proceedings, and whether it is reasonable in all the circumstan
ces that he should receive legal aid. If the Committee is not satis
fied on these questions, then the applicant is refused legal aid, and 
he is so informed but he has the right of appeal to a body called 
the “Area Committee". On the other hand, if the Committees are 
satisfied that legal aid should be granted, then they proceed to 
consider the terms and conditions upon which the certificate for 
legal aid should be granted. For example, they may limit the scope 
of the certificate in such a way that only certain steps could be 
taken; thus ensuring that there should be a further scrutiny before 
the trial. Apart from any special conditions of this kind they must 
also fix the quantum of the contribution which the assisted person 
is asked to pay and also fix the mode of payment; that is to say, 
they must decide as to whether such sum must be paid in a lump 
sum or by instalments. If they decide that such sum should be 
paid by instalment, then they must tix the nature and amount of 
instalment, in such a way that: the amount they fix does not in any

way exceed thc maximum contribution assessed by thc Board. Then 
an offer is made to the applicant incorporating terms and conditions 
on which a legal aid certificate should be granted to him, and if 
this offer is accepted, then the civil aid certificate is issued. Thc 
local committee considers applications, except those for certificates 
covering appellate proceedings. Applications for certificates in 
appellate courts are considered not by the local committee but by 
an area committee.

nummisiraiive in order to achieve decentralisation and to
Arrangements maintain local interests in the scheme for

administrative purposes, England and Wales 
are divided into 12 areas. Each area is being administered by an 
area committee consisting of barristers and solicitors. In thc 
delimitation of these areas, an attempt has not been made either 
to achieve equality in the square mileage or population but the 
areas have been fixed in order to suit administrative convenience in 
each area in establishing number of local committees. The area 
committee is responsible for the administration of the scheme in 
those areas, and is required to hear and determine appeals from the 
refusal to grant certificates of legal aid on legal grounds within its
own area. It also considers applications for certificates to take 
proceedings in an appellate court. It prepares and maintains a 
panel of solicitors and barristers who are prepared to accept work 
under the scheme and it also deals with all questions concerning 
payments to solicitors and barristers for such work.

The duties of the local committee on the other hand are 
limited to the task of deciding as to whether a person should be 
granted legal aid by going into the merits of the case and in issuing 
civil aid certificates.

The Council of Law Societies, through its general council, 
nominated barristers and the Bar had a supervisory control in such 
mattcis as, settling of major policy, giving advice and assisting area 
committees in connection with numerous problems that are en
countered in securing such uniformity in practice as it appears 
desirable. The Council also supervises all staff and premises for 
the administration of the scheme, and has under its direct control 
a clients’ department which the volume of the business requires. 
It has also to concern itself with amendments to the scheme as 
may appear desirable, and in achieving these objects the Council 
also endeavours to maintain the closest touch with thc area com
mittee.
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Conduct of The Act also makes provision for the iiii-
Litigation gant lo choose his lawyer from the panel of

solicitors and barristers, and also provides 
for adequate remuneration to be paid to those who do work under 
the scheme. The sums which were paid to solicitors and counsel 
amounted in the Supreme Court to 85 per cent of the cost assessed 
according to the ordinary rules that are applicable to taxation as 
between solicitor and client where the costs are paid out of the 
common fund in which the client and others are interested. The 
statement that a litigant was given a choice of a lawyer from thc 
panel must be qualified subject to one exception for reasons of eco
nomy. Tite Act provides for the establishment of a divorce depart
ment to he administered by the Law Society and makes provision 
that applicants for legal aid in matrimonial cases whose maximum 
contribution fixed by the National Assistance Board does not ex
ceed £10 should be represented by solicitors of the Law Society’s 
divorce department and not by members of the panel of lawyers 
appointed under thc Legal Aid and Advice Scheme.

Once a legal aid certificate was granted and a lawyer was 
assigned, the ordinary relationship of solicitor and client applied. 
Aim it is true to say that there was some degree of financial con
trol. The lawyer was left with a free hand with the preparation and
presentation of his client's case. He may settle his client's case if 
it seems to him proper, and if his client accept such advice. The 
paramount consideration is the interests of his client at heart. In 
thc conduct of the case, therefore, the assisted litigant was at no 
disadvantage compared with an unassisted person. By being assist
ed he gets a real advantage in that he gels the services of a compe
tent lawyer without any payment or in the case of a person of 
limited means, who is able to pay. payment is almost nominal. If 
he loses, the court w iil not order him to p;r the full costs to his 
opponent but only such costs as may appear reasonable having re
gard to the means of the party and the conduct of litigation.

In order that an assisted litigant docs not obtain undue 
ldvanlage, Section 3(iv) of the Act gives to the Law Society a 

charge or a levy on any damages recovered to the extent ol the net 
iakility of the assisted person to the legal : 1 lunch Jo enable ill ? 

charge to be enforced, regulations have been made to enable that 
al! sums of money recovered in actions in which civil aid certifi
cates have been given are to be paid 10 the legal a:d fund.

One mav summarise the recommendations made by the Rush- 
cliffe Commission in criminal matters as follows:

Legal aid should be granted in all matters in criminal courts. 
(Section 140 of the Report of the Committee on Legal Aid and 
Legal Advice in England and Wales —45 C..M.D. 6645). if it appears 
desirable in the interests of justice that such aid should be given. 
Aid is to be given to all parties in civil cases which come up before 
criminal courts. There are some civil cases, which, although civil 
in nature, come before the criminal courts for speedy disposal. It 
is tliât type of cases that is envisaged in these recommendations. A 
certificate entitling a person to whom legal aid is granted should 
be granted in the Magistrate's Court by two Magistrates, in Quarter 
Sessions by the Recorder or Chairman and in other courts by thc 
Judge. On appeal, authority to grant a certificate should be vested 
either in thc court from whose decision or in the court in which 
the appeal is made. Section 140 states that authority to a certifi
cate should be decided to ensure that adequate time was allowed 
for the preparation of the case. In normal instances this should 
not be less than 4 days. As an interim measure they recommended 
that attention of the proper authorities should be drawn to the 
provisions of the Poor Persons Defence Act of 1930, and steps 
should be taken to see that cure is more frequently employed. 
They also recommended that the cost of working the scheme should 
be borne by the State and not by the local authorities.

Civil Cases Legal aid should be available to all persons
whose net income is not more than £420 per 

annum (Section 156). The assisted person is required to pay thc 
contribution towards the cost of his case except in the following 
circumstances where assistance will be granted free of charge-

la) in thc case of a single man or woman whose income dees 
not exceed £3 a week.

(b) in the case of married man whose income does not 
exceed £4 a week.

Subject to these exceptions which have been set out. an appli
cant should contribute the following sums notwithstanding thc 
contribution he may make under the recommendations with regard 
to the contribution based on income (See. 156(7) ).

(a) a single man of capital above £25.
(b) a married man of capital above £50.

Special provisions should apply to cases before thc divorce courts.

Assistance should be available in thc following courts:
Court of Appeal.
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High Court.
County Court.
Court of Summary Jurisdiction.

At the conclusion of the litigation for which a certificate is granted 
a bill taxed in the normal way in which it is taxed between solicitor 
and client is presented and the State pays to the solicitor disburse
ments in full other than counsel’s fee and 85 per cent of the total 
allowed costs in respect of costs. Counsel should similarly be paid 
85 per cent of the fees normally allowed on taxation (Section 171). 
In county counts matters, this should be settled on a solicitor and 
client basis. In criminal matters, barristers and solicitors should 
be fairly remunerated, regard being had to the amount of work 
involved in each case. The amount to be paid should be assessed 
by the Clerk to the Justice, Clerk of Appeal or Clerk of Assize as 
the case may be.

Cases before Spe- In cases before special tribunals, the amount 
:ial Tribunals of remuneration to be paid should be assess

ed by the Area Committee in every case 
having regard to the amount of work done.

Emergency As there must necessarily be a delay before
Certificates a number of cases for legal aid has been given,

to the Chairman or the Secretary of the 
Local Committee to grant emergency certificates as a matter of 
urgency and such certificates will remain in force for a period of 
six weeks and not exceeding 3 months. (See 19-19 Act, Third Sche
dule—paras 1 and 2).

Estimate of the It is too soon to attempt to assess this far
Scheme reaching scheme. Keeton and Lloyd (their

work on British Commonwealth—The Deve
lopment of Law and Constitution—Vol. 1. p. 322) state that on the 
whole it seems to have been far less productive than was originally 
anticipated.

From the view point of the litigant the main grievance pro
bably is that the Act has not been extended to proceedings than 
those in the High Court. It has already been said that there is the 
tendency to fix the assisted person's contribution at a rather high 
level and this has often led to dissatisfaction. The liability of the 
unsuccessful party to pay costs to the successful party cannot be 
anticipated before the end of the case. It is also feared that costs 
are taxed unduly low. This practice coupled with the fact that soli
citors and barristers pay cost profit tax has resulted in the payment
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of inadequate sums to the lawyers for their services. There have 
also been dietums by the courts in England to the effect that in 
certain eases, there has been an abuse of procedure or an un
warranted imposition on the tax payers. Such impositions must 
necessarily be levied in a few types of cases but the number of 
cases reserved for criticism, says Keeton, is probably not more than 
at a tiny minority of the total (Ibid. p. 232). On the whole, the 
system is working satisfactroily.

(b) LEGAL AID IN SCOTLAND

In 1424, a system of granting free legal aid to the poor had 
existed in Scotland. Later the Act of 1535 was passed by which 
two advocates were appointed for the poor. Admission to the 
poor rules was in the hands of the court, and after the Act of Sedu- 
rent of 1842, reporters on probabilis causa were appointed by the 
faculty to consider the applications of the poor, and in fit cases 
legal aid was granted to the poor. Later each year a number of 
advocates was appointed for the poor. Now the Legal Aid Scot
land Act of 1949 Nos. 12 and 13, George VI, Chapter 63, makes 
provision for the grant of legal aid to the poor. Assistance is made 
available to a wider section of the community with moderate means 
and modified fees are paid to counsel. The scheme, although 
intended to cover up appeals to the House of Lords and criminal 
cases does not cover such cases.

2. In criminal cases, advocates are still appointed to repre
sent the poor. If the crime is a serious one. such as murder, the 
junior counsel will request the Queen’s counsel to lead him for 
the defence. This is an obligation which is always honoured by the 
seniors in the profession who act gratuitously. (See: The United
Kingdom, British Commonwealth by Smith and Sheridan—Scotland 
and Channel Islands, p. 686).

Legal Aid & Solicitors (Scotland) Act, 1949

3. This Act provides for legal aid to be given in connection 
with proceedings before courts and tribunals in Scotland and before 
the House of Lords on appeal from the Court of Session. It speci
fics the type of proceedings in the course where legal aid has to 
be given, and also excludes certain types of cases from the scope 
of legal aid.

4. Section 1 provides that legal aid shall consist of repre-

k
sentation on the terms provided by the Act, by a solicitor, and if 
necessary by a counsel. It provides that legal aid shall be given 
to persons whose disposable income does not exceed four hundred
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and twenty pounds a year, provided that a person may be refused 
legal aid if he has a disposable capital of more than five hundred 
pounds, and it appears that he can afford to proceed with legal aid.

Section 2 provides that legal aid shall be available in connec
tion with criminal proceedings to an accused person without 
inquiry into his resources, notwithstanding the provisions of the 
foregoing section:

(a) Where the proceedings are taken under what is known
as solemn procédure until after being brought before 
a Magistrate for examination on declaration. The 
procedure by way of solemn procedure corresponds 
to the procedure by way of indictment in Ceylon.

(b) Where the proceedings are taken under summary pro
ceedings, until the conclusion of the first day at 
which he is called upon to plead.

5. The Act provides for the payment of any contribution by 
the person who receives legal aid, not direct to the solicitor but to 
the legal aid fund. The solicitor and counsel are only paid such 
sums as are certified in the Act out of the legal aid fund, and if the 
assisted litigant loses his case, he only pays a reasonable sum by 
way of costs which in the opinion of the court is reasonable under 
the circumstances. In computing the disposable capital of a per
son. his dwelling house, wearing apparel and household furniture 
and the tools and implements of his trade or profession are left out 
of account except to such extent which in any part of the United 
Kingdom, is liable to be seized in execution proceedings.

The disposable income and disposable capital, for the purpose 
of finding out whether a person is entitled to legal aid, are com
puted after making such deductions as arc prescribed in respect of 
the maintenance of dependents, interest on loans, income tax, rates, 
rent and other matters for which the person in queslion must or 
reasonably may provide and such further allowances as may be 
prescribed after taking into account the nature of his resources.

Section 5 of this Act also provides for the granting of legal 
aid in matters not involving litigation in a court of law. The Act 
provides for the appointment of solicitors and advocates w'ho are 
willing to give legal aid to poor persons. Different panels are to 
be prepared for different courts and for different districts. Any 
practising solicitor or advocate shall be entitled to have his name 
on the appropriate list unless the Law Society , in the ease of a soli
citor, or the Faculty of Advocates, in the case of an advocate, de-

1
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termines that there is good reason for excluding him by reason of 
some misconduct arising out of his conduct when acting or selected 
to act for persons receiving legal aid or his professional conduct 
generally'. The right of appeal is given to any' solicitor or an advo
cate whose name has been excluded from such lists in the Court 
of Session.

6. The Act also provides for the grant of legal advice to a 
person who is able to satisfy that he cannot afford to obtain it in 
the ordinary way'. He has to pay a fee of half a crown or such 
other fees as may' be prescribed for each interview. All fees paid 
for legal advice are credited to the legal aid fund. A person seek
ing legal advice has the same privileges for communications made 
for that purpose to the person for any negligence, as if he had been 
consulting him as his solicitor in the ordinary way. The limitation 
of legal advice or oral advice does not prevent the person giving 
it, where he thinks the person seeking it will need a written note 
of the advice given or any part of it, from giving him such a note.

/. The administration and finance arc vested in the Law 
Society. The Law' Society is also made responsible for making 
arrangements, in accordance with a scheme made by them with the 
approval of the Secretary of State and with the concurrence of the 
Treasury', for securing that legal aid and legal advice are available 
as required by the Act and generally to administer the Act. Provi
sion is made to alter any scheme submitted by the Lav. Society. 
For the purpose of making or varying any such scheme as afore
said, the Law Society has to appoint a committee consisting of 
members of the Law Society and of persons nominated by the 
Faculty of Advocates. Any scheme under this Act should provide 
for the establishment, for the purpose of administration of the 
scheme, a central committee consisting of members of the Law
Society and of the Faculty of Advocates, and for the inclusion in
such a committee, to an extent not exceeding one third of the total
membership thereof, of persons who are not members of the Law
Society' or of the Faculty of Advocates. Further, any scheme under 
this Act should detine the constitution of any committee so estab
lished providing for procedural matters. Where a scheme has been 
submitted to the Secretary of State for his approval, any member 
of the committee who was present when the scheme or any provi
sion thereof was considered by the committee, and who then 
objected to the scheme or to that provision, may inform the Secre
tary of State of his objection: and the Secretary of State shall not 
approve a scheme unless he heard that member.

247
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8. The Law Society, at the end of each financial year, is re
quired to make a report to the Secretary of State of the operation 
of the Legal Aid Act and a copy of such an Act should be laid 
before the Parliament by the Secretary of State. For the purpose 
of attesting the legal aid, the Act provides that there is a legal aid 
fund and it is a function of the Law Society to establish and ad
minister the legal aid fund. All receipts and expenses of the Law 
Society in connection with the legal aid arc paid into and out of 
the legal aid fund and the sums required in payment out of the 
legal aid fund after allowing for the sums received apart, should be 
paid to that fund by the Secretary of State at such times and such 
manner as may be approved by the Treasury and shall be paid out 
of the money provided by Parliament.

9. The Act also provides for a scheme of accounts and audit. 
The accounts are audited by an auditor appointed by the Secretary 
of State, and the auditors shall be furnished by the Law Society 
with the copies of the said statement and accounts. The Comptrol
ler and Auditor General should examine every statement and report 
sent to them, and after considering the accounts, should submit a 
report before Parliament.

10. As stated earlier, the Act also provides for legal aid to 
be granted to persons whose income or capital exceeds the limit 
already stated but is below certain sums. Such assistance is grant
ed to persons whose income is not greater than £156 per year and 
whose capital is not greater than £75. Such persons are entitled 
to contribute to the legal aid fund in respect of any proceedings, 
and such contributions may include, (a) a contribution in respect 
of income not greater than half the amount, if any, by which dis
posable income exceeds £156 per year, and (b) a contribution in 
respect of the capital not greater than the amount, if any, by which 
his disposable capital exceeds £75. A person who is required to 
make contributions could do so by way of instalments. In order 
to understand the modern provisions of legal aid, the system of 
civil courts in Scotland should be stated. 11 * * *

11. The civil courts consist of a Sheriff’s Court, which are 
district courts and are in many ways analogous to the county 
courts in England, and a Court of Session, which is the Supreme 
Court in Scotland. The Court of Session is both an original court
and the court of appeal. Many cases of poor persons arc dealt 
with in the Sheriff's Courts, and only divorce cases come up before
the Court of Sessions in the first instance. Representation in civil
and criminal cases is provided by the agents of the poor. In the
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Court of Sessions, six advocates and at least four writers to the 
Signet and four solicitors are appointed annually by the respective 
professional organisations. Two advocates, a writer to the Signet, 
and a solicitor arc appointed to act as reporters to ‘probabilis 
causa’ and investigate the means of the applicant. It is usual to 
appoint the most junior members of the profession for these duties. 
The persons applying for the benefit of the poors’ role, must lodge 
an affidavit stating his means to the clerk in charge of the poor 
role. Then a solicitor is allotted to him who submits a memoran
dum on the case to the reports on probabilis causa and to the 
opposing party who is given an opportunity for appearing before 
the reporters in court. If a favourable report is received by the 
court on means and in a civil case on ‘probabilis causa’, a poor 
person is entitled to a writer to the Signet, and a solicitor or an 
advocate is allotted to him. He is not required to make any pay
ment to the court, and he is provisionally exempted from all court 
fees and lawyers’ fees, but he must pay out of pocket expenses 
Lawyers receive no fees.

12. In the Sheriff’s Court, the procedure is much the same 
except that the number of advocates varies for each court. A high 
proportion of the cases in these courts concern affiliation proceed 
ings corresponding to maintenance cases and separation. In all 
courts the opponents of the poor person has the same rights and 
liabilities to the cause as in ordinary case. There is no fixed stan 
dard as to the limit of amount of means which constitute a poor 
person, but an income limited to £2 a week, appears to be the 
normal limit. In some districts, more would be allowed where 
there were several children. The decision of the authorities regard 
ing means is final and there is no benefit of appeal given from such 
decisions. The agents of the poor are not obliged to act in Police 
Court cases. It is recommended that large towns should be under 
an obligation to provide this aid. Annually the members of the 
profession were elected to undertake the voluntary duties in con
nection with the poor. In most cases, persons of some years stand
ing were appointed to these posts, but the chief complaint is that 
a heavy burden was cast upon those acting as the poors’ agents. 
In Glasgow, a practice grew up by which a person demanded £10 
or £20 from a poor person.

13. The Paiasley Faculty of Procurators tried to alleviate 
the position of the agents by inviting members to subscribe to a 
fund out of which two junior agents of the poor are paid £20 each 
year. These and other defects were brought out in 1937 in the 
report of the Committee appointed by the Secretary of State of
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Scotland which confirmed that the system might break down if 
radical changes were not made. (See Report of the Poor Persons 
Representations (Scotland) Committee C.M.D. 3115 para 16.) 
The outcome of this report is the Act of 1949.

I 1. In addition to the representation in all courts, in Scot
land a well established legal advice centre is mentioned. This is 
the Edinburgh Legal Dispensary formed in 1900 and managed by 
a Board of Directors appointed by each of the four professional 
bodies. It is open one night in a week and normally advice is 
given to applicants whose income does not exceed £3 a week. Re
cords are kept and correspondence is undertaken, and every effort 
is made to settle cases. Litigation is left entirely in the hands of 
the agents of the poor. The following figures show its develop
ment:

Year No. of
Consultations

1900-1901 274 
1905-1906 12.12 
1910-1911 2032 
1915-1916 1513 
1920-1921 1672 
1925-1926 2434 
1930-1931 3243 
1935-1936 3161 
1938-1939 3471 15 16 * * * * * *

15. In Glasgow7. Pais Institure Govan and the University 
Settlement under the auspices of the Glasgow University Law 
Society, students who have recently qualified and who are in their 
final year give advice. There are also two centres under the Glas
gow' Society of Social Service. (See : Egerton, Legal Aid. p. 35 and 
(he following pages.)

Operation of the Act

16. The object of the Legal Aid Scotland Act of 1949 is to
make legal aid and advice more readily and easily available to per
sons of small or moderate means. In the interests of national
economy it was decided by the Government in 1949 that only
those parts of the Aet enabling legal aid in civil actions in Quarter
Sessions and in Sheriff Courts should be brought inlo operation
on a date in 1950 which was later fixed as 2nd of October, 1950.
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Legal Aid in all Criminal Courts in Scotland
17. Legal aid. not involving litigation, (See. 5 of the Act) 

and legal advice (under Section 7) are not being introduced at 
present. Neither is legal aid available in civil actions in the House 
of Lords, Land Court or the Land Valuation Appeal Court. Until 
legal aid is introduced in criminal courts, the Poor Rules System 
continues to operate in the High Court of Justiciary and in crimi
nal courts in the Sheriff Courts. The procedure for appealing in 
civil case in forma pauperis to (he House of Lords also continues.

18. Where in a civil case a person has been admitted to the 
benefit of the Poor Rules before the 2nd of October 1950. the case 
will be carried to the conclusion as a Poor's Rule case. In certain 
types of actions legal aid is not granted in civil matters. Thus no 
legal aid is given in proceedings which wholly or partly are in res
pect of defamation, verbal injury, breach of promise of marriage, 
inducement to one’s spouse to leave or remain away from the 
other, election petitions under the Parliamentary Elections Act or 
the Elections Scotland Corrupt and Legal Practice Act of 1890, 
proceedings in small debt courts in w'hich the liability of the debt 
and the amount therefor admitted when proceedings in the Sheriff 
Courts for summary removing in which the liability for the debt 
and the amount therefor admitted.

19. As the Poor Rules disappeared from the 2nd of October 
1950. apart from admitted cases those accepted for sittings will 
have the benefit of neither legal aid nor the Poor's Rules.

Legal Aid in Civil Cases

20. Legal aid in civil actions consists of representation of an 
eligible person by a solicitor and if necessary by a counsel including 
all such assistance as is usually given by a solicitor or counsel in 
the steps preliminary or incidental to the proceedings or in arriving 
or give effect to, a settlement to bring to an end any proceedings. 
Once a solicitor or counsel is assigned to a person to grant legal 
aid the normal relationship of counsel and client prevails. The 
legal aid certificate covers only certain proceedings such as pro
ceedings in tne Shciiff Court, proceedings in the Quarter Sessions, 
wTiether in the Inner House or before the Lord Ordinary, and pro
ceedings in the Quarter Sessions so far as they are proceedings in 
the Appellate Court.

The Administration of Legal Aid in Scotland

21. The Law Society of Scotland is responsible for the gene
ral administration of 198*3 an<l this purpose it establishes
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in terms of the Act the following Committees: 
ta) The Central Committee.
(b) The Supreme Court Committee, and
(c) The Local Committees for 21 areas.

In those places where it has not been possible to have a Local 
Committee, a local representative functions who is normally also 
a member of the Local Committee for this area. There are Central 
Committees consisting of 3 members of the Faculty of Advocates 
and 5 solicitors with the addition of two lay members nominated 
by the Secretary of State. The Chairman of the Central Com
mittee is a solicitor. The members of the Committee hold office 
for 5 years from the 1st day of October in the year of appointment. 
It is the function of the Society to supervise the actions of the 
Supreme Court Committee and the Local Committees and to submit 
to the Law Society all necessary estimates, accounts, reports and 
to make arrangements for the publication of information in regard 
to legal aid generally. This Committee also acts as an appellate 
tribunal and hears vital appeals from the decision of the Supreme 
Court Committee or the Local Committee in regard to the refusal, 
discharge or suspension of legal aid certificates or in relation to 
the assisted person’s contribution to the legal aid fund. The Com
mittee is also responsible for the proceedings of the Supreme Court 
Committee and each Local Committee and paying into the fund 
the contribution from an assisted person. All payments to solici
tors are made by the Central Committee and all expenses and 
accounts received from solicitors are referred to the Central Com
mittee by the Supreme Court and Local Committee for scrutiny.

Supreme Court Committee

22. This Committee consists of 4 advocates and 4 solicitors. 
The members hold office for 3 years from the first day of October 
in the year of appointment. The principal function of this Com
mittee is to hear and determine probabilis causa and fix applicant's 
actual contribution in applications for legal aid in Quarter Sessions 
both in the first instance and in the Appellate Court. This Com
mittee is responsible for recovering contributions from applicants 
and accounting the same to the Legal Aid Scotland Fund through 
the Central Committee. It is also responsible for the maintenance 
of a list of solicitors who are willing to act for assisted persons in 
the Quarter Sessions and a fair allocation of cases among these 
solicitors. 23

23. The size of a Local Committee varies from place to place,
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according to the volume of the business with which it is expected 
to cope with. The members of the Local Committee hold office for 
3 years from the first day of October in the year of appointment. 
The principal function of this Committee is to hear and determine 
probabilis causa and to fix the applicant s actual contribution in 
the applications for legal aid in their courts. They have the same 
responsibility for the recovery oi assisted persons' contributions 
and for the maintenance of a list of solicitors willing to act for 
assisted persons in Sheriff Courts, and for the fair allocation of 
cases among these solicitors, as at the Supreme Court Committee. 
They are also responsible for supervising and assisting the local 
representatives within their areas.

Local Representatives
24. In larger towns where there is no Local Committee, a 

Local Representative is appointed. He holds office at the pleasure 
of the Law Society but as is normally the case, he is a member of 
the Local Committee for his area and generally holds office for 3 
years. His functions are. principally to put applicants for legal aid 
in touch with the solicitor in the appropriate list of solicitors will
ing to act for assisted persons and to investigate applications legal
ly from his district at the request of the Local Committee.

25. The Faculty of Advocates prepares and maintains a list 
of counsel willing to act for assisted persons in the following:

(a) Consistorial cases in the Quarter Sessions,
(b) Cases other than consistorial cases in the Quarter Ses

sions, and
rc) Civil cases in the Sheriff Courts.

list is also maintained by the Supreme Court Committee of 
solicitors who are willing to act for assisted persons in the Supreme 
Court, (a) in consistorial cases, and (b) in non-consistorial cases in 
the Quarter Sessions. They also hold copies of lists of counsel who 
are willing to act for assisted persons in the Quarter Sessions. A 
list is aiso maintained for each Local Committee of the solicitors 
who arc willing to act for assisted persons for the purpose of civil 
cases in each of the Sheriff Courts in their area. This will also con
tain old copies of lists of counsel who are willing to act for ass.sted 
persons in the Sheriff Courts. A solicitor who is willing to act for 
an assisted nerson may apply to have his name included in such of 
the lists for the Sheriff Court within his area as desired. A counsel 
or solicitor may withdraw his name from the list at any time but 

. he is liable to carry out through to its conclusion every case ih
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which at the time he is acting for an assisted person until he 
fies the Faculty or the appropriate Committee as the case maty 
be, that he has a good reason to give up the case, and if proceed
ings have commenced for the purpose of having his name or in 
the case of a solicitor (the name of a partner of his) excluded from 
the list, his name continues on the list but only for the purpose 
of those proceedings. It is the duty of the solicitor on the list to 
comply with the terms of the Act, scheme and regulations of the 
Act and to supply such information as would be necessary to 
enable the Law Society or any of its Committees to perform their 
functions. The solicitor’s document is not in any way affected, A 
solicitor on a list is bound to act for any assisted person who 
selects him to act unless the solicitor satisfies the appropriate Com
mittee that he has a good reason to ask that another solicitor on 
the list be nominated to act in the case. A solicitor acting for an 
assisted person in the Quarter Session can make his arrangements, 
if necessary, for the employment of counsel, but in the Sheriff 
Court, counsel cannot be employed without the prior consent of 
the Local Committee concerned. The solicitor must also obtain 
the sanction of the Supreme Court Committee or the Local Com
mittee concerned with the arrangement of any necessary expert 
witnesses. 26

26. Remuneration to counsel or solicitor is prescribed by 
the Act and no other remuneration can be paid other than that 
prescribed by the Act. Expenses are taxed according to the ordi
nary rules as between solicitor and client and 85 per cent of the 
amount so taxed is allowed to the solicitor by way of remuneration, 
and no remuneration is payable to a solicitor unless the applicant 
becomes an assisted person by being granted a legal aid certificate 
or an emergency certificate. A solicitor acting for an assisted 
person has to report immediately to the appropriate Committee as 
to the completion by him of the case, and as soon as practicable 
thereafter must submit to that Committee an account of all his 
expenses with sums received by him in connection with the case 
and an account of the expenses. The accounts and expenses are 
then forwarded to the Central Committee which scrutinises the 
matter, and the Central Committee pays the solicitor subject of 
course to the right of the Central Committee and the solicitor re
quire a formal taxation. The Central Committee may also on the 
recommendation of the Supreme Court Committee or Local Com
mittee authorise payment to be made on account of the expenses to 
solicitor acting for an assisted person. A solicitor who has acted 
for an assisted person must immediately after payment is made to

him on account of his expenses in which are included fees to coun
sel, counsel’s clerks and outlays make payment of such fees and 
outlays so far as they are not already paid. Any complaint against 
his counsel may be received by the Faculty of Advocates and com
plaints against solicitors by the Law Society acting through its 
various Committees. The Complaints Committee investigates the 
circumstances and recommends to the Law Society whether the soli
citor's name should be excluded from the list or lists. Similarly the 
Faculty of Advocates reports as to the name of the advocate com
plained of should be removed or not from the panel. Steps are also 
being taken to publicize the existence of legal aid. Legal aid is not 
given unless a person has a probabilis causa litigandi and also that 
he has a disposable income of less than £420 a year and also that 
he has no disposable capital which exceeds £500. The National 
Assistance Board determines the applicant’s means. In computing 
the disposal income the applicant’s income less certain amounts as 
sick pay, superannuation and pension benefits which are ignored 
up to a maximum of £1 per week, and after allowances have been 
made in respect of income tax, national insurance, rents, rates, 
maintenance of dependents, etc. Where it appears to the Secretary 
and a member of Committee or two members of Committee that 
applicant is eligible for a legal aid certificate and it is desirable in 
the interests of justice that legal aid should be made available as a 
matter of emergency, then such persons are authorised to grant 
what is known as an emergency certificate without reference to the 
Committee or to the National Assistance Board. Such a certificate 
has the same effect as a legal aid certificate in all respects. It is not 
granted until the applicant gives an undertaking in writing to pay 
into the Legal Aid Scotland Fund which the Committee may direct, 
or the Committee discharges the emergency certificate without 
issuing the legal aid certificate, such sum may be paid or become 
payable out of the account in respect of the proceedings for which 
the emergency certificate was granted.

A person who is granted an emergency certificate immediately 
brings the matter before the Committee for their consideration. 
Such a certificate is not enforced for a period of more than 6 weeks 
till after the expiry of this period. The certificate automatically gets 
discharged if no legal aid certificate is given in the mean time. 
Emergency certificates are seldom issued and normally granted 
when there is a real urgency, and they are not required in order to 
take proceedings in an appeal in the ordinary matters.

Legal Aid Procedure
27. A person seeking legal aid is often given the choice of
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his solicitor. If he is a person who undertakes legal aid work he 
may go direct to him. An application which relates to Quarter 
Sessions in the country, the matter is preferred by the country soli
citor to the Supreme Court Committee for the correspondence, if 
the latter is in the Supreme Court list. A person who seeks legal 
advice who does not know a solicitor who undertakes legal aid 
cases, goes to the nearest local Secretary or the local representative 
and requires him to show' the list of solicitors undertaking cases in 
the court in which this action has been taken. From this list he 
selects a solicitor. An application for legal aid may be made at any 
stage of the case. But to get its full benefits, one must start before 
the proceedings are instituted. The solicitor should take certain 
steps before he proceeds into the matter. He must enter in the 
application the solicitor’s questions as to his means and only after 
satisfying that such a person has a disposable capita! or income, he 
undertakes the case so that his client w'ill get legal aid. The solici
tor also goes into the question whether the client is concerned in a 
representative capacity, representative official capacity' or is con
cerned jointly with or as the same interest as the applications of 
other persons w'hether receiving legal aid or not or are available to 
him the rights and facilities making it unnecessary for him to take 
advantage of legal aid or has reasonable expectation of receiving 
financial or other helD from a body of which he is a member or has 
any right which a person may have to indemnify to the extent in
curred by him. Any of these factors has a material bearing on the 
applicant’s requirement to get legal aid. The solicitor then obtains 
corroborative evidence free and productions which he may require 
to establish a prima facie case. If he is satisfied that there is one, 
then he draws up a memorandum explaining the nature of the pro
ceedings and the interests of the applicant and assists the applicant 
to select the form of application for legal aid. The solicitor also 
sends to the opponent of the applicant, a copy of the form and a 
copy of the memorandum and advises the opponent of his right to 
lodge an objection thereto within 1-1 days or a longer period as the 
appropriate committee may allow. The solicitor then endorses the 
certificate on the application to the effect that intimation has been 
made to the opponent or that the whereabouts of the opponent are 
unknown. The solicitor responsible for the endorsement is the 
solicitor who lodges the application with the Secretary or the appro
priate committee. If the application is a Quarter Session matter 
then the Edinburgh College solicitor forwards the papers after 
mentioning these papers to the Supreme Court Committee. If the 
application is addressed to the Sheriff Court, the solicitor forwards 
the papers to the Secretary of the Local Committee. Papers to

be forwarded by the applicant’s solicitor to the appropriate com
mittee consist of (a) the form of application for legal aid with the 
certificate of intimation endorsed thereon, (b) three copies of the 
memorandum, (c) three copies of all objections and (d) productions.

Procedure in Matters of Special Urgency
28. When legal aid is required in matters of special urgency, 

-Be solicitor submits the usual form of application for legal aid 
completed as far as possible with such evidence available to show 
that the conditions required for an emergency certificate are sat.sfied.

Consideration of Applications for Legal Aid
29. At the expiration of the time allowed for lodging ob

jections the Secretary first submits the papers to two members 
of the appropriate Committee unless prima facie it appears from 
the application that the applicant’s means are such that he is not 
entitled to legal aid. The two members of the Committee report 
to the Secretary whether they recommend that the applicant 
should be admitted or refused on merits or whether further in
formation is necessary. If further information is necessary, the 
Secretary obtains such information and posts the same to the 
members of the Committee who are looking into the matter. At 
any hearing before the Committee or the District Committee t e 
parties and their solicitors are heard separately and they are now 
allowed to cross-examine each other. Committee meetings are 
held at the discretion of the Chairman of the appropriate com
mittee. At such meetings the Chairman calls for a report from 
the members of the commission. The Committee after consider
ing the report decides whether the applicant is entitled to legal aid 
on the merits of his application. If the applicant is not deserving 
on the merits, he is informed by the Secretary who advises the 
applicant of his right to appeal to the Committee. If the applicant 
is admitted on his merits, the Secretary then forwards to the 
National Assistance Board the form of the application for legal aid 
which relates to the means of the applicant together with any 
objections relevant thereto submitted by his opponent. The 
Board may assess the applicant’s disposable income and the dis
posable capital and the maximum amount of contribution to the 
Legal Aid Scotland Fund. On completion of the investigations 
the Board sends the Committee a certificate, with the applicant’s
disposable income and disposable capital, and also reports as to 
the special circumstances as to the applicant s eligibility to pay. 
If the reports of both committees are favourable the legal aid 
certificate is granted. In other cases it is refused and both the



applicant and the informer are informed of this fact. If the report 
of the Committee is favourable, then the applicant is informed of 
his right to get the legal aid certificate and he is often told that the 
certificate would be posted to his solicitor.

30. A legal aid certificate ceases to have effect unless the 
summons, defences or other particulars of the applicant’s initial 
stages of the proceedings are lodged in court within 3 months, or 
such longer period as the Committee may determine from the date 
of the certificate. Certificate is issued in duplicate. A copy is 
required to be lodged in the process. The Committee also has the 
power at any time to vary before the final judgment in a case to 
which the certificate relates or before the date fixed for the first 
instalment of the assisted person’s contribution, whichever is the 
latter and always subject to the maximum fixed by the National 
Assistance Board to vary the certificate, in respect of the amount 
of the contribution or the instalments thereof or the date or dates 
of payment thereof. The Committee also after giving notice to the 
assisted person of the opportunity of submitting representations, 
discharges or suspends the legal aid certificate where the assisted 
person fails to pay the instalment of his contribution when due 
or the Committee is of opinion that it appears unreasonable that 
he should continue to receive legal aid. or representations are 
made by any person as to the bona fides of the assisted person. 
The Committee can also discharge a certificate when the certifi
cate has been obtained by fraud or by misrepresentation and they 
must do so without inquiry if instructed by a Board under Rule 5 
of the Act of Sederant Legal Aid Rule. When a certificate is dis
charged or suspended, the Committee informs the counsel or other 
solicitor acting for the assisted person and no other steps are taken 
in the case unless a fresh certificate is issued or the suspension of 
counsel who says that he likes to continue in the case on the client 
basis.

Appeals to the Central Committee

31. There is a right of appeal to the Central Committee by 
a person who has been refused a legal aid certificate or who is 
dissatisfied by the decision of the Committee, with regard to any 
matter relating to his contribution or with regard to the decision 
of the Committee to discharge or suspend the certificate except 
where the Court is ordered to discharge the certificate on account 
of contempt of the court the assisted person has no right of appeal. 
The decision of the Central Committee on any matter coming before 
them is final.
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ed in 1876. This Society soon ceased to be parochial in its outlook 
and began to assist all eligible persons who came to it for legal 
advice. This is a direct ancestor of the Legal Aid Society of the 
City of New York.

4. It was in the metropolitan matrix of New York City that 
the American legal aid movement sprang and grew up. Legal aid
farted in 1876 in the United States in New York City and spread 

from there to other metropolitan centres. Up to this day, legal 
aid in the United States of America is organised on a city, and 
not on a State basi .

By 1888, Chicago had an established legal aid system. Boston, 
Philadelphia, Pittsburgh, and Newark followed suit by establishing 
legal aid societies in the first years of the twentieth century. By 
1Q16, thirty-seven American cities had some form of organised 
legal aid in operation. From small beginnings in the latter part 
of the nineteenth century, legal aid had grown until by the middle 
of 1918, there were legal aid offices in 193 cities.

5. In the criminal field, the legal aid movement worked 
slowly. For various reasons, it never extended its activity in that 
area to correspond with its coverage in the civil field. By 1917, 
only one legal aid society was carrying on substantial work in the 
criminal field. Today, out of the 200 legal aid offices which are 
in existence by the middle of 1958 only six gave aid in criminal 
cases.

6. Independent societies were established to supply counsel 
in the criminal courts, possibly because of the inability of the civil 
offices to meet the need for such representation. There are now 
three such offices, one in Philadelphia, another in Boston and the 
third in Springfield, Massachusetts. These private organisations 
in the criminal field were generally denominated as "voluntary 
defender” societies or organisations. By this term is meant all 
private defender organisations doing legal aid or otherwise, which 
are not governmental agencies. 7 * * * * * *

7. From the beginning of the second decade of the twentieth
century, certain organisations grew up which were intended to 
sene the same purpose in the criminal field as had been served
ThesSSiSned counse' and ^ legal aid organisations in civil cases,
of organisations were called public defenders. The first
1912, a new^lT^ establisbed in Oklahoma in 1911. In November,
California which”^ WaS adopted by thc county of Los Angeles,

WhlCh Created office of Public Defender. The Los

Angeles Public Defender began operations in January 1914. and 
from that time it has been a regular department of the government 
of Los Angeles countv. The success of the institutions at Okla- 
° and Los Angles prompted the establishment of a number

"'<££>4,958',here pub,ic dctcoder
offices in over eighty jurisdictions.

8 As they developed, both the voluntary and public defen
der systems wfre faced with the charge that they were leading to
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the “socialization” of the Bar. 
"socialization” has a sinister me 
Nation”' was a serious one.

In America where the term 
ning and the charge of "social 

The Special Committee of the Bar of 
the City of* New*York and the National Legal Aid Defender Asso 
dation which was appointed to consider the adequacy of legal i 
in the United States of America, in a book entitled “Equal Justice 
for the Accused” repudiated this charge. They said, it was a ju g- 
ment by this Committee that the charge ot "socialization , 
whether levelled against the voluntary or public defender system, 
is not only unwarranted but also obscures the essential problem 
It is a charge laden with emotion and one which, in history'as we 
as political theory, has no relation to voluntary or public defender 

systems as such (See Ibid. p. 45).

9 The causes of the growth of voluntary and public defen
der svstems may be attributed to the fact that the assigned counsel 
system could not cope up with the problems created by the rapid 
urbanization of the United Stares of America whicn had occurred 
at the end of the nineteenth and the beginning of the twentieth 
century where the public defender systems grew up. The popula
tion of United States increased from about 40,000,000 in 1870 o 
approximately 92.000.000 in 1910. Most of the congestion was m 
the urban areas, and as villages grew into cities, the volume of 
crime increased. Those who were asked to handle criminal cases 
in rural areas, were unable to cope up with the rush of work. This 
forced a reorientation of ideas regarding the administration of 
criminal justice, and many urban communities recognized that the 
assigned counsel system was no longer adequate to meet the needs 

of an ever expanding society. . ■

10. In the United States of America, there are three princi
ple methods of giving legal aid in criminal cases.

The assigned counsel system still works in certain localities 
such as (a) Essex County, New Jersey, (b) Tompkins County, New 
York.



262 263

The voluntary defender system works in places such as (a) 
Boston, Massachusetts, (b) New Orleans, Louisiana, (c) New York 
County', New York, (d) Philadelphia, Pennsylvania.

The public defender system has become a more popular one, 
and is found in cities such as (a) Alameda County, California, (b) 
Cook County, Illinois, (c) Dade County, Florida, (d) Fairfield 
County, Connecticut, (e) Hartford County, Connecticut, (f) Marin 
County, California, (g) The New Haven District. Connecticut.

11. 

Monroe
In certain parts there is a 

County, New York, this system
mixed system, 
is operating.

Thus, in

12. Certain prédominent forms of Legal Aid Organisations 
had emerged by 1916 (See: Bradby & Smith, Growth of Legal Aid, 
Chapter 15) and may be classified in groups as follows:

(1) Societies,
(2) Departmental Social Agencies,
(3) Public Bureaus,
(4) Bar Association Offices,
(5) Law School Clinics,
(6) Public and Voluntary Defender Organisations.

Societies
13. By far the most common type of organisation is the 

society”, Characterized primarily as an independent entity and 
having its own governing body. Of the 37 societies, 32 have 
salaried lawyers. All the cities having a population in excess of 
1,000,000 except Chicago, have this form of organisation. In Los 
Angeles, additional service in civil cases is given through the City 
and County Public Defender offices. 14 15

14. The Legal Aid Society of New York is one of the oldest 
societies having been established in 1876. Many organisations 
made this society as a pattern for later developments. At the pre
sent time, there are 75 of these societies doing active work.

Departments of Social Agencies
15. A form of organisation which has contributed very much 

to the grant of legal aid as a community service is the office known 
as the department of social agency. This type of organisation has 
been specially successful in the city of Chicago, the second city in 
the United States of America to establish organised legal aid ser
vice. In this form, the legal aid office is one of several integrated

tat distinct services of a general charity orgatusatton. With he 
exception of a few organisations, which depended upon the yoliin- 
tar, services of lawyers for ,he legal work, other "sendees have

paid lawyers.

Public Bureaus
16. Emery A. Brownell in his book entitled “Legal Aid in 

the United States” has classified departments of social agencies 
as only those legal aid offices which are conducted by privately 
supported welfare agencies. Although these agencies are classified 
as social agencies, there are a number of legal aid organisations 
known as “public bureaus” which are operated by a social welfare 
agency the distinction being that “public bureaus” are supporte 
entirely by public funds. Examples of “public bureaus are the 
Bureaus established at Bridgeport, Dallas, Kansas City Missouri) 
and St. Louis. The Kansas City Bureau is the oldest public bureau 
in the United States, having been established as part o t e oar 
of Public Welfare in 1910. It provides for legal aid along wit 
such activities such as social service, marketing and recreation, 
these departments come under the supervision of a Director o
Welfare”.

Bar Association Offices
17. A fourth type of organisation is the legal aid offices 

which are operated by Bar Associations. This type of organisa
tions grew up in numbers. In 1916, there were only three such 
organisations but at the close of 1949, there were as many as 
twenty such organisations. These organisations grew up as a re
sult of an increased recognition by the bar of the need to provi e
the service on an organised basis...............  For lack of financial
support these “Bar Associations” use panels of volunteer lawyers 
in place of paid legal staff, employing only secretarial and investi
gating personnel on a paid basis at the office which is maintained 
for the reception of applicants. Only the volunteer staffed offices 
at Akron and Dayton, Ohio and Hackensack, New Jersey were in 
existence prior to 1947. Soon such organisations began to spnng 
up in Arlington, Virginia; Binhamton, New York and Rock 
Island, Illinois; Baton Rouge, Louisiana and Gary, Indiana in 1949. 
The bar association office with a paid staff is considered to be the 
most successful in meeting the need.

Brownell in his work' entitled “Legal Aid in the United 
States” estimates that these offices have been serving 3.4 persons
nuf Afl 1T1 1 947-



Law School Clinics

18. A fifth type of organisation is run by “Law School Legal 
Aid Clinic”. There are two basic types: (1) those conducted by or 
directly affiliated with the Law School and providing direct service 
to clients, and (2) those which are operated as a co-operative 
activity by a Law School and an established Legal Aid office. The 
significant feature of the latter type of institution is educational. 
A separate report on this field has been prepared for the Survey 
of the Legal Profession by Quintin Johnstone of the University of 
Kansas Law Faculty. In respect of clinics of the first type, one 
should consider their role in making legal aid service available to 
persons without means.

19. Professor John S. Bradway has contributed a report 
embodying his researches, first at the University of Southern Cali
fornia and at Duke University. His observations and experience 
which are contained in a number of publications stressed two 
aspects: (1) the importance of making the clinic experience an 
integrated part of the law school curriculum so that it has a maxi
mum value to the student educationally, and (2) the importance 
of safeguarding the interests of clients and providing them with 
sound and efficient legal service.

20. In order to make this type of Law School clinics suc
cessful, these two distinct aspects should be combined, and each 
given adequate attention. The oldest clinic of this type is the 
Harvard Legal Aid Bureau established in 1913 as an independent 
charitable corporation. The only other ciinics that follow this 
pattern are the Madison Legal Aid Bureau which is affiliated with 
the Law School of the University of Wisconsin, the Tompkins 
County Legal Association, which is affiliated with Cornell Law- 
School at Ithaca. New York, and the Legal Aid Clinic at Boulder, 
Colorado, affiliated with the University of Colorado Law School.

Volunteers

21. In a number of places, especially in the rural areas, 
“Volunteer Service” is given by individual lawyers. In small com
munities where every one from farmhand to leading citizen is 
personally acquainted with everyone else or has natural contacts 
with all the professional services, the needs of persons without 
rafi311^ f°r *CSal a<^v'ce and even representation in court are gene-
rt imir,atiSfied personaHy by the lawyers in that area. As the com- 
■ uuniry grows in •
become too i Slze’ the number of persons who need legal aid 
to take care of ad ^ 3ny s'n^e *aw °ffice or group of law offices 

equately. Hence this type of organisation would

not serve the urban areas where the community is large. The 
simplest plan adopted in certain areas is for the local bar asso
ciation to appoint a Standing Committee on legal aid. This Com
mittee announces publicly that it will grant legal aid under certain 
circumstances. Those who require legal aid naturally would resort 
to this Committee for such help.

Beyond the volunteer committee system, there is also a wide 
variety of more adequate organisations which operate without the 
benefit of salaried lawyers.

The National Legal Aid Associations
22. The National Legal Aid Association is the direct suc

cessor of two preceding national organisations of the United 
States of America, namely, the National Alliance of Legal Aid 
Societies and the National Association of Legal Aid Organisations.

23. In the year 1911, on the invitation of Mark W. Acheson, 
Jr., then President of the Pittsburgh Legal Aid Society, representa
tives of fourteen Legal Aid organisations met in Pittsburgh and 
agreed upon the advisability of some kind of a central body. In 
1912 in New York City, delegates from twelve “Societies” and 
"Bureaus” adopted a report from the “Organising Committee” and 
thereby formed the “National Alliance of Legal Aid Societies’ .

The object of this organisation w-as stated as follows:
“To give publicity to the work of the legal aid societies 
of the United States, to bring about co-operation and 
increased efficiency in their work, and to encourage the 
formation of new- Societies”.

Arthur V. Briesen, President of the New- York Legal Aid Society, 
was elected President. It was largely due to his enterprise and 
personal enthusiasm that this organisation was able to push for
ward its important but limited objectives.

24. Although the organisation had no funds and not even 
an office of treasurer, the expenses were met out of the President s 
pocket. Its major accomplishments were the holding of two con
ventions. one at Chicago in 1914, and the other at Cincinnati in 
1916 at which legal aid workers exchanged information, experi
ence and obtained fresh inspiration and new ideas

25. Spurred by the leadership of a distinguished committee 
w-hich had been organised to give effect to the recommendations 
presented in the work "Justice and the Poor ’. a Convention of
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Legal Aid Organisations was held in Philadelphia in the year 1922 
at which it was decided to re-cast the structure of its national 
body. The committee which undertook this drew a Constitution 
and by-laws which was styled the “National Committee on Legal 
Aid Work’’.

26. The following year at Cleveland on June 6th and 7th, 
accredited delegates representing 23 Legal Aid Organisations met 
to consider the report of the Committee. The form of organisa
tion which was proposed successfully carried out the Committee’s 
intention of “devising a plan of federation which while still leav
ing the local societies and bureaus free and independent, would 
also vest in the central or national body enough power to be able 
to carry on this particular work”. With a few minor amendments, 
the constitution and by-laws proposed by the Committee were un
animously adopted by the delegates and the “National Association 
of Legal Aid Organisations” came into existence.

27. National Alliance of Legal Aid Societies also did much 
work to prepare the way for the acceptance by the existing legal 
aid organisations of a stronger and more effective national body. 
The objects of the National Association of Legal Aid Organisa
tions have been continued by the National Legal Aid Association.

The Role of the American Bar Association
28. Two years prior to the formation of the National Asso

ciation, the American Bar Association amended its constitution 
and by-laws to provide for a Standing Committee on Legal Aid 
Work, whose duties are enumerated in Section 13 of the by-laws 
as follows:

“It shall be the duty of the Committee on Legal Aid 
Work, (1) to maintain a continuing study of the adminis
tration of justice as it affects the poorer citizens and 
immigrants throughout the country, (2) to promote 
remedial measures intended to assist poor persons in the 
protection of their legal rights, (3) to encourage the 
establishment and efficient maintenance of legal aid 
organisations, and (4) to co-operate with other agencies, 
both public and private, interested in these objects.”

At its inception the Committee recognised the necessity for 
a strong central organisation of legal aid agencies and gave en
couragement and assistance to its establishment. The Committee 
also endeavoured to make the organised bar feel conscious of the 
duties and responsibilities towards the welfare of legal aid work.

29. Thus, a partnership between legal aid organisations and 
the bar was initiated for the mutual benefit of both. This bond 
became cemented and strengthened with the passage of years. An 
effective team work has been promoted by the election each year 
to the Vice Presidency of the National Association of the Ameri
can Bar Associations, President and the Chairman of its Committee 
on Legal Aid Work. Thus, a close collaboration is maintained on 
matters of general policy, on problems of financial support, and 
on the establishment of new organisations in cities where they 

are needed.

30. The American Bar Association Committee on Legal Aid 
Work has had a profound influence on the profession. It realised, 
as did the National Association, that rate of growth of needed 
facilities should somehow be accelerated. By 1940, the Committee 
was convinced that substantial progress could only be achieved by 
•securing of paid field services and supporting them by a vigorous, 
■sustained and co-ordinated drive to impress upon both the bar 
and the public the importance of providing adequate legal aid 

facilities.

31. The outbreak of war, however, hampered its work. 
However, it was realised during the war period that to keep up the 
essential morale of the armed forces, it was necessary to solve 
their legal problems through skilled assistance. Encouraged by 
this idea, a Committee of the American Bar Association on 
National Defence was formed. Later the Committee on War 
Work, both the Army and Navy, organised these services. Legal 
aid organisations and civilian bar committees formed an integral 
part of the plan and provided the legal services of investigation 
negotiation and court work for both servicemen and their depen
dents. So substantial was the contribution made that soon after 
the Germans surrendered, the Army made permanent its plan of 
granting legal assistance. Both the Navy and the Air Force are 
also carrying on a co-ordinated programme to give legal aid under 
"the “Jude-Advocate General”.

32. In spite of the number of Legal Aid organisations in the 
United States of America, still it is stated that at an average of 
7J people out of every 1,000 need a lawyer’s help each year, but 
cannot afford to hire a lawyer. It is also estimated that the greater 
need for legal aid is found in the larger cities, because a number 
of complex legal problems arise in such cities. The American Bar 
Association is now actively working on the problem of granting 
legal aid in cities of 100,000 or more population and counties
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having a population exceeding 200.000. There are now one hun
dred and sixty one cities in the United States being served by legal 
aid offices and of these 139 are the larger cities. In addition, 
there are 42 public and private defender offices which provide 
service in as many communities as possible. Supplementing these 
offices are over seventy-two volunteer committees of bar associa
tions. According to 1950 census data, there remain fifty com
munities where legal aid offices should be established, and many 
more where free legal services of a less formal nature are needed 
(See: Why Legal Aid in Your City; pamphlet issued by the Ameri
can Bar Association, National Legal Aid Association).

33. A Special Committee of the Association of the Bar of 
the City of New York and the National Legal Aid and Defender 
Association was deputised to prepare a report on the existing 
legal aid facilities. In their report entitled “Equal Justice for the 
Accused” they set out the number of States which do not assign 
counsel to needy litigants. They also set out the States where 
assignment is discretionary' and also the States in which assign
ment is mandatory. In spite of the elaborate legal aid organisa
tions in the United States of America, it cannot be said that legal 
aid service is complete in that country. It will also be noted that 
in America, the State provides very little money for the granting 
of legal aid.

3. LEGAL AID IN CANADA
The Canadian Bar Association formally recognised the 

existence of the problem as a pressing one by a resolution in 1929, 
even when this association was yet in its infancy. The leaal pro
fession has generally accepted the proposition that the organisation 
and administration of the legal aid systems is the duty of the pro
fession. Lawyers taking an active part in law reform have a 
collective responsibility to see that justice is practically available 
to all.

2. Before plans or schemes for legal aid were established in 
Canada, the assistance was available by welfare agencies, municipal 
solicitors, magistrates and even individual lawyers. The legal 
profession in Canada made some rapid advances in recent years 
in connection with legal aid, and the system that originated in the

non in any part of the world. Before legal aid schemes have been 
formally established, the Canadian Bar Association has gone a 
vr at way in providing assistance to members and their dependents 
in service during the World War II.
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3. In civil matters the need and provisions for legal aid 
varies according to the part of the country and the 
population as the case may be. In the eastern P^t of Canady the 
province of New Foundland and Prmcc Edward Island have no 
organised legal aid schemes. The legal professions m these pro
vinces'render considerable free legal services to needy persons who 
compose chieflv of a rural community which does not have the 
conditions which give rise to the necessity of legal a,d as m urba. 
and industrial centres. In New Brunswick and New Foundland. 
some old English provisions for granting legal aid to persons in 
indigent circumstances exist whereby certain court fees were waiv
ed but the ancient forms of proceedings are not in use today. In 
Halifax the Bar has established legal aid clinics which is composed 
of a junior panel and a senior panel. The former supervise the 
clinics while the latter give advice and also actually help persons 

in their litigation.
4 Early in 1955 the Legal Aid Committee submitted a re

port to the Council of the Bar Society in which it stated that the 
clinics had been operated efficiently, economically and with few 
complaints from the members of the panel. The Committee indi
cated the necessity for a generous scheme in the City of Halifax.
Ii also suggested some amendments to the rules of court so that 
costs could be recovered on behalf of the litigant. The- Council 
adopted these and other recommendations of the Legal Aid Com
mittee. Steps had been taken to implement the provisions incor
porated in the report.

5. The province of New Brunswick has schemes similar to 
that of Halifax but the operation of these are limited within the 
City of St. John. St. John has a Legal Aid Committee composed of 
2 senior and 3 junior lawyers. The welfare agencies after satisfying 
themselves about the need for giving free legal assistance, give a 
grant which is presented to the Secretary of the Committee.

Quebec
6. The profession adopted a similar plan as in New Brun

swick. Applicaiions are heard by the Quebec Bar Association 
who in their discretion refer the cases to lawyers who volunteer 
their names on the panel list. Out of pocket disbursements are 
met hv the applicant to the lawyer. In some cases, legal aid is 
given by organisations other than the Bar.

Montreal
7. In Montreal, legal aid offices are provided by the welfare 

organisations and supported by charity drives.



8. The membership of ihe Board of Directors of the Mont
real Legal Aid Bureau consists of lawyers. Matters which could 
not be handled by the Board are handed to lawyers. The Bureau 
makes payment of salaries and certain fees and disbursements to 
lawyers. It is a matter of interest that a number of lawyers de
clined to submit a bill for fees or disbursements.

9. The Guarantee Heirs Institute has a legal aid department 
Hi reeled by a Quebec lawyer who is employed on a full-time basis. 
Thé Bar of Montreal has endeavoured to establish a legal aid office 
financed by various agencies.

. Alberta and Saskatchewan

10. Alberta and Saskatchewan have certain rules of court 
covering aid to needy litigants. The rules do not provide for legal 
advice and the Law Society of Alberta is responsible for the 
administration of rules in that province. A committee known as 
the ‘Needy Litigants’ Committee operates. A litigant after satis
fying the Committee that he is in financial need is issued a certifi
cate and a solicitor is appointed to act in the matter. No fees are 
paid to the court in connection with such proceedings and the 
litigant may be directed to pay the necessary disbursements only 
when he is able to do so. If the proceedings are successful, the 
solicitor is allowed costs. Criminal matters and divorce actions are 
taken up only-on certain conditions. 11 12

11. Saskatchewan has rules similar to those in Alberta. Ser
vices are rendered in cases of necessity and in larger cities there 
are lists of members of the Bar who take up cases referred to them 
through the Secretary. No general scheme, however, of free legal 
aid has been set up. They have not organised a clinic system of 
legal aid since the population is scattered and rural in nature.

British Columbia ,

12. The Bar Association is in two main cities, Vancouver 
and Victoria. It operates legal aid with the help of permanent 
secretaries who receive honorariums from the law societies. For 
the rest of the province application for legal aid is heard by the 
Secretary and the Secretary refers such an applicant to the local 
lawyers who have the responsibility of further examining the appli
cant. No’ means tests are applied for civil legal aid cases. F.ach 
case is decided on its own merits. Aid is not granted in the field 
are expected to provide disbursement through the law society, 
of. domestic. relations. Where facts are involved the applicants
X 4 11. . _ C ~ .. ______ . J I U .-,11 non *■% n ■ into i li o IntiT rnoinhi fimrl

If it becomes apparent that a person could pay fees the matter 
has to be referred to the Committee and a decis.on is obtained 
thereon as to whether any fees should be charged.

In British Columbia legal aid is not given in matters of pro
bate or administration of estates except in indmdual cases of

hardship.
Manitoba

n In Manitoba the scheme is administered as in Winnipeg 
bv a clinic. It is not only in court cases but even in other matters 
leoai aid is given. The clinic is operated by a junior committee 
an 1 cases requiring further attention beyond the stages of advice 
‘is referred to senior committees. The committee has the same 
Secretary who attends the clinics. The junior committee sits each 
week and interviews applicants and records their problems and 
their means are investigated. No rigid means lest is applied and 
the committee uses its discretion regarding the means of each 
individual case. If the matter has to go to court the applicant is 
required to make an affidavit as to his means. The assistance of 
social service workers is readily acceptable. Matters requiring 
further assistance are referred to a senior committee and they see 
that a certificate is granted and forwarded to the Law Society and 
a solicitor is selected to act. A certificate enables a needy litigant 
to go to court without paying costs and the court fees. The Act 
of Manitoba requires payment of fees as a condition ol entry for 
filin'' suits. Such certificates are not issued to the man m a matri
monial action except where there have been a social benefit to be 
gained or where on grounds of public policy or morals such aid 

should be given.
14. Aid was only confined to the courts and therefore is not 

extended to other types of tribunals or even in courts 
to such types of cases as matters of. probate or administra
tion or actions such as libel or slander. Even in appeals 
to the Court of Appeal aid was granted if it only appeared 
that there has been a miscarriage of justice. Before the 
certificate is issued the applicant must satisfy that he is in indigent 
circumstances and that he has reasonable grounds of succeed.ng in 
the proceedings and that he will probably benefit from it. The 
court may, as a condition precedent, require payment of certain 
‘out of pocket expenses' before any action could be taken. If the 
poor person who gets aid has property, this matter has to be re
ported to the conducting solicitor and the committee, in which 
event legal aid ceases. Costs are allowed to be taxed as an ordi-



narv costs between client and the solicitor and is paid out of thé 
moneys that arc recovered.

Ontario

15. Establishments in Ontario are based really on schemes 
operating in Manitoba, but in many ways the most advanced form 
of legal aid exists in Canada. The plan is known as the Ontario 
Legal Aid Plan. It was established in 1951 by the Law Society of 
Upper Canaria. It extends throughout the length and breadth of 
the province and it provides legal aid clinics under the control of 
County Directors who aie responsible to the Provincial Director. 
In addition to County Directors additional directors called Local 
Directors are appointed if the volume of work justifies such an 
appointment. Legal aid clinics hold regular sitt'ngs to determine 
the eligibility' of applicants and ascertain the nature of the work 
to be done. An applicant must be in financial need for help and 
must also have a prima facie case and should be assured of some 
form of recovery when judgment is obtained. Applicants having 
no merit or who ask only for advice are disposed of at the clinic- 
stage.

The legal aid clinic after being satisfied that the applicant is 
unable to pay am thing or is able to pay a part of compensation 
for the services required, directs him to the County Director. 
There are no clinics established and these functions are performed 
by the County or Local Director, as the case may be, who after 
discharging his duties assigns the case to a lawyer on the panel of 
volunteers. If the applicant is able to pay some fees, the Director 
refers him to a lawyer known by the applicant who is informed of 
the c rcumstances. In other cases, another lawyer on the panel 
is appointed. In such cases the lawyer may retain any fees paid 
or costs recovered.

A flexible test is applied and legal aid is granted where an 
applicant has to impoverish himself, if required to pay for legal 
aid services to such an extent that hr would impair his ability to 
furnish himself and his family with the essentials of life.

The Ontario Plan is completely administered by the Ontario 
Bar. The various county organisations appoint their own advi
sory committees, nominate their own county director who acts 
without any remuneration. The only person w'ho is paid is the 
Provincial Director, who in Ontario is the Secretary of the Law 
Society at the present time.

Legal aid clinics consist of one or more solicitors-and a stu

dent under articles. There is provision for granting legal aid by 
welfare workers where it is deemed desirable. County Directors 
and the Advisory Committees have wide discretion to adopt the 
plan to local needs. Whenever the meetings at the clinics are held, 
notice of lime and place are given to magistrates, welfare organisa
tions. service clubs and so on in order to publicise the event. 
Regular clinics have been established and weekly meetings arc held 
in the local court-house or the Association Law Library.

Legal aid is not granted in certain types of eases such as: 
defamation, breach of promise of marriage, criminal conversation, 
alienation of affections, elections, Relator actions or even in 
appeals where in the opinion of the Provincial Director there has 
been no miscarriage of justice. Any other matter may be excluded 
in the opinion of the Provincial Director on the recommendations 
of the County Director having regard to the nature of matter. A 
legal aid fund has been established in which are deposited all 
moneys which have been recovered from time to time as costs and 
also all moneys which came by way of voluntary subscriptions. 
Any costs recovered arc credited to the account of the legal aid 
fund; provision is also made for a poor person who is given legal 
aid to pay into the fund certain sums if during the course of the 
proceedings he becomes ineligible for aid. The fund has a lien 
upon such costs to the extent of the amount so payable. The 
legal aid panel from which the conducting lawyers are selected is 
composed of lawyers who have volunteered to give legal aid in civil 
or criminal matters. In criminal matters legal aid was given 
where the offence was an indictable one and for which a term of 
imprisonment may be imposed.

Legal Aid in Criminal Cases in Canada

16. In every province except Quebec and Nova Scotia some 
provision has been made for financial assistance to indigent, pooi 
accused persons. The extent of assistance varies in different 
places but usually confined to the payment of a fee to counsel in 
cases involving more serious crimes.

In New Brunswick, the Attorney-General acts under the 
authority of Paupers Act of 1943, but in other places there is no 
specific statutory authority. Counsel are paid a nominal sum in 
different places. In Alberta. Saskatchewan. Manitoba, Prince 
Edward Island and New Foundland, payment is made to counsel 
who appears in higher court whenever counsel's assistance is neces 
sary by the trial judge. In British Columbia and New Brunswick 
only in offences involving capital charges, legal assistance is pro



for and payment is made. Prior t„ the introduction of the
n ano c,sa Aid Plan, the Ontario Government paid a small fee

o counsc in capital eases. Now it pays a maximum of $3,000 per
cai o tie Society and the Society makes payment out of its fund.
o payment of any kind is made in Quebec. Payment is made on
cat y basis and is hardly commensurate with the work involved.

f ,C ‘"f'T paymcnt 111 ca,,ilal cascs is in the region of $50 per dav 
toi each day of trial.

New Foundland has a more generous arrangement com- 
ntenetng a. SIOO a day plus other allowances. Payments are usual
> authorised by the trial fudge. In most provinces, the judge is 

responsible for appointing counsel in eases, although in factice 
counsel had volunteered to undertake the defence before the trial.
ed^Thcm" CXPCC,ed l° "lake disbl,rSCmcnls 0ut of fee allow-

defence witn"lChC7n' thCCr°Wn for ,hc summoning of

an0 the 7 7- “,'S Sa‘iSficd lhat thcir presencc * necessaryand the accused ,s without funds to procure their attendance. In
in C ;1C'CnCC COunscl -^^es the defence witnesses
the aeeu T ai W'tnCSSeS' AM °thcr “P^scs are borne bv 

used rcgai dless of the circumstances.

The criminal court authorises the Provincial Courts of Appeal 
o appomr counsel when necessary to represent appellants who 11

fuf' But thc court does not provide for payment of 
e unscl. and payment ,s normally made only in the provinces of 
Alberta and Saskatchewan. The court also provides for w, Uen
ablelii' m Ch arC US-n"y °" prinlcd für‘as which are avail-

prisons. These arc submitted to Court of Appeal with 
the minimum ot formality and without fee In Oucbee ,h r
: r-r - av“'"bk'in ihe <-* ***

o appeal are completed by convicted persons and sent to the
cg.strar of the Appeal Court in the case of a report from the pre

Mdmg judge or magistrate and a copy of the record. Applications 
.are u.uaJiv ub) , to a review by the appcllatc court who -ccts
At G arC r,Vn°US- ,f 1CaV° iS «"»«. -dee is sent to the 

• Orncv-General s Department who will send a representative to
appea, at the actual hearing of the appeal by the full court. If 

c appt ant requests or the court considers it necessary, counsel 
ay be appointed to argue the appeal. Counsel for the "Attorney
“T m lHC IOle °f amiCUS CUrae and argucs for both sides

Assistance provided by the Bar

17. Many provinces pay counsel in capital cases which re- 
pre.scnl less than 2 per cent of the eases tried in the higher courts. 
There are no provisions made for granting legal payment in the 
magistrate's courts where 92 per cent of the cases are tried. There
fore the great bulk of the legal aid work in criminal courts is still 
left to the volunteer efforts of the lawyers. It is said that lawyers 
are appearing free in these eases.

I he Law Society in Ontario has devised a very extensive pro
gramme. a Director has been appointed in each county to accept 
application for legal aid in both civil and criminal matters, and to 
assign local lawyers of the Bar to those applicants who are consi
dered eligible. Lawyers indicate their willingness to serve in crimi
nal or civil eases without a fee. The Law Society, assisted by a 
small grant from the Provincial Government, reimburses the lawyer 
for all necessary expenses. In criminal matters, most applications 
are made by the prisoners to jail officials who notify the Director. 
Approximately 10 eases are handled each week.

A similar plan has been introduced in Nova Scotia but it is 
not yet applicable to the whole of the province. In New Bruns
wick and Saskatchewan, the local bar in most of the principal 
cities maintain a panel of lawyers available for assignment by 
magistrates. In Winnipeg, the weekly assignment of volunteer 
counsel is made to each of the lower courts. These lawyers hold 
themselves to be available when called upon by magistrate or the 
presiding officer of tbc court.

Difficulty is encountered in Canada in criminal eases. From 
the experiments that have been carried on in Canada, certain les
sons have to be learned. In Canada there is only one profession, 
the lawyer who confines to the traditional role of barrister. Very 
few lawyers spend considerable time in criminal courts. The few 
who volunteer to act find themselves called upon too frequently to 
do the work and they soon withdraw. A number of suggestions 
have been made to overcome this problem. In some cities the 
junior members of the profession arc required to give their names 
in the panel of lawyers who are prepared to appear in criminal 
eases. Attempts are also made to give some preferential treatment 
t<? counsel appearing in legal aid eases, so that they will not lose 
any more time than necessary. Consideration has also been given 
in Ontario to the possibility of retaining a clerk to conduct the 
necessary interviews. Another difficulty' is the type of person who 
!S called upon to defend. Few prisoners have regular sources of
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income- or assets. In certain places juveniles living at home will 
not be assisted if their parents arc able to pay.

4. LEGAL AID IN AUSTRALIA

South Australia

Before 1925 there was some provision for the assignment of 
counsel in criminal eases, and limited assistance was granted to 
certain persons in divorce eases. Also some provision existed to 
enable certain persons to take civil proceedings in forma pauperis.

2. In 1925 the South Australian Legislature passed an Act 
known as the Poor Persons Legal Assistance Act to alleviate the 
conditions of the poor as far as costs of litigation were involved. 
A public solicitor was appointed who undertook a number of eases 
where an order was made permitting a person to sue as a pauper 
or where counsel had been assigned to defend in criminal proceed
ings. The Governor-General appointed a public solicitor who 
functioned till 1933. He undertook the defence of persons in 
criminal courts, and also acted as both solicitor and counsel in 
matrimonial actions. There was no provision for legal assistance 
in non-litigious matters. The right to sue or defend in forma pau
peris was limited to persons who proved that they were not worth 
£100. Similar restrictions were placed on those who wished to 
defend in forma pauperis under the Matrimonial Causes Act of 
1867.

3. After the Act came into operation the number of divorces 
increased, and it was found difficult for one practitioner with the 
small staff to attend to all the work which were fit to be under
taken by the public defender. In 1933 the Government inquired 
from the Law Society (the governing body of the Law Society of 
South Australia) whether the members of the Law Society would 
assist the solicitor by doing some work in that office. The Coun
cil rejected this proposal but offered to undertake the whole of the 
work done by the public prosecutor upon the basis of assistance 
now given by the English Poor Rules of 1926.

4. The Government had given only a grant to the Law 
Society towards the cost of administration of the scheme and the 
Society was prepared to undertake the whole scheme. The Gov
ernment's first year grant was increased to a sum of £500 and by 
30th June of that year the sum was at £3,850.
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Legislation
5. Although the scheme was in operation since 1st Septem-

I
ber 1933. it had no legislative sanction until the passing of the 
Poor Persons Assistance Act, No. 33 of 1936. The main provisions 
may be summarised as follows:

Documents received by counsel in relation to applicant for 
legal assistance were privileged documents. The costs between 
party and party may be ordered in favour of a poor person. No 
provision was to be made for the administration of the scheme, 
either by this Statute or by any other Statute. The Council of the 
Law Society of South Australia evolved the machinery of the 
scheme and it is shccrly through their goodwill that the whole 
scheme has been working.

Application for Assistance
6. An applicant for assistance had to sign an application form 

in the prescribed form and also make a declaration as to the truth 
of his statements in the application. The application for legal aid 
was to be made under the provisions of a voluntary scheme of the 
Law Society of South Australia and the Society retains a practi
tioner on behalf of the applicant. There are a number of questions 
that have to be answered and they deal with the subject matter, 
the applicant's means, capital and income, liabilities, marital status, 
dependent children and other relevant matters. There arc some 
conditions which the applicant has to agree to before legal aid 
could be granted. They arc as lollows:

(1) The Society has discretion as to the grant or refusal of 
assistance.

(2) The applicant to whom assistance is granted is liable 
to pay to the practitioner retained on his behalf such 
reasonable cost as the Law Society deems under the 
circumstances fit.

(3) The applicant should disclose to the Society any change 
in his financial position while in receipt of assistance 
or within 6 months thereafter. Upon receipt of this 
information of any change the Society could revise 
the arrangements as to costs.

The applicant should accept the advice of the practi
tioner retained on his behalf. If the applicant docs 
not do so the Society withholds all the assistance. 
The practitioner appointed to act under the scheme 
is at liberty to disclose for the information of the
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Soe civ all information given to him by the applicant
• • Move usance » 8n,n.ed. The

agree to waive all privileges which he had under 
which the solicitor could not divulge any inhuma

tion to others.
(5, The applicant is given the right to appeal to the Coun

cil of the Society from any decision ol the Comn 
administering the legal assistance scheme.

rhe Scone of the Scheme
- , u-a -istoee •» Siven in m.Ucri ol rcp.ocnomon ,n

.. .n n,anr« -

10—
tog dislances lo adend circuit courts and Htgh Cou,!..

r Kniii in the citv and the counliy8. The whole profession, both m y id
Aullia t'raclioncr

ever refused to take up an assignment.

1,55 m -d,vis,on

of the Courts as follows:
Divorce and Maintenance •••
Police & Criminal Courts ■■■
Tenancy
Accident Claims '" "
Other matters "

360
150

55
66

1-15

total ................ 776 .

, members of the Council of the ^ ^X^erves in rota- 
nembers. Thus, each membu o a^pliJaiions requiring atten- 
ion for 6 months at a lime. ^ )hc Cummiuee or if he
ion were dealt with by the Chairm ^ ^ of thc Government 

tv as not available by other mem rers.^ undertaking the
grant is paid to the members o ^ tov/arJs the additional ex.
work of legal assistance ^ lS ^ cXpCnscs incidental t0 the 
penses in providing stall an 
m:imiiM\ancc of an office.
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10. In eases where they decide fo give legal assistance it is 
left to the discretion of the Secretary to select thc members of thc 
profession and request them to undertake the assignments. As 
thc number of practioners is comparatively small, thc Secretary 
knows the individual members of thc profession and he could form 
a fairly accurate estimate of the capacity of each member and thc 
type of work that should be assigned to him. Counsel were 
assigned in criminal cases which gave them the necessary experi
ence and which brought them fame and name; in more serious 
types of criminal cases, such as murder, senior and junior counsel 
were invariably assigned. A junior may at any time ask for the 
assistance from a senior if in his opinion such assistance is neces
sary. If for some reason or other a counsel who lias been assigned 
is unable to accept the case because he is unduly inconvenienced 
in accepting it another practitioner is assigned in his place. Many 
solicitors in South Australia have referred applicant to the Society 
believing that the applicant would be unable to pay the full legal 
costs.

The Means Test
11. In Australia there appears lo be no rigid application of 

the means test. The Committee administering the scheme was 
given a free hand. If it was found that a person's income was 
greater than his bas e wage (which today in South Australia is 
£11 s.l 1 d.O per week) he did not receive assistance. It was 
found that persons were committed to spend on such items as 
refrigerators, washing machines purchased on an instalment basis. 
Assistance given in such cases was on condition that thc applicants 
must make weekly payments on account of cost. Thc Secretary 
may often reject an application but he must bring such a matter 
before the Committee for the rejection to be ratified.

Terms of Assignment

12. Thc Committee making the assignment determines the 
costs upon which thc assignment is made. In some cases they fix 
an amount. In other cases they order thc applicant lo pay weekly 
or other periodic payments. In some cases the applicant may not 
he required lo meet any payments at all. The amount and the 
manner of payment in all cases are determined by the Committee 
alter considering the applicant's means and obligations. The 
Society does not receive any fund from the applicant and the 
amount which is required to be paid to thc practitioner who is 
assigned is paid to him directly after he receives thc certificate 
from the Committee as lo the amount of costs due to him. A
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solicitor has to report to the Committee upon thc completion of 
thc matter and has to submit a statement of work done and thc 
costs incurred. The Committee then certifies the amount of costs, 
and if the solicitor has not sufficient amounts paid to him by the 
client to cover that amount, the Committee certifies in what man
ner the costs arc to be paid. There arc some cases in which the 
applicant pays weekly instalments. There arc also many cases (for 
example in the criminal courts) where the applicant is unable to 
pay and docs not in fact pay any costs whatsoever.

Western Australia

11. The free legal aid available to persons of limited means 
in Western Australia is covered by the Poor Persons Legal Assis
tance Act, 1928-1931. and Regulations made thereunder. The 
procedure is for an applicant to apply on the form provided. A 
statement as to thc facts is taken by thc officer authorised to make 
enquiries on behalf of the Law Society, and the financial position 
is verified by police inquiries. This officer then makes his report 
to thc Law Society and the Council of the Law Society considers 
thc application and the .statement of the case made by counsel and 
recommends whether or not assistance made by counsel and re
commends whether or not assistance should be granted. Where 
assistance is recommended, then a practitioner is appointed to 
represent him. Thc Attorney-General's assignment is then signed 
and forwarded to the practitioner with thc file.

14. In crim'nal cases when application is made, an officer 
interviews the accused in prison and makes his report lo the Law 
Society. The financial position of the applicant is also verified. 
Thc Law Society, if it is satisfied that it is a lit case, will recom
mend that legal assistance should be given to him. Assistance 
under the Poor Persons Legal Assistance Act is not usually grant
ed in the case of criminal appeal, unless thc Law Society advised 
the Attorney-General that a question of law' is involved which 
needs interpretation or as a matter of public policy that assistance 
in the appeal should be granted. Provision also exists under the 
Criminal Practice Rules for the assigning of counsel by the Court 
of Criminal Appeal lo assist the appellant.

Queensland
15. Provision is made in Queensland for thc granting of free 

legal aid to persons by the provisions set out below:
(a) Order 1 t of the Rules of the Supreme 

litigant under certain conditions lo sue or defend
roi,r' tables a 
^ a Pauper. T0
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be eligible to sue. such a person must prove that he is nol worth 
more than £25, his wearing apparel and the subject matter of the 
act.on being exempted. The applicant places his case before 
counsel through a solicitor for his opinion, and if counsel recom
mends that it is a lit case he then applies to a judge for leave to 
sue as a pauper. If the application is granted the party is exempt
ed from paying any money to court by way of court fees and a 
solicitor and or counsel, if necessary, is assigned to him. In prac
tise this provision has been availed of |->y applicants in actions for 
divorce.

fb) The Poor Prisoners Defence Act of 1907 enables the 
Attorney-General to grant a public defence where a prisoner is 
committed for trial for an indictable offence. The procedure is 
for an applicant lo apply 10 a Supreme Court Judge or as is usually 
done to a Stipendiary Magistrate who if he is satisfied that—

(1) (he applicant is without adequate means to provide for 
his defence: and

f2) it is desirable in the interests of justice that such de
fence should he provided.

cei titles accordingly to the Attorney-General who mav, if he thinks 
fit, grant such a defence.

(c) Section (Î7HC) of the Criminal Code provides that a Judge 
of the Supreme Court or the Court of Criminal Appeal or the 
Crown Law Officer may at any time assign to an appellant a solici
tor and or counsel if—

(1) it is desirable in the interests of justice: and

(2) the appellant has nor sufficient means to enable him to
ohtnin legal aid.

(d) Regulation 40 of the Regulations of the Public Curator 
Acts 1915 to 1947 provides that the Public Curator shall, when so 
required by the Attorney-General, render legal aid to any poor 
person, accused person or person named by the Minister.

fe) In addition. Regulation II of the said Regulations, pro
vides for the appointment of a Public Defender. In practice, ihe 
Public Defender appears for the accused person in most of the 
criminal cases in which free legal aid is given. Where his services 
aie not available, mostly in cases heard in the country, private 
counsels and solicitors are instructed at reduced fees which are 
paid by the Crown.



282

New South Wales

16. Legal Aid in New South Wales is given both in civil and 
enminal matters. In 19-13 the Legal Assistance Act was passed, 
and it provided for the setting up of an office of the Public Solicitor 
who administered thc Act. The Public Solicitor mav grant a certi
ficate entitling an applicant lo legal assistance if he is satisfied that 
(a) the applicant has reasonable grounds for taking, defending or 
continuing or being a party to proceedings in the Supreme Court 
oi in the District Court or to such proceedings or class of proceed
ings in such other court as may be prescribed, fb) the applicant is 
not possessed or entitled to property of a total value of more than 
£100 exclusive of—

(1) the subject matter of the proceedings

(2) wearing apparel of the applicant

(3) tools of trade of the applicant

(4) household furniture used by the applicant in his home

(5) a dwelling house owned and used by the applicant as his
home where the value of the interest of the appli
cant in that dwelling house does not exceed £750.

It is also provided that the Public Solicitor may. in any case 
where in his absolute discretion it appears to him to be reasonable 
to do so to relieve hardship, disregard any item or items of pro
perty. • •

(c) The income of the applicant, together with the income fif 
any) of the spouse of the applicant, during the period of 12 months 
preceding the making of the application, after deducting there
from an amount equal to £50 for each person totally dependent 
on the applicant or spouse, is added.

In practice a man with a wife and three children dependent 
on him will be ineligible to obtain legal aid if his income in the 
last 12 months was £550 or more. The Public Solicitor himself 
conducts a great number of cases passing through his hands. Other 
competent lawyers are appointed to assist him.

17. Cases may b 
ters who are entitled, 
the opposing party, 
person can exercise a

e assigned to “outside" solicitors and barris- 
where successful, to recover full costs from 
Where a solicitor is assigned, the assisted
right of nomination. 18

18. Assistance ai present extends to actions in the Supreme

283

Court or District Court and also to matters in the Courts of Petty 
Sessions relating to hire purchases, lay-by sales, and money 
lenders and infants' loans. A limited assistance is also given in 
respect of certain tenancy cases.

Workers' Compensation
19. Provision is made in the rules male under the Workers 

Compensation Act for legal ass stance to persons prosecuting or 
defending a claim before the Commission who are not worth more 
than £50 excluding furniture to the value of £20. wearing apparel 
tools of trade and the subject matter of the proceedings.

The Registrar of the Commission administers the scheme and 
assigns counsel and solicitors on behalf of applicants.

Divorce Jurisdiction
■ 20. Legal aid is available in divorce jurisdiction to persons
falling within the following categories:—

fa) where the applicant is a husband (or co-respondent) he 
may by leave of the judge or registrar take or defend 
proceedings “in forma pauperis”.

(b) where the applicant is a wife for women intervening) 
the Registrar may suspend payment of court fees.

21. An applicant for leave to sue in forma pauperis must lay 
before the Registrar a case containing full information and should 
Support his application with an affidavit setting out his income and 
means of living. The affidavit must also state that he is not worth 
£50. after payment of his just debts, save and except necessary- 
wearing apparel and household furniture. It special cases, he may
be allowed to prosecute or defend a suit in forma pauperis, although 
he’ mav be worth more than £50.

22. Once a person is a :1m it te I to sue in forma pauperis he 
is not liable for any court fees and a solicitor is appointed to repre
sent him. The Registrar keeps in the registry a panel of thc names 
of solicitors who are willing to act for poor persons and when an 
applicant is approved the registrar assigns a solicitor to represent 
him. In the case of a woman intervening it has been the practice 
to suspend payment of court fees instead of making an order for 
leave to proceed in forma pauperis. The main advantage of pro
ceeding in this wav is that it makes it possible for a wife to recover 
full costs from the respondent husband.

23. A wife desirous of proceedings with "fees suspended" 
must satisfy the Registrar on affidavit as to means that she is un-
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able to afford the ordinary charges of a solicitor. Thc application 
is made by the solicitor who gives an undertaking that unless an 
order for costs is obtained against the husband, he will charge her 
more than a sum for out-of-pocket expenses (£7 or £9) plus certain 
fees amounting to £2. The same procedure regarding assignment 
by the Registrar of solicitors from a panel is adopted, as in the “in 
forma pauperis” cases.

Criminal Matters

24. The Poor Prisoners Defence Act. No. 23 of 1907, pro
vides that any person committed for trial for an indictable offence 
against the laws of this State, may at any time before the jury is 
sworn, apply to the committing magistrate, a Judge of the Supreme 
Court, or a Chairman of Quarter Session for legal aid for his de
fence. If it is proved that thc person is without adequate means 
lo provide for his own defence, and that it is desirable in the 
interests of justice that legal aid should be supplied, a certificate 
is issued to the Attorney-General who may thereupon cause 
arrangements to be made for the defence of the accused person, 
and payment of the expenses of all material witnesses.

23. The practice of granting legal aid in criminal cas'es is 
not now limited to the court of trial and application for such aid 
may be made by any person who—

(i) has been committed for trial at the Central Criminal 
Court, Sydney, a country sitting of the Supreme 
Court or a Court of Quarter Sessions: or

(ii) has made application for leave to appeal to the Court of 
Criminal Appeal: or

(nil has been charged with a capital offence and is to appear 
before a Magistrate or Coroner; or

(iv) is lo appear before a Magistrate holding an inquiry 
under the provisions of the Mental Defectives (Con
victed Persons) Act, 1939; or

(v) has appealed to a Court of Quarter Sessions against con
viction on a criminal charge: or

(vi) is to appear before a Court of Petty Sessions charged
with a summary offence which is leimtey of a 
criminal nature.

Legal aid is also granted ^^^Jp'uv'sesîions^Cged 
is required to appear betoie a f Xfid with
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an indictable offence and who desires to enter upon his defence 
with a view to securing dismissal by thc Magistrate of the charge 
brought against him.

It is the invariable practice to grant legal aid to any person 
charged with an offence punishable by death, if not already re
presented. Applications for legal aid other than in capital cases 
are dealt with on their merits.

It was formerly thc practice when legal aid was granted to 
secure the services of a practising solicitor or barrister to repre
sent the accused hut in 1941 the office of the Public Defender was 
created.

It is the duty of the Public Defender, instructed by an officer 
of the Public Solicitor’s office, or a practising solicitor (in country 
cases other than capital) to appear for successful applicants for 
legal aid. but if his services are not available, it is the practice to 
assign outside solicitor or solicitor and counsel to represent such 
persons.

Tasmania

26. In crim nal trials no financial assistance is given to any 
accused person except on a capital charge where a judge, on appli
cation made to him in Chambers, has a discretion in ordering that 
the Crown pa\ some sum towards such an accused man’s legal ex
penses.

27. Section 410 of the Criminal Code Act 1924 provides that 
in any case in which it appears to be in the interests of justice that 
the appellant should have legal aid and that he has not sufficient 
means to enable him to obtain such aid. the court, or judge may 
make an order for the payment to or for the appellant of such sum, 
as the court or judge may think reasonable. The section also pro
vides that any sum so ordered to be paid shall he paid to the appel
lant at such time and upon such conditions as may he prescribed.

Proceedings by and against Poor Persons in a Civil Matter

28. In ci\il matters provision is made by the Supreme Court 
Civil Procedure Act, 1932 (Order 18. rules 23 to 40). A person 
obtaining a certificate (the application for the certificate being made 
to a Law Society) is admitted to be a party to any proceedings in 
court as a poor person. LTpon such application the Law Society 
is requested to appoint a committee to inquire into the matter. If 
a certificate is granted, two members of the committee have to 
certify—



(1) That the poor person is not worth a sum exceeding £50
(excluding wearing apparel, household furniture, and 
equipment in use in his or her home of the value of 
£10, tools of trade, and the subject matter of such 

oceedings) or in special circumstances a sum no.- 
exceeding £100 (including wearing apparel, household 
furniture in use in his or her home up to the value of 
£40, tools or trade, and the subject matter of such 
proceedings).

(2) That the usual income front all sources of the poor person
docs not exceed a week or in special circumstances 
a sum not exceeding £41 a week.

f3) That the poor person has reasonable grounds for taking 
or defendin'', or being a party to such proceedings, 
and

(4) The name and address of the solicitor who has been 
nominated and has consented to conduct the pro
ceedings on behalf of the poor person hereinafter 
called ‘the conducting solicitor’. 29

29. The committee may require the applicant to make an 
affidavit or statutory declaration as io any facts upon which the 
claim for a certificate is based. The certificate is then filed by the 
conducting solicitor and is accepted at the Registry. Thereupon 
the Registry issues a certificate. No court fees are payable and 
no solicitor or counsel is to accept payment for the conduct of the 
proceedings except as may be ordered by the court or judge. The 
committee, however, may allow such payments for out-of-pocket 
expenses as they may consider just. The Committee, if it is of 
the opinion that special circumstances exist, may require the poor 
person to deposit to cover these out-of-pocket expenses, not 
exceeding in the first instance the sum of £5. If such deposit be 
found insufficient, the committee may direct that a further sum not 
exceeding £5 be deposited.

Divorce
10. In matrimonial causes whore the wife is the P0’11 Peis°n, 

the certificate referred to above certifies in addition to the condi
tions prescribed by paragraphs 1. 2 and 4 eiilw

(i) that the poor person and her husband a not worth the
amount specified in paragraph llu at !heir j0jnt 

. . . ... ^reed the amount specifie<j •incomes do not ex1-''-'1 
paragraph 2. or

(ii) that it is reasonable in the circumstances that the poor 
person should be admitted to take, defend, or to be 
a party to the proceedings as a poor person; and if 
so. whether the proceedings are to be limited to such 
proceedings ns are necessary to enable the applicant 
to obtain security for her costs, or are lo extend to 
any and what further, or other proceedings.

Victoria
41. The Pool- Persons Legal Assistance Act. 1928. covers 

the whole ground of legal aid to destitute persons in Victoria. Part 
1 of this Act covers the assistance given to persons on their trial, 
whilst Section 601 of the Crimes’ Act. 1928 deals with legal assis
tance to persons who are appealing against their convictions for 
criminal offences.

5. LEGAT, ATD IN AUSTRIA
The Austrian Code ol Civil Procedure. 1895 makes provision 

for the grant of legal aid in Austrian courts. The provisions of 
the Austrian Code may he summarised as follows:—

A person who is not in a position to pay the cost of action 
without touching the sources of maintaining himself and his family 
may be granted legal aid. Section 65 of the Code provides that 
the grant of legal aid confers the following privileges on the litigant;

1. The right to request a free advocate; the right to the
services of an advocate where such an advocate is 
necessary by law or where the trial is in a court in 
a locality outside the applicant’s place of residence. 
He does nut pay any sum for the services of the 
advocate.

2. Exemptions from giving security for costs.

4. Provisional exemption from stamp fees and other dues 
to the Treasury arising out of the action such as 
lees of officers of court and daily fees for the execu
tion of judgments, and batta payable to expert wit
nesses, cost of copying records, etc. These costs are 
defrayed by the Treasury.

The application has to be made in writing or may be verbal 
to a competent court in the first instance, accompanied by a certifi
cate. which must state his income and the number of dependents 
he has, and such an application must explicitly state that the appli-



cant is unable to pay the costs. A certificate is then issued by the 
Mayor of the applicant's town and is endorsed by the administra
tive authority (Section 65). The actual appointment of the advo
cate is made by the competent committee of Chamber of Advo
cates (Section 66). All fees anil expenses mentioned in Section 
64 are payable by the opposing party if ordered by court.

6. LEGAL AID IN SOUTH AFRICA
Prior to 1940. no facilities existed for the grant of legal aid 

to poor persons. The first effective movement to grant legal aid 
started in 1937 when the South African Institute of Race Rela
tionship set up a Legal Aid Bureau in Johannesburg.

2. The object of this Bureau was to furnish professional 
representation in those criminal cases where the accused was in 
indigent circumstances, but it was reasonable to grant such aid. 
Panels of barristers and solicitors who were prepared lo serve under 
this scheme were formed, and those who rendered services were 
paid reduced fees by the Bureau which derived its funds from the 
grants to this Institute.

3. The Bureau was in charge of a retired magistrate who 
visited the prisons daily in order to select cases requiring defence. 
On the non-criminal side, the Bureau gave limited facilities for 
the assistance of poor persons by merely grant'ng advice on simple 
matters.

4. By 1940. when the necessity of extending the activities of 
the Bureau to civil litigation was conceived, the Bureau was re
constituted. Thereafter, the work of the Bureau fell under two 
headings:—

(a) The Bureau undertook the defence in criminal cases and 
obtained particulars from the prisoners who deserv
ed free legal aid. A representative of the Bureau 
visits the cell in the magistrate's court every 
morning and reports to the Director any indigent 
person who has a prima facie reasonable defence.

(b) The Director then discusses the case with the Public 
Prosecutor, and if necessary, arranges for one of the 
panel solicitors to conduct the defence free o charge 
or direct the panel solicitor to interview the Public
- ■ . • tn obtain a withdrawal of theProsecutor with a view to “
ctage The panel sol,.,,or arranpe, for

Under the second head of thc activities of thc Bureau falls 
the great part of the work which may be conveniently sub-divided 
as follows:

(1) Assisting persons who have been victims of criminal
offences and assisting them by obtaining medical re
ports. referring witnesses to police and holding of 
watch brief throughout thc proceedings.

(2) Arranging professional representation in suitable crimi
nal cases.

(3) Advising persons in civil matters and wherever possible
to bring about settlements.

(4) Arranging for professional representation in civil mat
ters where litigation becomes inevitable.

lhe legal profession has responded to thc work which was 
done on a voluntary basis. In 1942, the Legal Aid Committee 
became an independent autonomous body and has been doing 
service to the poor people.

There is no information for the Rapporteur to discuss the 
developments after 1942.

7. LEGAL AID IN GERMANY
We are indebted lo the German Foreign Office for sending a 

detailed statement, setting oui the statutory provisions for thc 
grant of legal aid in Germany. This note is largely based on the 
statement furnished bv them.

2. The Laws and Regulations governing the granl of legal 
aid (ARMENRECHT) in civil suits are found in Sections 114 to 
127 in the German Code of Civil Procedure—ZPO.

3. In Germany, legal aid is granted to foreign nationals, pro
vided the country of the foreign nationals gives reciprocal treat
ment to German subjects. Certain persons may be granted legal 
aid provided they comply with the other requirements. But the 
grant of such aid lo persons is entirely in the discretion of the 
court. Legal aid also may be granted to juristic persons provided 
such juristic persons comply with the other conditions.

4. There are certain conditions which will have to be satis
fied before a person is entitled to legal aid. They are: —

(a) The applicant should be unable lo pay the costs of liti
gation without endangering his or her maintenance 
or that of his or her family.



(b) The prosecution or defence of thc proceedings by the 
applicant should offer adequate prospects of success.

fc) The prosecution or defence of the case should not be v
unreasonable, i.e.. the ease must be of such a charac
ter that the party who is unable to pay costs would 
not desist from instituting proceedings because of 
thc nature of the case. Thus, where the amount at 
stake is so small or the defendant is an insolvent, it 
will be unreasonable to start proceedings, and in 
such cases, legal aid will not be granted. (Manual 
of German Law—Vol. II —1952. H.M.S.O.)

5. The procedure for obtaining legal aid has to be initiated 
by thc poor person who makes an application. This application 
has to be in writing to the court of action, and taken down by a 
certificating official of thc office. The applicant has to state the 
circumstances of the litigation and also thc evidence available. To 
the application should be attached a certificate for obtaining relief.
The certificate has to set out the income and pecuniary circum
stances of the applicant and is normally issued by authorised 
bodies, usually the local authority or the welfare office. Such a 
certificate, however, is not insisted upon when an illegitimate child 
brings an action against its father. The certificate, however, is not
binding on the court. Thc court may hear the evidence of thc
other party and form its own judgment. The court of action 
decides whether or not legal aid is to be granted.

6. Thc order of the court to grant or not to grant legal aid
on an application by a poor person is final. (Article 127. ZPO). 
ff legal aid is refused, the applicant may lodge a complaint. Apart 
from that, no further complaint is entertained. 7

7. When legal aid is granted, the poor person who has
obtained that relief is exempt from paying court fees, whether out
standing or payable in the future. Such an applicant is also 
exempted from giving security for costs. The poor person is grant
ed a certificate in the court of first instance (LAN DC.ERICHT), the 
court of second instance (OBLRLANDESCERICH T). and thc 
Supreme Court, and an attorney is appointed foi him. t he attorney j
is paid his Fees and expenses from the public tioasui>. Tic amount
of thc "poor law barrister's" fees docs not coin- .pone to t e gene
ral fees laid down to the scale of fees for la"’-1 ' 11 is ,wcr- If
during thc continuance of the suit, thc poor per. s Opponent is 
ordered lo pay costs, thc poor person s bar ■ is entitled to

demand from the opponent full payment of the legal fees. (See 
Article 124, ZPO).

8. There is also permission to grant partial legal aid to a poor 
person. If he fails in Ins action, he has to pay costs ordered 
against him. The exemption from payment of fees to the lawyer 
assigned to him is only temporary; if subsequently the poor person 
is able to pay the fees, he must do so. fArticle 125 (1) ZPO). But 
an order for the subsequent payment is in thc discretion of the 
court The quantum and thc mode of payment, i.e.. whether by 
instalment or otherwise, is also in the discretion of the court.

9. The opponent of a legally aided person is also temporarily 
exempted from paying any court fees where an aided person insti
tutes action or files an appeal. (Article 120, ZPO). But this 
exemption from court fees granted to an aided person's opponent 
is from court fees only and docs not include fees to (lie lawyer.

10. The poor person has lo pay the full amount of the costs 
ordered against him if he is unsuccessful. (Article 1 17, ZPO). Thc 
Treasury does not reimburse to poor person's opponent, if costs 
ordered cannot be recovered from him because of the poor person's 
pecuniary circumstances.

11. Legal aid may be withdrawn from the party if at any
time it appears that it lias been obtained on false representations 
or by the hiding of material facts. ...

12. In criminal suits, where the ofTcnce is of a serious nature, 
a defence counsel is necessarily given to defend an accused person 
who has not yet arranged for his defence. The defence counsel 
is paid from the funds of thc Treasury. The pecuniary circum
stances of the accused do not matter in such cases, since the coun
sel is provided primarily to ensure that the rules of procedure are 
observed, and lo bring about a just sentence. (Articles 140. 141 St. 
ZPO German Code of Criminal Procedure). Article 140 of the 
German Code of Criminal Procedure sels out the cases where legal 
aid has lo be granted.

13. In Germany, there is no statutory provision for the grant 
of legal advice lo indigent persons in matters which are not pending 
before the courts, but legal advice is granted by unofficial "legal 
advice offices" of the Lawyers Union ! ANWAI.TYT.RLIN I. Thc 
offices arc to be found in almost all the principal cities and free 
legal advice is given to indigent persons in these offices.

These legal advice offices are institutions voluntarily set up by



Thc German Lawyers Union (DEUTCHiiR ANWALTVLREIN). 
These unions receive no subsidy from Government; nor arc they 
controlled or supervised by Government authorities. There arc also 
several cities with special offices giving legal advice. These offices 
are attached to welfare authorities of the city concerned. In the 
federal provinces BADEN-WÜRTTEMBERG and HESSE, thc 
courts of first instance have set up special offices attached lo them 
at which poor persons may obtain legal advice free of charge.

8. LEGAL AID IN BELGIUM
There is another group ol Stales in the Continent where the 

procedure is more elaborate. In these countries, application lakes 
thc form ol a pre-trial stage of a case with a view to a possible 
conciliation. Such countries are trance, Italy, Belgium, Monaco 
and also the State ot Haiti, in these counlr.es, a special bureau 
or commission is attached lo the courts lor purposes ol these 
applications. A more detailed account oi the procedure in Belgium 
may serve as an example.

adjournment for further information to be obtained and may 
instruct the King’s Procurators lo make inquiries. If aid is granted 
an attorney, notary or bailiff, according to the circumstances, is 
appointed from a list drawn by the respective professional organ
isations each year. No court fees are payable in respect of appli
cations for legal aid in all courts. An advance is made to the poor 
person by the Minister of Justice for all travelling expenses and 
subsistence allowances for expert witnesses. Thc cost of any 
necessary advertisement, all authorised disbursements, anil one- 
quarter of the salaries of bailiffs arc recovered from the opposing 
parties who are ordered to pay costs, or from a poor person who 
is in a position to pay them within 30 years. The lawyers receive 
their fees from the costs ordered from thc opposing party.

9. LEGAL AID IN SWEDEN
Legal aid is fully developed in Sweden. A very elaborate 

scheme of granting legal aid exists in Sweden and is availed of by 
a large number of people.

Legal aid in Belgium was hrst provided by Decree of 14lh of 
December, DUO. It was later amended by a Decree ot aUm July, 
igyy and stilt suosi-quenuy by a Decree dated 29ln June, 1929.

Legal aid is granted in all courts, even belorc Administrative 
Tribunals, and in all matters which require an advocate, notary or 
bailiff, I ne persons whose resources are insufficient to pay die 
full costs can get aid on payment ol an amount which is lixed. 
Tnere are bureaus attached to each court, and some ol them aie 
divided into several sections. Each section ot a bureau consists 
of a judge appointed by the court at the beginning of each year, 
lie is assisted by the King’s Procurator and the clerk ol the eoml, 
actin'’ as thc clerk of the bureau. An appeal against the buieaus 
decision can only be made by the Procurator-General attached to 
the Court ot Appeal. Proceedings arc initiated by thc application 
made by a litigant which is made verbally or in writing to the 
competent bureau. On receipt of the application, a day w 1 •

[„, ,h.. hearing anr. , copy ol rhe
application is sent to the opposing par y represented by
The parties may attend either personally ° >
advocate or a representative app.ovc c|(e lheB1. IE seule.
then hears ihe parties and endear ours ^ ^ signcd by the
ment is reached the agreement is d ^ cach of ,hcm 1{
parties and filed, and a copy ‘»e»« ^ buruau Ljn ortkf
settlement can be reached innncdiu > ““

2. The history of the development of the Swedish system 
may be stated shortly.

3. In 1872, the town of Gothcnburgh appointed a special 
lawyer to assist poor people and to give legal aid free of charge or 
at a reduced rate in and out of court. Stockholm followed this 
example in 1884 and dispersed lo other parts of Sweden. In 1916, 
practically all the larger towns had established offices known as 
"The Poor Man's Advocate". The advocate designated as “The 
Poor Man's Advocate" did not devote his time exclusively to this 
type of work but carried on his private practice in addition as well.

4. The statistics show that tn 1912, those advocates dealt 
with as much as 1,445 cases, 467 of which there were actual liti
gation in court. It was, however, realised that the part-time work 
done by these lawyers, who had their own private practice, and 
who had to look after these did not adequately meet the demand 
for legal aid of the poor persons. Hence, in 1913 the work was 
re-organised in Stockholm under a full-time Director, the volume 
of work has then steadily increased. The authorities were of the 
view that it was most important that a State should inform poor 
people of their rights and the facilities available to them under the 
legal aid scheme.

5. In 1919 and 1920. a law was passed regulating free legal 
proceedings and the Royal Decree concerning thc grant of Govern-



ment subsidies to public legal aid institutions came into force. The 
latter provides for the setting up of a bureau by the local authority. 
However, this provision was not compulsory and the development 
was slower than was expected.

6. In 1924, there were 5 bureaus. By 1938. there were 
bureaus in 6001 towns. Each bureau is entitled to a Government 
subsidy it it fulfils three conditions, namely:- -

(al If it is under the control of the Committee consisting 
of a Chairman anil a Deputy Chairman appointed by 
the Provincial Governor, and at least two members 
are appointed by the commune or communes which 
have set up the bureau.

(b) The work is carried out in accordance with certain
regulations.

(c) Statistics are furnished to the Central Statistical Office.

1 he subsidy consists of a grant of 3,000 Kronor to start a new 
bureau and one-half of the annual debit balance for salaries, and 
office and other expenses. The balance half of which was required 
for purposes of expenses is paid by the local authorities. 7 8

7. In 1923. the Stockholm Bureau had a stall consisting 
of a full-time salaried Director. 5 salaried lawyers and a clerical 
staff of 15. Most of the other bureaus had each a full-time Direc
tor and a clerk. Out of a population of 425.000 people, the Stock
holm Bureau received 24,405 visits and wrote 18,790 letters in 
1923. The Bureau also conducted notarial business for anyone 
who is not possessed of means. An applicant's statement as to his 
means is normally accepted but there is power to call for further 
evidence. The application has to be made to court, and the lack 
of means has to be attested by a local authority. The aid granted 
was entirely free and the court generally selects a lawyer whom 
the applicant has suggested. The lawyers are paid on the same 
basis as in other eases by the court from the Treasury funds. If 
the applicant is successful in the case, the court orders the opposite 
parly to refund to the Treasury, the cost of free legal aid pro
ceedings. Any disbursements are paid in advance by the court 
or the lawyer, and no court fees are payable by the assisted 
person.

8. The Bureau also conducts Higdon but the actual grant 
of legal aid is made by the court. A private aU«rney m^r apply 
for legal aid on behalf of a client who * tot t,,L *«*«1 Of

the case. The Legal Aid Bureau works so well that it has been 
stated that 90 per cent of the people in Sweden preferred to be 
represented by the Bureau. When a lawyer from the Bureau 
appears in a ease, he receives a fee from the State but having 
received a salary he accounts for it to the Bureau. A fee is fixed 
by the court.

9. The only qualifications for legal aid proceedings is flic 
applicant's statement, which has to be confirmed by a public 
authority or a well-known person that he is not in a position to 
pay for the conduct of the proceedings. There is no requirement 
that an applicant must have a just cause to bring a case, except 
that by an amending Act of 14th June, 1929 where free legal aid 
proceedings arc not available to a party except when it is consi
dered that it is extremely important that his ease should be tried.

In addition to the representation, he is also granted exemption 
from court fees, wiulesscs' allowances and copying charges. The 
aided person pays no fees unless his financial position improves 
whether as a result of proceedings or otherwise, in a period of 
5 years. If costs are awarded against the opponent then they 
are paid to the State.

10. In 1935 the bureaus and free legal proceedings cost 5 
million Kronor as compared with 54.2 including unemployment 
insurance, 38.3 for public health and care of the sick. 55.9 for 
pension insurance, 30 for sick insurance. 1.7 for assistance to the 
blind. Thus, the total Slate expenditure for social purposes 
amounted to 180 million.

Legal Aid to Non-Nationals

11. Non-nationals are given aid only it Sweden enjoys 
reciprocity with other countries, and not otherwise. However, 
stateless persons are refused legal aid.
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APPENDIX II

LEGAL AID IN CEYLON
Legal Aid under flic Early British Regime

Under the early British regime, no provisions existed to assist 
poor citizens who sought protection or redress in the court. 
Cameron in his Report in the year 1812. while dealing with “The 
Judicial Establishments and Procedure in Ceylon", referred to the 
Penurious condition of the population and expressed the desire 
I hat if the protection of the law has to be guaranteed to the great 
mass of the people, then it should be granted gratuitously. He 
said that fees and stamps, which although small an amount and 
which presented no difliculty to the attainment of justice by the 
poor in England, frequently operated as a complete denial of 
justice in Ceylon. For in every step in the judicial procedure, a 
litigant was obliged to pay stamp duty which though small and 
ineffectual for purposes of raising the revenue, nevertheless was 
large and powerful for "the flatitious purpose of indiscriminately 
repressing litigation”.

Under the procedure that existed then a suitor has to make 
an application to the Governor to sue in forma pauperis. Such 
pcimons were presented to the court in which the suit was pending 
or to be instituted, or from which the appeal was made or to be 
made. On receipt of the petition, the court had to be satisfied 
ns lo the lack of means of the petitioner, and the other averments 
in (he affidavit. The court then made inquiry and if it was satisfied 
that the applicant had no means and also had apparently a good 
cause of action or defence, he was allowed to sue in forma 
pauperis.

A large number of persons sought lo avail themselves of this 
ptocedurc and it was found necessary to direct the Provincial 
fudges and Magistrates to place their applications in the order of 
priority and as may appear just. The applications were filed till 
it was convenient for the court to lake them up. Cameron in his 
report makes the caustic remark:

The community being thus divided into those who can afford 
to pay for justice and those who cannot, the inconvenience 
of the former class as distinguished from that of the latter, is 
openly designated as the public inconvenience; and the poor 
are plainly told that the Government will only distribute 
justice gratuitously at those seasons when the sale of il js 
slack. Those who cannot pay are plainly told that they have
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no right by law to the services of a court of justice, but that, 
by sufference, they may glean as much of them as is left after 
the true owners have taken all thev have occasion for."

Cameron dealt with die high cost of legal proceedings because 
they were needlessly protracted and prolonged. He recommended 
the total abolition of such expenses as stamp duties upon legal 
proceedings. He also recommended that the expenses of witnesses 
of both parties, in all cases, should be paid out of the public funds. 
The recommendations of Cameron on these matters, however, were 
nor implemented by Government and therefore found no place in 
the Charter of Justice of 1833 which followed his report.

After the Charter of Justice of 1833, the procedure adopted 
in pauper actions was set out in ihe General Rules and Orders. 
The applicant has to present a petition to the District Court 
praying for permission to proceed in forma pauperis. Along with 
rhe application, he has to file an affidavit signed by two headmen 
or respectable persons of the place at which the applicant resided 
who testified to the worth of the applicant. (Sec Rules and Orders, 
See. 8. Rule 42). The petition was thereafter referred to a proctor 
of the court selected in rotation, who inquired into the petition, 
examined the documents and evidence available, and then certified 
fo court bv endorsing on the petition whether the applicant had 
a good cause or not. If the applicant had a good cause, he. was 
allowed to state his complaint viva voce or to file a written plaint 
free of expense. Poor persons and their witnesses who were 
found wilfullv to deceive the court were liable to be punished.

Pauper Actions in Civil Cases

In Cevlon. so far as civil cases are concerned, the only meagre 
provisions that are found in the Statute Book giving relief to poor 
persons who wish to sue in a court of law or who wish to defend 
themselves or who wish to appeal, are found in the provisions of 
the chapters of the Civil Procedure Code dealing with pauper 
actions and pauper appeals. There are no statutory provisions 
whatsoever for the granting of legal aid in civil matters that come 
up before statutory tribunals.

For the purposes of the Civil Procedure Code, a pauper is 
defined as "a person who is not entitled to property worth Rs. 50 - 
other than his wearing apparel and the subject matter of the 
action." (See Section 441 of the Civil Procedure Code). Even if 
a person satisfies the requirements of these provisions, the only 
relief that he obtains from Government is remission of stamp fees.
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Hence, the assistance granted under this Chapter, is not only of 
a very limited nature but is also, in practice, most difficult to 
obtain.

The procedure that is set out in the Civil Procedure Code is 
beset with manv difficulties to enable a pauper to sue in forma 
pauperis, whether in the original court or in the appellate court. It 
is both cumbersome and difficult to follow without the assistance 
of a lawyer.

Every person who wishes to sue or be sued in forma pauperis, 
has first to obtain permission to sue as a pauper and for that 
purpose, he has to make an application in writing, giving particulars 
of the matters which are set out in Section 444 of the Civil 
Procedure Code. If the application is in conformity with Sections 
441 and 444 of the Civil Procedure Code, the court then directs 
the applicant to a Proctor of the Supreme Court who makes 
inquiries into the applicant's case. If the Proctor was satisfied 
that there were reasonable grounds of proceeding with the case, 
then he sends a certificate to the court stating whether or not in 
his opinion the applicant has a good cause of action. At the 
inquiry held the Proctor has to determine the grounds on which 
the applicant wishes to proceed, the evidence by which he proposes 
to establish his case, and after scrutinizing both oral and 
documentary evidence available, he is required to certify to the 
court his opinion as to whether or not the applicant has a good 
cause of action to sue or defend in a court of law. If the Proctor 
gives a certificate to the applicant to the effect that he does not 
have a good cause of action, the application to sue or defend in 
forma pauperis is rejected. If, on the other hand, the Proctor 
certifies that the applicant has a good cause of action to proceed 
in a court of law' or to defend an action in a court of law, the 
court appoints a day for the determination of the question of 
pauperism. (See Section 447 of the Civil Procedure Code). On 
this day or on an adjourned day, the question of pauperism is 
determined, and if it is determined in favour of the applicant, the 
applicant is allow'ed to sue as a pauper, and an order to that effect 
is made by the court. Thereafter, the application is numbered and 
treated as a plaint but if the applicant is a defendant, then it is 
treated as an answer.

If the applicant happens to succeed in the action, then the 
amount of stamp duty, which the applicant would have had to be 
called upon to pay but for the order exempting him from pav;ng
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such duty, is calculated and such amount shall be a first charge 
on the subject matter of the action.

Even after the granting of permission to a pauper to sue or to 
defend, the court may. on the application made by his opponent, 
of which one week's notice in writing has to he given to the 
applicant who has been allowed to sue or defend as a pauper, 
order such a person to he dispaupered in the following cases; 
namely:—

(a) if he is guilty of vexatious or improper conduct in the
course of the action: or

(b) if it appears that bis means are such that he cannot
continue to sue or defend as a pauper.

(Sec Section 454.)
Provisions of a similar nature are contained in the chapter 

dealing with pauper appeals in the Civil Procedure Code, which 
enable a pauper to prosecute or appear as a respondent in an 
appeal to the Supreme Court.

Even where a pauper succeeds In his application, the only 
relief that is given to him is that he need not pay stamp duties 
which is required from an ordinary litigant. He does not obtain 
any legal assistance from the court free of charge.

The Civil Courts Commission was appointed to report on any 
amendments to the Civil Procedure Code by His Excellency the 
Governor. After hearing evidence, the Commission in its Report 
stated as follows:

"It has been often stated that the “Courts of justice are open 
to all- like the Ritz Hotel''. This statement recognises the 
existence of a problem in regard to the difficulties of access 
to the remedies provided by laws It is an essential aim of 
democracy that every citizen should in practice have equality 
before the law. It will also be admitted that it is more than 
a mere abstract legal conception that justice should he easily 
accessible to all who desire to seek it. But absolute equality 
in the administration of justice will probably always remain 
a dream incapable of full realisation. But if democracy is to 
be made a reality, access to the courts lo prosecute and 
establish reasonable claims should as far as practicable be 
made easy. The claim of the citizen to free medical aid and 
free education is easily conceded. Free legal aid seems, 
however, io be put on a different fooling. In England, even 

. as recently as 1928 the Finby Committee rejected the idea



that legal aid was comparable to medical aid in the following 
words:

“It is manifestly in the interests of a State that its 
citizens should he healthy, not that they should be 
litigious."

This statement contains nothing more than half the truth. 
A person who abuses the process of the courts may be called 
litigious, but certainly not a person who seeks lawfully a 

, remedy given to him by law. A person of limited means who 
asks for justice in the courts cannot he described as litigious. 
It was Dean Pound who said that “there is danger that in 
discouraging litigation we encourage wrongdoing.” By not 
providing adequate opportunities to persons of limited means 
to seek the normal tribunals provided by the State for the 
endorsement of legal rights, are we not driving the less 
fortunate classes to take the law into their own fortunate 
classes to take the law into their own hands? Are we not 
provoking rebellious instincts and sowing the seeds of 
discontent? It will not be disputed that litigation should 
never be allowed to degenerate into what may be described 
as merely “trial by battle under another form- counsel being 
the champions and purses the weapons.” We should rather 
say that the degeneration has begun in this direction and it 
should be resisted before it is too late to be arrested. This 
principle has been recognised in most progressive countries 
and various efforts have been made to provide both legal 
"advice and aid to those of limited means who are unable to 
bear the normal expenses of litigation.” (See- Sessional Paper 
XXIII 1955, Part I, Chapter XXVIII -Section 162).
The recommendations of this Commission have not yet been 

given effect to and no law has been passed to amend the Civil 
Procedure Code on the lines suggested by the report of this 
Commission.

Legal Aid in Criminal Cases
At the assizes, counsel are assigned where the prisoner is 

charged with an offence punishable with death or life imprisonment. 
It is within the discretion of any judge presiding at the assizes to 
assign a counsel to represent a prisoner in any other type of case. 
As a result of a circular sent by the Chief justice, counsel are 
assigned by the assize court in all cases where a prisoner is 
undefended.

In the Court of Criminal Appeal, counsel are assigned to
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conduct the appeals of prisoners who are unable to pay the fees 
of the counsel.

The Criminal Courts Commission recommended as follows:—
“The question of whether the Government should introduce 
a comprehensive scheme such as now obtains in England to 
provide fa) free legal representation for all accused persons in 
criminal cases who cannot afford to retain lawyers to defend 
them; (b) financial assistance to any accused person who, 
though not so poor as to belong to the earlier category, 
requires some contribution from the State to meet the 
expenses of his defence, is a question of policy upon which 
we do not desire to make any final recommendation. It is 
obviously unsatisfactory that any person charged with the 
commission of a serious crime should be prevented on grounds 
of poverty of having his defence adequately represented 
either at the magisterial inquiry or the court of trial. It is 
equally unsatisfactory—and this is what more often happens 
in the normal course at present—that the man or his relatives 
should become impoverished as a result of incurring expendi
ture for his defence beyond his or their means. It is for the 
Government to decide how much of the public revenue should 
and can be made available for introducing a practical scheme 
for legal assistance in criminal cases, and we do not doubt 
that, with the co-operation of the Bar Council and the Law 
Society, some suitable machinery can be established by the 
Minister of Justice for ensuring that the money so provided 
is properly expended.”

“We are content to limit our recommendations on this 
subject to indicate the minimum extent to which the scope 
of the existing provisions for free legal aid shoidd be enlarged :-

fa) No person who is charged at the assizes with murder 
or any grave crime should be deprived of legal 
representation on grounds of poverty during the 
non-summary proceedings; if this is agreed, magis
trate should be authorised to assign a proctor to 
represent the prisoner in the lower court for a 
prescribed fee; with this end in view a list of proctors 
willing and competent to undertake the defence of 
a poor prisoner should be maintained in each 
magistrate’s court. Similarly, a magistrate may in 
his discretion assign counsel to defend a poor 
prisoner committed for trial in the district court.



(b) If a prisoner who was represented by an assigned 
proctor at the magisterial inquiry is committed for 
trial and it subsequently becomes necessary to assign 
counsel to represent him at the trial, the assigned 
counsel should always be instructed by a proctor 
assigned for the purpose and, however practicable, 
by the same proctor who had been assigned to 
appear for the prisoner in the lower court.

fc) Senior counsel of greater experience should be assigned
fat a higher fee than which is now prescribed) to 
represent poor prisoners in the court of assize or in 
the Court of Criminal Appeal where the court 
considers that the case presents problems of special 
difficulty; with this end in view, a separate list of 
counsel willing to undertake the defence of poor 
prisoners in cases of special difficulty should be 
maintained by the Registrar of the Supreme Court.

fd) If our recommendations for introducing a procedure
whereby in certain cases a person committed to the 
Supreme Court for sentence by the convicting court 
are implemented, the convicted person should always 
be. represented in the proceedings in the higher 
courts; if he cannot afford to retain counsel at his 
own expense, an assigned counsel, instructed by an 
assigned proctor, should represent him.

fe) A scheme should be introduced to provide free legal
aid for all children and young persons, charged with 
serious offences, whose parents have not arranged 
for their representation in the criminal courts.

But so far their recommendations have not been implemented.

Légal Aid Commission
A commission was appointed to inquire into and report on 

the question whether it is necessary to provide facilities for legal 
aid and other assistance to persons of limited means for the 
purpose of defending themselves in criminal cases and for the 
purpose of obtaining legal advice, redress and protection in other 
cases before judicial and administrative tribunals; and if so to 
consider what legal aid and other assistance should be provided 
for, and lo recommend the class of persons to whom, the 
conditions subject to which, and the manner in which, such legal 
aid and other assistance should be provided at the expenses of

Government, and to prepare a draft of the legislation necessary, 
to give effect to the recommendations, and to inquire into the 
report upon the extent to which the services of the members of 
the legal profession are available for the purpose of giving effect 
to any scheme suggested by the commission. This Commission 
under the chairmanship of the Rapporteur, has furnished its 
report to the Governor-General, and the question of granting legal 
aid is being considered by the Government of Ceylon.

The Law Society initiated a scheme for granting legal aid on 
a voluntary basis in 1958. The legal aid scheme inaugurated by 
the Law Society of Ceylon is administered by the Legal Aid Com
mittee of the Law Society of Ceylon with the guidance of an 
Advisory Council. Although, it is the ultimate aim of the Legal 
Aid Committee to appoint a local committee in every area to 
manage its respective legal aid centre, under the establishment of 
such centres, the Colombo centre deals with the applications from 
those areas where no such centres exist. The Bar Council of 
Ceylon has appointed a sub-committee to assist the Law Society 
of Ceylon in implementing this scheme.

The avowed ohjeets of the Legal Aid Committee are;

Cl) to organise efficient legal aid facilities throughout the 
country,

f2) to work for the complete elimination of the tout 
menace,

(3) to keep a steady vigilance on the impact of the law on
the less affluent class of the community, and

(4) to suggest and devise measures to assist this class in
the protection of their legal rights.

The Socielv grants legal aid by giving legal advice, and if 
necessary draft documents, and also provides for the representation 
in negotiation or litigation to persons who cannot pay a lawyer for 
his services. A person can have the free services of a proctor and 
where required of an advocate but the expenses in respect of 
stamps and other disbursements have to be met by the applicant.

The Society has granted legal aid by wav of advice and 
negotiation out of court in all types of matters. It has also 
granted aid in the magistrate's courts in maintenance cases and 
habeas-corpus applications. Tn the Court of Requests, the District 
Court and the Court of Appeal, aid is only available in civil cases.
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Aid is normally not given in the following cases:
fa) Partition,
fb) Testamentary cases,
fc) Mortgage Bond cases,
fd) Damages for defamation,
fe) Insolvency.

In order to obtain legal aid, the following requirements will 
have to be satisfied:—

The applicant’s gross income together with those of the 
spouse and unmarried children should in no case be more than 
Rs. 150/- a month, the possession of assets either movable or 
immovable by him or his spouse or unmarried children or any 
other financial circumstances should not make the giant of 
aid unreasonable. The applicant should have reasonable 
grounds for taking, defending or being a party to the proceed
ings, and it should not appear unreasonable that he should 
receive legal aid in the particular circumstances of the case.

The applicant who wishes to obtain legal aid has to complete 
an application form available at the Legal Aid Centre of the Law' 
Society. He should send the form duly perfected and certified by 
one of the persons mentioned in the form to the Secretary of the 
Local Committee who manages the centre. Thereafter, the local 
secretary will arrange for a meeting of a certifying committee 
consisting of three proctors to decide whether he is eligible to seek 
legal aid! If his application is approved, he should send a registra
tion fee of Rs. 2.50. This fee is not sent in stamps but by money 
order or postal order payable to the Legal Aid Fund. Cash may 
also be paid at the centre and a receipt obtained. From then 
on the lawyers will be representing him free of charge. There are 
special arrangements whereby legal aid will be granted in an 
emergency.

The applicant is also given the choice of a lawyer, he could 
select the proctor from the panel maintained at the centre. If the 
proctor is of opinion that the services of counsel are necessary, 
the applicant will be allowed a choice from the panel of advocates. 
Each proctor of the panel may be called upon to take up not more 
than one case a fortnight and each advocate one a month. The 
applicant will not normally be allowed to select a proctor or 
advocate who has already been chosen by another applicant for 
that fortnight or that month respectively.

In the event of any costs being recovered from the other side, 
the amount recoverable as tees for professional services, provided 
by the local committee, and moneys if any, disbursed from the 
Legal Aid Fund, shall be credited to the fund. If the costs re
covered are insufficient lo cover the full amount, the difference, 
and if no costs are recovered, then the full amount, shall be a first 
charge on the property, if any. preserved for the applicant by the 
legal .aid, on terms and conditions as determined by the local 
committee.

The Law Society in its first Anniversary Report dated the 1st 
May 1959, set out its achievements of granting legal aid and advice 
to needy applicants riming the 11 months of the Society organising 
the scheme. The report states:—-

“To the end of March 1959, 726 applications were registered 
at their office, several also called at the centre to get informa 
lion about the scheme and obtain advice. Of the 726, 213 
applications were not pursued after initial stages while 174 
applications were closed with advice and refused further aid 
as many of them were financially ineligible for aid or did not 
have reasonable grounds of action or their matters fell within 
classes of cases lo which the Society does not extend aid. 339 
applications involving court action were allowed and lawyers 
were assigned."

The report also states that the Honourable Minister of Justice 
has sent certain applications to them which were dealt with by 
the Legal Aid Committee. Legal aid also has been granted in a 
variety of matters "from the cradle lo the grave, ranging from 
applications of maintenance of new born babies lo disputes over 
dilapidated graves." The report states that the largest number 
of applications were in respect of land disputes, others in the order 
of volume were for maintenance, divorce, money, rent and 
ejectment, accidents, claim for the payment of compensation and 
wrongful dismissals. There were also many applications which 
were of a miscellaneous nature. The aid that had been given is 
in the form of granting free professional services by lawyers who 
have acted gratuitously. No stamp or other incidental expenses 
were provided by the Society as the financial implications of these 
items would have been beyond their means. The Society hopes 
to extend its services, provided it has sufficient funds. The 
Society also has an Advisory Council consisting of advocates and 
proctors, judges, businessmen and other persons. The Government 
of Ceylon gives an annual grant of Rs. 50,000/- to the Law



Society. This year (lie Government has granted another sum of 
Rs. 50,000 - to the Law Society of Ceylon to be spent on legal aid.

2. FOREIGNERS’ ENJOYMENT OF FREE LEGAL AID
presented bv

T11L UNION OF BURMA

In Ac Union of Burma, free legal aid is based upon a person’s 
inability to pay the costs of litigation. The privilege is extended 
to citizens and foreign residents alike, within the same limits as 
accorded by its national laws. Thus court fees in civil suits can 
be exempted. Free legal aid is provided by engagement of a 
counsel at the expense of the Union Government, to whoever is 
accused of an offence punishable with death, if the accused is 
financially incapable of engaging one.

In the matter of extradition proceedings, under the Burma 
Extradition Act or under any Act of the Parliament, it is not 
incumbent upon the government lawyers to appear on behalf of 
foreign governments claiming extradition. Nevertheless, as is the 
practice of this country, free legal aid has always been furnished 
to foreign Slates claiming extradition.

3. LAW COMMISSION OF INDIA
(FOURTEENTH REPORT)

LEGAL AID

Equality before the Law implies Legal Aid
1. The Preamble to the Constitution of India speaks of 

justice, social, economic and political and of equality of status and 
opportunity. Article 14 of the Constitution provides that the 
State shall not deny to any person equality before the law or the 
equal protection of the laws. Equality in the administration of 
justice thus forms the basis of our Constitution. Such equality 
is the basis of all modern systems of jurisprudence and adminis
tration of justice. Equality before the law necessarily involves the 
concept that all the parties to a proceeding in which justice is 
sought must have an equal opportunity of access to the court and of 
presenting their eases to the court. But access to the courts is 
by law made dependent upon the payment of court-fees, and the 
assistance of skilled lawyers is in most cases necessary for the 
proper presentation of a party's case in a court of law. In so far 

a person is unable to obtain access to a court of law for having 
wrongs redressed or for defending himself against a criminal

charge, justice becomes unequal and laws which are meant for his 
pi election have no meaning and to that extent fail in their purpose 
Euless some provision is made for assisting the poor man for the 
payment of court-fees and lawyers' fees and other incidental costs 
of litigation, he ,s denied equality in the opportunity to seek 
justice. I he rendering of legal aid to the poor litigant is, there- 
o,e. not a minor problem of procedural law but a question of 

fundamental character.

I he Movement for Legal Aid in India-History

2' Thc question of legal aid has been 
of the Government of India since 1915.
thc attention of the

engaging the attention 
The credit for drawing 

Government of India to this important 
question goes to the Bombay Legal Aid Society which, as will be 
seen in Appendix IV has done pioneer work and rendered great 
service to the cause of legal aid in the State of Bombay. In 1945 
hat Society invited the attention of the Government'of India to 

the Report of the Committee on Legal Aid and Legal Advice in 
England and Wales appointed in 1944 by the Lord Chancellor 
under the chairmanship of Lord Rusheliffe. That Committee was 
dtree ed to enquire into the facilities existing in England and Wales 
oi tic grant of legal aid to poor persons and to make recom

mendations for making legal aid and legal advice available to such 
persons in the conduct of litigation, whether civil or criminal, in 
whteh hey were concerned. In their letter to the Government of 
India, the Bombay Legal Aid Society suggested the appointment 
°f a similar committee in India to examine the problem of legal 
aid In 1946, the Government of India enquired from thc Provin
cial Governments whether they would be able to provide greater 
aenues lor legal aid to poor persons in both civil and criminal 

cases. The Provincial Governments were then, in general, of the
provisions for legal aid in civil eases were

. . , lhat thc plov,slons for the grant of similar aid in
criminal eases might be liberalised. On the ground of financial 
stringency, nowever, they were reluctant to undertake any scheme 
o fret legal aid even to the limited extent of thc further extension 
ot such aid in criminal eases.

Previous Enquiries
3. Partly as a result of the correspondence that had taken 

place between the Government of India and the Provincial Gov
ernments tn regard to the question of legal aid and as a result of 
certain resolutions moved in the Bombay Legislative Council and 

e Bombay Legislative Assembly the Government of Bombay

opinion that the cxistin 
sufficient but



appointed a Committee in March 1949 under thc Chairmanship 
of Mr. Justice Bhagwati (then a Judge of the Bombay High Court) 
to consider thc question of thc grant of legal aid in civil and crimi
nal proceedings to poor persons, persons of limited means and 
persons belonging lo the backward classes and to make recom
mendations for making justice more easily accessible lo these 
persons. This Committee went exhaustively into the question of 
legal aid and made a detailed report in October 1919. That report 
is perhaps thc most informed study that has been so far produced 
in India on this subject.

In 1949, the Government of West Bengal also set up a 
Committee under the Chairmanship of Sir Arthur Trevor Harries, 
then Chief Justice of thc Calcutta High Court to make recommend
ations in regard to judicial reform in the State and this Committee 
considered among other subjects thc question of granting State 
aid to indigent litigants and made certain recommendations.

The Attitude of the Governments—Central and State
4. It appears that thc view of the Government of India at 

that time was that the provision of free legal aid to poor persons 
was primarily a Slate responsibility and that they would not take 
any action in the matter. In 1952, thc Government of India again 
wrote to the Stale Governments requesting them to make further 
provision for legal aid in criminal cases in respect of offences 
punishable with not less than five years’ rigorous imprisonment 
and appeals arising out of those cases. Thc reply from thc States 
w'as that in view of their financial difficulties the State Govern
ments were unable lo grant further legal aid in criminal cases as 
suggested by the Government of India. Thereafter, the West 
Bengal Government again considered it necessary to have thc 
question of giving legal aid to persons having no resources enquired 
into by a Committee unclcr the Chairmanship of Sir Arthur Trevor 
Harries, retired Chief Justice of the Calcutta High Court. I his 
Committee considered the question in detail and made valuable 
recommendations. These, however, do not appear to have been 
given effect to by the State Government presumably for reason of 
financial considerations.

In January 1956, the Government of India for the third time 
addressed thc State Governments advising them of their tentative 
view that there was a case for increasing the scope of legal assis
tance to the poor and that while the question of including in the 
Five Year Plan schemes for granting legal aid to thc poor was 
under consideration the State Governments might examine thc

matter again and, if possible, include in their budgets some token 
provision for legal aid. This appeal, as in thc past, failed to evoke 
an encouraging response. Most Slate Governments were reluctant 
lo embark on schemes involving financial obligations. Some of 
them replied stating that they had made token provisions ranging 
from Rs. 1,000 to Rs. 2.000 in their budgets in respect of legal aid.

What has been stated above shows that though legal aid has 
been thc subject of correspondence between the Government of 
India and State Governments, it has so far failed lo arouse more 
than a casual interest in the State Governments except perhaps 
very recently in Kerala.* The question of legal aid has unfor
tunately been regarded as of very minor importance compared 
with other projects and schemes under the Five Year Plans which 
have been given very high priority.

Legal Aid in Foreign Countries

U.S.A.
5. The need for legal aid has increased enormously with the 

growth of industrialism and urban conditions of life. Thc large 
mass of legislation in the modern State with the inevitable techni
calities of the law' has occasioned a considerable increase in 
litigation. fn the United States, the question of legal aid has, 
during thc present century, received considerable attention. In 
spite of thc disturbing influences of the two W'orld wars, the move
ment for legal aid has gained considerable momentum. Thc spread 
of the legal aid movement in the United States has been due 
largely to thc intense efforts of private voluntary organisations. 
Government aid is looked upon w'ith disfavour on thc ground that 
it brings with it governmental control. Legal aid is given by 
various types of organisations such as the Legal Aid Societies, thc 
Social Service Organisations, thc Law' School Clinics and the Bar 
Association Offices. In 1921. the American Bar Association took 
upon itself the duty of encouraging the establishment and main
tenance of legal aid organisations. In course of time a partnership 
was formed between the legal aid organisations and the Bar and 
this combination provided effective national leadership to thc legal 
aid movement. Thc undermentioned figures showing thc number

* The Kerala Government has recently framed rules for the grant of legal aid 
They are called “Kerala Legal Aid (to thc Scheduled Castes and Scheduled 
Tribes and to thc Poor) Rules 1957“. Vide Appendix III.



of cases in which legal aid was granted in the United States arc 
instructive.*

Year No. of Cost of Amounts
cases operation collected

for
clients

S S
1876 ... 212 1.060 1,000
1886 ... 3,462 3,820 19,357
1896 ... 15,017 13,450 76,695
1906 ... 37,603 53,347 99,049
1916 ... 117,201 181,408 340,199
1926 , . ... 152,214 369.264 645,991
1936 ... 260,400 577.220 526,903
1946 ... 301,628 1,033,812 751,706

Canada and Australia

“In Canada the term "Legal Aid" embraces ‘Legal Advice’. 
There is no unified legal aid in Canada. Each bar association has ils 
own system. The Bar Association of Ontario has established a 
complete organisation. The Canadian Bar Association passed a 
resolution at its annual meeting held in 1950 advocating the estab
lishment of a legal organisation under thc auspices of the Associa
tion. In ten provinces, legal aid is being given in one form or 
another. The community chests arc not utilised, but lawyers 
individually or collectively bear thc cost. Generally thc courts 
appoint counsel lo defend cases. **

“In South Australia, the members of the bar voluntarily under
take the work of taking assignments under thc scheme. The Council 
of thc Law Society administers the scheme."***

United Kingdom

6. Until the passing of the Legal Aid and Legal Advice Act 
of 1949 (.J 2 & J 3 Geo. 6 Ch. 51J, the legal aid movement in England 
lagged far behind its counterpart in thc United Slates. Realising 
that thc task of acting gratuitously for poor persons imposed a 
heavy burden on thc legal profession and that thc position in regard 
lo legal aid was unsatisfactory, in 1944 thc Lord Chancellor

:;= "The American Lawyer". Albert 1\ Blaustein and Charles O. Porter, 195-1, 
82. Puller information about American Legal Aid Organisations is to be 
found in “Availability of Legal Service” Chapter III. page 61.

- - "The Lawyer", May. 1957, pages 18 and 19. para. 6.
**• "The Lawyer", May. 1957, page 19. para. 7.

appointed a Committee to report and make recommendations on 
Ihc question. The Committee submitted its report in May 1945, 
making the following recommendations:-

(1) Legal aid should be available in all courts and in such 
manner as will enable persons in need to have the help they require;

(2) The provision for legal aid should not be limited only to 
those who arc normally classed as poor but should include a wider 
income group:

(3) Those who cannot afford to pay anything for legal aid 
should receive it free of cost. For those who can pay something 
towards the cost, a scale of contributions should be prescribed;

f4) The cost of the scheme should be borne by the Stale but 
it should not be administered cither by a department of the Stale 
or by local authorities;

(5) The legal profession should be responsible for the adminis
tration of the scheme except that part of it which was dealt with 
under the Poor Prisoners' Defence Act;

(6) Barristers and solicitors should receive adequate rému
nérât on for their services;

(7) Thc Law Society should be requested to frame a scheme 
for the establishment of legal centres in the country:

(8) The Law Society should be answerable to the Lord 
Chancellor for thc administration of the scheme;

(9) Thc term “poor person" should be discarded and the term 
"assisted person" should he adopted.*

These recommendations were implemented by the enactment of 
the Legal Aid and Advice Act, 1949.

Under the English Act provision has been made for the giving 
of legal aid in all courts, civil and criminal, for all types of pro 
eeedings except personal actions. Such aid includes representation 
by solicitors and counsel and is not given unless thc applicant 
shows that he has reasonable grounds for instituting or defending 
or being a parly to any' proceeding. It may also be refused if 
it appears unreasonable that he should receive it in thc particular 
circumstances of the ease. Thc question whether a person's finan
cial circumstances arc such as to entitle him to legal aid under thc 
Act and if so whether he should receive such aid free of all cost or 
should himself make a contribution towards the cost is determined

Rushelilfe Commitlee Report, page 23. Report of the Committee on Legal 
Aid and Advice in England and Wales..



by reference to his disposable income and his disposable capital. 
Legal aid is available to any person whose disposable income does 
not exceed £-120 per annum. Persons with a disposable income 
over £156 or with a disposable capital exceeding £75 have to make 
contributions towards the costs. Disposable income and disposable 
capital arc assessed after making deductions for maintenance of 
dependents, interests on loans, income-tax, rent and other matters 
for which a person may reasonably provide. Panels of solicitors 
and barristers willing to act for assisted persons are maintained. 
The Act also contains provision for legal advice being given on 
payment of a small fee.* The lawyers representing the assisted 
persons are paid their fees and out-of-pocket costs out of the Legal 
Aid Fund. Counsel is paid eighty-five per cent of the amount 
allowed on taxation of costs in the House of Lords and the Supreme 
Court and his full fee in proceedings in the county court. A solici
tor is paid eighty-five per cent of the amount allowed on account 
of profit costs and thc full amount allowed on taxation of thc costs 
on account of disbursements in the Supreme Court and the full 
amounts of both profit and out-of-pocket costs in the county 
courts. The responsibility for administering thc scheme is laid 
upon the Law Society. The functions of the Society which are 
performed by its Council include the establishment and adminis
tration of thc Legal Aid Fund. This Fund is constituted by moneys 
provided by Parliament, thc contributions made by the assisted 
persons, thc fees recovered for legal advice and the costs awarded 
to thc assisted persons and recovered. The Act has also liberalised 
thc provisions relating to legal aid in criminal courts under certain 
statutes.

Upto the end of the year 1956 about 10,000 assisted persons 
had been enabled to recover by way of damages seven million 
pounds slcrling and about 70,000 persons had. with assistance 
rendered under the Act. successfully petitioned for divorce pro
ceedings. The report of the Select Committee of the House of 
Commons on Estimates reviewing the working of the scheme of 
legal aid stated that the scheme's greatest contribution had been 
to enhance thc equality of all men before the law and hence the 
dignity and prestige of thc law1.

The Position in India
7. in India, facilities for legal aid are very meagre. Apart 

from voluntary organisations in a few towns like Bombay, Calcutta

tlie provisions relating to thc -'i.i 
brought into torcc.

and Bangalore there is not much organised effort either governmen
tal! or private intended to give to the poor the benefit of the law 
As we have already seen, the Governments of the States have not 
in general been very enthusiastic about proposals calculated lo 
enlarge the scope of legal aid. Nor has the legal profession with 
some creditable exceptions regarded the rendering of legal aid to 
the poor litigant as its responsibility.

In Bombay, the Fligh Court has made certain rules which 
provide for the assistance of a lawyer to a person allowed lo sue 
or defend in forma pauperis. These rules have been made for the 
original and appellate side of the High Court as well as for the 
City Civil Court. Rules have also been made on the original side 
of the Calcutta High Court which provide that in fit cases attorney's 
and counsel can be assigned to a pauper for the eonducl of his case 
or appeal. Rules recently made by the Kerala Government provide 
for legal aid in the main, to persons of the scheduled castes and 
scheduled tribes and to poor persons whose average monthly 
income is not more than Rs. 100. These rules make a distinction 
between the members of the scheduled castes and the scheduled 
tribes on the one hand and other poor persons as defined therein 
on the other as regards the extent of thc legal aid to be given in 
both civil and criminal cases. A budget provision of Rs. 35,000 
has been made for this purpose.

In so far as thc criminal courts are concerned provision has 
been made in all the States for the employment of a lawyer in the 
courts of session and the High Court for the defence of persons 
accused of offences punishable with death. Provision has also 
been made in some States for the employment of counsel for poor 
persons in references from the verdict of the jury and appeals from 
acquittals.

So far as civil courts are concerned, speaking generally', in 
most of the Stales fhere are no statutory facilities for the grant of 
legal aid in civil courts other than those provided by Orders 
XXXIIf and XLIV of the Civil Procedure Code.

Apart from the official agencies referred to above there exist 
in the Slates a few voluntary organisations like the Bombay' Legal 
Aid Society and the Legal Aid and Advice Society of West Bengal. 
These organisations have not been able to make substantial pro
gress for lack of funds.

t Kerala is an exception.



The Need for State Assistance

8. It must be emphasised that private legal aid cannot make 
public legal aid superfluous and can never be an argument against 
the latter. The general principle that legal aid is a service which 
the modern welfare State owes to its citizens can no longer be 
disputed. “It is part of that protection of the citizen's individuality 
which, in our modern conception of the relation between the citizen 
and the State can be claimed by those citizens who are too weak to 
protect themselves. Just as the modern State tries to protect the 
poorer classes against the common dangers of life, such as unem
ployment, disease, old-age. social oppression, etc., so it should pro
tect them when legal difficulties arise. Indeed, the case for such 
protection is stronger than thc case for any other form of protection. 
The State is not responsible for the outbreak of epidemics, for 
old-age, or economic crisis. But the State is responsible for the 
law. That law again is made for thc protection of all citizens, poor 
and rich alike. It is therefore the duty of the State to make its 
machinery work alike for the rich and the poor."* The Bhagwati 
Committee took the same view holding that the problem of legal 
aid is under the modern conception of the obligations of the State 
to be treated on a par with other social insurance schemes like 
old-age pensions, free education and free medical relief and that, 
therefore, thc State must take upon itself the responsibility of pro
viding legal aid to poor persons and persons of limited means.**
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The Case against State Aid

9. Several arguments have been advanced by critics against 
the acceptance of thc principle that it is the obligation of the State 
to provide legal aid. It is contended that legal aid to the poor 
might make people more litigious and increase litigation, that the 
scheme would be liable to abuse by dishonest and unscrupulous 
people and that a scheme of legal aid would impose a dispropor
tionately heavy financial burden on the State. The fears of the 
abuse of the scheme and increase in litigation do not appear to be 
well-founded and seem to proceed upon a misconception of the 
practical working of legal aid organisations. The Bhagwati Com
mittee has pointed out that these apprehensions proceed from a 
want of faith in the proper working of legal aid schemes. With 
proper safeguards for scrutinising the financial position of the 
applicant and for determining the fitness of the causes for which

* Legal Aid for the Poor by E. J. Cohn. Law Quarterly Review. Volume 
LIX. p. 250 at p. 25b.

** Pteport of the Committee on Lcaal Aid and Legal Advice in the State of 
Bombay, paye g, para. 19.
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aid is given there would appear to be no room for apprehension 
of a possible misuse of the scheme. Undoubtedly schemes of 
legal aid would impose heavy financial liabilities on thc State. This 
consideration would, however, be irrelevant once the principle is 
accepted that the rendering of legal aid is a Stale obligation to be 
treated on a par with other schemes of social security in a welfare 
Slate.

It is true that legal aid schemes are being worked by voluntary 
organisations in countries like the United States. Canada and Aus
tralia as noticed above. There is nothing, however, to indicate 
that legal aid rendered in these countries is commensurate with 
the needs of the citizens requiring assistance. In our view the 
method adopted in England of Slate aid is definitely to be pre
ferred. the more so when our aim is to render our State a social 
welfare State.

The Role of Lawyers in Legal Aid

10. While it shou1 ’ be the duty of the State to provide funds 
for legal aid schemes -,n the largest possible measure, it must be 
the task of the legal ptofession to shoulder thc main, if not the 
entire responsibility, for the working of the scheme. The training 
and equipment of the lawyer, his close association with the machi
nery for administration of justice and his knowledge of its proce
dures tend to make him the fittest instrument for administering a 
scheme of legal aid. Therefore though the State may provide funds 
for thc purpose the day-to-day administration of the scheme will 
have to be looked after by bodies which are wholly or preponder
atingly composed of lawyers.

11. To what extent should the profession be called upon to 
play its part in rendering legal aid on a voluntary basis and without 
any payment of fees? An argument which is freely used to justify 
the putting of the responsibility on the legal profession of render
ing this service to the community gratuitously is that the legal 
profession having been granted important privileges in regard to 
the administration of the law it is its obligation to look after the 
needy litigant, without charging fees. The very basis of this 
argument appears to us to be unsound. The profession of the law 
like any other profession can be adopted and practised by persons 
who have ohtained thc necessary qualifications and a license 
permitting its practice. It would ihus appear to be no different 
from any other profession and il would be incorrect to assume 
that the profession has been granted any privileges in regard to 
the administration of law.



Further though the insistence on the universal conscription 
of the legal profession in this social service may at first sight appear 
to be attractive it has great drawbacks. Legal assistance to the poor 
litigant mav be rendered effectively bv a member of the legal 
profession voluntarily undertaking such work. But such assistance 
given by an unwilling lawyer on whom this duty is compulsorily 
imposed may not be satisfactory. It may well be therefore that a 
system of conscripting lawyers for this work even if it could be 
based on some principle may fail of its true purpose. It is probably 
for this reason that we do not find in any of the Anglo-American 
and Continental Stales where provision for legal aid exists, a system 
of legal aid which throws the responsibility for it on the legal pro
fession by making it obligatory on them to render free legal aid.

Conscription of Lawyers or Compulsion Undesirable

12. The Bhagwati Committee while rejecting the suggestion 
that the profession should be compelled to do all legal aid work 
gratuitously recommended a certain amount of compulsion. It 
proposed that maximum of six free cases every year should be done 
by every lawyer without payment of fees.* An element of com
pulsion is also to be found in the rules of the Bombay High Court 
on its original side which provide for the assignment of an advo
cate or an attorney or both to assist a person who is permitted to 
sue or defend as a pauper and that the advocate or attorney so 
assigned shall not be at liberty to refuse his assistance unless he 
satisfies the court or judge that he has good reason for refusing. 
We are on principle opposed to the imposition of any measure of 
compulsion in the matter of legal aid. A lawyer is in the same 
oosition as a qualified doctor or engineer permitted to practise his 
profession. If members of these latter professions or other pro
fessions may not be compelled to do professional work without 
payment for poor persons, there appears to be no reason why a 
discriminatory compulsion of any kind should be imposed on the 
legal profession.

Duty of Lawyers

13. But it by no means follows that the legal profession does 
not owe a moral and social obligation to poor members of society. 
In our view, every member of the profession including the busy 
senior members at its top should make it a rigid rule to do a cer
tain number of cases of poor persons every year. This obligation 
is owed in a greater degree by the senior members of the Bar who

Report of the Committee on Legal Aid and Legal Advice in the State oJ 
Bombay, p. 87.
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can tidier afford ihe sacrifice involved and whose example in 
assisting poor persons ts likely lo be followed by the junior mem
bers. In this connection we might refer to the observations of 
Viscount Buckmaster. then Lord Chancellor:

“What steps are we to take lo remove from our profession 
the reproach that the poor man cannot get the same even 
handed justice as the rich? It does not mean that he does 
not get justice before the Bench. That I never heard said . . . 
That the scales of justice are heavily weighed against the poor 
litigant is not an accurate statement, but nobody can deny 
that the rich litigant by being able to get help of the best man 
has an advantage. How arc we going to meet that? It is 
something that needs to be met. I believe myself it could be 
met both here and at home, if everybody engaged in law— 
either where the branches are divided into counsel and solici
tors or where they are one, just simply as lawyers— if every 
person took a certain number of worthy poor person’s cases 
in the course of a year and dealt with them exactly as he 
would with the case of a rich client and that we should have 
thus gone a long way to remove the reproach."*

Lawyers in India would not be. worthy of the great traditions of 
the profession if they failed lo render this social service which can 
be so usefully and appropriate^ rendered by them. A true welfare 
State can function only if every citizen renders some service at a 
sacrifice and thc lawyer working in his professional capacity is not 
an exception.

Voluntary Aid Insufficient,
Payment at Reduced Rates

14. It will be realized, however, that even if all lawyers per
formed this social duty and did a number of cases every year 
without charging fees there will yet remain a large mass of litiga
tion of persons without adequate means for which advice and 
representation in court will be needed. Such cases will have to 
be distributed amongst thc members of the profession who have 
volunteered to lend their services for legal aid and agreed to their 
names being put on panels maintained b\ legal organisations. These 
lawyers will have to be remunerated for the work done by them 
on certain fixed scales which may he two-thirds or half of the fees 
payable on taxation in civil cases and the fees prescribed by the 
appropriate authority i:t criminal cases. We have no doubt that

* Address delivered to the Canadian Bar Association on the 27th August, 
1925.
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a large number of members of the profession will readily come 
forward to be put on these panels and thus help to relieve the 
burden on the State of rendering legal aid to deserving poor per
sons.

Adoption of Bombay & West Bengal Schemes Recommended

15. The comprehensive study made by the Bhagwati Com
mittee of the problem of legal aid was undoubtedly made with 
special reference to the conditions prevailing in the State of Bom
bay. However, in our view with certain modifications arising out 
of what has been said above and in regard to the suggested deduc
tions in arriving at the disposable income and the disposable capi
tal (paras 68 and 69 of the Report) the scheme laid down by the 
Committee can well serve as a working model which can be adapted 
to the local needs and conditions of each State. We may also 
advert to the Report of the Trevor Harries Committee on Legal Aid 
in West Bengal which consists of concise recommendations under 
various heads. The scheme embodied in these recommendations 
though less comprehensive than the Bombay scheme is simple and 
capable of being quickly put into execution.

Financial Aspects

16. While fully emphasing the great importance of a system 
of legal aid as a necessary complement to the efficient and equal 
administration of justice, we are conscious that the full imple
mentation of a scheme such, for example, as has been recommend
ed by the Bhagwati Committee will involve heavy financial burdens 
upon the States. We have not been able to assess even approxi
mately the cost of working a fully comprehensive legal aid scheme 
on a countrywide scale, but it is obvious that it must be very 
substantial. We are also conscious that as in other matters we 
must in the matter of legal aid proceed by gradual stages and lay 
down priorities. Legal aid will have first to be extended to persons 
accused of crime, particularly crimes of serious nature. Members 
of scheduled castes and scheduled tribes who generally are without 
means will also have to receive preferential consideration. Legal 
aid will have next to be extended to really poor persons; and then

•adually made available to persons of moderate means who are 
unable to hear the cost of litigation.

rnmediate Steps to be Taken .

17. Certain measures of legal aid are, however, capable of 
being implemented forthwith without the need of setting up 
elaborate legal aid organizations by amending the law or the rules
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of the courts. The additional financial burden involved in giving 
effect to these measures will be very small and in our view these 
measures should be given effect to immediately. We therefore 
recommend (hat:

(1) Representation bv a lawyer should be made available 
al government expense to accused persons without means i 
all cases tried by a court of session:

(2) Representation by a lawyer should be made available 
at government expense lo applicants without means in pro 
ceedings under Section 488 of the Criminal Procedure Code

(3) Representation by a lawyer should be made available 
at government expense to an accused person without means 
at the time of the final hearing of a jail appeal which has been 
admitted;

(4) The explanation to Rule 1, Order XXXIII of the Civil 
Procedure Code should be amended so as to entitle a person 
who is not entitled to property worth Rs. 1,000 to sue as a 
nauper or alternatively so as to define a pauper as a person 
who is not possessed of sufficient means, other than the sub- 
icct-matter of the suit, to enable him to pay the fee prescribed 
by law;

(5) Order XXXIII of the Civil Procedure Code should be 
amended so as to enable a person not only to sue as a pauper 
but to defend a suit or other proceeding as a pauper;

(6) The expression “pauper” used in Order XXXIII should 
be replaced by the expression “poor person” or “assisted 
person”;

(7) Rules of the High Courts should give power to the High 
Courts and subordinate courts to provide, in proper cases, 
counsel to the pauper litigant, such counsel being chosen out 
of a panel of counsel who have expressed their willingness to 
be on the panel.

The recommendations made above can all be given effect to by 
appropriate changes made by the High Courts in their rules; in fact, 
some High Courts have already made changes in their rules in the 
direction indicated.

Formation of Legal Aid Committee by Bar Associations
18. Apart from State and government action if is essential 

that the members of the profession should also forthwith take



steps to adopt such measures of legal aid as can be achieved by 
their voluntary effort. Each bar association in the country may 
for this purpose lorm a Legal Aid Committee. The Committee 
will enlist such members of the association as are agreeable to 
lend their assistance in rendering legal aid to persons without 
means. The Committee will have to frame rules for determining 
the type of cases in which such legal aid should be rendered and 
also the manner of rendering such legal aid. Members of the panel 
of lawyers may devote in turn an hour or two every week at the 
offices of the association in looking into the cases of applicants 
for aid in order to decide whether their means are such as to 
entitle them to legal aid and whether their cases are such as to 
merit assistance. If a person is considered to be eligible for legal 
aid, legal advice may be rendered to him either in the matter of 
prosecuting or defending a claim and assistance may be rendered 
to the person from time to time in the matter of proceedings to be 
taken in court and ultimately at the hearing of the cause or matter. 
We have no doubt that in every bar association there will be a 
substantial number of persons willing to render assistance to indi
gent litigants and work such voluntary schemes of legal aid.

Existing Associations

19. Members of the bar in Bhagalpur in Bihar and in Banga
lore in South India have associated themselves together for render
ing legal aid and there probably are other bodies of lawyers who 
have been working in the same direction. There is no reason why 
an activity of this character should not be considered a duty to 
be performed by every bar association in the country. Indeed, 
members of the bar may go further and register themselves in 
association with other interested persons into societies pledged to 
the rendering of legal aid, obtaining public and private funds for 
the purpose as has been done in West Bengal by the foundation 
in 1952 of the Legal Aid and Advice Society of West Bengal which 
has been doing useful work.

Summary of Recommendations

20. We summarise our recommendations on legal aid as 
follows:—

(1) Eree legal aid to poor persons and persons of limited 
means is a service which the modern State and in particular a 
Welfare State owes to its citizens. The State must, therefore, 
accept this obligation and make available funds for providing 
such legal aid to poor persons and persons of limited means;

(2) The legal profession must in the main, if not entirely,

37.1

accept thc responsibility for thc administration and working 
of schemes of legal aid. This responsibility should be dis 
charged by the profession by organising and by serving on 
bodies which will render legal aid, and representing in courts 
poor persons or persons of limited means on thc payment of 
only a proportion of the fees payable oil taxation;

(3J Thc legal profession owes a moral and social obligation 
to poor members of society which it must discharge by every 
member of thc profession doing a certain amount of legal 
work free for poor persons;

(4) Thc scheme for legal aid to poor persons and persons 
of limited means outlined by thc Committee on Legal Aid and 
Advice appointed by the Government of Bombay in 1949 anc 
the scheme outlined by the West Bengal Committee should 
with suitable modifications made in thc light of local needs 
and conditions, be adopted by all Stales as soon as financia 
conditions permit;

(5) The States should, pending thc implementation of such 
schemes, make provision for legal aid in gradual stages bcarin 
in mind thc priori lies mentioned in paragraph 16 above;

(6) Measures in furtherance of legal aid mentioned in 
paragraph 17 above should be adopted immediately;

(7) Bar associations should take immediate measures to 
render legal aid on a voluntary basis in the manner mentioned 
in paragraph 18 above.

4. GOVERNMENT OF INDONESIA
MEMORANDUM ON “FREE LEGAL AID”

I. Free legal aid is available under Indonesian Law to Indo
nesian nationals and resident-foreigners in criminal cases as well 
as civil suits.

In civil suits, there is also a possibility of proceeding at half 
thc rate of the costs, which include the fees of the advocate, costs 
of the registrar, court fees and execution costs.

Both natural and legal persons may apply for gratis procedure 
or proceedings at half the scheduled rate, as the case may be,
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cither as plaintiff or as defendant. For obtaining this concession 
from the courts different procedures are applicable for criminal 
and civil suits.

2. In civil cases an application is to be made by the plaintiff 
or thc defendant through an advocate, setting out thc grounds for 
his claim or his defence, as the case may be. alongwith a statement 
from the head of thc local administration of the place of residence 
of the applicant, containing his personal data, his domicile and 
data regarding his income and his means.

The judge may. if he so desires, request the department of 
revenues to supply information regarding the income and the 
means of the applicant.

A decision on thc application is taken by the judge after 
hearing thc parties to the suit, unless the other party declares that 
he has no objection against the request of the applicant.

The judge may disallow thc prayer even in cases where the 
inability of the applicant to pay thc costs of the proceedings has 
been established.'if he is of the opinion that there is no sufficient 
ground for the claim or the defence of the applicant or his interest 
is too small to justify a suit.

3. In penal eases the magistrate may at thc request of the 
defendant nominate an advocate, who is a member of the bar, to 
act as his counsel free of charge. The nomination is binding on 
the advocate and can only be declined on grounds acceptable to 
the magistrate.

5. LEGAL AID IN JAPAN
By KENZO TAKAYANAGI

1. LEGAT AID IN CRIMINAL CASES—

SYSTEM OF ASSIGNMENT OF COUNSEL BY THE STATE

There is no specific provision in the Constitution of Japan 
with regard to legal aid in general such as to be seen in the Consti
tutions of Brazil, thc Philippines and Italy. Thc Japanese Consti
tution. however, provides for the right of the accused to obtain, 
by compulsory process, witnesses on his behalf at public expense, 
and also for thc right of the accused to have a qualified lawyer 
assigned by thc Stale if he i.s unable to secure one himself (Art. 37).
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Under this Article of the Constitution, legal aid is amply 
given to the accused in criminal cases. The system of assignment 
of counsel by the State existed before the adoption of the present 
Constitution in 1946. but the present Constitution and, more specifi
cally. the present Code of Criminal Procedure provides that in case 
the alleged crime is punishable by death penalty, life imprisonment, 
or imprisonment exceeding three years, the court must assign a 
qualified lawyer of its own motion if no counsel has been appoint
ed by the accused (Art. 289). So. even in the case of theft, which 
is punishable by imprisonment not exceeding ten years, counsel is 
lo be thus assigned. Furthermore, even in the case of minor 
offences, thc court must assign counsel for the accused if so re
quested by him provided that lie is unable to appoint a lawyer 
because of poverty or any other sufficient reason (Art. 36), and the 
court may assign counsel of its own motion, in case the accused 
is (i) minor, (ii) a person exceeding seventy, (iii) a deaf or a dumb 
person, or (iv) a person reasonably suspected of being insane, or in 
case the court deems it necessary for any other reason (Art. 37).

Since the sys.cm of assignment of counsel by the State has 
thus been expanded, recent statistics show that about 50% of the 
accused have obtained assignment of counsel by the State (Table I).

The court may order the accused to pay costs in case he has 
been found guilty. “The costs" include travelling expenses, daily 
allowances, lodging expenses and professional fees to be paid to 
the lawyers assigned by the State. The courl determines the 
amount to be paid for each item with'n the limits prescribed by 
law. The court may. however, exempt the accused from paying 
such costs, in case lie is found to be unable fo pay because of 
poverty (Code of Criminal Procedure, Art. 181). The court may 
do this, even after it ordered the accused to pay costs, upon motion 
of the accused filed within twenty days after such order showing 
sufficient cause (Code of Criminal Procedure, Art. 500). In nearly 
half of the cases where counsel was assigned by thc State, the 
accused was exempted from paying costs. Moreover, in about 
half of the other cases, where the accused for whom counsel was 
assigned and the court ordered them to pay costs, the accused was 
finally exempted from paying costs upon motions filed according 
to Article 500.

Table II shows annual total amount of the professional fees 
travelling expenses and daily allowances, paid to State-assigned 
counsel from 1952 to 1955.
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Table II

ANNUAL TOTAL AMOUNT OF THE PROFESSIONAL FE-ES, 
TRAVELLING EXPENSES, DAILY ALLOWANCES PAID TO 

STATE-ASSIGNED COUNSEL

Year Detail of the Amount Paid Total
Professional Fees Travelling Expenses

Daily Allowances,
Lodging Expenses

151.022,152
134,171,654
131.088,879
177,792.994

53,675.6 77 
61,958,757 
70,999,292 
84.420,388

206,697,829
196.332,411
222,008,171
262,213,382

2. LEGAL AID IN CIVIL CASES

Under the present Japanese law, legal aid in civil cases is 
recognised only in such cases as provided for in Article 118 and 
the ensuing articles of thc Code of Civil Procedure. Legal aid is to 
be given when. (1) thc party is unable to pay costs in advance. (2) 
when the party has some possibility of winning the case, and (3) 
when motion therefor is filed by the party. Thc aid to be given 
docs not provide for exemption from payment of costs, but merely 
for temporary postponement of payment until judgment is given. 
The party should pay costs if he looses the case. So this aid is 
not so effective in assisting the poor. It is only very infrequently, 
availed of as shown in Table III. .

Tabic HI

LEGAL AID GIVEN IN CIVIL CASES 
UNDER ARTICLE 118 OF THE CODE OE CIVIL PROCEDURE

Year
First
Instance,
Ordinary

Cases

District Courts

First Instance Appeal 
Administrative Cases 

i Cases

Summary
Courts

Total

1953 75 0 1 15 91

1954 57 4 3 23 87

1955 86 2 1 41 130
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It must be admitted that legislative means for legal aid in civil 
cases leaves much to be desired. But in practice various concilia
tion systems, well developed and very often availed of in Japan, 
serve to give the poor cheap justice. Furthermore, facilities for 
legal consultation, both governmental and private and private insti
tutions for legal aid, have developed to a remarkable extent. The 
government is planning to encourage further development of 
these activities.

3. LEGAL AID BY CIVIL LIBERTIES INSTITUTIONS
The "Civil Liberties Institutions” includes (1) Civil Liberties 

Bureau of the Ministry of Justice and its local branches, called 
Civil Liberties Divisions of thc Legal Affairs Bureaus (eight 
throughout Japan), and Civil Liberties Sections of I he Local Legal 
Affairs Bureaus (forty-one throughout Japan), and (2) Civil Liber
ties Commissioners. All of these institutions have been establish
ed since 1948 with thc view of protecting civil liberties in general. 
They have legal aid as one of their duties. But due to lack of funds 
and facilities, their activities arc almost limited to giving legal 
advice in connection with carrying out of their duties to enlighten 
people about civil liberties and to investigate cases of violation of 
human rights. Besides, during the Human Rights Week (in early 
December) and on other occasions, they open temporary legal 
consultation offices at town halls and village offices, or in depart
ment stores. Table IV shows the number of the legal consultations 
handled by Civil Liberties Institutions in 1956.

Table IV
NUMBER OF LEGAL CONSULTATIONS HANDLED BY CIVIL 

LIBERTIES INSTITUTIONS (in 1956)
Consultions Handled

Nature of Cases at Civil Liberties : al Temporary Total
Institutions Legal Consul-

tilt ion Offices
Domestic Relations 9,596 4.002 13.598
Lease of Land or House 8.374 3,412 1 1.786
Général Civil Affairs 11,707 5,148 16,855
Criminal Affairs 1,959 642 2,601
Farm Land 2,123 950 3,073
Livelihood Assistance 725 ' 265 990
(Social Security)
Tax 416 132 548
Labour 1,259 333 1,592
Others 2,683 1,113 3,796
Total 38,842 15,997 54,839
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Federation of the Civil Liberties Commissioners in Tokyo and 
Osaka are giving effective legal aid out of the fund coming from 
the Community Chest or contributions by local bodies.

4. LEGAL CONSULTATION CONDUCTED BY OTHER 
OFFICIAL BODIES

(1) Consultation by Family Courts concerning Domestic
Relations

Family courts deal with juvenile cases as well as cases of 
domestic relations. Cases of domestic relations are adjudged or 
conciliated by Family courts at small costs (fee from Y50 to Y100, 
approximately from 65 nP. to 1.30 nP.) and postal expenses for 
communication between the courts and the persons concerned. 
Handling these cases at such low costs practically serves as legal 
aid in this field. Besides, advisory departments of Family courts 
give advice free of charge on various legal problems concerning 
domestic relations. I his latter device also is working satisfactorily.

(2) Legal Consultation Conducted at thc Police Offices
This device began in 1919 when the Personal Affairs Consulta

tion Office was established at the Tokyo Metropolitan Police Office. 
Today, consultation system is adopted under various names in 
police offices of eight prefectures. Such consultations comprise 
various legal pioblems involving domestic relations, succession, 
lease of land or house, etc.

(3) Legal Consultation Conducted by Local Public Bodies
Recently, many cities in Japan carry on legal consultation 

either independently or in cooperation with Local Lawyers’ Asso
ciations, the Legal Affairs Bureaus, or the Local Legal Affairs 
Bureaus. For instance, in Tokyo, the Public Hearing Division of 
thc Metropolitan Government gives advice on legal problems to 
citizens, as well as hearing and giving advice about complaints 
arising out of thc functioning of local government. Such cases 
numbered 3,970 during thc period from October 1955 to December 
1956. Lawyers employed on part-time basis take charge of thc 
matter. Each ward in the Metropolis also establishes Free Legal 
Consultation Offices either in cooperation with thc Lawyers’ Asso
ciation of thc ward or the Tokyo Legal Affairs Bureau.

(4) Legal Consultation by Law Schools
Law schools of Tokyo, Tohoku and Kyoto Universities have 

legal clinics under the guidance of professors. Besides these legal 
clinics, some students of Tokyo University run another Legal Con-



328

sultation Office at thc Tokyo University Settlement. This office 
was established in 1918 in the eastern part of Tokyo, the part of 
the city chiefly inhabited by the poor. It was suspended during 
the last war but has resumed its activities.

5. LEGAL AID BY PRIVATE ORGANISATIONS

(1) Legal Consultation by Lawyers’ Associations
On the Constitution Day in May, on thc Anniversary of the 

Enactment of the Lawyers Act in September, and thc Judiciary 
Day in November, the Japan Federation of Lawyers’ Associations 
open temporary free legal consultation offices at station plazas, 
shopp'ng centres and department stores. Major newspapers give 
substantial aid to these activities.

Each local lawyers’ association is conducting various legal 
consultation with thc financial aid from local public bodies or in 
cooperation with other organisations.

(2) Legal Aid Association

• In co-operation with the Supreme Court. Ministry of Justice 
and other governmental agencies concerned, the Japan Federation 
of Lawyers’ Associations founded a Legal Aid Association in 1952. 
The fund of thc Association, at the beginning consisted of an 
endowment of Y 1,000.000 contributed by the Japan Federation of 
Lawyers' Associations, and working fund of Y3.000,000 donated by 
some lawyers and some business corporations. Since then, thc 
working fund has been increased by gifts from local public bodies 
and others.

As an executive organ of thc Association, thc Legal Aid Com
mittee has been set up for thc purpose of examining the property 
of applicants for legal aid, appointing lawyers to take charge of the 
case, and levying costs. Table V shows the outcome of the work of 
the Association from its establishment up to 1955.

(3) Legal Consultation by Newspapers

Major newspapers have legal consultation columns where 
legal questions raised by the public are answered by qualified per
sons from the Ministry of Justice, Legal Aid Association or legal 
clinics belonging to Universities. These columns are quite effec
tive in settling legal disputes. As mentioned on 5f 1 ) of this paper, 
some newspapers help lawyers' associations in their efforts for 
legal consultation.

Table V

Legal Aid Given by Legal Aid Association

1952
1953 
195*1 
1955 
Total

ADDITIONAL DATA

Legal Aid Given by Legal Aid Association
It has been pointed out in the already distributed material• 

that since 1958 fiscal year the Government has undertaken to 
subsidize the Legal Aid Association for its work of legal aid. The 
Association has thereupon decided to establish its branch offices, 
one in each “To", "Do". "Fu" and prefecture, at 16 localities in 
order to carry out its legal aid activities throughout the country.

According to the regulations of the Association, a person 
who wants to be given legal aid is required to fill in a prescribed 
application form and submit it to the branch office of the Asso
ciation. and also to prove either bv presenting a certifying docu
ment issued by competent authorities or other documents, or by 
oral statements that his rights cannot be protected without such 
aid.

The examination as to whether or not aid is necessary in a 
case will be carried out by the Legal Aid Examination Committee. 
The Committee is composed of lawyers, social workers, officials 
concerned of the Ministry of Justice, etc. under each branch office 
of the Association.

The said examination will he made with the following stan
dards as the basis of the decision:

1. That the applicant is a person of scanty means being either

RESULTS
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195 73 50 49 8 15
188 77 38 40 17 16
118 224 30 43 8 13
486 365 46 43 5 9

1125 739 164 175 38 9

i "Report on Legal Aid in Japan" presented to Cairo Session.
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(1) a person who qualifies for the protection under the
Daily Life Protection Law.2 or

(2) a person whose living would be menaced by the pay
ment of expenses for a suit, or

(3) a person who may be regarded nearly the same as the
person mentioned in (21 above.

2. That the suit promises to be a winning one.
3. That it is appropriate to give the aid.

In case aid is to be given, details such as the amount of ex
penses for the lawsuit concerned to be paid in advance by the 
Association on behalf of the client, etc., will be decided upon by 
the Association and the lawyer who will take charge of the lawsuit 
will also be decided by Association upon recommendation of the 
Lawyers’ Association.

The expenses payable in advance by the Association on be
half of the client cover nearly all the items of expenses of a lawsuit 
including the suit, lawyer’s fee and remuneration, and guaranty 
money.

When a suit has been settled, thc person given aid. shall re
imburse the expenses paid by the Association. However, in case 
the aided person has lost the case, or in case in spite of his win
ning the case the amount ot money he receives from the other 
party is too small, or in other similar cases, his duty for the re
imbursement may. according to the circumstances, be either
waived or suspended with the permission of the Minister of 
Justice.

The cases handled by the Association during fiscal year 1958 
were as follows:

Cases in which aid was applied for.............. ■■ 643’
broken down into—

Cases in which aid was given.......................... ■■■
Cases in which aid was not considered necessary ...
Cases pending examination ..............
For reference the Act of Endowment of the Association, the 

Office Regulations for Legal Aid and thc Delà led Rules of Legal 
Aid Examination Committee are attached herewith.

256,
244,
143.

2 The Daily Lite Protection Law has been luRislated in acci.njance withi the 
following provision of the C onsiiUilion: All peoph shalha'c Ph r ?,hl
to maintain the:minimum standards of wholesome and cultured liwng.

Office Regulations for Legal Aid 

Chapter 1. Legal Aid Examination Committee

Article 1 ‘

The main office and branch offices shall have Legal Aid Exa
mination Committees (hereinafter referred to as "Committee").

Article 2 .. .

The Committee shall consist of one chairman of the Committee, 
three or more than three vice-chairmen and a certain number of 
Committee members.

The Committee member shall be appointed by chief director 
in the case of the Committee of the main office and by the chief 
of the branch office in the case of the Committee of the branch 
office.

The chairman and vice-chairman shall be elected by mutual 
vote from among the Committee members.

The term of office of the chairman, vice-chairman and Com
mittee members shall be two years, provided that they may be re
elected.

Article 3

The Committee shall conduct examinations and render deci
sions concerning the acceptance or non-acceptance of the applica
tion for aid. concerning the application of the standard for aid in 
actual case, and also concerning the standard in general.

Article 4 . ■

The Committee ol the branch office shall request approval of 
i he (.'cm nil tee of the main office with regard to the aid conditions 
provided for in Article 11 and Article 14, with necessary data 
aiinched to the request. ■

Article 5

The Committee may appoint a sub-committee if necessary.
The sub-committee shall consist of one chairman, one vice

chairman and a certain number of sub-committee members.

■ The chairman, vice-chairman and members of sub-committee 
shall be selected and appointed by chairman of the Committee.



The sub-committee may exercise the power of the Committee 
on its behalf. However, the sub-committee shall report to the 
Committee on the result of the disposition of cases and request 
for its approval.

Article 7

The resolution of the Committee and the sub-committee shall 
be rendered by a majority of vote of those who are present. In 
case of a tie the chairman of the Committee or chairman of the 
sub-committee shall decide.

Chapter 2. Acceptance of a Case

Article 8

A person who applies for legal aid (including aid connected 
or not connected with litigation, aid in the form of a legal advice, 
etc.) (hereinafter referred to as “client") shall fill in a proscribed 
form and submit to the branch office of the Association.

The client must prove that without the aid ol the Association 
he cannot protect his own rights.

Article 9

On receipt of an application for aid the chief of the branch 
office shall refer it to the Committee for its disposition.

. The Committee may ask the sub-committee to dispose of it.

Article 10

. The Committee shall examine the merits of the case and 
investigate into the means of the client and decide whether it will 
accept the case or not.

If the case wherein aid has been applied for is considered as 
falling under one of the following items, the acceptance ol such case 

■may be refused, in which case the client shall be so informed imme
diately.

(1) That the case is not w'orlh to be handled from the point 
of view of justice and law.

p) That the case is of such nature as any of the lawyers in 
general can undertake without demanding retaining 
fee from thc client.

fl) That the client cannot prove the circumstances under 
which he needs aid.
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Article 6 (4) That the case will have to be disposed in a remote place, 
or that it is extremely difficult to handle it, or that it 
requires special technical ability.

Article 11

In case the Committee has accepted an application as pres
cribed in the preceding Article it shall determine the amount of 
expenditure (trial costs, incidental actual costs and fees) necessary 
for handling the case, and also the amount of the expenditure and 
remuneration to be borne by the client, and the Committee shall 
inform them to the client.

CHAPTER 3. DISPOSITION OF A CASE

Article 12

When the Committee has accepted a case as prescribed in 
Article 10 it shall request a lawyers' association to recommend a 
lawyer (hereinafter referred to as “entrusted lawyer”) to be en
trusted with the case (hereinafter referred to as “entrusted case”) 
with the indication of the outline of the case concerned and the 
conditions of the aid to be given.

Article 13

The entrusted lawyer shall, in accordance with the provisions 
of Article 11, enter into contract with thc client and receive the 
expenses from the client ?td Association according to the division, 
of the charge to be borne by them.

Article 14
The entrusted lawyer may. in case expenses are insufficient or 

in case he needs guaranty money, etc,, apply to the Committee for 
such expenses.

The provisions of Article 11 and the preceding Article shall 
apply inntatis mutandis in thc case of the preceding paragraph.

Article 15

The entrusted lawyer shall, in case the entrusted case is deem
ed to he worth the aid in litigation, so notify to the court.

Article 16

The entrusted lawyer shall not make any advance payment of 
money on behalf of the client or collect money from him without 
the approval of the Committee. The same shall apply to any type 
of payment other than pecuniary payment.

333
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The Committee may collect reports from the entrusted lawyer 
concerning the disposition of the entrusted case whenever it is 
necessary.

Article IS

In case the client is found to have enough means so as not to 
require any aid or has come to possess such means, or in case it 
has been found that the case concerned has come to fall under 
Article 10 paragraph 2 item 1, after a case was accepted as pres
cribed in Article 10. the Committee may discontinue the aid to 
such client.

The entrusted lawyer shall, in case he suspects that the client 
or the entrusted case may fall under the preceding paragraph, 
immediately report to the Committee to that effect.

Article 19

The Committee, in case it has discontinued the aid under the 
preceding Article, may collect from the client the whole or a part 
of the expenses already disbursed for him.

Article 20

The Committee may. in case the entrusted lawyer has been 
found exceedingly unfit for handling the case, so inform the law
yers’ association which has recommended the lawyer and request 
it to take appropriate measures.

In the case of the preceding paragraph, when the entrusted 
lawyer has resigned, recommendation of another lawyer may be 
requested by the Committee and the resigned lawyer may be made 
to pay back the whole or a part of the expenses already delivered 
to him according to the progress of the ease.

The newly recommended entrusted lawyer shall have the 
delivery of expenses by applying the Article 1] muiatis mutandis.

Article 21

The entrusted lawyer shall, when the entrusted case has been 
settled, immediately submil to the Committee a report of the ca«e 
by filling in a prescribed form.

Article 22

The entrusted lawyer shall collect on behalf of the Association 
the expenditure and prescribed remuneration with respect to the

Article 17
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entrusted case from the money he has collected or caused a p-.0n 
to collect on behalf of the client. The same shall apply in the case 
where the client has gained any property or profit other than 
money.

In the application of the preceding paragraph the Committee 
may waive, if it deems it appropriate to do so, the client from pay
ing the whole or a part ot the amount of money which has been or 
has to be charged upon the client.

Article 23

The Committee shall submit a report on the case to the chief 
of the branch office after the settlement thereof together with 
documents concerned.

Supplementary Provision

The present Rules shall be enforced as from March 20, 1938.

Act of Endowment of Incorporated Foundation the 

Legal Aid Association 

CHAPTER I. NAME AND LOCATION

Article I

The Association shall be called Incorporated Foundation the 
Legal Aid Association.

Article 2

The office of the Association shall he located at No. I,
1-Chôme, Kasumigascki. Chivoda-ku, Tokyo.

Article 3

The Association may establish a branch office if necessary.

CHAPTER 2. OBJECT AND BUSINESS

Article 4

The object of the Association is to ensure justice on behalf of 
the persons who need legal aid and to protect their rights.

Article 5

The Association shall perform the following business for 
attaining the object prescribed in the preceding Article:
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(1) To aid persons of scanty means on legal matters.

(2) To make researches, to collect or prepare statistics and
reference materials, to publish literatures, and to 
hold lecture meetings, with respect to the aid men
tioned in the preceding item.

(3) Other matters necessary to attain the object of the
Association.

CHAPTER 3. CO-OPERATIVE ORGANIZATIONS 

Article 6

The Japan Federation of Lawyers’ Association, All Lawyers' 
Associations, Civil Liberties Association and other organizations 
which approve, and co-operative in the work of this Association and 
which are recognized by the board of directors of this Association 
shall be co-operative organizations.

Article 7

The co-operative organizations shall make efforts tor the 
accomplishment of the Association s work according lo their res
pective duties and functions.

CHAPTER 4. OFFICERS 

Article 8

The Association shall have the following officers:
1. Chief Director ... ... ............... 1
2. Directors ... ■■■ ... ... 50 or less
3. Auditors ■■■ ... ... 5 or less
4. Counsellors ... ■■■ ... ... some
5. Councillors ■ ■ ■ ■■ ■ ... ... some

Article 9

The chief director, directors and auditors shall be appointed 
by the council.

The chief director shall represent thc Association and assum" 
the control of its business.

Five standing directors shall be chosen by the mutual voting 
of thc directors.

Standing directors shall assist chief director, and in ease chief 
director cannot carry out his duties they shall act for him.

Auditors shall audit the accounts of the Association.

Counsellors and councillors shall be commissioned by chief 
director from among the persons recommended by co-operative 
organizations.

Article 10

Counsellors shall give their opinion by the board of directors 
upon the latter’s request.

Article 11

The term of office of an officer shall be two years provided 
that he may be reappointed.

When a vacancy on thc staff of officers has been filled by an 
officer the term of office of such officer shall be the remaining term 
of his predecessor. An officer shall carry out his duties even after 
the expiration of his term of office until his successor will have 
been appointed.

Article 12

The board of directors shall be convened by chief director 
once a month. However, it may be convened whenever necessary.

The decision of the board of director shall be made by a 
majority vote of those who are present. In the case of a tie the 
vote shall be decided by chief director.

Article 13

Thc council shall be convoked by chief director when he finds 
it necessary to convene it or when one or more than one council
lor indicates a subject for discussion and requests for the convoca
tion of the council with the consent of the one-fifth or more of 
the councillors.

The council shall, upon request of the chief director, perform 
deliberations on important matters.

Thc resolution of the council shall be made by a majority vote 
of those who are present.

CHAPTER 5. ASSETS AND ACCOUNTS 

Article 14

The total amount of the assets of thc Association at the time 
of its establishment shall be the one million yen contributed by the 
founders of the Association and this shall be the fund of the 
Association. The fund shall not be disposed of without the 
resolution of the board of directors and of the council.
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The expenses of the Association shall be disbursed from thc 
following:

1. Subsidies
2. Contributions
3. Income from business
4. Fruits from assets
5. Other incomes

Article 16

The fiscal year of the Association shall start from April 1 and 
end on March 31 of the following year.

Article 17

The budget for revenue and expenditure of the Association 
shall be determined by the board of directors after its deliberation 
by the council. The settlement of accounts, thc invcntoiy of assets 
and the business report shall be submitted to the council after thc 
end of the fiscal year together with the opinions of the auditors, 
and the council’s approval shall be requested of them within two 
months of the end of the fiscal year.

CHAPTER 6. BRANCH OFFICES 

Article 18

Thc regulations concerning the branch ofFices shall be deter
mined by the board of directors.

CHAPTER 7. SECRETARIAT 

Article 19

The main office and branch offices shall have their secretariats 
for thc discharge of general alfairs.

CHAPTER 8. MISCELLANEOUS RULES 

Article 20

Rules necessary for the business operations of the Association 
shall be determined by the board of directors separately from the
present Act.

Article 21

Any amendment to (he present Act of Endowment shall be 
made with the resolution of the board of directors and with thc 
approval oh the council.

Article 15
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Supplementary Provisions

The first chief director, directors and auditors of the Associa
tion at the time of its establishment shall he as follows and their 
terms of office shall, regardless of the provision of Article 11. ex
pire on March 31. 1952. (This Act of Endowment shall be
enforced from January 24, 1952.)

These amended provisions shall be enforced from June 25, 
1958. However, the amended provision of Article II shall apply 
to officers appointed after the enforcement.

DETAILED RULES FOR LEGAL AID 

EXAMINATION COMMITTEE

(Convocation of Committee. Sub-Committee or Meetings of Sub
committee Chairmen)

Article 1

Thc Legal Aid Examination Committee (hereinafter referred 
to as thc “Committee") shall be convened by chairman of the Com
mittee once every month. However, it may be convened at any 
time when necessary.

The sub-committee of the Committee (hereinafter referred to 
as the "sub-committee") shall be convoked bv chairman of the 
sub-committee whenever necessary.

The chairman of the Committee may convoke thc meeting of 
chairmen of sub-committees whenever necessary. The meeting of 
chairmen of sub-committees shall deliberate on simple matters 
common lo all sub-committees.

(Scope of persons needing aid)

Article 2

The persons to he given legal aid shall be limited to those 
who tail under any of the following items and recognized by the 
Committee as needing such aid:

( 1 ) Person who qualifies for the protection under the Daily
Life Protection Law (Law No. 144 of 1949).

(2) Person whose living would be menaced by the payment
of expenses for a suit.

(3) Person who may be regarded nearly the same as a per
son coming under the preceding item.



(Scope of aid-needing case)
„ Article 3

The cases in which legal aid is to be given shall be limited to 
those in which the amount of value of the object of thc suit is 
within around 500,000 yen; however this rule may not be applied 
in the case where such aid is specially necessary in view of the 
nature of the case.

(Standard of fee and remuneration)

Article 4

The fee and remuneration of the entrusted lawyer for settling 
a case shall be determined by the provisions of standard of com
pensation, etc., of the Japan Federation of Bar Associations.

(Certification of clients means)

Article 5

The condition of the means of the client shall have to be 
certified by documents prepared by the government office or dis- 
Irict welfare commissioner, etc. having the entry of the fact 
prescribed in any item of Article 2. However, in an urgent case 
this shall not apply so far as the condition is clearly known from 
existing circumstances.

(Hearing of client’s opinion)
Article 6

The committee or sub-committee may hear the opinion of thc 
client concerning the disposition of the case by the entrusted 
lawyer, if necessary.

(Preparation of document)
Article 7

The secretarial shall prepare the following documents and 
seek the approval of thc chairman of the committee or sub-com
mittee:

(1) The minutes of the proceedings of the committee or
sub-committee meetings.

(2) Report on the disposition of cases.
(3) Report concerning delivery and receipt of money.

Supplementary Provision

These detailed rules shall be enforced as from April 1. 1958.
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6. FREE LEGAL AID IN PAKISTAN
CODE OF CIVIL PROCEDURE 1908 (ACT V OF 1908)

(First Schedule)

ORDER XXXIII

Suits By Paupers 

Suits may be instituted in forma pauperis

1. Subject to the following provisions, any suit may be insti
tuted by a pauper.

Explanation.—A person is a “Pauper" when he is nol possess
ed of sufficient means to enable him to pay thc fee prescribed by 
law for the plaint in such suit, or, where no such fee is prescribed, 
when he is not entitled to property worth one hundred rupees 
other than his necessary wearing-apparel and Lire subject-matter of 
the suit.

Contents of application

2. Every application for permission to sue as a pauper shall 
contain the particulars required in regard to plaints in suits: a 
schedule of any moveable or immoveable property belonging to the 
applicant, with the estimated value thereof, shall be annexed 
thereto: and it shall be signed and verified in the manner prescribed 
for the signing and verification of pleadings.

Presentation of application

3. Notwithstanding anything contained in these rules, the 
application shall be presented to thc Court by the applicant in 
person, unless he is exempted from appearing in Court, in which 
case the application may be presented by an authorised agent who 
can answer all material questions relating to the application, and 
who may be examined in the same manner as the party represented 
by him might have been examined had such party attended in person.

Examination of Applicant

4. —(!) Where the application is in proper form and duly 
presented, the Court may. if it thinks lit, examine the application, 
or his agent when the applicant is allowed to appear by agent, 
regarding the meriLs of the claim and the property of the applicant.

If presented by agent. Court may order 
applicant to be examined by commission

(2) Where the application is presented by an agent, the Court 
may, if h thinks fit, order that the applicant be examined by a
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commission in the manner in which the examination of an absent 
witness may be taken.

Rejection of application

5. The Court shall reject an application for permission to 
sue as a pauper-—

(a) Where it is not framed and presented in the manner
prescribed by Rules 2 and 3. or

(b) where the applicant is not a pauper, or
(ci where he has. within two months next before thc 

presentation of the application, disposed of any 
property fraudulently or in order to be able to apply 
tor permission to sue as a pauper, or 

(dj where his allegations do not show a cause of action, oi
(cj where he has entered into any agreement with reference 

to the subject-matter of the proposed suit under 
which any other person has obtained an interest in 
such subject-matter.

Notice of day for receiving evidence of applicant's pauperism

6. Where the Court sees no reason lo reject the application 
on any of the grounds slated in rule 5. it shall fix a day (of which 
at least ten days' clear noiice shall be given to the opposite party 
and the Government pleader) for receiving such evidence as the 
applicant may adduce in proof of his pauperism, and for hearing 
any evidence which may be adduced in disproof thereof.

Procedure at hearing

7. (1) On the day so fixed or as soon thereafter as may be 
convenient, thc Court shall examine thc witnesses (if any ) produced 
by either party, and may examine the applicant or his agent, and 
shall make memorandum of the substance of their evidence.

(2) The Court shall also hear any argument which the parties 
may desire to offer on the question whether, on the lace of the 
application and of the evidence (if any) taken by the Court as 
herein provided, the applicant is or is not subject to any of the 
prohibitions specified in Rule 3.

(3) The Cour) shall then either allow or refuse to allow the 
applicant lo sue as a pauper.

Procedure if application admitted

8. Where the application is granted, it shall be numbered 
and registered, and shall be deemed the plaint in the suit, and the
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suit shall proceed in all other respects as a suit instituted in the 
ordinary manner, except that the plaintiff shall not be liable to pay 
any court-fcc (other than fees payable for service of process) in 
respect of any petition, appointment of a pleader or other pro
ceeding connected with thc suit.

Dispaupering
9. The Court may, on the application of thc defendant, or of 

the Government pleader, of which seven days' clear notice in 
writing has been given to the plaintiff, order the plaintiff to be 
dispaupered:

(a) if be is guilty of vexatious or improper conduct in the
course of the suit:

(b) if it appears that his means arc such that he ought not
to continue to sue as a pauper; or

(c) if he has entered into any agreement with reference to
the subject-matter of thc suit under which any other 
person has obtained an interest in such subject-matter.

Costs where pauper succeeds

10. Where the plaintiff succeeds in the suit, the Court shall 
calculate the amount of court-fees which would have been paid by 
the plaintiff if he had not been permitted to sue as a pauper: such 
amount shall be recoverable by the (Provincial Government) from 
any party ordered by the decree to pay the same, and shall be a 
first charge on thc subject-matter of the suit.

Procedure where pauper fails

11. Where the plaintiff fails in thc suit or is dispaupered, or 
where thc suit is withdrawn or dismissed,—

(a) because thc summons for the defendant to appear and
answer has not been served upon him in consequence 
of the failure of the plaintiff to pay the court-fee or 
postal charges (if any) chargeable for such service, or

(b) because thc plaintiff' does not appear when thc suit is
called on for hearing, the Court shall order thc 
plaintiff, or any person added as a co-plaintiff lo the 
suit, to pay the court-fees which would have been 
paid by the plaintiff if he had not been permitted to 
sue as a pauper.

Procedure where pauper suit abates

11 A. Where the suit abates by reason of the death of the
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plaintiff or of any person added as a co-plaintiff the Court shall 
order that the amount of court-fees which would have been paid 
by the plaintiff if he had not been permitted to sue as a pauper 
shall be recoverable by the Provincial Government from the estate 
of the deceased plaintiff.

Provincial Government may apply for payment of court-fees

12. The (Provincial Government) shall have the right at any 
time to apply to the Court to make an order for the payment of 
court-fees under rule 10, (rule 11 or rule 11 A).

Provincial Government to be deemed a party

13. All matters arising between the (Provincial Government) 
and any party to the suit under rule 10, rule 11 (rule 11A) or rule 
12 shall be deemed to be questions arising between the parties 
to the suit within the meaning of section 47.

Recovery of amount of court-fees

14. Where an order is made under rule 10, rule 11 or rule 
1IA the Court shall forthwith cause a copy of the decree or order 
to be forwarded to the Collector, who may, without prejudice to 
any other mode of recovery, recover the amount of court-fees 
specified therein from the person or property liable for the pay
ment as if it were an arrear of land revenue.

Refusal to allow applicant to sue as pauper to bar subsequent 
application of like nature

15. An order refusing to allow the applicant to sue as a 
pauper shall be a bar to any subsequent application of the like 
nature by him in respect of the same right to sue, but the applicant 
shall be at liberty to institute a suit in the ordinary manner in res
pect of such right, provided (hat he first pays the costs (if any) 
incurred by the (Provincial Government) and by the opposite party 
in opposing his application for leave to sue as a pauper.

Costs

16. The costs of an application for permission to sue as a 
pauper shall be costs in the suit.

ORDER XL1V

PAUPER APPEALS

Who may appeal as pauper
1. Any person entitled to prefer an appeal, who is unable 

to pay the fee required for (he memorandum of appeal, may present

'«"un avLumpuiueu u mcmui annum or appeal, and may 
be allowed to appeal as a pauper, subject, in all matters, including 
the presentation of such application, to the provisions relating to 
suits by paupers, in so far as those provisions are applicable:

Procedure on application for admission of appeal

Provided that the Court shall reject the application unless 
upon a perusal thereof and of the judgment and decree appealed 
from, it sees reason to think that the decree is contrary to law or
to some usage having the force of law, or is otherwise erroneous 
or unjust.

Inquiry into pauperism

2. The inquiry into the pauperism of the applicant may be 
cither by the Appellate Court or under the orders of the Appellate 
Court by the Court from whose decision the appeal is preferred:

Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is preferred 
no further inquiry in respect of his pauperism shall be necessary.’ 
unless the Appellate Court sees cause to direct such inquiry.

THE SUPREME COURT RULES, 1956
Part II

APPELLATE fURISDICTION 

ORDER XXII

Pauper Appeals. Petitions etc.

the Code shall, with necessary modifications and adaptations
apply in the case ol any person seeking to appeal to the Court 
as a pauper.

-■ An application for permission to proceed as a pauper 
shall he made on petition, setting out concisely in separate para
graphs, the facts of the case and the relief prayed, and shall be 
accompanied by a certificate of counsel that the petitioner has 
reasonable grounds of appeal. It shall be also accompanied by 
n affidavit from the petitioner disclosing all the property to which 

be is entitled and the value thereof, other than his necessary wear-
annT3'6;1, and.'11S mtereSt in the sub>'ect matter of the intended 
co Ca ’ an statinS that he is unable to provide sureties, and pay 

r ces. The Registrar on satisfying himself that the petition



346

is in order, may himself enquire into the pauperism of the petitioner 
after notice to the other parties in the case and to the Attorney- 
General, or refer the matter to the Registrar of the High Court, 
and the High Court either itself or by a Court subordinate to the 
High Court investigate into the pauperism after notice to the 
parties interested and make a report thereon within thirty days 
after the receipt of the reference from this Court:

Provided that no reference as aforesaid shall be necessary 
where the petitioner had been permitted to prosecute his appeal 
in forma pauperis in the Court appealed from.

1. The Court may allow an appeal to he continued in forma 
pauperis after it has begun in the ordinary form.

4. Where the petitioner obtains leave of the Court to appeal 
as a pauper he shall not be required to pay Court-fees or to lodge 
security for the costs of the respondent.

5. Where the appellant succeeds in the appeal, the Registrar 
shall calculate the amount or court-fees which would have been 
paid by' the appellant if he had not been permitted to appeal as a 
pauper and incorporate it in the decree or order of the Court: such 
amount shall be recoverable by the Federal Government from any 
party ordered by the Court to pay the same, and shall be the first 
charge on the subject-matter of the appeal.

6. Where the appellant fails in the appeal or is dispaupered, 
the Court may order the appellant to pay the court-fees which 
would have been paid by him if he had not been permitted to appeal 
as a pauper.

7. The Federal Government shall have the right at any time 
to apply to the Court to make an order for the payment of proper 
court-fees under the last two preceding rules.

8. In every pauper appeal the Registrar shall, after the dis
posal thereof, send to the Federal Government a memorandum of 
the court-fees due and payable by the pauper.

9. No person shall take, agree to lake or seek to obtain from 
a person proceeding as a pauper, any fee, prolit or reward for the 
conduct of the pauper's business in the Court, but the Court may 
nevertheless award costs against the other party and in that case 
may direct payment thereof to the Advocate of the pauper and the 
Attorney acting for him.
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ORDER XXIII

CRIMINAL APPEALS
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necessary copies from the Court's Sectioners, and in each instance 
the District Public Prosecutor should report the circumstances and 
the cause of emergency lo the Remembrancer of Legal Affairs. In 
the case of District Public Prosecutors who have no copying clerks 
under them, the copies needed for the pleader for the defence must 
be obtained by the Public Prosecutors in the same way that they 
obtain copies for themselves, namely, through the Court's Sec
tioners and they should charge for such copies in their monthly 
bills, which are sent to the Remembrancer of Legal Affairs for 
counter-signature. In small cases the District Public Prosecutor 
might often be able to save the expenses of a double set of copies 
by allowing the pleader for the accused the use of his own copies.

RULES AND ORDERS OF THE COURT 
OF JUDICATURE AT LAHORE

Volume III

INSTRUCTIONS TO CRIMINAL COURTS 

CHAPTER 24

PART C- - Providing an accused person with Legal Advice 
before a Sessions Court in certain cases.

Committing Magistrate to report whether accused 
can afford to engage counsel

1. It is considered that every person charged with committing 
an offence punishable with death should have legal assistance at 
his trial either in a Court of Session or in the High Court. With 
this object the Magistrate committing any person tor trial to a 
Court of Session or to the High Court shall report whether the 
accused was represented by counsel in the proceedings before him. 
and, if not. whether the accused can afford to engage one for his 
trial in the Court of Session or the High Court.

Counsel for accused to be provided by Sessions Judge
2. If the accused is unrepresented and cannot afford to en

gage counsel, the Sessions Judge shall make arrangements to 
employ counsel at Government expense, and he may also appoint 
counsel, if he thinks fit. even when the committing Magistrate has 
considered that the accused has means enough to engage counsel 
himself. Counsel in such cases should be appointed in time to 
enable him to study necessary documents which should be supplied 
free of cost. These documents will ordinarily be copies of:

( I ) the evidence recorded by the committing Magistrate, 
the charge and the order of commitment,

f2) the police record including, not the zimnis, but such 
documents as the first information report, the in
quest report and the plan of the spot.

Fees of counsel

3. The legal practitioner thus engaged by the Court trying 
the case shall receive the same fees as private practitioners 
engaged under the note to rule X (2) of the rules regulating the 
conduct of business in the Law Department, and the fees shall 
be entered in the same register and drawn in the same manner as 
is prescribed for such practitioners.

HIGH COURT OF EAST PAKISTAN, DACCA
Extract from the Legal Remembrancer Manual of 1930 

Vol. I

CHAPTER XI

Representation by Government of pauper 
accused punishable with death.

Pauper accused punishable with capital sentence to be 
given legal assistance

1. Every person charged with committing an offence punish
able with death, shall have legal assistance at his trial and the 
courts should piovide advocates or pleaders for the defence unless 
they certify that the accused can afford to do so.

Note: Offences punishable with death are those under Sec
tions 121, 132, 194. 302, 303, 307 and 396 of the Indian Penal Code.

Committing Magistrate to report to District Magistrate

2. In committing murder cases to the Sessions Court, the 
Magistrate will report to the District Magistrate whether the 
accused was represented in the proceedings before him, and if not, 
whether he can afford to engage an advocate or pleader for his 
trial in the Sessions Court. If the Magistrate reports that the 
accused has not sufficient means, it will be incumbent on the Dis
trict Magistrate to engage an advocate or pleader at Government 
expense.

Judge to take action when accused goes unrepresented

3. In any case, if the accused is unrepresented in the Sessions 
Court, and the Judge considers that he. has insufficient means to 
obtain legal assistance, in spite of the committing Magistrate’s
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report to the contrary, the Judge shall immediately inform the 
District Magistrate, who must make the necessary arrangements 
for the defence of the accused.

No discretion of court allowed

4. It is no longer left to the discretion of the courts to decide 
whether the nature of the case makes legal assistance essential. 
The sole criterion is whether the accused has sufficient means or 
not, and the courts are bound to satisfy themselves on this point.

4A. “In each district the Magistrate may, after consulting 
the District Judge form a panel of pleaders for the defence of 
pauper accused in murder cases subject to the approval of the 
Legal Remembrancer. The penal should consist of pleaders of 
sufficient standing and ability and should not be unreasonably large. 
The number of pleaders who will constitute the panel shall be fixed 
after approval by the Legal Remembrancer and shall not be altered 
without his approval. The District Magistrate may, however, 
appoint or remove any pleader after consulting the District Judge 
within the number approved by Legal Remembrancer and after 
obtaining the Legal Remembrancer’s previous sanction.”

Engagement of pleaders to be in time

5. In all cases, the advocate or pleader should be appointed 
in time to be able to study the case, and the person selected should 
be of sufficient standing and ability to render substantial assistance. 
He should be given a brief similar to that prepared for the Public 
Prosecutor, and it would be convenient if the two briefs were copies 
of all papers of which an accused person is ordinarily allowed copies.

Employment of pleaders in mutually antagonistic defence

6. When two or more paupers accused of murder in the 
same trial put forward mutually antagonistic defence, arrangement 
should be made for separate representation of the accused by 
different pleaders or advocates at the expense of Government.

Fees

7. The fee allowed in the foregoing cases shall ordinarily be 
a lump sum fee. The fee shall be calculated on the basis of not 
more than Rs. 12 per day, and half fee for less than half-day. No 
reference to the Legal Remembrancer is necessary if the engagement 
is at this rate, but if a special fee is proposed, the pleader shall not 
be engaged without the previous sanction of the Legal Remem
brancer, who will settle the free on the recommendation of the 
District authority.
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Fee when trial is incomplete or abruptly ends

8. When the trial abruptly ends on the plea of insanity of 
the accused person, or on the accused person admitting his guilt 
and the case is not contested the fee previously fixed for the whole 
case is liable to modification according to the discretion of the 
Legal Remembrancer. If the trial ends on the plea of insanity a 
fresh sanction is necessary for the defence of the accused person 
when a fresh trial is begun.

Fee once settled is not revised

9. The lump fee settled is not ordinarily subject to revision 
again.

Defence of pauper accused in High Court Sessions

10. In regard to cases where an accused is to be tried by the 
High Court for an offence punishable with death, the committing 
Magistrate should report to the Commissioner of Police whether 
the accused is a pauper, and will not be able to defray the expense 
of defending himself in the High Court. If the Magistrate reports 
that the accused has not sufficient means it will be incumbent on 
the Commissioner of Police to report the matter to the Legal 
Remembrancer who will arrange for counsel. The counsel will 
obtain the copies of charges, depositions and exhibits from the 
Clerk of the Crown and receive his instructions, from the accused 
direct. The police will give facilities for this purpose.

In Rules and References for enhancement of 
sentence to one of death

11. In cases in which an accused is called on by the High 
Court to show cause why lesser sentence should not be enhanced 
to a sentence of death, the Legal Remembrancer will communicate 
with the District Magistrate concerned, and ascertain whether the 
accused will be able to defend himself in the High Court or not. If 
the accused was defended as a pauper at Crown expense in the 
Sessions Court, he will obviously require to be similarly defended 
before the High Court. But cases may arise when the accused 
defends himself at his own expense in the Lower Court, and yet 
may be too poor to meet the cost of his defence in the High Court. 
In such cases enquiries will be made by the Magistrate before sub
mitting his report to the Legal Remembrancer. If the District 
Magistrate reports that the accused has not enough means to 
defend himself in the High Court, the Legal Remembrancer will 
e^gage counsel for the accused and supply him with copies ot 
C arKes' depositions and exhibits prepared for the Crown Counsel.



When ihe High Court of their own motion or at the instance 
of a private party issues a rule of this kind, it is anticipated that 
a notice will be served on the Legal Remembrancer to enable him, 
if necessary, to make arrangements lor the defence of the accused.

References under section 374, Criminal Procedure Code
12. In regard to cases where a sentence of death is referred by 

a Court of Sessions to the High Court for confirmaiton under the 
provisions of section 374, Criminal Procedure Code, or a reference 
under section 307, Criminal Procedure Code, is made in a case 
in which an accused is charged with an offence punishable with 
death, procedure similar to that described in paragraph 11 above 
will be followed. The Court of Sessions will, when submitting the 
case to the High Court send intimation to the District Magistrate, 
who will inform the Legal Remembrancer whether the accused has 
means to defend himself at the reference.

Accused person to be informed

13. In all the above cases the accused persons should be 
informed of the arrangements made in their behalr.

When charge of an offence punishable with death Is 
withdrawn in favour of a lesser offence

14. If in the course of a trial of a pauper accused charged 
with an offence punishable with death, the charge is withdrawn in 
favour of an offence punishable with a lesser sentence, the arrange
ment previously made for the defence of the pauper accused may 
continue till the end of the trial.

If however the case is tried afresh under a minor charge 
before a separate Sessions, the accused will not be defended by 
the Crown at re-trial.

7. MEMORANDUM ON 
FOREIGNERS’ ENJOYMENT OF FREE LEGAL AID 

Presented hv the United Arab Republic Delegation

Foreigners, under the present international law-, are undoubt
edly entitled to resort to the courts of the country from which 
they would seek judiciary protection. This recourse to justice 
is a necessary accompaniment of the recognition of their entitlement 
to the different rights, otherwise there would be no point in a 
foreigner's enjoyment of a right for which the State does not 
provide means of protection through recourse to courts, no matter
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whether the right be disputed between a foreigner and a national 
of the country, or between foreigners only. It is the general rule that 
foreigners should resort to the same courts as nationals, but there 
would be no objection to special courts being provided for the 
examination of foreigners' disputes as is the case in countries where 
foreign capitulations are observed. It is also the rule that foreign
ers should observe the same rules of procedure as followed by 
nationals, but this would not prevent special rules being especially 
worked out for foreigners such as the payment by a foreigner of a 
“caution judicatum solvi”, and his deprival from free legal aid 
“L’assistance judiciaire''.

It should first be pointed out that there is no necessary asso
ciation between a foreigner being required or not required to pay 
a caution judicatum solvi” and his non-eligibility or otherwise for 
free legal aid. This is because each question is based on different 
grounds. The payment of “caution judicatum solvi” is designed 
to provide some guarantees for compensating a national of the 
country for the harm done to him by being dragged by a foreigner 
before the courts on a groundless or vexatious charge. The security 
so provided by the “caution judicatum solvi” would therefore spare 
a national the trouble of seeking to put into effect the compensa
tion judgment passed in his favour against the foreigner, by
operating a seizure on the latter’s property in a foreign country_
a trouble the national would have to suffer if the system of "caution 
judicatum solvi” were not in force. The system would further 
spare a national the trouble of seeking to sue a foreigner in his 
country in the event ol his being unable to carry out in a foreign 
country the judgment passed by national courts awarding him 
damages against that foreigner.

On the other hand, tree legal aid is based on the idea of 
exempting whoever is in need of judiciary protection from the cost 
of justice, either temporarily or permanently, if his inability to 
provide such cost be established. The difference between the above 

o conceptions gives rise to the possibility' of a foreigner enjoying 
ree legal aid while being required to pay “caution judicatum solvi”?

is possibility, however, rarely occurs in practice; it is also
illogical.

. . The systc'm whereby foreigners are required to pay “caution
tudicatum solvi” is undoubtedly on the wane consequent upon the 
^rowing confidence in foreigners; such confidence having been 

mg in ancient and mediaeval times. This system is still found 
n 1 e legislation of certain countries such as France, but its



annulment by international agreements has much belittled its 
importance.

As regards free legal aid. it is the common trend in “conven
tional laws”, namely the rules derived from international agree
ments, to assure foreigners of similar treatment as nationals. The 
most outstanding example ot this is the Hague Agreement, on 
Procedures of November 24, 1896 (Arts. 14 & 15) and of July 17, 
1905 (Arts. 20 & 23). The former agreement was replaced by the 
latter. Both agreements are collective agreements to which many 
European countries were parties. This is apart from several 
bilateral treaties.

Foreigners' enjoyment of free legal aid has not, however, 
reached the standard of recognition within the scope of the rules 
of the present positive international law. Nevertheless, the recog
nition of foreigners’ right to enjoy such privilege falls at least 
within the scope of the rule of the natural international law that 
has already passed from its held to that of “conventional laws” 
which have now become so common in many countries of the 
civilized world consequent upon their concluding bilateral and 
collective treaties.

In the circumstances, it could be suggested to Committee to 
approve a recommendation calling on Member States’ govern
ments to recognise the right of foreign residents in their territories 
to the enjoyment of free legal aid, within the same limits as 
accorded by their national laws to their own subjects.

ACT NO. 96 OF 1957 RELATING TO THE PRACTICE AT THE 
BAR PROFESSION AT COURTS IN THE EGYPTIAN REGION

Article 37

A barrister commissioned to plead on behalf of a poor person 
in the civil or criminal courts will do this free of charge. Neverthe
less he can estimate his fee from the litigant who was east in ex
pense of the procedure. In any case he can refer to the person 
whom he pleaded for if this person’s poverty is removed. This 
should be done in accordance with Article 376 of Criminal Code.

He must carry out his designation from the Legal Aid Com
mittee or from the court, and he cannot cede except for reasons 
acceptable to the said Committee or the court which is hearing 
the case.

Barristers accepted lo plead at the Court of Cassation, and 
the High Administrative Court or those who have been registered

for over twenty years, can be exempt from commission in criminal 
and civil cases.

This exemption, however, does not apply to civil cases heard 
hy Court of Cassation.

Article 38

The council of the Bar may charge any barrister to plead for 
a litigant who does not find anyone to plead for him.

ACT RELATING TO THE PRACTICE AT THE BAR IN THE 

SYRIAN REGION

Article 23

(1) A barrister can have the choice to accept or refuse cases 
except in such cases commissioned by the President of the Bar. 
Those cases are:

(a) If there is a decision by the Committee of Legal Aid or
at the demand of the criminal court or a examining 
magistrate or Juvenile Delinquents Court.

(b) If none of the litigants accepts his attorneyship.

(c) If the attorney cannot practice and until the litigant
finds another barrister within a period fixed by the 
President of the Bar.

(2) In places where there is no President or a representative 
of the Bar, then the barrister must directly accept the application 
of the courts or of examining magistrate in cases mentioned in the 
above paragraph.

(j) The Commission of the Legal Authorities, the President or 
the representative of the Bar may replace the commission of the 
litigant concerned.

(4) A barrister cannot refuse the commission under the above- 
mentioned conditions except for reasons accepted by the Legal 
Authorities, the President or representative of the Bar.

EGYPTIAN CODE OF CRIMINAL PROCEDURE 

No. 150 for 1950 

Article 188
The Prosecution Chamber ipso facto appoints a lawyer for

■my person charged with criminal court, unless he chooses his coun
sel for defence.



If the defending counsel appointed by the Prosecution Cham
ber has any excuses or upholds any objections, he should express 
them without delay. If these reasons occur unexpectedly after 
dispatching the case file to the President of the court of appeal but 
prior to the opening of the session, then he must submit them to 
the President of the Criminal Court. If the reasons are accepted, 
another defending counsel will be appointed.

Article 350

In criminal matters an accused person referred to the Juve
nile Delinquents Court should have counsel for defence. If he 
has not chosen a barrister, then the examining magistrate, or the 
public proseeuter’s chamber, or the prosecution or the court can 
appoint a defending barrister, following the procedure practised 
at the criminal courts.

Article 375

Except in the case of proven excuse or objection, the barrister 
whether appointed by the prosecution chamber or the President 
of the court, or commissioned by the accused himself, must plead 
for the accused in the session or delegate a representative, other
wise the criminal court may order him to pay a fine not exceeding 
fifty pounds, This fine does not include the disciplinary trial if 
there is need for it.

The court may exempt him from paying the fine if he proves 
that it was impossible for him to attend the session in person or 
by representative.

Article 376

The barrister appointed by the prosecution chamber or the 
President of the Court can ask for his fees from the Public 
Treasure if the accused is poor. The court should estimate these 
fees in its decree of the suit, and this shall not be refuted in any 
fees in its decree of the suit, and this shall not be refuted in any way.

The Public Treasure can, when the state of poverty of the 
accused is eliminated reclaim the fees from him by an order from 
the estimator.

Syrian Code of Criminal Procedure

Article 61
The claimant can be exempt from paying in advance the fees 

and expenses if he receives legal aid in accordance with its law.

Article 274

The President or the judge who represents him should ask the 
accused if he has selected his defence barrister. If he has not, then 
the President of the court or his representative should immediately 
select a barrister. Otherwise all proceedings that follow shall be 
void even if during the proceedings the court appoints a lawyer.

RULES OF EXEMPTION FROM JUDICIAL FEES 

IN EGYPTIAN 

LAW

Relevant Articles of Law No. 90/1944 issued on 19-7-1944 con
cerning Judicial Authentication fees in civil matters.

Article 23

... is exempted from paying whole or part of judicial fees 
whoever proves his inability to pay such fees. Exemption before 
bringing of law suit may be granted on condition there is a probabi
lity of the success of the suit.

This exemption includes fees charged for copies, certificates, 
summaries and anv other such fees necessary for judic al and 
admViistrnive acts, execution fees, charges for judicial notices and 
other expenses incurred by the parlies.

Article 24

Petitions for the exemption from judicial fees arc to be sub
mitted, as the case may be, to a committee composed of two 
Justices of the Supreme Court or the Court of Appeal or of two 
Judges of the court of first instance, or one judge of the summary 
tribunals and of a member of the Public Prosecution Department.

The clerk will, upon presentation of the petition, notify the 
other party of the day fixed for the hearing; and will do so before 
the said day.

Article 25

The afore-mentioned committee will render its decision 
regarding the petition after examination of the documents and 
after granting a hearing to the representative of the clerk's office and 
to those of the parlies who were notified and who might be present.

Article 26
Exemption from the fees is personal and docs not extend to 

the exempted's heirs or successors, who must obtain a new deei-
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sion of exemption, and that unless the court sees it fit to extend 
such exemption to the heirs.

Article 27
If, during the hearing of the case or the execution of the 

judgment rendered, the exempted party ceases to be unable to pay 
the fees, the other party or the clerk’s office may apply to the com
mittee mentioned in article 24 for the withdrawal of the exemption.

Article 28

If the exempted party wins his case, the other party will be 
charged for the fees. Where such recovery is impossible, the said 
fees may be recovered from the exempted party, if his state of 
inability ceases.

Article 29

The copy of the judgment of the sale of non-movable property 
by auction to the final bidder who has previously been exempted 
from the fees will not be delivered to him unless he pays the ex
penses of the sale and the fees of the judgment of the auction sale.

Reciprocal Enforcement of Judgments Agreement between 
the States of the Arab League

Article 7

“In any of the States of the League, nationals of the requesting 
State shall not be asked to pay any fees, furnish any deposit or 
produce any securities, which they are not required to do in their 
own country, nor is it permitted to deprive them of legal aid or 
exemptions from legal fees.”

8. INTERNATIONAL ASPECTS OF LEGAL AID
Paper Read

By M. S. ALIF
Adviser, Ceylon Delegation to the First Session

“EQUALITY before the law” has been a sacredly accepted 
concept in all modern societies, irrespective of their diverse politi
cal, social, and economic structures. Constitutions ranging from 
that of the Soviet Union of Russia to that of the United States of 
America appear to be proudly conscious of this ideal. The un
written British Constifution is no exception. This equality is 
undoubtedly one of the human rights of the individual recognised 
by all covilised peoples. The trend of events since the second
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World War has laid greater emphasis on the aspect of men being 
the “ultimate members” of the society of States and international 
law the protector of human rights and fundamental freedoms. And 
it has been very rightly said that “individuals are the ultimate 
objects of international law, as they are, indeed of all law.” 
(Lauchterpacht —Openheim’s International Law 1955, page 636). 
The formulation of the Universal Declaration of Human Rights in 
1948, the coming into force of the European Convention for the 
protection of human rights in a number of other international 
instruments all unmistakably point that international guarantees of 
human rights must be regarded as one of the main substantive 
divisions of international law as well as of constitutional law.

However, glorious a principle may be, it becomes meaningless 
without practice. The courts may be fair, the laws administered 
may be just but until the machinery of justice is equally accessible 
to all, equality will never be a reality. Unequal justice would be 
a most shameful contradiction in terms. “It is idle to speak of the 
blessings of liberty unless the poor enjoy the equal protection of 
the laws” were the words of Mr. Chief Justice Hughes (Growth 
of Legal Aid Work in U.S.A.—Reginald Heber Smith and Bradway). 
Layman Abbot in his address at the 25th Anniversary Dinner of 
the Legal Aid Society in New York said: “If ever a time shall come 
when in this city only the rich man can enjoy law as a doubtful 
luxury, when the poor who need it most cannot have it, when only 
a golden key will unlock the door to the court room, the seeds of 
revolution will be sown, the firebrand of revolution will be lighted 
and put into the hands of men, and they will almost be justified 
in the revolution which will follow.” Though the realisation of 
perfect and absolute equality in the administration of justice will 
for ever, remain an ideal, yet it sounds most incongruous to say 
that an individual cannot enjoy his basic right because he has no 
money.

The laws of all lands have steadily grown with social progress 
and have become more and more complicated and intricate so that 
the average layman who is not equipped with adequate knowledge 
of the law to be able to fend for himself is consequently obliged 
to avail himself of the assistance of those learned in the law. This 
assistance though easily available to those who can afford to pay 
for it may be denied to the less fortunate. But if “equality before 
the law” should have any significance in a civilised democratic 
society it could not be thought of as a luxury. It is the well-known 
Marxist view that law is a class weapon used by the rich to 
oppress the poor through the simple device of making justice too
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expensive. To make justice a right it should be available to all 
people irrespective of economic status or any other condition. That 
is the objective of legal aid. The general principle cannot be 
illustrated in better terms than the words of J. P. Coldstream in a 
paper read to the International Law Association in 1901: (1) All 
courts of every country should be open to all persons notwith
standing their poverty or nationality'. (2) Where lack of means 
prevents litigation on the usual conditions these should be relaxed 
and the way provided whereby a poor person can prosecute or 
defend a claim and obtain justice. (3.) In every populous place 
or seat of a court of justice free legal advice from properly qualified 
lawyers should be obtainable bv persons unable to pay for it.

In short, legal aid would mainly mean the providing of lawyers 
to persons who cannot afford to pay for legal services. Legal aid 
is often confused as a form of charity, grace, or favour. This would 
imply a sense of inferiority which is diametrically opposed to the 
very conception of legal aid as a matter of right. It is a social 
obligation that the community as a whole owes the individual to 
ensure the realisation of a human right “Equality before the Law.” 
The Charter of the little man to the British Courts of Justice was 
the description given to the English Legal Aid and Advice Act by 
Sir Hartley Shawcross, Attorney General, when he introduced the 
Bill to the House of Commons. The words in bold characters “To 
broaden the meaning of justice 143, 864 people helped" across an 
American pamphlet issued last year to publicise the record of legal 
work done gives an insight into the American concept.

A comprehensive and organised form of legal aid has to pro
vide not only for appearance of lawyers before a court but for 
court fees, and other out-of-pocket incidental disbursements, and 
the most important of all, facilities to obtain legal advice and 
counsel, which may aptly be phrased as “preventive legal aid”. 
Availability of legal advice is undoubtedly the basis of any satis
factory system. It helps to ascertain a persons' legal position and 
to obtain assistance short of court proceedings. And if legal 
advice is to succeed in its object it must be good and it must be 
thorough. An efficient system of legal aid should not only help to 
litigate wherever really necessary but also to avoid litigation 
wherever reasonably possible. The 1956 report of the American 
National Legal Aid Association has correctly summed up that 
“many cases were completed with one or two interviews, telephone 
calls and letters.”

It must he said in fairness, dial ilie seeds of the principle that 
“justice should be denied to no man” have been sown among the
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peoples of both the West and the East. The growth has begun, 
but how far and how fast they have grown with different nations 
show marked variations. A full and thorough comparative study 
and survey of the systems of legal aid obtaining in different parts 
of the world has yet to be made. “Legal Aid for the Poor” published 
by the League of Nations on the reports made to it in 1924 and 
1925 gives an outline, though untouched for accuracy, of whatever 
facilities that were available in certain countries. Egerton in his 
work “Legal Aid" published in 1945 though he had attempted to 
use the information of the League of Nations as the basis to bring 
up-to-date the provisions existing in 45 nations, had met with 
little success as he admits due to lack of time and war conditions. 
However, his comment that “on the whole it is surprising how 
little the provisions have altered in the past, even when territory 
has changed hands” is of concern. Though further attempts have 
been made even in subsequent years for a comparative survey of 
legal aid in different countries, the degree of success achieved has 
not been remarkable and it is still open to the student of com
parative study to make a contribution in this direction. At the 
Hague Conference of the International Bar Association in 1948 
each member-organisation though requested to submit statements 
as to the legal aid facilities in its country to the London Conference 
of 1950, the number of replies received was disappointingly small 
in that only 9 countries responded. And in the 1952 Conference 
held in Madrid, Sir Sydney Littlew'ood was appointed Chairman 
of the Legal Aid Committee and he had taken great pains with the 
hope of presenting an elaborate survey of the systems of the 
different nations in the world. Sir Sydney must be highly com
mended for his enterprise in his preparation of his extensive, 
detailed, and most exhaustive questionnaire on practically all 
aspects of legal aid. Perhaps, this appears to be the only genuine 
effort made in recent years. He had sent the questionnaire to 
lawyers and Law Associations in all parts of the world. Only 30 
countries replied and he presented the answers in a tabulated form 
to the Monte Carlo Conference in 1954. We could have doubt
lessly had the ready chart and guide of the world facilities for legal 
aid at a glance, but unfortunately not all of the recipients of this 
questionnaire appear to have had the courtesy to reply Sir Sydney. 
And even among the replies a number of sweeping statements, 
inaccurate information and irrelevant: answers seem to have been 
submitted, and these had “crept" into the report. It is most 
disappointing that Sir Sydney’s efforts which should have produced 
a masterpiece could not reach that level due to no fault of his. The 
fact that perhaps Sir Sydney had the English system of law and
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might have also contributed to the incorrect replies received from 
foreign countries where entirely different systems of law obtain. 
However, the usefulness of the report in many respects cannot be 
underestimated. At the Commonwealth and Empire Law Con
ference held in London in 1955 the subject on “Legal Aid1’ was 
taken up for discussion, where only the English, Canadian, and 
South Australian schemes were discussed. I presume that this is 
the first occasion that this subject will be discussed at an inter
national level in a Legal Conference in the East.

However, taking Sir Sydney’s survey as a broad guide and on 
the data supplied to me by lawyers and Bar Associations from 
different parts of the world we may examine how it has been 
endeavoured to eliminate poverty as a bar to equal justice and thus 
ensure a human right. Circumstances appear to be widely diver
gent. I had the good fortune to receive a very enviable report from 
the Secretary of the New Zealand Law Society that “Although 
provision was made by statute to enable a Legal Aid Scheme to be 
formulated it has not yet been found necessary to provide rules 
for such a scheme. It is thought that no person in New Zealand is 
known to have suffered hardship due to the lack of such a scheme, 
for if any genuine case is known of, the matter is dealt with by the 
Local District Law Society.’’ On the other hand, an extract of the 
contents of the information received by me from a leading lawyer 
from another country, Asian at that, is equally interesting. But I 
am sure I will be pardoned for not divulging the identity. It reads 
“Though poverty is rampant here and countless families have been 
rendered destitute by litigation, no genuine effort had ever been 
made by the State or by the Bar to provide for any form of organ
ised legal assistance, except for counsel assigned in murder cases. 
But these assigned counsel are of such “extraoridnary eminence” 
that it would be the greatest service to the accused if he was left 
unrepresented. Occasionally from among the abler side of the 
Bar a lawyer might be willing to give his services free but to find 
him might be to look for a needle in a hay-stack”. I have also 
heard from another country in reply “Please let me know what you 
mean by Free Legal Aid Schemes.” Therefore it would be 
impossible to make a general statement as to the percentage of 
population which needs legal aid as this differs from place to place, 
though in America 7\ out of 1,000 people a year are unable to pay 
for their legal needs.

It is not intended to discuss here the details of any system in 
particular. Of all systems it must be said that the State-aided

English and Scottish systems and the largely community aided 
system of the Lbiited States undoubtedly stand conspicious in the 
most advanced ranks. However, both systems are administered 
by the profession itself.

It appears that generally some provision or other however 
slender is made in practically all countries for providing counsel 
for persons accused of murder or crimes punishable with death. 
There are not very many systems that provide aid for lesser crimes. 
Crimes appear to have gained priority because liberty of the person 
is concerned. Aid of any appreciable standard in civil cases is 
granted in just a few countries. And legal advice or preventive 
legal aid facilities exist in yet smaller number of States. There are 
a few countries where aid is restricted to only remission of court 
fees. A serious defect appears to be that in some countries in crimi
nal cases and in most countries in civil cases aid is given only to 
paupers . Under this class fall very few people who will be quali

fied, as a result justice is denied to a large number of deserving 
persons, so that legal aid in those circumstances would be as good 
as non-existent. Yet, however, under certain systems reasonable 
financial limits have been fixed whereby aid is available not only 
to the utterly destitute but to all those who cannot afford to pay 
for legal services.

It is apparent that from day to day all States are becoming 
more and more conscious, in their own way', of removing poverty' as 
an impediment m the path of equal justice. It must be said at this 
point that it is the responsibility of the Bar to take charge of this 
process in .he interest of the individual, the State, and not the least 
to say, of the profession itself. If the Bar does not interest itself in 
this direction, the Governments sooner or later are bound to take 
this machinery into their hands, the consequences of which though 
unintended will not be favourable, if not detrimental, to a free 
profession. Besides criminal and tax cases, with the increasing 
"socialisation” and “nationalisation” in many fields the State often 
has to appear as a party in litigation. In his classic and inspiring 
work on “Legal Aid in the United States” Emery A. Brownell, 
Executive Director of the National Legal Aid Association, said 
“Perhaps the greatest contribution of the Anglo-American law to 
a maturing society and to the well-being of its members is the con
cept that every individual has rights, even as against the State, 
which should be equally enforced and protected. This is the 
essence of freedom". But, if lawyers both for the State and the 
individual are directly paid, appointed and controlled by the State 
itself, it is a matter of grave doubt whether the individual can
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expect the unfettered representation by his counsel. Though the 
State-sponsored Public Defender Organisations have thrived in the 
United States there have been levelled both in America and else
where very serious criticisms against this system and generally any 
system directly controlled by the State, as against one controlled by 
the legal profession, fudge E. J. Dimock of New York in a well- 
thought-out contribution to the American Bar Journal last year 
goes so far as to say “The adoption of the Public Defender system 
would bring our Government so close to the police State that we 
ought to shun it like a plague.” The dangers of this system could 
be averted by making State funds available to specially assigned 
efficient counsel. The experience in America appears to be that 
very often the Public Defenders enter “guilty pleas without giving 
their best attention to the poor accused. It is also an anomalous 
state when the Government which prosecutes a man should also 
purport to defend him. It has been argued that if State paid and 
appointed judges could be impartial there is no reason why a State 
lawyer should not be. But it must not be ignored that his duty is 
very much more than being impartial and his interest has necessari
ly in practice to be partisan for the accused. On the other hand 
the moves of a specially assigned counsel though paid by State, will 
not be controlled by the State, and will not be influenced by the 
doubt of infringing the loyalty to his master or by the fear of losing 
his job. A government should not throw a challenge to the legal 
profession by taking up the administration of legal aid schemes, 
for if a subsequent government chooses to raise the financial limits 
of those qualified for aid, the danger of treading on the rights of 
the profession are imminent, and a gradual destruction of the whole 
legal profession will follow. The most alarming of all, the valu
able relationship between lawyer and client is lost by the substi
tution of a government official with whom it is difficult to create 
a personal relationship as opposed to an official relationship. Far 
from equalising the position of the two parties in litigation, this 
will impose an additional disadvantage on the poorer litigant 
while the more affluent party has the choice of his own lawyer 
with whom he is in a state of confidential and privileged relation
ship.

“Equality before the law” in a criminal case can hardly be 
achieved where on one side is an experienced and able prosecuting 
counsel with all the facilities provided by the State inclusive of 
police investigators while on the other is the poor accused after 
helpless days inside the cell being unrepresented or represented 
by a young and inefficient lawyer. It will be conceded that if an
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accused appears in court without counsel it should be the duty of 
the court to advise him of his right to counsel and if he is unable 
to provide one for himself, facilities should be made available to 
him to be represented by a counsel. And in doing so equality of 
justice will become a misnomer if he does not have his option to 
choose his own counsel, for the State itself will not entrust a com
plicated case to a fledgling but will have its own choice from its 
array of hard-boiled prosecutors. If service must be true it must 
be equal in quality. The sounder view’ for meting out justice seems 
to be that in serious offences whether an accused pleads guilty or 
not or whether he calls for counsel or not it is the bounden duty 
of the court to see that he is represented and represented efficiently 
unless a refusal is made with full understanding. Another handicap 
of the accused is that in most countries even where counsel are 
provided they are not provided sufficiently early. The poor accused 
person who cannot be bailed out is kept under strict police custody 
cut off from the outside world while the State which is prosecuting 
him is taking elaborate steps investigating into all factors against 
him. And very often under pressure or under a feeling that he is 
stranded he pleads guilty. It is onlv those who withstand all pres
sures and suggestions plead “not guilty" and ask for assigned coun
sel. It is from then on that the poor accused’s case starts while the 
prosecution has gone far ahead.

Though a rigid eligibility line based on the financial circum
stances of the individual is necessary in civil cases lest the facilities 
afforded by legal aid are abused, one has to bear in mind that eco
nomic and living conditions and standards widely differ from capitals 
and cities to villages and hamlets. The eligibility line also becomes 
abortive when the cost of living changes with the times. The 
English and Scottish systems have been often criticised in this 
respect. A more elastic test would be “such persons who cannot 
afford to pay the costs without suffering hardships for themselves 
or their dependents". This basis is adopted in countries such as 
Norw'ay, Germany, Israel, and Turkey, and appear to be the most 
reasonable. However, under the English, Scottish and certain 
other systems besides full aid, those who can afford to pay some
thing toward the costs are given partial aid.

It has been the practice under many systems not to grant aid 
in certain types of cases, because if unrestricted, the financial im
plication will be uncontrollable, but it cannot be denied that there 
would be a number of applicants, who cannot genuinely afford to 
employ lawyers, will be refused aid purely because of the nature 
of the case however good their case may be. Though it is true
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results. Rut remuneration for se' \ ices even though on a reduced 
scale, well-planned out as in England will not only remove the 
feeling of charily but will also create a sense of duty and obligation. 
It must be remembered that other charities too look forward to a 
lawyer as any other citizen. Therefore, the community placing any 
additional burden without some form of remuneration would be to 
take advantage of a noble profession. Para 2 of the English White 
Paper 7563 (November. 1948) is very much in point. It reads “The 
task of acting gratuitously for poor persons placed a very consider
able burden on both branches of the legal profession and the Gov
ernment considered it no longer fitting that this burden should be 
borne by one section of the community "

The responsibility of financing such a scheme is, beyond 
doubt, on the State. When a State has the right to make its laws 
and administer them it also takes upon itself a corresponding duly 
to place all individuals equally before those laws and give equal 
protection. In England, the State have taken over the financial 
"burden” Though the administration of the scheme is left to the 
profession. In America though tax funds contribute only to about 
10 per cent of the cost of legal aid the rest is privately supplement
ed by the community. However, both systems recognise in two 
different ways, the common principle that legal aid is an obligation 
of the society as a whole and no! of the legal profession alone.

Legal aid. obviously, is nor an md in itself, but a means to 
an end the achieyement of a human right. We have heard that 
in ancient Greece and Rome it was not man, the human being or 
the individual, but it was only man the citizen, a member of the 
State who enjoyed the protection of the law or anything akin to 
a human right. Society has since passed thruogh hundreds of 
years. Let us examine whether the non-citizen or non-national 
stands today before the eye ol the iaw as an equal and whether he 
is entitled on the same footing as the ci izen or national to all the 
means available in a State to achieve that equality.

Lively international trade relation-, intensive tourist traffic 
and a large migration from the time i Are the World War II all 
account for a very vigorous '"ternaiional legal intercourse today. 
“The reception of aliens is a ma ter of disc etion and every State 
is by reason of its territoral supremacy competent to exclude aliens 
from the whole or any part of i , tei >ry.” fLautcrpacht Oppen- 
heim’s International Law. 1955 p. 676.1 "Although aliens fall at 
once under the territorial supremacy of the State they enter, they

It may be that a full and effective system cannot be built up 
overnight. As a matter of fact even under the English scheme 
which is described as “the world's unique scheme", the Act was 
extended to the county courts only last year after the scheme has 
operated for five years. And certain parts of the Act like the 
Advice Scheme have not yet been .mplemented. The delay has been 
attributed to the financial state of the country.

Though individual service by a benevolent lawyer to a poor 
litigant will for cer continue in all countries where no legal aid 
system can be evolved unless that sense of collective service of the 
profession is harnessed and canalised into an organised form. 
Systems based on voluntary service have not proved successful in 
many parts of the world. It was said in a paper read at the Inter
national Conference on Legal Aid Work held at Geneva in 1924 
by Silvio honghi: “However Inch he bar's si an lard mav be -and 
it is very high—it lias not moral strength to struggle for any length 
of time against the law of recompense for human activity: and if, 
taken all together, the system of free help d>' :s not measure up to 
those special exigencies to which one would wish to apply it. this 
is not to be laid io the attorneys, but exclusively to the illusion of 
the legislator who bel v. s he can solve a serious problem with 
fine words: as by announcing that this free help is an 'honourable 
activity of the legal profession.' Lawyers who volunteer with 
gratuitous service do so with a sense of charity and they legitimate
ly withdraw if paid work takes more of their time. Consequently

lhat il the flood-gates are open indiscriminately legal aid organisa
tions will not be able to cope with the rush and cases of more 
important nature will suffer, yet in a strict sense, any test other 
than financial inability to secure the services of a lawyer and that 
the grounds of the case are not frivolous, would be a negation of 
the principle of "equality before law" and would result in an in
complete legal aid scheme which will not serve the purpose of 
equalising the rich and the poor before the iaw.

Even many advanced countries do not appear to have realised 
that the freedom to choose one's own counsel is the very essence 
of legal aid and that the saddling of any lawyer on a poor litigant 
does by no means give him equality with his rich opponent or with 
the powerful Stale. The denial of choice would cut right across 
the root oi the concept of legal aid as an "equaliser.” England, 
Scotland, Germany, Norway, Sweden, Switzerland, and Tangier are 
among the nations that respect the right of the applicant for aid 
to make his choice.
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remain nevertheless under the protection of the home Slate by a 
universally recognised customary rule of international law. Every 
State holds a right of protection over its citizens abroad, to which 
there corresponds ihe duty of every State to treat foreigners on its 
territory in accordance with certain legal rules and principles. 
[Lauterpacht-Oppenheim’s International Law, 15 p. 686.] "The 
home State of the alien has, but its right of protection, a claim upon 
such State as allows him to enter its territory that such protection 
shall be afforded, and it is no excuse that such State does not pro
vide any protection whatever for its own subjects.”

In consequence thereof, every State is by the Law of Nations 
compelled to grant to aliens, at least equality before the law with 
its citizens, so far as safety of person or property is concerned.” 
[Lauterpacht-Oppenheim's International Law, 1955 p.687.]

The same principle has been reiterated by Briefly in Law of 
Nations 5lh edition, pages 219, 220- “In general a person who 
voluntarily enters the territory of a State not his own must accept 
the intitutions of the State as he finds them. He is not entitled 
to demand equality of treatment in all respects with the citizens of 
the State; for example, he is almost always debarred from the politi
cal rights of a citizen; he is commonly not allowed to engage in the 
coasting trade, or to fish in territorial waters; he is sometimes not 
allowed to hold land. These and many other discriminations 
against him are not forhidden by international law. On the other 
hand, if a State has a low standard of justice towards its own 
nationals, an alien’s position is in a sense a privileged one. for the 
standard of treatment for which international law entitles him is 
an objective one. and he need not even though nationals must, 
submit to unjust treatment.”

If by these principles is meant that the alien cannot be denied 
the human right “equality before the law” at a level which con
forms at least to the minimum standard of civilisation then it 
follows as a necessary corollary that all machinery and aids inci
dental to attaining that equality must be placed at his disposal in 
par with country's own nationals.

However, a distinction appears to be drawn even among 
aliens. “But apart from jurisdiction and mere local administrative 
arrangements which concern all aliens alike, a distinction must he 
made between such aliens as are merely travelling and such as take 
up their residence there either permanently or for some length of 
time. A Slate has wide powers over aliens of the latter 
kind”. [Lauterpachl—Oppenhcim's International Law, 1935 page
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680.] It is difficult to understand whether this distinction will 
hold in connection with the grant of legal aid. Such alien might 
become involved in litigation which falls within the jurisdiction of 
the local court or might require assistance incidental to some 
migration problem.

In considering the position of the non-citizen, the Stateless 
person cannot be lost sight of. "In practice, Stateless individuals 
arc in most States treated more or less as though they were sub
jects of foreign Slates. If they are maltreated, apart from the 
provisions of the Charter of the United Nations in the matter of 
the human rights and fundamental freedoms, international law as 
at present constituted cannot aid them unless their position is made 
the subject of express regulation of treaties [Lauterpacht-Oppen
heim's International Law, 1955 p. 668.]

The days when a local lawyer had to summon extraordinary 
courage to defend a foreigner against a national arc no more. John 
Adams, the Boston lawyer who in 1770. against an enraged moh 
defended before an American jury, a group of British soldiers who 
fired on a crowd of American inhabitants, will today no more be 
a greater hero than an average American attorney. However, it 
had always been on second thought that different peoples have 
appreciated that justice knows no discrimination. In the United 
States the first Legal Aid Organisation was formed in 1876 by the 
German Society of New York and its purpose was to render legal 
aid only to those of German birth. This service could hardly 
justify its name as its clientele was restricted only to a special 
group. But by 1890 it was finally established that legal assistance 
should be given to all persons regardless of nationality, race or sex.

Legal aid service to the foreign nationals and in an inter
national plane has been engaging the attention of various inter
national organisations from time to time. In 1924, the League of 
Nations considered this question in order to inaugurate an inter
national system whereby it would be possible for poor persons 
involved in litigation in one country to follow defenders, to secure 
evidence and to enforce decrees in foreign courts. The informa
tion received from 40 countries were published in 1927 under the 
title "Legal Aid for the Poor”. As mentioned earlier this merely 
provided a basis for further pursuit of the subject and no further. 
The United Nations and some of its associate organisations have 
discussed this subject at various times in relation to the problem 
ol migration. The demand and the means for setting up an organ
isation to cater for this need have been considered in all its aspects.
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or Non-Governmental Organist ioi , interested in Migration held in 
New York in May. 1935. At the London Conlerencc of the Inter
national Bar Association of 1950 Dr. Raphael Agababian of Iran 
had submitted a paper on “International Lean! Assistance" strongly 
urging that legal assistance should be available to aliens through the 
offices of the Re,I Cross. At the same conference Proof. Bradway 
of the ILS.A. had presen ted a very long and learned paper on 
“Proposal tor an Internationa! Legal Aid Programme." He advo
cated the adoption of a legal aid charter containing a set of basic- 
principles and fundamental concepts and suggested that a long term 
programme should be embarked upon to implement the contents of 
the charter in each country. A! the Mad id Conference of 1952 it 
was resolved "that all member associait ms are urged to assist the 
Committee of the Iniernat'onai Red ( mss hi the attempt to see 
that legal aid and advice to be provided for foreigners and Stateless 
persons such assistance to he provi led through existing organisa
tions". While the resolution is indicative of genuine enthusiasm 
which is laudable, a suggestion to a sociale any other organisation 
with the legal profession in this cause does not appear feasible. It 
would have been a better proposition to moot the idea of an Inter
national Legal Aid Organisation managed and controlled by the 
profession itself rather than to bring in any strange blood. I say 
this with due respect to all the excellent work done by the Red 
Cross. Though the report of Sir Sydney Liltlewood to the Monte 
Carlo Conference of 1954 has been handicapped in certain respects 
some of which were already observed, the author categorically 
analyses whatever information was available to him to show the 
aid facilities available to non-nationals. The answers to his ques
tions as to provisions for (1) nationals of other States where there 
is an agreement for reciprocity, (2) nationals of other States where 
there is no agreement for reciprocity. (.!) Stateless persons resident 
in the country, and (4) Stateless persons who arc non-resident, 
throw some light on the comparative outlook of different coun
tries. At the Oslo Conference of 1956 Orison S. Marden of U.S.A. 
in his paper adopts a very practical and rational approach to the 
subject of “Ways and Means of Improving Legal Aid Facilities for 
Foreign Nationals, whether Resident or Non-Resident."

Though some are of opinion that legal aid for non-nationals 
should be restricted only to cases of grave crimes any such dis
crimination will yei place the poor alien only on a second class 
footing before the law and will be a retrograde step in a nation's 
progress, as the civil rights of a man desen equal protection. The
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Liltlewood Report shows that practically no difference exists be
tween nationals and non-nationals as regards legal aid but that in 
quite a number of countries reciprocity in the following foreign 
country is essential. Il is most doubtful whether the ground of 
absence of reciprocity could jiistfiv ihe refusa! for aid as a means 
to the enjoyment of a human right, to which the alien is equally 
entitled as the citizen. However, even for observation of recipro
city there should be organisations in the different countries provid
ing adequate facilities. Due to the lack oi such bodies various 
voluntary social and religious agencies have taken upon themselves 
to aid foreign nationals as a part of social service. Marden very 
correctly feels that though it may be logical for such organisations 
to provide legal assistance connected with migration difficulties of 
a quasi-tegal nature regarding passports, permits, proof of birth 
and marriage etc., eventually it would seem preferable to have all 
legal aid matters handled by legal aid offices. Reciprocity of aid 
facilities was also discussed at the Commonwealth and Empire Law 
Conference of 1 955 held in London where Roma Mitchell, the 
South Australian representative said: "it seems that it will be
difficult for South Australia to establish any complete scheme of. 
reciprocity except in States and countries which has some scheme 
similar to that pertaining in this Stale." And it has been summed 
lip by Thome Young the Chub-man of ihe Legal Aid Committee 
at the Conference that “the question of vhethcr it was possible 
to provide reciprocal arrangements was considered by the meeting 
to be premature. Under the English and Scottish schemes any 
person from any count'} can apply for legal aid so long as the 
action which is to be the subject of legal aid is one which can be 
entertained by the English or Scottish courts respectively. The 
situation, however, in the Commonwealth countries is vastly- diffe
rent and with schemes varying so much both in their scope and in 
the eligibility for assistance it was felt that any question of dis
cussing reciprocal arrangements should be left until the existing 
schemes within the Commonwealth had been further developed." 
England and Scotland, for instance, where fairly advanced and 
developed systems prevail, have esiobfished liaison with each other 
and a joint consultative committee has been formed which regularly 
meets to discuss problems aris. 1 • out of the leg; ! aid schemes that 
are common to bofii Scotland and England.

In England legal aid is made available not only to those resi
dent in England and Walt . irrespective of nationality hut also to 
non-resident , who require aid in the English courts. Similarly in 
Scotland legal aid is available in proceedings in a Scottish Court
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to any person resident outside Scotland. This principle received 
judicial recognition in a 195 1 English case Ammar vs. Annual 
[ (1954) A.E.R. 365] where in a divorce action the husband who 
lived in Cyprus had obtained a legal aid certificate and Sachs J. 
held that the legal aid machinery is available by which means his 
attendance in a court in England could be adequately provided. 
At the Edinburgh Conference of the International Law Associa
tion held in 1954, it was pointed out by Evald Rygh of Norway 
while discussing the Draft Convention of the United Nations that 
"the Committee seems to have overlooked that even the defendant 
may be a poor man, and that lie, even it he is able to pay main
tenance in monthly instalments on a moderate basis, will not be 
able to pay the often heavy costs incurred in being represented at 
hearings of evidence in the court of the claimant. As cross-exami
nation is of the greatest importance in these cases, it is desirable 
that provisions should be made for giving legal aid also to the 
defendants in such circumstances on the same footing as residents”.

The main problem affecting the foreign litigants is the question 
ot security for costs. Ordinarily a foreign plaintiff will be ordered 
to lodge security for costs with the court, for the reason of the 
inability of the successful defendant to reach the plaintiff or his 
property. The effect of legal aid on this principle gives rise to an 
anomalous situation. The fact that the plaintiff is legally assisted 
does not affect the rule as to security for costs, as a successful de
fendant may obtain order for costs notwithstanding a legal 'aid 
certificate. On the other hand security for costs will not usually be 
made against an assisted person if resident in the same country. The 
problem becomes more difficult by the practice of the courts when 
awarding costs against an assisted person, to consider his means, 
the financial position of the other party and their conduct in relation 
to the dispute. The question as to how far should these factors 
affect the decision of courts as whether to order security, and what 
amount, if so ordered, and where security has been lodged and the 
foreign aided person fails in the proceedings whether the presence 
of security should affect the decision on the amount of costs award
ed, or whether it should be ignored, have yet to be satisfactorily 
answered. In some countries, for example, Yugoslavia, the foreign 
plaintiff will be exempt from paying security for costs only if there 
is reciprocity for such exemption in the foreign country.

However, in two cases Jack vs. John Dikinson & Co, (Bolton), 
Ltd. (1952 A.E.R. 104) and Friedmann vs. Auslay (London), (1954,
1 A.E.R. 594) the Courts have held lhal a foreign assisted plaintiff 
can be made to deposit security for costs and fairly substantial
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amounts were ordered. Two facts emerged from these decisions, 
viz. that an order for security sometimes may preclude an assisted 
person from continuing his action due to his inability to pay; and 
that a successful defendant would press for an order for costs up to 
the amount lodged in court and is thus better placed than opposing 
a plaintiff resident in England. In a 1955 English case Bezzi vs. 
Bezzi, the husband sued in England the wife resident in Italy for 
divorce. Both wife and husband were assisted by the Legal Aid 
Scheme. Though application w<as made for security of costs of the 
wife, no order for security was made.

The Littlew'ood Report has, however, strangely overlooked the 
question of availability of aid facilities in different countries for their 
non-resident nationals and non-resident foreign nationals, though 
the position of the non-resident Stateless person is dealt with. In 
the case of non-residents seeking assistance problems also arise as 
to the mode of assessment of a person's income and assets in consi
dering eligibility for aid, more so when some or all of his depen
dents arc outside where living standards differ, and as to so much 
of his income, his capital and liabilities that are abroad. The proce
dure for recovery for any' loss sustained by the legal aid fund by 
reason of a failure to comply with any regulation is also not easy. 
It may also not be possible to enforce any punitive provisions of a 
scheme when such occasions arise, for example, for false declara
tions. Most of these difficulties might well be present where the 
person resides in the country but his dependents, income capital or 
liabilities arc outside. Some of these difficulties might be solved if 
the application of the non-resident comes through a legal aid organ
isation in the country of the applicant's residence. The case of the 
applicant also might be presented in a better form by an organisation 
of lawyers than by the lay applicant himself, especially in view of 
the case being considered in a foreign country.

Marden feels that the principles of intcr-State referrals existing 
in the United States could be applied on an international scale to 
solve the problems of rendering legal aid to foreign nationals, but 
in view of the varying customs, laws, procedures, and the stages of 
development in legal aid facilities in different countries, it is very 
doubtful whether it would be a success. The fact has also to be 
taken into account that certain smaller and underdeveloped coun
tries which might have a large foreign population might be called 
up to render more aid at very much greater expense than they 
expect in return. In such cases unless a plan is evolved for equal
ising the cost proportionately, it would create an undue financial 
strain on the smaller countries. Countries except those that insist



on reciprocity do not draw a distinction as ‘égards Stateless per
sons and it is undou >fedly the correct attitude if justice should be 
a human right However the position of the smaller countries 
where there is a considerable numb . of Stateless persons, has to 
be reviewed in tin light of financial implications. In this connec
tion. it is interesting to note the provisions in Belgium, as reflected 
in the Little wood Report, where a Stateless person is entitled to 
aid if reciprocal agreement is made with tile Slate from which he 
or his ascendants up to the -:ccon I degree came. If the underlying 
principle of this provision can be grafted to any scheme that may 
he formulated for proportionately equalising (he cost of aid as re
gards foreign nationals, a sal.s'aetocy solution might perhaps be 
reached without causing hardship to smaller nations.

It is needless to emphasme the imminent need for an Inter
national legal Aid Organisation. This body will not merely he a 
central referral organisa*io : linking the aid schemes it1 different 
parts of the world but will also promote the improvement of exist
ing facilities and will endeavour to ensure that citizen and alien 
receive aid alike in every country. A 'move of tins nature should 
enlist the support and co-operation of all government;. But for 
any such international lrgamsation to fully succeed iu its mission 
it must be granted that the f n foundation-, must be first laid in 
every consistent country by establishing institutions that would 
render efficient and comp ehensiie service. Those in power in all 
lands cannot be better reminded ol tbeii duty than by what Elihu 
Root said in his foreword to Jiistwe ■■■■1 the Poi r. the celebrated 
work of Reginald Heber Smith ‘Tt the proper junction of gov
ernment lo secure jusrice. In a broad sense that is the chief thing 
for which government is organised. Nor can anvone question that 
the highest obligation of government is to secure justice for those 
who. because they are poor and weak and friendless, find it hard 
to maintain their own rights."

APPENDIX III

DRAFT CONVENTION 
TO GRANT MliTl AL LEGAL AID 

TO THE NATIONALS OF THE MEMBER STATES
OF

THE AS!AN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

WHEREAS it has become expedient that legal a d should be 
given to deserving nationals of one of the Member Slates of the 
Asian-African Legal Consulta live Committee who seek such aid in 
another Member State ol this Committee, it is mutually agieed 
between the Governments of the Countries who arc signatories of 
this Covenant as follows:

(a) The Signatories to this Covenani agree to grant legal 
aid in their country to the nationals of the other 
Signatories as they grant to their own nationals, and 
subject to the rules and nationals governing the grant 
of legal aid to foreign nationals in their country, if anyr.

lb) The Signatories to this Covenant agree to grant legal 
aid in then respective countries to the nationals of 
other Member Stales who cannot afford to retain 
lawyers to defend ihemschcs in all criminal cases 
which are punishable with imprisonment without an 
option of a fine.

(e) The Signatories to 1 his Covenant agree to give all 
assistance and help by furnishing information inci
dental to the granting of legal aid in eases where such 
help or information is required by another Member 
State which is a parly to this Covenant.

In view of tiie nature of wod dial will be undennken by this 
Asian Legal Consultative Conference. 1 suggest a joinl Legal Aid 
Committee of the different nations that arc represented here be 
forthwith formed (with power to co-opt any other country that 
may join Subsequently) as an exploratory body lo study ihe present 
existing conditions and facilities available in the different Asian 
States and make further proposals air.I recommendations on this 
subject, to the next inerting of this Conference. It is hoped that 
all governments and this Sc rciariai will adequately co-operative in 
this direction.
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RECOGNITION AND ENFORCEMENT OF FOREIGN DECREES 
IN MATRIMONIAL MATTERS

Introductory Note

The subject of Recognition of Foreign Decrees in Matrimonial 
Matters was referred to the Committee by the Government of 
Ceylon under the provisions of Article 3(e) of the Statutes of the 
Committee as being a matter on which exchange of views and 
information between the Patricipating Countries was desirable. At 
the First Session held in New Delhi, die Committee appointed the 
Member for Ccvlon as Rapporteur to prepare and present a Report 
on the subject. At the Second Session held in Cairo the Rappor
teur presented his Report on the subject but the delegations present 
at the Session were of the opinion that the Report needed further 
consideration before the Committee would be in a position to 
discuss the subject fully. The Delegation of the United Arab 
Republic also presented a Draft Convention on the subject. At the 
Third Session held in Colombo in January 1960 the Committee did 
not have adequate time to consider the subject in detail and it was 
decided that the subject should be placed on the Agenda of the 
Fourth Session. The Committee decided to request the Govern
ments of the Participating Countries to express their views on the 
provisions of the Draft Convention as suggested by the Rapporteur 
in his Report and the Draft Convention presented by the Delega
tion of the United Arab Republic. The Committee considered the 
subject at its Fourth Session held in Tokyo and. on the recom
mendations of a Sub-Committee, decided to publish the Report of 
the Rapporteur together with all other materials contained in the 
Brief of Documents and to present the same to the Governments 
of the Participating Countries.

RAPPORTEUR’S REPORT ON THE RECOGNITION AND 
ENFORCEMENT OF FOREIGN DECREES 

IN MATRIMONIAL MATTERS

Bv Mr. justice H. W. Thambiah, (Rapporteur)

At the last Session of the Asian Legal Consullalive Committee 
I was asked to send a report on the above subject. I have the 
honour to submit my report.

This subject involves three distinct but connected topics. 
Firstly, the question has to be considered as to how the courts of 
a particular country are prepared to recognise declaratory decrees 
such as divorce, nullity of marriage and separation a mensa et thoro

entered into by the courts of another country. Secondly, the ques
tion arises as to how far the courts are prepared to enforce the 
mandatory parts of such decrees. Both matters can be settled by 
legislation ol any country. The third question is whether States 
cannot come to any agreement to give matrimonial reliefs to one 
spouse who is in one country when the other spouse is within the 
jurisdiction of another country by the enforcement of mandatory 
orders. It is the last: aspect that has to be considered at an inter
national assembly.

An attempt is made to give a historical account of the efforts 
made by governmental and non-governmental bodies to solve this 
question and certain tentative proposals are made on all three ques
tions referred to.

In Appendix I, a short resume of the law on the subject in 
the Asian countries is given. I am indebted to the contributions 
made by various members of the Assembly. In Appendix II the 
English Law and the laws in certain Dominions are discussed. In 
Appendix III is given the draft convention prepared by the Com
mittee of Legal Experts, knwon as Annex. 1. Appendix IV contains 
a draft convention discussed at the 47th Conference of the Inter
national Larv Association held at Dubrovnik (1958), on the custody 
of infants.

J
 DIVORCE JURISDICTION: Spouses who wish to bring

matrimonial actions or who wish to obtain maintenance orders, in

I
 cases where the other spouse is resident in another country, are 

forced with several problems. In view of the insistence of the laws 
of many countries that only the court where the husband is domi
ciled is competent to hear matrimonial actions, a wife who has 
been deserted by her husband is confronted with many difficulties 
if she wishes to bring an action for a decree dissolving the marriage 

l or declaring it a nullity. If she wishes to enforce any order for 
alimony, either for herself or her children, if the husband’s domicile 
happens to be a foreign country, she has to embark upon an expedi
tion to his country in order to obtain any relief. In her penurious 
condition, she may not be able to find the assistance to go to a 
foreign country and initiate litigation. Even if she succeeds in 
obtaining such a decree, when she comes back to her own country 
she will encounter various difficulties in enforcing the order. 
Procedural difficulties as well as the exchange control regulations 
would make it almost impossible for her to obtain the fruits of 
her litigation. Mam international institutions have taken up this 
question with a view to securing an early solution, as the various



problems th;i( hare been created bv deserted wives and children 
during the period after the cessation of World War I and more 
and more gov ‘inmenl il an 1 voluntary bodies studied these prob
lems and made renewed effo ts to solve them as the problem of 
deserted wives and children bv ame serious abet World War I. 
and it became a world p oblem by the end of World War II. During 
the period of the War, military personnel stationed in foreign 
countries vont a~ I matrimonial alliance iri these countries and 
on the cessation of hostilities returned to their countries, leaving 
the wives and children behnd. The numbers of such cases assum
ed such proportions that not only international institutions and, 
bodies but also governments of various countries have appointed 
commissions to go into this matter. Further, there is no uniformity 
in the recognition of foreign divorce decrees. Under the existing 
systems of law, divorce valid in one country may not be valid in 
another country.

Even in the countries which recognise decrees entered by a 
foreign court, there is no uniformity on the question whether the 
mandatory part of a decree ordering maintenance could be en
forced. An attempt is made to place before the Committee various 
efforts made to tackle these problems.

Earlier efforts made in other countries
Attenants were made by a number of governments to ensure 

reciprocity of matrimonial decrees bv the Hague Convention of 
June 1902, but this has been almost a dead letter. The Bustamante 
Code of 1928 which dealt with this matter wa ratified by most of 
the South and Central American States. In Europe, except for the 
Scandinavian Convention of 1931 and two or thiee bilateral Agree
ments on this topic between two or three central European States, 
the conflicting situation still remains. Mr. Jaffe, sometime the 
Secretary-General of the International Law Association failed to 
move the International Law Commission of the Linited Nations to 
consider this Convention.

The Draft Convention of the International Law' Association
A draft convention for the mutual recognition of judgments 

in divorce and nullity of marna ,e was adopted by the International 
Law Association at the Con'ercnee at Prague in 1947. This project 
was intended to mitigate the rigours and hardships which involved 
a number of people who were free from the 'égal tie of marriage 
in one State but were legally bound in marriage according to the 
law of the State to which ihev belonged. Such marriages have 
been called “limping marriages’', a term of art adopted by the

Royal Commission on Marriage and Divorce of Britain. The pur
pose was that this Draft Convention should form the basis of a 
treaty or convention between one State and another. The scheme 
received the blessing of the American branch. It was drafted by 
a Committee of Exports on which one of the leading English 
authorities on the law o! divorce. Mr. William La fey. Q.C. was a 
member. Its terms were lirst adopted at the Oxford Conference 
in 1932. Ii was later amended at the Cambridge Conference in 
1946, and was finally put into the diape in which it was received 
at the International Law Association in 1917. The plan, however, 
received no support from any ol the governments in Europe. It 
is an attempt to gel rid. as f i as it is practicable ol the anomaly 
by which a person divorced in om country may yet remain lawfully 
married in another country. It was the result of work of experts 
on the principal systems of law for a period of over 20 years. The 
Draft Convention got round the conflicts of jurisdiction by provid
ing for alternative bases: of jurisdiction i.e. (T) domicile (2) national
ity (31 eighteen months continuous residence. The main features 
of the plan adopted at Prague may lie outlined as tollow's:

(11 By an International convention, each contracting State will 
legislate that any final decree ol divorce, a vinculo matrimonii 
pronounced by a competent court in such State, shall at the request 
of either party to the suit, be recorded in the competent court of 
any other contracting State, which shall hold such decree valid.

(2) Such decree must be a fin d one. pronounced by a compe
tent court of the Stau. (al in whi h the spouse is domiciled when 
the suit is :nst tuted: or (b) of which, according to the lex fori, 
either party is a national when the suit is commenced; or (c) in 
which either party ha: resided for at least a year of the eighteen 
months immediately preceding the institution of the suit.

13) When the lex fori so requires hut not otherwise, the domi
cile of a married woman shall he the same as that of the husband.

The lack of uniformity in regard to jurisdiction in divorce 
arises from different principles applied in different Slates. Some 
States adopt domicile as the basis o; divorce jurisdiction as in the 
Britisii courts (subject to some amendments) and Ceylon courts. 
Others accept nationality as the basis fas in certain European 
Stales). Still other States adopt residence as in certain European 
countries and in the United States of America.

The Prague Drafr < onvention proposed certain safeguards 
against the abuse of tin svsfem by any State s iting up a sort of
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divorce where a divorce may be had for the asking, whatever the 
merits of the matrimonial difference. The safeguards include (a) 
a minimum period of actual residence, and (b) a provision by which 
mutually contracting States will specify which courts are compe
tent courts.

The views of the Royal Commission on marriage divorce 
in England

The British Royal Commission on Marriage and Divorce has 
been considering the whole problem of the conflicts of divorce 
jurisdiction including the Prague Convention of 1947, and its main 
recommendations, summarised by William Latey, Q.C. appeared in 
an article entitled “Jurisdiction in Divorce and Nullity”, (see the 
International and Comparative Law (Quarterly) October, 1956, p. I 
et seq) The Commission's proposals may be set out briefly as fol
lows:

So far as jurisdiction in divorce suits is concerned. (1) the 
Court shall have jurisdiction if at the commencement, of the suit 
fa) the petitioner is domiciled in England; (b) the petitioner is in 
England and the last joint matrimonial residence was in the same 
place; and (c) the parties to the marriage are both resident in Eng
land. Provided that no decree will be granted under (b) and'(c) 
unless the personal law or laws of both parties recognise a ground 
sufficient for a divorce or nullity—a ground substantially similar 
to that on which a divorce is sought in England. (2) Personal law 
or laws of both parties would in the circumstances of the case 
permit the petitioner to obtain a divorce on some other grounds. 
In this context, the word “England" must also include Scotland.

In addition to the jurisdiction referred to. courts in England 
and Scotland may also hear cases of divorce if the petitioner is a 
citizen of the United Kingdom and Colonies within the meaning 
of the British Nationality Act, 1948 and is domiciled in a country 
the law of which requires questions of personal status to be deter
mined by the law of the country of which the petitioner is a 
national and not on the basis of the petitioner’s domicile or resi
dence. In such cases the issues are to be determined by the 
domestic laws of England and Scotland as if the petitioner was 
domiciled in these countries when the suit is commenced.

The recommendation, if accepted, will enable the courts in 
England and Scotland to hear a suit for presumption of death 
coupled with the dissolution of marriage if, when the suit is com
menced, the petitioner is domiciled or resident in these countries,
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The Commission also dealt with the vexed question of wives 
being allowed, under the laws of the United Kingdom, a separate 
domicile. It decided that the wife’s separate domicile should be 
recognised only for the single purpose of divorce jurisdiction. Thus, 
the right of the wife to bring an action for divorce on the ground 
of residence was recognised. The Commission, however, generally 
refused to recognise the separate domicile of the wife for other 
purposes as such a course would be inconsistent with the pirnciple 
of life-long partnership.

THE VIEWS OF THE ROYAL COMMISSION ON 
FOREIGN DECREES

The Commission also went into the question of foreign 
decrees. It recommended that the courts in England and Scotland 
should recognise the validity of a divorce decree obtained by judi
cial process or otherwise:

(a) According to the law of Ci) the domicile of both spouses 
or (ii) the domicile of either spouse or

(b) If it is such that it would be recognised by the law of the 
country of the either spouse: (Armitage v. A.G. f 1906) n. 135). fin 
such cases the European conception of domicile as approximating 
to habitual residence would be accepted).

(c) According to the law of the country of which one spouse 
was a national or both were nationals or would be recognised by 
the law7 of such a country.

(d) In circumstances substantially similar to those in which 
the courts in England exercise divorce jurisdiction in respect of 
persons not domiciled in either England or Scotland.

(e) Before, the coming into operation of any statute altering 
the basis of divorce jurisdiction in England or Scotland, in circum
stances substantially similar to those in which the courts in those 
countries exercise jurisdiction on the date of the divorce; or

(f) In any other Commonwealth country within a period of 
three years after the coming into operation of any statute altering 
the basis of divorce jurisdiction as obtained in England and Scot
land in circumstances substantially similar to those in which the 
courts in England and Scotland exercise divorce jurisdiction before 
the alteration of the jurisdiction took place; or

(g) Any country designated in the Order-in-Council,
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The Commission also considered the question of religious 

divorce. Many European women of the Christian faith were 
married to men who belonged to other religions. In such cases 
the question that arises is whether the husband could obtain a valid 
divorce if it is one recognised by his religious law. The Commis
sion took the view that in some cases the spouses would be sub
jected to personal laws one imposed on them by their religion 
and the other by their domicile or their nationality, and took the 
view that the latter should prevail without creating hardships for 
English or Scot women who so marrv.

Under the head the "nullity of marriage” the Commission 
reviewed the anomalous state of Ihe law governing jurisdiction in 
England arising out of decisions which seem largely to have ignored 
the principles and procedure of the old ecclesiastical codes that 
have been perpetuated by statutes. In these courts jurisdiction and 
nullity were based on the residence of the applicant in any parti
cular diocese. The domicile did not enter into such a matter. Under 
the common law, unaltered in that respect, there was no distinction 
between void and voidable marriages. The Commission, however, 
distinguished between void and voidable marriages and recom
mended it as the basis of jurisdiction and recognised this disfunc
tion when they discussed ihe basis of jurisdiction. In the case of 
void marriages, they proposed that either putative spouse may 
apply for a declaration of status if he or she was domiciled in 
England or Scotland when the suit is commenced. If the 
marriage is alleged to be void on any ground other than the lack 
of formalities, the issue will be determined according to the perso
nal law of one or other or both the parties. But if the marriage is 
celebrated outside England or Scotland, it will not be declared void 
if valid according to the law of the country in which the parties 
intended to make their matrimonial home. The Commission also 
considered the problem of marriages which were declared null and 
void as a result of colour bar in certain States such as the Union of 
South Africa and some States of the United States of America. 
Such cases were not, however, regarded by the Royal Commission 
as raising a valid objection to their proposal inasmuch as the court 
decree is merely declaratory of the position under the personal 
laws of the party. In the case of voidable marriages, they recom
mended that the court in England and Scotland he deemed to have 
jurisdiction if at the commencement of the suit la) the petitioner 
is domiciled in these countries fb) the petitioner is resident in 
lhese countries, provided the place where the parties last resided 
was in these countries anil (c) the spouses are resident in these

countries when the place where the parties last resided was in 
these countries and fd) the spouses resided in England. There 
is also the important proviso that the courts will not grant a 
decree unless the personal law of one or other or both at the 
time of the marriage recognises as sufficient a ground for nullity 
of marriage substantially similar to one on which annulment is 
sought for in England or in Scotland. The Commission also 
considered the question of foreign decrees of nullity and the 
proposed basis of jurisdiction in nullity suits in the draft code 
which is substantially the same as that of divorce. To facilitate 
the proofs of foreign law, they proposed that in any matrimonial 
proceedings, the certificate in writing of an accredited embassy 
or legation official, duly authenticated by seal, shall be admissible 
as evidence of the law of that country and the fact that a cere
mony of marriage has taken place in another country may be 
proved by evidence of one of the parties to the marriage by a 
local marriage certificate.

A HISTORY Of THE DRAFT CONVENTION ON THE 
RECOGNITION AN DEFORCEMENT ABROAD OF 

MAINTENANCE OBLIGATIONS

By its resolution 190 H fXIIU. the Economic and Social Coun
cil requested the Secretary General to convene a Committee of 
Experts in order to frame the text of a model convention or model 
reciprocal law. or both, on the enforcement abroad of maintenance 
obligations. The resolutions of this Committee were to he sub
mitted to this Council not later than at its sixteenth session for its 
consideration and recommendations to governments.

It was also agreed that members of each branch should urge 
upon their respective governments to give instructions to their 
delegates at the United Nations lo press their adaption.

The draft convention was approved by the United Nations on 
20th June, 1955 in New York by 41 States and actually signed by 
17 including the Scandinavian countries and other countries in 
Europe (See speech of Mr. Latey, Q.C. at the Dubrovnik Confe
rence -1956 p. 186).

The Secretary General appointed a committee of seven mem
bers consisting of:

1. Mrs. Marcelle kraemcr-Bach. Member ol the Bar Paris, 
France.
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2. Professor Kurt Lipstein, Trinity College, Cambridge, 
United Kingdom, replacing Professor Harold Cooke 
Gutteridge, University of Cambridge, United King
dom. who was unable to attend.

2. Mr. Maris Matteucci. Secretary General of the Inter
national Institute for the Unification of Private 
Law. Rome.

4. Mr. Anis Aaleh, Director General at the Ministry of 
Justieem Beirut. Lebanon.

3. Professor Edward Marrits Meijers, Leyden, Netherlands.

6. Professor Francisco Clementino de Santiago Dantas.
Member of the Bar, Rio de Janeiro, Brazil.

7. Professor Hessel Edward Yntema, University of Michi
gan, Ann Arbor, Michigan, Lfnited States of America.

The Committee met at Geneva from the 18th to the 28th 
August 1952, and prepared a report (E/AC. 39/1) which contains 
very valuable information regarding the background of the Com
mittee’s work, its composition and organisation and the result of its 
deliberations. Two draft conventions were drawn up by the Com
mittee, namely:

(1) draft convention on the recovery abroad on the claims
for maintenance:

(2) draft of a model convention on enforcement abroad of
maintenance orders.

These draft conventions were intended to ameliorate the 
conditions of women and children deserted without means of 
subsistence by those who were responsible for their support and 
who have gone to another country. Before the 2nd World War, 
the largest group of this category consisted of the wives and child
ren of immigrants who established themselves in a new country 
and failed to support their dependents. After the war, the number 
of abandoned women and children has greatly increased in view 
of the mass displacement of military personnel who returned to 
their homeland and who were married while they were stationed 
outside their home country. A claimant who seeks to enforce her 
right against a man who lives in another country is faced with 
considerable legal difficulties and expense. On the initiative of 
various benevolent societies, several attempts were made in the 
past two and half decades to find legal means which would alleviate 
their sufferings and make it easier for them to obtain support from
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the defaulter abroad. The preparatory work on this subject before 
the War was done by the Internaitonal Institute for the Llnification 
of Private Law under the auspices of the League of Nations. But 
this commendable effort was interrupted by the War. After the 
War it was taken up by the United Nations.

At the instance of the Social Commission, the Institute pre
pared a draft convention which was submitted by the Secretary 
General to States for their comments. This draft was considered 
at the th Session of the Council in August 1951. More States, such 
as Argentina, Belgium. Italy and the Philippines have indicated 
their general approval of the Institute's draft (E/CN. 5/236). Other 
governments such as the United States (E CN-5/236, p. 33) and the 
United Kingdom (E/CN.236), struck a dissentient note and stated 
that the Institute's draft cannot he used as a working basis for an 
international convention because it was not considered suitable to 
the legal system of their countries. Subsequently the Council by 
resolution 390 (XIII) requested the Secretary General to prepare 
one or two working drafts and to convene a Committee of Experts, 
using the Secretary's draft as the basis when reporting the text of 
one or more model conventions to be submitted to the Council. A 
Committee of Experts from seven countries met in Geneva in 
August 1952 and considered the two draff conventions submitted 
to them by the Secretary General.

The Committee also had before it a number of documents 
which had beep prepared when the Special Commission and the 
Economic and Social Council had considered the question on en
forcement abroad of maintenance obligations in 1952. Among 
these documents were Secretary General's report, the draft con
vention and explanatory report of the International Institute for 
the Unification of Private Law and the comments of the Govern
ments of Argentina, Belgium, Burma, Canada. Chile, Denmark, 
Egypt, India, the Netherlands, Norway, Pakistan, the Philippines, 
Sweden, the Union of South Africa, the United Kingdom of Great 
Britain and Northern Ireland, and the United States of America, 
the comments of specialised agencies, namely, the International 
Labour Organisation and the International Refugee Organisation, 
the comments of the Parliamentary Non-Governmental Organisa
tion. the International Committee of Red Cross, the International 
Federation of Free Trade Unions, the Canadian Welfare Council, 
the Family Welfare Association, the International Law Association, 
the Catholic Union for Special Services, the Inter-Parliamentary 
Union of the United States for New Americans.
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Ihe Committee also had before il a resolution adopted by the 
2nd Conference of nori-governmental organisations interested in 
immigration and the documents of some of the records of relevant 
discussions held in the Economic and Social Council. It also had 
a resolution adopted by the 3rd conference of non-governmental 
organisations interested in immigration, a communication from the 
International Union for Child Welfare relating to illegitimate child
ren whose fathers belong or belonged to troops stationed outside 
their home countries and a note from the International Labour 
Office in connection with the transfer of funds.

After a careful and exhaustive study of the two preliminary 
drafts sent by the Secretary General, the Committee took the view 
that a new solution to the problem could not be effected by trying 
to achieve any degree of uniformity in the laws of different coun
tries as regards the enforcement of foreign judgments. For these 
reasons, the Committee thought it advisable to develop the system 
contained in the Secretary General's 2nd draft which envisaged the 
establishment of judicial and administrative co-operation between 
States and provide for effective legal assistance to claimants for 
maintenance. It was thought that many States would enter into 
the convention on the basis of this system. It also suggested that 
States should examine the possibility of making further progress 
by concluding bilateral or multilateral treaties or by adopting a 
uniform set of laws aimed at achieving uniformity in the procedure 
on enforcement of foreign maintenance orders.

Therefore it decided to try separately ihe question of the 
enforcement of orders of foreign courts from the distinct, question 
of assistance to claimants for maintenance and to deal with the 
latter under what they call the draft multilateral convention.

In drafting the multilateral convention, the Committee depart
ed from the system of the United States Uniformity Laws in not 
adopting the procedure whereby an action commenced in one court 
should continue in another. It also made an effort to reduce to 
the absolute minimum the provisions involving change in the 
procedure of the various countries. States were free to make their 
own choice of establishing agencies responsible for carrying out 
the functions provided in the convention and to employ methods 
of judicial co-operation already in vogue in international practice 
such as letters and requests. The procedure adumbrated by the 
draft multilateral convention (Annexure 1) prepared by the Com
mittee may be succinctly stated as follows:

(a) a preliminary and summary hearing in the country where 
the claimant resides, the findings of which could be 
used by the court where the action is commenced;

(b) immediate and direct transmission of documents and 
conveyance to the agency in another country so as 
to avoid loss ol lime which is inevitable when the 
usual red-tapism is followed by sending the papers 
through the usual diplomatic oi consular channels;

(c) the prosecution by the receiving agency of maintenance 
actions on behalf of the claimants and In the courts 
of the respondent’s country:

(d) all possible facilities with regard to legal aid and, if 
funds are realised, as a result of the enforcement of 
the decree, for the sending of the funds to the claim
ants by relaxing the Exchange Control Regulations.

The draft convention prepared by the Committee is svt out in 
Appendix III of this report.

The Draft on the Enforcement Aabroad of Maintenance 
obligations

In preparing the draft on the enforcement abroad of main
tenance obligations, the Committee substantially followed the text 
prepared by the Secretary General, which was based on the draft 
of the International Institute for the Unification of Private Law. 
Having slated that this draft was not appropriate for use as a model 
for a multilateral convention the Committee recommended to the 
Governments that this draft may be used as a model bilateral treaty 
or uniform law.

ADOPTION OF THE DRAFT CONVENTION 
OF THE COMMITTEE OF LEGAL EXPERTS

At the 1954 Edinburgh Conference ol the Ini ‘rnaliomil Law 
Association the proposals contained in the Draft Convention 
known as Annex 1 of the report of the Committee ol Legal Experts,

(
appointed under the United Nations for recovery and enforcement 
of maintenance orders, were adopted but emphasis was laid on the 
nccessitv for introducing therein a specific article whereby a main
tenance order would be mutually enforceable as between the con
tracting States, notwithstanding the fact that such order may be 
subject to variation by the court that makes it. 1 he Conference 
further recommended that Article 9 of the Convention (Annex 1) 
should be amended to read as folloyvs:
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“The provisions of this Convention apply to maintenance
orders as originally made or as made from time to time.”

The members of the Association through the intermediary of 
each branch were requested to urge upon their respective govern
ments to give instruction to their delegates at the United Nations 
to press for the adoption of this Convention (.\nncx 1) without 
delay (See Report of the 46th Conference of the Intrcnational Law 
Association. 1954. p. 357).

Mr. J. H. C. Morris in his article "The Recognition of American 
Divorces in England” (Sec the British Year Book of International 
Law (1952') ) has ably shown that, if one adopts the draft Conven
tion of the Committee of Legal Experts, the special defences avail
able in England for attacking a decree of divorce such as that it 
is against public policy or that it is defective as a result of proce
dural errors or fraud has been practised to obtain the decree or 
that there has been want of notice or that the foreign court lacked 
internal competence, or that, in practice such a court is ineffective 
in dealing with foreign decrees, will not be available.

Recommendations

It is suggested that the Committee should adopt the Anncxurc 
1 set out in the report of the International Legal Experts which is 
set out in Schedule III as a basis on which legislation could be in
troduced in the countr as of the Asian Legal Consultative Com
mittee as it is the best solution so far offered on a difficult subject. 
It is also recommended that bilateral agreements be entered into 
between States on the lines suggested by th Royal Commission on 
foreign decrees subject to necessary changes or to adopt the draft 
conventions for the mutual recognition of judgments on divorce and 
nullity of marriage adopted at the Pi ague Conference in 1944.

The difficulties of the Draft Convention of Internal Experts

At the Sessions of the International Law Association, held on 
the 12th August 1954. Mr. W. Percy Grieve of the United Kingdom 
summarised the proposals of the draft convention prepared by the 
Committee of Experts of the United Nations and also set out the 
difficulties of administering this scheme. He said (See the Report 
of the 46th Conference held at Edinburgh in 1954, p. 350)—“The 
proposal of the draft convention, if I have properly understood it, 
appears to be as follows:

A wife deserted by her husband may go to an organisation in 
her own country, which if ir is satisfied that she is married to the 
man in question and that she has a prima facie case, would then
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transmit the dossier to country of rite husband. There the husband 
could be summoned before a court or a judge and asked if he 
admitted deserting his wife. No difficulty of a practical kmd would 
arise if he did admit it. On the other hand, it is plain that h.s 
answer might raise issues of a very complex kind. He might, for 
instance, say that far from having deserted his wife, she had turned 
him out or that she was living in adultery and for that reason he 
had left her. Such issues would have to be tried before the husband 
could be compelled to maintain his wife. Madame Kraemar Bach 
suggested that the draft Convention provides for the evidence of 
the"husband in such a case to be taken by means of a Commission 
Rcgatoire. That would mean. I presume, that the husband (and 
his witnesses) would have to testify before a judge or court or 
magistrate and have their depositions taken. In the same way, 
presumably, the evidence of the complaining wife would have been 
taken (or would be taken) in her own country. This method of 
hearing the parties would appear to give rise to the following diffi
culties:

"(a) How is the evidence of the respective parties to be tested? 
Unless it were tested by cross-examination or. at any rate, by a 
close interrogation by the presiding magistrate (a method which 
is alien to English law) such testimony would he of little value. 
Clearly, therefore, the draft Convention is defective to that extent, 
if no provision is made for the parties to be represented by counsel 
or advocate.

(b) If such provision is made it will entail, as well indeed the 
whole scheme, very considerable expense. Has attention been 
drawn to this matter, and is it thought that the governments of 
the respective countries concerned will be prepared to bear the 
expenses involved? In the United Kingdom, such expenses might 
be provided for under the Legal Aid Scheme, but not all countries 
have such q scheme.

(c) In which country is the final decision on the merits of the 
issues between the parlies to be decided: in that ol the husband 
or in that of the wife? Justice would seem to require that the 
final decision of establishing her case must clearly be on the wife.

(dl Has attention been paid to the dangers which will arise 
if the final decision on the issues between the parties is to be given 
by a judge who has been one of the parties (and his or her witnesses) 
in person and has not seen the other, but only his or her deposition? 
There would seem to be at least some likelihood of such a judge 
being sympathetic towards the party whom he has seen, if that party
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consideration of the meeting that justice might better be done if 
the final decision between the parlies were given bv a third judge 
who has seen neither of them, after the study of the depositions.

At the Edinburgh Conference (1954) the International Law 
Association approved the draft Convention known as Annex 1 of 
the Committee of Experts appointed under the United Nations for 
the recovery and enforcement of maintenance orders, but empha
sised the necessity of introducing therein a specific article whereby 
a maintenance order should be mutually enforceable as between 
the contracting Stales, notwithstanding the fact that such order 
may be subject to variation by the Council which makes it. The 
Conference recommended that the Article 9 of Annex 1 shall be 
amended to read as follows: "The provisions of this Convention
apply to maintenance orders originally made or arranged from 
time to time". '

Guardianship and Custody of Infants
Closely connected with decrees for divorce is the subject of 

guardianship and custody of infants. A distinction should be 
diawn between guardianship and custody. A distinction is drawn 
between guardianship and custody both made in English common 
law and systems based on the civil law. Custody concerns the 
rights of parents or one of the parents to determine the upbringing 
of the child, fhe rights and actual care and control and of access 
form the totality of rights covered by custody. Guardianship con
notes the care and control of children who arc alone in the world, 
either because these parents are dead or cannot be traced or be
cause they are unable to look after these children.

International Conventions

International conventions deal only with the broader aspect 
of guardianship. Reference may be made to the following treaties 
and conventions on this matter:

The Hague Convention Concerning Guardianship of Infants 
of 12th June. 1902, Treaties of Montevideo of 12th February 1889. 
Second Montevideo Treaty on International Civil Law of 19th 
March 1940, Bustamante Code of 13th March 1928. These con
ventions combine provisions regarding jurisdiction to appoint guar
dians and to frame rules governing choice of law. The Hague 
Convention emphasises the pre-eminent jurisdiction of the courts 
of the country whose nationality the prospective ward possesses 
‘Art- 21 but also recognises the supplementary jurisdiction of the

courts of Ihe prospective ward's residence (Art. 2|. It allows even 
a cumulation of guardians (Art. 4). The lex patriae is to apply uni
formity (Arts. 1 to 5) and the guardian who is so appointed is to 
be recognised by all contracting States except where the. lex situs 
of properly exclude it (Art. 6). The local authorities here also 
could act in accordance with these laws. (See Makarov Quellendes 
Inlernationalen Privât redits 11929) p. <52. Martens Recueil 2nd 
Ser. XXXI. p. 724). The Treaties of Montevideo ol 12th February 
1889 combine in principle jurisdiction and choice ol law by con
centrating the proceedings in (he courts of the* residence of the 
prospective wards (Arts. 19-20). (See Treaties of Montevideo of 
12th February, 1889, Makarov, p. 269, Martens Recueil 2nd Ser. 
XV11I pp. 443-53).

The second Treaty- of Montevideo of 19th March 1940 follows 
in practice the previous convention. Jurisdiction to appoint a guar
dian is concentrated in the courts of the domicile of the prospective 
ward (Ail. 26t. The law of the ward's domicile determines the 
rights and duties of the guardian I Art. 27). There is a proviso 
that where the ward has property abroad, the law' of domicile of 
the ward is to be applied in conjunction with the lex sitae f.Arl. 
28). (For the text the Second Montevideo Treaty on Inter
national Civil law of 19th March 1940 vide 194). 37 American 
Journal of International Law, Supplement 141). The Bustamante 
code of 1 <lh February 1925, (Sec Makarov, p. 397) lays empha
sis upon the regulation of the Choice of law (Arts. 84, 86. 87, 88. 
93 and 94). The right of authorities to intervene is governed by 
the lex fori (Art. 91). Thus die courts of the prospective ward's 
national Stale or domicile do not enjoy a pre-eminent jurisdiction.

Custody of Infants

Custody of infants présents a more complex problem. Ques
tions ni custody often anse between husband ami wife who live 
-t inn ately and t- ollen cm idie 1 in decrees for divorce.

Several jurisdictions may he concerned especially il one of the 
parents has taken die child abroad. Furthei custody orders are 
variable and may require revis on. Fhe problem of choice of law 
may be complex as to nationality, domicile oi residence of the res
pective parvins and possibly ot die child differ from each other.

In English private international law. the distinction between 
guardianship of infants proper on tin one hand and the custody 
(including access) of infants on llw other hand, is not dear. At 
common law the father is the guardian and the proper remedy



when the child was kept away is the writ of Habeas Corpus. When 
the Court of Chancery developed a concurrent remedy its effect 
was to make the infant a ward of the Court of England. Hence 
the lex fori, the English law determined not only the exceptional 
power of the court to assume jursidiction but also the nature and 
extent of its exercise. Since the court represents the Sovereign, 
who is parens patriae the view was taken that courts in England 
had jurisdiction in matters of custody over British infants abroad. 
[Sec Hope v. Hope (1854), 4 De. G.M. & G. 328, Dwason v. Jav 
(1854) 3 De G.M. & G. 764, He Willoughby (1885) 30 Ch.D. 324.] 
The jurisdiction of English courts in matters of custody of infants 
abroad who arc British subjects is restricted to those who are citi
zens of the United Kingdom and Colonies and are domiciled in 
England. The jurisdiction of the English Court also extends if the 
infant is abroad and is a national and if the personal law is English 
Law (See Phillips v. Phillips (1944) W.N. 141; 60 T.L.R. 395—Re 
Luck (1940) Ch. 865 (908). However, the English courts only 
exercise this jurisdiction sparingly. [R. V. Sandback (1951) 1 K.B. 
61; Harris v. Harris (1949) 2 A.E.R. 318, 322; Wakcham v. Wake- 
ham (1954) 1 W.L.R. 366; Delp v. Deep The Times—26-5-55.]

The Scottish law is the same. The court of the infants domi
cile has jurisdiction over him even when he is abroad. But in Scot
land questions of political allegiance and protection arc disregarded. 
[Hamilton v. Hamilton (1955) S.L.T. 16.]

The same appears to be the position in Canada and Australia 
(See Report of the International Conference, 1956, p. 414). Cer-r 
tain rules have been developed by the English courts governing 
custody of foreign nationals.

If no foreign custody order exists English courts will assume 
jurisdiction if the child is in England and make temporary orders. 
The English law is applied in such cases.

This subject was discussed at the 47th Conference of the Inter
national Lawr Association. The draft convention for custodianship 
was considered and is reproduced as Appendix IV.

Recommendations
It is suggested that this draft convention be adopted mutatis 

mutandis.

It is also suggested that the respective governments be advised 
to frame legislation in conformity with the views expressed by the 
Prague Convention of the International Law Association in 1947 
for the mutual recognition of judgments in divorce and nullity of 
marriage subject to any variation.

LAW IN MEMBER STATES OF THE COMMITTEE
BURMA

In the Union of Burma so far as matters relating to marriage, 
inheritance, caste or religious matters and divorce are concerned, 
the laws applied by the courts are the “personal laws of the 
parties. The said “perosnal laws" or Acts are to be found in 
Burma Code. Volume VI, 1944. But where one party is a Burmese 
Buddhist woman and the other is a non-Buddhist, then there is a 
separate enactment, viz. the Burmese Buddhist Women Special 
Marriage and Succession Act, 1954.*(1)*

In each case the religion of the party or parties concerned 
determine the applicability or otherwise of certain enactments. 
That is:

(a) Where both parties are Buddhists, the Burmese Buddhist 
Law applies.

(b) Where one or both of whom is, or are, a Christian or 
Christians, the Christian Marriage Act applies.

(c) In respect of Parsi residents of the Union, the Parsi 
Marriage and Divorce Act 1936 applies.

(d) Where both parties, being residents of the Union, are 
Hindu, Moslem, Parsi, Sikh or Jain, then their respective personal 
law is applied.

(e) Marriages may be celebrated under the Special Marriage 
Act between persons neither of whom professes the Christian or 
Jewish, or the Hindu, or the Mohammadan, or the Parsi, or the 
Buddhist, or the Sikh, or the Jain religion; or between persons each 
of whom professes one or the other of the following religions, viz. 
the Hindu, the Buddhist, Sikh or Jain.
Note: The Burma Divorce Act shall apply to all marriages con

tracted under this Act, and any such marriage may be 
declared null or dissolved in the manner therein provided, 
and for causes therein mentioned, or on the ground that 
it contravenes one or more of the conditions prescribed 
in clauses (1). (2), (3) or (4) of section 2 of this Special 
Marriage Act (Section 17 of the Act).

(f) Marriages may be celebrated under the Foreign Marriage 
Act between persons where, (1) either of the parties is a person

*]» Act No. 32 of 1954. This Act repealed the Buddhist Women’s Special
Marriage and Succession Act.

APPENDIX I



professing the Christian religion; (2) neither of the parties is a 
person professing the Christian religion.

(g) Where one party is a Buddhist woman, namely, a woman 
belonging to one of the indigenous races of the Union who profess 
the Buddhist faith, or is the daughter of the parents who profess 
the Buddhist faith *(2C then the Burmese Buddhist Women Spe
cial Marriage and Succession Act 1954 applies.

Section4 of the said 1954 Act. specifically states that ‘‘Not
withstanding anything to the contrary contained in the provisions 
of any other law for the time being in force, or in any custom 
having the force of law, the privosions of this Act shall apply to 
every Buddhist woman and her non-Buddhist husband”.

The Burma Divorce Act: Marriages contemplated by the
Burma Divorce Act, having regard to section 7, are those founded 
on the Christian principle of a union of one man and one woman 
and consequently the Act does not contemplate relief in cases 
where the parties have been married under the rites of other laws 
under which marriages arc not monogamous ones (See 8 Bom. 
L.R. 856). That is. the Act is not intended to apply to, for 
example, a Hindu marriage or to a Burmese Buddhist marriage 
(17 M. 235 F.B.) and (Tso Min v. Ma Hfa, 19 Cal. 469). The Act 
will, however, apply to marriages celebrated under the Special Act 
(vide section 17 of the Act). (Vide section 4 and section 2(1) (a) 
of the latter two Acts respectively read with section 2 of the 
Divorce Act).

Jurisdiction under the Burma Divorce Act: The jurisdiction
of the Burmese courts for the purposes of any relief to be granted 
under the Act is determined by the question of whether the peti- 
ioner is or is not. resident *(3)* in Burma at the time of present

ing the petition (vide para 5 of section 2) and the local jurisdiction 
of the High Court and a District Court is determined by the place 
of residence or last residence of the parties (vide last para of sec
tion 3). It appears, therefore, that since the Burmese courts claim 
no jurisdiction to grant any relief to parties not resident in Burma

*2* In the case of a Burmese woman, born of parents who profess the 
Buddhist faith, who lias changed her religion to some olhei faith
before the Burmese Buddhist Women Special Marriage and Succession 
Act, 1934, came into force and continues (o profess the new faith she 
will not be considered as professing the Buddhist faith merely bv virtue 
of the fact of her having been born of Buddhist parents'. (Vide proviso to 
section 2 (at of the said \ci).

"3“ In section 2 of the sentence "or to make decrees of dissolution of 
marriage except where the parties to the marriage are domiciled in 
Burma at the time the petition is presented” has been omitted by the 
Adaptation of Laws Order l‘LIS Part XXII under the heading ‘Personal 
Laws .

at the time of presenting the petition, they will refuse to admit that 
anything short of residence can give the foreign courts to decree 
a matrimonial relief (divorce or otherwise) which will be valid in 
Burma, and carry with it the legal consequences in Burma. (Vide 
section 7 and the principle laid doyvn in Le Mesurier v. Le Mesu- 
riet, 1895 A.C. 517). In all events, the extent to which foreign 
matrimonial decrees are given faith and credit in Burma is deter
mined by the decision of the Burmese court in accordance with 
the laws of Burma. *(4)* Whether a Burmese court will recognise 
a foreign decree depends upon Burmese layvs, irrespective of the 
validity of the divorce under the foreign law.

Where a marriage had taken place in Burma under its pre
vailing laws, a judgment of a foreign court dissolving such marriage 
will be governed by section 13 of the Civil Procedure Code. It will 
be conclusive as between the same parties or between parties claim
ing through them but such a judgment of a foreign court can be 
questioned in the circumstances enumerated in the section, one 
being, where it appears on the face of the proceedings to be found 
on a refusal to recognise the law of Burma where such law is appli
cable. [Sub-sec. (c)]. It yvould appear also that the enforcement of 
the foreign judgment will have to be by way of a suit.

INDIA
The Maintenance Orders Enforcement Act, 1921 (18 of 1921) 

facilitates the enforcement in India of maintenance orders made in 
territories which have been declared to be reciprocating territories 
under section 3 of the said Act. Under section 3 of the above Act 
as it existed prior to its substitution by section 4 of the Maintenance 
Orders Enforcement (Amendment) Act, 1952 (4~ of 1952), reci
procal arrangements in respect of execution of maintenance orders 
had been made with the following countries: —

1. England and Ireland
2. Western Australia
3. Colony of Seychelles
4. New South Wales
5. Straits Settlements
6. Colony of Mauritius
7. Somaliland Protectorate
8. Basutoland, Bechuanaland and Syvaziland Protectorates

1 Lor example, decrees ot dissolution o! .i marriage between Burmese citi- 
/.ens, passed bv the court of a foreign State, could not have the effect of 
dissolving the marriage a vinculo for anv grounds on which such a 
marriage is not liable to he dissolved a vinculo in the Burmese courts.
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9. Uganda Protectorate
10. Territory of the Scat of the Government of the Com

monwealth of Australia
11. Victoria
12. Federation of Malaya
13. British Burma
14. Union of South Africa, Southern Rhodesia and Northern

Rhodesia
15. Nyasaland
16. Kenya
17. Zanzibar Protectorate
18. Ceylon
19. Sarawak

When the above arrangements were made, the Act applied only 
to those territories of India which were then known as "British 
India”. It was subsequently extended to the whole of India exclud
ing Jammu & Kashmir. To enable full reciprocity in the matter of 
execution of maintenance orders emanating in India and those in the 
countries mentioned above, it was considered necessary to issue fresh 
notifications under the amended section 3 of the above Act. Such 
notifications have been issued in respect of the following 13 coun
tries out of the 19 mentioned above:

1. Colony of Seychelles
2. Colony of Singapore
3. Colony of Mauritius
4. Somaliland Protectorate
5. Uganda Protectorate
6. Basutoland. Bachunaland and Swaziland Protectorates
7. Federation of Malaya
8. Union of Burma
9. Southern Rhodesia and Northern Rhodesia

10. Nyasaland
11. Kenya
12. Zanzibar Protectorate
13. Sarawak

So far as the Government of the United Kingdom 
and Northern Ireland is concerned, the Order-in-C.ouncil is 
1922 operated, bv virtue of the India (Consequential Provisions) 
Act 1949, to extend the U.K. Maintenance Orders (Facilities for 
Fmforcement) Act 1920. to the Republic of India in the same man
ner in which it operated before India became a Republic. Hence 
it was not necessary to issue any fresh notification as in the case of
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other countries. The question of issue of similar notifications in 
respect of the Capital Territory of the Government of the Common
wealth of Australia and Victoria is under consideration in consulta
tion with the Governments of the respective countries. The reci
procal arrangements with Western Australia. New South Wales and 
the Union of South Africa have been cancelled.

Law of Ceylon

In Cevlon the decision in Le Mesurier’s Case (1895. 1 N.L.R. 
p. 160) esiablishcd the principle that only the competent courts of 
the husband’s matrimonial domicile which could grant a divorce in 
favour of spouses who were resident in Ceylon but who had their 
niatrimorval domicile in England by extending the provisions of the 
Indian and Colonial (Divorce Jurisdiction) Act of 1926 (16 and 17 
George V Chapter 40 to Cevlon S.R. & O. (1935) No. 562). The 
Chief Justice was empowered to appoint a judge of the Supreme 
Court of Cevlon to hear such actions. With the granting of domi
nion status to Cevlon these provisions ceased to have any effect in 
Ceylon. So that the position today is that persons domiciled in 
England cannot obtain divorce in Ceylon. In Ceylon the jurisdic
tion rule in matrimonial actions is based on the ruling in Le Mesu- 
rier's case. In view of the binding effect of this decision, it is doubt
ful whether one court will recognise the principle enumerated in the 
Armitage case. Ceylon courts have jurisdiction only if the matri
monial domicile of the spouses is in Cevlon and one of the spouses 
is resident within the jurisdiction of the District Court in which the 
act.on is brought.

A summary of the laws of marriage & divorce as pertaining to 
Cevlon is given below.

.Marriage: The validity of marriages contracted in Ceylon (ex
cept Kandyan. Muslim and foreign marriages) is now governed by 
the General Marriage Ordinance No. 19 of 1907. eh. 95. Marriages 
and divorces among Kandyans are governed by the Kandyan Marriage 
and Divorce Act No. 11 of 195 2. among Muslims by Act No. 13 of 
1951 and among foreigners by Ordinance No. 12 of 1903 ch. 100.

It is also open to persons other than Kandyans to contract a 
marriage according to native rights and customs, for example, 
among the Hindus and Low Country Sinhalese under Ceylon Law- 
Polygamous and Polyandrous Marriages are illegal except among 
Musi ms who are permitted to marry more than once.

Divorce: Under the Roman Dutch Law which is the general
law in the land, adultery subsequent to marriage and malicious
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desertion are two grounds for divorce. The General Marriages 
Ordinance No. 19 of 1907 section 18 supplies of third ground, 
namely incurable impotency at the time of the marriage.

Every district court in the island is given jurisdiction in matri
monial matters by the Courts Ordinance and an action for divorce 
may be filed in the district court where spouses reside—section 597 
of the C.P.C. In Le Mesuricr v. L.M. (1 N.L.R. 160) the Privy 
Council laid down that a divorce action could be brought only in 
the country of the domicile of the husband, thus it would seem 
that this case adds to the requirement of residence under section 
597 of the C.P.C. the additional consideration of a Ceylon domicile.

Sections 600 and 601 of the C.P.C. set out the absolute 
against entering of a decree for divorce. The two sections state 
that the court should not only satisfy itself upon the facts alleged 
but also on questions of connivance, condonation and collusion. 
In any one of these cases the court has no option but to dismiss 
the action. Even if the court finds that the plaintiff has proved 
his case and that he has not been guilty of connivance, condo
nation or collusion yet there is judicial discretion given to the court 
to decree or not a divorce if it finds that the plaintiff has been 
guilty of adultery, cruelty, wilful neglect or of misconduct towards 
the other party, or unreasonably deserted or wilfully s-parted from 
the other spouse or has unreasonably delayed in filing action.

Marriage and Divorce according to Kandyan Law'
Marriage: Prior to 1859 there was no written lav. govern ng

marriage. Customary ceremonies gave the necessary r cognition 
to matrimonial alliances.

Ordinance No. II of 1859 while validating ousting customary 
marriage.-, provide 1 for the registration of a1 future marriages.
Te law a-; i stands today is contain 1 hi J Jlnmcc No. 1 of 1870 

Cho.c ■' undu V no ‘ • ; i mi ; is valid un
it ,.. :• • •! ..v c j. Sil'l more r.-cc !;» 1 . \„i' . • . ' iiorce . No. 
•14 of 1952 was passed winch among d r >. u • rs provided for 

’ mi rtion and régis tratibn before • Divisional or District 
r trar of Marriages. Of course the a is may lawfully
marry under the provisions of the General Marriage Ordinance No. 
19 of 1907 chapter 95 in which c cut the d a elution of such a 
marriage has to be founded on the grounds set down under the 
General Marriages Ordinance.

Divorce: The law as it stands now is contained in Ordinance
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No. 3 of 1870 as amended by Act 44 of 1952. The grounds for 
divorce are:

(1) Adultery of wife after marriage
(2) Adultery by the husband coupled with gross cruelty

or incest.
(3) Complete and continued desertion for two years.
(4) Inability to live happily together, the test being sepa

ration from and board for a year.
(5) Mutual consent.

Divorce is effected by an application made by either spouse 
to the District Registrar who is empowered to make an order in 
his discretion either granting or refusing a dissolution and any 
party aggrieved by such an order may appeal to the district court. 
The dissolution of the marriage shall be entered in the Divorce 
Register.

Muslim Law of Marriage and Divorce

Marriage and divorce among Muslims are now governed by 
Act No. 13 of 1951 which enacts that all marriages and divorces 
should be registered. Solemnization and registration of Muslims 
marriages arc effecLed by the Registrar of Muslims Mairiages.

Three modes of divorce are recognised in Ceylon. (1) At the 
instance of the husband called Talaq by which a husband may 
divorce his w fe wills ut assigning any reason either by one or 
three p v. Ju ills of Talaq. (2) At the instance oi the wife
called Kind ; claimed by her oi account of some "fault on his 
pa.-.". 1' . . is ids for a L rul divorce are enmit; be ween hus
band an . wife. Fhere Is reason to fear that it is not possible for 
ihcm > . . - ■ hu » land and wife. A Fa -all divorce is
ba.,e a.v .a- . c. uni c 1.1 art or onimis-
*;ioii o.i . c i s part amounting to a "fault”. (3) At the
insi:. i - .. ■ ; > r. • d ce tien -ai d Mubarat.

. • , .a new Ac; .in ii. .lion ail types of divorce shouid
be to : ie Qtiazf who assisted by three assessors has exclusive juris

: .I . m.. it nr ilirations and .iTect all types of divorce
knwn to .V.u-T tt 1 .v. All d v.c.es : rim be r» ■. stvred by the 
Q, .i/i. g • ■ ! I. ved s ' - :i ! i>;. ,e a ' . o a ; . i! to a b-ard
of five Quad and f.om the order of t -■ board to the Supreme 
Court.

Maintenance
All apnli. allons against die husband for maintenance of his 

wife ami i is children legitimate o: ille.s timaie must be made under
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the pro\isions of the Maintenance Ordinance No. I1) of 1889 
Chapter 76. Though the proceedings arc civil in nature and deter
mined on a balance of evidence the applications are made to a 
criminal court before a Magistrate.

Under the Married Women's Property Ordinance Chapter 16. 
a married woman having separate property can be ordered by the 
Magistrate to maintain a husband who is unable to maintain
himself.

Under the Kandyan Divorce Act 4! of 1972. the District Re
gistrar when making art order dissolving a Kandyan marriage is 
also given the power to award alimony and maintenance and also 
to ente; any terms of agreement for the payment of compensation

Likewise among the Muslims the Quasi when entering a 
divorce has power to make order for maintenance in favour of a 
wife or a legitimate or illegitimate child.

It would seem therefore that these powers of the District 
Registrar and the Quazi are concurrent with that of the Magistrate 
to grant maintenance under the Maintenance Ordinance No. 19 of 
1889.

Enforcement of Foreign Maintenance Orders
With regard to enforcement of Foreign Maintenance Order in 

Ceylon, statutory provisions are to the following effect:

(1) With regard to Great Britain and the British Possessions 
or Protectorates, there is the British Maintenance Ordinance. 
Chapter 77 which provides:

(a) for the registering of a Maintenance Order made in Eng
land or Northern Ireland in a Magistrate's Court in the Island and 
on registration it has the same force and effect and become en
forceable. as if it were an order made by such registering court 
under the Maintenance Ordinance.

(b) the magistrate's court in the Island is also given powers 
under this Ordinance to hear ex parte a maintenance application 
am nsl any person resident in England or Northern Ireland and 
make an order for maintenance which becomes effective when 
confirmed by a competent court in England or Northern Ireland.

fe) In similar manner the Magistrate's court in Ceylon is given 
the power to confirm a maintenance order made in England or 
Northern Ireland against any person resident in Ceylon and when
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so confirmed shall become enforceable as if it were an order made 
by such court under the Maintenance Ordinance.

It should be noted that the provisions of this Ordinance be
comes applicable to the British Possessions or Protectorates only 
when the Governor by Proclamation extends the Ordinance to such 
Possession or territory.

It has been extended to the following countries:
fl) Australia
f21 British India and British Burma 
fl) Federated Malaya States
(4) Canada 
fa) Hongkong
(6) Mauritius
(7) New South Wales 
(84 New Zealand
19) Straits Settlements

(10) Uganda
(11) Unfederated Malaya States ol ]ohore. Kedah. Perlis.

Kelantan. Trengganu and Brunei
(12) Victoria
(ID State of Western Australia
(M) Federation of Malava
(15) Bailiwick of Guernsey

(2) With regard to foreign countries outside the British Com
monwealth we have the Enforcement of Foreign Judgments Ordi
nance Chanter 78 which provides for the enforcement in Ceylon 
of judgments given in other countries which are willing to concede 
to Ceylon the same reciprocal treatment with regard to judgments 
given in Ceylon as it has not been so proclaimed by the Governor 
in terms of section 2 of that Ordinance. It provides for registra
tion in the district court of Colombo of a judgment given by a 
superior court of a foreign country within six years of its delivery 
and on registration it would acquire for the purposes of execution 
the same force anti effect as if it were a judgment of tint court.



THE ENGLISH LAW

...Tht English Common Law: The courts in England refused to 
entertain a suit for d'.ssoluti >n of marriage unless the parlies were 
domiciled in England. In dealing with foreign decrees for divorce, 
ihe English courts insist that the foreign court in which the decree 
was obtained is the court of the husband's domicile (See Harvey v 
Farnie 11880) 5 P.D. p. 133). The English courts applied this rule 
where the marinate was contracte.! in England between parties 
who are British subjects. The decree dissolving such a marriage 
is exclusively governed by the law of the domicile (Sec Harvey v. 
Farnie (1882) 8 Anp. Case 43),

However, the courts relaxed the rigidity of this rule by 
accepting the principle that a decree obtained in a country foreign 
to tile country of domicile upon a ground which would be sufficient 
by the internal law of the country of domicile would be recog
nised in England. (Armitagc v. A.G. (1906) p. 135) The English 
L : . also insists that a divorce required a judicial process. This 
was established in the Hammersmith Marriage Case (1917) 1 K.B. 
63-1. where divorce among Muslims valid according to the Kora
nic Law was held to be ineffectual in England, because firstly, 
there was no judicial decree and secondly the lex doniicili could 
not be resorted to. as the marriage in question was not a mar
riage in the Mohammedan sense at all and therefore could not 
be dissolved in a Mohammedan manner. The view was taken 
that in such matters the court must look at the lex loci celebra
tionis and not Ihe lex domicili. In Saxson v. Sasson (1924) 1

%

A.C p. 1007, the Judicial Committee of the Privy Council took 
a different view and recognised a divorce between live Jews, 
effected by the delivery of what is known as gett, a form of 
divorce which the lex domicili of trie husband, namely the Jewish 
Law. recognised.

The right rule of common law that nothing short of domicile 
entitles a foreign court to pronounce a decree for divorce has 
been altered in certain respects by statutory law in England. The 
Indian and Colonial (Divorce Jurisdiction) Act of 1926. (16 and 
17 George V. Chapter 40) which was passed in consequence of the 
decision in Keyes v. Keyes (1921) p. 204, and a later statute, the 
Indian and Colonial (Divorce Jurisdiction) Act of 1940 (3 and 
4 Geo. VI. Chapter 35), partially solved this problem by con
ferring upon the Indian High Courts divorce jurisdiction over

APPENDIX II those who are domiciled in England or in Scotland, but resident 
in India. The exercise of this jurisdiction, however, is subject 
to various restrictions. This Act was extended to various coun
tries such as Ceylon (S.R. & O. 1936 No. 562); Jamacia (S.R. & O. 
1931 Nos. 851. 1103. S.R. & O. 1932. Nos. 477, 646); and Hong 
Kong (S.R. & O. 1935. No. 836).

By Sec)ion 13 of the Matrimonial Causes Act of 1937. juris
diction in divorce was conferred on the English court in regaid to 
the petition of a wife who was deserted by her husband when he 
was domiciled in England and before he later acquired a domicile 
el sewn ere or was deported. By the Matrimonial Causes (War 
Marriages) Act. 19 14, one could sue for a divorce in the English 
cour s notwithstanding the spouse was not domiciled in England, 
if ihe marriage took place since the 3rd September. 1939, and sub
ject in certain other conditions. The Law Reform (Miscellaneous 
Provisions) Act of 19 19 gave some relief. Most of these are now 
consolidated in the Matrimonial Causes Act, 1950.

The main effect of this legislation is to give the English court 
jur.sdiction in divorce in favour of a wife whose husband is domi
ciled outside the United Kingdom, provided the wife has resided 
in Eneland for three y-ears immediately before the commencement 
of proceedings. (See R. H. Graveson: Recognition of Foreign
Divorce Decrees- -The Grotius Society Transactions. Vol. 37, 
p. 150 at 152).

2. LAW OF CANADA
In Attorney General v. Cook (1926 A.C. 444 P.C.) the Jud.cial 

Committee of the Privy Council adopted the principle that the 
wife's domicile is the same as that of the husband. In this case 
parties were married in 1913 in Ontario. They' went to the United 
States in 1917 and in 1910 the wife went to Calgary, Alberta, 
where she resided continuously thereafter. In November, 1921. 
she obtained a decree for judicial separation in the Supreme Court 
of Alberta and later in 1922 brought a suit for divorce as fo courts 
of Alberta. The trial court found that the husbnad was never 
domiciled in Alberta. The Privy Council held tha! s.nce her domi
cile was same as her husband's, the divorce was bad.

An Act was passed in 1930 known as the Divorce Jurisdiction 
Act 1930 (20-21 Geo. 5 c. 15). It enabled a deserted wife who has 
been living separately from her husband for two years or more to 
bring an action for divorce in the competent court in the province 
in which her husband was domiciled prior to the desertion. This
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ilatuto obviously has its limitations. It is not applicable unless the 
husband was domiciled in the province of Canada and did not 
apply to wives who all separated as a result of mutual agreement or 
to a Canadian wife who married a person not domiciled in Canada.

LAW OF AUSTRALIA
An Australian statute was enacted in Victoria in 1889 (The 

Divorce Act 1889, No. 1056 of 13) under this statute a deserted 
wile did not lose her domicile merely because the husband acquir
ed a foreign domicile. The Marriage Act 1928 (19 Geo. 3 No. 3726 
of - 3). Except for a recent change in Western Australia all these 
statutes proceed in terms of continuing the wife’s domicile. Pro
fessor Gricveson contends that none of these statutes confer on 
the wife a capacity to acquire a separate domicile. In all of them 
the issue of principles evaded by resort to a legal lietion [C.rievson 
- Jurisdiction, Unity of Domicil and Choice of Law under the Law 

Reform (Miscellaneous Provisions) Act 1940, 3 International Law 
Quarterly, 371, 373 (1950)]. None of these apply unless a wife is 
deserted or lives in voluntary separation.

The Matrimonial Causes and Personal Status Code of Western 
Australia enacted in 1948 confers jurisdiction to the court in the 
lollowing eases:

(a) If the husband, wherever resident is domiciled in the Slate 
and at the commencement of the action.

(b) if both parties are resident in the State but the husband 
is domiciled out of the State and by Law of the domicil her hus
band the plain tiff will he able to obtain relief on the same grounds 
on which ihe relief is obtained.

(0) to a wife who appears in the role of a plaintiff «ho is 
deserted by her husband and the husband's domicile immediately 
prior to the desertion was in that State.

td) to a wife who brings an action at the time she is sepa- 
laled by an order of a court or by mutual agreement if the husband 
at the date of the order or agreement was domiciled in that Stare.

(e) to a pla.ntih (wife) who has lived in that Stale apart from 
her husband for a period not less than three years prior to the 
commencement of the action if in the circumstances that had she 
been unmarried her domicile would have been in that State.

In addition io these statutes, a Commonwealth statute, the 
Matrimonial Causes Act. 1945 (No. 22 of 1945) has made provi
sion. Apart of this statute is similar to the War Marriage Act 
of Great Britain.
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3. LAW OF NEW ZEALAND

The Divorce Act, 1898, 62 Viet. No. 42 (Section 3) provided 
as follows:

A deserted wife who was domiciled in New Zealand at the 
time of desertion is presumed for purpose of the Act. to have 
retained her New Zealand domicile notwithstanding that her hus
band may have since the desertion acquired any foreign domicil. 
This provision was carried forward in subsequent New Zealand 
Statutes (Divorce and Matrimonial Causes Act 1908 8 Edw. 7.
No. 50 of 21 (3). Divorce and Matrimonial Causes Act 1928 (19 
Geo. 5 No. 16 of 12(1).

Following the decision of the Privy Council in Attorney Gene
ral v. Cook, two amendments were made to the New Zealand Act. 
The 1928 Act. Section 12 (2) extended the remedy to wives who 
were separated from their husbands as a result of mutual agreement 
or by an order of court. The earlier restriction that the wife should 
have been deserted was removed. In 1930 (Divorce and Matri
monial Causes Amendment Act. 1930. 21 Geo. 5 No. 43 of 3) a 
new para was added to Section 12 to enable a wife who had been 
residing for three years immediately previous io the dale of the 
action with the intention of permanently residing there to bring 
a matrimonial action for in 1947 New Zealand enacted the Matri
monial Causes fWar Marriages) Act fll Geo. to No. 8). on lines 
similar to the English counterpart.

LAW OF THE UNITED STATES OF AMERICA

From the earliest limes, the United States court accepted the 
position that a wife can have a separate domicil (See Toien v. 
Tolen 2 Black 407 (lnd. 1831) and Harding v. Alden (9 Gre. 140 
Me. 18.52). Some courts felt that the recognition of the separate 
domicile of the wife was only for the purposes for divorce, but 
some courts have recognised such a separate domicil for all pur
poses. The latter view has been finally rceogni ,ed in the restate
ment of the conflict of laws. Section 28 of the 1948 Supplement 
reads: “If a wife lives apart from her husband she can have a
eparate domicil."



APPENDIX III

I. DRAFT CONVENTION ON THE RECOVERY ABROAD 
OF CLAIMS FOR MAINTENANCE

Preamble
Considering that the situation of dependents left without 

means of support by persons in another country constitutes a 
pressing humanitarian problem; and

Considering that the prosecution or enforcement abroad of 
claims for maintenance gives rise to serious legal and practical 
difficulties; and

Considering that it is therefore necessary to facilitate the 
prosecution of claims and the enforcement of judgments for main
tenance, in cases where the claimant resides or is present within 
the territory of one Contracting Parly and the respondent is pre
sent within the jurisdiction of another Contracting Parly.

Wherefore the Contracting Parties have agreed as follows:

Article 1

Definition

In this Convention:

(al “Claimant" means the person who claims to be entitled 
to maintenance by an ascendant, descendant, or spouse. The terms 
"ascendant" and “descendant" mean all persons related in direct 
line either by blood or by operation of law;

lb> "Respondent" means the person from whom maintenance 
is claimed;

(e) “Transmitting agency” means the agency appointed to 
jssist claimants within its territory and to expedite the transmission 
abroad of papers in order to facilitate the prosecution of main
tenance claims;

(d) "Receiving agency" means the agency designated by each 
Contracting Party to receive from transmitting agencies papers 
relating to claims for maintenance and to assist claimants in the 
territories of other Contracting Parlies in the prosecution of such 
claims.

Article 2

Designation of Agencies

1. Each of the Contracting Parties may designate one or 
more agencies which shall act in its territory as the transmitting
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agency. Such transmitting agency may be a judicial or administra
tive agency in accordance with the law of each Contracting Party.

-> j[lc different functions of the transmitting agency in the 
preparation of the papers in the case and their transmission to the 
receiving agency mav be entrusted to separate authorities.

T In the event that one oi the Contracting Parties has not 
designated a transmitting agency, an\ authority having the power 
to renier maintenance orders may act as a transmitting agency.

4. Each of the Contracting Parties shall, at the time when 
ihe instrument of ratificaiion or accession is deposited, designate 
a receiving agency, public or private; such receiving agency may 
be designated a transmitting agency within the meaning of para
graph 1.

5. Each Contracting Party undertakes to communicate 
without delay to the other Contracting Parties any designation of 
the transmitting agency and any change which may occur in the 
designation of the receiving or transmitting agency.

(5. The agencies contemplated in the preceding paragraphs 
arc authorized to communicate directly with corresponding 
agencies in the territories of the other Contracting Parties.

Article 3

Presentation of Claims

1. If a claimant resides or is present within the territory of 
on: Contracting Party and the respondent is present within the 
j.; isdlction of another Contracting Party, the claimant may make 
application to the transmitting agency of the State in which such 
claimant resides or is present, requesting such agency to transmit 
the necessary papers relating to his claim to the receiving agency 
of the State where such respondent is present.

2. A hearing may be held, on the motion of the transmitting 
agency or at the request of the claimant, providing the law ol the 
State of such agency so allows.

Article 4 

Application

1. The application shall slate:
i!) The name, nationality, profession, age and address of the 

claimant;
(h) the name, nationality, profession, age and address of the 

respondent, in so far as known to the claimanr;
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g the amount and the manner
of the payment:

(d) the grounds upon which the claim is based and any other 
pertinent information, in particular as regards the financial and 
the family circumstances of the claimant and of the respondent:

(e) the names and addresses of witnesses, if a hearing is re
quested by the claimant.

2. The application shall he accompanied by all pertinent 
documents, and by a statement of the places where supplementary 
documents may be found.

Article 5

Transmission of Claims for Maintenance

1. The transmitting agency shall summarily determine 
whether the application, the accompanying documents and the 
evidence presented at any hearing which may have been held, make 
out a case for transmission Io the receiving agency. If the agency 
so determines, the reasons for such determination and. where 
appropriate, evidence of the claimant's need of free legal aid and 
exemption from costs shall be added to the papers in the case.

2. Such papers, duly certified and listed in an inventory, 
together with the transcript of any hearing which may have been 
held, shall be transmitted directly and without delay by the trans
mitting agency to the receiving agency designated by the State in 
which the respondent is present, unless such papers are withdrawn 
by the cla mant for direct transmission to a counsel chosen by him.

Article 6

Transmission of Claims Reduced to Judgment

A claimant who has recovered a judgment for maintenance may 
make application to have the record of the judgment transmitted 
under the provisions of Articles 4 and 5 as evidence of the claim, 
■n such case, the record may substitute for the documents pres
cribed in Article 4. and the proceedings contemplated in Article 7 
may include, in accordance with the law' of the tribunal in which 
.itch proceedings ire instituted, proceedings by exequatur or by 

a new action based upon the initial judgment.

Article 7

Proceedings in the Competent Tribunal
I. In the absence of a duly legalised declaration to the con

trary by the daimant, the receiving agency, upon receipt of the

papers in the case, shall be authorised to cause proceedings to be 
instituted and prosecuted in a competent tribunal, as well a«- to 
t ocurc tli- cxccut.on of such judgment as may be rendered, and 
shall do so without delay.

2. The law of the tribunal shall govern such proceedings.

3. If. under the law of the tribunal, the papers submitted do 
not constitute evidence, the tribunal may. nevertheless, after exa
mining the papers, make an interim order for the payment of 
maintenance w hile the proceedings are pending.

Article 8

Letters of Request
If provision is made for letters of request in the laws of the 

two Contracting Parties concerned, the following rules shall apply 
in the proceedings contemplated in Article 7:

(a) if the tribunal deems it necessary to obtain further evi
dence. and. in particular, to have the facts ascertained by a hearing 
in another country, it may address letters of request cither to the 
competent tribunal of the State where the evidence is to be taken
o. to any other authority or institution designated by the State 
where the request is to be executed.

fbl In order that the parlies may attend or be represented, 
the requested authority shall give notice of the date on which and 
the place at which the proceedings requested are to take place, to 
the receiving agency of the State wherein the respondent is preseni 
and to the transmitting agency of the Stale wherein the claimant 
resides or is present, or. in case a transmitting agency has not been 
designated, directly to the claimant.

tel Letters of request shall be drawn up either in the language 
oi the requested authority or in a language agreed upon between 
the two interested States, or it shall be accompanied by a transla
tion into one of such languages, certified by a sworn translator of 
tiie requesting or of the requested State.

(dl Letters of request must be executed within a period of 
four months, dating from the receipt of the letters by th • requested 
authority.

Cel The execution of letters ol request shall not give rise to 
reimbursement ot fees or costs of any kind whatsoever. Neverthe
less. in the absence ot agreement to the contrary, the requested 
State shall be entitled to demand of the requesting Slate reimburse-
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ment of payments made to witnesses or to experts, and of costs 
which may have been incurred by the failure of one or more wit
nesses to appear voluntarily.

(f) Execution of letters ot request may only be refused;

(If If the authenticity of the letters is not established;

(2) If the State in the territory of which the letters are to 
be executed deems that its sovereignty or safety 
would be compromised thereby.

Article 9

Variations of Maintenance Orders 
The provisions ot this Convention apply also to applications 

for variation oi maintenance orders.

Article 10

Exemptions and Facilities

1. Claimants residing or present in the territory of another 
Contracting Party shall be given equal treatment, and shall be 
granted tier same c mptions in the payment of the costs and 
cha'ges incurred ;n any proceedings unÀr this Conven'd m. as 
res' lents ol the State where such proceedings occur.

2. It the Saw o' tile tribunal u n'res am hi nd or other secu
rity pt l- oas rc li . or pr« t ; cal, Calmants re ' ling or 
r . .• t n . v ' Tit *. ol ano; .• Co.'; Party stall be 
t . a'l proecc. in u Convention unless,
in the case a d " ' i - ' iminate

, • ' ' it in ot ' States or
S1.. ' s cl : . .1 fe 1c al Slate.

>. Ic s’ i'l 1 ' . '■ .- . r'._ . ion and legaliza-
ti . t ' . n; n a p- • . < Conventio t.

Artclc 11 

T a- * r of Tlillds

Ip r to cn i i'n t' f r tran-.f. to the
t- .• rf a of f., .cable on account
i man’ an •; o \i • j .... cm.: li h 1 n the courts of 
a >. Pa -i rr .niera da . I in this Convention,

i l \ mi I'taVi • in case of c\ lunge restrictions, to 
;■ cord to su i [ran iars the 1.1 ..est priority provided for capital 
se;. ices.

2. Each Contracting Party reserves the right:
(a) To take the necessary measures to prevent transfers of 

funds pursuant to paragraph 1 for purposes other 
than the bona fide payment of existing maintenance 
obligations;

<b) To limit the amounts transferable pursuant to para
graph 1, to amounts necessary for subsistence.

Article 12

Supplementary Arrangements

present V" ^COmP)iance the provisions of the 
p csent Convention, the Contracting Partes mav, bv domestic
legislation, or by bilateral or multilateral conventions, provide for 
Convention! "*“"**■ in the present

Article 13

Remedies outside the Convention
The. remedies provided in this Convent on

and not in substitution for. a are in addition to,
any ot'. r r-cn: .-dies.

Article 14

1 e liera I State Cl mse
No provision of this Convention shall bed................ ...  ct, 01

° !m ' ;ny o!l!,'a'ion in respect of. an- me n.,t • ' n the
,nal ° ferais .. a Paru ;o • Û» Con

veni on. ‘ J ' un

Article ?5

Ratification and Accession
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Party bears international responsibility, unless the State concerned, 
on ratifying or acceding to the Convention, has stipulated that the 
Convention shall not apply to certain of its territories. Any State 
making such a stipulation may, at any time thereafter, by notifica
tion to the Secretary-General extend the application of the Conven
tion to any or all of such territories.

Article 16 

Entry into Force

1. This Convention shall come into force on the thirtieth day 
folloiwng the date of deposit of the second instrument of ratification 
or accession in accordance with Article 15.

2. For each State ratifying or acceding to the Convention 
after the deposil of the second instrument of ratification or acces
sion, the Conveniion shall enter into force on the thirtieth day' fol
lowing the date of the deposit by such State of this instrument.

Article 17 

Denunciation

Any Contracting Party may denounce this Convention by 
written notification to the Secretary-General of the United Nations. 
Denunciation shall take effect one year after the date of receipt 
of the notification by the Secretary-General.

Article 18

Settlement of Disputes
Any' dispule which may arise between any two or more Con

tracting Parties concerning the interpretation or application of this 
Convention which is not settled b.v negotiation shall at the request 
of any one of the parties to the dispute be referred to the Inter
national Court of Justice, or. in case the latter should not have 
jurisdiction, to an arbitrator appointed by the President of the 
International Court of Justice for decision, unless they agree to 
another mode of settlement.

Article 19 

Reservations

In the event that any State submits a reservation to any of the 
articles of this Convention at the time of ratification or accession, the 
Secretary-General shall inform of the reservation to all States which 
are Parties to this Convention and to the other States referred to

in Article 15. Any Contracting Party which objects to the re
servation may. within a period of ninety days from the date of the 
communication, notify the Secretary-General that it does not 
accept it. Any State thereafter acceding may make such notifica
tion at the time of its accession. In such case the Convention 
snail not enter into force as between the objecting State and the 
State making the reservation.

Article 20

Deposil of Convention and Languages

The original of this Convention, of which the Chinese, Eng- 
■sh French. Russian and Spanish texts are equally authentic, 

shall be deposited with the Secretary-General of the United 
Nations, who shall transmit certified true copies thereof to all 
States referred to in Article 15.

2. DRAFT CONVENTION FOR CUSTODIANSHIP

Article I

Primary Jurisdiction

The courts listed in the attached Schedule shall have jurisdic
tion to make orders for the custody of infants.

Article 2

Subsidiary' Jurisdiction

Where jurisdiction under Article 1 has not been exercised the 
courts of the country in which ihe infant is resident at the time 
o e commencement of the proceedings shall have jurisdiction 
to make an order for the custody of the infant.

Article 3

Conçu lient Jurisdiction

(i) Where separate proceedings have been commenced 
contemporaneously under Articles ] and 2 respectively, the pro
ceedings by virtue of Article 2 shall, on application to'that court
:ir:rrlhc determmation * - —

(»• Notwithstanding the power to stay any such proceedings
fit Wth Ule dlSPUte UndCr Article 2 ma*' if if ^nks
issue * SCt °Ut m Artk,e 5l pr0ceed determine the
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Recognition and Enforcement
Where an order under Article 1 has been made, such order 

shall be both recognised and enforced in the countries who are 
parties io this Convention.

Article 5

Jurisdiction to Vary

Notwithstanding an order under Article 4 a court of any coun
try in which the infant is resident during the period of any pro
ceedings under any article of this Convention, may, if it thinks 
fit, vary any order made under Article 1 having regard to events 
which have occurred since the order under Article 1 was made.

Provided that, when the infant has been removed in pursuance 
of an attempt to seek a change of custody in disobedience to an 
order under Article 1 no such variation under this Article shall be 
permissible.

Article 6 

Access

Any order for custody under the provisions of this Conven
tion may. but need not, be accompanied by an order allowing any 
party whom the court making the order regards as a poorer party 
access to the infant on such terms as the court thinks fit.

Article 7

Variations of Access Order

Notwithstanding any order of access made under Article 6, a 
ecu'; of any country in which the infant is present may, if 
it thinks fit, vary or rescind any order made under Article 6.

Article 8 

General Principles

In any proceedings before any court particular attention shall 
be paid to the best interests of the infant.

Article 9 

Definitions

Article 4

In this Convention.
“Access” means the right to have the care and control of the
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infant for such period or periods or at such times as the court mak
ing the order decrees.

"Custody" means the legal right to determine the upbringing 
of the infant and shall include the care and control of such infant.

“Infant” means any person who by the law of the court seized 
with the issue has not reached the age of majority.

Schedule

Under Article 1 of this Convention the following courts shall 
have jurisdiction:

1. (a) The courts of the country of which the infant is 
national.

(b) The courts of the country of which the infant is 
national do not administer a uniform system of 
law's, those courts of that country shall have juris
diction which are competent according to the 
jurisdictional rules of the law of that country.

2. The courts of the country exercising jurisdiction in 
divorce, nullity, judicial separation and other such 
matrimonial proceedings, provided that such 
jurisdiction in general and the order made there
under in particular arc recognised by the laws of 
tne courts exercis.ng jurisdiction by virtue of 
Articles 1-3 inclusive.



APPENDIX IV

I. COMMENTS RECEIVED FROM 
THE GO\ ERNMENT OF INDIA

Comments on The Rapporteurs Memorandum on the 
Recognition and Enforcement of Foreign Decrees 

in Matrimonial Matters.

It is desirable to have reciprocal arrangements between India 
and the other participating countries for the enforcement of main
tenance orders and also of decrees of divorce and nullity. The gene
ral provisions regarding the presumptions as to foreign judgments 
in India are contained in sections 13 and 14 of the Civil Procedure 
Code, 1908. But after agreements or a convention to recognise the 
divorce and nullity decrees passed by the courts in participating 
countries are recognised, provisions can be made for their enforce
ment by way of execution. In view of the human considerations 
involving the personal happiness of foreign spouses involved, it 
would be advisable to consider the draft convention for the mutual 
recognition of judgments in divorce and nullity of marriage adopted 
by the International Law Association at the Conference at Prague 
in 1947 in the light of the views of the U. K. Royal Commission on 
Marriage and Divorce as suggested by the Rapporteur.

2. Maintenance orders of certain reciprocating territories are 
enforceable in India by execution under the Maintenance Orders 
Enforcement Act. 1921. It is desirable to bring as many participat
ing countries as possible into these reciprocating arrangements. The 
draft convention on the recovery abroad of claims for maintenance 
reproduced in Appendix III of the Rapporteur Memorandum may 
also be considered in this î egard.

Sd. V. S. DESHPANDE 
Dv. Legal Adviser.

11-8-1959

INDONESIA

The judgments and decrees passed by foreign courts cannot 
as such be executed in Indonesia. However, an Indonesian court 
can whilst passing a judgmeni or decree in a particular matter take 
inio account a judgment or decree which might have been passed 
by a foreign court relating to the personal status of the parties or 
in respect of the matter in issue before him. Cases of this type are 
foreign decrees on dissolution of a marriage or a foreign judgment
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of a declaratory nature regadring the validity ot a marriage. Deci
sions of foreign courts can also be used as evidence before the 
Indonesian courts.

COMMENTS OF THE UNITED ARAB REPUBLIC
The U.A.R. Delegation realises the importance of the recog

nition and enforcement ot foreign judgments relating to matters ol 
nullity of marriage, dissolution, divorce, maintenance and custody.

This memorandum clarifies the etiects of such foreign judg
ments in the U.A.R. according to its laws, and comments on the 
recommendations of the Committee’s rapporteur, and explains the 
Delegation's point of view in treating this subject, alongside with 
the memorandum presented by the Delegation to the Committee in 
its second session.

A Rules of effects of Foreign Judgments issued in any of the
aforementioned matters in the U.A.R.1

A foreign judgment mav entail effects, after satisfying certain 
conditions and procedures of domestic judicature.

A foreign judgment is an act issued by a foreign, court in the 
name of a foreign imperium.

A judicial judgment, in its capacity as a procedure of plead
ings entails three effects:

1. The force of evidence which the judgment enjoys by
virtue of the fact that its contents were practised by 
a general authority.

2. The res judicata which the judgment enjoys in so far
as it is an expression of the truth of the subject 
adjudicated.

3. The force of execution which the judgment possesses in
so far as it constitutes an order from the general 
authority, whose duty is to ensure justice for all. 
Undoubtedly the first eflect, namely the force of 
evidence is recognised without the need for taking 
any other measures, because (his effect is in fact en
titled bv lie foreign judgment in its capacity as a 
“title" i.e. an official document issued by a general 
authority.

I These rules are ‘tated h.v Articles 49!. 492. 494. 49> pf tje « Egyptian
Wi nf Procedure i« :-ie.l in |<M«i wSLh ,»rri -pond to Art.de» >0o, 307,
408. 411 of the Syrian Code ot Procedure issued 1954-
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As to the second effect, namely the res judicata, a chose jugee 
-is not equivalent to the recognition of a foreign judgment in this 

country asit requires the prevention of courts from the reconsi
deration of the dispute, in which such a judgment has been passed, 
incorporating the evidence of truth, and because public security 
necessitates that an end should be put to the dispute, while recog
nition of a foreign judgment in Anglo-American countries means 
that a person, in whose favour a foreign judgment is issued, may 
file a law-suit upon such a judgment.

Recognition of a foreign judgments in such a manner does 
not. in fact, mean its recognition as a judgment, i.e. as an act issued 
by a foreign legal authority, but as a recognition of the right 
engendered by the judgment, and thus live recognition falls within 
the domain of the international respect of acouired rights.

The third effect, namely, the force of execution is equivalent 
to the compulsory enforcement of judgments (by coercion if neces
sary) in Anglo-American countries.

The force of execution and the res judicata (the chose jugee) 
arc dealt with by the Egyptian Law as fellows.

I. First, Force of Execution
(a) Issttrance of a decision for the execution of a foreign judg

ment (Exequator).

The Egyptian legislator, in dealnig with the execution of foreign 
judgments, applied the principle of "treatment on equal footing" or 
the principle of “reciprocity".

Article -191 of the Egyptian Code of Procedure stipulates that 
judgments and orders issued in a foreign country may be executed 
by exequator under the same conditions stated by the law of that 
foreign country for the execution of Egyptian judgments and orders 
in its territory, meaning that foreign judgments arc treated by the 
CJ.A.R. in the same manner as judgments issued by the courts of 
the Republic are treated bv the country, whose courts issued the 
foreign judgments desired to be executed in the territory of the 
Republic; and that foreign judgments have the same value of the 
judgments passed by the courts of the Republic in the country 
that passed the foreign judgment, desired to be executed in the 
territory of the Republic. The case may involve two matters. 1

1. When a foreign country doc; not recognise the effects of 
judgments passed by the courts of the U.A.R. and demands that the
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petitioner file a new suit at its courts to assert his rights, and t en 
submit the judgment, desired to be executed, as evidence, suscepti
ble to Drove the opposite, as in Scandinavian Countries, or insuscep
tible to prove the opposite as in Anglo-American countries, then tn 
such a case, the judgment issued in that foreign country, as a judg
ment will have no effect, and the person in whose favour the 
judgment was passed, to enforce his right in the Republic, has to 
file a new suit at its courts.

II. When a fore.gn country allows the execution of judgments 
issued by the courts of the U.A.R. as judgments, as in France, Italy 
and Germany, an exequator may be issued after fulfilling the condi
tion; and procedures stated by the Egyptian and Sytian Codes of 
Procedure, namely':

1. That the judgment was passed by a competent judtical 
authority, according to the law of the court that passed it, and not 
the law of the court desired to issue the exequator (Article 493. 
clause I. of the Egyptian Code of Procedure). Competence means 
inlernat'.onal competence.

The provision that the court issuing the judgment should be 
internationally competent is approved by all countries. Nevertheless 
the Egyptian legislation advocates that the court issuing the judg
ment is competent according to us own law.

This is a progressive rule in the domain of conflict of juris
diction. contradictory to the usual practice in various countries, 
such as France, Italy, Germany. England, and the U.S.A., that 
subjects the competence ot the court that issued the foreign judg
ment to the rules of conflict of jurisdiction, as stated by the law 
of the country, requested to execute the judgment in its territory.

2. That the summons ot the litigants to attend courts is valid 
and their representation m the lawsuit is proper;

Clause 2 of Article 493 of the Egyptian Code of Procedure 
stipulates as a pierequisitc to issue an exequator for the execution 
of a foreign judgment issued in a foreign country, to prove that the 
litigants were properly and duly summoned and represented in the 
lawsuit, in which the judgment, required to be executed, was passed 
according to the law of that country. The purpose of this prerequi
site is to ensuie that the person against whom the judgment was 
passed, had a fair chance to defend himself.

3. That the judgment is unassailable "final”.
Clause I of Article 493 of the Egyptian Code of Procedure 

stipulates that the foreign judgment for whose execution an exe
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quator is requested, should be unassailable according to the law 
of the court that Issued it, because if the foreign judgment is not 
unassailable it would be subject to annulment by the courts of the 
country that issued, and hence an exequator cannot be issued, 
before the judgment becomes unassailable.

4. That the foreign judgment is not contradictory to any 
judgment already issued by domestic courts. In fact, contradiction 
between the foreign judgment and the domestic judgment is a form 
of contradiction to the public policy of the country to which the 
judge, requested to issue the cxequator, belongs. This is because 
the domestic judgment incorporates the evidence of truth and 
validity, and should be considered as signifying truth and justice. 
Some legislators add another prerequisite that no case on the same 
subject matter and between the same persons, relating to the 
judgment required to be executed, has been instituted in the courts 
of the country to which the judge, requested to issue the cxequator 
belongs (Article 797 of the Italian Code of Procedure). This pre
requisite has been adopted by the draft Rules of the French Special 
International Law. (Article 136).

5. That the judgment shall not involve anything of a nature 
to violate morals and public policy in the U.A.R.

Clause 4, Article 443. stipulates that no order to execute a 
foreign judgment shall be issued except after assuring that it does 
not involve anything of a nature to violate morals and public policy- 
in the U.A.R.

6. That the court issuing the judgment has applied in that 
case Ihe applicable law.

The law does not include this pre-requisite.

Some jurists insist that the court that issued the judgment 
shall have applied the applicable law, according to the rules on 
the conflict of law enacted in the country, requested to execute the 
judgment. But contemporary jurisprudence advocates that the 
court that issued the foreign judgment should have applied the 
proper law, according to the rules on the conflict of laws enacted 
in its country. We arc in favour of the last view.

B. Procedure of the order to execute a domestic judgment

The fulfilment of the previous pre-requisites does not imply 
that the foreign judgment enjoys the force of execution.
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A decision to execute the foreign judgment shall be issued by 
the domestic court. The executor may be requested by a lawsuit 
before the primary court, in whose territorial competence the 
judgment is desired to be executed, following the rules of ordinary 
procedure.
II. The Res Judicata

The foreign judgment may have the res judicata in the terri
tory of Republic when the same pre-requisites and procedure, 
required for the issue of an cxequator. are fulfilled. Yet. jurispru
dence advocates that some foreign judgments passed in matters 
of status and capacity such as divorce, annulment of marriage, 
dissolution or separation, should have res judicata without need 
for the issue of an exequator from domestic jurisdiction, as those 
foreign judgments may have res judicata without need of an exc- 
qualor ând resort to the principle of reciprocity, so long as the 
execution of the judgment does not entail the seizure of money in 
cases of maintenance and alimony, or constraint on persons, in 
cases of custody, provided that the aforementioned external or 
formal pre-requisite are fulfilled.

Rules of International Jurisdiction of Domestic Courts
The rules of international jurisdiction differ from one country 

to another. This difference appears in its widest range between 
the Anglo-American States and the European States and others 
ihat followed their suit. The result of this difference is that a 
country requested to execute a foreign judgment may not grant the 
request.

Article 859- 86" of the Egyptian Code of Procedure and 
Articles 3. 5. 6. 7. 8. 9. 10 of the Syrian Code of Procedure issued 
in 1953 state the rules of international jurisdiction of the courts 
of the U.A.R. in matters of annulment of marriage, divorce, disso
lution of marriage, maintenance and custody as follows:

A. Domestic courts are competent to adjudicate suits 
drought against a national irrespective of his domicile, i.e. whether 
lie is domiciled in the Republic or abroad.

B. Domestic courts arc competent to adjudicate a suit 
m ught against an alien in the following cases:

(a) When the alien defendant has a domicile in the U.A.R.
meaning a place of habitual residence.

(b) When the alien defendant has no domicile in the L.'.A.R
in the following cases:
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(T) When the defendant has no known domicile abroad and 
the petitioner, national or alien, is domiciled in the 
Republic.

fii) When the petitioner, national or alien, is domiciled in the 
Republic and the law that should be applied is the domes
tic law.

(iii) When the suit refutes a marriage contract and the contract 
is required to be endorsed by a national notary.

(tv) When the suit, concerning dissolution of marriage, corporal 
separation (a mensa ot toro) or divorce is brought by a 
wife who lost the nationality of the U.A.R. through 
marriage and is habitually resident in the Republic.

fv) When the suit is brought by a wife, habitually resident in 
the Republic against her husband, who was domiciled in 
it, and he deserted his wife, or made his domicile abroad, 
after the establishment of the grounds for divorce, dissolu
tion or corporal separation, or was deported from the 
Republic.

fvi) When the suit brought by the wife concerns maintenance, 
and the wife is a national or an alien habitually resident 
in the Republic, even if the defendant has a known domi
cile abroad.

C. The courts of the U.A.R. are competent to give orders 
regarding the temporary and provisional measures taken in the 
Republic, even if not competent to adjudicate the original suit, and 
aie also competent to take the necessary temporary or provisionary 
procedures during the hearing of the divorce or separation suit, such 
as permitting the wife to reside in a house agreeable to the two 
parties, or appointed by the judge, or handing over to the wife the 
articles necessary for her personal use, and estimation of a tempo
rary alimony for her.

D. The courts of the U.A.R. are competent to settle any 
primary questions or easual demands, raised during the hearing of 
the original suit, even if such questions and demands do not come 
within their jurisdiction, and are also competent to adjudicate any 
other suit connected with the standing suit, even if not originally 
competent to hear it.

All this is meant to enable the courts to do their duty and to 
ensure the good course of justice.
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E. The courts of the U.A.R. are competent to adjudicate 
suits on the basts of submission to jurisdiction.

II. Comments on the Committee Rapporteur’s 

Recommendations
The U.A.R. Delegation is aware of the difficulty of treating 

the effects of foreign judgments by setting unified rules recognised 
by all participating States, if put in the form of an international 
agreement or national legislation of every Slate.

It is a difficulty felt by all scientific bodies and conferences 
that dealt with this matter. The reason is that the rules of the 
effects of foreign judgments in the State are closely connected with 
the rules of international judicial competence of its courts. These 
last rules differ from one country to another, according to the 
difference in their judicial systems, as aforementioned.

Disputes arise regarding the basis on which the rule of com
petence is laid. e.g. whether it is the mere residence of the defen- 
da::; in the territory of a Slate, or should he be domiciled in it. and 
should competence be based on the nationality of the defendant 
or his domicile or should be based on the nationality of the peti
tioner or his domicile: should the defendant be summoned to court 
while residing in the territory of the State, or is it unnecessary to
dO SO?

If the point of contact could be agreed upon, then the appli
cation of it may lead to different results according to the different 
characterisation accepted by the judges of the different States.

If the domicile is taken as a basis of competence, views about 
the characterisation of domicile may differ from one State to 
another. In some States like France it means the seat of the princi
pal work of the person, while in other States like the U.A.R. and 
Germany it means the habitual residence place of the person. Also, 
the domicile in certain States like the U.A.R. may be numerous or 
non-existant, while in other States like France and the Anglo- 
American States it can never be numerous or non-existent.

Again, could the wife have a domicile other than the joint 
matrimonial residence, or the wife's domicile is the domicile of her 
husband.

Flowe.ver, the definition of the wife's domicile differs accord
ing to whether the law that should be applied decides whether the 
marriage is valid or void, bearing in mind that such a law differs
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from one Stale to another. Sometimes it is the law of the spouse's 
nationality or the law of the domicile of each of them and other 
limes it is the law of the locality where the contract was endorsed. 
This is a question upon which the States could hardly agree, espe
cially if their judicial systems arc different.

Owing to these difficulties the States did not welcome the 
projects prepared by scientific bodies or international conferences, 
aiming at setting unified rules in this respect, except within narrow 
limits, especially the Stales whose judicial systems arc similar like 
those of the Scandinavian Union, or the States whose judicial 
systems are recently developed and have common interests, like 
the Latin South American States.

It is rather difficult for any Stale to leave out the rules of 
international competence in its law. especially if these rules are 
closely connected with the rest of its judicial system, and became 
established by the lapse of time.

Consequently, the U.A.R. Delegation states the following:

First
The Delegation disapproves the recommendations to estab

lish international agreements based on the draft of the rules on 
recognition of foreign judgments in matters of divorce as suggest
ed by “the British Royal Commission on Marriage and Divorce in 
England". Moreover, the Delegation does not accept the draft 
agreement on the recognition of foreign judgments in matters of 
divorce and nullity of marriage, approved by the International Law 
Association in 1947, and the other draft relating to custody.

These drafts dealt with certain rules of international judicial 
competence of the State courts in a manner which is not in con
formity with its rules of our domestic law, and the Delegation shall 
give its final opinion in the light of the discussions that will lake 
place during the Session.

Second
As to the recommendation to adopt the rules mentioned in 

the Draft Convention set by the Expert Committee, formed at the 
request of the Economic and Social Council of the United Nations, 
concerning the recovery abroad of claims for due maintenance, 
and the proposal to insert these rules in the domestic legislation 
of the States participating in the Committee, the U.A.R. Delega
tion believes that the Draft Convention did not deal with the 
manner which defines the court that shall be internationally com-
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potent to settle the claims for due maintenance. If this appoint
ment of the competent court should be left to the “Transmitting 
Agency" in the State where the maintenance claimant is domiciled 
then how could the Agency know which court is competent, 
moreover, what would be the solution if the courts of more than 
one State are competent according to the rule set by each of them.

Added to the difficulty of competence, another difficulty arises 
concerning the procedure of the lawsui^ brought to the court as the 
validity of marriage may be disputed, if there acciued a cause for 
divorce, where the maintenance suit is heard? This dispute may 
oltcn demand the hearing of the litigants and witnesses. Such 
arc matters that rnav not be sufficient to convince the judge to 
resort to the “letters of request" especially if it deemed necessary 
that the witnesses snould face each other.

It also seems, in the matters of maintenance claims, that the 
draft is based on the supposition that the property of the debtor 
is situated in the territory of the State, whose courts are compe
tent to hear the maintenance suit, while this property may very 
probablv be situated in another State. In this ease the problem 
of the enforcement of foreign judgments, which is not treated by 
the draft, may arise.

Lastly
We fear that maintenance claims, in the manner stated by the 

Draft, may be used illicitly as a means to break the rules restrict
ing currency exportation, set by the State required to forward the 
alimony of maintenance, so long as the maintenance claim is recog
nised. or when a passed judgment was executed voluntarily or 
judicially.

The U.A.R. Delegation shall give its final opinion regarding 
this Dralt. in the light of the discussions that shall take place dur
ing the Session.

As a solution to the difficulties of recognising foreign judg
ments in matters of nullity of marriage, divorce, maintenance 
between spouses and custody, the Delegation proposes the follow
ing Draft Convention.



DRAFT AGREEMENT ON THE RECOGNITION AND 
ENFORCEMENT OF FOREIGN JUDGMENTS 

IN MATRIMONIAL MATTERS

Article 1 

Definitions

In applying this Agreement, the following definitions shall be 
taken into consideration:

(a) A foreign judgment means any decision issued by a judi
cial authority in any of the contracting States.

(b) A final judgment means an enforceable judgment which 
is irrefutable by any of the ordinary procedures of refuting judg
ments.

(c) The force of execution of the judgment means its capa
bility of being compulsorily executed.

Article 2

A foreign judgment issued in matters of nullity of marriage, 
dissolution, divorce, maintenance of spouses and custody shall 
enjoy the res judicata, stipulated in the State where it was issued 
within the scope of the res judicata of the judgments issued bv 
courts of the State in whose territory its effects are required to be 
maintained, without need for taking any procedure relative to it.

This judgment shall have the force of execution, enjoyed in 
the State where it was issued, within the scope of the force of 
execution of judgments issued by the courts of the State requested 
to execute it in its territory, after undertaking the procedure 
stipulated by the law of this State.

Article 3

The foreign Judgment shall not have the effects stated in the 
afore-mentioned articles, unless the following conditions have been

APPENDIX V

1. That the judgment is final and issued by a judicial
authority, internationally competent, according to 
its law.

2. That it was Issued according to regular procedures
which enabled the defendant to submit his defence.

3. That it shall not contradict any judgment issued by the
courts ot the State tn whose territory its effects arc 
required to be maintained, and that there is no other 
action between the same parties on the same subject 
matter already standing before these courts and had 
been commenced before filing the suit at the foreign 
court which issued the judgment whose effects are 
required to be maintained.

4. That the judgment does not involve anything of a
nature to violate the public policy of the State in 
whose territory its effects are required to be men- 
tained.

5. That tne court issuing the judgment has applied the
applicable law, according to the rules on conflict of 
laws stated by its law.

Article 4

The law of every contracting State shall determine the compe
tent judicial authority to which the request for the execution of 
the judgment may be submitted, the procedures to be followed in 
its adjudication and the means of refuting the judgment relative to it.

Article 5

The competent judicial authority, requested to maintain the 
res judicam of the judgment, or issue a decision for its enforce
ment. shall not be allowed to investigate the subject matter settled 
by the judgment.

Article
When there arc two foreign judgments or more, the enccrs 

stated m article 2, shall pertain to the judgment which was issued 
by a competent court, according to a rule set by its law, in closer 
a reement with the rules of international competence stipulated 
by the law of the State in whose territory the effects are required 
to be maintained.

Article 7
n hv the follow.ng

Kequests for execution should be supp 
locum ents:

.. nf the Judgment desired to be
(1) A certified true^ coP^cnticated by ^ competent

execu e , , ac heine executory.
authority
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The original summons of service of the text of the 
judgment desired to be executed, or an official certi
ficate to the effect that the text of the judgment iiad 
been served.

A certificate from the competent authority to the effect 
that the judgment desired to be executed, is final 
and executory.

(4) A certificate that the parties were duly summoned to 
appear before the competent authority, in case the 
judgment, desired to be executed, was in default.


