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INTRODUCTORY NOTE
jjstahlishmenl and Functions of the Committee

The Asian Legal Consultative Committee, as it was originally 
called, was constituted by the governments of Burma, Ceylon, 
India, Indonesia, Iraq, Japan and Syria as from the 15th November 
1056, to serve as an Advisory Body of Legal Experts, to deal with 
problems that may be referred to it, and to help in the exchange 
of views and information on matters of common concern between 
the participating countries. In response to a suggestion made 
by the Prime Minister of India, which was accepted by all the 
participating countries in the Asian Legal Consultative Committee, 
the Statutes of the Committee were amended with effect from 
the 19th April 1958, so as to include participation of countries in 
the African continent. Consequent upon this change in the 
Statutes, the name of the Committee was altered, and it was 
renamed as the Asian-African Legal Consultative Committee. 
Membership of the Committee is open to the countries in the 
Asian and African continents in accordance with the provisions 
of its Statutes.

The United Arab Republic upon its formation by the merger 
°f Egypt and Syria became an original participating country in 
the Committee in the place of Syria. Sudan was admitted to the 
( "mmittee with effect from the 1st October 1958, Pakistan from 
Ihe 1st January 1959, Morocco from the 24th February 1961, 
Thailand from the 6th December 1961, and Ghana from the 28tli 
October 1963.

The Committee is governed in all matters by its Statutes 
ai'd the Statutory Rules. Its functions as set out in Article 3 of 
Oic Statutes are:

(a) Examination of questions that are under consideration 
by the International Law Commission, and to 
arrange for the views of the Committee to be placed 
before the said Commission ; to consider the reports 
of the Commission and to make recommendations 
thereon to the governments of the participating 
countries;

(■') Consideration of legal problems that may be referred 
to the Committee by any of the participating



countries and to make such recommendations to 
governments as may he thought fit ;

(e) Exchange of views and information on legal matters 
of common concern ; and

(d) To communicate with the consent of the governments 
of the participating countries, the points of view 
of the Committee on international legal problems 
referred to it, to the United Nations, other insti
tutions and international organisations.

The Committee normally méets once annually by rotation 
in the countries participating in the Committee. Its first Session 
was held in New Delhi, the second in Cairo, the third in Colombo, 
the fourth in Tokyo, the fifth in Rangoon and the sixth in Cairo. 
The Committee has a permanent secretariat, in New Delhi for 
the conduct of its day-to-day work. A section of the Secretariat 
is charged with the collection of material and preparation of 
background paper's for assisting the Committee in its delibera
tions during the sessions. The Committee functions in all matters 
tlirough its Secretary who acts in consultation with the Liaison 
Officers appointed by each of the participating countries. The 
Liaison Officers normally meet once a month or as often as 
nccessarv.

Office Bearers of the 
Committee and its Secretariat

The Committee during its First Session elected the Member 
for Burma, Hon’ble Chief Justice U Myixt Theik, and the 
Member for Indonesia, Hon’ble Chief .Justice Dr. Wirjono 
Prodjodikoro respectively as President and Vice-President of 
the Committee for the year 1957-58. During the Second Session, 
the Committee elected the Member for the United Arab Republic. 
H. E. Mr. Abdel Aziz Mohamed, President of the Cour de Cassa
tion, as President and the Member for Ceylon, Hon’blo Chief 
Justice Mr. H.H. Basnayake as Vice-President of the Committee 
for the year 1958-59. At its Third Session, the Member for Ceylon, 
Hon’ble Chief Justice Mr. H. H. Basnayvake was elected as 
President and Chaudhuri Nazir Ahmed Khax. Attorney-General 
of Pakistan, was elected as Vice-President of the Committee. At 
its Fourth Session, the Member for Japan, Dr. KeNzo fTAKAYAXAGi.

[>,• aident, Cabinet Commission on Constitutional Reforms, was 
elected a11 President and Hon’ble Dr. Wirjoxo Prodjodikoro, 
rliiof Justice of the Republic of Indonesia, as Vice-President of 
,1m Committee. At its Fifth Session, the Member for India, 
ffou’ble Mr. M. C. Setalvad, Attorney-General of India, was 
elected as President and Hon’ble Mr. A. T. M. Mustafa, Minister 
for Law of the Government of East Pakistan, was elected as Vice
president of the Committee. At the Sixth Session of the Commi- 
ti the Committee elected the Member for U. A. R., Mr. Hafez 
S a BEK, Ex. President of the Court of Cassation. Cairo, as President 
and the Member for Ghana, Mr. J. K. Abensetts, Solicitor- 
General of Ghana, as Vice-President of the Committee.

The Committee at its First Session decided to locate its 
Permanent Secretariat at New Delhi (India). The Committee 
also decided during its First, Second, Fourth and Sixth Sessions 
( hat Mr. B. Sex, Hon. Legal Adviser to the Ministry of External 
Affairs, Government of India, should perform the functions of 
the Secretary to the Committee.

Co-operation with other Organizations
The Committee maintains close contacts with and receives 

published documents from the United Nations, the Specialised 
Agencies, the International Law Commission, the Organisation 
'd American States, the Arab League and the International 
Institute for Unification of Private Law. The Committee is em
powered under its Statutory Rules to admit to its sessions 
Observers from international and regional inter-governmental 
organisations. The International Law Commission was represent- 

^ ^ Committee’s Fourth, Fifth and Sixth Sessions respectively 
V. Garcia-Amador, Dr. Radhabixod Pal, and 

‘ ■ Eduardo Jimexez de Arechaga, Chairman of the Inter-
ational Law Commission. The Secretary-General of the United 

was represented at the Committee’s Fifth Session by 
g*' Oscar Schaohter of the U.N. Secretariat and at the Sixth 
Iiifn °n ^ ^lUIS Moreno Verdin, Director of the U.N. 
pt). rma**on Centre, Cairo. At the Sixth Session, the Office of the 
tion ^aC°ns High Commissioner for Refugees and the Organisa
is jj.° -American States were also represented respectively’ by’

' ^>Bl5rcE Sadruddin Agha Khan and Dr. F. V. Garcia-
'•mADqi» .i t

1 t no capacity of Observers. The Arab League also sent



representatives at the Committee’s Second, Fifth and Sixth 
Sessions. The Committee sends Observers to the sessions of 
the International Law Commission in response to a standing 
invitation extended to it by the Commission. The Committee 
also sends observers to international conferences convened by 
the United Nations to discuss legal problems. At the Sixth 
Session the Committee took a decision to extend standing invita
tions to the Legal Counsel of the United Nations, the International 
Law Commission, the League of Arab States, the Organisation of 
African Unity and the Organisation of American States to be re
presented by Observers at future sessions of the Committee. In 
addition, the Secretary has the discretion to invite any agency 
of the United Nations to attend the sessions of the Committee 
having regard to the agenda of the particular session.

The governments of the participating countries in the Commi
ttee originally referred ten problems for the consideration of the 
Committee. These were :

Functions, Privileges and Immunities of Diplomatic 
Envoys of Agents including questions regarding 
enactment of legislation to provide for Diplomatic 
Immunities (Referred by India and Japan);

Principles for extradition of offenders taking refuge 
in the territory of another State including ques
tions relating to desirability of conclusion of 
extradition treaties and simplification of the 
procedure for extradition (Referred by Burma 
and India);

Law relating to the Regime of the High Seas including 
questions relating to the Rights to Sea-bed and 
Subsoil in the Open Sea (Referred by Ceylon and 
India) ;

Status of Aliens including questions of Responsibility 
of States regarding Treatment of Foreign Nationals 
(Referred by Japan);

Restrictions on Immunity of States in respect of 
Commercial Transactions entered into by or on 
behalf of States and by State Trading Corporations 
(Referred by India);

(iii)

(iv)

(v)

(vii) Questions relating to Dual Citizenship (Referred by 
Burma) ;

(viii) Ionospheric Sovereignty (Referred by India);
(ix) Questions relating to Reciprocal Enforcement of

Foreign Judgments in Matrimonial Matters 
(Referred by Ceylon); and

(x) Questions relating to Free Legal Aid (Referred by
Ceylon).

First Session: During the First Session held in New Delhi, 
the Committee discussed and drew up reports for submission to 
the governments of the participating countries on three of the 
subjects, viz., Diplomatic Immunities, Principles of Extradition, 
and Immunity of States. The subjects were, however, carried 
forward for further considertion at the next session.

Second Session: During the Second Session held in Cairo, 
the Committee had before it five main subjects for consideration, 
viz., Diplomatic Immunities, Principles of Extradition, Immunity 
of States in respect of Commercial Transactions, Dual Nationality 
and Status of Aliens. It also discussed briefly the questions 
relating to Free Legal Aid and Reciprocal Enforcement of Foreign 
Judgments in Matrimonial Matters. The Committee also generally 
considered the Reports of the 9th and 10th Sessions of the Inter
national Law Commission.

The Committee finalised its Reports on Diplomatic Immunities 
and on Immunity of States in respect of Commercial Transactions. 
These Reports were submitted to the Governments of the parti
cipating countries. Final conclusions were not reached on the 
other subjects discussed at this Session.

Third Session : The Committee at its Third Session held in 
Colombo considered the comments of the governments on its 
Reports on Functions, Privileges and Immunities of Diplomatic 
Envoys, and Immunity of States in respect of Commercial Transac
tions, which the Committee had finalised during its Second Session 

^a’r°. The Committee affirmed the view it had taken in its 
Port with regard to restrictions on Immunity of States in respect
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of Commercial Transactions. It, however, made certain changes 
in its Report on Diplomatic Immunities in the light of the comments 
received from the governments of the participating countries. 
This Report was later placed before the U.N. Conference of 
Plenipotentiaries on Diplomatic Relations.

The Committee gave detailed consideration to the subjects 
of Status of Aliens and Extradition on which it was able to draw 
up provisionally the principles governing the subjects in the form 
of Draft Articles. The Committee discussed the subject of Stat us of 
Aliens, which had been referred to it by the Government of Japan, on 
the basis of a memorandum presented to it by the Committee’s 
Secretariat and information supplied by the governments of the 
participating countries regarding their laws and State practice 
with regard to entry, treatment and deportation of foreigners. 
The discussions on Extradition were based on the draft of a multi
lateral convention presented by the Government of the United 
Arab Republic and a memorandum submitted by the Committee’s 
Secretariat. The Provisional Recommendations of the Committee 
on these two subjects were submitted to the governments of the 
participating countries for their comments.

The Committee also generally considered questions relating 
to Dual Nationality and the recommendations of the International 
Law Commission on Arbitral Procedure. The Committee decided 
to take up at its next session the question of Legality of Nuclear 
Tests and the legal aspects of certain economic matters, namely 
Conflict of Laws in respect of International Sales, and Relief 
against Double Taxation.

Fourth Session : The Fourth Session of the Committee was 
held in Tokyo from loth to 23th February 1961. The Committee 
at this Session discussed in detail the subjects of Extradition and 
Status of Aliens on the basis of the Draft Articles as provisionally 
drawn up by the Committee at its Third Session. The Commi
ttee revised the drafts on the subjects in the light of the comments 
made by the Delegations present at the session and adopted its 
Final Reports for submission to the governments of the participat
ing countries.

The subject relating to Diplomatic Protection of Citizens 
Abroad and State Responsibility for Maltreatment of Aliens was

,-deo ge- 
statement m

nerally considered by the Committee. It took note of the
ide at this session by Dit. F. V. Gakcia-Ajiadoh, 

ial Rapporteur of the International Law Commission on StateSpec.. . - . .
Responsibility and decided to take up the subject for discussion
Jlt lt.; next session.

The Committee also gave special attention to the question 
of Legality of Nuclear Tests. It considered the subject on the 
basis of the Report prepared by the Secretariat, and the Delegates 
of the participating countries of the Committee made statements 
,,n the question of Legality of Nuclear Tests indicating the scope 
of the subject under consideration of this Committee and the basic 
principles on which further material needed to be collected. After 
a general discussion on the subject the Committee unanimously 
decided that the consideration of this subject was a matter of 
ii(most urgency and should, therefore, be placed as the first item 
on the agenda of the Fifth Session.

The Committee also considered the Report of the Secretariat 
on the work done by the International Law Commission at its 
Twelfth Session and took note of the statement made by the 
Observer on behalf of the International Law Commission.

The Committee considered the subjects relating to Free Legal 
Aid and Recognition of Foreign Decrees in Matrimonial Matters, 
and it decided to publish the Reports of the Rapporteur on both 
these subjects to be presented to the governments of the participa
ting countries.

The Committee also generally discussed other subjects on 
the agenda, viz. Arbitral Procedure, Conflict of Laws with regard 
t'> International Sales and Purchases, Laws relating to Avoidance 
of Double Taxation and Dual Nationality. The Committee decided 
to include all these subjects in the agenda of its Fifth Session.

Fifth Session: The Fifth Session of the Committee \sas held
in Rangoon from 17th to 30th January 1962. The Committee 
n-f this session discussed in detail the subjects of Dual Nationality 
and Legality of Nuclear Tests. The subject of Dual Nationality 
a as considered on the basis of a Draft Agreement presented by 
the Delegation of the United Arab Republic.



The Committee drew up a set of Draft Articles embodying 
the principles relating to elimination or reduction of dual or 
multiple nationality. It was decided that the Draft Articles should 
be submitted to the governments of the participating countries for 
comments and that the subject should be placed before the next 
session of the Committee for fuller consideration in the light of 
the comments received from the governments.

The Committee discussed the subject of Legality of Nuclear 
Tests on the basis of the materials on scientific .and legal aspects 
of nuclear tests collected by the Secretariat of the Committee. 
The Committee heard the viewpoints and expressions of opinion 
on the various topics on the subject from the Delegations of Burma, 
Ceylon, India, Indonesia, Japan, Pakistan. Thailand and the 
United Arab Republic. The governments of Japan and the 
United Arab Republic also submitted written memoranda on the 
subject. On the basis of these discussions, the Secretary of the 
Committee drew up a Draft Report on the subject for considera
tion of the Committee. After a general discussion, the Committee 
decided that the Secretariat should submit the Draft Report to 
the governments of the participating countries for their comments 
and that the subject should be placed before the next session of 
the Committee as a priority item on the agenda.

The Committee at this session also considered certain proposals 
line revision of the Statutes of this Committee. A Sub-rcL.'W111 *o

Committee consisting of one representative from each Delegation 
nt into the matter in some detail and the recommendations of 

this Sub-Committee were accepted by the Committee. It was 
recommended that Articles 1, 3(a) and 3(c) should be amended 
and ihat a new Article, 2(a), should be introduced to provide for 
Associate Membership of the Committee under certain conditions, 
ft was also recommended that certain consequential changes be 
made in the Statutory Rules of the Committee.

Sixth Session : The Sixth Session of the Committee was held
in Cairo from 2-fth February to 6th March 1064.

At this Session, the Committee finalised its recommendations 
on the subjects of Dual Nationality and Legality of Nuclear Tests. 
It also discussed the subjects of Rights of Refugees and U.N. Charter 
from the Asian-African Viewpoint, which were referred by the 
Government of U.A.R. The questions relating to Reciprocal 
enforcement of Judgments, Service of Process and Recording of 
Evidence in Civil and Criminal Cases, referred by the Government 
of Ceylon were considered by a Sub-Committee appointed at the 
Session.

The Committee also considered the subject of Arbitral 
Procedure and the Report of the Secretariat on the work done by 
the International Law Commission at its Thirteenth Session. The 
Committee decided that a report should be drawn up on Arbitral 
Procedure incorporating the views expressed by the various 
Delegations. The Committee also took note of the work done 
by the International Law Commission at its Thirteenth Session 
and expressed its appreciation of the very valuable services ren
dered by the distinguished Member for the United Arab Republic 
in representing the Committee as an Observer at that session. The 
Committee generally discussed the subject of Consular Intercourse 
and Immunities and decided to request the governments of the 
participating countries to transmit their comments on the Draft 
Articles, prepared by the Commission, to the Secretariat of the
Committee. It was further decided that the Secretariat should 
prepare a report on the basis of these comments which should be 
considered as a priority item at the next session of the Committee.

The subject of Dual Nationality was discussed at this Session 
on the basis of the Preliminary Report adopted at the Fifth Session 
and the comments received thereon from the delegates. The 
Committee drew up and adopted its Final Report containing Model 
Rules embodying Principles relating to Elimination or Reduction 
of Dual or Multiple Nationality which it decided to submit to the 
1 ■overnment of Burma, which had referred the subject for consi
deration, and to the governments of the other participating
countries.

The question of Legality of Nuclear Tests, which was under 
' ' *n dderation of the Committee since the Fourth Session, was 
finalised at this Session taking into account the Draft Report 
Presented bv the Secretary at the Fifth Session and the comments 
ttnd memoranda received from the member governments thereon. 
4'a® Committee was able to adopt its conclusions on the subject 
Unanimously.
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The Committee also considered certain questions relating to 
the recently concluded Vienna Conventions, viz. Vienna Conten
tion on Diplomatic Relations 1961, Vienna Convention on Consular 
Relations 1963. and Vienna Convention on Nuclear Damage 1963, 
and took note of the Report on the Work Done by the international 
Law Commission at its Fifteenth Session submitted to it by Dr.. 
H. W. Tambiah who had represented the Committee as an obser
ver at that Session.

The subjects which the Committee has been able to finalise 
so far are Diplomatic Immunities and Privileges, Immunity of 
States with regard to Commercial Transactions, Legal Aid, Re
ciprocal Enforcement of Judgments in Matrimonial Matters, 
Extradition, Status of Aliens, Dual Nationality and Legality of 
Nuclear Tests. The Committee has also finalised the provisions 
with regard to its privileges and immunities as an international 
organisation which have now been submitted to the Governments 
of Member States for implementation.

The Committee has made considerable progress on Diplomatic 
Protection and State Responsibility, Double Taxation, Lavs 
relating to International Sales and Purchases, Reciprocal Enforce
ment of Judgments, Rights of Refugees and U.N. Charter from 
Asian-African Viewpoint. The Committee has also before it for 
consideration several of the other subjects including Law of the 
Territorial Sea, Law of Outer Space, Law of Treaties, Accessions 
to General Multilateral Treaties concluded under the auspices of 
the League of Nations and State Succession. It is also under
taking a publication of the Constitutions of Asian African Coun
tries as also a digest of important decisions of the municipal courts 
of these countries on international legal questions. The Committee 
is also contemplating publication of its studies on International 
Economic Law, namely fl) Laws and Regulations relating to 
Export and Import Trade in the Member Countries, (2) Laws 
and Regulations relating to Control on Industry in the Member 
Countries and (3) Investment Laws and Regulations in the Member 
Countries.

/. Delegates of the Participating Countries 
and Observers Present at the Session

BURMA

cUYLON
Member and Leader 
of the Delegation

Adviser

Adviser

GHANA
Member and Loader 
of the Delegation :

Alternate Member I

Adviser

INDIA
Member and Leadci 
of the Delegat ion

Alternate Member 
and Deputy Leader

Adviser

N ot Represented

Hon. H. W. Tambiah,
Judge, Supreme Court of Ceylon. 
Mb. H. L. de Silva,
Crown Counsel.
Mb. C. F. Amebasimhie, 
Lecturer in Law,
University of Ceylon.

Me. J. K. Abensetts, 
Solicitor-General.
Mb. Osei Tutu,
Director,
Legal and Consular Department, 
Ministry of Foreign Affairs, 
Accra.
Mb. Oï’osu Amah,
Lecturer in Law,
University of Ghana .

Mb. C. K. Dafhtabv, 
Attorney-General for India.

Mb. B. N. Lokue,
Secretary to the Government of India, 
Ministry of Law.
De. Nagendba Siegh,
Additional Secretary to the 
Government of India,
Ministry of Transport.



Mb. G. A. Shah,
Joint Secretary to the Government of 
India, Ministry of Law.
13k. K. Krishna Rao,
Director,
Legal and Treaties Division,
Ministry of External Affairs.
Mb. J. Abraham,
Counsellor, Indian Embassy,

INDONESIA
Member and Leader
of the Delegation Mr. Nugroho,

Chief of Directorate for 
United Nations Affairs,
Department of Foreign Affairs.
Dr. Hasjim Djalal,
Chief of the International Law Division, 
Department of Foreign Affairs.
Mr. Mardanoes,
Embassy of Indonesia, Cairo.

IRAQ
Member and Leader
of the Delegation

Alternate Member

Ad vis

Dr. Hasan Al-Rawi, 
Director-General,
Legal Department,
Ministry of Foreign Affairs.
Mr. Dhia Sheet Khattab, 
Judge, Conr de Cassation, Iraq.
Mb. Abdul Hussain Al-Jamali, 
First Secretary,
Ministry of Foreign Affairs.

JAPAN
jlcmber and Leader 
of the Delegat ion

Alternate Member

Adviser

Adviser

: Dr. Kenzo Takayanagi, 
President of the Cabinet 
Commission on Constitution. 
Government of Japan.

: Dr. Kumao Nishimura.
Member of the Atomic Energy
Commission.

: Mr. Mitsuhiko Hazumi. 
Second Secretary,
Embassy of Japan, Cairo.

: Mr. Chusei Yamada,
Second Secretary,
Embassy of Japan, New Delhi

PAKISTAN

THAILAND 
Member and Leader 
of the Delegation

Alternate Member

UNITED ARAB 
REPUBLIC 

Member and Leader 
of the Delegation,

Alternate Member 
and Deputy Leader

Adviser

Adviser

Not Represented

Dr. Sompong Sucharitkul. 
Ministry of Foreign Affairs. 
Government of Thailand.
Dr. Sudhee Pbasasvinichat. 
Ministry of Foreign Affairs. 
Gnv^minonf of Thailand.

Mr. Hafez Saber.
Ex-President of the Court of Cassation

Mb. Mohamed Abdel Salam, 
Attorney-General of U.A.R.
Mr, Adel Younis,
Judge of the Court of Cassation.
Dr. Ezzeddin Abdalla,
Dean of the Faculty of Law, 
Ein Shams University.
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Dr. Gaber Gaad Abdel Rahman. 
Dean of the Faculty of Lav,
Cairo University.
Dr. Hamed Sultan,
Professor, Faculty of Lav.
Cairo University.
Mr. Saad El-Dix Atia,
Chief, Legislative Department. 
Ministry of Justice.
Mr. Omar El-Sherief,
Councillor of the State Council.
Mr. Abdel Aziz El-Shorbagy, 
Dean of the Bar Associa tion.
Dr. Mohamed Hafez Ghanem. 
Professor, Faculty of Lav,
Ein Shams University.

Mr. B. Sex.
Senior Advocate of the Supreme Court 
of India and Hony. Legal Adviser. 
Ministry of External Affairs, 
Government of India.

OBSERVERS

Mr. Hassan Hachach.
Embassy of Lebanon, Cairo.

. Hon ble Mr. Roland Barnes,
Assistant Attorney-General of Liberia.

Mr. Khalil Gouro,
Charge d’Affaires,
Embassy of Mali, Cairo.

Mr. 0. 0. Omolulu,
Solicitor-General of the Federation of 
Nigeria and Permanent Secretary, 
Ministry of Justice.

philipP*»'’*

\rah L- nqnp

1 nternational Lav 
Commission

United Nation*

United Nations OJJic 
of theHighCommistwnrv
for Refugees

Pun American Uni

Mr. Froilan M. Maglaya,
Embassy of the Philippines. Cairo.

Mr. Oxi Abdel Hadi,
Chief of the Permanent Legal Committee. 
Mr. Mamduh Azam.
Chief of Legal Section.
Mr. Saad Abdel Salam 
Mr. Mustapha El Alfy,
Attache.
Mr. Sharaf El Din Abdalla,
Attache.

Mr. Eduardo Jimenez de Arechaga, 
Chairman, International Law 
Commission.

Me. Luis Moreno Verdin.
Director of the United Nations Infor
mation Centre. Cairo.

H.H. Fringe Sadruddin Aga Khan, 
U.N. Deputy High Commissioner for 
Refugees.
De. E. Jahx,
Chief of UNHCR Legal Section.
Mr. Omar Sharaf.
Acting Representative of UNHCR 
in Cairo.

Mr. F. V. Garcia-Amador,
Director,
Department of Legal Affairs,
Pan American Union.



CONFERENCE ORGA N IS AT ION

Head of Organisation 

Conference Officer

Liaison i

Me. Mohammed Abdel Salam, 
Attorney-General of the U. A.R.

Me. Mohammed Hassan,
District Attorney, 
Attorney-General’s Office,
U. A.R.

Me. Samih A. F. Sadek,
Second Secretary,
Ministry of Foreign Affairs, Cairo.

LIAISON officers of the participating
' COUNTRIES ON THE COMMITTEE*

Jtnrmn

< U i/l mi

Ghana

India

Indonesia

Iraq

J npnn

Pokinttin

8 °n ^^OcTolinr T 00i.

U Ba Madng,
First (Secretary.
Embassy of Burma.
New Delhi.

Mr. I. B. Fonseka, 
Counsellor,
Ceylon High Commission, 
New Delhi.

Me. J. Owdsu-Akyeampong, 
Counsellor,
High Commission for Ghana, 
New Delhi.

Me. J. C. Ajmani,
Deputy Secretary,
Ministry of External Affairs, 
Government of India,
New Delhi.

Mr. Husni Thambin Pane. 
First Secretary,
Embassy of Indonesia.
New Delhi. (Acting)

Mr. Ahmad Al-Farisi. 
Counsellor,
Embassy of Iraq,
New Delhi.

Me. S. Tnaetani,
Minister,
Embassy of Japan,
New Delhi.

Mb. M. Rahman,
Deputy High Commissioner. 
Pakistan High Commission, 
New Delhi.



II. AGENDA OF THE SESSION

j \dministrative and Organisational Matters 

1 Adoption of the Agenda.

2. Election of the President and Vice-President of the 
Session.

3. Admission of new members in the Committee.

4. Admission of Observers to the Session,

o. Consideration of the Secretary’s Report.

6. Further consideration of the Draft Articles on Immu
nities and Privileges of the Committee.

7. Appointment of the Secretary of the Committee.

8. Consideration of the Committee’s programme of work 
for 1964-65.

9. Consideration of the question of printing and publica
tion of the proceedings of the Sixth Session of the 
Committee and other publications.

10. Consideration of the question of the Committee’s staff 
structure for the term 1964-66.

11. Co-operation with other organisations.

12. Date and place of the Seventh Session.

Matters arising out of the Work Done by the Inter
national Law Commission under Article 3(a) of the 
Statutes.

1 • Consideration of the Report of the Fifteenth Session of 
the International Lmo Commission.

2- Law of Treaties.
■j* j. r

Matters Referred to the Committee by the Govern
ments of the Participating Countries under Article 
•*(h) of the Statutes.



n.

S/atus of Aliens (Referred by the Government of Japan)— 
(a) Diplomatic Protection of Aliens bv their Home 
States and, (b) Responsibility of States arising out of 
Maltreatment of Aliens.

Dual Nationality (Referred by the Government of 
Burma)—Consideration of the Committee’s Report 
adopted at the Fifth Session.

United Nations Charter from the view of the Asian - 
African countries (Referred by the Government of the 
United Arab Republic)—for preliminary discussion.

1. The Rights of the Refugees (Referred by the Government 
of the United Arab Republic)—for preliminary dis
cussion.

• >. Law of the Territorial Sea (Referred by the Government 
of United Arab Republic).

fi. Consideration of (a) the Vi nva Convention on Diplo
matic Relations 1901. (b) the Vienna Convention on
Consular Relations 1903, (o) the Vienna Convention on 
Civil Liability for Nuclear Damage 1903 (Referred by 
the Government of India).

7. Enforcement of Judgments, the Service of Process and 
the Recording of Evidence among Stales both in civil and 
criminal cases (Referred by the Government of Ceylon).

Matters of common concern taken up by the Committee 
under Article 3(e) of the Statutes.

1. Legality of Nuclear Tests (Adopted by the Committee 
at the suggestion of the Government of India).

2. Relief against Double Taxation (Referred by the Govern
ment of India).
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INTRODUCTORY NOTE
At fclio b’irst Session of this Committee held in New Delhi,

■ x April 1957, opinions were expressed that the Committee as an 
Inter-Governmental Organisation should have certain immunities 
and privileges in the territories of the participating States. It

also felt that the representatives of the member States attend
ing the Sessions of the Committee as well as the Committee’s 
Secretary and the members of the Secretariat should enjoy the 
immunities and privileges admissible to the participants in the 
meetings of the other international organisations and members 
0f their Secretariat. The Committee accordingly directed its 
Secretariat to prepare the background material in this connection 
for consideration at its Second Session.

At its Second Session held in Cairo, in October 1958, the 
Committee provisionally drew up a set of Draft Articles on the 
subject which were submitted to the Governments of the member 
States for comments. As some of the Governments expressed the 
view that the immunities and privileges in the Cairo draft went in 
certain respects beyond those that are normally given to similar 
Inter-Governmental Organisations, the Committee at its Fifth 
Session held in Rangoon in 1962 appointed a Sub-Committee to 
prepare an alternative draft for consideration of the Committee. 
The draft prepared by the Sub-Committee was transmitted to the 
Governments of the participating countries for their comments. 
The provisions of the draft were acceptable to the Governments 
of India, Pakistan, Burma, Ceylon and Iraq whilst Japan, Indonesia 
and the United Arab Republic suggested certain changes.

The Committee at its Sixth Session considered the draft pre
pared by the Sub-Committee appointed at its Fifth Session in the 
light of the comments made by the Governments. The Committee 
"'as able to finalise the provisions on the subject and has recommend
ed to the Governments that they be implemented by taking 
appropriate measures.



IMMUNITIES AND PRIVILEGES OF 
THE ASIAN-AFRICAN LEGAL CONSULTATIVE 

COMMITTEE AS ADOPTED BY THE COMMITTEE 
AT ITS SIXTH SESSION

riCLE I

Privileges and immunities arc accorded under this Instrument 
not to benefit individuals, but to ensure the efficient performance 
of the functions of the Committee. Consequently, the Committee 
and the participating Governments have not only the right but also 
a duty to waive the immunity in any ease where in their opinion 
the immunity would impede the course of justice and where it can 
be waived without prejudice to the purpose for which the immunity 
is accorded.

Article II 
J uridical Personality

The Committee shall possess juridical personality and shall 
have the capacity to contract, to acquire and dispose of immoveable 
and moveable property and to institute legal proceedings in 
its name.

Article III 
Properly, Funds and Assets

(a) The Committee, its property and assets, wherever located 
and by whomsoever held, shall enjoy immunity from every form 
of legal process, except insofar as in any particular case the Commi
ttee has expressly waived its immunity. It is, however, understood, 
that no waiver of immunity shall extend to any measure of execu
tion.

(b) The Committee, its property and assets as also its 
archives shall be inviolable and shall be immune from search, 
requisition, confiscation, expropriation and any other form of 
interference whether by executive, administrative, juridical or 
legislative action in any of the participating countries. The premises 
occupied by the Committee for its Secretariat shall be liken ise 
inviolable and immune from search provided the said premises are 
solely used for the purposes of the Committee.

Th(, Committee shall be immune irorn rue reS........
. t() exchange control in the matter of holding or transfer

^’"ful from one participating country to another. In excron, 
""b right, the Committee shall pay due regard to any represen- 

made bv tire Government of any participating countrj,
, it is considered that effect can be given to such rcprescu- 

,r without detriment to the interests of the Committee. 
Litmus ^ Committca shall not take out of any participating
country more than what the Committee has brought m.

Mi The Committee, its assets, income and other l^’pmty 
( ) .d or occupied by it, shall be exempt from all direct

it is understood, however, that the Committee will not 
- ...i.: .u :.i fiwu- no more than charges
claim exemption from taxe
for public utility services.

whether owne< 
taxes;

(e) The, Committee shall be exempt from payment of customs
Ort,» .1,0 prohibitions ami restrictions on imports anti exports 
of articles or publications imported or ex—*
use.

ported by it for its official 
It is understood that articles imported under such exemption 

avili not bo sold in the conntr, to n'bieb they .re 
under such renditions .» h.ve boon agreed u|>o» «■ h ‘hl °»
„,„t of that country, «bid, in any case shall not exceed those 
extended to similar inter-governmental organisations.

Art

Facilities in respect of Communications

hi) The Committee and its Secretariat shall enjoy m each of 
the participating countries freedom of communication and no 
censorship shall be applied to the official correspondence o ho 
Committee certified »« such and bearing the official seal oi th 

Committee.

(b) Nothing in this article shall be construe! to pux uc c 
1 he adoption of appropriate security precautions to be < e ernum 
by agreement between the participating Government, an
Committee.1

1 The Dolegutu of Indonesia reserved his position on Article IV(b).



Article V

Representatives of the Participating Countries.
Observers and the Secretary of the Committee

1. Representatives of the participating countries designated 
as Members, Alternate Members and Advisers as also Observers 
and the Secretary or the Acting Secretary of the Committee shall, 
during their stay in the count ry in which the Session of the Commi
ttee is held and also during their journey to and from that country, 
enjoy the following:—

(a)

(b)

(c)

(à)

(e)

(f)

(g)

Immunity from personal arrest or detention and from 
seizure of the personal baggage and immunity from 
legal procedure in respect of words spoken or written 
and all acts done by them in their official capacity;
Inviolability of all papers and documents;
The fight to receive papers or correspondence in sealed 
covers ;
Exemption in respect of themselves and their spouses 
from immigration restrictions, aliens registration or 
national service obligations in the country in which the 
Session of the Committee is held and in the participat
ing countries through which they are in transit for the 
purpose of attending the Session of the Committee;
The same facilities in respect of currency or exchange 
restrictions as are accorded to temporary diplomatic 
missions ;
The same immunities and privileges in respect of their 
personal baggage as are accorded to diplomatic agents. 
The words ‘personal baggage’ in this section shall not 
be interpreted to include an automobile and other means 
of transportation. Personal baggage shall not, how
ever, be sold in the country in which the Session of the 
Committee is held without an express authorisation from 
the Government of that country;
Such other privileges and immunities and facilities 
not inconsistent with the foregoing as the diplomatic 
agents enjoy, except that they shall have no right to 
claim exemption from customs duties on goods imported

(otherwise than as part of their personal baggage) or 
from excise duties or sales-taxes;

provided always that the immunities specified in the foregoing 
lauses can be waived in any individual casein regard to a member 

of the delegation, by the Government of the participating country 
which the individual represents.

2. The provisions of Article V are not applicable as between 
a representative and the authorities of the country of which lie is 
a national or of which he is or has been the representative.

3. Where the incidence of any form of taxation depends upon 
residence, the periods, during which the representatives of participat
ing countries to the Committee and to conferences convened by the 
Committee are present in a participating country for the discharge 
of their duties, shall not be considered as periods of their residence.

Article VI

Officials of the Secretariat

1. Officials of the Committee shall:
(a) Be immune from legal process in respect of words 

spoken or written and all acts performed by them in 
their official capacity;

(b) Enjoy the same exemptions from taxation in respect 
of the salaries and emoluments paid to them by the 
Committee and on the same conditions as are enjoyed 
by officials of the United Nations.

(c.) Be immune, together with their spouses and relatives 
dependent on them, from immigration restrictions and 
aliens registration;

(d) Be accorded the same privileges in respect of exchange 
facilities as are accorded to officials of comparable rank 
of diplomatic missions;

(e) Be given, together with their spouses and relatives 
dependent on them, the same repatriation facilities 
in time of international crises as officials of comparable 
rank of diplomatic missions;
Have the right to import free of duty furniture and



effects within one year of the time when they first take 
up their posts in the country in question ; the term 
“effects” in this section shall not he interpreted to 
include an automobile or other means of transporta
tion ;

(g) Be exempt from national service obligations.

'J. The immunities and privileges except those specified in 
clause 1(a) above shall not be applicable to the nationals of the 
country in question unless expressly extended by the participating 
country.

3. The Secretary of the Committee, with the approval of 
the Committee, shall communicate to the Governments of parti
cipating countries the categories of the officials to whom the pro
visions of this Article shall apply.

4. The immunities specified in the foregoing clauses can be 
waived in any individual ease, in regard to an official of the Secre
tariat by the Secretary of the Committee, and in ease of the Secretary, 
by the Committee itself. 5

5. The Committee shall cooperate at all times with the 
appropriate authorities of participating countries to facilitate the 
proper administration of justice, secure the observance of police 
regulations and prevent the occurrence of any abuses in connection 
with the privileges, immunities and facilities mentioned in this 
Article.

Article VII 

Settlement of Differences

If any participating country considers that there has been 
an abuse of any privilege or immunity conferred by this Instru
ment, consultations shall be held between that country and the 
Committee to determine whether any such abuse has occurred, 
and if so, to attempt to ensure that no repetition occurs.
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introductory note

Thi' subject of Dual Nationality was referred to the Committee 
Government of the Union of Burma under the provisions 

Article 3(b) of the Statutes of the Committee. The Govem- 
" its of Burma, Japan and the United Arab Republic submitted 
memoranda on the subject and the United Arab Republic also 
resented a Draft Agreement for consideration of the Committee.

During the First Session held in New Delhi, the Delegations 
of Burma, Indonesia and Japan made brief statements on the 
problem of dual nationality but the Committee decided to post
pone further consideration of the subject as the Delegations of 
India. Ceylon, Iraq and Syria had reserved their position on this 
subject.

During the Second Session held in Cairo, the views of the 
Delegations were ascertained on the basis of a questionnaire pre
pared by the Secretariat. The main topics discussed during the 
Second Session were: (1) the acquisition of dual nationality;
(2) the position of a resident citizen who is simultaneously a citizen 
of another State and the rights of such a citizen; (3) the position 
of a non-resident citizen possessing dual nationality; and (4) the 
position of an alien possessing dual nationality. The Delegations 
v' ere of the opinion that it would be desirable to reduce the number 
of cases of persons possessing dual nationality by means of enacting 
suitable national legislation or by concluding international eonven- 

ons. It was. however, felt that unless there was uniformity in 
nationality laws and unanimity on the fundamental principles of 
nationality, it would be very difficult to achieve the desired objec
tive by means of a multilateral convention. The Committee 
decided that the Secretariat should prepare a report on the subject 
0n the basis of the discussions held during the session and that 
lh‘s report together with the draft agreement submitted by the 
United Arab Republic should be taken up for consideration during 
d'e Third Session.

At the Third Session held in Colombo, the Committee had a 
fF'neral discussion on the subject, and the unanimous view of the 
delegations was that some preparatory work should be done by 
t*îe governments of the participating countries on the basis of the



report of the Secretariat before the Committee could finally make 
its recommendations on the subject. The Committee therefore 
decided to request the governments of the participating countries 
to study the report of the Secretariat and the Draft Agreement 
submitted by the Delegation of the United Arab Republic and 
to communicate their views to the Secretariat in the form of memo
randa indicating particular problems which have arisen in this 
regard and suggesting specific points which they desire the Commi
ttee to take up for particular study and consideration.

At the Fourth Session held in Tokyo, the Committee gave 
further consideration to the subject and decided to request the 
Delegation of the United Arab Republic to prepare a revised draft 
of a convention in the light of the comments received from the 
governments of the participating countries for consideration at 
the Fifth Session of the Committee. The Committee also directed 
the Secretariat to request the governments which had not given 
their comments to do so as early as possible and thereafter to for
ward the comments on to the Delegation of the United Arab 
Republic.

At the Fifth Session held in Rangoon in January 1962, the 
snbject was fully considered by the Committee on the basis of a 
draft of an Agreement submitted by the Delegation of the United 
Arab Republic. The Committee also had before it written memo
randa on the subject submitted by the Governments of Burma, 
Ceylon, Indonesia, Iraq and Japan. After a detailed discussion 
on the various aspects of the subject the Committee adopted a 
preliminary report containing the draft Articles embodying princi
ples relating to the elimination or reduction of dual or multiple 
nationality.

At the Sixth Session of the Committee held in Cairo in 1964. 
the subject was finally discussed on the basis of the preliminary 
report'adopted at the Fifth Session and the comments received 
thereon from the Delegates. The Committee drew up and adopted 
its Final Report containing Model Rules embodying principles 
relating to elimination or reduction of dual or multiple nationality. 
It was decided to submit the Final Report to the Government of 
Burma and the Governments of the other countries.

FINAL report of the committee 
adopted at the session

Model articles embodying principles relating to elimi
nation or reduction of dual or multiple nationality

GENERAL PROVISIONS*

Article 1
It is for each State to determine under its own law who are 

,l< nationals. This law itself shall be recognised by other States 
in .Li) far as it is consistent with international conventions, inter
national customs, and the principles of law generally recognised 
with regard to nationality.

Xotc: The Delegate of Thailand stated that with the exception of the 
principle of compulsory recognition he accepted the other principles 
incorporated in this Article.

Article 2
Questions as to whether a person possesses the nationality 

of a particular State shall be determined in accordance with the 
law of that State.

Nul,-.* The Dolegate of India reserved his position on this Article.

Article 3

Alternative (A)
For the purpose of these Model Articles the age of majority 

"1 a person shall be determined according to the law of the State 
l'i« nationality of which is to be acquired, retained, or renounced

Alternative (B)
The age of majority shall be determined according to the laws 

A the State, the nationality of which is relevant for the matter 
1,nder consideration, provided that for the purposes of Articles 5 
ami of Article 7, the majority age (in the event of any conflict of

* ' regard- Dual Nationality, the Delegation of Pakistan stated that the 
l,QVomment of Pakistan recognises no second nationality in a citizen 

that in the United Kingdom; a citizen of Pakistan has all the rights 
’’ citizen of the United Kingdom including the right of vote. The 
^“^Sation of Ghana reserved the position of his Government on these 
Articles.
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State laws) shall be the majority age under the law of the State 
which prescribes a higher age.

Not? : Tho Delegates of Burma, Thailand and tho United Arab Republic 
accepted Alternative (A) of Article 3. Tho Delegates of Ceylon and 
India accepted Alternative (B) of Article 3. The Delogate of Thai
land saw no objection to Alternative (B). The Delegates of Japan 
and Indonesia reserved their position on this Article.

Nationality of Married Women

Article 4
(1) If a woman who is a national of one State marries a 

national of another State, or if a husband acquires a nationality 
other than that he had on the date of marriage, the nationality 
of the wife shall not be affected.

(2) Nevertheless if she, in either of such cases, voluntarily 
acquires the nationality of her husband, she loses ipno facto the 
other nationality.

Note : Tho Delegate of Thailand whilst accepting clause (1) of this Article 
wished it to be understood that this principle would also apply in 
the case of a husband acquiring an additional nationality. The 
Delegate of India wished that the words, “unless she has already 
renounced her original nationality” to bo added at the end of clause 
(2) of this Article.

Nationality of Children

Article 5
(1) A minor follows ordinarily his father's nationality. Tf 

the minor is born ont of wedlock, or if the nationality of his father 
is unknown or if his father has no nationality, lie follows his 
mother’s nationality. 2

(2) Nevertheless, if a minor born to a national of one State 
in another State is deemed in accordance with the laws of each 
of the two States to be its national, he should opt for one of these 
two nationalities within one year from the date of attaining his 
majority age in accordance with the provisions of Article 7.

Note: The Delegates of Ceylon and India accoptod only the first sentence 
of clause (i) of this Article. The Delegate of Ceylon could not accept 
the second sentence of clause(i) of this Article in view of the inclusion 
in it of refereneo to the case of a minor whose father is stateless. 
Tile Rclewi.te of Tndift nreforrod the omission of fhft second sentence
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but expressed the view that tho principlo of nationality of the State 
of birth instead of the principle of mother’s nationality should 
bo adopted. The Delegates of Burma and Thailand acceptod'the 
provisions of clause (2) of this Article. Tho Delegates of Ceylon, 
[ndia and tho United Arab Republic wero in agreement that clause 
(■') of tin's Article was not necessary. The Delegate of Indonesia 
reserved his position on clause (2) of this Article. The Delegate of 
Japan reserved his position on paragraph (2) of Article -3 of the draft.

Adoption

Article 6
In case of valid adoption, the adopted minor shall follow his 

adopter’s nationality.

Sots: The Delegates of Burma, Indonesia and the United Arab Republic 
accepted this Article. The Delegates of Indonesia and the United 
Arab Republic took the view that the minor should have an option 
after ho attains majority to choose between his original nationality 
and the nationality of his adopter. The Delegate of Thailand stated 
that the words “be entitled to” should be inserted between the word 
“shall” and the word “follow”. This Article was not accepted by 
the Delegates of Ceylon, India and Japan.

Option

Article 7
person who knows that • he possesses two nationalities 

acquired without any voluntary act on his part should renounce 
one of them in accordance with the law of the State whose nationa
lly he desires to renounce, within twelve months of his knowing 
ihat fact or within twelve months of attaining his majority ago, 
whichever is the latter.

*'< 'lie.- The Delegates of Burma, Ceylon, India Thailand and the United 
Arab Republic accepted this Article. The Delegate of Indonesia 
reserved his position on this Article although he expressed the view 
that tho option available to the individual must be of obligatory 
character and that States should by means of agreement provide 
for dealing with cases where the individual does not exercise tho 
option. Tho Delegate of Japan was not in favour of imposing any 
obligation on an indivdual to exercise the option.

Active Nationality

Article 8
A person having more than one nationality shall be treated as 

av'ng only one nationality in a third State. A third State should,
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however, recognise.exclusively the nationality of the State in which 
he is habitually and principally resident or the nationality of the 
State with which in the circumstances he appears to be in fact most 
closely connected.

Article 9
A person possessing two or more nationalities of the contract 

ing States, who has his habitual and prineipal residence within the 
territory of one of these States with which he is in fact most closelv 
connected, shall be exempt from all military obligations in the 
other State or States.

Article 1ft
Without prejudice to the provisions of Article 9. if a person 

possesses the nationality of two or more States, and under the law 
of any one of such States has the right, on attaining his majority 
age, to renounce or decline the nationality of that State, he shall 
be exempt from military service in such State during his minority

-Vote.' The Delegates of Indonesia and Iraq reserved their position on this 
Article.

Explanatory Note: These Articles are intended to serve only 
as model rules as embodying certain Principles relating to elimination 
or reduction of Dual or Multiple Nationality. The provisions of each 

Articles are independent of each other
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The subject of The Legality of Nuclear Testa was referred to 
[lt. Committee by the Government of India under Article 

Tc) of the Statutes as being a matter of common concern to the 
tnember States of the Committee.

At its Third Session held in Colombo in 1960, the Committee 
decided to take up this subject for consideration and directed the 
Secretariat to collect background material and information on 
t lie subject including such scientific data as might be available 
aud to place the same before the Committee at its Fourth Session.

At the Fourth Session held in Tokyo in 1961, the Committee 
considered the subject on the basis of a report i^repared by the 
Secretariat. After a general discussion, the Committee decided 
to take up the question for fuller consideration at its next Session. 
The Committee also decided that it would limit itself to the ques
t ion of the legality of nuclear tests in time of peace.

At the Fifth Session held in Rangoon in 1962, the subject 
'?as discussed further on the basis of a revised note prepared by 
the Secretariat in accordance with the decision taken by the 
Committee at its Fourth Session. The Committee heard the view
points on the various topics on the subject from the Delegations 
of the participating States present at that Session. A Draft Report 
was also prepared on the basis of the discussion at the Fifth Session 
which was submitted to the member States for their comments.

At the Sixth Session of the Committee held in Cairo in 1964, 
Cie subject was finally considered on the basis of the Draft Report 
a’id comments received from member Governments thereon. The 
Committee drew up its final conclusions on the subject unani
mously.



FINAL REPORT OF THE COMMITTEE 
ADOPTED AT THE SESSION

The Asian-African Legal Consultative Committee at its Third 
{Session held in Colombo in January 1960 decided to take uji for 
consideration the question of Legality of Nuclear Tests, a subject 
which had been suggested by the Government of India under 
Article 3(c) of the Statutes of the Committee, being a legal matter 
>f common concern to all the States participating in the Committee.

At its Fourth Session held in Tokyo in February 1961, the 
Secretariat of the Committee presented before it the relevant 
material both from the scientific and legal points of view, which 
formed the basis of discussion at that session. After a general 
discussion the Committee decided to study the matter further and 
to take up the question for fuller consideration at its Fifth Session. 
The Committee decided that it would not concern itself with the 
question regarding the use of nuclear weapons in time of war, but 
that it would confine itself to an examination of the problem of 
the legality of nuclear tests in time of peace.

In accordance with the decision taken by the Committee at 
its Tokyo Session, the Secretariat, prepared a report which vas 
placed before the Committee at its Fifth Session held in Rangoon 
in January 1962, on the basis of which the matter was further 
considered.

The Committee heard the views and expressions of opinion 
on the various topics arising on this subject from the Members for 
Burma, Ceylon, India. Indonesia, Japan, Pakistan. Thailand, 
and the United Arab Republic. Thereafter further comments 
were submitted by member governments.

At the Sixth Session of the Committee held in Cairo in Feb
ruary-March 1964, the Committee considered the report prepared 
by the Secretariat and the comments received from Governments. 
The Committee took into account the various United Nations 
resolutions and international agreements relevant to the subject 
and the scientific data placed before the Committee. It also noted 
with satisfaction the conclusion of the Treaty of 5th August 1963 
prohibiting nuclear tests, which has had a considerable effect upon 
the ultimate outcome of the Committee s deliberation.
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Tj,e Committee has formulated the following conclusions.
apply equally to test explosions of nuclearting that they __ _ 

s t * p;irried out bv anyone for whose action the State is res- 
vceapona uai . v

ntsiblc in international law;

Conclusions

1 As sufficient evidence regarding the harmful effects oi 
. u'1Klerground test explosions of nuclear weapons is not at

Visent available to the Committee, the Committee is unable at 
'this stage to express any opinion on the legality or otherwise of 

b test explosions. The conclusions hereinafter set out arc 
therefore referable to all test explosions of nuclear weapons other 
than underground test explosions.

2 Scientific evidence examined by the Committee slums 
lhat every test explosion of nuclear weapons results in widespread 
damage, immediate or delayed, or is capable of resulting in such 
damage ; the present state of scientific knowledge does not indicate 
that the harmful effects of such test explosions can reasonably be 
eliminated. Such test explosions not only cause direct damage, 
hut pollute the atmosphere and cause fall-out of radioactive 
material and also increase atomic radiation, which arc detrimental 
to the well-being of man and also affect future generations.

3. Having regard to its harmful effects, as shown by scienti
fic data, a test explosion of nuclear weapons constitutes an inter
national wrong. Even if such tests are carried out vithin the 
territory of the testing State, they are liable to be regarded as an 
abuse of rights (abus de droit).

4. The principle of absolute liability for harbouring dangerous 
«(distances or carrying on dangerous activities is recognised in 
international law. A State carrying out test exlosions of nuclear 
weapons is therefore absolutely liable for the damage caused by 
^ich test explosions.

6. Test explosions of nuclear weapons arc also contrary to 
the principles contained in the United Nations Charter and the 
^(duration of Human Rights.

6. Test explosions of nuclear t\ capons carried out in the lug 1 
and in the airspace there above also violate the principle oi



v//. OTHER DECISIONS OF THE COMMITTEE

Bights’ of Refugees
This subject has been referred to the Committee by the 

Government of the United Arab Republic under Article 3(b) of the 
Statutes. At the Sixth Session of the Committee it was taken 
up for consideration on the basis of a preliminary study prepared 
i,v the Secretariat and the legal issues listed in a memorandum 
furnished by the Government of the United Arab Republic. The 
United Nations Deputy High Commissioner for Refugees, who 
attended the Session in the capacity of an Observer, presented 
a memorandum and was invited to address the Committee.

The Committee after a general discussion on the subject 
decided that the governments of the participating countries be 
requested to send their comments on the subject together with 
the texts of constitutional provisions, laws and practice, parti
cularly on the issues of compensation, the minimum standard of 
treatment of a refugee in the State where he has been admitted, 
and also on the question of constitution of competent international 
tribunals for determination of compensation that could be claimed 
by a refugee. It directed the Secretariat to prepare a fresh report 
on the basis of the materials which may be received from the 
the participating governments and from other sources and to place 
the same before the next (Session.

U.N. Charter from Asian-African Viewpoint
The subject of U.N. Charter from Asian-African Viewpoint 

has been referred to the Committee by the Government of the 
U.A.R. under Article 3(b) of the Statutes with the request that 
the Committee might examine the provisions of the Charter from 
the legal point of view taking into account in particular the changed 
composition of the United Nations after the admission of the newly 
'ndependent Asian African States. The subject was considered 
on the basis of the memoranda submitted by the Governments of 
India and the U.A.R. and the preliminary study made by the 
Secretariat of the Committee. The Delegations present at the 
Session made statements expressing their views.

The Committee noted with satisfaction the adoption of tho 
two resolutions by the General Assembly on the question of equit-

the freedom of the seas and the freedom of Hying above the high 
seas, as such test explosions interfere with the freedom of naviga
tion and of flying above the high seas and result in pollution of the 
water and destruction of the living and other resources of the sea.

7. Test explosions of nuclear weapons carried out in trust 
territories and 11011-self governing territories also violate Articles 
73 and 74 of the United Nations Charter.
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able representat ion in the Security Council and the Economic and 
Social Council and recommended to the participating States to 
ratify not later than 1st September 1965 the amendments set out 
in the aforesaid resolutions. The Committee also made an appeal 
to all Member States of the United Nations to ratify not later 
than 1st September 1965 the said amendments. It was decided 
to transmit the Resolution of the Committee to the United Nations 
Secretariat for bringing it to the attention of the Member States 
of the United Nations. The Committee directed the Secretariat 
to compile further material on the subject and to place the same 
before the next Session.

Relief against Double Taxation
The subject relating to Relief against Double Taxation was 

referred to the Committee by the Government of India under the 
provisions of Article 3(e) of the Statutes of the Committee for ex
change of views and information between the participating coun
tries. The Committee took up the subject for consideration at 
the Fourth Session and appointed a Sub-Committee to examine 
in what manner the Committee should treat the problem of avoi
dance of double taxation and fiscal evasion. The Sub-Committee 
fully discussed the subject on the basis of a general note prepared 
by the Secretariat of the Committee. The Committee, accepting 
the recommendations of the Sub-Committee, decided that the 
Secretariat should request the Governments of the participating 
States to forward to the Secretariat the texts, if any. of agreements 
for avoidance of double taxation and fiscal evasion concluded 
by them and the texts of the provisions of their municipal laws 
concerning the subject. The Committee also directed the Secretariat 
to draw up the topics of discussion (questionnaire with short 
comments) and to send it to the governments of the participating 
countries.

At the Sixth Session of the Committee, the subject was taken 
up for further consideration and a Sub-Committee was appointed 
to go into the question. The Sub-Committee received a memo
randum from the U.A.R. Delegation and also a note from the 
Delegation of Ceylon containing its supplementary answers to 
the U.N. Questionnaire on Double Taxation. The Sub-Commi
ttee after a preliminary exchange of views concluded that though 
bilateral double taxation agreements provided a practical solution

the financial problems which arose from the economic inter-
„„ of nations, the conclusion of a multi-lateral conventioncours»
v be desirable. The Sub-Committee felt that it was necessary 

for"this purpose to have an exchange of views on the techniques 
employed by the participating States, their experiences and 
practices. Since the views of some of the participating countries 
■were not before the Sub-Committee, it recommended to the Commi
ttee to postpone consideraton of this question until the next Session 
and to direct the Secretariat meanwhile to complete the compilation 
<if rules, regulations and State practice of the participating States 
and the agreements concluded by them.

Reciprocal Enforce nient of Judgments,
Service of Process, and Recording of 
Evidence in Civil and Criminal Cases

The subject of Reciprocal Enforcement of Judgments has 
been referred to the Committee by the Government of Ceylon 
under Article 3(b) of the Statutes with a view to consider drawing 
up of a convention or multilateral treaty which will permit the 
reciprocal enforcement of a foreign judgment in each others terri
tories. At the Sixth Session of the Committee, the subject was 
taken up for consideration on the basis of a comprehensive note 
prepared by the Secretariat and the memoranda received from 
the Delegations of Ceylon and the U.A.R. A Sub-Committee 
appointed on the subject after studying the question fully sub
mitted a report to the Committee recommending two draft con
ventions, one on the reciprocal enforcement of judgments and the 
other on the service of process. The Committee took note of the 
Deport of the Sub-Committee and decided to give detailed consi
deration to the Report at the next Session.

Vienna Conventions
The Government of India by a reference under Article 3(b) 

°f the Statutes had requested the opinion of the Committee on 
(('ttain questions relating to the Vienna Convention on Diplomatic 
Delations, 1961, the Vienna Convention on Consular Relations, 
D'63, and the Vienna Convention on Nuclear Damage, 1963. These 
T'estions are:

(1) To what extent are the provisions of these Conventions 
acceptable to the Government of your country?
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(2) Are there any provisions in these three Conventions 
which the Government of yonr country does not 
approve? If so, what arc the reasons?

(3) Does the Government of your country propose any 
revision or modification of any of the provisions of 
fhese three Contentions? If so. what arc the reasons?

(I) Does the Government of your country suggest any 
additional provisions to these three Conventions? If 
so, what are the reasons?

(5) Docs the Government of your country propose to ratify 
of accede to all or any of these Conventions? If so 
when ?

(6) Are there any bilateral or multilateral treaties between 
the Government of your country and the governments 
of any other countries on the subject matter of these 
three Conventions? If so, what would be the position 
of those treaties, if the Government of your country 
ratifies or accedes to these Conventions?

The Committee after a general discussion on the subject 
resolved that the Governments of the participating countries be 
requested to give their comments on these questions within a 
period of six months in respect of the Conventions on Diplomatic 
and Consular Relations, and within a period of nine months in res
ist of the questions pertaining to the Vienna Convention on 
Nuclear Damage. It directed the Secretariat to prepare a report 
on the subject within two months after the receipt of the comments 
from these governments for circulation. The Commit' .c also 
decided that the subject be placed on the agenda of the Seventh 
Session, if so requested by any of the participating countries.

Report on the Work Done by the International 
Law Commission at its Fifteenth Session

During its Fifteenth Session held from C May to 12 July 1963, 
the International Law Commission had considered inter alia- the 
subjects of Law of Treaties, Question of Extended Participation 
in General Multilateral Treaties concluded under the auspices of 
the League of Nations, State Responsibility, Succession of States 
and Governments, and Special Missions. Dr. H. W. Tambiah,

Member for Ceylon on the Committee, who had represented 
!he Committee at the Fifteenth Session of the Commission, sub- 

'tted his report under clause 5(a) of Rule 6 of the Statutory Rules 
0n the work done by the Commission at that session. The Commi
ttee expressed its appreciation for the services rendered by Dr. 
Tambiah in representating the Committee at the Commission's 
Session and for presenting his valuable report. The Committee 
generally considered the report and decided that the Secretariat of the 
Committee should prepare a study on the Law of Treaties including 
t he question of accession to genera] multilateral conventions con
cluded under the auspices of the League of Nations and parti
cularly on the specific questions raised by the Delegates in the 
course of discussions at the Session. The Committee further 
ilecided to request the participating countries to communicate 
their views on the Draft Articles on the Law of Treaties prepared 
by the Commission so that they may be incorporated in the study 
l o be prepared by the Secretariat. It directed the Secretariat to 
attach priority to this topic and place the same on the agenda of 
the next Session. The Committee further directed the Secretariat 
to collect materials on the Law of State Succession and prepare a 
report on the subject.



THE LEGALITY OF NUCLEAR TESTS

REPORT OF THE

COMMITTEE AND BACKGROUND MATERIAL



I. INTRODUCTORY

rpi,,, Prime Minister of India in his inaugural address at the 
,| | vjegsion of this Committee, held in New Delhi in April 1957 

|r ;,v the attention of the jurists of the world to the fact that 
iiclear tests were being carried out and continued by various 

powers in different parts of the world. He posed the question as 
whether such tests, which according to all scientific evidence 

had harmful effects on the well-being of peoples of the world, could 
be j ustified from the point of view of International Law. As this 
question had not been considered adequately by any body of jurists 
,,r by any of the well known authorities on International Law and 
having regard to the fact that the nuclear tests were being carried 
out in parts of Asia and Africa in spite of protests from the peoples 
0f these Continents, this Committee at the suggestion of the Govern
ment of India decided at its Third Session, held in Colombo in 
January I960, to undertake a study of the question of legality of 
nuclear tests as being a matter of common concern among the 
participating countries. The Committee directed the Secretariat 
to collect background material and information on ithe subject, 
including scientific data as maybe available, and to place the same 
before the Committee at its Fourth Session.

At the Fourth Session held in Tokyo in February 1961, the 
Committee considered the subject on the basis of a study prepared 
by the Secretariat. The Delegates of the United Arab Republic, 
hulia, Ceylon, Indonesia, Iraq, Japan, Burma and Pakistan stated 
•beir points of view on the question of legality of nuclear tests, 
indicating at- the same time the scope of the subject and the basic 
principles on which further material had to be collected. The 
Committee also heard statements from the Observer for Ghana 
a,id Mr. F. V. Garcia-Amador, Member of the International 
^'aw Commission, in his personal capacity as a recognised expert 
Cheating the scope of the subject which the Committee had to 
c°nsider, the Member for India pointed out that the Committee 

not concerned with the controversial and debatable question 
1 legality of the use of nuclear weapons in time of war, but was 

kerned with the question of legality of nuclear tests in time of 
*■ The question for consideration in his view was: Are

111 b ar tests conducted by a country within its territory or else-



where, which are likely to cause harm to inhabitants of other 
countries, permissible according to International Law? The 
Committee, in his view, was concerned with considering whether 
any known or accepted principles of International Law could be 
applied to the situation arising out of these tests. If the existing 
principles were inapplicable or inadequate, the Committee would 
have to consider whether International Law, which had in the 
past met new situations by evolving new principles, could not 
in the present case similarly attempt to counter the grave threat 
to which States were exposed by these tests by formulating a suit
able doctrine with new principles to meet the new situation. The 
representatives of other participating countries concurred in this 
approach to the problem and the Committee decided that it would 
confine itself to an examination of the problem of legality of nuclear 
tests in time of peace. The Committee further decided that the 
Secretariat of the Committee should continue its study of this 
subject and prepare a report for the consideration of the Commi
ttee at its Fifth Session.

At the Fifth Session held in Rangoon in January 1962, the 
subject was fully discussed by the Committee on the basis of the 
materials on the scientific and legal aspects of nuclear tests collected 
bv the Secretariat of the Committee. The Governments of Japan 
and the United Arab Republie submitted written memoranda on the 
subject. The Committee heard the viewpoint and expressions of 
opinion on the various topics on this subject from the Delegations 
of Burma, Ceylon, India, Indonesia. Japan, Pakistan, Thailand 
and the United Arab Republic. The Committee also heard state
ments from the Observers for Ghana, Laos and the Philippines, 
and the representative of the League of Arab States. Dr. Radiia- 
bixod Pal, President of the International Law Commission, in his 
personal capacity as an expert, and Dr. Oscar Schacjiter in his 
personal capacity, also made a few remarks.

The Committee considered the question on the basis of the 
scientific information on the effects of such, tests including the 
material contained in the Reports of the United Nations Scientific 
Committee on the ‘ Effects of Atomic Radiation ’, the Reports 
of the British Medical Research Council on the ’Hazards to Man 
of Nuclear and Allied Radiations” and the Reports of Japanese 
Scientists on the ‘'Effects and Influences of Nuclear Bomb Test
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Explosions.' Indicating the scope of the discussion, the Presi 
(knt of the Committee. Mu. M. C. Setalvad, again pointed out 
that the Committee was not concerned with the question of the 
|ISC of nuclear weapons in time of war, hut only with the question 
of the legality of nuclear tests in time of peace. The President 
drew the attention of the Committee to the Topics for Discussion 
prepared by the Secretariat and the Committee discussed the 
subject on the basis of the following questions:—

I. (a) fs a State responsible or ought it 
damages caused to the inhabitants of the area 
carried out due to deaths of human beings and 
property resulting from explosions of atomic 
law of tort or principles analogous thereto?

to be so for direct 
where the tests are 
destruction of their 
devices under the

(b) If such damage is caused to a foreign national 
resident or sojourning in its territory or to one who may be acci
dentally passing through the danger area, would the State which 
is carrying out the tests be liable to pay reparation to the injured 
aliens home State under the principles of State Responsibility 
in International Law?

(e) It such damage is caused to a foreign national whilst 
resident or sojourning in a neighbouring State, would the State 
carrying out the test be held liable to pay reparation to the injured 
person's home State under principles analogous to that of State 
Responsibility in International Law?

If. (a) Can it he said that a State which carries out atomic 
tests m its own territory is endangering the safety and well-being 
of its neighbouring States and their inhabitants due to possibilities 
°f radioactive fall-out; and if so, whether the use by a State of its
°"n tt'1'r,tory for such purposes is not contrary to the principles 
of Internals

(b) ................... . ... ........................

-rritory for the purpose of carrying out nuclear tests by explosion 
atomic devices amounts to an abuse of its rights in respect of 

0 State territory?
. ***' is that explosion of nuclear devices
sunl ^ 111 pollut'011 of tlle air radioactive substance and that 
tin.1 Contaminated air is injurious to the health of the peoples of 

"'Jrld, would the State carrying out the test ho said to be res-
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ponsible for an international tort in accordance with the principles 
laid down in the Trail Smelter Arbitration case?

(b) In an action based on commission of an international 
tort, would it be necessary for the claimant State to prove actual 
damage, or is the general scientific and medical evidence on the 
effects of nuclear explosions sufficient to maintain the action?

(c) Even if the harmful effect resulting from contamina
tion of the air can be confined within the territories of the particular 
State, can it be said that the State has violated the human rights 
of the citizens and aliens living in its territory, and if so, whether 
the State is responsible for the harm caused to the aliens under 
the principles of International Law relating to State Responsibility?

IV. Is the use of atomic weapons in a war illegal, and if so, 
can the tests carried out for the purpose of manufacture and 
perfection of such weapons be said to be illegal per xe without 
proof of any damage? Can the question of stoppage of such tests 
be said to be a matter of international concern?

V. Would the payment of damages by a State for injuries 
suffered due to nuclear tests be regarded as sufficient or should an 
injunction for stoppage of such tests be necessary?

VI. Does the interference with the freedom of the air or the 
sea navigation resulting from declaration of danger zones over the 
areas where the tests may be carried out amount to violation of 
the principles of International Law?

VII. Is the destruction of living resources of the sea which 
result from nuclear tests on islands or areas of the high seas to be 
regarded as violative of the principles of International Law?

VIII. Is it lawful for an administering authority to use 
territories, which it. holds on trust from the United Nations, for 
purposes of holding nuclear tests?

The Delegates expressed their views on the above questions 
and on the basis of these discussions the Secretary of the Committee 
prepared and presented a Draft Report on the subject for the 
consideration of the Committee. After a general discussion, the 
Committee decided that the Secretariat should submit the Draft 
Report on Legality of Nuclear Tests to the Governments of the

iticipating countries for their comments and that the subject 
P;u]d be placed before the next session of the Committee as a
priority item on the agenda.

At the Sixth Session of the Committee held in Cairo in 1964, 
the subject was finally considered on the basis of the Draft Report 
all<J comments received from member governments thereon. The 
Committee drew up its final conclusions on the subject unani-



II. STATEMENTS OF DELEGATES 
AND OBSERVERS

Made at the Fourth Session



Statements of Delegates and Observers
U.A.R.:—In 1945 two atomic bombs were exploded in Japan. 

France, more recently, has exploded three nuclear bombs in the 
Sahara which lies in the heart of Africa.

There can be no doubt at all that nuclear and thermonuclear 
explosions, whether in the air or on the ground or in the sea, produce 
fall-out, blast, heat and radiation which entail physical and biolo
gical effects very harmful to mankind. The nuclear explosions over 
Japan in 1945 brought with them widespread destruction to lives 
and properties within wide areas. The radiation effects of these 
nuclear explosions were responsible for about 12 - 15 per cent of the 
casualties inflicted in the range of blast and heat flash. With the 
development of thermonuclear explosions the damage would 
extend over immense areas.

Apart from the contamination of the environment and 
the hazards arising from local fall-out, the serious danger caused 
by nuclear explosions would be the global contamination of the 
atmosphere and the global fall-out. Although nuclear tests may be 
conducted in deserted areas and under worked up precautions 
in order to avoid the exposure of people to local fall-out, yet nothing 
can be done to avoid exposing, almost the entire -world population, 
to global fall-out resulting from a large explosion. This global 
fall-out is inherent in the very nature of nuclear tests, particularly 
multi-megaton tests, and it cannot be eliminated. It is a long
term hazard; its short-term effects are not the only risk.

We shall not go into detail about the consequences of the global 
fall-out and its hazards. Scientists add to its internal hazard to 
t he human body the hazard from radio-strontium. The risk of intro
ducing strontium-90 in the atmosphere could be colossal to the 
future of humanity. Scientists have already explained its biological 
damage, its relation with diseases (leukaemia, bone tumors, cancer), 
and its effects in the reduction of life span and its genetic effects.

Apart from the damage caused by radiation, nuclear explosions 
have the following serious economic effects:

(a) The possibility of mass movement of the population and 
of deprivation of their means of livelihood.

(b) The effect on weather and rain.



(c) The destruction of the living resources of the seas.
(d) The interference with the freedom of air navigation and 

navigation in the high seas.

It is appropriate to mention now the effects of the three 
nuclear tests conducted by France in the African Sahara during 
the year 1Ô60 on two African countries, i.c. Ghana and the U.A.R.

It was announced that Ghana suffered from the first atomic 
bomb which was exploded on February IT I960. An increase in 
radiation was found in the samples of research workers. Harvest, 
soil, water and even milk were badly affected.

The effects of the two other atomic bombs, which were exploded 
on the 1st April and the 27th December I960, were obvious in the 
U.A.R. territory, although the place of explosion was 3,400 Km. 
to the west of Alexandria. It was stated in a report done by 
the Faculty of Science, Alexandria I uiversity. that the radiation 
increased and the radioactive fall-out resulting from the second 
explosion became on December 28, 1900 twenty times double the 
normal. The radioactive fall-out resulting from the third explo
sion is increasing gradually but it has not reached a serious point 
uptil now.

France has conducted these three nuclear tests in complete 
defiance of the resolution adopted by the General Assembly of the 
United Nations on November 23, 1958 which reads:

"The General Assembly,
Recognizing the anxiety caused by the contemplated tests.
in the Sahara among all peoples, and more particularly those
of Africa:

1 Expresses its grave concern over the intention ol the 
Government of France to conduct nuclear tests.

2. Requests France to retrain from such tests.

France, in addition to that, has ignored the agreement con
cluded between the United States of America, the Soviet Union, and 
the United Kingdom for the suspension of nuclear tests for a certain 
period.

Wc believe that nuclear and thermonuclear weapons arc illegal. 
They arc against the existing rules of International Law. There 
arc many international instruments, such as the Declaration of St.
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Petersburg of 1808. the Declaration of the Brussels Conference of 
]S74. the Convention of the Peace Conference of 1899 of the Hague, 
the Geneva Protocol of 1952 and the Geneva Convention of 1949 
which were accepted by t he majority of the different countries inclu
ding the Great Powers. These instruments included specific prohibi
tion of the use of poisonous weapons and gases and of weapons of 
mass destruction. The basic principle of international law agreed 
upon in these conventions is that the only legitimate objective of 
war is to defeat the enemy’s military force. The destruction of life 
and property which goes beyond this objective is illegal. Nuclear- 
mid thermonuclear weapons arc against this basic principle of 
International Law because they are poisonous, they cause un
necessary suffering, and they are employed without any regard 
to the distinction between combatants and non-combatants.

Nuclear weapons are also against the principles of morality. 
Morality urges nations to stop exposing humanity to the dangers of 
nuclear radiation. The fear created by nuclear explosions is that 
of total destruction and no nation is morally allowed to spread such 
fear and anxiety among the peoples of the world. The principles 
of morality which are prevalent in a given society are indirect 
sources of its law in the sense that the content and meaning of 
its rules of law arc influenced by those principles. In our inter
prétai ion of the rules of law governing nuclear explosions we 
could not forget the moral side of the problem.

Nuclear weapon tests are. in our opinion, illegal too even if 
conducted by a country cither in its colonies or in trust territories 
or in its own territory. The illegality of nuclear tests conducted 
by a country in its colonics may be based on Articles 73 and 74 of 
the Charter of the United Nations. Article 73 reads:

“Members of the United Nations, which have or assume res
ponsibilities for the administration of territories whose peoples have 
not yet attained a full measure of self-government, recognize the 
principle that the. interests of the inhabitants of these territories 
are paramount, and accept as a sacred trust, the obligation to 
promote to utmost, within the system of international peace and 
security established by this Charter, the well-being of the inhabi
tants of these territories.” Article 74 reads:



“Members of tlie United Nations also agree that their policy 
in respect of the territories to which this Charter applies, no less 
than in respect of their metropolitan areas, must he based on the 
general principle of good-neighbourliness, due account being 
taken of the interests and well-being of the rest of the world, in 
social, economic and commercial matters."

We believe that the aforementioned two Articles give specific 
rights to non-self-governing territories, and that these territories 
are no more under the complete sovereignty of colonial countries. 
The Members of the United Nations, having committed themselves 
to the respect of certain international standards in their relations 
with their colonies, no more, have the right to expose the 
peoples of these territories as well as of the neighbourhood to 
disasters by undertaking nuclear tests.

Tn regard to trust territories, we believe that under Chapter 
12 of the Charter of the United Nations concerning trusteeship 
system as well as under the terms of trusteeship agreements, the 
trustee authority has no right to use the territories it holds, in trust 
from the United Nations, for the purpose of undertaking nuclear 
tests. Such an act from the trustee authority is against the basic 
objectives of the trusteeship system.

As regards nuclear tests undertaken by a State in its territory, 
we do believe that any State conducting nuclear weapon tests 
should be considered as committing a harmful illegal act directed, 
not only against the States neighbouring the centre of the explosion 
but also, against all countries of the world. This State would be 
consequently responsible for the damage inflicted on those States.

Since the nuclear weapons are illegal under the existing rules 
of international law, tests carried out for the manufacture and the 
perfection of these weapons should also be considered illegal.

It was argued that on the basis of national sovereignty, every 
country has the right to acquire nuclear weapons as a means of 
self-defence and maintaining its security. This concept is un
acceptable.

It is a well known international rule that the responsibility 
of a State may become involved as the result of an abuse of a right 
enjoyed by virtue of international law. This occurs when a State

avails itself of its right in an arbitrary manner in such a way as 
to inflict upon another State an injury which cannot be justified 
by a legitimate consideration of its own advantage. According to 
this principle, nuclear tests should be considered illegal since 
these tests will undoubtedly entail risks and dangers to the 
peoples of other countries.

It has been suggested also that a State undertaking nuclear 
explosions could be considered responsible on the basis of the theory 
of risk. Tins theory has been recognized in the legislations of various 
countries and it should be adopted in international law.

Nuclear tests undertaken in the. high seas are also illegal 
According to the Law of the Sea, no State can exercise sovereignty 
over the high seas. In time of peace, freedom of navigation, 
freedom of fisheries, freedom to lay submarine cables and freedom 
of aerial movement, arc co-related to the absolute rule of freedom 
of the seas. Nuclear tests ou the high seas cause injurious effects 
upon fishing even outside the zone of immediate danger. More
over, States undertaking nuclear tests in the high seas prohibit 
air navigation and sea navigation within the area where the tests 
are carried out. This act is an illegal interference with the free
dom of air and of high seas and thus should be forbidden.

I should come now to a conclusion. I do believe that nuclear 
weapon tests should be wholly suspended, due to the dangers and 
risks entailed in the area of explosion, in the environment, and in the 
atmosphere. The abandonment of these tests is absolutely necessary 
for the benefit of humanity and for the non-interruption of our 
civilization.
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Taking full account of the importance of the role of the Afro- 
Asian countries in international relations, I hope that our Commi
ttee shall adopt, in the present session, a resolution outlawing 
nuclear and thermonuclear tests and recommending the member 
■ tates to continue and strengthen their efforts for the suspension 
0 these tests, for the prohibition of nuclear and thermonuclear 
weapons bases in Africa and Asia and lastly for using nuclear 
energy for peaceful purposes only.

India:—In his inaugural speech, at the First Session of the 
Committee in April 1057, the Prime Minister of India had asked



whether teats in connection with the nuclear devices, which were 
being carried on by various powers and the effects of which had 
been established by scientific data to be harmful to mankind, were 
permissible according to international law. These tests have since 
continued. Scientific and medical opinion has, on the other hand, 
increasingly emphasized their evil effects as is evidenced by 
numerous recent publications. Indeed, 1)00 scientists from 4.5 
contries are stated to have requested the United Nations to take 
steps to put an end to these tests. Realizing the grave importance 
and urgency of the subject from the point of view of the health 
and well-being of the peoples of the world, we decided at our last 
session to direct the Secretariat to prepare background material 
on this subject, so that wo may he able to discuss it at this session. 
May I on behalf of our Delegation express our appreciation of the 
manner in which the Secretariat has discharged the task entrusted 
to it. Not only has it put before us a careful study from different 
points of view, but it has indicated in a detailed bibliography further 
sources which can be looked into for an adequate treatment of the 
subject.

It is essential at the outset to appreciate the scope of the 
subject which we have decided to discuss. We should, Ave think 
be clear that we are not concerning ourselves with the very con
troversial and much debated question of the legality of the use of 
nuclear weapons. That subject on which writers and students of 
international law have expressed divergent views is, we think, a 
wider and a different though a connected subject. That subject 
concerns the legality of the use of certain weapons and devices 
when fighting a war. What wo are concerned with is a topic of much 
lesser scope. Are nuclear tests conducted by a country within its 
territory or elsewhere, which are likely to cause harm to inhabitants 
of other countries, permissible according to international law? Wo 
are, as I have already said, not concerned with the question of the 
legality of nuclear warfare ; nor with the manufacture and possession 
of nuclear weapons. What wc have decided to discuss is the carrying 
on of the nuclear tests by countries whether for military or peaceful 
purposes, in a manner which would endanger the health, life and 
property of the citizens of neighbouring or distant countries.

It may bo said that it is difficult to isolate the question of the 
validity of nuclear tests from the larger question of the legality of

unclear warfare. But would such a view be correct? A closer 
v,amination of the two problems reveals that their solutions depend

distinct legal principles. The question whether nuclear war 
fire is permitted by international law will have to he determined 
I r ascertaining whether it is prohibited by any of the well accepted 
sources of international law, viz. customary international law 
conventions or treaties entered into by States and the genera 
principles of law recognized by civilized nations. On the other 
hand, the legality of the carrying out of nuclear tests in one’s own 
territory, if such tests cause harm to persons outside the territory 
will depend on the application of the rule of international eustoinarj 
lav which imposes an obligation on a State ‘‘not to knowingly allow 
its territory to be used for acts contrary to the rights of other 
States’’. If the rule applies, the testing State will have committed 
mi international tort and will be responsible to other States and 
persons for the consequences of its illegal action.

The distinction between the twTo problems—the legality of 
nuclear warfare and the legality of nuclear tests—will become 
clearer still if one remembers that the first problem can arise only 
in the case of war. whereas the latter is capable of arising and 
has. in fact, arisen in times of peace and even in reference to nuclear 
tests carried out to further peaceful uses of atomic energy.

Therefore, what we have to discuss and ponder over is first 
whether any known and accepted principles of international law 
can he applied to the situations arising out of these tests. If none 
are applicable or if such as are applicable are not adequate to meet 
the situations which are developing, the further point to consider is 
whether any extensions of the existing principles can be worked out 
so as to impose responsibility on the testing States. Finally, it 
will b i a matter for consideration whether international law, which 
bas in several cases in the past met new situations by evolving 
üevr principles, cannot in the present, case similarly attempt to 
Counter the grave throat to which States generally arc exposed by 
the holding of these tests by the formulation of a suitable doctrine. 
•Before, however, we can enter upon these questions with advantage, 
"'e need to have a clear idea of the extent and nature of the threat 

the very existence of man which these tests involve.

Though some States which carry out these tests do it. secretly, 
0 that it is not possible to know of their consequences, and though



others have boldly denied that any evil consequences at all follow 
them, it can, we think, be said that the, known results of some of 
the tests, scientifically and technically examined, leave little room 
for doubt that it is not possible to confine even the direct effects 
of these tests to the territory of the testing State. The indirect 
effects are naturally more widespread in the shape of pollution of 
air by radioactive material, economic effects on residents and 
industries in distant regions, meteorological effects over wide areas, 
interference with the freedom of air and sea navigation and the 
destruction of the living resources of sea. It would, therefore, we 
think, be safe to proceed on the assumption that the adverse bio
logical and genetic effects and the widespread economic damage 
resulting from the fall-out of the radioactive tests cannot be 
denied.

In this connection, the questions of the responsibility of the 
testing State in respect of its own nationals and the aliens within 
its territory may well arise. But it appears to us that the more- 
important question is that of the responsibility of the State in 
respect of injury of different kinds to persons and property out
side its territory.

A State has no doubt sovereign authority over its own terri
tory. But can such rights of sovereignty extend to possessing 
something of doing some acts on its own territory which will injure 
or destroy or adversely affect the citizens of other States? The 
sovereignty of each State can be exercised by it only consistently 
with the sovereign rights of other States. This is the basis of the 
doctrine well accepted in international law that a State may not use 
its territory contrary to the rights of other States. Anglo-Saxon 
municipal law and doubtless other system of municipal law prevent 
an owner of property from doing acts on his property and dealing 
with it in a manner dangerous to the neighbouring owners. A 
similar doctrine should, broadly speaking, be applicable in inter
national law and the State harbouring dangerous things on its 
territory or entering upon adventures on its territory likely to cause 
damage outside its territory should incur legal responsibility to 
other States. The responsibility should extend to every kind of 
damage whatsoever—biological, meteorological, economic and 
otherwise—which can proximately be traced to the acts of the 
State on its own territory. Such acts would be international torts.

Would in such cases the occurring of actual damage be 
ecssary before a State can be fixed with responsibility? Would 

^ot the certainty or probability of damage be enough? Could not, 
in many systems of municipal law, a State be compelled to desist 

from its dangerous acts by appropriate action? By what agency 
or in what manner can a State be made to desist from such action? 
jjere one more aspect of this question requires our consideration. 
In the municipal law relating to the tort of negligence or nuisance, 
compensation or damages for the harm caused may be an adequate 
remedy in some cases; in other cases, relief by way of compensation 
of the intended threat or danger is the appropriate remedy. In 
Lhe matter of nuclear tests, the direction of the danger is often 
unpredictable e.g., miscalculation of the weather conditions etc. 
In view of the unpredictable nature of the harmful effects likely 
to be caused, it is a matter for consideration whether prevention 
of such tests, which are fraught with great danger to mankind, is 
not the appropriate remedy.

Another aspect of the question which has recently assumed 
some importance is the likelihood of unforeseen accidents in the 
matter of these nuclear tests resulting in adverse effects which 
cannot be controlled by any human agency.

Another approach to the problem is a consideration of the 
action of some States in virtually depriving other States temporarily 
of the use of the high seas on the ground that certain areas on the 
high seas would be for a time danger zones. A similar disability 
in the navigation of certain air spaces is also imposed. Is it per
missible to these testing States to deprive other States even tem
porarily of the freedom of navigation of parts of the high seas and 
air space by declaring them to be danger zones? The question is 
not free from difficulty and the answer would perhaps depend on 
whether these rights of navigation are absolute rights or “relative 
rights which must be exercised in a spirit of reasonableness and 
moderation.”

These are only a few of the problems which States who do not 
mdulge in these tests will have to consider by reason of the ever 
growing competition in “cosmic irresponsibility” which is reaching 
a Point when it threatens to affect seriously the life and health of 
k® populations of the rest of the world.” We may not, however,



forgot that legal .solutions and legal restraints arc hardly an adequate 
or constructive answer to a race in nuclear tests on a large scale 
which is bound to result in the gradual pollution of the air, water 
and soil of our planet. What may he a solution “is a world public 
order which any of the parochial States can flout only at its own 
risk.”

Ceylon :—We in Ceylon have always been against nuclear tests 
because we feel that as long as these tests are capable of causing, 
and have in fact caused, the adverse global, biological, genetic and 
economic effects that have been so ably set out in the general note 
prepared by the Secretariat of the Committee, they should 
be condemned by this Committee and condemned in no uncertain 
terms. We are no doubt deeply conscious of the vast scientific 
possibilities that are opened up by these tests. But we feel that 
as long as these tests are capable of causing the great misery that 
they have caused to countries affected by them like, Japan, Ghana 
and the U.A.R., any beneficial results that may accrue to mankind 
are offset by such results, and unless and until science can evolve 
some method by which these tests can be carried out advantageously 
without their corresponding miseries to mankind, no words of 
protest against these tests would, in our opinion, be too strong.

The history of those tests has been set out in the general note 
prepared by the Secretariat and in the forthright statement made by 
the Distinguished Delegat? of the United Arab Republic. It is not 
necessary for me to add to the facts so ably presented in these 
two documents. But our country feels that the explosions that 
have been carried out in the past, and that have been recently 
proposed by countries, like France, which intends to explode a 
nuclear weapon in a direct line to the south of our own island, 
cannot be too strongly condemned. In making the protest, wo 
are not motivated by any insular outlook, because our country, 
though a small one, has never hesitated to protest, and to protest 
in the strongest terms, against any attempt by any power, whether 
larger or small, to endanger the lives and the economy of other 
countries.

Now we consider the legal aspects. These tests have been 
defended on grounds of the sovereignty of the State and the security 
of the State. To these defences, the simple answer seems to be

tint when the very survival of the human race on this planet is in 
j sue- every other consideration must bow before this paramount
consideration.

If it is alleged that the same process is used in the develop
ment of atomic energy for peaceful purposes, as, for example, in the 
construction of nuclear weapons, we still feel that there is no choice 
hut to insist on a total ban unless and until human ingenuity can 
devise a safer method of handling these materials, preferably under 
the directions of the United Nations or some other representative 
world organization.

We have no doubt whatsoever that the tests that have been 
held so far are violative of the principle of the freedom of the seas 
and the use of the air space above it.

On the question of the use of mandated and trust territories 
for the Staging of these tests, we feel that this is a flagrant violation 
of the sacred trust that has been placed in the trustee countries 
and it must be condemned without hesitation.

Another question that has been posed is whether a country 
can shelter itself behind the argument that when these tests are 
carried out within the limits of its own territories, they are not 
legitimately the concern of other States. The answer is that as 
the effects admittedly are global, biological, genetic and economic, 
and in short, the problem concerns the future of mankind on this 
planet, and the available evidence shows that the extinction of the 
human race bv the continuance of these tests is a distinct proba
bility and a frightful reality, jurists and world opinion are compelled 
1° condemn them, to declare them illegal and to be contrary to the 
interests and welfare of mankind. This, in our opinion, applies 
equally to the safety of all persons residing within the territories 
nf the offending State, both nationals and aliens. In condemning 
these tests, it would appear to us that this Committee need no 
longer hesitate to register its emphatic protest with one united 
voice. There is no room for delay nor would it appear to us that 

lerc ls any need to go back to and adopt old principles to meet 
?,e m°st perilous situation that has confronted the human race 

'ts entire recorded history. These old principl s were evolved 
a tunc when jurists never for a moment contemplated the vast 

potentialities and the serious repercussions of these tests. This
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Committee should not only condemn at this session nuclear tests, 
as at present practised, and in whatever form, as illegal, but also 
keep this subject in constant review and carry on a relentless 
struggle to outlaw such tests until a safe and sure test is evolved, 
and in the meantime bring before the Bar of world opinion ever}7 
nation that has been, or is, or will be, guilty of this grave crime 
against humanity.

It is, therefore, with the greatest pleasure, that I endorse 
ever}7 word uttered by the Distinguished Delegate of the U.A.R. 
in his concluding paragraph and support the resolution proposed 
by him to outlaw nuclear tests and to suspend and to prohibit 
such weapons, and to liquidate the bases of these tests, unless and 
until a safe and sure test is evolved.

Indonesia:—Nuclear tests have been watched by people all 
over the world with deep anxiety and profound concern. The 
stupendous possibilities of destruction of life and property and 
serious damage to future generations by nuclear explosions have 
been engaging the minds of jurists, scientists and statesmen ever 
since the atomic bombs were dropped on Hiroshima and Nagasaki. 
At the same time, the peaceful uses of nuclear energy have opened 
the eyes of the world to new avenues of dazzling progress through 
the application of this newly found source of energy for the benefit 
of mankind as a whole. While the discovery of gunpowder, 
the steam engine and electric power have brought about revolu
tionary changes in earlier ages, none of them has presented man
kind with such a dilemma as the discovery of the energy hidden in 
the atom. The question of the legality of nuclear tests, as we arc; 
all aware, is a new subject in international law as the nuclear test 
itself dates back only to the last two decades. The importance 
of the subject, however, could hardly be exaggerated as the future 
of mankind and civilization may hinge upon the timely arrest of 
these tests. Moreover, as the tests which have been conducted 
so far have been mostly held in the Asian African region, the 
Asian and African States arc the parties who are most directly 
concerned with the question. In addition to that, the considera
tion of the subject by the Committee has become almost imperative 
in view of the fact that notwithstanding the strong protests by 
Asian African and some other States, France has seen fit to hold in 
succession three tests in the Sahara and there has been no indiea-
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■ go far that, she would depart from her ill chosen path even in 
tho face of a resolution of the General Assembly of the United 
Nations expressing grave concern over the tests and urging the dis
continuation of these tests. Before long more powers may acquire 
the scientific knowledge of producing atomic bombs and they also 

v wish to test the results of their research and to perfect their 
atomic devices. This in turn would induce others to do the same, 
ancl the most dreadful vicious circle ever to occur in the history of 
mankind would become, a fact.

Before we proceed to deal with the legal issues involved in the 
conduct of nuclear tests, we wish to make it quite clear that we are 
at this session only7 dealing with the holding of nuclear tests in 
peace time and not with the legality of the use of nuclear weapons, 
although there is, as the distinguished Delegate for the U.A.R. 
has pointed out a close relationship between the two ques
tions, as the tests which have been held so far were meant 
to perfect nuclear and thermonuclear weapons, we do agree with 
the distinguished Delegate for India that the question of the 
legality of the use of nuclear weapons in warfare is in law a separate 
question governed bv the conventional and customary rides of war. 
We wish also to make it perfectly clear that the remarks which 
we are going to make relate only to the kind of nuclear tests as 
are described in the note of the Secretariat. The Secretariat 
should in our view be commended for the excellent note they have- 
prepared for the Committee.

As to the legality of nuclear tests, we have no doubt what
soever that they are illegal and that they should be prohibited. The 
dangers to which mankind is exposed by the continuation of such 
tests have been amply described in the note of the Secretariat. 
Although the direct damage caused by heat, blast and radiation 
generated by the. tests may be kept within certain controllable 
limits by the testing power as the tests which have been held in 
the past have been conducted in remote and thinly populated 
areas, the spread of radioactivity through the iall-out ol radioactive 
dust cannot be predicted as the radioactive clouds created by the 
explosion, after having been blown in the atmosphere, may be 
carried by prevailing high winds to any7 part of the vorld and 
mfiy endanger life or cause serious injury to persons living at far
away places. The grave risks inherent in the unpredictability
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of the spread of the fall-out to places many thousands of miles 
away from the scene of the test have been established bc3'ond any 
doubt by the studies done by .Japanese scientists on the spread of 
radioactivity in Japan following in the wake of the test held by the 
United States in the Marshall islands through radioactive dust and 
rain. Even the fish caught in the seas around Japan have been 
found radioactive. While on the subject of the unpredictability 
of the spread of radioactivity through radioactive fall-out. may 
I draw the attention of the Committee to a news item which lias 
appeared in the Japan Times of 18th February. The paper carried 
a report by a Japanese scientist who lias recently returned from 
Italy to Kagoshima aboard of a flailing training ship, that his 
scientific team lias found the Indian Ocean highly radioactive. The 
team lias detected 00 to 70 counts of radioactivity per minute in 
plankton collected while the ship was in the Indian Ocean near to 
Equator. The question which immediately arises is where does 
this radioactivity come from! Most probably from the latest 
French test in the Sahara, because to our knowledge that is the 
only test which lias been held recently. If that assumption is correct, 
it would again he another proof as to how far radioactivity can 
be spread by a fall-out. While excessive exposure to radioactivity 
may lead to death and serious injury or illness such as 
bone cancer, leukaemia and other serious diseases, particularly 
when it contains strontium-fit), eminent scientists have also main
tained that it caused adverse genetic effects. Moreover, it lias 
been asserted that the genetic effects of radiation are cumulative. 
Thus any new explosion would not only present a serious danger 
to the present generation but also may endanger future generations. 
Although in some interested quarters there lias been a tendency 
to minimize the dangers of these tests to mankind, the findings of 
the report by the World Health Organization on the physical and 
biological effects of exposure to radioactivity to the lfinü Geneva 
Conference on the Peaceful Uses of Atomic Energy should be 
accepted as authoritative.

Nuclear tests may be hold by the testing -State within its own 
territory or in a lion-self-governing territory under its administra
tion or in a trust territory or on the high seas. When the test 
takes place in its own territory, a State may claim that it is within 
its sovereign right to do so, but at the same time it should be pointed

, ,|.at in exercising its sovereign right a State is under an obliga
tion to prevent its territory from being used for activities detrimental 
to the interests of other States. We fully agree with the preceding 
speakers that this customary rule of international law should apply 
I,ere although the detrimental act has been committed by the 
State itself. Ko State lias the right to endanger in peace time the 
lives of persons or to cause injury to them and their property in 
other States and the holding of nuclear tests with the consequential 
unpredictable spread of radioactivity through the fall-out ot radio
active materials present undoubtedly a serious danger not only to 
neighbouring States but even to far away States, or to ships on the 
high seas. While it. may be argued by others that such a rule does 
not exist in customary international law. it should lie pointed out 
that it certainly violates the principle of good neighbourliness as 
enshrined in the preamble of the U.N. Charter and explicitly 
expressed in Article 71- of the Charter. Moreover, in our view, it is 
a violation of an inherent obligation of being a member of the 
community of nations. A State holding such tests commits in our 
view an illegal act or at least, an international tort while the damage 
done to life and health of persons and property in other 
States should be compensated. This principle ot responsibility and 
indemnification should also apply to foreigners who happen to be 
in the testing State while the compensation to be [laid to its own 
nationals is a matter which falls w ithin the purview of the municipal 
law of the State concerned.

As to nuclear tests conducted in non-sclt-governing territories, 
we fully agree that it is a violation ot the United Nations Charter 
obligations as laid down in Articles 73 and 74. Article 7a defines 
the non-self-governing territories as territories whose people have 
not vet attained a full measure of self-government, it is clear 
that these territories are not parts of the metropolitan area proper 
°f a State. Thus the administering State does not have sovereignly 
uv'er the non-solf-governing territory as it has over its ow n territory. 
Ifiis is particularly so because the administering State has the respon
sibility to develop self-government and to assist them in the pro- 
k're.'sive development, of their free political institutions. There
fore, sooner or later, these territories must have their own govern
ment, unless they themselves desire otherwise. Article 73 requires, 
among others, that, in administering the non-self-governing terri-
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tories, that State must ensure the just treatment of the people of 
the non-self-governing territories and protect them against abuses, 
ft will be very unjust indeed and a manifest abuse to explode a 
nuclear test on a non-self-governing territory and to subject the people 
there to dislocation, to destroy their land, and to expose them to 
the dangers of radiation. Under Article 73 of the Charter the ad
ministering State has accepted as a sacred trust the obligation to 
promote to the utmost the well-being of the inhabitants of these 
territories. The holding of nuclear tests would perhaps promote 
the interest of the administering State. But it could never be said 
that it will promote the well-being of the inhabitants of these 
territories. On the contrary it will retard their development and 
subject them to harms and damages of considerable extent. More
over, Article 74 of the Charter prescribes that the administering 
State should follow' the general principle of good neighbourliness 
in the non-self-governing territories and due account must be taken 
of the interests and well-being of the rest of the world. It is certain 
that the neighbouring States of the non-self-governing territories 
do not want to see the air of the non-self-governing territories 
polluted by radioactive materials endangering their own people and 
safety. By detonating nuclear devices in the non-self-governing 
territories, the administering authority has violated the provisions 
of the Charter and it should therefore be regarded as illegal.

While a State has a certain measure of sovereignty over a non- 
self-govcrning territory which may be termed conditional sovereignty, 
an administering authority of a trust territory does not have 
sovereignty. It is holding it as a trustee under the supervision 
of the United Nations. The conduct of nuclear tests there is 
certainly a violation of the principle of trusteeship. The test is 
definitely prejudicial to the interest and the safety of the people. 
No matter how elaborate the preventive measures are that are taken, 
it has not only the effect of destroying their property but also the 
effect of upsetting their way of life. They may also be exposed to 
radiation as has occurred in the Marshall Islands test in 1054 by the 
United States. The conducting of nuclear tests in trust territories is 
in contradiction of the basic principles of trusteeship and it also con
stitutes in our view an arrogation of sovereign rights which the 
administering authority docs not possess. They should, to our mind, 
be regarded as illegal. Nuclear tests, if conducted on the high seas,

do in our view violate the four freedoms of the sea. These tests will 
definitely cause the pollution of the sea and the destruction of the 
living resources of the sea while in addition to the radioactive fall
out radioactive fish may endanger the life and health of people 
living in far away countries. Navigation, fishing, the flying over 
the danger area have to be suspended for quite some time while 
submarine cables may be affected. The freedoms of the high seas 
are designed for the benefit of humanity and not for the convenience 
of one or two States, detrimental to the rest of the world. We are, 
therefore, of the opinion that nuclear tests on the high seas are an 
infringement of the freedom of the high seas and are therefore illegal.

In conclusion, I wish to address myself to the suggestion made 
by the distinguished Delegate for the United Arab Republic to the 
effect that we should adopt a condemnatory resolution. We fully 
agree with the idea, and vve are supporting it.

Iraq:—It has been suggested, if I may recall, that it would be 
more appropriate for the Committee at this juncture to deal pri
marily with the problem of immediate concern, namely, the legality 
or otherwise, of the nuclear weapon tests. We are in favour of 
this view. However, before proceeding with our comments on 
the subject, which will be presented in broad outline and in a 
rather sketchy fashion, wc wish to emphasize that although Iraq 
is opposed to all tests of nuclear weapons wherever they are carried 
out, it however views with particular concern and anxiety the 
nuclear tests carried out by Trance in the Sahara dcseit, and 
we deem it opportune to voice our condemnation of 
these tests. In regard to the problem of the illegality of nuclear 
tests, wc wish to make the following remarks :

Wc do not share the view that a State is free to use its own 
territory for testing nuclear weapons, because wc believe there is 
ample evidence that such tests cause injury to life, health or pro
perty of nationals of other States, and are therefore, contrary to 
the general rules of international law. Wc are of the opinion that 
no State has an absolute right to close portions of the high seas, 
perhaps even temporarily, to users of other nations. Therefore, 
if the testing of nuclear weapons by a State results in barring parts 
of the high seas to users of other nations the conclusion seems in-
~___ _ i l • _____ ---- thnt n /-«f U iinnfi'nriT fn f.lio rnlns int.f'P-



national law. Tins view may liud support in tlm decision of the 
International Court of Justice in the Anglo-Norwegiaii Fisheries 
Dispute 11)51. and also in the preamble to the Charter of t he United 
Nations and in Article 74 of the same. It may be necessary, on 
the other hand, to point out in this connection t hat if nuclear tests 
carried out by a State in certain portions of the high seas result 
in inflicting actual injury on the life, health or property of nationals 
of other States by means of radioactive fall-out which may lead 
to a dangerous pollution of the atmosphere and water, when these 
nationals happen to be outside the danger zone, that would cons
titute on international tort. Indeed, one may go so far as to suggest 
that in these circumstances, and under specified conditions, certain 
international instruments, such as the Geneva Protocol on Poisonous 
Gases and Analogous Materials of 1925 and the Genocide Convention 
of 1948 may be applicable.

We are inclined to support the view that nuclear tests carried 
out in a trust territory, whether it be a strategic area or otherwise, 
arc contrary to the letter or spirit, of the pertinent Articles of the 
l mted Nations Charter or a trusteeship agreement concluded 
between the United Nations and any .State.

finally, we are of the opinion that this Committee should pass 
a resolution condemning these tests as a crime against humanity
and recommending the initiation of international legislation to this 
effect.

■Japan:—This Committee is well aware that the people and the 
Government of Japan are deeply concerned with this topic before 
us. As we are the only people in the world who suffered from the 
damage by atomic bombs dropped during the War. we have a very 
strong feeling that all the nuclear tests should he prohibited. 
Indeed, this feeling of ours is based on humanitarian Considerations. 
As such, it is above any other consideration, legal or otherwise. 
Several resolutions which were adopted by both Houses of our Diet 
lor the prohibition of atomic and hydrogen bombs may be regarded 
as a rcHeetion of a deep feeling of the Japanese people.

With such psychological background, the Government of 
Japan have made strong diplomatic representations, whenever 
and wherever the atomic or hydrogen bomb tests took place for 
the suspension of such tests; they did so against the United State:

the Soviet. Union and 1 
t],,> same against. Franc 
u-j|l do so in the future

However, it must be pointed out that there are two aspects 
in the use of nuclear energy. The one is the use of nuclear energy 
for peaceful purposes and the other for military purposes. We 
the Japanese people are determined to use nuclear energv for 
jicaccfiil purposes and for peaceful purposes only. Admittedly. 
tl,e use of nuclear energy for peaceful purposes involves in itself 
many complicated legal problems, both domestic and interna
tional. Take, for instance, the question of liabilities of tile owner 
of nuclear reactors for the possible damage to the third party. As 
we understand, countries like the United States, the United King
dom and Switzerland have enacted laws providing for strict liability 
on the part of the owner of the nuclear reactor. In Japan, too. a 
hill providing for strict liability is now being prepared liv the 
Government and will, 1 suppose, be enacted by the Diet at its 
present session.

As for the international aspect of the peaceful uses of nuclear 
energy, common efforts arc being made by jurists and lawyers of 
the world for international legislation on the subject; a Draft 
Convention on Third Party Liability in the field of nuclear energy 
prepared by the Organization for European Economic Co-operation 
and a draft Convention on Liabilities of the Operator of Nuclear 
Powered Ships prepared by the International Maritime Law Con
ference may he cited as examples.

However, we believe that the task for this Committee at present 
is not to be concerned with the peaceful uses of nuclear energy. 
Onr task is to study another aspect of the picture, that is, the use 
of nuclear energy for military purposes.

Before wo go into the discussion on this matter, we have to 
hear in mind that there are really two different questions involved. 
As the distinguished Delegate for India pointed out. in his 
very enlightening general statement, distinction must he made 
between the legality of the use of nuclear weapons in time of war 
and the legality of nuclear tests in time of peace.

As for the legality of the use of nuclear weapons in time of 
war, legal opinions may differ depending on the interpretation ol



the existing customary international law, various international 
conventions, or the general principles of law as recognised by 
civilized nations. Yet, the Delegation of Japan wish to make it 
clear that the use of nuclear weapons in time of war should, to 
say the least, be prohibited as a matter of lex ferenda.

After having made this point clear, we now come to the point 
of more immediate and direct concern to the Committee—the 
legality of nuclear weapon tests in time of peace.

Here, again, the opinions differ on the question of fact. 
Opinions of scientists differ with regard to the effects of radioactive 
contamination resulting from nuclear tests. The vicwrs of Japanese 
scientists contained in the Background Paper prepared by the 
Secretariat indicate the harmful effects of radioactive contamination. 
On the other hand, the United Nations Scientific Committee which 
was entrusted with this work did not draw in its Final Report a 
clear conclusion regarding the harmful effects of radioactive 
contamination resulting from such tests. Such differences of 
opinion may subsist before a detailed and long-term study and 
observations shall have been carried out on the genetic effects of 
radioactive susbtances on human beings and their environment.

In the circumstances, our position is that, in the absence of 
scientific proof to the contrary, all the nuclear tests which may 
more or less contaminate the air should be suspended as soon as 
possible from the humanitarian point of view, since it seems to be 
only reasonable to assume that as long as nuclear tests are continued, 
the cumulative radioactivity may reach dangerous proportions 
injurious to human health to a point beyond the power of science 
to circumvent or cure.

Without prejudice to the humanitarian considerations men
tioned above, we should like to touch briefly on the legality of nuclear 
tests. In doing so, we think that it may be useful for us to consider 
the matter in three different phases depending upon the places 
where such tests are to be carried out.

Firstly, the case in which nuclear tests are carried out in the 
territory of the State conducting such tests. We consider that in 
such cases the question of State responsibility under international 
law does not arise as long as such tests do not affect the life and
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property of the population in the neighbouring and other States. 
Of course, if an alien in the territory of the testing State is affected 
by such tests, the alien’s home State has the right to exercise its 
rivlit of diplomatic protection in accordance with the existing 
international law. However, it seems hardly possible because of 
the very nature of radioactive fall-out that the effect of such tests 
could be limited in the territory and would not go beyond the terri
tory of the testing State. Therefore, if the existence of the harm
ful effects beyond the territory of the testing State can be proved 
by scientific evidence, the testing State is to be held liable for an 
international delinquency. It may be further stated that in such 
a case, the liability of the State which carried out the tests should be 
that of strict liability, at least from the point of lex ferenda, if not 
under the existing international law in force.

Secondly, the case of nuclear tests carried out on the 
high seas. We think that there should be reasonable adjustments 
among the traditional four freedoms of the high seas mentioned 
in the Draft Convention on the High Seas adopted at the United 
Nations Conference in 1958, and the alleged new freedom to 
use the high seas for atomic tests. We consider that the 
carrying out of nuclear tests in the area vital for navigation or 
fishery on the high seas, for instance, is contrary to the existing 
international law.

Thirdly, the case of nuclear tests carried out in the United 
Nations trust territory. In our view, it will be contrary to the 
spirit of the Charter of the United Nations for a trustee 
authority to use territories which it holds on trust from the United 
Nations, although there is no explicit provision in the Charter which 
prohibits the use of trust territory for such purposes.

In closing, may I emphasize once again the urgent need for 
suspension of nuclear weapon tests based on the humanitarian 
considerations involved in the question of nuclear tests. This 
view of ours, we think, is shared at least by the common people 
both in the Communist and non-Communist States. We are firmly 
convinced that these overriding humanitarian considerations should 
not be lost sight of by the results of technical and legal analysis 
°f the whole question.



Burma:—I have listened with rapt attention to the clear and 
dignified statements made by the distinguished leaders of the U.A.R., 
India and Ceylon. May I say for the Burmese Delegation that we 
endorse their views on the subject without any reserve. Whatever 
may be the specious arguments advanced to justify nuclear tests, 
the fact, incapable of being controverted, remains that the effects 
of these nuclear tests are harmful to the extreme, not only in the 
immediate vicinity where the test is carried out. but with prevailing 
winds or the vagaries of disturbed nature, the area affected may 
be boundless. We are told that there is such a thing as a clean 
bomb, fuit even if it is so, it is only a matter of degree and it neverthe
less remains an evil; and it is unpardonable to foist evil upon 
mankind. For every argument that nuclear tests are permissible 
and legal, more convincing reasons can be advanced against such 
a proposition. In any case, it requires no great learning in law to 
be convinced that the effects of nuclear tests are evil and harmful 
to mankind, and that to pursue in carrying out these tests, despite 
protests, is immoral. I do not wish to say much on a subject which 
must revive such painful and bitter memories to our hosts who were 
the victims of atomic bombs. I share the pessimism of the dis
tinguished Delegate of India when lie said that legal solutions and 
legal restraints are hardly an adequate or constructive answer to a 
race in nuclear tests and therefore may I say only this, the Burmese 
Delegation is convinced that the pursuit of nuclear tests is immoral 
and should be condemned.

Pakistan :—I have listened with utmost respect to the admir
able statements made by the distinguished Delegates. The moral 
and ethical principles enunciated by all of them, especially the 
distinguished Delegates from the U.A.R., India. Burma and Japan, 
are rationally valid and hold in them a promise for salvation of 
man. It is true, as has been pointed out, that the world is hanging 
insecurely between the prospects of a crushing sky and a gaping 
hell. It seems that with every increase in human skill as to means, 
t here is also an increase in human follies as to ends. Intellect, which 
has sharp eye for methods and tools appears oblivious at. times to 
ends and values. The splitting of the atom, which would have been 
a boon to man, now hangs over his head like the sword of Damocles. 
The old complacent faith of man about his irresistible, progress 
is tampered by serious doubt. The doubt has now passed into

alarm. Man is out to conquer the moon and Venus—he has yet 
to conquer his worst, enemy—himself. We live at a stage of 
technological development where the moral of man to alleviate 
the perils of his own creation has become an imperative necessity 
Life lias some meaning and some purpose. An awareness of that 
meaning and purpose will give man his higher consciousness of his 
manifold relationship with the creator and the principles to Jive by 
and the purposes to live for. We see in these issues, a great moral 
and ethical crisis of our times It has been pointed out also that 
it is an issue of International Law. The opinions of the jurists, 
however, are extremely conflicting. It involves very complicated 
and intricate questions of law of great, importance and magnitude.
I will retrain myself, at this stage, from offering any comments on 
this subject. It must, however, be admitted frankly and honestly 
that it is also a political issue of the utmost importance. We cannot 
build an ivory tower of our own and consider ourselves immune 
from the objective realities of political life. Our thinking un
related to the political realities of the day may make it a form of 
escapism. Any blueprint of concepts and convictions unrelated 
to the objective realities may not be conducive to the attainment 
of the ideals it is meant to achieve. The Geneva talks were held by 
the Powers concerned regarding the banning of nuclear tests. The 
talks were suspended. The parties suspended nuclear tests 
according to their own statements, even though no agreements 
were reached. The talks are going to be resumed soon—I under 
stand very soon, in the month of March-as I read in the papers.

am sure all-efforts will be made there to reach an agreement 
Jnder the circumstances, my Delegation will not commit itself to 

^ny position or situation which will prejudice the Geneva dis 
eussions in any manner and further obscure the political atmos- 
1’ ere or make it a little more complicated or confused than what 

*s today. In view of our stand, not to prejudice the forthcoming
tlJT dlSCUSSi0nS’ 1 Sha11 refrain from making any comments on 

' Agenda item we are discussing and I shall abstain from any 
'Kg on the item. However, in the end I shall reaffirm and 

t; rate the moral and spiritual crises as pointed out bv the very dis 
guished Delegates, especially of U.A.R., India, Burma and Japan.

OW*r for Ghana : The legal and moral implications
C 6ar tests have b, en go comprehensively thrashed out

y 1
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by the distinguished Delegates that I do not intend to re
iterate those points. I wish, however, to dwell briefly specially 
on the question of the French tests which in our view is tending 
rather to make any agreement on the cessation of nuclear tests 
more complicated, because we know that the three major nuclear 
Powers have agreed among themselves to suspend any further 
tests, but it is only France who lately has broken this moratorium 
and therefore my Government has not, as it is quite well known, 
hesitated; in company with other like-minded governments, 
to condemn this move on the part of France. The argument that 
the Sahara Desert is part of France is, of course, very much in dis
pute, and we have never been able to accept 'that theory. There 
is also the other point of whether a metropolitan power can under
take any action such as nuclear tests in a colony which we all 
know is prejudicial to the welfare of the inhabitants, so that 
my Government feels that since this Committee is composed of 
members which are not nuclear powers, it is especially appropriate 
that we should use any moral force we have to make our voice 
heard on the councils of the world and try to bring pressure— 
moral pressure—on the nuclear powers, not only to suspend, but to 
stop any further nuclear tests. As, I remember, was stated here 
not long ago by some delegate, international law so far has been 
designed to the interests of the greater powers. Whatever finally 
is to their interest has international sanction and there was a time 
when even colonialism was regarded as a matter of course because 
at that time the colonial powers felt it was in their interest that 
territories should be colonized. We are of the opinion that that 
era is now past forever, and that we should also in our own small 
way contribute to the formulation of the international code of 
conduct. If this Committee can pass a resolution or initiate anv 
move on this subject to that effect, we shall be very grateful and 
we shall be pleased to associate ourselves with it.

Observer for International Law Commission (Me. F. V. Gakcia- 
Amador):—I would just like to say a word in connection with the 
subject of nuclear tests and, I will limit myself to the purely legal 
aspect. This is, of course, a problem of international responsibility 
like any other one and not only in the broad sense but also in the 
strict sense, because in normal cases, the injury in this case would 
be an injury to an alien and the international claim may be based.

and has been based in a very small number of eases, on the basis 
that an injury has been done. In this connection, I would like 
to read a short paragraph from my fifth report in which I deal with 
the matter. I was referring to the fact that there is not yet an 
international obligation of a precise, well defined character with 
respect to nuclear tests, and this is still so today as you have re
cognized in this discussion. Nevertheless, if a State experi
ments on the high seas, if the State involved has the freedom to 
use the high seas or the air space, or even its own territory, the 
question arises whether the exercise of that freedom would be law
ful if it involved activities potentially harmful to such important 
interests as safety of human beings. From the point of view of 
international responsibility, the problem is not to determine 
whether or not there is a well defined precise prohibition against 
conducting a particular test on the existing condition. It is enough 
to know that the activities concerned imply by their very nature 
and bv their harmful consequences, the abusive, unlawful exercise 
of a right. File expression “a right” is used because scientific tests 
that are incapable of causing injuries are entirely compatible with 
the freedom of the use of the high seas and of air space. But 
according to Article 2 of the Geneva Convention, this freedom.

1 hatever its manifestation, shall be exercised by all States with 
reasonable regard to the interests of other States in their exercise 
rd the freedom of the high seas. In short, today, a proposal has 
"ien made t0 find a solution to this problem by the theory of objec

tive absolute liability, liability or responsibility without fault, 
J,Jt unfortunately, technically speaking, this is not applicable
n^K-u- beCaUSe todfty we don’* have an international obligation 

o i itmg those acts. We are looking for but still today there is
tlir- 8^C V 0bllgati0J1—0n the contrary a State can do that either on
territ S6aS lUlder the freedom of use of the high seas or in its 
. ory as an unquestionable right, So in order to find a basis for
'|îieneln8fInternatl°nal resPonsibility for damage done as a conse- 
notion f 6 nUCleal eXperiment’ you have to resort to the legal 
obfi ° abUSe °f rightS- There raay be no international 
notion tT ° d° ^ but yon fiud in international law todav the 
to pr0fl Üat a State may not exercise its right in such a manner as
that soT larm t0 °therS’ and in this connection, there is no doubt

is liter*,r aS ,the high SeaS are C0I1CernCd’ the Geneva Convention 
ally applicable whether the tests are illegal or not, it does
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not really matter nor is it necessary to impute international res
ponsibility. But the only thing is that in eases of injury the fact, 
that the State has abused its right, is enough. This is the opinion, 
that was held by a very well known French Professor of public 
international law, Prof, GiDel, who very strongly condemned not 
only such tests but argued very wisely that all these argumentations 
set forth by some other writers trying to justify the legality of 
these tests were incorrect. So what we can say in regard to the tests 
on the high seas, we can also say with regard to the tests conducted 
by a State in its own territory, or territories under its jurisdiction. 
There is no doubt that a State’s territory may be used for any kind 
of experiment, but, if that State’s territory is used or I should say 
abused, with all the consequences I have mentioned, international 
responsibility is automatically incurred, and in this respect T 
would like to call your attention to a rather recent international 
decision, namely the decision of the Trail Smelter Arbitration 
between the United States and Canada in which the tribunal 
admitted that though the State was exercising a right in general, 
if the exercise of that right caused damage, that State would be 
responsible for injuries done in the territory of other States or to 
persons in the territory of other States

HI. TOPICS FOR DISCUSSION



Topics for Discussion
(a) Factual. Scientific and Medical Aspects

1. The nature of direct damage caused by atomic explosions re
nting in deaths of human beings and destruction of lives and

property—area over which such destructive effects are spread 
ollt—can it be confined within the areas or territories of the State 
which is carrying out the tests ?

2. The nature of indirect damages :—
(a) Pollution of the air with radioactive material—area over which 

such radioactive material can be said to contaminate the 
atmosphere—can such pollution be confined to the territories 
of the particular State which is carrying out the experiment— 
the efTect of such pollution on the health of the people.

(b) Economic Effects : (1) Mass movement of the population due 
to evacuation of the areas in which tests arc to be carried 
out; (d) possibility of the deprivation of means of liveli
hood of such people due to their movement from tlie place 
of their residence and work: (3) Adverse effects on particulai 
industry or industries due to contamination with radioactive 
matter e.g., effects on fishing industry in Japan after the 
Marshall Island tests.

(c) Meteorological Effects : Effect on the weather—variation in 
temperature, radioactive rain etc.—the area over which such 
effects take place and the time during which these effects 
remain.

(d) Interference with the freedom of air navigation and navigation 
>» the High Seas, due to vast area being rendered unsafe for 
such navigation at times when the tests are being carried out

(e) Destruction of the living resources of the Sea-'

(b) Legal Aspects

(®) Is a State responsible or ought it to he so for direct damages 
CflUsed to the inhabitants of the area where the tests are carried out 
d'le to deaths of human beings and destruction of their property re
citing from explosions of atomic devices under the law of tort or prin 
g'1'1qs analogous thereto l



, „h weapons be said to be illegal by itself without proof of any 
3U „ ? Can the question of stoppage of such tests be said to e a

damage
matter of international concern

v Would the payment of damages by a State for injuries suffered
. ' nuclear tests be regarded as sufficient or should an injunction

lIiIC W
f stoppage of such tests be necessary *

VI Does the interference with the freedom of air or sea navigation 
resulting from declaration of danger zones over the areas where the 
tests may be carried out amount to violation of the principles of n- 

temational Law ?
VII Is the destruction of living resources of the sea which result 

from nuclear tests on islands or areas of the high seas to be regarded 
^ violative of the principles of International Law ?

VIII. Is it lawful for a Trustee Authority to use territories which 
it holds 0.1 trust from the United Nations, for purposes of ho ding 

nuclear tests ?

(b) If such damage is caused to a foreign national resident or so
journing in its territory or to one who may be accidentally passing 
through the danger area, would the State which is carrying out the 
tests be liable to pay reparation to the injured alien’s home State 
under the principles of State Responsibility in International Law 1

(c) If such damage is caused to a foreign national whilst resident 
or sojourning in a neighbouring State, would the State carrying out 
the test be held liable to pay reparation to the injured person’s home 
State under principles analogous to that of State Responsibility in 
International Law ?

II. (a) Can it be said that, a State which carries out atomic tests 
in its own territory is endangering the safety and well being of its neigh
bouring States and their inhabitants due to possibilities of radioactive 
fall-out : and if so. whether the use by a State of its own territory for 
such purposes is not contrary to the principles of International Law ?

(b) Can it be said that the use by a State of its own territory for 
the purpose of carrying out nuclear tests by explosion of atomic devices 
amounts to an abuse of its rights in respect of use of its State territory?

III. (a) If it is established that explosion of nuclear devices re
sults in pollution of the air with radioactive substance and that such 
contaminated air is injurious to the health of the peoples of the world, 
would the State carrying out the tests be said to be responsible for an 
international tort in accordance with the principles laid down in the 
Trail Smelter Arbitration Case ?

(b) In an action based on commission of an international tort, 
would it be necessary for the claimant State to prove actual damage, 
or is the general scientific' and medical evidence on the effects of nu
clear explosions sufficient to maintain the action ?

(c) Even if the harmful effect resulting from contamination of 
the air can be confined within the territories of the particular State, 
can it be said that t he State has violated the human rights of the citi
zens and aliens living in its territory, and if so, whether the State is 
responsible for the harm caused to the aliens under the principles of 
international law relating to State Responsibility ?

IV7. Is the use of atomic weapons in a war illegal, and if so, can 
the tests carried out for the purpose of manufacture and perfection
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Made

Ceylon : My Delegation has endeavoured, in accordance
u ith the suggestion made by our Secretary at the meeting of the 
Heads of Delegations on 17th .January, to deal with the subject 
of nuclear tests in the first instance by propounding answers to 
the questions posed as Topics for Discussion.

In regard to the first question posed in paragraph I (a), our 
opinion is that the causation of damage or even death to the inhabi
tants of the area within the territorial jurisdiction of the testing 
State, except in the case of non-national inhabitants and except in 
highly exceptional circumstances pertaining to nationals, would 
not constitute a breach of international law, although of course, 
the damage may constitute an infringement of the Declaration of 
Human Rights.

Questions I (b) and (c) are questions falling within one of the 
two exceptions I have already mentioned, but I do not propose to 
offer any opinion on them at this stage because it seems to me that 
unless this Committee were to formulate an opinion that nuclear 
tests are illegal, in so far as they constitute either an international 
tort committed against other nations or an abuse of rights of the 
testing nation, little purpose Mould be served by any expression of 
opinion by this Committee on the comparatively minor problem of 
injury to alien residents of the testing State.

Passing now to the second major question, at number II, para
graph (a) of that question is in two parts. The first part raises only 
a quest ion of fact whether atomic tests in one territory do endanger 
the safety of neighbouring States and their inhabitants due to possi
bilities of radioactive fall-out. Perhaps the formulation of the 
Questions preceded the Secretariat's Report, a reading of which 
leads very nearly to the conviction that the first part of the ques
tion must necessarily receive an affirmative answer, on the basis of 
the correctness of the facts as stated in the Report of the Secretariat 
concerning proved results of some of the tests, namely that the safety 
of neighbouring States and their inhabitants is necessarily endan
gered. I propose to refer later to the second part of the ques
tion at II (a) which is a purely legal question, whether the use by



» State of its territory for 
the principles of

the
international law. 

I propose also to refer later

purpose of atomic tests is contrary to

acceptable to the Committee. ^1 2^"?- T* “ ** * 
if the Question l'llf An/lrv»l J-_ I. U , h 10u ^ htate straightaway thatquestion intended to be nosed in tn; -. I »ed m this paragraph (b) is whether

ithoat proof rf damage, the
tW can be an abuse of rights ^.....
tion must be answered in the negative.

In the order of the topics tiler 
bered III. Concerning 
ditional clause referri

ques.

nuclear devi

e comes now that which is num- 
paragraph (a), it commences with the con

ing only to the possibility that the explosion of
ices causes pollution of the

health of peoples of the , a'r and is thns injurious to the
opinion is not called for unTess'it hT ^ ? CSVnasion of leSa) 

tion has been established to —• p0*™* 1 ,at the fact of pollu-

Aecordingly the 1 errai our satisfaction bv gavailable evidence.

report furnished bv the Secretariat a*s',mt>tion that from the
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» « ^rr;,o ■* « m m
lability in tort »l,ich j„ ,lot |)nsp““‘'l'C °f °“-v *«r|I>Mimi of 
caused by the alleged tortfeasor. P011 a°hla' P1°ml dama8p 

With reference to para III (r) r no„ , .
already expressed concerning the L °1th° views 
least imiimmrtonAo . S. iparative irrelevancy or at

question marked 1.
“ast unimportance of parts (h) and (c) a{ the

in Para IV. UndoubL^h/quretion Th'tl f°rmidated

—' - » illegal is one of unparaHeJ "SlZ ^weapons in war :
proper teg.1 of ™I»rwnce. ,„d if ,bP
folio»- very simply that the tertiny 0f 8 ” f mr * u-ou,d
if damage:« « caused thereby to tlm ? "'C&P°nS is ef'ual)y illegal 

‘States. But since the subject before thi. 'r^ P1’°perty of other 
tively narrower subject of the legality of ™ the COmPara'
mon is that a decision on that sn) ■ " * V™0 teste- n,-v °"’n opi- 
decision on a parent problem wlnelfL" ^ UOt he based ”P°n a 
discussion. ias not ï:>eon proposed for our

The question marked V again assumes the illegality in inter- 
i)iltional law of nuclear tests for no injunction can issue except in the 

,>nt or at least the appearance of the commission or the imminent 
•ooimhision of an illegal act. Even on that assumption I do not 
understand the question posed in this para because it seems to me 
iliat the question under consideration, namely the question whether 
nuclear tests are legal or illegal in international law. does not call for 
duy expression of opinion as to penalties or sanctions to be enforced 
gainst a nation guilty of the illegal act. Even if the matter of a 
sanction is within the scope of our discussion, I, personally, am 
unfamiliar with the existence of any device in the international 
organisation analogous to the device of an injunction issued in the 
ordinary process of a civil court.

Our opinion on the questions raised in paras VI and VII are in 
the affirmative, namely that the declaration of danger zones over 
areas where nuclear tests are carried out interfering with the sea 
navigation or causing the destruction of living resources of the sea is 
illegal. In so far as there may thus be interference with the freedom 
of the air, we express no opinion.

In answer to question VIII. our emphatic opinion is that if 
nuclear tests arc proved to be injurious to the inhabitants of trustee 
territory on which they are carried out. the tests are illegal.

I have reserved car opinion on two matters. In regard to the 
second of those matters, namely the question of the applicability of 
the doctrine of the abuse of rights, I offer a tentative opinion. A 
suggestion has been made that the principle of abuse of rights 
might provide a solution of the problem of the legality of nuclear 
tests. That this doctrine is part of international law is subject to 
certain qualifications. It is true that a survey of the jurisprudence 
°f the International Court of Justice and the Permanent Court of 
International Justice shows recognition of this doctrine. Although 
there is no authoritative decision or statement on the basis of this 
doctrine or any elaboration of its principles, surety in this field 
development can take place to cover this new situation.

Our opinion is that in view of the references, however indirect 
and obiter they may have been, made in judgments of the courts to 
the doctrine, it may fairly be said that if in fact there has been abuse 
°I a national right causing injury to any State or its nationals, then



having regard butli to any lack of justification on the one side and 
o the gravity of the damage on the other, there would be readiness 

on the part of a competent tribunal to apply the doetrine of the 
abuse of rights. Even so, the question of justification would be one 
of fact on which divergence of opinion may be possible.

It seems, therefore, relevant to consider whether a State which 
conducts nuclear tests can claim to have any justification for the 
tests. My personal view is that no such claim would be acceptable 
to an impartial international tribunal which, in the peculiar dread
ful circumstances, should in my estimation form an opinion unfavour
able to a nuclear testing nation. After all, what is the justification? 
It seems to me that nation A can only claim that it wishes to carry 
out nuclear tests in order to perfect weapons, which will be more 
effective in what that nation considers to be necessary self-defence 
against weapons which it fears might be perfected by nation ft. 
Assuming this to be a real fear, and assuming the tests to be design
ed for the purpose just mentioned, what are the two matters which 
have to be weighed against each other in the scales? On the one hand, 
there is the fear of the greater effectiveness of the weapons which may 
be used by a possible opponent. It is a fear real enough but vet only 
of a possible danger. Eut on the other side of the scales is the actual 
damage inevitably caused by the tests themselves, the magnitude of 
which cannot yet be estimated. For myself, I would certainly think 
that the infliction of actual and present injury must outweigh the fear 
of a possible superiority in weapons, however dreadful their effective
ness. At the same time I must fairly concede that a nation which 
has real cause to fear that it may be the first victim of a possible 
enemy's use of nuclear weapons may find itself unable to agree 
with my opinion.

The earlier reservation of opinion on my part related to the 
question in II (a). The Report ol the Secretariat suggests two bases, 
other than the principle ol the abuse ol rights, upon which liability 
lor damage caused by nuclear tests can be said to rest. I ask lor the 
indulgence ol the Committee to deter, to a later stage ol these, dis
cussions, a full statement of the views of our Delegation on the 
rather difficult questions which are involved.

For the present 1 will only indicate that we are inclined 
to the view that absolute liability for damage through acti

ves per * dangerous are generally actionable according to the 
^ '^cognized by civilized nations, and that accordingly that prinei- 

te becomes applicable in International Law under Article 38 of the 
Statute of the International Court.

Jlldja ; As this House is aware, the subject of legality of 
uclear tests lias been taken up for examination by this Committee 

at the instance of the Prime Minister of India, who drew the attention 
f the jurists to the subject in his inaugural address at the First 

g^jon of this Committee held in New Delhi in 1957. In the last 
Session of the Committee at Tokyo, considerable interest was shown 
'in the subject by the distinguished Delegates who displayed a 
Leat deal of anxiety over the problem. Accordingly, the Committee 
decided that, this subject should be placed first on the agenda of the 
present Session. The decision emphasises the importance which the 
member countries attach to the subject, and it is a matter of great 
satisfaction to the Government of India that the other member 
countries share their desire with equal keenness to study legal pros 
and cons of nuclear tests.

Since this Committee met last in Tokyo, various nuclear Powers 
have conducted quite a large number of tests causing serious alarm 
m the neighbouring countries. The resumption of these tests has 
heightened the urgency of our examination of their legality .

It is hardly necessary for our Delegation to set out at this stage 
the dangers to human life and property which nuclear tests imply. 
In the Tokyo Session, the distinguished leader of our Delegation had 
portrayed the widely destructive and damaging effects of nuclear 
tests and the other distinguished Delegates had also recalled with 
tacts and figures the grave injury caused by the use of nuclear 
weapons in the past and the potential harms of nuclear tests. The 
Secretariat of the Committee, under the able guidance of our popular 
Secretary, Sliri B. Sen. lias made a close study of the subject and has 
presented to ns a volume of material to assist us in our deliberations. 
We are indeed thankful to the Secretariat for the excellent work done 
by them in this direction.

Even the great Nuclear Powers are agreed that nuclear tests, 
being a preparation for nuclear warfare, arc a malice to the very 
existence 0f mankind. Attempts have been made and are being 
"aide even now to ban nuclear tests totally, but as long as the race



for military predominance and the race of armament continue, the 
chances of total prohibition of nuclear tests appear to be bleak. 
Meanwhile, the non-nuclear nations, especially the neighbours of 
the nuclear nations remain in a state of tension, in a state of fear, 
that the large scale of nuclear tests might some day throw them 
out of existence. We, sitting around this table, have embarked upon 
examination of the problem from a legal angle, but we certainly can
not shut our eyes against the deeper human aspects of the problem.

Coming to the legal implications of nuclear tests, the questions 
which this Delegation considers relevant are : Has any nation a 
legal right to carry on activities which present a potential 
danger of causing mass destruction of the life and property 
of its nationals? In particular, has any nation a legal right 
to carry on activities which are likely to endanger the life and 
property of the adjoining nations? If a nation has no such right, 
what is the remedy available to its nationals and to the adjoin
ing nations to prevent these activities'? If these activities cannot be 
prevented, is the erring nation liable to make reparation to the 
victims of these activities? These appear to be major questions 
which this Committee is called upon to examine.

It is said that a nation enjoys absolute sovereignty over its 
territory and other nations have no right to challenge or criticise 
the doings of a nation over its own territory. Such a startling pro
position might have held good in the ancient barbaric days, but 
does it make an appeal in the modern civilised world? Has a nation 
the unrestricted and unlimited power to deal with its nationals?

I. [a) The English courts and the courts of the various coun
tries which follow the English legal system have been observing the 
law, the rule in Hylands, which lays down that any person who 
keeps anything likely to do mischief, if it escapes, keeps it at his 
own peril and is prima facie answerable for all the damage 
which is the natural consequence of such a keeping. It appears from 
a study of the Secretariat that that principle, somewhat in a 
modified form, was adopted by the major legal systems of Europe 
as well as by America. This rule, however, does not import 
the principle of State responsibility but implies responsibility of 
the individual who keeps the thing that causes damage. How
ever, our view is that a State which permits prosecution of ultra

ardous activities like nuclear tests would also be responsible 
fV the damage. The ultimate responsibility for the welfare of 
he State is of the State and, if the State allows people to carry 

1 on its territory activities of an abnormal nature which are 
likely to cause unpredictable damage or destruction, the State 
must hold itself liable for the consequences of such activities. 
It is urged in some quarters that the State enjoys absolute 
sovereignty over its territory and it can do or permit the doing 
of anything on its territory for which it cannot be held responsi
ble This proposition, to our minds, appears to be a relic ol the 
ancient barbaric age and cannot be advanced and could not make an 
appeal in the modern civilised world. That a nation does not enjoy 
unrestricted and unlimited power to deal with its nationals is, we 
think, amply recognised. No State can act “in complete disregard 
of the elementary dictates of humanity”. This proposition has 
been accepted as declaratory of the existing law by the International 
Military Tribunals of Nuremberg as for back as 1946 and deed? 
of outrage have also been well settled by rules of international 
customary treaty law. We, living in the civilised age, must assume 
that the State cannot itself carry on, or permit any one to carry on, 
in its territory activities which present a grave hazard to the life 
and property of the community. The Charter of the United Nations 
also reaffirms, in its preamble, “faith in fundamental human 
rights, in the dignity and worth of human person. This, again, is 
an indication of the modern trend towards curtailment of the abso
lute sovereignty of a State over its territory. The Universal Dec
laration of Human Eights adopted by the United Nat ions also speaks 
of the willingness of States to surrender a portion of their sover
eignty to preserve the right to life, liberty and security of every 
person. Under the Genocide Convention, the States have accepted 
as a treaty obligation to refrain from and punish genocide. These 
international developments in the recent times clearly established 
the recognition by the States of the principle that the State can
not exercise absolute and unrestricted sovereignty even in its own 
territory or in relation to its own nationals. Our Delegation is 
firmly of the view that in the light of the significant changes in the 
c°ncept of State sovereignty which have been accepted by most of the 
States, the State must be held responsible for any damage caused 
to its nationals as a result of hazardous activities carried on on its 
territory with its knowledge or nermission.
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I. (b) A foreign national, resident or sojourning in the territory 

of a State, in whatever circumstances, would have the same rights 
as the nationals of that State, if lie sutlers damage due to hazard
ous activities in the State. The home-State will not. per se be entitl
ed to enforce the rights which will have to be enforced by the vic
tim in the domestic courts. If, however, a State discriminate, 
against aliens and denies to them those rights, it appears that their 
home-State can take up their case in the International Court of 
Justice on the ground of international delinquency caused bv abuse 
of rights.

1. (c) In the Corfu Channel case, the International Court of
Justice has recognised the principle of international customary law 
that a State shall not knowingly allow its territory to be used for 
acts contrary to the rights of other States. The Trail Smelter case 
is anoter instance where that principle was accepted. Accordingly, 
if a State, by its acts, causes damage on a territory of another, 
State, the first State commits an international tort and is answer
able to the second State for reparation. That second State can seek 
reparation not only on behalf of its own nationals who have suffered 
but on behalf of nationals of other States also on its side. It is 
doubtful whether the other States whose nationals have suffered 
damage in the territory of the second State can seek reparation 
directly against the tortious State.

II. (a) A State carrying on atomic tests in its own territory is 
without doubt endangering the safety and well-being of its neigh
bouring States—even perhaps of the States beyond the neighbouring 
States—due to the possibilities of radioactive fall-out. As far as the 
present scientific knowledge goes, the direction of the radioactive fall
out cannot be controlled and it depends largely on weather conditions. 
The use by a State of its own territory for purposes of nuclear experi
ments is definitely contrary to the principles of international law, in 
view of the possible injurious effects thereof on the people and pro
perty of the other States. The observations of the International 
Court of Justice in the Corfu Channel case unquestionably indicate 
that a State which knowingly uses its territory or allows its territory 
to be used for acts contrary to the rights of other States commits an 
internationally illegal act. Every State and its nationals are entitled 
to live w ithout any fear of injury from the neighbouring States and 
if the neighbouring States carrv on activities which will endanger the

,fetv and well-being of that State, there would be, it appears, a 
"'olation of the basic principles of international law. although no 

1 im fo r reparation would arise, unless actual damage or injury is
caused.

II (h) State carrying out nuclear tests in its own territory
ould we feel, be abusing its rights in respect of use of its terri- 
rv As already stated, a State cannot indulge in acts which cause

or are likely to cause damage 
{ the neighbouring countries oil a large scale.

either to its own nationals or nationals

111. (a) Scientific research has established beyond all reason
able doubt that explosions of nuclear devices thus result in pollu
tion of the air with radioactivity, thereby creating atmosphere 
injurious to the health of the peoples within the neighbouring 
zones. The principle in the Trail, Smelter Arbitration ought to be 
applied to such a situation. It is true that the award in the Trail 
Smelter case cannot in isolation be regarded as laying down a positive 
principle of international law to cover all situations, but it is undeni
able that the principle ought to be applied to injury caused bv 
nuclear tests. We draw attention here again to the implications of 
the preamble to the Charter of the United Nations and the Universal 
Declaration of Human Rights which ought to he regarded a* 
formulating new principles of international law, if not declaring the 
existing principles.

III. (b) The damage which the nuclear tests are likely to cause 
or cause is not merely actual damage but also potential damage oi 
delayed damage. Scientists have told us in unmistakable terms and 
the proposition is abundantly demonstrated by the events which 
followed the tragic atomic bomb explosions in Nagasaki and Hiro
shima (about which our distinguished colleague from Japan will 
hear testimony and also enlighten us in greater detail), that even 
years after the explosions the effects of radiation manifest them
selves in human bodies. Diseases like leuke.amia and genetic diseases 
appear not merely after a victim is exposed to radiation but a Ion 
time thereafter. It is, therefore, not correct to say that actual 
damage has to he established for the claimant State to base an action 
°»» commission of an international tort. In this connection it would 
l|e useful to mention that the Draft Convention on Civil Liability for 
Nuclear Damage, which has been drawn up under the auspices of the



VI. It i
laxV if a nation carrying on nnr

r thc Charter). We feel confident that if occasion arises lor the 
i\“r,rational Court of Justice to decide the question of legahty of 

Lr tests, proposed to be carried out by any State, the ( ourt 

nUf Id not hesitate to grant an injunction. The question oi repara- 
after the event, and it is no solution to the real issue 

!-hieh' is to save humanity and property from damage and

destruction.
V certainly a violation of the principle- of international 

dear tests marks off certain areas 
aB danger zones and thus prevents the exercise of the freedom of 

,ir or sea. navigation. It is not necessary to repeat m any detan 
;,in.t everv nation has the right to navigate in the high seas and t .> 
flv ovcr ‘the high seas. This freedom has been recognised for 
mhtc a long time and has been implicitly reaffirmed m the latest 
conventions on the Law of the Sea. An express provision is made 

in one of the- - Conventions that a State shall not pollute the waters 
of the high «cas—it is merely a declaration of the existing rule 

of international law.

VIT If nuclear tests result in destruction of the living sonree- 
„f the sea the testing nation docs violate the principles ot inter
national law. The living sources arc a common property of all 
nations and no nation has a right to destroy them or to injure then, 
in any way.

VI11 a trustee authority willicit holds territories on trust 
from the United Nations has no right to use the trusteeship terri
tories for the purpose of holding nuelcar tests. An\ s.uhactiiiti i. 
clearly contrary to the basic objectives set out in Articles 73 and 71» 

of tlv Charter of the l nited Nat ions.

1 winnf km : The Indonesian view regarding the legality of
nuclear tests has already been presented to the Committee by the 

Indonesian Delegation during the Tokyo Session last year. How
ever. I may he permitted to make a few additional observations 
regarding some aspects of the matter under consideration, based 
upon the report prepared by the Secretariat.

Firstly, regarding nuclear tests on the metropolitan territory. 
Nuclear weapons tests within the metropolitan territory or national 
territory of a State involve the principle of State sovereignty and

International Atomic Energy Commission by legal experts, of several 
countries and revised by representatives ol’ main countries does take 
notice of the delayed effects of radioactivity and provides for com
pensation even in anticipation of the damage so far as the guilty 
State is concerned.

111. (r) liven if the harmful effects resulting from contamina - 
t-ion of the air arc confined w ithin the territory of the experimenting 
State, that State must he regarded as having violated the human 
rights of its citizens and aliens living within its territory. As a 1 read» 
stated, the sovereignty of the State is to he regarded as having 
been curtailed to this extent, and the State ought to be deemed 
to be abusing its sovereignty in out carrying such dangerous experi
ments. The question w hether the State is responsible for the harm 
caused to the aliens residing in its territory has already been dealt 
with. Apart from 1 hat. it has been scientifically established that 
the harmful effects of contamination of the air cannot he controlled 
to any particular area. We may quote, in this connection, the 
explosion at Bikini Atoll. Radiation and radioactive material 
released by the explosion caused contamination far levond the area 
defined as the warning zone b_\ the exploding State. The fate ol 
the Japanese fishing vessel Lucky Dragon is another instance of 
miscalculation ol the danger area.

IV. As the leader ol our Delegation made it clear in hi.- state
ment at the Tokyo session, the question whether the use of atomic 
weapons in a war is legal or not is not for the consideration of this 
Committee, and we do not propose to express any views thereon. 
We are, however, of the firm belief that the test- carried on for the 
manufacture and perfection of atomic weapons involve widespread 
danger to life and property and arc therefore illegal. Proof of damage 
is unnecessary; the possibility of damage which is unpredictable i~ 
sufficient to condemn the tests as illegal. The stoppage of such tests 
is undoubtedly a matter of international concern, as is evident from 
the fact tlmt even the great Nuclear Powers have engaged themselves 
in exploring ways and means to establish cessation of such tests.

age of nuclear tests is indeed neces
sary. The International Court of Justice lias the power to indicate 
if circumstances so require, provisional measures which ought to be 
taken to preserve the respective rights of cither parly (vide Article
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the principle <>f State responsibility. It is widely admitted that a 
State is sovereign in its own territory ineluding the airspace above 
it. From this point ol view, it seems to follow that a State can 
conduct nuclear weapon te.-ds within its own territory. But this 
is not the ease, because the soveiregnty of a State should not be 
such as to cause harm to others. Nuclear weapon tests conducted 
within a metropolitan territory of a State can easily cause harm 
to the rest of the world. Here, the question of State responsibility 
plays an important role. In fact, it should override the considera
tion of Stale Sovereignty. Tims nuclear tests within a territory 
of a State should he regarded as illegal because of the potential 
threat to vital interests of others.

Nuclear weapon tests may pollute the air above and beyond the 
territory of the State because the radioactive materials may be 
deposited high in the stratosphere and may he swept away to other 
parts of the world by prevailing winds. Admittedly, international 
law at posent has not yet defined the height of the ••airspace" over 
which the terrestrial State has sovereignty. It is. however, generally 
admitted that "airspace' does not include "outer space". Thus 
the damage to flights in the outer space in the future, should the 
nuclear weapon tests still he conducted, would also necessarily belong 
to the responsibility of the terrestrial State which carries out tin 
tests The radioactive materials could also spread to the -airspace" 
of other States or the "airspace" above the high seas. Should the 
fall-out cause damage to other States or their nationals, or to a ship 
or aircraft navigating the high seas or the "airspace above the high 
seas, it is my Delegation’s opinion that the damage should be the 
responsibility of the State which carried out the nuclear weapon 
tests.

As regard the nuclear weapon tests on non-self-governing 
territories, it is the opinion of my Delegation that though dorment, 
the sovereignty over the territory rests with its native people. The 
administering State can he considered as being vested temporarily 
with the attributes of that sovereignty. In administering the non
self-governing territories, a State lias to comply with tile Charter of 
the United Nations. Under Article 73 of the Charter, the admi
nistering State has accepted as "a sacred trust the obligation 
to promote to the utmost. . . .the well-being of the inhabitants of 
these territories." One should he very cynical indeed to contend

iclear weapon tests are carried ont on non-self-governing 
territories to promote the "well-being of the inhabitants of these

territories.'
• Delegation, nuclear weapon tests on nonin the opinion ot my regarded as illegal because tlieyif .mverning territories must he reg

™™-.v <■> «»■ -i*» 1

Rations.
,f nuclear weapon tests on non-self-governing territories are 

regarded as illegal, the tests on trust territories should he even mo.o 
so The administering State of the latter does not have a sovere.gn > 
oVel. the area, and its legal capacity is even more hunted than t >e 
formcr. The administering State of a trust territory ,s more than 
an agent of the Trusteeship Council.

, w.0„Ld like to mention in this connection the concept ol' "stra
tegic areas" in the trusteeship system. Among the trusty up agree- 
Jmts made so far. f think, only one contains the clause of the >t,a- 
teeie area " This was the agreement regarding the trust territory ol 
the Pacific Islands. In this '‘strategic area ' the trustee^ agree
ment of 1947 allowed the administering State (the T mted S a es 
America) to close certain areas for security ~ The U 
SUt- in this verv area detonated hydrogen bombs m 19o4. A, tin 
result of the explosion, many islanders were exposed to radioactive 
fall-out . 1 mav again refer to the Secretariat's report for the effects
of the test on the people of the islands. Their sad story has been v.el 
reflected in the Secretariat's report.

The issue I want to submit is. whether the concept of "strategic 
area" mav justify the administering State to conduct m.cWr-tests 
on trust territories. Although the clause may grant the Mate the 
right to build military bases, it is the opinion ot my Delegation that 
it does not give them the right to carry out the explosion of nuclear 
weapons on those territories.

The Geneva Convention on the High Seas, 1958. stated that the
freedoms of the sea included, inter alia, the freedom of navigation 
the freedom of fishing, the freedom to lay submarine cables and 
pipelines, and the freedom to fly over the high seas. How eve. 
there has not yet been concluded an international agreement as to 
the legality of nuclear weapon tests on the high seas. A résolu



tion on nuclear tests on the high seas, adopted at Geneva on April 23. 
l!)58. recognized the fact that ‘‘there is a serious and genuine appre
hension on the part of many States that nuclear explosions consti
tute an infringement of the freedom of the seas '. A nuclear test 
on the high seas w ill definitely cause hazards to the fisheries of many 
nations. The essential question here is whether the freedom of the, 
high sens can be used so as to create damage to other peoples' 
interests, and my Delegation is of the opinion that it cannot be used 
to that end. The explosion of nuclear weapons on the high seas should 
be prohibited.

If these experiments and tests continue, it would be difficult to 
maintain that they will not infringe upon the recognized freedoms of 
the high seas. Navigation will be halted, fishing will be suspended, 
submarine cables and pipelines may be affected, the freedom to fly 
over the high seas will seriously be interrupted, and the waters and 
tin air of the high seas will definitely be polluted. These freedoms 
are designed for the benefit of mankind, and definitely not for the 
convenience of one or two States, detrimental to the legitimate 
interests ot the rest ot the world.

Therefore, taking into consideration the effects of the deto
nation of nuclear weapons, the tests on the high seas cannot be 
regarded as legal. They cannot be regarded as a legitimate and justi
fied use of the high seas. It is an infringement upon the freedom of 
tiie high seas and upon the safety of mankind.

There is one more aspect of the nuclear weapon test which should 
lie considered : how it is conducted. The tests can be carried out in 
the air. on the surface, underground, and underwater. As to tests 
carried out in the air and on the surface, both kinds of tests have 
praetieulty the same destructive effects and both produce radioactive 
materials which arc dangerous to human life. It is safe to say, there
fore, that such tests are illegal. Considering its effects on fisheries 
and navigation, underwater nuclear tests may also bo included in this 
category.

As to underground nuclear explosions, however, it may be con
tended that they may not have the destructive effects comparable to 
the air and surface explosions, that at least its effects are harnessed 
within the relatively strong concrete. Also, tile radioactive materials

■ it 0f the explosion may not endanger human life because they 
as a **ult ot t nC C M . ., ... I. . . , yet. the underground tests arecontained deep in the ground.ait lu11 1 , - ,,.. race Politically, as I, in nromoting the notorious arms lace. .
(dements 1 ,„-m t-p.ts are inadmissiblewill discuss presently, all nuclear weapon tests an 
including the underground tests.

W,y0 .till remember clearly Hiroshima and Nagasaki The sacri

fice of hundred 
(,f Hiroshima and Nagasaki ca

S of thousands of Japanese lives during the bombing
sed widespread alarm with regard to 

From that time on. the
tlie te.™e.ivo ,»™ be dosa.fed „

4*** Tlte problem of nuclear or atomic weapon»
W cUm „ I- another -

physical science.
' MO,cove, nuclcc, weapon teat- .*• w* • * >bu F«W <*

,j l,v the ,,„*ul liave-uot States. If the nuclea, poueta contmi ■
„loii:,,.„ ,l„. have-not State* will «toy, be tempted » bate «-

, • ojonp generally the nuclear powersclear weapons of their own. Since general >
would not willingly give such weapons to the haic- i - ^
result of all this would be that more tests will be conducted by ha a
not States for their own nuclear weapons, and tins u ill °au>* « o i

harm to mankind.
Nuclear weapon tests also intensify the arms race within the

framework of the cold-wai. s long as the cold war continues to
exist, no party in the controversy will let itself be overmatched hy 
the other. Both the United States and the Soviet 
negotiate on the problems of East-West tension from a position o 
strength - This means that any development in nuclear weapon, 
one side will almost automatically he followed by nuclear testing 
by ite opponent. It , not difficult to see that this kind ot dan--us 
'•balance of power" is based on a precarious basis, andtha^ ^ 
national tension will continue to grow as long as nu ‘ l ^
tests continue, whether in the air. on the ground, on < -
underground or underwatei.

The dilemma today MW to be «!« contradiction
what i. raided tbc cecity fm national p,c„v„.,on on tl,c



'>ne hand and the nonwitv for tin's'ifptv, c >■ , ,on the other nv ' f- >i mankind and civiliaafcion

,f tlu l,rf,l)lpm "< nitclfar tests is the ,■„!,! r crux
Avar.

A itrter making these observations. I w ill he verv brief 
U‘ <1U,‘stlons tonm.iate.i in the Tonies for 1)1., ' in answering

^’S- 'h<‘ ,,rovisil>)' >"el, reparation will not
PXCf"“l t-. the nationals of the State
concerned.
Yes.

H 1Jel^tions contention that nuclear weapons
' ' Ure 'IleK'J'- This vlV" is upon the follow-

mg consideration;-: :

L That they am poisonous' and thus contrarv to 
the Hague Regulations f J «DO and 1907) and the 
Geneva Has Protocol of 1923 prohibiting the us,, of 
poisonous <;ases in warfare.

2' Iha< ll!" of the ,luclea>’ "capons is a crime
against human,tv. because it covers destruction of 
civilian population i„ time of war, thus eontrarv 
to the established rules of the law of war.

3‘ fh“< lts t<>tal character may destroy a large 
number of people indiscriminately and i.s thus 
contrary to the established rilje* 0f tI|(, Iau of 
war.

■ That its total character may destroy a Jurge number
°. P*üplc 1,u,I'st'rmnnatel\r and is thus contrary to 

1C (,enoe.de Convention of 194S which prohibit*
> ic destruction, in «hole or in part, of national, 
ethnical, racial or religious groups.

■T That its effects on the civilian population are 
contrary to the Geneva Convention (TV) of 1940 
on the Protection of Civilian Persons in Time of 
War.

Since unclear weapons used both in warfare and in tests have 
almost the same destructive and radioactive effects, it may also be 
possible to deduce from this that nuclear weapon tests too are 
illegal. The stoppage of the tests can certainly be considered 
a matter of international concern.

Allow me to recapitulate briefly the main points of the position 
of my Delegation regarding nuclear tests :

My Delegation is of the opinion that nuclear weapon 
tests are illegal, no matter where they take place or by whom 
they are carried ont and under whatever circumstances. Nu
clear weapon tests should be prohibited and discontinued. The 
use of nuclear energy should be restricted to peaceful purposes 
only. We are of the opinion that damage caused by nuclear 
tests should be the responsibility of the State which carried out 
the tests. The findings in the Trail Smelter Arbitration can be 
used as a legal basis. Though, in principle, claims should be 
based on actual damage, it lias to be kept in mind, however, 
that it will be very difficult to make an assessment, especially in 
terms of money, of material damage to life and health of human 
beings, animals and plants or of the genetic effects of the tests. 
Moreover, it is quite possible that the damaging effects will only 
be manifest after a certain time, perhaps years after the tests.

It is tempting to say that, the problem of nuclear tests 
is essentially a political problem, rather than a legal one. 
Indeed important political issues are involved, perhaps even 
predominantly so.

From the legal point of view it would be ideal if nuclear 
weapon tests could be conventionally outlawed by an inter
national convention. 1 wonder, however, whether under the 
circumstances, with cold-war issues polluting the international 
atmosphere, that ideal could materialize. But my Delegation 
sincerely believes that the Committee’s findings regarding the 
legality of nuclear tests will be of great importance and will 
mean a concrete and valuable step in the right direction towards



Du l'ma : Tl it; subject of nuclear tests is not new or unfamiliar
but that branch of international law which we wish to invoke in pro- 
louncing such tests illegal is new and unexplored. Nuclear tests have 

gone on for many years and upwards of more than 100 tests had al
ready been made before the great Indian leader. Mr. Nehru, put upon 
rimsclf the task of questioning their legality.

The forum of this Committee is hardly the place for dramatic 
pronouncements of moral condemnation of tests, but wc can easily 
mderstancl the appeal made by the Japanese Delegate last year to 
humanitarian considerations for declaring these tests illegal. Hu
manitarian Considerations would forthwith lead our thoughts to the 
condemnation of the use of nuclear weapons in time of war on the 
basis of the many declarations beginning with the Declaration of 
St. Petersburg of 1868 to the Geneva Convention of 1949. For in all 
these international conventions the use of weapons of mass destruc
tion was prohibited.

In the present discussion this aspect of the matter does not call 
for consideration as our immediate concern is with the legality of 
nuclear tests only. The Committee, has before it the 1956 and 1958 
Reports of the United Nations Scientific Committee on the Effects 
of the Atomic Radiation, the extracts from the 1958 Reports on the 
Hazards to Men of Nuclear and Allied Radiations prepared by the 
British Medical Research Council and the Draft Convention and 
Commentaries on Civil Liability for Nuclear Damage of the Inter
national Atomic Energy Agency of 1960

These investigations had been conducted with a view to safe 
guard flic population from the dangers and hazards arising out of the 
use of atomic energy for peaceful purposes, but even after reading 
these reports we are left with the impression that the injurious 
effects of atomic radiation and fall-out must necessarily present a 
source of perennial danger to the life and integrity of the human

-----O w
out of nuclear explosions,, as described in the

and. j1Bo placed »t the dispos»! et the Committee.,™ «»*«>

but those t?sts came-ed
had given rise to hazards

?”!» dirtl^Mhin to ttttd tof“m 1“d
' E The* results .» «* «-tod >» «"««"* « ""

of radioactivity are glo-fall-out. .
testing countries. The spread and increase 
ba in character and the fall-out rising into the stratosphere s U c d 
on to the distant regions of the earth within a space oi several > ears.

Both radiation and fall-out are capable of causing what has been 
scientifically described as somatic and genetic effects on the human 
bodv While somatic effects may cause harm to the individual 
nersnn during his life time, genetic effects would extend to fu me 

’ -ations ' These results would appear to have been confirmed b? 
r::^ of the Japanese victims both of last War and ol the

tests conducted in the Pacific Ocean.
Satisfied as wc are with the truth of the scientific ia^na 

carried out in respect of local and global radioactive fall-out from 
nuclear test explosions and the biological and genetic effects ol such 
Lout and radiation, the question naturafiy arises as to, w a 
,„o„ the peop.e Ilvu, »ud working in to ^ ^
should take by way of seeking redress
to. In the eircumstnncee, the St.tu of whirl, to «cto «rc 
nationals must necessarily appeal to international tar mi x Un 
responsibility for redress on the State winch conducted the unclear 
tests As aireade remarked, this partieular branch oi State respons - 
hi,it, ha, not been previously explored to the extent of ohtatmng well 

settled principles of liability.
There can be no doubt whatsoever that the principle of State 

responsibility must be extended to afford relief and satisfaction to 
the States to which the victims of atomic radiation and fall-out 
belong Such extension of these principles was foreseen by Oppen- 
heim who. at page 342 of his treatise on international law remarks . 
-The increasing complexities of modern international relations >>i 
particular having regard to the unlimited potentialit.es of scientific



weapons of destruction, may call for far-reaching extensions ot indi
vidual responsibility expressly declared by international law." 
The learned author was thinking of the violation of law in respect of 
international control of atomic energy by individuals and not by 
States. At page 343, the learned author states that an act of the 
State injurious to another, if wilfully committed, is an international 
delinquency.

State responsibility may also arise through an abuse of a right 
enjoyed by virtue of international law, and this occurs when a State 
acts in an arbitrary manner and indicts injury upon other States 
not justified by legitimate considerations of its own advantage. On 
the same principle the duty is cast upon the State not to interfere 
with the riparian rights of other States.

These legal principles have already found expression in a number 
of cases before courts and tribunals in a number of countries. The 
Trail-Smelter Arbitration Tribunal arrived at this conclusion enun
ciating the principle in the following terms :

"Under the principles of international law. as well as the 
law of the United States, no State lias the right to use or permit 
the use of its territory in such a manner as to cause injury In
finites in or to the territory of another or the properties or per
sons therein, when the ease is of serions consequences and the 
injury is established by clear and convincing evidence."

The damage in this case was done to the crops, pasture lands, trees 
and agriculture generally as well as to livestock as the result of sul
phur dioxide fumes emitted from a smelting plant in British Colum
bian Canada. The tribunal in the circumstances held the dominion 
of Canada liable on the ground that there was a violation of the 
obligation to protect other States from injuries emanating from its 
territories and this violation constituted an abuse of right, an unlaw
ful act. The facts giving rise to the Trail-Smelter Arbitrât ion have 
very close affinity to those arising out of the undertaking of nuclear 
tests by a State within its own territory, and it is submitted that the 
principles of state responsibility laid down in the said case can with 
equal justice be applied to the conducting of nuclear tests.

in seeking to extend the principle of municipal law, we must take 
into account the well known dictum of Westlake that "the duties

, .ic,lt.s of States are only the duties and rights of the men who 
*ni 1 " ■ and it is scientifically wrong and practically undesir-them

divorce international law from general principles of law and 
ftb .toWline the main systems of municipal ji
morn

-which underline the main systems ot municipal junspru-
» 'I'regulating the conduct of human beings.”

cLenct 10
Thus. to solve, the problem set before this Committee, it should,

, . ont in the Statute of the International Court ofJnst.ce, seek 
R.S Guidance from the “general principles of law recognized by civi- 
145 n - viz„ the general principles of municipal jurisprudence,

’ te law in so far as they are applicable to

US o

lized nations
and in particular, of privât 
relations of States.

The Committee’s Secretariat has placed materials before 
sufficient weight to enable the Committee to come to the conclusion 

State conducting nuclear tests within its own territory is, 
ty of an act of international delinquency.

The Committee he, bee,, referred to the principles of tortions liability
stems of law. The accepted principle m

that
under international law, g

adopted by the various ays
wronv to do wilful harm to one sAnsrlo-American law is that it is wi 

neighbour without tari» jt.stiftation and excuse. The same print-,. 
I”il recognized by France in .Article 13X2 of the <** Napoleon, 
by Italy in Article 2043 of the It,.!»» CM Code »„dbj.G"“‘Je 
infections 823 and 826 of the «en,». On! Code The Sum. Code 
also incorporates the same principle in Article 41, an 0 1
observes this principle of law in Article 403 of the Soviet Civil Cod .

This law of liability for unlawful harm is based on the principle 
of fault, but in more recent times this principle of fault lias been 
qualified bv the application of the principle of absolute liability m 
respect of dangers created by the respondent. The English case 
Rylands r. Fletcher is in point, for it lays down "A person u w 01 
his own purposes brings on his land and collects and keeps there any
thing likely to do mischief, if it escapes, must keep it in at ins pen , 
and. if he does not do so. he is prima facie answerable for all the 
damage which is the natural consequence of this escape. n ie 
American law of torts this principle of liability for ultra-hazardous 
activities is stated in these words :

“One who carries on an ultra-hazardous activity is liable to
another whose person, land or chattels the actor should recognise



as likely to be harmed by the unpreventable miscarriage of the 
activity for harm resulting thereto from that which makes the 
activity ultra-hazardous, although the utmost care is exercised 
to prevent the harm.”

The principle of absolute liabilityfor dangerous things is found 
accepted by the major legal systems of Europe and America. The 
Islamic Book of rules of justice, MnjaVa' in Article 1197 provides 
“no person may be prevented from doing as he wishes with his 
property unless in so doing he should cause grave damage to other 
persons.’’

The African customary law does not diverge widely in its essen
tials from the accepted concepts of the common law. The Chinese 
and Japanese law also recognise the principle of absolute liability for 
dangerous things. The Burmese law, based as it is on the English 
common law, similarly recognises this principle. Dr. E. Maung 
in his Expansion of Burmese Law, (1951 page 56) mentions that 
even before the common law came to impinge upon the native cus
tomary law, it was a recognised principle that a person has the duty 
to act so as to avoid injury to others even though in the exercise 
of one’s right. Hence a person felling trees on his own land adja
cent to another’s holding was liable in damage for the injury caused to 
buildings, human beings and animals on the adjoining land.

It would thus appear that this agreed principle of tortious 
liability recognised in all the major legal systems of the world can 
readily furnish the source from which international law can draw in 
enunciating its own rules and principles with regard to international 
torts and tortious liability. Adopting this principle this Committee 
should share the view that a State harbouring dangerous things on 
its territory or carrying out dangerous experiments within its terri
tory should be held liable for damage or harm caused to neighbour
ing State.

In regard to the nuclear tests carried out in the open seas, it 
has been said in some quarters that the interference caused to navi
gation is negligible and the harm done to the living resources of the 
sea is slight and that these disadvantages were far outweighed by 
the resulting advantage of keeping the would-be enemy of world 
peace in constraint. But such a bland reason cannot possibly appeal
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• r mmittee The end does never in law justify the means, 
^introduction ot such a concept into the municipal l.w would

■ ((rave injustice to the victims of the illegal act. The same 
«*'’ n “ould undoubtedly follow if such a view be adopted m the
result 
real®

of international law
v’ereignty of any oneThe hi"h seas are not subject to the sove 

• The reservation of immense areas of the open seas for nu- 
nation- The .es necessarily reSult in the denial of the
“^tSttherC^ to navigate in the area. The power of the 
[f t explosions is such that vast areas of the open seas would for 
b -durable tenth of time be placed out of bounds-so to speak- 
“ ational shipping as well as to fishing operations. Thus if

?rtotiim be permitted in the high seas, the four freedoms of 
;hU: se. rccemly ndopted by the international convent,»» would 

certainly lose their meaning and purpose.
The Cited Nations Convention on Fishing in Article I lays down 

the general principle that, subject to regulations relating!» conserva-
,u—» -, * •*.—

fishing in the high seas. Articles 24 and 2ouon
nationals to engage m 

ention adc 
Sea require States to

ill ------ O “ T £ , 1
„f the convention adopted by the U, N. Conference on the Law of the

take steps to prevent pollution of the sea by oil 
and radioactive waste and other harmful agent, The tragic exper
ience of the Japanese fishing fleet shows hot.; substantially t e fis
water, could be polluted and how the living f th “
could be destroyed a, a result of nuclear testing conducted on the 
high seas. In the face of these grim facts’ this Committee is bound 
to agree that nuclear testing in the high seas ,s illegal «• bemg 
entry to the four freedoms of the sea «tiled and agreed to unde 
the U.N. Convention on the Law of the Sea.

Japan : Event, which took place since our Tokyo session
do not show any sign of optimism regarding nuclear tes s 
months after the Tokyo Conference, France conducte er ou 
nuclear test. Last autumn, when efforts had been made for br,nom 
negotiations at Geneva to a successful conclusion, t îe ovie m 
resumed a series of nuclear tests, which culminated in he deton.toon 
of the 50 megaton bomb, despite a solemn appeal by he Unit 
Nations. Following this Soviet resumption, the United Sta es 
America decided to undertake laboratory and underground nuclear



•tests. It has recently been reported that she is planning mid-air 
nuclear explosions.

. The Japanese Government lodged protests with the French 
Government on April 27, and with the Government of the Soviet 
Union on September 2, October 20. October 25, and again on Octo
ber 30. She also made a protest to the Government of the United 
States on September 6.

At the United Nations last autumn, the Japanese Delegation 
took an active part in the .six power draft resolution on the suspen
sion of nuclear tests. Japan also made efforts for the adoption of 
a resolution on the conclusion of a test ban treaty under effective 
international control.

As mentioned in a general statement in the previous session, 
Japan's repeated protests and her other actions are based mainly 
on humanitarian considerations and the broad conception of safe
guarding world peace, and not on the technical question of illegality 
of such tests.

The steady increase of radioactive fall-out is certainly a matter 
of great concern to us and to entire humanity—a matter which is 
also highly relevant in the consideration of the legality or otherwise 
of nuclear tests. However, even if the scientists should fail to prove 
actual damage done by radioactive fall-out, or even if they succeed 
in inventing the so-called ‘‘clean bombs", nuclear tests are fraught 
with serious danger to world peace. They create suspicions and 
accelerate an intensive armament race in nuclear weapons, which i- 
itself a great menace to world peace.

The problems before the Committee, however, are technical legal 
problems. Such problems are tit to be discussed not by moralists 
or politicians, but by trained lawyers alone. A nuclear test, damage, 
reparation of damage, preventive remedies etc. are very much like 
tort problems in domestic law familiar to ordinary lawyers in civilized 
countries.

The countries conducting such a test may indeed believe in all 
honesty that in view of the present state of international affairs such 
measures are absolutely necessary for guaranteeing the security ot 
their own countries or for the defence of the Free World or ol the Com-

1,1 aft the ease may be. In the absence ot mternaHona 
"1"niSt Tmning nuclear tests, their position may be regarded as 
^ Z position of a lawful industrial enterprise utilizing n„- 

v which is equally fraught with dangers to the eommn- 
ole« °»crfc> municipal laws of civilized countries have prot id-
nit.V ■ iUtv alon„ the lines of v. Fletcher in Anglo
* 1 a similar principle of 0 faelirdwijihafiang in Cent,

•Vin,'n;:“ ' ; ; lability without any proof of carelessness lor event. I
cental lav- ■ ,ms fl,mulv heen accepted in the cmmtr.es

, nf the Organisation for European Economic 
«Î Eunlt,’in ■ asc of nuclear danger. May not similar

in the ease of damage arising out of nuclear

iards. vrhich. it seems, has 
1 oi t

Co-operation m the case

uized by civilised nations?
■ i tied that the question be discussed without a show of 

• 'T l without any suggestion of moral condemnation ol
wy'ofthe TO”ntries <jonoeri^s

:::rs;::=
or the prevention of damage.

The concept of delict or tort has a nuance of moral coudemna-
• , ■ 1 , -opiated in the 19th century with the idea otHon. having been assouaun in m

culpa . ‘ The French place this strict liability under a separate cap- 
■ Smith of the Harvard Law School

t-ion Quft&i-delict, and Judgi 
wanted to keep this strict liability separated from tortious liability.

only be solved by the
Japrm: [Further Views]:

The problem of nuclear w capons tests can 
complete banning of such tests. This can be effected by agreement 
by the testing states to cease to make such tests. his lonno e. 
big political actions on their part which are of course a thing of prune 
importance As the distinguished observer Ironi the 1 nitu - ations 
Meetly stated, the sheer inquiry into the legality of such tests will 
.mt solve our problems.

The United -States of America have made the tests with the 
Mief that such measures are absolutely necessary for the defence 
»>< only of Herself but also for the defence ot the Free -Id, a dtha 

s"vict Union is making sueh teste probably believing that such teats



are necessary for the defence of the Communist World. I hop© 
that mankind will through Hobbesian logic conic to have a govern
ment which can control the dangerous actions of the testing States 
leading to mutual destruction. But at present the world is not su 
organized, and international lau presupposing a society of sovereign 
States is incompetent to control their actions. This does not mean, 
however, that it is meaningless to deliberate on the legality of nu
clear tests. The examination shows that there is a w ide divergence 
between the rules of positive law so far evolved and the sentiments 
of justice of mankind in general. There is. to use a classical phrase, 
a conflict between positive law and natural law. In our inquiry into 
problems before the Committee, we should use two distinct methods. 
What are the present rules, and what ought to be the rules which 
ought to be the international law. For instance, when we consider 
the question of compensation to be paid to the injured party, wc 
can more easily introduce the principle of strict liability into tic 
international field through the doctrine of civilized jurisprudence. 
But it will be found that when we come to the question of preventive 
remedies, international law as presently established is incompetent 
to bring the international rules to the level of the more complete 
remedies recognized by municipal laws of civilized nations, until 
political organization of international society witnesses a radical 
change.

Such, in brief, is the viewpoint of the -Japanese Government in 
considering the legality of nuclear tests in various forms which arc 
considered by the Committee.

The answers of the Government of Japan to the questions formula
ted in the Topics of Discussion arc as follows :

I (a) A State that has carried out the tests ought to be responai 
ble for direct damage caused by them under the internal 
law of the State.

(b) A State, that has carried out the tests and caused such 
damage is liable to pay reparation to the injured alien a 
home State, provided that local remedy has been exhausted.

(c) When damage was caused to a person who was outside 
the territory of the State carrying out the tests, the injured 
person’s home State can demand from the former repara
tion under the principles of State responsibility.

(a) 
&
(b)

no,
a question.
neighbouring States is

111 (a)

00

0‘)

With regard to questions (a) and (b), extent to which the 
sighbouring States are endangered should determine such 

If the danger of causing damage to the 
beyond doubt and ovcr-whelmingly 

great the State is exercising its territorial right to suih an 
extent as will constitute an abuse of right under Inter

national Law.
The State earrving out such tests is to he held responsible 

Hut ion of air in accordance with the principlesfor the pol Arbitration case.

IV

VI

laid down in the Trail Smelter 

Under the existing international law. it would be necessary 
for the claimant State to prove actual damage.
With re<rard to the first question, it would depend on the 
nature and extent of the harmful effects resulting from 
contamination of air. As for the second question the 
answer would he in the negative as long as the benefit of 
local remedy is assured.

The use of atomic weapons m time of war, when it causes 
an indiscriminate destruction of life and property, violates, 
at least bv analogy, the existing rules of customary and 
conventional international law, as embodied, for instance 
in the provisions of the Hague Regulations of 1907 and 
the Geneva Protocol of 1925. For the second question, 
holding of nuclear tests or the manufacture of atomic 
weapons cannot be said to be illegal by itself. In respect 
of the last point, stoppage of nuclear tests is indeed a 
question oi universal concern.

Under the existing International Law, there is no recourse 
but to ask payment for the damage resulting from nuclear

tests.
Where the case has been referred to an international 
court, an injnetion by the court for stoppage of such 
tests should be necessary upon application.

The answer depends on the case. To establish the area of 
danger zones, without giving reasonable consideration to 
the interests of other nations in the exercise of the freedom
of the high seas, and in such a way as to interfere with



international traffic and fisheries, is a violation of the prin
ciples of International Law.

VII It is a violation of International Law to carry out nuclear 
tests in such places and in such manner as will obstruct 
or adversely affect the fisheries of other nations on the 
high seas.

VIII To carry out nuclear tests which will affect the advancement 
of the inhabitants of the trust territory is to he considered as 
contrary to the general purposes of the trusteeship system.

In making these answers the Japanese Government wishes to 
emphasise that humanitarian consideration should be given a priority 
over the technical aspects of the legality of nuclear tests. The answers, 
therefore, shall not prejudice the position of the Japanese Govern
ment based on such consideration with regard to any particular 
nuclear tests in the future as well as in the past.

Pakistan-. Today, when a blanket of nuclear war clouds is menacing 
the whole human scene, a searching reappraisal of the code of conduct 
that governs international relationship is a demand upon mankind. 
Man’s progress from the cave to outer space will become meaning
less in this international age if we cannot ultimately evolve a code of 
conduct with common objectives for all nations, based upon the rule 
of law. Due to scientific developments our planet has become much 
too small and it has become much too dangerous for it to he ruled by 
anything but law. As long as the rule of force retains its paramount 
position as a final arbiter of international disputes, there will remain 
always the possibility of war by miscalculation. I cannot see how 
we can hope to secure peace in the world except by establishing law 
between nations and equal justice under the law.

We are living at a decisive moment in the history of man. 
Rapid and dramatic changes in the technical and scientific fields, 
too numerous to enumerate, daily defy evaluations on the basis of 
outmoded slogans and outdated interpretations. At a pace beyond 
imagination the whole pattern of existence is being reshaped. Merc 
guidance from hidebound political doctrines may not provide firm 
footholds for the dynamic present and an uncertain future. Age- 
old barriers such as seas and mountains, weather and climate and 
space are fading into relative insignificance.

w-e listen to the roar of current history, every day that passes 
‘U seems more clear that mankind, men and nations-races am 

colour-must learn to live together or they may have to perish together.

•nt how to destroy the world-he must now learn how 
honourable, just and true peace for free man in all 

mn out. and the civilization as we

Man has lear 
to save it for an
countries before the sands of time 
know it is buried underneath it.

The peace we have today, as has been rightly said, is a peace 
maintained by retaliatory terror.
Man is tied to . .' ’ strain and unbalance in man sgreater

This is not a peace without fear, 
the wheel of fear. The faster the wheel moves, the 

is the psychological ifc.

v p lmVe observed earlier, the old complacent faith of man 
about his future has given way to doubt, The doubt has now passed 
into alarm. The feeling of alarm is heightened by the erected u a s 
of hatred and by the nature of conflicts and controversies that plague

the world.

The genetic, biological and other e:

have been studied and commented upon,
United Nations scientific agencies

ffects ol nuclear radiation 
from time to time, by the 

and by other scientific bodies.

It is estimated that about one hundred and thirtv nuclear tests 
have so far been carried out in various parts of the world over the 

Each nuclear test has added its quota of radioac- 
and the air, and the scientific

the

past fifteen years
tive material to the land, the sea
evidence collected and set out in Chapter I of the Report of 
Secretariat has shown that the general contamination of the world 
by radioactive substances is in the process of having its biologic* 
,md venetic effects on the human race. The indefinite continuation 
of nuclear tests and pollution of the atmosphere, land and vater a 
over the world may seriously affect the life and health of the popula
tions of all countries. If the nuclear powers continue testing nucleai 
weapons, the non-nuclear States may have to consider the question 
as to whether the testing States are liable m international law for the 
damage caused by these tests. Even if the tests are carried out 
within the territory of the testing state and even it the tests do not 
cause «mv immediate damage to neighbouring States, every test 
earned out may still have harmful effects on the rest of the world by 
its contribution to the quota of harmful radioactive substances in tin



air, the land and the sea. This is so because every nuclear explosion 
results in the radioactive fission products being drawn into the stra
tosphere and these fission products gradually spread out over a 
large part of the world and return ultimately to the earth in the form 
of rain or snow. The estimates of the time for this return have 
recently been sharply revised. Whereas in earlier official discus
sions on fall-out the average, length of time which the radioactive 
particles would spend in the stratosphere was reckoned at ten years, 
the actual time is now estimated by scientists to be two to three 
vears. Consequently, the radioactive materials from over one 
hundred nuclear tests have already returned to the earth with their 
radioactive pollution. The tests of nuclear weapons so far have 
already distributed sufficiently extra radioactivity over the world 
to be detectable by instruments of precision. Every nuclear test 
spreads an additional quota of radioactive1 elements over every part 
of the world and each added amount of radiation may cause da mag 1 
to the health of human beings all over the world. It is. therefore, 
a pertinent point to consider whether the unclear powers are liable 
under international law. International morality demands and 
international law may require the cessation of unclear tests.

The logic of the whole situation, however, demands a political 
solution without which all discussions on the subject may have 
purely an academic significance with no particular influence on the 
policies of the nuclear powers.

A great nuclear power violated the moratorium and in disregard 
of world public opinion started its tests of the monster megaton 
bombs. This has started the inevitable chain reaction of further 
nuclear tests by other nuclear powers.

It is not enough therefore to approach the question of the 
cessation of nuclear tests from a purely academic legal point of 
view. The hard realities of political life have to be taken into account 
for making our declarations of any practical significance and value. 
Failure to recognise the hard realities of political situation will lend 
an air of unreality to our academic deliberations. We have to recog
nise that mere declaration by us, that nuclear tests are illegal, will 
not bring about a cessation of the tests. We have further to consi
der whether the question of cessation of nuclear tests without an 
effective and proper method of inspection and control can in any

J help towards the solution of the real problem. Voluntary 
56 tests without inspection and control may afford an oppo -ban on tests vitnom 1 make secret

nv to the more unscrupulous nuclear povei.
*m,ty -■ • ■ - technical and tactical advantages m the1

ele of further
It seems obvious that none 

ot,„c „uol«r powers », «« ‘1>»»1“ '"™ °'V" T'**' “f

reparation for gaming
5„„ «eld. which inevitably will start the «00» «•
nuclear tests by others all over again

■ ....... . arc agreeable to -
tWt national seewrity end «- »»" • -*> - « — 

and retaliatory terror.

tUesairSval'atal wntiiuiatioiiof lift on earth-they mv illegal and most 

certainly immoral without any doubt.

1 d»w the attention of the Committee to
bitration Cast (United States vs. (anmla). The j 
Case and the Fletchers Case have also been quoted Tin - 
principles established in those eases are rationally valid am com 
üdntay be -a «!»> tt.,v may Lave «halt n\>l>lication to tin

topic under discussion.
To us above all, it is the supreme crisis in human civilisation 

It represents a deep crisis in the development of the human life and 
' Man is faced with a moral crisis of the highest magnitude 

is. whether we would allow our lives, our civilizationthought.

to ^Itinne w grow anti nourish ™ 1» »” ““'“‘’^^onTTln-
particular system of Ufa we woultl risk even '* *
human species from the face of the earth. This is an acute 
problem and anything that goes to help to solve this pro em, u
earn our heartfelt approval.

I had occasion ,0 observe earlier and I take the opportr.nity 
of reiterating it again that whether rve would respond to the ch, c. fce 
of onr age, and evoke adetpta.e spirita.i, .norland enatttonal
responses from the depths of our being to «-discover the real mean
ing and purpose of life and help man channelise!this efforts in theclirec-

- ■ ■ r 1 iiwf : ) i u 1 free world within the Ira me-tion of organizing a peaceful, just ana iree « oi
work of world order, where men and nations may live without fear



under the law, with equal justice for all, refusing to sacrifice the hu 
man destiny, as a moral being, has a mark of interrogation, which 
the Asian-African continents need answer from the depths of their 
ancient wisdom, for the salvation of man.

We shall therefore lend our full support to any resolution that 
may call for a ban of nuclear tests.

Our answers to the questions formulated in the Topics for 
Discussion are as follows :

Question 1 (a) — Yes.
(b) — Yes.
(c) — Yes.

Question If (a) — Yes.
(b) — Yes.

Question Ilf (a) — Yes.
(b) — On proof of actua 1

(c) _
damage only.
Yes.

Question IV (i) — Not illegal-Proof of 
actual damage.

(Ü) — Yes.

Question V — Not sufficient. 
Injunction is necessarv

Question VI — Yes.

Question VU — Yes.

Question VIII —_ Not lawful.

Thailand: I wish to make the following observations which 
represent the personal views of my humble self. 1 shall confine my 
remarks primarily to the legal aspects of the problem.

The title “Legality of -Nuclear Tests" is misleading in the 
extreme. I hope we are not called upon to establish the legality of 
nuclear tests, nor indeed their illegality. To state that it is legal to 
have nuclear tests is certainly not the purpose of this Conference; 
on the other hand, to say categorically that nuclear tests are in

égal is to state ideology or athemselves and by themselves uu-gni is iu «aie 
wishful thinking rather than a realisable condition of facts in the 
modern law of nations. The most that could be done and should 
indeed be done would be to bring all nuclear tests under the control 
and rules of international law.

Nuclear tests are at present uncontrolled and uncontrolled nu
clear tests are unnecessary evils. They are uncontrolled in the 
sense that scientifically they are not controllable. That is why they 
are called tests or experiments. That is why it sometimes happens 
that the explosion encompasses far greater area of destruction than 
expected or calculated or indeed planned by scientists. Apart from 
the inability of scientists to plan or control such tests within reason, 
there is sufficient legal justification to bring them under international 
legal control. The discoveries in modern science and technology 
have advanced the world to a stage where it would indeed be dan
gerous if the progressive development of international law lags too 
far behind. It is up to us lawyers and especially international 
lawyers to find a satisfactory solution to this urgent problem and to 
create international machinery^ to control nuclear testing.

Although it is the consensus of every one here that nuclear 
tests should be banned, and I sympathise and even subscribe to that 
but to ban nuclear tests would still involve a political decision, and 
to do it with some measure of success it is necessary to have the 
assistance and cooperation of those who experiment with nuclear 
explosions. It follows as a matter of logic that the position would 
be the same in reverse if we, Asian African nations, are ha ving nuclear 
tests either in the Atlantic Ocean or in Europe, East or West. But 
the facts remain what they are and we have to accept them as such. 
It would appear to be our special responsibility to see to it that 
international law corresponds to the needs of international life and 
in particular to the progress of international science and technology.

It is essential to observe that technically-1 mean legally speaking- 
nuclear tests are not in themselves abominable. They need not be 
harmful if they could be done in such a way as not to cause damage 
to anything or to anjr human life. They need not be objectionable if 
they are conducted in a controllable manner, such as underground 
explosion, or if they do not involve another country either directly 
by being carried on upon the soil of another State, or indirectly



through fall-out, or if they are not conducted on the high seas or in 
the airspace over and above the high seas.

There is no existing positive rule of international law which 
prohibits the testing of nuclear explosions in one’s own country 
without affecting private lives and properties. Rather it is part of 
territorial sovereignty to exercise such right or power. Lex lata 
therefore furnishes no legal basis to outlaw nuclear tests as such 
But according to State practice as well as de lege ferenda several 
legal aspects of nuclear testing are open to discussion.

If nuclear testing is not in itself injuria sine danino, damage 
resulting from nuclear tests is clearly not damnum sine injuria. 
Needless for me to recall to ray learned colleague from Japan that 
compensation was given as reparation for damages suffered by pri
vate persons as a result of a nuclear explosion. The legal basis for 
such a claim was undisputed.

The legal basis for the remedies for damages resulting from 
nuclear tests can be found not so much in the international law of 
State responsibility co nomine, or in the international law doctrine 
of l’abus de droit, but rather in a number of private law analogies 
irrespective of whether or not it involves State responsibility or an 
abuse of right in international law.

First, there is a general principle of law recognised by most 
nations dating back to classical Roman law that a person can enjoy 
the right in his property so long as he does so without harming his 
neighbour; similarly, a State could exercise its territorial sovereignty 
m so far as its exercise is not harmful to others.

Secondly, on the analogy of the common law concept of nuisance, 
tortious liability is created where an occupier of land lets some un
pleasant or harmful substance, such as fumes or odour, escape from 
his land to the detriment of adjoining property.

Thirdly, absolute liability may be attributed to those who 
experiment with nuclear explosions on such legal principles as the 
doctrine of Bylands v. Fletcher or of strict liability for animals.

The following conclusions may be submitted:
a. The topic under consideration should be referred to as 
‘Legal Control of Nuclear Tests’ .

77

Nuclear tests are not per se illegal, but to prevent potential 
harmful consequences they should be internationally 
controlled.

c. International machinery for legal control of nuclear testing 
should form the subject of further studies by this Committee 
The Secretariat might be entrusted with the preparation of 
a further report on this point. A close and effective super 
vision of nuclear testing is needed.

d. Apart from the procedural machine to control nucleai 
testing, it should also be subject to the following substantivi
limitations :

(1) Nuclear tests should not be conducted on the high seas 
or in the air space, over the high seas because they neces
sarily infringe upon the freedom of the high seas and air
space thereabove.

(2) Nuclear tests should not be performed in the territory not 
forming part of the metropolitan State conducting the tests

(3) Nuclear tests should not be allowed if it is clear that there 
would be fall-outs dangerous or injurious to life.

Within the framework of the above substantive limitations 
which are preventive in nature, remedial measures should 
be provided whereby injured States or individuals should 
be fully and promptly compensated.

All things considered, a nuclear test, when legally and 
scientifically controlled, should only be conducted, if it does 
not involve the risk or potentiality of culminating in a global 
holocaust. For if and when such contingency actually 
does occur, humanity itself will be wholly destroyed and with 
it all the fine principles of international law it has evolved 
through centuries of toil and hardship must perish.

I' A.R.—There is no doubt that nuclear and thermonuclear 
explosions whether carried out on the ground, in the air or in the sea 
Produce blast, heat, fall-out and radiation which entail physical and 
biological effects very harmful to mankind and his environment

To this may be added the internal hazard of those explosions to 
human body, the hazard from radiostrontium. The risk of in-



troducing strontium 90 in the atmosphere could be a great hazard 
to the future of humanity. Scientists have already explained its 
biological damage, its relation to diseases (such as leukaemia, bone 
tumors and cancer) its effects on the reduction of life-span and also 
its genetic effects.

Apart from direct damages, nuclear and thermonuclear ex
plosions have serious indirect damages, namely:

a. The possibility of mass movement of the population and 
of their deprivation of means of livelihood.

b. The effect on weather and rain.
c. The destruction of the living sources of the seas.
d. The interference with the freedom of air-navigation and the 

navigation in the high seas due to the large zones being 
rendered unsafe because of these nuclear explosions.

At the Tokyo session, I mentioned the harmful effects of the 
three French nuclear tests which were carried out in the Algerian 
Sahara on February the 13th 1960, April 1st 1960 andDecember 28th 
1960. I said that, according to a report prepared by the Faculty of 
Science, Alexandria University, radiation increased in my country 
and the radioactive fall-out reached at times, as a result of these 
tests, fifty times double the normal.

It is appropriate to mention now the effects of the fourth French 
test which was carried out in the Algerian Sahara on April 28, 1961.

According to the data published by the U.A.R. Nuclear Energy 
Establishment, the fourth French test in the Algerian Sahara produc
ed its effects in the territory of the U.A.R. Samples of airborne fall
out collected at Cairo and Inchas showed that the activity went up to 
a level which reached 300, 180, 100 and 80 times the background 
concentration of the air under normal conditions. The peak values 
of deposition of the mixed fission products at the selected sites 
varied from 4 to 99 per Km. square. The normal deposition was 
almost zero under normal conditions of no testing.

As regards the French nuclear tests, it was also announced that 
Ghana suffered from the first test which was conducted on February 
13, 1960. It was proved that an increase of radiation was found in 
the samples of research workers. Harvest, soil, water and milk 
were badly affected.

As regards the nuclear tests conducted by the Soviet Union 
starting in September 1961, it was reported by the U.A.R. Nuclear 
Energy Establishment that the effects of these tests were felt in the 
territory of the U.A.R. and that the samples collected by this Estab 
lishment showed an increase of radiation and also the existence of
radioactive fall-out.

Although nuclear tests may be conducted in deserted areas and 
under worked up precautions in order to avoid the exposure of the 
peoples to local fall-out, yet nothing can be done to avoid exposing 
almost the entire world population to global fall-out resulting from a 
large explosion. This global fall-out is inherent in the very nature 
of nuclear tests, particularly multi-megaton tests, and it cannot be 
eliminated. It is a long-term hazard. Its short-term effects are 
not the only risk.

As the adverse biological and genetic effects as well as the 
widespread damage resulting from nuclear explosions cannot be 
denied, I would not hesitate to declare nuclear tests illegal whether 
conducted by a State in its colonies, in trust territories, in the high 
seas or in its own territory.

Regarding nuclear tests carried out by a State in its colonies 
we believe that Articles 73 & 74 of the United Nations Charter give 
specific rights to non-self-governing territories, and provide that 
these territories are no more under the complete sovereignty of colo
nial countries. The members of the United Nations having com
mitted themselves to the respect of some international standards 
hi their relations with their colonies, they no more have the right to 
expose the peoples of these territories as well as of the neighbour
hood to disasters by undertaking nuclear tests.

Regarding nuclear tests carried out in trust territories, I would 
hhe to point out that under Chapter 12 of the Charter of the United 
Nations concerning the trusteeship system, as well as under the terms 

trusteeship agreements, the trustee authority has no right to use 
territories it holds on trust from the United Nations for the 

Purpose of undertaking nuclear tests. Such an act by the trustee 
Authority is against the basic objectives of the trusteeship system.

liki
Regarding nuclear tests carried out in the high seas, we would

6 to point out that according to the law of the sea, no State can



exercise sovereignty over the high seas. In time of peace, freedom 
of navigation, freedom of fisheries, freedom to lay submarine 
cables and freedom of aerial movement are correlated to the 
absolute rule of freedom of the seas. Nuclear tests in the high seas 
cause injurious effects upon fishing even outside the zone of imme
diate danger. Moreover, States undertaking nuclear tests in the 
high seas, prohibit air navigation and sea navigation in the areas 
where the tests are carried out. This act is a grave interference with 
the freedom of the air and freedom of the high seas. There is no 
doubt that the destruction of the living sources of the sea is a viola
tion of the existing rules of international law.

As regards nuclear tests carried out by7 a State in its territory, 
it was argued that the use of nuclear weapons in time of war may 
be justified on the ground that this will weaken the striking power 
of the enemy and a large number of human lives will be saved. 
This argument, however, is not available in case of nuclear explosions 
carried out in time of peace by a State even within its territory, 
since the harmful effects of such explosions cannot be confined within 
its boundaries and since aliens living in its territory7 or passing 
through the danger area and also the people of the neighbouring 
States may be affected by these explosions.

It was argued too that on the basis of national sovereignty, 
any country has the right to acquire nuclear weapons as a means of 
self-defence and that it has the right to carry out nuclear tests for 
the manufacture and perfection of these weapons. This concept, 
in our opinion, is unacceptable. We believe that nuclear weapons 
are against the existing rules of international law. There are many 
international instruments which include specific prohibitions of the 
use of poisonous weapons and gases and other weapons of mass 
destruction. The basic principle agreed upon in these international 
instruments is that the only legitimate objective of war is to defeat 
the enemy’s military force andthat the destruction of life and property' 
which goes beyond this objective is illegal. Nuclear weapons, in our 
opinion, are illegal because they are poisonous and cause unneces
sary7 suffering, and arc employed without regarding the distinction 
between combatants and non-combatants. We may7 add that these 
nuclear weapons are against the principles of morality7. The fear 
created bv the explosion of such weapons is that of total destruction,

morally allowed to spread such fear and anxiety7filld no country is 
among the peoples of the world.

The responsibility of a State for damages caused to aliens living 
, passing through its territory and the peoples of the neighbouring 
^untries as a result of nuclear tests carried out in its own territory 
^ay be based on the well known theory of the abuse of the right. 
According to this theory, the responsibility of the State may become 
involved when it avails itself of its right in an arbitrary manner in 
?uch a way as to inflict upon another State an injury which cannot 
tje justified by a legitimate consideration of its own advantage. 
The responsibility of such State may be based also on the principle 
of absolute responsibility for dangerous substances or things which 
ia universally recognised as a general principle of law by civilised 
nations.

I shall now answer briefly the questions formulated in the 
Topics for Discussion prepared by the Secretariat.

Number of Answer
Question
j. (A) The State is responsible under the law of tort.

(B) & (C) The State which conducts the test is liable to pay 
reparation to the injured alien’s home State which may
I exercise its right of diplomatic protection of nationals 
abroad.

II. (A) The use by a State of its own territory7 for the purpose
of conducting nuclear tests is contrary to the principles 
of International Law.

(B) The responsibility of the testing State may be based on
the theory7 of the abuse of the right.

III. (A) The liability of the testing State to pay reparation to 
the injured alien’s home State may also be based on the 
principle of absolute responsibility for dangerous 
substances or things.

(B) According to the general rules, the claimant must 
prove actual damage in order to be paid reparation. 
Probably damage is very difficult to be estimated.
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In the mean time, the action should be suspended 
until the damage actually exists.

(C) Yes.

IV. Yes.

V. In all cases, however, whether damage is actual or
not, the testing State may be compelled to desist from 
this dangerous act by an appropriate action. The 
competent body to decide on the necessity of such 
action is the United Nations.

VI & VII Yes.

VIII. No.

Observer for International Law Commission (Dr. Radha’rinod 
Fal, Chairman of the Commission): I must first of all thank you for 
inviting me in my capacity as an Observer on behalf of the Inter
national Law Commission, as also in my personal capacity, to take 
part in the present deliberations of the Committee on the question 
of legality of nuclear tests. The question really is one that should 
immediately exercise the minds of all men of goodwill. Indeed, 
it raises a grave and anxious issue demanding immediate decision. 
I have listened with a deep and admiring attention to every 
word that has fallen from the Hon'hie Members of the Committee 
in respect of this question and I must say, that if the popular will 
of the world is at all a force, then the developments thus helping 
to bring together friends from the diverse parts of the world, would 
be sure to help them to find that preponderant coefficient of driving 
force which should win our souls and spirits in one flaming effort in 
this respect. The sense of injustice thus universally felt being an 
indissoluble blend of reason and empathy, though evolutionary in 
its manifestation, offering as it were, only a common language for 
communication, will, I am sure, have to be heeded to.

I express my inability to participate in this deliberation in 
my capacity as Observer on behalf of the International Law Com
mission for the simple reason that the question, though in a partial 
form, came before that Body as far back as 1956. The question came 
up before the Commission twice in the course of the same session, 
once in connection with the question of freedom of the high seas and
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atrain in connection with the question of pollution of the high seas 
including the air space above. You will find a summary of the 
deliberations on those occasions in the Commission’s Year Book 
for 1956, Vol. I at pages 11 to 62. though not of course continuous, 
under Articles 2 and 23 of the draft on the La w of the Sea ; you know 
tiih draft was ultimately substantially adopted by the United 
Nations in the shape of the Geneva Convention of 1958. I can’t vouch 
whether attention of the Representatives are drawn to the discus
sions that took place on these questions before the Commission 
but anyway those Articles, which are the result of the discussions, 
are adopted by the United Nations. As to my personal capacity, 
I should only say I had not the questions before me, before I came 
here, and I had not an opportunity of thoroughly examining any of 
them. Without such a study I should not venture any comment 
or opinion on these grave questions.

As to the question of legality of use of nuclear weapons in war, 
again, I have had occasion in quits a different capacity to express 
my view in relation to such ussr by the Allied Powers at Hiroshima 
and Nagasaki, and I should refrain from saying anything mors 
in this connection. I did give expression to my views in my dissen
ting judgment . In these circumstances, and specially in view of the 
most comprehensive nature of the questions raised, I would pray that 
yourself and the Distinguished Members of the Committee would 
excuse my inability to comply, with your invitation to participate 
m this deliberation in either capacity. The question involved really 
goes to the very root and raises many fundamental matters, which, 
1 must confess, 1 could not pay proper attention to before coming 
here. The developments in question have driven us so helplessly 
to live with the horror of our achievements that I venture not to 
trust my ability to keep my capacities distinct in this respect and 
I "dll therefore refrain from saying anything more here in this 
tounection. At the same time, I would assure you, I shall draw the 
Commission s special attention to this matter, to the questions 
mised and deliberations as also the conclusions arrived at this 
lneeting.

^ In concluding, I would like to draw the attention of this Body 
y typical justifying attempts which appear in the Editorial 

0te by Professor Mvres McDougal of the Editorial Board of the



American .Journal of International Law in 1955, in the said journal 
at pages 356 onwards, which note was provoked by the condemna
tion of such tests by Arnold Jowett in the British House of Lords in 
1954 (House of Lords Debate. Fifth Series) as also by a very com
prehensive attack on the tests by Dr. Margolis in the Yale Law 
Journal (1955). 1 would utter one word of caution, though not of
grave consequence, namely our reference to the advisibility of referr
ing to and relying on Article 38 of the Statute of the International 
Court.

Article 38, as you all know, comprises several clauses. So far a, 
clause (d) is concerned, the decisions collected by the Secretariat 
should at least provide a subsidiary means for the determination of 
the law on this point, and there is a general principle of law well 
recognised by the civilised nations referred to in clause (c). But 
then what I am warning you or saying a word of caution in reference 
to is this: If you will refer to the debate at the Sixth Committee 
of the General Assembly during its 1960 session, while adopting a 
resolution on future work in the field of codification and progressive 
development of international law whereby we decided that inter
national law must take due account of the momentous political, 
economic and social development which had been taking place in 
international communities, you will find what possible use the 
existence of this Article in this Statute is capable of. I can tell you 
that some say that in spite of the changing world, in spite of 
the changing geography of international law, in spite of the new 
nations coming into being who had no voice in the formation of the 
existing international law, the nations have indirectly accepted the 
existing rules of law, the international law, the rules, actual rules 
framed, though they did not participate in it, through this Article 
38, because Article 38 is on the Statute and by being Members of the 
United Nations, they also became automatically members of the 
Court, and thereby accepted everything that is stated in the Statute, 
and that is why I am just uttering a word of caution before you 
refer to and rely on this Article 38 of the Statute of the Court.

Obsener for the United Nations (Mr. Oscar Schachter) Mr. Chair
man, I am very grateful for the opportunity you have given me to 
say a few words on this important subject, but all I can do with ah 
humility is perhaps say a few words rather tentatively in nD 
personal capacity.

In regard to the issue posed before this Committee, I would 
like to raise some questions which occurr cd to me. My essential 
question is whether this problem of such magnitude and complexity 
can properly and justifiably be discussed in terms of analogies and 
legal concepts drawn from other situations. As one who has been a 
teacher of law and a student of law as well as an official, I share 
with many of you the interest and even the delight of dealing with 
analogy, of extending to new situations old principles and of attempt
ing to fine! in various legal systems, common maxims and common 
principles. These are fascinating exercises for the lawyer. They 
an: creative and they are a great utility to the judicial bodies in 
dealing with new situations. But there is always the question that 
lawyers must face, as to whether it is justified and wise to apply 
particular maxims to situations which in many respects are subs
tantially different. Can we carry principles of tort and tortious 
responsibility, the doctrine of Rylands and Fletcher which has to do 
with pollution of streams, the Trail Smelter case, over to an area 
which involves such entirety different considerations, which involves 
problems of the magnitude that are completel}.' disproportionate to 
the problems dealt with in these cases? I wonder too whether it would 
carry conviction, in the outside world, if lawyers, jurists, said that 
this problem of nuclear tests which has been perplexing the world 
and the United Nations for many years can in some way be answered 
by referring to Rylands and Fletcher and the Trail Smelter case. I am 
raising this as a question, and as a question I think it should be 
considered. Does not one beg the question of the nuclear test simply 
by referring to these analogies? After all the records of the United 
Nations and elsewhere show that the States concerned do recognise 
Ui" harm. They do consider this an evil. There isn’t any question 
«bout the desirability of bringing about a cessation of nuclear tests, 
but there is the problem, a great problem of the predicament in whie h 
'be* .States, these major powers, have found themselves. They are 
not desirous of continuing nuclear tests, and to some degree they have 
been attempting to deal with this, to meet their preoccupation with 
!he Problems of security, by negotiations long protracted, but not, 
ln Q1-v opinion, fruitless, in order to arrive at the kind of arrangement, 
*-bc kind of solution, which will bring this problem to the end. As 
q 0Se of you who are acquainted with the progress of the talks in 

^neva must be aware, that a treaty lias been virtually agreed upon 
nugh there still have been some clauses which have not been agreed
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upon. I don’t put this forward in an optimistic sense but as an indi
cation that the parties concerned do consider that feasible and that 
practical arrangements are possible to solve this problem. Now 
what I am in essence suggesting here by way of questions is, that 
this is the problem of legislation and that this is the problem of new 
arrangements that must be made. I think the jurists of the world 
can make a contribution in that direction not only by looking at the 
past, not only with trying to find out where the precedents regarding 
noxious fumes or pollution of streams may be relevant, but by more 
realistically looking at what might be done towards arrangements 
which can be effective and which can promise at this particular 
juncture some hope of early attainment. And therefore I would 
simply again stress that I am speaking now as one who views this in 
the professional sense in terms of the problem of law that has been 
raised and to indicate that the real question is whether this is not a 
legislative problem to be faced through new arrangements now being 
worked out rather than a problem to be viewed in terms of analogies, 
concepts and precedents derived from wholly different situations. 
I put forward these questions with great humility and with all 
respect to the very interesting and learned discussion which I have 
greatly benefitted from you. Thank you very much Mr. Chairman.

Observer for the League of A<ab States (Dr. Clans Maksoud): 
We in the Arab States, may be logically , or because we do 
not possess the various nuclear and thermonuclear weapons, 
approach this problem without the caution that commitment 
requires, because through the Arab League the Arab States and 
Governments have declared without equivocation that they are aga
inst nuclear weapons, and the testing of nuclear weapons. We would do 
all within our possibilities to commit , not only our respective govern
ments, but also persuade governments of like minded interests and 
like minded attitudes to do the same thing. Therefore I find myself 
not necessarily representing an organisation where the view's have 
not been concretised as in the United Nations in so far as the finality 
of conclusions have not been attained in view of the fact that dis
cussions are still in progress; the organisation which I represent 
includes the 12 governments who have committed themselves 
against nuclear tests. Therefore if I might sound a little less cautious 
or less tentative in the expression of my views, I know that usually, 
in such distinguished jurists’ associations and committees, tenta
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tiveness and caution are criteria for eligibility to speak. However,
I beg to show' that it is also a very juristic position to take a definite 
stand, to do this without any caution and without tentativeness, at 
least as far as the Arab States are concerned. On the other hand, 
j would like to make a few basic observations concerning this very 
important problem to which we have been subjected. On the 
one hand, we have observed from the various discussions that have 
bLn made in the last day or two, that the political and legal ques
tions involved in the nuclear tests pass imperceptibly into each 
other. Therefore it is not possible to distinguish completely the 
political from the legal problems involved. In a way the problems 
that are here before us concerning the ban on nuclear tests arc in 
fact a blend of political, military, strategic as well as legal questions 
and this becomes more self-evident in the sense that the legal conse
quences, namely, the effects on human beings of the nuclear tests, 
are not always evident and clear, and this is due to the fact that the 
biological results and the scientific conclusions that have been at
tained in the last few' years have rendered it almost without any 
doubt that the physical effects on the biological states of man are 
long-range and that it is not necessary for the effects of nuclear tests 
to affect the human being within a limited period of time. However, 
there are also the mutations which develop and which cannot be 
foreseen either in terms of the being itself or in terms of the time 
when this mutation will evolve. Therefore the legal consequence 
of this biological result is not determinable and because of the fact 
that it is not determinable, it makes the legal position rather unten
able- it makes the legal consequences and possible legal reflection 
difficult to maintain unless the question of fact is proven as in the 
case of torts. If it is not proven within the framework of time, 
it is not possible therefore to have a legal consequence out of this 
nuclear position. Hence the problem of mutation in the physical 
development of man, in the biological development of the future 
generation, is not determinable. Hence if we apply the classical 
and traditional legal precepts and concepts, the issue of mutation and 
its long-range effects on the physical structure of man is in a state 
of flux and fluid. Therefore this problem itself is of vital importance. 
The documents have proven the point that the mutation is on the 
future generation most probably and that this mutation can express 
itself in biological defects in many consequences w'hicn are not



determinable either in terms of medicines or in terms of observations. 
Hence it is a matter for the jurisprudence of modern times to deter
mine. despite the fact that there is an absence of precedent in this 
matter,and to apply the traditional concepts of law and jurisprudence, 
in view of the fact that there is such a determination of the physical 
effects which are the results of biological mutation which have been 
proven scientifically to be inevitable as a result and the consequence 
of nuclear tests. Therefore. I submit for your consideration that we 
take a dynamic view of the legal consequences of this mutation 
on the biological effects of nuclear tests, particularly when we dis
cover that these effects are no more determinable, not onty in terms 
of nuclear tests, but also because we find to-day that the testing of 
basic strategic weapons is so comprehensive, so diversifying that we 
cannot any longer pinpoint one type of nuclear weapon only which 
has become known to us as it is no more scientifically proven that all 
nuclear weapons which have to be tested are indentical. We observe 
today, in the development of strategic weapons, a large measure 
of diversification, a large measure of testing of new weapons and 
new scientific discoveries, and therefore in the same manner as muta
tions are unforseeable but inevitable, by the same token we find the 
efforts on the part of various nations, particularly the big nations 
of the world, to contribute to the scientific discovery, by breaking- 
through into new kinds of thermonuclear weapons and it is this 
break-through which we cannot foresee nor even the scientists can 
foresee the consequences of this break-through into new horizons 
of scientific and technological discovery. That it has become very 
self-evident for us, particularly in Asia and Africa, to realise that 
the break-through which is unforeseen in terms of technological 
advance, in terms of nuclear weapons, a certain degree of test 
ban should be immediately imposed and all our political as well as 
diplomatic efforts should be mobilised in this direction. But what 
is even more important is the fact that each of the nuclear powers 
in the world considers it a preemptive advantage on its part to 
regard this as a suspicion of preparation for war and this is where 
the testing of nuclear weapons and new weapons becomes a very 
dangerous factor. The suspicion of preparation for war is no 
longer a suspicion, but a cause of war itself, and therfore both sides 
consider the vulnerability of either of their sides in terms of retalia
tory forces to an attack by either side. Therefore it is important 
for us to realise, as the distinguished Representative of the United

• „■ has just said, that we in terms of jurisprudence s 
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tion the new factors that have been introduced. We in the Arab 
States and all the Arab Governments look forward to the proceedings 
in this field because we consider that your conclusions in this line 
not only will help provide new factors and new interpretations in 
jurisprudence, but will also help the efforts of mankind not only 
towards its survival but towards its purposes in existence and being.

Observer from Ghana:- Ghana’s position on the question of 
nuclear tests has been quite clear. My President has made it clear 
in no uncertain terms that Ghana is completely opposed to nuclear 
tests in the Continent of Africa or in any other part of the world. 
The Distinguished Delegate from U.A.R. was right in stating that 
my country became a victim to the effect of French nuclear tests in 
the Sahara not so long ago. That these tests must of necessity be 
ceased cannot be overemphasised and I nosh to take this opportunity 
of reiterating our status quo ante to the effect that this Committee, 
this year, take perhaps a more definite step in initiating some sort 
of international legislation to stop these nuclear tests. In conclusion, 
I wish to associate myself with the answers given by the majority 
of Delegates to the questionnaire before the Committee

V.
A STUDY ON THE LEGALITY OF 

NUCLEAR TESTS
(prepared by .!* Secre.aria. o< .he Comm»».)
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of study

Tlie object of this Study is to examine the question of 
I ■ility of nuclear tests in time of peace. It is estimated that over 
(lii-i'é hundred atmospherie or surface tests have been carried ont 
. various parts of the world. About one hundred and seventy 
atmospheric tests have been carried out by the United States, and 
]|ie Soviet Union has carried out about one hundred and twenty 
atmospheric tests. The United Kingdom and Franco have also 
carried out some tests. The majority of these tests have been 
carried out in or near the Asian-African region and Asian-African 
States are therefore the countries most directly concerned with 
tiie question. The United States has used the Marshal] Islands, 
Johnston Island and Christmas Island in the Pacific Ocean as the 
main sites for the testing of nuclear weapons, and some of these 
t *8ts have had harmful effects on the people and territory of 
Japan. The Soviet Union has tested its nuclear weapons in 
Central Asia and Siberia, and the United Kingdom has carried out 
its nuclear tests in the Monte Bello Islands and in Australia. 
France has tested its nuclear weapons in the African Sahara and 
some of these tests have had harmful effects on neighbouring 
African States. The testing of nuclear weapons is therefore a 
matter of common concern among Asian African countries and 
the Asian-African Legal Consultative Committee has decided to 
give this subject top priority.

It will bo observed that the subject under consideration is the
legality of nuclear tests in time of peace and the Report of the
Seer,-tariat therefore, confines itself to this question and does not
‘h‘\l with the question of the legality of the use of nuclear weapons
1,1 time of war. In order to examine the question of legality of
•■'■clear tests, it is first necessary to study the effects of nuclear
t'sts as the various legal questions on this subject would only
u’ >e if the effects are found to be harmful to the health and well-

of the peoples of the world. The scientific information on | * 1 4 
K effects of nuclear tests contained in Chapter I of this Report is
"'ffttially a summary of the information contained in the Reports

1 the United Nations Scientific Committee on the ‘Effects of
^omic Radiation", the Reports of the British Medical Research



CHAPTER ICouncil on the ‘Hazards to Man of Nuclear and Allied Radiation-.' 
and Reports of Japanese Scientists on the 'Effects and Influence 
of the Nuclear Bomb Test Explosions’. Chapter II of th. 
Study deals with the application of the principles of State 
responsibility and tortious liability to the problem of nuclear teats 
in order to determine whether the carrying out of nuclear tests 
amounts to the commission of an international tort and whether 
there is State responsibility for the damage caused by such tests. 
Chapter III of the Study consist of an examination of the ques
tion of the compatibility of nuclear tests on the high seas in time 
of peace with the principle of the freedom of the seas, in order to 
ascertain whether such tests interfere with freedom of navigation 
and freedom of fishing on the high seas and thus violate fundamental 
rule of customary international law. The Study concludes with 
an examination of the partial nuclear test ban treaty entered into 
by the United States, Britain and the Soviet Union.

The Effects of Nuclear Weapons
jn order to examine the question ot legality oi nuclear tests, 

js fijjjt necessary to study the effects of nuclear explosions and 
tli,. damage that the nuclear tests have already caused. It is. 
therefore, necessary to commence with an examination of the 
^levant scientific data regarding the effects of nuclear explosions. 
While the technology of nuclear weapons is exceedingly compli

ed. the basic scientific facts regarding the effects of the explo
sions are now clear and can be stated for the present purpose in a 
varv brief compass. These basic scientific facts have implications 
„ |,ich bear directly on the problems confronting world statesmen 
today and have given rise to questions with which international 
law must concern itself.

Over three hundred nuclear tests carried out
It is estimated that over three hundred atmospheric or surface 

tests have been carried out in various parts of the world. The 
first nuclear test was carried out by the United States in Alamo
gordo, U.S.A., in July 1945 when a fission bomb was exploded 
for experimental purposes. In August 1945, two fission bombs 
"ere dropped by the United States on Hiroshima and Nagasaki 
in Japan. In June and July 1946, the United States carried out 
two nuclear tests in Bikini Atoll. In March and April 1948, three 
fission bombs were exploded by the United States in Eniwetok. 
hi 1949. the Soviet Union is reported to have carried out its first
uuclear tests, within its own territory. In January and February 
1951, the United States exploded several fission bombs in its own 
territory in Nevada. In the spring of 1951, the United States 
xploded four fission bombs in Eniwetok. In September and 

October 1951, the Soviet Union exploded two fission bombs within 
its own territory. In October and November 1951, several nuclear 
tests were carried out by the United States in Nevada. From 
February to April 1952, the United States exploded eight fission 
'mmbs in Nevada. In October 1952, the United Kingdom carried 
mit its first nuclear tests in the Monte Bello Islands. In Novem- 
'*r 1952, the United States exploded several fission bombs in 
^'hwetok. In March 1953, the United States exploded eleven
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fission bombs in Nevada. Tn August 1953, the Soviet Union 
exploded several fission bombs within its own territory. ]n 
October 1953, the United Kingdom carried out several tests of 
fission bombs in Woomera, in South Australia. In March and 
April 1954, the. United States exploded several hydrogen bomba 
in Bikini and Eniwetok in the Pacific Ocean. In September an-1 
October 1954, the Soviet Union exploded a number of hydrogen 
bombs in its own territory. From February to May 1955, the 
United States carried out several nuclear tests in Nevada. In 
August and November 1955, the Soviet Union exploded several 
fission and hydrogen bombs within the U.S.S.R. In April 1956, 
the United Kingdom carried out a test of fission bomb in the 
Monte Bello Islands. From October to November 1956, the 
United Kingdom tested several fission bombs in Mara.linga, South 
Australia. In 1956, 1957 and 1958 the United States and the 
Soviet Union continued testing nuclear weapons within their own 
territories until the nuclear test ban conference commenced in 
Geneva in November 1958.

France carried out her first nuclear test on 13th February 
1960 in the Sahara. Nuclear tests were carried out by France 
again on 1st April 1960, 27th December 1960 and 25th April 1961 
in the Sahara. During the j'ears 1959 and 1960, no nuclear tests 
were carried out by either the Soviet Union or the United States. 
On 30th August 1961, the Government of the Soviet Union announc
ed that it was going to resume the testing of nuclear weapons 
and this announcement was immediately followed by a 
series of nuclear tests which was carried out in Central Asia and 
the Soviet Arctic. The first Soviet test in the new series was carried 
out on 31st August 1961, and on 23rd October 1961 the Soviet 
Union exploded a 50-inegaton bomb in the Arctic island of Novoya 
Zemlya. The Soviet Union continued to carry out further atmos
pheric tests in various parts of its territory for several month--. 
According to an announcement of the United States Atomic Energy 
Commission made on 25th September 1963, it has been estimated 
that the Soviet Union has carried out about 121 atmospheric or 
surface tests since the first nuclear weapon was tested in Soviet 
territory in 1949. No information is available regarding Soviet 
underground tests. On 2nd March 1962, the President of the 
United States announced that the United States would resume

, ar tests in the Pacific Ocean regions, and the first nuclear 
(1"! was carried out on 25th April 1962 in the vicinity of Christmas 

i XI lis was followed by a series of nuclear tests which were 
^ed out. in the vicinity of Johnston and Christinas Islands for 

^^■ral months. In a statement issued on 25th September 1963.
United States Atomic Energy Commission announced that 

. Cce t]ie United States first began testing nuclear weapons, she 
carried out altogether about 170 atmospheric or surface tests, 

in tests at altitudes over 100,000 feet, some of them actually in 
uter SpaCe, and 6 underwater tests. Apart, from these it is esti- 

■ ed that the United States has carried out about 105 explosions
underground.

The test explosions which have taken place in America, in 
lïussia, in North Africa and in the Pacific Ocean are equivalent, 
jn the aggregate, to more than 5,000 bombs of the type that fell 
un Hiroshima. Each atmospheric test has added its quota of 
radioactive material to the land, the sea and the air. The general 
contamination of the world with radioactive substances will multi
ply as the years go by if more bombs are exploded and the harm 
this will do and is capable of doing is already evident from the 
materials already published. Scientific data is now available 
regarding the effects of the atmoic bombs dropped by the United 
States over Hiroshima and Nagasaki and regarding the effects 
of the nuclear tests carried out by the United States in the Pacific 
Ocean. Some information is also available with regard to the 
effects of the nuclear tests carried out by France in North Africa.

ce is, however, very little accurate information available with 
regard to the effects of the nuclear tests carried out by the Sov iet 
1 nion as these tests were often carried out in complete secrecy.
I here is however no reason to believe in the absence of ev idence 
te the contrary that the effect of nuclear tests carried out by the 
Soviet Union would be any different from the test explosions carried 
'"it by other powers. The scientific data available on the effects 
of nuclear explosions carried out by the United btates gives us an 
indication of the harm caused by such explosions and at any rate 
''f the harm the tests arc capable of causing. It would, therefore. 
'JU reasonable to proceed on the basis of such scientific evidence in 
' ^-'mining the question of legality of nuclear tests from the point 
l|i view o 1 international law.



100

The effects of the atomic bombs dropped on 
Hiroshima and Nagasaki

So much has been written of the effects of the two atom:.- 
bombs dropped on Hiroshima and Nagasaki in August 1945, that 
it is only necessary here to survey briefly the main facts. The 
first atomic bomb to be used in time of war was exploded at 8.),5 
a.m. on the morning of 6th August 1945 over Hiroshima. The 
effect was catastrophic. The communique issued by the Gen ral 
Commanding the U.S. Strategic Air Forces in the Pacific stated 
that the reconnaissance photographs showed that "the heart of the 
city had been wiped out with such awful thoroughness that it was 
as though some giant bulldozer had swept across the buildings 
and houses. The photographs showed that four and one-tenth 
square miles of the city's built up area of six and nineteenth square 
miles were completely destroyed by the atom bombing mission " 
When Western correspondents entered Hiroshima at the beginning 
of September, they found the city obliterated and desolated. On 
5th September 1945, the London Daily Telegraph correspondent 
described the scene thus:

'Only the vultures live now in Hiroshima, first city in 
the world to be atom-bombed. Today I drove in to this ton n. 
the most destroyed town in the whole of the w ar. Today, 
nearly a month after the first atom bomb fell, the stench of 
death vas terrible—worse than the stench of the battlefields 
in Normandy. It was as if all the bombed towns in the world 
had had their devastated areas lifted out and all had been
placed together here......... I stood in what was the exact
centre of Hiroshima and looked around slowly in a circle. 
There was absolutely nothing for two miles in any direction.

On 5th September 1945, the London Daily Express 
correspondent also described the horror arid devastation in 
the following words.

“Hiroshima does not look like a bombed city. It looks 
as if a monster steamroller has passed over it and smashed 
it out of existence. I11 this first testing ground of the atomic 
bomb, I have seen the most terrible and frightening desola
tion in four years of war. It makes a blitzed Pacific island 
seem like an Eden. The damage is far greater than photo
graphs can show. When you arrive in Hiroshima you look

round and for 25 and 30 square miles yousn ac eehardly a 
tnildinz It gives you an empty feeling in the stomach to 

e such man-made devastation.... In Hiroshima, 30 
davs after the first atomic bomb destroyed the city and shook 
the world, people are still dying, mysteriously and horribly— 
neoplc who were uninjured in the cataelysm-from an unknwon 
something which I can only describe as the atomic plague. 
Cny people had suffered only a slight cut from a falling 
splinter of brick or steel. They should have recovered quickly. 
But they did not- They developed an acute sickness. Their 
gums began to bleed. And then they vomitted blood. And

A second atomic bomb was dropped on 9th August 1945 on 
Nagasaki. The results were again cataclysmic, one third of the 
city beinv destroyed. The plutonium bomb used at Nagasaki had a 
15 per cent greater radius of destruction than the Uranium 23o bomb 
ll3ed at Hiroshima, At Hiroshima approximately 80,000 people, 
one quarter of the population, were killed, and at Nagasaki approxi
mately, 40.000 people or one-sixth of the population were ki le . 
The lower casualties at the latter city were due to the uneven 
rerrain which shielded parts of the city from the effects of the 
bomb. At Hiroshima 4.7 square miles of the city were destroye 
and at Nagasaki 1.8 square miles of the city were destroyed. The 
mortality rate per square mile destroyed in Hiroshima was 15,000 
people, and 20,000 people per square mile destroyed 111 Nagasaki.
Both at Hiroshima and Nagasaki the scale of the disaster brought
city life and industry virtually to a standstill.'.

The technical effects of the explosion when the atomic bomb 
was dropped on Hiroshima are described in the following passage 
of the Summary Report of the United States Stragetic Bombing 
Survey 011 the Pacific War:

“At the time of the explosion, energy was given off in the 
forms of light, heat, radiation, and pressure. The complete 
band of radiations, from X and gamma rays, through ultra
violet and fight rays to the radiant heat of infra-red rays, 
travelled with the speed of light.

The Effects of the. Atomic Bomb at H 
the British Mission to Japan, 1Ü41).



The shock wave, created by the enormous pressure, built, 
up almost instantaneously at the point of the explosion but 
moved out more slowly, that is at the speed of sound. Th,. 
superheated gases constituting the original fire-ball expanded 
outwards and upward at a slower rate.... The duration of 
the flash was only a fraction of a second but it was su.Tioiently 
intense to cause third degree burns to exposed skin upto a dis
tance of one mile.... In the immediate area of ground zero 
(the point on the ground below the explosion), the heat charred 
corpses beyond recognition.’

It is estimated that the temperature at the core of an atom 
bomb at the moment of the explosion is about one million degrees 
and the shock waves produced by escape of the compressed gases 
cause severe damage and destroy everything they encounter.- 
The explosive energy released by a nuclear weapon equivalent 
nominally to 20 million tons of T.N.T. is 8.4 x 1022 ergs. In com
parison, the total energy release in recorded earth-quakes varies 
from 10” ergs for a slight local tremor to 1026 ergs for a catas
trophic earth movement. A blast wave is propagated through the 
air from the centre of the explosion of such a bomb. The radius 
of complete destruction would be at least five miles, that of severe 
damage at least eight miles and of partial damage at least eighteen 
miles. These figures will vary with the size of the bomb, being 
proportional to the cube root of t he explosive power. It is esti
mated that the 20-megaton bomb, now possessed by the United 
States, would have 1,000 times the nominal explosive power ol 
the bomb that devast ated Hiroshima. The propagation of the blast 
wave through the atmosphere enables the occurrence of an explo
sion of a nuclear weapon to be detected from a distance of many 
hundred miles if the bomb exploders in the air. If the bomb is ex
ploded underground in a cavern, a great deal of energy will be 
propagated, as an earthquake shock wave through the ground, so 
that with an energy release of the order quoted above such an 
explosion underground is hardly likely to escape detection.

Fur scientilic of the surveys effects ol' the atomic bomba refer '‘4! 
Effects of the Atomic Bombs at Hiroshima and Nagasaki." Report el th*1 
British Mission to Japan. 194G; The Effects of the Atomic Weapons,
ITm'tnrl Stfif.Oc Afnmin I<’imr(T\’ f'ruïmimcinn 10:10

The extrem • temperature attained gives rise to an enounous 
radiation of heat and energy at the instant of the explosion. The 
■ listen'd- heat flash persists for about twenty seconds, and tires and 
burns of exposed skin might be expected at a distance of twenty 

jjes_ The distance at which such effects are to be expected is 
proportional to the square root of the size of the bomb. An 
intense radiation of gamma radiation occurs for a minute during 
the explosion. However, the radiation is rapidly absorbed by the 
intervening air and at a radius of two miles would be reduced to 
p h , roentgens. Beyond a radius of four miles no immediate harmful 
effects are to be expected. Intense neutron radiations given off 
the same time will be less hazardous.

Local and global radioactive fall-out 
from nuclear test explosions

With regard to explosions in the megaton range, the most 
far-reaching hazard comes from the fall-out of radioactive fission 
products produced in the explosion. Indeed, in the case of test- 
explosions carried out by the various powers, in view of the pre
cautions that are taken to prevent casualties in the neighbour
hood of the explosion, the fall-out constitutes perhaps the main 
hazard that requires serious consideration. The fall-out also 
provides a very sensitive method of detecting the occurrence of 
nuclear weapon test explosions from a great distance. It is 
reported that fall-out from the Soviet tests carried out in the atmos
phere was detected over Japan and India-.

If a nuclear weapon is exploded at low altitudes, the cential 
mags of hot gases, the fire-ball, which may have a diameter of 
three miles or so, may reach to the ground, flic intense heat 
produces a huge crater and as much as 10-100 millions tons of 
earth and rock may be vaporized and drawn up through the 
intensely radioactive cloud. The dust, when it condenses out from 
the vapour, will itself be intensely radioactive. The dust will be 
drawn up to a height of perhaps 30,000 or 40,000 feet. Then it. 
will begin gradually to fall towards the ground again. As it fells

For accounts of the effects of nuclear weapons, refer Nuclear Explosions
o.nd The ir Ej feels, Government ot India Publication, 1 ^

i- Oil fall-out from nueleur tests, refer. Contamination of the It o,/d by lull -
Out from Nuclear Test Explosion, 1957. St. Rauls University, lokjo,

fepan.
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slowly, it will be drawn by the prevailing winds far from the point, 
of the explosion. The larger dust particles may be drawn along 
by the wind for hundreds of miles before they fall out. A particle 
of dust of about 1/10 milli-metre in diameter will fall from 40,000 
feet in about four hours, while a particle 1./100 milli-metre in 
diameter will take about two weeks to fall the same distance. The 
relative size of the particles of the fall-out will depend on the type 
of the surface that comes into contact with the fire-ball.

When a nuclear bomb is exploded under fixed conditions, the 
danger area due to local fall-out radiation would be expected to be 
approximately proportional to the amount of fissionable material 
contained in the bomb. The local fall-out consists mainly of 
short-lived fission products—Molybdenum 99, Tellurium 32, Iodine 
131, Barium 140, Praesodymium 143 and Cerium 143.

If the bomb is exploded so high that the fire-ball does not 
strike the ground, the radioactive fission products will not condense 
on dust particles to anything like the same extent. They will be 
drawn to much higher altitudes, perhaps to 100,000 feet, and will 
gradually spread out over a large part of the world. They will 
settle down slowly, sometimes become attached to water drops and 
reaching the ground with rain and snow. Even when the fire-ball 
does touch the ground, a certain proportion of the fission products 
will go to great altitudes and contribute to the global fall-out.

The global fall-out may persist for about ten years after 
the explosion of a nuclear weapon, about 10 per cent falling out 
each year. This means that the global fall-out will consist almost 
exclusively of the long-lived fission products such as Strontium 90 
and Caesium 137. In this respect if differs markedly from the local 
fall-out in which the greater part of the activity is contributed by 
short-and-medium-life fission product.5

It has been estimated that each of the thermo-nuclear weapons 
tested by the United States has yielded an amount of radioactive 
materials many hundreds of times greater than that from the 
ordinary atom bomb exploded in Hiroshima. A careful examina
tion of the fall-out produced in one of these explosions has esta-

5. liefer The Long Jiwtfjr Fall-out front X ucUar 7'rat# E.cplosions. Medical 
Research Council, London.

I fished that the main explosive force must have come Ironi the 
fission of uranium 238. It is now believed that the large bombs 
so far tested have been the -three-decks’1 bombs consisting of a 
thermonuclear bomb surrounded by a shell of ordinary uranium, 

has been suggested that it may eventually be possible to produce 
hydrogen bomb completely free of fission products and thence 

There is no evidence, however, that such 
has as vet been achieved. President

It 
a
a truly -clean” bomb, 
a means of detonation

■r of the United States stated in June 1957 that he had
that it might be

Eisenhower
been assured bv three of his scientific advisers 
possible to produce an absolutely "clean” bomb, after four or five 
more years of nuclear tests. On the other hand, other American 
scientists do not consider that it is possible to make clean bombs 
which release no radioactivity. Confirmation of this point of view 
is (riven bv the report in the Journal Science (1957) that during 
explosion of even the cleanest’ bomb part of the non-radioactive 
material of the bomb will pick up neutrons and be converted into

millions of curies of radioactivity. Inmanganese 54 carrying
that the search for a chan bomb will involve

four or five more years of tests during
any case, it appears 
even the United States in 
which bombs producing radioactivity will be tested. The testing 
of nuclear weapons has already significantly and irrevocably 
increased the background radioactivity in the world, in the same 
way as would an all out nuclear war, though to a lesser extent. 
Each test of nuclear weapon lias so far added its quota ot radio
active material to the land, the sea and the air. The tests earned 
out in the underground may minimise the risk of hill-out but what 
their other effects «ill be have yet to be seen.

In the foregoing pages it has been clearly shown that radio
active material carried into the atmosphere settles back on the 
earth as fall-out and that this is the most serious hazard to be faced 
after a nuclear explosion. It is now proposed to give a brief out
line of the ways in which such atomic radiations affect living crea
tures and to indicate what is now known about the hazards which 
may arise from the explosion of nuclear weapons. The duet 
sources of information which will be used are the Reports ol the 
United Nations Scientific Committee on the Effects of Atomic 
Radiation and the Reports of the British Medical Research Council 
on the Hazards to Man of Nuclear and Allied Radiations.



The effects of atomic radiation
Atomic radiations, more correctly called ionizing radiations, 

arise when radioactive atoms disintegrate and turn into new atoms, 
at the same time emitting one or more of the particles of which 
they arc composed. These particles can have positive or negative 
electric charges, or be uncharged, and travel very fast or less fast, 
according to what kind of atom is disintegrating. In some cases, 
as in the Hiroshima explosion, energy is emitted also, not in the 
form of particles, but in the form of gamma rays which are very 
penetrating form of X-ray. All these forms of atomic radiation 
are similar to cosmic rays. In this survey all the forms of atomic 
radiation will be considered together because they all have similar 
biological effects, and an attempt will be made to give a sober, 
factual and reasonably simple account of the effects of atomic 
radiation on living creatures, especially on man. The survey will 
not be confined to radiation from fall-out, but it would be discussed 
in relation to natural background radiation and medical radiation, 
and an attempt will be made to assess the hazards of atomic 
radiation in the light of the information available up to July 1961 
in the reports of the U.N. Scientific Committee and the British 
Medical Research Council.

The biological effects of atomic radiation
When atomic radiations pass through living matter, which is 

composed largely of water, they split the water and other consti
tuents into chemically very active and unstable electrically charged 
parts or ions, hence the name 'ionizing radiation’. These ions are 
created along the track of the radiation, and they can react in 
turn with other important molecules in cells, causing chemical 
changes which alter or render completely inactive some of the 
cells. The biological importance of these effects depends upon 
how far the susceptible molecules are vital for the life of the cell, 
and whether they are in short supply or can be replaced. The 
effects have mostly been studied using large amounts or radiation 
from 50 to 1.000 or more rads. Evidence is derived mainly from 
experiments on living cells in tissue culture, on plants, on insects, 
and on experimental animals such as mice; but direct information 
on the effects of radition on man is derived from the scientific obser
vation of the victims of the atomic bombs dropped on Hiroshima 
and Nagasaki and also from studies of accidental exposures of

arsons in industry or in atomic energy plants. Large dose* o 
Mediation (100.000 roentgens or more) kill any mamma um issue 
' , few minutes, and doses of 3,000-10.000 roentgens do so m 
mf‘ hours. At doses from a few hundred to 3,000 roentgens the 
U immediate effect is to stop cell division. Since cell division 
“ the means whereby body cells are constantly being replaced as 
jv wear out. a person or animal whose cells cannot divide wih 

ÎT * dose of radiation received by the whole body has a much 
—eater effect than the same dose applied to a part of the body ; this 
£ because undamaged cells from elsewhere can often replace t it 
damaged ones. Thus a dose of 500 roentgens, winch would have 
, negligible effect on the rest of the body if given, say, to one arm 
0n]yOof a man, would kill about half of those people who were 
exposed to it over their whole bodies after an atomic explosiom 
The pattern of events which follows exposure of the whole body 
or most' of it to a large dose of atomic radiation is called acute 
radiation sicknesses.” It is vividly described m the following 
extract from the British Medical Research Council Report on the 
Hazards to Man of Nuclear and Allied Radiations (19o6R

•■The first effect of exposure of the whole body to a heavy 
dose of gamma rays of the order of 500 roentgens is a sensation 
of nausea developing suddenly and soon followed by vomitting 
and sometimes by diarrhoea. In some people, these symptoms 
develop within half an hour of exposure; in others they may 
not appear for several hours. Usually, they disappear after 
two or three davs. In a small proportion of cases, however, 
the symptoms persist; vomitting and diarrhoea increase in 
intensity; exhaustion, fever, and perhaps delirium follow; 
and death may occur a week or so after exposure.

Those who recover from the phase of sickness and 
diarrhoea mav feel fairly well, although examination of the 
blood will reveal a fall in the number of white cells. Between 
the second and fourth weeks, however, a new series of ailments, 
preceded bv gradually increasing malaise, will appear m some 
of those, exposed. The first sign of these development ■ is 
likely to be partial or complete loss of lmir. Then from about 
the third week onwards, small haemorrhages will be noticed 
in the skin and in the mucous membranes of the mout o 
..l,:„i, ,..;n i.q nc«icinted with a tendency to bruise ea~ilv ant
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to bleed from the gums. At the same time, ulcerations will 
develop in the mouth and throat, and similar ulceration occurr
ing in the bowels will cause a renewal of the diarrhoea. Soon, 
the patient will be gravely ill, with complete loss of appetite, 
loss of weight, and sustained high fever. Feeding by mouth 
will become impossible and the healing wounds will break
down and become infected.

At this stage, the number of red cells in the blood is below 
normal, and this anaemia will increase progressively until the 
fourth or fifth week after exposure. The fall in the number 
of white blood cells, noted during the first two days after 
exposure, will have progressed during the intervening sym
ptomless period, and will by now he reaching its full extent.

The changes in the blood-count seriously impair the ability 
to combat infection, and evidence from Nagasaki and Hiro
shima shows that infections of all kinds were rife among the 
victims of the bomb. Many of those affected die at this stage 
and. in those who survive, recovery may be slow and convale
scence prolonged; even when recovery appears to he establish
ed, death may occur suddenly from an infection which in a 
healthy person w ould have only trivial results.

The radiation effects described above are the most severe 
which can follow a single whole-body dose of 500 roentgens of 
gamma rays and still allow some hope of survival; but at least 
half of the population so exposed would die."

Such would be the consequences of direct exposure to atomic 
bombs for those who were sufficiently protected to avoid being 
killed by the heat flash, which would kill all persons in the open 
over a wide area. Considerable doses of radiation would also he 
received by persons exposed to local fall-out down wind of an 
explosion, for distances which depend upon the wind velocity and 
the size and nature of the nuclear weapon, hut might be a hundred 
miles or more. Lesser degrees of exposure have less obvious 
immediate consequences—150 roentgens would produce sickness, 
diarrhoea, fall in white blood cells, loss of hair, perhaps ulceration 
of the skin if it were directly contaminated with products of fall 
out. but probably no death; and 50 roentgens would have no 
obvious effect. The possible late effects of radiation will be dis
cussed later.

These are the effects of atomic radiation which were seen at 
Hiroshima and Nagasaki in 1945 and were seen again in 1954 when 
the crew of the Japanese fishing vessel. Fnkuryu Main, were 
affected by radiation after the nucleir tests carried out by the 
United States in the Pacific Ocean. These were the horrors which 
w-ere twice experienced by the people of Japan but which, if nuclear 
weapons were banned for ever, mankind may hope never to see 
ngain—except possibly as an occasional side effect of intensive 
radiation treatment for cancer, or in the presumably improbable 
event of a bad accident in a nuclear power station.

The effects already described are the consequences of large 
amounts of radiation which are only produced for a few- hours or 
days after an explosion, before the short-lived fission products 
have had time to decay. The effects of small doses of radiation 
over a long period will now- be discussed. The testing of nuclear 
weapons has already significantly and irrevocably increased the 
background radioactivity in the world. When a nuclear w-eapon 
is exploded, the radioactive fission products do not necessarily 
condense on dust particles and finally decay. The radioactivity 
is often drawn to much higher altitudes, to about 10,000 feet, and 
gradually spreads over a large part of the world. The radioactive 
fission products then settle down slowly on the earth usually 
reaching the ground in rain or snow . This global fall-out consists 
almost exclusively of the long-lived fission products, strontium 
90 and caesium 137. In this respect it differs markedly from the 
local fall-out, in which the greater part of the activity is contri
buted by short-life fission products the effects of which have already 
been described. The effects of small doses of radiation from long
life fission products have been and will continue to he a great 
hazard to the human race. The greatest hazard from nuclear 
weapons is, of course, that more and more nations will come to 
possess them, and that sooner or later they will be used in a war, 
whose horrors and consequences would beggar description. The 
American, Russian and — to a lesser extent — British and French 
tests of these weapons have, however, already distributed suffi
rent extra radioactivity over the world to be detectable in all over 
bodies, and the importance of these consequences of nuclear weapon 
tests must now he considered.
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The genetic effects of global fall-out from nuclear tests
In the global, as opposed to the local, fall-out from a nuclear 

explosion, the only elements which really matter are those whose 
rate of radioactive decay is slow enough for them still to be signi
ficantly radioactive when they return to earth from the stratosphere. 
The estimates of the time taken for this return to happen have 
recently been sharply revised. Whereas in earlier official discussions 
on fall-out the average length of time which the radioactive parti
cles would spend in the stratosphere was reckoned at 10 years, 
actual time now appears to be nearer 2 or 3 years. Consequently, 
the radioactive materials from nuclear tests in the past five years 
have been and will be returning to earth sooner, and less spent, 
than was expected. In addition, fall-out of these materials, 
instead of spreading uniformally on this earth, has been found to 
concentrate in a band in the northern hemisphere between 
latitutdes 30 and 45 N. Such considerations, together with 
variations in rates of testing hydrogen bombs (which are most 
important where global fall-out is concerned) and new discoveries 
relating to the sorts of long-lived radioactive materials produced 
by them, have made prediction of fall-out rates very difficult. The 
latest attempt was made in the Report of the United Nations Scienti
fic Committee on the Effects of Atomic Radiation, published in 
1958. This Scientific Committee estimated that if nuclear tests 
were stopped by the end of 1958, then fall-out from tests already 
carried out might increase the genetically significant radiation to 
the gonads by less than 1 per cent in our immediate generation, 
and by a diminishing amount in subsequent generations. At the 
same time the dose of radiation to the bone marrow in a person’s 
life time in this generation might be increased by anything from 2 
to 14 per cent over that due to natural sources—the higher figure 
applying to countries whose inhabitants derive, most of the calcium 
in their diet from rice rather than milk, and thereby lose the partial 
protection afforded by the fact that the ratio of radioactive stron
tium to calcium is less in milk than in the herbage grazed by the 
cow.

Should nuclear tests continue at the same average rate as 
over the period 1954-58, then in about a hundred years’ time the 
genetically significant radiation would be increased some 4 per 
:ent. and the dose to bone marrow would be increased from 40 to

■U0 Per cen^ over the current background level. The figures for 
the genetically significant increase are almost certainly unrealisti
cally low, because the report of the United Nation Scientific 
Committee could not take into account the very recent discovery 
that hydrogen bomb explosions create large amounts of a long- 
lived radioactive form of carbon (Carbon 14) by interaction of 
neutrons with the nitrogen of the atomosphere.” Radioactive 
carbon is being steadily produced all the time by 7 similar action 
of cosmic rays, but bombs tested to date are now estimated to have 
increased the amount by about 0.5 per cent. The reason why 
carbon 14 must be regarded seriously is not only that it takes thou
sands of years for its radioactivity to decay, but that it can actually 
be built into the nucleic acid of which the chromosomes of the 
germ cells are made. In this case it has the maximum chance of 
causing damage, even though at present it only contributes 1 or 2 
per cent of the radiation received by the germ cells.

Figures such as these mean little unless they are interpreted. 
The most optimistic interpretation is that fall-out does little biolo
gical harm as to be negligible in effect, and that radioactive 
strontium 90 in the human bone is unlikely to produce a single 
case of cancer. This is the view usually favoured by those who 
regard possession of hydrogen bombs as essential for defence or as 
a stabilising factor for world peace. A more pessimistic inter
pretation is that present fall-out levels, by producing several 
hundred thousand genetic mutations per generation in the whole 
world, do great biological harm, and that already sufficient stron
tium 90 has been released to be responsible for hundreds of new 
cases of leukaemia in this and the next, generation. These inter
pretations are not so much at variance as they may appear, since 
they depend upon the size of the population and the period of time
considered.

If radiation in very low doses produces effects in proportion 
to its effects in high doses—which is not certain, but must at present 
he considered as likely as the converse—and if the effect is consi
dered over the whole world population (for one or two generations 
IQ the case of bone cancers and for many generations to comc in
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the case of genetic damage) then it is a matter of simple arithmetic, 
based on reasonable conjectures about the rate and mode of in. 
corporation of fall-out products into living creatures, to make the 
calculations arrived at by Dr. G. W. Beadle in the Scientific 
American in September 1959. These are that, even if nuclear 
tests cease, fall-out from already exploded bombs would result in 
very roughly 480,000 individuals being born with new mutations 
in the world in a generation, assuming that 2,400,000.000 new 
persons were born in that time; most, but not all of these new 
mutations would be undetected. By similar calculations, based 
on the estimates of the United Nations Scientific Committee on 
the Effects of Atomic Radiation, there might be 400 to 2,000 or so 
additional deaths in the world from leukaemia in a generation. 
Neither increase would be noticeable against the much larger 
number of mutations nor leukaemia deaths which will occur 
inevitably from other natural causes. It is important to realise 
that these estimates are only reasonable guesses, and could be 
wrong by quite a large factor in either case. In discussions about 
the genetic dangers from radiation produced by nuclear tests, 
there are many uncertainties and conflicts of opinion but one 
definite principle is however emerging—it is the people with the 
most knowledge of the subject who seem to be the most alarmed.

In the last few pages, an attempt has been made to objectively 
present the scientific facts regarding the effects of atomic radiation, 
so far as they are known. From what is known at present, it is 
possible that nuclear weapon tests will cause a significant number 
of deaths and deformities among the population of the world; it 
is also possible that they will cause only a few deaths and defor
mities. There is a natural tendency among those who value the 
tests to think only in terms of the lowest estimate, while those who 
oppose the tests emphasize the highest. But no one can deny that 
the tests have harmful effects. The testing of nuclear weapons 
therefore raises moral and legal problems of a new kind. It has 
not previously been possible for any one nation to alter global 
environment in a manner clearly harmful to other nations. A 
nation or government accused of such contamination is naturally 
reluctant to face the issue squarely. Even though the harm done 
is still small, now that it has been proved that nuclear tests have 
harmful effects, the issue can no longer be evaded, for rightness and 
wrongness are qualitative, not quantitative.

fhe effects °f Me nuclear tests carried out 
ly the United States in the Marshall Islands

It is proposed to examine the effects of the nuclear tests carried 
out hy the United States because more accurate scientific informa
tion is available of the effects of the hydrogen bomb explosions 
iu the Marshall Islands by the United States than there is of any 
other tests. Accurate information is available regarding the effects 
of these tests because the hydrogen bomb is so very much more 
destructive than the simple fission bombs tested by the United 
Kingdom and France, and also because the United States Govern
ment has itself released some information regarding the effects 
of these tests and the Japanese Government and Japanese scientists 
have investigated every aspect of the damage caused by the nuclear 
tests in the Pacific Ocean. Japanese scientists spent nearly three 
vears collecting the scientific information on the effects of the 
hydrogen bombs exploded in the Marshall Islands from 1st March 
lo 6th May 1954, and all the scientific information collected has 
been published in two volumes entitled Research in the Effects and 
Influences of the Nuclear Bomb Test Explosions. This is a monu
mental work of 1,824 pages to which Japan’s most eminent scientists 
have contributed and the following pages of this chapter will be 
essentially a summary of the scientific information on the effects 
of nuclear tests contained in these two volumes, which is the most 
comprehensive analysis of the effects of nuclear weapons yet 
published.

The injuries caused to the Marshall Islanders
On 3lst January 1950, President Truman of the United States 

ordered the United States Atomic Energy Commission to proceed 
'vith the development of the hydrogen bomb. On 1st March 1954, 
Ihe first hydrogen bomb was exploded at Bikini Atoll and altogether 
S!x thermonuclear tests were carried out by the United States in 
the Marshall Islands from 1st March to 6th May 1954. The Marshall 
Islands are a trusteeship territory of the United Nations with the 
United States as the administering authority. The United States 
Atomic Energy Commission chose Bikini Atoll and Eniwetok in 
Ehe trusteeship territory as the main sites for testing nuclear 
'Capons and all the inhabitants of these and neighbouring islands 

d to be removed from their land and homes and taken elsewhere. 
°°n after the United States began its trustee administration in
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1947, the United States authorities removed the 137 inhabitants 
of En i vet ok and settled them on another island, Ujelong. The 107 
inhabitants of Bikini Atoll were also removed from their land and 
homes and settled on Kili. an island in the southern-most part 
of the Marshall Islands group. Bikini and Eniwetok, where the 
hydrogen bombs were exploded, will almost certainly never again 
be inhabitable by these islanders, who have therefore been per
manently exiled from their land and homes by the trustee authority

The first hydrogen bomb was exploded at Bikini on 1st March 
1954, which released radiation and radioactive material that 
contaminated with deadly amounts of radiation an area of 10,000 
square miles. The ‘warning area' set up by the United States 
covered 50,000 square miles of the high seas around Bikini Atoll, 
but as Admiral Strauss, the Chairman of the U. S. Atomic Energy 
Commission reported :

“Unfortuntely the wind had failed to follow the predic
tion and had shifted southwards, so that the islands of Rongelap, 
Rongerik and Uterik were in the path of the fall-out.” 0

These islands are about 150 miles away from Bikini but the 
inhabitants of these islands were seriously affected by radiation. 
According to the United States authorities, ‘the prevailing winds 
were westerly so the bomb cloud moved generally to the east and 
about 160 miles down-wind from the point of the burst the early 
fall-out was observed in the form of fine white particles which 
looked like snow. It began to fall about eight hours after the 
detonation and continued to fall for several hours. It was subse
quently discovered by Japanese scientists that ‘the coral island 
itself had been vaporised by the heat of the explosion, and blown 
into the air as a gas, and had then recrystallized.’ It were these 
crystalline particles, heavily contaminated with radioactive 
material, that fell like snow on the Pacific Islands and on the 
Japanese fishing vessel, the Fukuryu Maru, which was engaged in 
fishing eighty miles away, outside the so-called ‘danger zone’.

According to the U. S. authorities ‘‘two hundred and thirty- 
seven people from Rongelap and Uterik had to be evacuated from 
their homes to a hospital on Kwajalein. Twentyeight American

!l The Timex, 31st March, 1U-.1.

11:

sorvicenien on another island were also affected. Sixtyfour of the 
People on Rongelap had a- dose of external radiation of 175 roent- 
(,(>113- Eighteen who vTere away on a fishing trip at the time got 
only 69 roentgens and the 157 islanders on Uterik had an average 
f 14 roentgens each.” In the section of this chapter on the 

biological effects of radiation it was noted that a dose of 5Ü0 
roentgens w ould kill about half of those people exposed to it over 
their whole bodies after an atomic explosion and that even after 
■l dose of only 100 roentgens about 15 per cent of the exposed 
population would be affected and a few would die. It may be 
said therefore that the exposure of the Pacific Islanders to radia
tion was considerable and symptoms of radiation sickness, des
cribed earlier in this chapter, developed in a large number of cases. 
According to a report in the journal, Science (1955) about three- 
quarter of the people affected by radiation developed the usual 
symptoms of nausea, vomitting and diarrhoea together with itching 
and burning of the skin. This was followed by loss of hair and 
painful skin ulcers, particularly in the group of sixty-four from 
Rongelap who had suffered the maximum exposure. The radio
active dust had fallen “in the open cisterns that were used to store 
'kinking water. Some of the food that was eaten had also picked 
ap radioactive dust. The woven mat houses of the area were 
readily penetrated by the dust; and thus practically everyone down 
to the tiniest babies was irradiated.” Up to the present no cancer, 
leukaemia or cataract has been observed in any of the islands, but 
all the children under twelve years who were irradiated appear to 
be a year behind in height and weight.

In May 1954, the United Nations received an urgent plea from 
the Marshall Islands for an immediate cessation of nuclear w eapon 
tests in this region. According to The Times of 15th May 1954, 
the petition was signed by eleven members of the Marshallese 

Congress Committee and by hundred interested Marshall Islands 
citizens.” The petition stated that ‘‘the lethal effect of the bomb 
tests had already' affected the inhabitants of the two Marshall 
atolls, Rongelap and Uterik, who were suffering in various degrees 
Irom lowered blood count, burns, nausea and the faffing out of 
kafr. Apart from the danger to their persons in case of another 
^calculation, the inhabitants were concerned about the i i urea s- 
lno numbers of people being removed from their land. Bikini
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and Eniwetok were evacuated and their inhabitants moved to 
Kili and Ujelong. Because Rongelap and Uterik were now radio
active, their inhabitants were being kept on Kwajalein for an 
indeterminate time.” The petition concluded by requesting the 
United Nations to bring about an immediate cessation of nuclear 
tests in the Marshall Islands.

The United States delegate to the United Nations, Mu. 
Cabot Lodge, said that the United States Government was ‘very 
sorry indeed’ that some inhabitants of the Marshall Islands had 
suffered ill-effects from the nuclear tests and assured the United 
Nations that the United States authorities ‘were doing everything 
humanly possible’ to take care of everyone who was in the area. 
In 1956, a Mission from the United Nations Trusteeship Council, 
headed by Sir John Macpherson of the United Kingdom, visited 
the Marshall Islands and reported that 167 inhabitants of 
Bikini Atoll who had been evacuated to the island of Kili, in the 
southern most part of the Marshall Islands group, were experiencing 
hardship on the island of Kili, which did not possess lagoons 
abundant with fish as around Bikini. The United States authori
ties told the United Nations Mission that all efforts to find a suitable 
unoccupied atoll for the Bikini inhabitants had failed. The United 
Nations Mission, in its unanimous findings, stated that the grie
vances of the Bikini people appeared to be serious as they had 
been deprived of their homes and the extensive lagoons abundant 
with fish around Bikini Atoll on which they had depended for their 
livelihood and food. The United Nations Mission recommended 
generous treatment for these unfortunate people, who had suffered 
from the effects of the nuclear tests. It is difficult to see how the 
United States, which holds these islands on trust, can repair 
such damage. The test island in Eniwetok Atoll was practically 
obliterated and a cavity one mile in diameter and 175 feet deep 
was torn out of the ocean floor. The coral island in the 
Atoll was itself vaporized by the heat of the explosion and blown 
into the air as gas. The two islands on which the hydrogen bombs 
were tested have virtually disappeared from the face of this earth.

The question of nuclear tests in the Pacific Islands was raised 
again in the United Nations on 16th June 1961 when the United 
States delegate, Mr. Jonathan B. Bingham, told the United 
Nations Trusteeship Council that the United States had no imme
diate plans to resume nuclear tests in the trust territory of the

„ .fic Islands, but declined to give the Trusteeship Council an 
Solute assurance that no further tests would be carried out in the
* ific Islands. The delegate of the Soviet Union had raised the 

stion when the Trusteeship Council considered the Report of a 
^ Inspection Mission that visited the territory early this year 
Th0 U N. Mission had said that it had a statement from the United 
Ltes administering authority that there were no plans to resume 
tests there and had expressed a hope that no such tests would e

“carried out hi the future. ' lu
On 21st June 1961, the subject was discussed again m tne 

United Nations when India called for the establishment of a terri
torial legislative council in the United States administered Pacific 
Islands Trust territory by the end of the year 1962. Mr. C. S. Jha 
India’s Permanent Representative at the United Nations, to 
the U.N. Trusteeship Council that the islanders, who were politically 
advanced, should not have to wait for the legislature until the 
scheduled period of 1965. India’s statement was made when 
members of the Trusteeship Council were summing up their posi
tions on the report of the visiting U.N. Mission and the answers 
of the United States authorities about political and welfare condi
tions in the islands. The delegate of India said that Ins country 
would like to hear from the United States that it would not n: 
future carry out nuclear tests in the islands, a promise the Unitec 
States had refused to make to the Soviet Representative m tin 
previous discussion. The delegate of India said that in the mean 
time the United States Government should take steps to pay tin 
islanders of Rongelap their money claims for radiation and fall-out 
damage caused by the tests carried out in the Marshall Islands in 
1954. The Indian delegate, Mr. Jha, noted with concern the 
visiting U.N. Mission’s Report that the people at Rongelap had 
not as yet recovered from the effects of the tests carried out in 1954 
and were still seized by fear and anxiety lest the test series be
resumed.11

Radioactive pollution of the Japanese fishing 
vessel and the death of a Japanese national

At the time of the explosion of the first American hydrogen 
'>omb at Bikini on 1st March 1954, the Japanese fishing vessel

*'*■ The Times, 17th June, 1961.
C The'Times, 12nd June, 1961.



Fakuryu Marti (Lucky Dragon) was 80 miles to the cast of 
Bikini Atoll, engaged in fishing. The Fakuryu Mciru is a wooden 
tuna long-line boat of approximately 100 tons. When the hydro
gen bomb was exploded at 3 a.m. on the morning of that fateful 
day, the crew of the vessel were engaged in fishing and some of the 
crew saw the flash of the bomb and then heard the sound of the 
explosion and witnessed the mushroom shaped bomb cloud. 
Approximately one and a half hours later white radioactive ash 
began to fall on the vessel and continued to fall for five hours until 
foot prints could be marked on the deck. According to the report 
of the skipper of thi vessel, Captain Tsusui, the crew began to 
complain of headaches, nausea and itehing of their bodies. In 
some cases the itching beeame almost unbearable and began break
ing out in huge irregular blisters which w, re very painful. When 
tile vessel reached the port of Yaizu on 14th March, all the twenty- 
three members of the crew had to be admitted in hospital. It 
was estimated by Japanese scientists that the ash on the boat had 
a radioactivity of 1 currie per gamma and that the total dose of 
radiation received by the fishermen was 270-440 roentgens per 
man.1- Earlier in this chapter it was noted that a dose of 500 
roentgens would kill about half of those people who were exposed 
to it over their whole bodies after a nuclear explosion and that 
even after a dose of 100 roentgens about 15 per cent of those exposed 
crew were affected by radiation and experienced the symptoms 
of radiation sickness previously described such as vomitting, 
diarrhoea, fall in white cells and, in some cases, ulceration of the 
skin and loss of hair. Although the utmost efforts were made 
by Japanese doctors to cure these cases, one of the patients, 
Aikichi Kuboyama died in the Tokyo Hospital at 6.56 p.m. on 
23rd September. The medical report states that Me. Kuboyama 
had been one of the serious cases since the beginning of the incident 
as he appeared to have received a particularly large dose of radia
tion. The United States authorities have maintained that Me. 
Kuboyama did not die from radiation exposure but rather from 
a liver disease caused by blood transfusions. Japanese patholo
gists disagree and consider his death directly due to radiation 
damage. Radioactive fission products were found in his liver and

Refer Research in the Effects and Influences c/ the Nuclear Bcrnb Test 
Explosions, Vo). I, pp, 42-3-34: Investigations of the Radioactive Conta
mination of the FakuruaMaru
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radiation injuries were detected in his bone marrow, lymph nodes, 
spleen and testicles.13 Although it may be important scienti
fically to know whether the death of this unfortunate man was 
caused by the radiation or the treatment used to counteract it, it is 
certain that he would not have died, nor would his companions 
have been injured, but for the hydrogen bomb test at Bikini

The test explosion in the Bikini Atoll also affected with radia
tion sickness five members of the crew of a Japanese freighter which 
had passed 1.200 miles outside the test area, but the members of 
the crew of this vessel were not as seriously affected as the crew or 
the Fakuryu Mam and none of them died.

Pollution of the sea and 
iJir fisheries around Japan

During the summer of 1954 the Japanese were like a nation 
battling against plague. The first horror was the return of the 
fishing boat, the Lucky Dragon, with its decks and its crew covered 
with radioactive dust from the bomb. Then came the radioactive 
fish. Fish is the main food of the Japanese, but no fish was con 
sumed during the summer of 1954. Most of the fish landed in 
Japan during that summer was dangerously radioactive and had 
to be thrown away. Fish prices fell, fish markets closed and fisher 
men were pauperised. The Government of Japan organised scienti
fic expeditions which went thousands of miles across the Pacific 
testing the- water, the plankton and the fish for radioactivity. The 
Japanese Government set up testing stations at the five ports of 
Tokyo, Shiogama, Misaka, Shimizu and Yaizu in Japan and 
examined all fish landed there from March to November 1954. A 
great campaign was organised to find out where the danger lay, how 
the fish became contaminated and when they were dangerous and 
when they were safe. Fish free from radioactivity and safe for 
consumption were placed on sale in the fish markets. Posters 
appeared in shop windows saying “We do not sell radioactive fish” 
but no one would buy and the fishermen were ruined.14

As to the medical details x-egarding Mr. Kuboyama nnd theotlier fi;her- 
mm affectod by radiation, refer, Reasearch in the Effects and Influences of 
the Nuclear Bomb Tests Explosions, V ol. II, Part VIII ; Medical Science, 
Pp. 1281-1402, particularly‘Pathological findings on Mr. Kuboyama’, 
PP. 1371-1402
Ibid, Vo!. II, pp. 1201-80: Economic Aspects of the Effects of the 
Bikini H-Bomb experiments on Japanese Fisheries



Contamination of the Pacific Ocean
Radioactive pollution of the sea water took place both from 

the immediate fall-out from the bombs and from the flow of radio
active water from Bikini lagoons. The ashes falling into the sea 
made the water intensely radioactive and this radioactivity was 
carried far and wide by the ocean currents. It was taken north
westward in the North Equatorial Current and twelve hundred 
miles from Bikini, two months after the last test explosion, the 
Sea water still had twenty times the radioactivity permissible in 
drinking water. Radioactivity was found five hundred miles east- 
north-east of Bikini, revealing a hitherto unknown easterly ocean 
current in this area. Radioactivity was found in the fish in these 
regions and also in the small floating creatures (plankton) on which 
fish feed. Radioactive fish first began to be landed in Japan in the 
middle of March 1954 and all fish with a radioactivity of 100 counts 
per minute were declared by the Government to be unfit to eat. 
Maps were made of areas where radioactive fish were caught at 
different times during the summer to find out about migration of 
the fish in relation to the spread of polluted water from the Bikini 
lagoons.15

Radioactivity of the fish
The radioactive fish were first limited to the area round the 

Marshall Islands but by June radioactive fish had spread west
wards to the Carolines and then northwards to an area from the 
east of Taiwan (Formosa) to the Bonin Islands. Fish so radio 
active as to be discarded were caught during the month of June 
1954 in a great arc of radius, 2,000 miles from Bikini. Later radio
active fish migrated west and north and radioactive tunnies were 
caught around Japan itself where the sea water was free from 
radioactivity. All fish landed at the five designated ports in Japan 
during the summer of 1954 were examined for radioactivity and 
those showing a higher radioactivity than the standard laid down 
by the Japanese Government were discarded as unfit to eat.10 The 
following table summarises the survey of the fish landed in Japan 
during the summer and autumn of 1954:

15. Ibid y Vol. II, pp. 825-838, *‘Studios on the Radioactivity of Fishes caught 
in the Pacific Ocean in 1954.”

16. Ibid, Vol. II, pp, 1085-94: “Radiological Survey of the Fish landed in 
Japan at Five Ports*”

Radiological Survey of Fish Landed in Japan 
at Five Ports

1954 Months
No. of No. of
boats catches

Surveyed condemned

March
April
May
June
July
August
September
October
November

130
375
179
277
219
345
280
238

2
17
36
41
19
32
38
53
74

Fish
landed
tons

6013
12395

9576
7792

11173
8589
6960
8677

Fish
Discarded

tons.

61
34
16
33

7
66
45
17
17

Three hundred and fiftysix tons of fish had to be thrown away 
as unfit for human consumption. On 31st May, 1954, the United 
States authorities said that they “have no evidence of extensive 
contamination in tunas or other fishes by the nuclear tests at 
Bikini Atoll.” The above table, based on the investigations of 
Japan’s most eminent scientists, proves that there was extensive 
contamination in the fish in the seas around Japan after the nuclear 
tests in the Marshall Islands.

The people of Japan eat fish as their daily food and the fishing 
industry occupies an important position in Japan. The landing 
of radioactive fish caused prices to fall, until in September 1954, 
they were half what they were before the Marshall Islands tests. 
Since most Japanese fishing boats are operated on a ‘share system’ 
where each man gets a share of the takings, it was the fishermen 
themselves who suffered most as a result of the calamity. The 
general wage level of the fishermen fell to half what it had been 
before the tests. The area around Bikini itself cordoned off' by 
the U.S. Government, where no ships were allowed, contained 
fishing grounds where one-fifth of the total tunny fish were normally 
caught and were the main spawning area of tunny. The radio
active pollution of the spawning grounds resulted in radioactive 
fish armea.rincr in t,lie Pacific for several months after the tests
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The fall of radioactive rain on Japan
The explosion of nuclear weapons in the Marshall Islands 

resulted in the fall of radioactive rain on Japan itself. Nuclear 
explosions at Bikini were recorded in Japan on 1st and 27th March, 
Gth and 26th April, and 5th May 1954. Radioactive rain fell on 
Japan on Gth-Ilth March, Gth and 17th-lStli April, and 6th and 
14th May 1954. The radioactivity was greatest on the east coast 
of Japan and in September 1954 a typhoon struck the north coast 
of Japan carrying radioactive rain. In the spring of 1955 there 
was again an increase cf radioactivity in the rain, this time 22 
days after the commencement of the United States tests in 
Nevada. The radioactivity of the rain recorded in Japan over this 
period of one year was a hundred to a thousand times greater 
than the maximum permissible in drinking water.17
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As the rain fell, the radioactive material became attached 
to the vegetation and was washed into the soil and into the ponds, 
rivers and rainwater tanks. This had harmful effects as in some 
parts of Japan rain water collected in tanks is used for drinking and 
washing. For instance, on 9th May 1954, it rained at Sato Cape, 
the southern-most point of Japan, and six days later the light-house 
keepers and their families in Sato Cape developed diarrhoea and 
headaches and their blood and urine when examined showed 
radioactivity. The radioactive material in the rain fell on the 
leaves of plants on the soil and so got taken up into the plants 
through their roots. Vegetables bought at Otsu City and Kyoto 
markets at the end of June, 1954 showed a radioactivity of about a 
hundred times than permissible in drinking tvater. The leaves of 
lettuce and carrot were more radioactive than the carrot itself. 
Much of the radioactivity could be washed off the leaves of the 
vegetables before eating, but some remained, and the radioactivity 
in the roots could not be washed out. Radioactivity was found 
in vegetables and plants because strontium 90 from the fall-out 
from the nuclear tests had settled on the plants and had also 
seeped into the soil. 18

17. Ibid,. Vol. I, pp. 151-00: Artificial Radioactivity in rain water observed 
ill Japan, 19.34, 1954-55.

IS. Ibid,, Vol. I, pp. 809-lti: “Radioactive Contamination of plants and agri
cult Ural products in Japan covered with rain—Fall Out from H-Bombs 
detonated in March-Mav 1954 at Bikini Atoll, Marshall Islands.

Thus, in Japan in 1954, the fish, the rain, the drinking-water, 
the vegetables, the dust on roofs and in houses all became 
radioactive; they were made so by the nuclear tests carried 
out by the United States in the Marshall Islands in 1954.

The effects of the nuclear tests 
carried out by France in the Sahara

The three original nuclear powers, the United States, the 
Soviet Union and the United Kingdom, had not conducted any 
nuclear tests since they began the nuclear test ban negotiations 
in Geneva in November 1958 until the recent resumption in August 
September 1961. The United States carried out several under
ground nuclear tests in October, 1958, but during 1959 no nuclear 
tests were carried out by any country. In 1960, France began 
a series of nuclear tests in the Sahara desert and has carried out 
four tests of atomic bombs upto date. The first three tests were 
carried out on 13th February, 1st April and 27tli December 1960 
and a fourth test was conducted on 25th April, 1961. All these 
tests were of atomic bombs and were carried out in the Sahara 
desert.

The nuclear tests carried out by France in the African Sahara 
have had harmful effects on neighbouring African States. It is 
reported in the Nature Magazine of 23rd June I960 that Ghana 
suffered harmful effects from the first atom bomb exploded 
by France on 13th February 1960. Research scientists in Ghana 
detected an increase in radiation in the samples they examined 
and found that the harvest, the soil, the water and even the milk 
were affected by atomic radiation in Ghana after the first atomic 
test carried out by France on 13th February, 1960.

The effects of the second and third atomic bombs tested in the 
African Sahara on the territory of the United Arab Republic are 
described in a report prepared by the Faculty of Science of the 
University of Alexandria. The second test was carried out by 
France on 1st April 1960 about 3,400 kilometres to the west of 
the city of Alexandria and a marked change was noticed in the air 
over Alexandria on 11th April 1960 “where radiation increased 
up and down according to the direction of the wind. The îadio- 
active fall out on 15th April 1960 reached at its highest point nearly 
fifty times double of what is normal. From 27th November 1960
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the radioactive fall-out continued to increase and readied its highest 
point over Alexandria from 25th to 28th December, 1960.

The third atomic test was carried out by France on 27th 
December 1960 and its effects were seen in Alexandria on the 8th 
January 1961. According to the report of Alexandria University, 
intensity changed according to conditions of weather. On 14th 
Tanuary 1961 its effect was several times double the normal amount. 
The wave of radioactive fall-out increased continually.

On 25th April 1961, France exploded her fourth atomic 
bomb for testing purposes in the Sahara. The bomb, described 
as of ‘low power’, was exploded from the top of a tower at the 
Reggane testing site in the Sahara. The official communique 
stated: “An atomic explosion took place today at 0500 G.M.T.
on the top of a tower at the Reggane testing ground.” France 
is also reported to have carried out underground tests at a site in 
the Hoggar mountains, a desolate range almost entirely denuded 
of vegetation in the southern Sahara.

The effects of underground nuclear tests
In 1957, the first nuclear test whose effects were totally 

confined underground was carried out by the United States in 
Nevada. A chamber six feet across was made 790 feet below the 
surface of a hill, by letting in to the hillside a horizontal excavation 
shaped corkscrew fasion, to contain the shock wave, with the bomb 
at the end of it. When detonated, there was the usual terrible 
explosion, though nobody saw it, with a momentary temperature 
of one million degrees and pressure of seven million atmospheres, 
and a suppressed pulse of radiation, including a violent shower of 
neutrons. In less than a tenth of a second, the chamber was puffed 
out like bubble-gum to 125ft. in diameter, coated inside with SCO 
tons of brightly glowing liquid rock. In a few minutes the tem
perature subsided, the lava began to run down the sides like coffee 
and drip from the roof, forming stalactites and stalagmites as it 
cooled. When solid, the lava set as a glass, and dissolved in it 
was 65-80 per cent of the radioactivity produced by the bomb. 
Gradually the heat and radioactivity loaded away, and the roof 
crumbled in, forming a chimney of broken and collapsed rock 400 
feet high vertically above the cavity, but not reaching the surface. 
There was no fall-out, no movement of the soil surface, and only a
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Since the Rainier explosion, as the above explosion was called, 
there have been many underground nuclear tests in the United States, 
most of them entirely bottled up, radioactivity and a . n u. 
wis of these tests, American scientists claim that it can now X'
T11 a lined with confidence how far to bury a bomb oi a given size so 
that no radioactivity escapes. It is said that the general feature* 
0f the underground explosion can now be predicted : u mt size o 
cavitv will be made, how much energy will be generate!. v> ia 
temperature will be reached and how much rock will be melted. 
According to a statement issued on 26th September 1963 the 
United States has carried out 105 explosions underground. No 
accurate information is available regarding Soviet underground tests.

The Soviet resumption of nuclear tests in 1961
On 30th August 1961. the Government of the Soviet Union 

announced that it was going to resume the testing of nuclear 
weapons. This announcement was immediately follower >y a 
nuclear tost, which was carried out in Central Asia and res., ec 
in the fall of radioactive rain on India, Japan and ot ier neigh
bouring countries. This unilateral Soviet action terminated be 
unofficial moratorium on testing which was maintained smee the 
Geneva negotiations began in November 1958 and the Government 
of the United States also announced that it has decic ct o resume 
the testing of nuclear weapons.

is known, the Soviet Union has so far carried out
about Vlfatmlsphcric or surface tests since the first nuclear weapon

1949. The new test senes began 
ent that they were to resume 

inccment. the Soviet

was tested in Soviet territory in 
within hours of the Soviet announccmei 
testing. Right up to the time of that armour 
Union was still taking part in the Geneva test-ban conference, 
which has been widely regarded as one of the most iopc u vavs
of reducing world tension and preventing the spread of nuclear
tests by the conclusion of treaty banning such tests. Ihe So ■ 
Union's unilateral resumption of nuclear tests effectively term- 
nated the nagotiations and mankind was again faced with the 
hazards of atomic radiation as a result of the new Soviet tost senes
Large increases in radioactivity were recorded m Calcutta. Sruiaga 
Tokyo, Hiroshima and other cities of Asia as the majon 
of t.L ws annear to have been carried out m the Cent!a
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Asian region of the U.S.S.K. The Soviet tests caused further 
alarm in Japan, where it was reported that heavy and continuing 
radioactivity had been registered.

The Soviet Union conducted its first nuclear test in the new 
series on 31st August 1961 in the area of Semipalatinsk in Central 
Asia. The device tested had a substantial yield in the intermediate 
range and was detonated in the atmosphere. The explosion had 
been recorded by long-range detection apparatus in various coun
tries and it was indicated that it was not a weapon in the 50 megaton 
range but was larger than the average atom bomb. The Soviet 
announcement on the resumption of tests had stated that Russia 
had projects for a series of nuclear bombs with yields equivalent 
to 50 million tons of T.N.T. The bomb dropped on Hiroshima 
had an equivalent of 20,000 tons of T.N.T.

The Soviet Union conducted another nuclear test on 3rd 
September in the Semipalatinsk area in Central Asia. The yield 
of the device was in the low kiloton range and the detonation again 
occurred in the atmosphere. On 5th September, the Soviet Union 
carried out its third nuclear tost in the same area. On 6th Septem
ber, the Soviet Union detonated its fourth nuclear device in an 
area east of Stalingrad. On 10th September, the Soviet Union 
carried out two nuclear tests in the vicinity- of Novoya Zemlya, an 
island in the Arctic. This brought the number of explosions in 
the series to six tests in 11 days. One of the devices tested on the 
island had an explosive force equivalent to several millions ton of 
T.N.T. The Soviet Union continued to carry out further atomspherio 
tests in Central Asia and the Arctic during the months of September 
and October and on 23rd October the Soviet Union exploded a 
50-megaton bomb in the Arctic island of Novoya Zemlya. The 
Soviet decision to resume nuclear tests was a plain reversal of their 
previous declaration that they would not start testing again unless 
the United States or United Kingdom first did so. It was a 
grave setback to the hopes kept alive that an agreement to ban 
nuclear tests might be reached at the Geneva negotiations and 
the world reaction to the resumption of Soviet tests was one 
of astonishment, alarm and distress. According to an announce 
ment made by the United States Atomic Energy Commission on 
25th September, 1963, the Soviet Union has carried out 121 atmos
pheric or surface tests, one underwater test and about three tests at

altitudes ov er 100,000 feet. No information is available regarding 
Soviet underground tests.

The American test series in 1962

On 2nd March 1962, the President of the United States 
announced that the United States would resume nuclear tests in the 
Pacific Ocean regions, and danger zones were established in the 
Pacific as from 4th April 1962 when the United States Atomic 
Energy Commission warned ships and planes to remain clear of a 
rectangular area of the high seas surrounding the British test base 
at Christmas Island, in the Central Pacific, and the American atoll, 
Johnston Island, in the mid-Pacific. Strong protests were lodged 
by a number of Asian countries, and particularly by Japan. In 
one of these Notes, Japan reserved the right to demand compensa
tion for any losses suffered by Japanese fishermen as a result of these 
tests, and in another Note Japan protested against establishment 
of such a danger zone on the ground that it was violative of the 
principle of the freedom of the open sea. The United States, 
however, expressed the view that proper notification of a danger 
zone for vessels and aircraft within a portion of the high seas vas 
in conformity with standard international legal procedures, and 
the test series in the Pacific Ocean commenced from 25th April 1962. 
The first nuclear test was carried out at 10.45 a.m. on 25th April 
1962 in the vicinity of Christmas Island. This was followed by 
a series of nuclear tests which were carried out in the vicinity of 
Johnston and Christmas Islands. Most of these weapons were 
exploded at high altitudes, and one nuclear explosion of megaton 
range was reported to have been carried out 500 miles above the 
Pacific in the Johnston Island area in June 1962. This high alti
tude explosion was reported to have caused a temporary break in 
the earth’s magnetic arc in space and sent particles of the Van 
Allen radiation belt cascading into the atmosphere, virtually elimi
nating the Van Allen Belt (i.e. the radiation belt surrounding the 
earth). The explosion of this hydrogen bomb at a eight of 500 
miles above sea level caused a spectacular display of auroral light 
visible for thousands of miles. The disruption to communications 
from a test in the megaton range at a height of 500 miles was 
considerable and it was reported that trans-Pacific air traffic was 
grounded for some days. It was also reported that the explosion 
blacked out high frequency radio communication for some hours



nuclear tests would benefit present 
kind.”23

Further material on the effects of nuclear tests is contained 
in the Report of the United States Atomic Energy Commission 
released on 8th May 1962. In this 700-page Report, entitled 
The Effects of Nuclear Explosions and published at the commence
ment of the new test series, the United States Atomic Energy 
Commission had made public for the first time the scientific data 
gained from previous nuclear tests carried out by the United States. 
The report estimated that 92 megatons of radioactive fall-out had 
been disseminated in the atmosphere by nuclear explosions conducted 
bv the United States, Britain and the Soviet Union from 1945 to 
1958. Considerable attention is devoted in the report to the U.S. 
nuclear test at Bikini on 1st March 1954, the effects of which ex
ceeded official expectations and contaminated a wider area than 
that placed out of bounds to navigations. On this matter the 
report states that “the fission yield of the explosion and the height 
of burst, in the event of nuclear attack, are unpredictable. ’ The 
report goes on to state that “consequently, it is impossible to deter
mine in advance how far the seriously contaminated area will 
extend, although the time at which the fall-out will commence at 
any point could be calculated if the effective wind velocity and 
direction were known.” The Commission also gives an account 
in its report of the visual effects of high-altitude explosions carried 
out in 1958 as part of the test series in Johnston Island in the Pacific 
Ocean. In one of these tests, a nuclear weapon was detonated at 
an altitude of 252,000 feet (nearly 50 miles) and in another a 
nuclear weapon was exploded at an altitude of 141,000 feet (nearly 
27 miles). The Commission states that about a minute after the 
first explosion, the fireball had risen to a height of over 90 miles 
and was directly visible from Hawaii, over 700 miles awajy As 
seen from Hawaii, the second explosion, referred to above, produced 
a bright flash in the sky above the horizon lasting for a fraction of 
a second and about a minute later, a greyish-white radioactive 
cloud was observed low on the horizon. The report discloses that 
the deepest underwater test carried out by the United States was 
the explosion of a 30-kiloton device 2,000 feet under the sea off the 
coast of lower California in May 1955. This test revealed
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The United States continued to carry out nuclear tests in the 
Pacific Ocean region for several months. In the statement issued 
on the 25th September 1963, the U.S. Atomic Energy Commission 
announced that the United States has carried out about 170 atmos
pheric or surface tests, 10 tests at altitudes of over 100,000 feet, 
some of these actually in outer space and 6 underwater tests. 
Apart from these, it is estimated that the United States has carried 
out 105 explosions underground.

An assessment of the danger from 
radioactive fall-out

During 1961 and 1962 nearly two hundred atmospheric or 
surface nuclear tests were carried out by the Soviet Union and the 
United States, and it is estimated that these tests have released 
into the atmosphere more radioactive material than was contri
buted by all nuclear explosions during the previous fifteen years. 
Though it is possible to exaggerate the danger from radioactive 
fall-out, no one can seriously maintain that the danger does not 
exist. All radioactive fall-out is potentially harmful, and the 
United Nations Scientific Committee on the Effects of Atomic 
Radiation in its recent report published in 1962 had no hesitation 
in concluding that “it is clearly established that exposure to 
radiation, even in doses substantially lower than those producing 
acute effects, may occasionally give rise to a wide variety of harm
ful effects including cancer, leukaemia and inherited abnormalities.19 
The U.N. Scientific Committee is further of the view that “it is 
prudent to assume that some genetic damage maj’ follow any dose 
of radiation, however small.”20 With regard to the world-wide 
contamination of the environment from nuclear tests, the U.N. 
Scientific Committee is of the opinion that the full effects of radia
tion exposures in human beings might not show up “for several 
decades in the case of somatic disease, and for many generations 
in the case of genetic damage.21 The Committee states that “there 
are no effective measures to prevent the occurrence of harmful 
effects of global radioactive contamination from nuclear explo
sions.”2"2 and comes to the conclusion that “a final cessation of

19. Report of the United. Nations Scientific Committee on the Effects of the 
Atomic Radiation, New York, 1062, p. 3.). 

i’ll. Ibid., p. 33 
II. Ibid.
:-2. Ibid.



devastating effects of nuclear energy when under the weight of 
thousands of feet of water and it was estimated that one mile from 
the point of detonation the pressure of 330 lbs. per square inch 
above normal sea pressure would have smashed the hull of a sub
marine.

The report of the Commission reveals that disruption of radar 
signals may occur as a result of ionisation from a nuclear detona
tion and confirms that the purpose of the high altitude tests in the 
Pacific in 19C2 was to determine what effect an enemy’s nuclear 
explosions would have on the early warning radar system of the 
United States. The report states that irregularities caused by a 
nuclear explosion can disrupt the radar and cluster or false echoes 
from ionised patches. The report, however, disputes the theory 
that nuclear testing has an effect on the weather and states 
that “the general opinion of the competent meteorologists, both 
in the U.S.A. and in other countries, is that apart from localised 
effects in the vicinity of the test area, there has been no known 
influence of nuclear explosions on the weather.”

The United States Atomic Energy Commission acknowledges 
the possibility of a nuclear bomb being exploded accidentally and 
states in its report that the conventional high-explosive trigger 
device of nuclear bombs can be accidentally set off. The Commi
ssion expresses the opinion that “there is always the possibility that, 
as a result of accidental circumstances, an explosion will take place 
inadvertently”, and goes on to state that “although all conceiv
able precautions are taken to prevent them, such accidents might 
occur in areas where the weapons are assembled and stored, during 
the course of loading and transportation on the ground or when 
actually in the delivery vehicle, e.g., an airplane or missile.” The 
report discloses that “nuclear weapons contain varying amounts 
of highly explosive in addition to the fissionable material—the 
nuclear explosive” and states that it is the high explosive compo
nent (in the trigger mechanism) which comprises the main possible 
hazard.

The report of the United Nations Scientific Committee placed 
before the General Assembly in September 1962, the Report of 
the United States Atomic Energy Commission, released in May 
1962, and the Report of the British Medical Research Council,

published in December, I960'-4 have presented the current state 
0f knowledge of radiation exposure levels and have estimated 
the biological and genetic effects of atomic radiation. As the 
recent Soviet and American tests have, within the space of two 
years, released more radioactive material than was contributed by 
all nuclear explosions during the previous fifteen years, the danger 
from radioactive fall-out is now much greater than it was two years 
ago and it may, therefore, be the appropriate time to attempt to 
assess the hazards of atomic radiation in the light of the informa
tion available up to September 1963. The immediate and purely 
local fall-out from nuclear tests can perhaps be left out of a general 
evaluation of the hazards of nuclear tests as the recent Soviet 
and American test series have not been carried out in populated 
areas, and no immediate or direct damage has been reported as in 
the case of the earlier American tests in the Marshall Islands. It 
is the global fall-out from nuclear tests which now constitutes the 
greatest hazard. Even if the tests are carried out in areas which 
are not populated and even if the tests do not cause any immediate 
damage, every test carried out will still have harmful effects on 
the population of the world by adding its quota of harmful radio
active substances to the air, the land and the sea. This is so 
because every nuclear explosion results in the radioactive fission 
products being drawn into the stratosphere, and these fission 
products gradually spread over a large part of the world and leturn 
ultimately to the earth in the form of rain or snow. In the global, 
as opposed to local, fall-out from nuclear explosions, the elements 
which constitute a hazard to the human race are those whose rate 
of radioactive decay is slow enough for them to be still significantly 
radioactive when they return to the earth from the stratosphere. 
Among these by far the most pernicious are radioactive strontium, 
radioactive caesium and radioactive carbon.

Strontium 89 and strontium 90 each compose about 5 per cent 
of the fission products of an atomic bomb and it is estimated that 
strontium 90 has a half-life of 28 years, while strontium S9 has a 
half-life of only 58 days. It is, therefore, strontium 90 which is 
most dangerous since its radioactivity decays more slowly and it 
remains a dangerous source of radiation when it ultimately returns

24. The Hazards to Man of Nuclear & Allied Radiations, H.M.is.O. London



to the earth in global fall-out from the stratosphere. Radioactiv 
strontium from fall-out settles on plants and also seeps into the soil. 
That which settles on plants is the most dangerous, since it may be 
grazed by cattle or eaten by man. After being eaten with the food, 
strontium is readily absorbed into the body and becomes incor
porated into the bones of the person. Strontium also becomes 
concentrated in milk and all cow’s milk throughout the world has 
been found in recent years to contain increasing amounts of radio
active strontium. Since strontium is easily absorbed into the body 
and is incorporated in bone, it is primarily an internal hazard and 
the hazard from strontium is somatic. The chief danger is of cancer 
due to irradiation of tissue in the neighbourhood of strontium 
deposited in the bone and radiostrontium can also induce 
leukaemia. In countries, where people derive their food intake 
mainly from cereals and vegetables, the dietary level of radio
active strontium is likely to be high because strontium from fall
out settles mainly on plants and crops, such as wheat and rice. 
The gravity of the strontium hazard for Asian peoples is therefore 
very great and the U.N. Scientific Committee has shown that the 
hazard for an Asian country receiving most of its dietary calcium 
from rice is much greater than that for an European country in 
which cereals do not form the main food.

In radioactive fall-out, another dangerous element is caesium 
137. Radioactive caesium composes about 6 per cent of the fission 
products of an atomic bomb and decays with half-life of 33 years, 
giving off beta—and gamma-rays. It is dangerous because 
caesium chemically resembles potassium, and like it is concentrated 
inside plants and animal tissue cells. Just as strontium enters 
the “food chain", so does caesium, but instead of settling in the 
bones, caesium is distributed through the body. Its hazard is 
due mainly to the fact that its radioactivity contributes to the 
radiation dose received by the gonads and the danger from radio
caesium is mainly genetic. By subjecting the reproductive cells 
to gamma-rays, radio-caesium can cause grave genetic defects in 
succeeding generations. It is now generally accepted that the 
elements of radioactive caesium in global fall-out will cause genetic 
damage.

It has been recently discovered that thermonuclear explosions 
create large amounts of a long-lived radio-active form of carbon

carbon 14, by interaction between neutrons liberated by hydrogen 
bombs and the nitrogen of the air. In each megaton explosion, 
some 7-8 kilograms of carbon 14 are generated. The reason why 
carbon 14 must be regarded as a great hazard is the fact that it 
decays very slowly. It has been estimated that radio-active 
carbon has a half-life of more than 5,000 years It takes thousands 
of years for its radioactivity to decay and it is dangerous because 
all living matter contains large amounts of carbon, derived ulti
mately from carbon dioxide from the air. Since carbon 14 lasts 
so long, it has a much increased chance of getting into body consti
tuents, including even the nucleic acid of the germ cells. The 
hazard is difficult to assess accurately as radioactive carbon is being 
steadily produced all the time by a similar action of cosmic rays, 
but in 1960 it was estimated that the nuclear tests already carried 
out had increased the amount of radioactive carbon by about 0.5 
per cent. These amounts of radiocarbon have been synthesised 
during nuclear testing and injected into the earth’s carbon cycle, 
specifically into the atmosphere.

Other harmful elements in radioactive fall-out arc iodine 131, 
manganese 54, zinc 65 and cobalt 60, but these elements are rela-, 
tively short-lived and therefore do not constitute as great a hazard 
as strontium 90, caesium 137 and carbon 14. Radioactive iodine 
composes about 3 per cent of the fission products of an atomic 
bomb. It is relatively short-lived, having a half-life of only eight 
days, and emits beta-rays and gamma-rays. Owing to its rapid 
rate of decay, iodine 131 from nuclear tests is not likely to be accu
mulated in damaging doses, but it is often detected in the thj îoid 
glands of cattle soon after an explosion. It can, therefore, re
present a temporary hazard in the neighbourhood of nuclear ex
plosions. This is so because iodine cannot only be eaten or inhaled 
directly but is also rapidly concentrated and excreted in the milk 
of cattle grazing on contaminated herbage. In the form ol milk 
't could be consumed by man in significant amounts. Iodine 
becomes concentrated in the thyroid gland, where, particularly 
in young children, it can kill the cells or cause cancer to appear it 
accumulated in large doses. On account of their proximity to the 
Soviet explosion sites in the Arctic, special attention to this dangei 
is being given in high-altitude areas in the northern hemisphere 
where careful checks of radio-iodine in milk have been carried out.
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Manganese 54, which has a half-life of 310 days, zinc G5 which 
has a half-life of 250 days and cobalt 60, which has a half-life of 
about 5 years, have been proved |)c produced in considerable 
amounts by hydrogen bomb explosions. All these elements are 
selectively accumulated in certain tissues in plants, fish and animals, 
and can produce harmful effects in tissues in which they accu
mulate. As they arc relatively short-lived, radioactive elements 
of this kind do not constitute a hazard in global fallout, but they 
may represent a temporary hazard in the neighbourhood of nuclear 
explosions. Of these elements, cobalt 60 is potentiall}r dangerous 
as it remains sufficiently active to cause damage even after a few 
years. During recent years reports have appeared of another new 
fall-out material, namely a mixture of zirconium 95 and niobium 95, 
both of which are powerful beta-and gamma-ray emitters, with half
lives of 65 and 35 days respectively. They appear to have originat
ed in the 1957-58 series of tests, and first received public notice 
because their presence in packaging materials, such as straws, was 
ruining photographic films by fogging. Particles of zirconium 95 and 
niobium 95 were detected in the air over Europe, and were found to 
become concentrated in the lungs. Because their half-lives are 
short, these materials soon die away once tests are stopped and 
they do not constitute a hazard in global fall-out.

In the global fall-out from nuclear explosions, the only elements 
which constitute a hazard are those, such as strontium 90, caesium 
137 and carbon 14. whose rate of radioactive decay is slow enough 
for them to be significantly radioactive when they return to the 
earth from the atmosphere. The estimates of the time taken for 
this return to happen have recently been sharply revised. Where
as in earlier scientific discussions on fall-out the average length of 
time which the radioactive particles would spend in the strato
sphere was reckoned at 10 years, the actual time now appears to 
be nearer 2 or 3 years. Consequently the radioactive materials 
from tests in the past five years have been and will be returning 
to earth sooner, and less spent, than was expected. In addition, 
fall-out of these materials, instead of spreading uniformallv on this 
earth, has been found to concentrate in a band in the northern 
hemisphere between latitudes 30’ and 45 N. Such considerations 
together with variations in rates of testing hydrogen bombs and 
the new discovery relating to the long-lived radioactive element

of carbon 14, have made prediction of fall-out rates very difficu t. 
Any assessment of the extent of possible damage can therefore 
only be very rough. Strontium 90 did not exist on earth until it 
was produced by the explosion of nuclear weapons and its presence 
in human bone is the direct consequence ol nuclear testing. So 
far as the strontium hazard is concerned, therefore, the key ques
tion which needs to be answered is whether there is a level below 
which radiostrontium concentration in bone is harmless. Most 
experts are now of the opinion that while there may be a maximum 
level of safety in respect of bone cancer, it is unlikely that such a 
level or threshold exists for the causation of leukaemia; this means 
that fall-out in the form of radioactive strontium will increase the 
incidence of laukaemia, while the possibility of increase in bone 
cancer is less certain. At present fallout levels, it is estimated 
that sufficient strontium 90 has already been released to be res
ponsible for hundreds of new cases of leukaemia in this and the 
next generation. With regard to the caesium hazard, a direct 
linear relation between the gamma radiation dose and the probabi
lity of genetic damage is now generally accepted and most experts 
agree that fall-out in the form of caesium 137 will certainly cause 
genetic damage, which might not show up for many generations. 
The hazard from carbon 14 is difficult to assess accurately, for the 
reasons already given. To sum up, it may be said, therefore, that 
global fall-out from nuclear tests will definitely cause genetic 
damage and most likely increase the incidence of leukaemia, but 
the possibility of an increase in bone cancer is less certain on the 
basis of present knowledge



chapter II

Nuclear Tests, Tortious Liability and 
State Responsibility

The. object of this Chapter is to consider the question as to 
whether nuclear tests raise issues of State responsibility. The 
effects of the tests as apparent from scientific evidence cannot be 
confined to the territory of the State carrying out the experiments, 
and they may result in injury to the nationals and territory of other 
States. The scientific information on the effects of nuclear tests 
set out in Chapter I has clearly shown that nuclear tests result in 
local and global radioactive fall-out and that the biological and genetic 
effects of atomic radiation constitute a great hazard to the human 
race. The testing of nuclear weapons, therefore, raises legal 
problems of a new kind, because it has not been previously possible 
for any one nation to alter the global environment in a manner 
clearly harmful to other nations. The tests carried out by the 
United States in the Pacific Islands, the tests conducted by France 
in the African Sahara and the tests carried out by the Soviet Union 
in Central Asia and the Arctic have had harmful effects on neighbour
ing States. It is for consideration whether and in what circumstances 
a State by carrying out nuclear tests can be said to commit an inter
national tort.

In order to ascertain whether questions of tortious liability and 
issues of State responsibility arise as a result of damage caused by 
nuclear tests, it is first necessary to examine the principles of 
tortious liability and State responsibility in international law with 
a view to determining whether these principles of international law 
are applicable to the situation arising out of these tests. At the 
outset, it will therefore be necessary to discuss and ponder over the 
question as to whether the accepted principles of international 
law relating to State responsibility and tortious liability can be 
applied to new situations arising out of these tests on the basis 
of the evidence collected in Chapter I. If the existing principles 
of international law are not applicable, or if such as arc applicable 
are not adequate to meet the new situation arising out of the hazards 
of these tests, it will be necessary to consider whether any extensions 
or analogies of the existing principles of international law are

possible. Finally, it will be a matter for consideration whether 
international law, which has in several eases in the past met lie" 
situations by evolving new principles, could in the present, ease 
similarly attempt to counter the grave threat to which States 
generally are exposed by the holding of these tests by the formulation 
of a suitable doctrine. Tf the existing rules of international law 
are inapplicable, it may be necessary to formulate new rules of 
international law to meet the new situation, since nuclear tests 
raise legal problems of a new kind as it has not previously been 
possible for any one nation to alter the global environment in a 
manner clearly harmful to other nations. A nation or government 
accused of such world contamination is naturally reluctant to face 
the issue squarely, but now that significant harm has been proved 
the issue can no longer be evaded. The whole question is clearly 
one of utmost gravity and of the greatest difficulty, but this 
should not discourage any attempt to move forward along boldly 
constructive lines.

Stale responsibility and the abuse of rights.
y I j n ( ‘ responsibility arises as a consequence of a breach 01 non

performance of an international obligation, and the State which has 
committed the wrongful act or omission has a duty to make repara
tion for the injury caused. Wherever responsibility lies, there also 
lies a duty to make reparation. This is the traditional view of 
State responsibility prevailing in the abundant legal literature on the 
subject. Eagleton commences his leading treatise on State Responsi
bility in International Law with the following discourse:

"The study of the responsibility of States in international law 
involves an examination of the theory upon which reparation 
nun' be demanded by one state or another, and of the process 
bv which it may be obtained. The members of the community 
of nations have, in practice, agreed to respect certain principles 
for their mutual guidance and, in doing so, it has been understood 
that they were thereby accepting obligations to observe the 
conduct prescribed. The failure to meet these obligations imposes 
upon the guilty State the further obligation to make reparation 
lor the injury caused. 1

According to Eaglet-on, "responsibility is simply the principle 
1. Kagleton. The Responsibility of Slates in International Law. 1928, p. 3.
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which establishes an obligation to make good any violation of 
international law producing injury, committed by the respondent 
State”.- A similar view is expressed by Anzilotti in his learned 
work entitled "Corso di Diritto Internationale”:
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“When a wrongful act—by which is meant, as a rule, the viola
tion of an international right—is committed, the consequence 
is that a new relationship conics into existence, in law, between 
the State to which the act is imputable (that State being under 
a duty to make reparation) and the State with respect to which 
there exists an unperformed obligation (this State having a 
claim to reparation). This is the only effect that the rules of 
interntional law, as laid down in the reciprocal undertakings of 
States, can attribute to the wrongful act.”3

The rules of international law relating to State responsibility 
are therefore concerned with the circumstances in which, and the 
principles whereby, the injured State becomes entitled to redress of 
the damage suffered. The acts or omissions which give rise to State 
responsibility are of two kinds : (1) acts which affect a State by injury 
to the interests or rights of that State as a legal entity, and (2) acts 
which cause damage to the person and property of its nationals. 
In most cases the injured State will claim satisfaction through 
diplomatic channels and may be statisfied with a formal apology, 
but in more serious cases where there has been material loss or 
damage, pecuniary reparation may be necessary and the matter may 
have to be placed before an arbitral tribunal. State responsibility 
arises if the act or omission violates a rule of international law anil 
the wrongs or injuries which give rise to State responsibility may be 
of various kinds. Thus a State may become responsible for breach 
of a treaty or of other contractual obligation or State responsibility 
may arise as a result of injuries to citizens of another State. Every 
neglect of an international duty constitutes an international 
delinquency and the injured State can claim redress. State 
responsibility may also arise as a result of an abuse of a right enjoyed 
by virtue of international law. “This occurs when a State avails 
itself of its right in an arbitrary manner in such a way as to inflict 
upon another State an injury which cannot be justified by a legitimate

2. Ibid, p. 221.
3. Anzilotti, Corso di Diritto In tern a z ion ale, 1U28, p. Il 0.

consideration of its own advantage.”4 The International Court 
lias expressed the view that “in certain circumstances, a State, while 
technically acting within the law, may actually incur liability 
by abusing its rights”3 6 and individual judges of the court, such 
as Judge Azevcdo, Judge Alvarez and Judge Anzilotti, have 
referred to this principle in their judgments.0 Oppenheim observes 
that "the maxim, sic utere hio ul aliemim non laedas, is applicable to 
relations of States no less than to those of individuals; it underlies 
a substantial part of the law of tort in English law and the cor
responding branches of other systems of law; it is one of the 
general principles of law recognised by civilized States which the 
Permanent Court is bound to apply by virtue of Article 38 of its 
Statute”.7 The doctrine of the prohibition of abuse of rights is, 
however, of recent origin in international law and the precise extent 
of its application is still controversial.

Very few writers on international law have examined the ques
tion of the applicability of the doctrine of abuse of rights in interna
tional relations. The question was first considered officially at the 
Proceedings of the Advisory Committee of Jurists in 1920 when this 
august body was drafting the Statute of the Permanent Court of Inter
national Justice. When Article 38 regarding the sources of internatio
nal law was being discussed, Ricci-Busatti, the Italian member of 
the Committee, expressed the view that the principle ‘which forbids 
the abuse of rights’ was one of the ‘general principles of law recog
nised by civilized nations’ and was of the opinion that the Permanent 
Court should apply this principle when deciding cases referred to 
it. As an illustration of the doctrine he quoted the varying limits 
of the breadth of the territorial sea and said that in such a dispute the 
Court might “admit the rulings of each country in this regard, as 
equally legitimate insofar as they do not encroach on other principles, 
such as that of the freedom of the seas.”8

In his lectures at the Hague Academy of International Law in 
1921, Politis expressed the view that the doctrine of the abuse of

4. Oppenheim, International Law, Vol. I (1957), p. 345.
5. Free Hones of Upper Savoy & the District of Gex; Series A, No. 24, p. 12 

and Series A/B, No. 40, p. 107.
6. Refer particularly Judge Alvarez in Admission (General Assembly) Case, 

I- C. J. Reports, 1950, p. 15.
1 ■ Oppenheim, op. ci!, Vol. I, (1957), pp. 340-47.
3- Ricci-Busatti, Proceedings of the Advisory Committee of Jurists, 1920, 

pp. 315-310



rights was of great importance for the development of international 
law relating to State responsibility and advocated its progressive 
application as one of the ‘general principles of law’ referred to in 
Article 38 of the Statute of the Permanent Court.0 In 1933 in his 
treatise on The Function of Laic in the International Community, 
Lauterpaclit was of the opinion that the doctrine of the abuse of 
rights was ‘one of the basic elements of the international law of 
torts’,10 and in a recent treatise on The Abuse of Rights in Inter
national Law, published in 1053, Kiss has expressed the view that the 
prohibition of the abuse of rights is ‘a general principle of international 
law’.11 Schwarzenberger, on the other hand, is of the ojnnion 
that ‘'in the cases and situations usually mentioned in support of 
the recognition and applicability of the doctrine of international 
law. there have been no real abuse of rights but breaches of a pro
hibitory rule of interntional law”.1" Cheng considers the theory of 
abuse of rights as ‘recognised in principle both by the Permanent 
Court of International Justice and the International Court of Justice' 
and is of the opinion that the doctrine is merely—an application of 
the principle of good faith to the exercise of rights. In his treatise 
on The General Principles of Law this author gives a comprehensive 
analysis of the various applications of this doctrine in practice.13

A survey of the jurisprudence of the International Court of 
Justice and the Permanent Court of International Justice clearly 
shows that the basic principles of the prohibition of abuse of rights 
have been applied in cases. In the German Interests Case (192(5) 
the Permanent Court of International Justice held that “Germany 
undoubtedly retained until the actual transfer of sovereignty the 
right to dispose of her property”. The treaty obligations assumed 
by Germany did not, therefore, directly affect her proprietory 
rights, including the right of alienating property. The Court added, 
however, that "a misuse, of this right could endow an act of alienation 
with the character of a breach of the Treaty.”14 It follows, therefore,
y.

to
it.
12.

13.

H.

Reeuoil des Cours de L’ Academics de Droit International, 1925, Vol. 6,
p. 108.
The Function of Law in the International Community, 1933, p. 298.
L’Abus de Droit on Droit International, 1953, pp. 193-196 
Recueil des Cours de L’Academie de Droit International, 1955, Vol. 87. 

p. 309.
General Principles of Law as applied by International Courts & Tribunals, 
1953, pp. 121-130.
P.C.I.J., Series A, Xo. 7, pp. 30-37

that a legitimate exercise of the right of alienation was compatible 
with the. treaty obligations, while an abuse of this right, i.e. an 
exercise of the right contrary to the principle of good faith, would be 
incompatible therewith. While the bona fuie exercise of the right 
would be compatible with Germany’s treaty obligations, its exercise 
contrary to the principle of good faith would constitute an abuse of 
right and a breach of these obligations, i.e. an unlawful act In 
the Free Zones Case (1932) the Permanent Court applied the -same 
principle in a ease where France was under treaty obligations to 
maintain certain frontier zones with Switzerland free from customs 
barriers. The Court, while recognising that Franco had the sovereign 
and undisputed right to establish a police cordon at the political 
frontier, held that : "A reservation must be made as regards the 
case of abuse of a right, since it is certain that France must not 
evade the obligation to maintain the zones by erecting a customs 
barrier under the guise of a control cordon”.1'1 The principle 
underlying this opinion is that international law prohibits the 
evasion of a treaty obligation under the guise of an alleged exercise 
of a right. Tlie principle of good faith requires every rmht to be 
exercised honestly and loyally. Any fictitious exercise of a right 
for the purpose of evading either a rule of law or a contractual 
obligation constitutes an abuse of the right, prohibited by law. In 
19ol the International Court of Justice, when considering the right 
to draw straight line bases for the purpose of delimiting the terri- 
tonal sea. mentioned the ‘case of manifest abuse’ of tins right in the 
Anglo-Norwegian Fisheries Case (1951),111

The doctrine of the abuse of rights has also been applied bv 
municipal courts, arbitral tribunals and claims commissions The 
-Mexican-United States General Claims Commission, for example, 
expressed the following opinion, on the matter in the North American 
JJredgtng Co. of Texas Case (1926):

If it were necessary to demonstrate how legitimate arc the fears
<> certain nations with respect to abuses of the rights of pro
lection and how seriously the sovereignty of those nations
"‘Gun their own boundaries would be impaired if some extreme
conception of this right were recognised and enforced, the present 
case would furnish an illuminating example.
P'C.I.J., Series A/B, No. 46, i15. 

5 6. hU.T. Reports, 1901, p. 142
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The General Claims Commission referred to the ‘worldwide abuses 
either of the right of national protection or of the right of national 
jurisdiction’ and declared that:

The present stage of international law imposes upon every 
international tribunal the solemn duty of seeking for a proper 
and adequate balance between the sovereign right of national 
jurisdiction. o;i the one hand, and the sovereign right of national 
protection of citizens on the other. No international tribunal 
should or may evade the task of finding such limitations of 
both rights as will render them compatible with the general rules 
and principles of international law. Every right of a State is, 
therefore, subject to such limitations as are necessary to render 
it compatible with its obligations under general international 
law.17

The principles underlying the doctrine of the abuse of rights 
may also be illustrated by the decision in the Trail Smelter Arbitra
tion.'18 The qnestion in issue was that of State responsibility for 
nuisance to adjacent territory as the claim related to damage done 
in the United States to crops, pasture lands, trees and agriculture 
generally as well as to livestock as the result of sulphur dioxide fumes 
emitted from a smelting plant in British Columbian Canada. In this 
case, therefore, there was, on the one hand, the right of a State to 
make use of its own territory, and, on the other hand, the duty of 
a State at all times to protect other States against injurious acts 
individuals within its jurisdiction. Taking into account the con
flicting interests at stake and the analogous cases in municipal law, 
the Tribunal arrived at the following conclusion:

Under the principles of international law, as well as of the 
law of the United States, no State has the right to use or permit 
the use of its territory in such a manner as to cause injury by 
fumes in or to the territory of another or the properties or 
persons therein, when the case is of serious consequence and the 
injun^ is established by clear and convincing evidence.10 19

The Tribunal held Canada liable on the ground that there was 
a violation of the obligation to protect other States from injuries 
emanating from its territory and this violation constituted an abuse
17. Opinions of Commissioners, 1927, p. 23.
IS. Annual Digest, 1938-40 Case So. 104.
19. Annual Digest, 1938-1940, Case Xo. 104.
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of right, an unlawful act. While acknowledging that it knew of no 
previous international decision concerning air or water pollution 
the Tribunal cited the decision of the Federal Court of Switzerland 
in Solothern v. Aargan relating to target practice20 and the decision 
of the United States relating to pollution in State of Missouri v 
State of Illionois.21 The Tribunal clearly regarded the general 
principle of the duty of a State to protect other States from injurious 
acts within its jurisdiction, which it traced back to the Alabama 
Claims Arbitration, as of wider application. It is for consideration 
therefore, that if a State uses its own territory for conducting 
nuclear tests, whether in such a case injury due to atomic radiation 
is as much a ground of liability as injury due to noxious fumes on 
the principles laid down in the Trail Smelter Arbitration.

International torts and tortious liability
The breach of any obligation consitutes an illegal act or inter

national tort' and ‘the commission of an international tort involves 
the duty to make reparation’.22 The terms ‘international tort’ 
and ’international illegal act’ are merely synonyms for ‘the breach 
of international obligations’. “Thus the breach of any international 
obligation, whether it rests on lex inter partes of a treaty, a rule of 
internat ional customary law or a general principle of law recognised 
by civilised nations, constitutes an international tort”.23 An 
international tort may therefore be defined as an unjustified, unjmr- 
doned, imputable and voluntary breach of an international 
obligation. In international law, however, the law of torts is confined 
to very general principles and is still in a process of development. 
The application of the principles of tortious liability to international 
situations is still in the stage of debate and experiment and abounds 
111 unsettled and controversial questions. The progress made, by 
mternational tribunals in developing international application 
of private law concepts has been less far-reaching in respect of matters 
of tort than in respect of matters of property, contract, succession, 
e' *denee, procedure and damages.24 The absence of any clearly
~U. Defer Schindler, “The Administration of Justice in the Swiss federal 

1 <nirt in International Disputes”, 1.7 American Journal of International 
La<v, 1921, pp. 121-174.

-1- 2(>0 V 496. .721. J.B. Scott, Judicial Settlement, 1918, Vol. II. p. 1464.
2*>

enwarzenbereer. International Law, 1957, Vol. I. p. 562.
~3- mi., p. 582.
24 K . .~ ■ Y'r 11 study of tin1 international applications of private law concepts refer 

fan I. Tj ta1 ft. Drtuiv, Law Sources & Analogies of International Law (1927).
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settled authorities on questions of tortious liability in international 
law, however, need not necessarily dispose of the matter. Inter
national law, like other branches of law and perhaps more so, is 
constantly developing and is influenced by new principles arising out 
of international relations. This century has seen great technological, 
scientific, political, economic and social changes and if the basic 
principles of domestic law have undergone drastic changes, there is 
no reason why international law should not develop in the same 
manner. The general theory of tortious liability in municipal law 
has been adapted in modern times to the needs of an industrialise^ 
society. In English law, for instance, The segregation of the law 
of tort from other parts of law is quite modern’,25 26 and it was in the 
first quarter of the twentieth century that the great English jurist, 
Sir Frederick Pollock, developed a general theory of tortious liability 
and formulated the new principles of toritous liability which were 
necessary to adapt the law of torts to the needs of an industrialized 
society.21'’ Is it possible and desirable that international law on the 
subject may develop in the same manner? Sir Frederick Pollock 
has observed that‘"all members of a civilised commonwealth are under 
a general duty towards their neighbours to do them no hurt without 
lawful cause or excuse’.27 28 Is the international community of 
sovereign States a ‘Civilised Commonwealth’ in this respect? Is 
there a place in contemporary international law for ‘the general 
principle that one must not do unlawful harm to one’s neighbours,’2lS 
and, if so, is there an international tort involving the legal liability of 
a State for damage caused by nuclear tests? It is submitted that 
there is nothing inherently unreasonable in the conception of such 
an international tort as there may well be an analogy with the 
liability for breach of absolute duties attached to the ownership and 
custody of dangerous things in municipal law. The proposition 
that harm to one’s neighbours resulting from nuclear tests might be 
regarded as an international tort calls for fuller consideration.

During the last decade a radical change has taken place in the 
geography of international law as a result of the emergence of forty 
independent Asian African States, and if any new principles of inter
national law are formulated, it will be necessary to take into
25. Winfield, The Province of the Law of Tort (1931), p. 8.
26. Refer Pollock, The Law of Torts (1929), Chapter I.
27. Ibid., p. 1.
28. Ibid., p. (>,

consideration not only the general principles of law of European 
countries to which international law had recourse in the past, but 
also the general principles of law of Asian African countries, such 
as traditional Islamic law, Japanese law, traditional Chinese law 
and African customary law. The formal definition of the sources 
of international law embodied in Article 38 of the Statute of tho 
International Court has now won world-wide acceptance and ‘the 
general principles of law recognised by civilised nations’ are 
universally accepted as a third source of international law. Con
temporary international law may accordingly be fertilized and pro
gressively developed by recourse to the general principles of law of 
the major legal systems of Asia and Africa. As Professor Milton 
Katz, Director of International Legal Studies at Harvard University, 
so wisely said :

Public international law represents essentially a limited part of 
tho thought, and a limited part of the diplomatic experience, 
of a small number of Western European countries during the 
past three or four centuries. It is a limited and rudimentary 
legal system. Why not draw also on the experience of larger 
and more mature legal systems of, let us say, Japan, China, 
the Middle East, and India. Each of these legal systems repre
sents an immense body of experience and the traditions and 
values of important and ancient civilizations. We feel that the 
contribution of law' and lawyers to a just and workable inter
national order will be greater if all of these legal systems are 
taken as our sources and not just a particular one to which the 
term’ international law’ has been traditionally applied.29

Therefore, as Roseoe Pound enunciated, “if we arc to proceed 
Wlsely *n creative juristic activity in the complex society of today, 

must study scientifically the legal materials of the whole world”.30

It is clear, therefore, that in cases where neither international 
invention nor custom furnish a satisfactory rule of law, a rule of 
ntcrnational law may be deduced from the general principles of law 
t Coj=!l'sed by civilised nations, and these principles include the ge- 
f ncral principles of law of all the major legal systems of tho world.

----- M 0 accordingly deduce a sufficient consensus of general princi-
26- Rfr

Ti inrul °/ international Law Conference, held at Niblett Hall, Inner 
30. T P ’ London’ June 1956, p. 41.

Utane Law Review, Vol. 5, (1930), p. 15.



plea regarding liability for harmful acts to one's neighbours from legal 
systems so varied as the Civil Law with its multifarious European, 
Latin American and other variants, the Common Law and the 
Islamic Law. with their variants, Hindu Law, Chinese Law. Japanese 
Law, African Law in its varied forms and Soviet Law? Do the major 
legal systems of Europe. America. Asia and Africa recognise a general 
obligation not to inflict unlawful harm on one's neighbour? All 
the major legal systems of the world have been profoundly influenced 
during the past three centuries by either the Civil Law of Europe 
or the Common Law of England. Latin American Law, for instance, 
is essentially a projection of the Civil Law of Spain and Portugal.81 
Traditional Islamic Law survives, without substantial civil law 
influence, only in Yemen and Saudi Arabia.3- In Turkey, the 
Islamic and Ottomon Law33 have been profoundly modified by the 
adoption of the Swiss Civil Code, the Neuchâtel Civil Procedure 
Code and the Italian Penal Code..3* In the United Arab Republic, 
Egyptian law has been greatly influenced by the French Codes, and 
Syrian law has been recast on the basis of the Egyptian Civil Code, 85 
while, in Lebanon. Morocco, Tunisia and Algeria French law has 
exercised wide influence. In Iraq, Islamic law and Ottoman law 
have been modified by English Commercial Law and in Iran the Civil 
Code of 1928. Criminal Code of 1926 and the Commercial Code of
1925 represent a compromise between Islamic law and western models. 
In Indonesia and Malaya. Islamic law, modified by the influence of 
western legal systems has been superimposed upon earlier systems 
of indigenous law such as the *adat law’ of Malavasia and in India, 
while matters of personal status, marriage, family relations, succes
sion and inheritance are determined bv indigenous Hindu and 
Muhamedan law, all other branches of law are in effect statutory 
re-statements of English Common Law adapted to Indian conditions, 
e.g. Indian Contract Act, Indian Sale of Goods Act, Indian Partnership 
Act Indian Evidence Act, Indian Penal Code. Indian Codes of Civil

Refer P.J. Edor. .4 Comparative Stud// of Anglo-American and Latin 
American Law.
Louis Milliot, ‘Introduction a 1’ et,ude du ilroit musulman (19;'>3), Cli- 
VIT, ‘Le droit musulman et les influences occidentales' pp. 770-783.
Refer Young, Corpns du droit Ottoman (1007).
For an analysis of this reception and its consequences, refer "The. 
Reception of Foreign Law in Turkey" T.B. Balte, C.J. Hamson. K- 
Lipstein and others, 0 International Social Science Bulletin (10.77) 
pp. 7-81.
Refer F.P. Walton- The Egyptian Law of Obligation* (2nd Ed ). 2 Vols.

and Criminal Procedures6 During the twentieth century, Japanese 
law has been widely influenced by western legal systems, and in the 
comprehensive legislative changes introduced before the last World 
War Japan based her reforms to a large extent on the constitutional 
and legal system of Cerniany and to a lesser extent, as regarding the 
civil law in particular, on France.37 Since 1945 American influence 
js evident, particularly with regard to commercial law, criminal 
practice and constitutional law. Ill the continent of Africa, English. 
French. Belgian. Portuguese and Roman-Dutch Law have had a 
far-reaching impact, on African customary law.38

ft is clear that there has been a considerable process of mutual 
interaction of the different legal systems of the world, and it may 
therefore be possible to deduce certain general principles of law 
which arc recognised by all civilised nations. The alignment of the 
major legal systems of the world will now be examined in order to 
determine whether any universally accepted principle of liability 
for harmful acts can be elucidated.

The Western law of liability for harmful acts, in civil law and 
common law countries alike, recognises a general obligation not to 
inflict unlawful harm on one’s neighbour. The obligation is based 
partly on liability for fault, including negligence, and partly on an 
absolute liability for dangerous tilings. Sir Frederick Pollock, in 
his treatise on The Law of Torts, observes that the principle accepted 
by Anglo-American common law is that ’'it is a wrong to do wilful 
harm to one’s neighbour without lawful justification or excuse. ”39 
This position was reached in the common law after a long process of 
development which is analysed by Winfield in his jurisprudential 
study on The Province of the Law of Tort.*6 The principle of 
general responsibility for unlawful harm to one’s neighbour is also 
recognised by France in Article 1382 of the Code Napolean and by 
rLfly in Article 2043 of the Italian Civil Code. The same principle 
18 adopted in Germany in Sections 823 and 826 of the German Civil

6- Refer Gledhill, Reception of English Law in India, (1990).
*■ Refer.I. E. <U> Becker. Elements of Japanese Law (1010).

Refer T.O. Elias The XaLire of African Customary Lav, (10.70). especially 
Oil. XI11. The Impac t of English Law on African Law’, pp. 273-202. Refer 
also Julius Lewin. Studies in A frican A'alive Lav (1040) & T.O. Elias. 
(,rou>ht-work of Xigerian Law (1074). 

y *’■ Pollock., The Law of Torts (1020), p. 20.
P■ R■ Winfield; The Province of the Lan of Torts (1031).
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Code,41 and the Swiss Code des Obligations incorporates the same 
principle in Article 4L42 This principle also appears to be fully 
accepted in the Soviet Union in Article 403 of the Soviet Code.43 
It may be said, therefore, that the major legal systems of Europe 
recognise a general obligation not to inflict unlawful harm on one’s 
neighbour. In general, the law of liability for unlawful harm, in the 
countries of Europe, is based on the principle of fault, which is 
inherited from the conception of dolus and culpa in Roman Law, 
but the principle of fault has in recent times been qualified in some 
form by giving the principle of absolute liability in respect of dangers 
created by the respondent a substantially wider application than was 
known to Roman law.44 Thus in English law there is the rule in 
Rylands v. Fletcher which lays down that :

The person who for his own purposes brings on his land and 
collects and keeps there anything likely to do mischief if it 
escapes must keep it in at his peril, and, if he does not do so, is 
prima facie answerable for all the damage which is the natural 
consequence of its escape.45

In American law, there is the principle of liability for ultra-hazar
dous activities, which has been stated thus:

One who carried on an ultra-hazardous activity is liable to 
another whose person, land or chattels the actor should recognise 
as likely to be harmed by the unpreventable miscarriage of 
the activity for harm resulting thereto from that which makes the 
activity ultra-hazardous, although the utmost care is exercised 
to prevent the harm.46 47

In French law, there is the théorie du risque créé 74 and in German

41. Refer Manual oj German Law (1950), United Kingdom Foreign Office 
Vol. I, pp. 100-108

42. Refer Recueil Systématique des Lois et Ordonnances; 1847-1947, p. 4L
43. Refer Gsovski, Soviet Civil Code (1948), Vol. 1, pp. 488-90.
44. For an analysis of the development of the theory of absolute liability 

in the common law, refer Buckland & Mc Xair, Roman Law & Common 
Law (1936), particularly pp. 313-14; with regard to the civil law refer: 
F.H. Lawson, Negligence in the Civil Law (1950).

45. L.R. 3 H.L. 330; refer Winfield, Law of 2'oris (1954) pp. 584-614.
46. American Law Institute, Restatement oj the Law of Torts (1938), Vol.3* 

pp. 41-53.
47. For an analysis of the théorie du risque cree refer Planiol, Traite élémen

taire du droit civil, 3rd ed- by Ripert, 1949, Vol. 2. pp. 315-17.

law there is the principle of responsibility for risks.48 The principle 
0f absolute liability for dangerous things has therefore been accepted 
by the major legal systems of Europe and America.

Let us now turn to the legal systems of Asia and Africa. A ith 
the exception of the legal systems which, like Hindu law and 
Mohammedan law as applied in India, now operate only as personal 
laws and have no contemporary application to matters of tort, all 
the major legal systems of these two continents, such as Islamic law, 
traditional Chinese law, Japanese law and African customary law, 
are confronted with the problems of the relationship of fault, 
negligence and absolute liability which are among the most difficult 
and rapidly developing branches of law in these regions. In tradi
tional Islamic law, there does not appear to be a clear distinction 
between tort and crime as understood in western legal systems. 
The Syrian jurist, Riyad Maydani, has observed that “no other parts 
of the Sharia are as inadequately worked out by Muslim jurists as 
the law of uqubat, which covers both tort and crime as understood 
in the common law.4» On this question, Riyad Maydani draws the 
following distinction :

The term uqubat (singular, uquba) covers the two kinds of wrongs, 
namely torts and crimes. But the line dividing the two is 
sometimes very narrow since the rights of the public and of 
individuals are often combined. One of the tests is to determine 
to whom the law grants the remedy, to the public or to the 
individual. In the latter case, the wrong would be a tort, in 
the former case, a crime.50

Louis Milliot, in his Introduction al etude du droit musulman 
expresses the view that the elements of the common law distinction 
between tort and crime exist in Islamic law in distinctions between 
rights of action vested in men, rights of action vested in Allah and 
mixed rights of action, but all of these rights operate within the 
framework of a general lawr of transgressions in which îeligious

48- Refer Ü.K. Foreign Office, Manual of German Line, (1950) , Vol. I, PP-
108-110.

4<J- For an exposition of the general principles of the Law ot 'uqubat refer 
Riyad Mavdani "Uqubat Penal Law”, Law in the Middle East (1 Joo), pp- 
-23-35. ’

ü0- Ibid., p. '2-23.
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offences, civil liability and criminal responsibility are. intermingled.” 61 
The nearest approach in Islamic law to a law of tort is to be fourni 
in the Majalla, the Ottoman codification of the Sharia law of the 
Hanafi. school, which although superseded in Turkey in 1026 by the 
Swiss Codes, is still in force to varying extents in some of the 
successor States of the Ottoman Empire. 52 Although the Majalla 
was a product of the Ottoman reform movement of the latter half 
of the nineteenth century, it was based on the Hanafi school of lav. 
and was one of the important means of preserving Islamic institutions 
while the Ottoman Empire was changing from an Islamic to Western 
society. It did not introduce new principles of law but codified the 
Islamic principles which had served as the civil law of the Ottoman 
Empire. Its very name indicates this fact, for the word Majalla 
means a digest of legal rules and principles. The full name of the 
code is Majallat-i-Ahkami Adliye, the Book of the Rules of Just ice.53 
The various parts of the Majalla were published and put into effect 
over a period of several years; the first part was published in 1870 
and the sixteenth and last in 1877. The Majalla had the force 
of law and was applied as the civil code of the Ottoman Empire. It 
consisted of an introductory section and sixteen books, each treating 
a different subject.

The theory of objective responsibility or risk is set forth in 
several of the preliminary articles "Disadvantage is an obligation 
accompanying enjoyment” (Article 87), and ‘'the burden is in pro
portion to the benefit, and the benefit to the burden” (Article 88). 
It follows that if a situation creates a benefit for a person, that person 
should also be responsible for the risk involved, i.e. a businessman 
or factory owner should be responsible for the harm he causes to 
other persons even if he is not at fault. In European law, res
ponsibility is based largely on the principle of negligence, which has 
been so striking a feature of the development of both the common 
law and the civil law'. If damage is not due to a person s negligence, 
he is generally not liable for compensation; objective responsibility 
is only applied in exceptional cases where there is an absolute liability
51. Refer Louis Milliot, ‘Introduction al' etude dn droit Musulman’ (1053) pp.

207-212 and 744-750. This book is an excellent in traduction to the
principles of Islamic law.

52. For an account, of the organisation and basic principles of the Majalla
refer S.S. Onar ‘‘The Majalla", Law in the Middle East (1055) pp. 292-308

53. For an English translation of the Majalla, refer C A. Hooper. Civil Law 
of Palestine and Transjordan, (1953), Vol. I.

In the Majalla,in rssp30t of dangers created by the respondent.
! contrast, objective responsibility is an essential principle.-4 
Where destruction of property is concerned, the Majalla makes the 
destroyer responsible for the, damage, irrespective of intention or 
negligence (Article 912). Consequently, a person who destroys 
another's property by accident is held liable to pay compensation 
(Article 916). Intent or negligence is not considered and the 
liability is based exclusively upon the result of the action. It is 
a fundamental legal principle of Islamic law that when a person 
exercises a right which belongs to him, he exercises a right which 
has been permitted to him by law. Therefore, when a person 
exercises his right within its legal bounds, this permission releases 
him in principle from all consequences with regard to others that 
may arise thereon. This is the meaning of the rule adopted m 
Article 91 of the Majalla, “legal permissibility negates liability. 
Thus it is a basic principle that the exercise of a right does not m 
itself entail liability. However, if the exercise of a right causes 
injury to others, it can give rise to liability. In the opinion of the 
Hanafi jurists, the exercise of a right is to be prohibited if it should 
cause serious injury. This principle was adopted in Article 1191
of the Majalla which provides that :

Ho person may be prevented from doing as he wishes with Ins 
peoperty unless in so doing he should cause grave damage to 
other persons.
This approach, therefore, focuses upon the result rather than 

upon the intention of the person exercising the right. If the result 
is fraught with grave danger, the exercise of the light is prohibited 
regardless of the intention.55 It may be said, therefore, that Islamic 
law, as codified in the Majalla, recognises a general obligation not 
to inflict harm on one’s neighbour and imposes an absolute liability 
in cases of damage done directly to the person or property of another.

exercise ol rights is prohibited,The principle, that injurious 
enunciated in Article 1197 of the Majalla, ir, very similar to the modern 
principle of the prohibition of the abuse of rights. Article 
226 of the German Civil Code, for instance, provides that :

The exercise of a right is forbidden if it can have no other purpose 
than to harm some other person.
S.S. Onar, ‘The Majalla', Law in the Middle East (19.jj), p' 291

55. Subl.i Mahniasani, ‘Transactions in the Sharia . Law in the Middle East
(1955), pp. 180-87: Exercise of Rights.



Similarly, Article 2 of the Swiss Civil Code provides that :
Every person is bound to exercise his rights and to fulfil his 
obligations according to the principles of good faith. The lav- 
does not protect the manifest abuse of a right.

The French Civil Code also provides in Article 544 that :
Ownership is the right of enjoying and disposing of a thing in 
the most unlimited manner provided that it is not utilised in 
a manner forbidden by law.50

The basis of liability in African customary law appears to be 
causation rather than culpability, but modern writers on African 
law, such as 1.0. Elias, argue that "fault, negligence and absolute 
liability are all elements in a concept of liability in African customary 
law which is perhaps not fully self-conscious of all its constituent 
elements but does not diverge widely in its essentials from the accept
ed concepts of the common law.”57. The concept of responsibility 
m traditional Chinese law appears to be based on the principle of 
“what has happened” rather than “who has done something”», 
but there appears to be absolute liability in such cases.59 Japanese 
Civil Law, which is based to a large extent on the German Civil Code, 
accepts the principle of liability for fault, including negligence and 
the principle of absolute liability for dangerous things.00 The 
Indian law also accepts these principles as it is based largely on English 
common law. The principle of absolute liability has, however, been 
rather sparingly accepted in Roman-Dutch law as applied in Ceylon, 
because the principle did not form part of the traditional Roman- 
Dutch law, which is based on Roman, but was subsequently infused 
into Roman-Dutch law as applied in Ceylon through the influence of 
English law.01

It may be said, therefore, that in respect of the fundamentals 
of the law of tortious liability there is a substantial body of agreed 
principles common to all the major legal systems of the world
50. For a comparative study of the application ofthTth7oiy V7hTabuse

nt’lf r!'0”?'1: ,0er7nuln’,tlnd 8wiss refer H.C. Gutteridee -Abuse 
of Rjghts o Cambridge Law Journal 22 (1933), pp. 32-39 “ *

i. T.O. Kims. The Nature of African Customary Law, (1950) no 155-61 ■ 
refer also Julius Leivin, Studies in African Native Law, ( 11>47’

58. Owen Latimore, Manchuria, Cradle of Conflict (1932), p. 80.
59. Refer Jean Escarra, Le droit chinois (1930), pp. 77-78.
00. J.E. de Becker Elements of Japanese Law (1916). p. 245.
61. Refer R.W. Lee, Introduction to Roman-Dutch Law, (1931), pp, 333.34

on which a universal system of international law can draw in develop
ing and elaborating its own rules and principles with regard to 
international torts and tortious liability. The major legal systems 
of Europe, America, Asia and Africa recognise in some form a general 
obligation not to inflict unlawful harm on one’s neighbour. This 
principle is recognised by the legal systems of Europe and America 
and is also recognised by the legal systems of Asia and Africa which 
have been profoundly influenced in matters of tort by the common 
law and the civil law. The principle that one must not do unlawful 
harm to one’s neighbours is also recognised by- Islamic law as codified 
in the Majalla. The principle of absolute liability for dangerous 
substances or things is recognised in some form by all the legal 
systems of the world. In English law, there is the rule in Bylands 
vFletcher-, in American law, there is the principle of liability for ultra- 
hazardous activities; in French law, there is the théorie du risque 
créé-, and in German law, there is the principle of responsibility for 
risks. The theory of objective responsibility or risk is recognised 
by Islamic law as codified in the Majalla and the principle of absolute 
liability for dangerous tilings also forms part of the civil law of 
India and Japan. It may be said, therefore, that the major legal 
systems of the world recognise a general obligation not to inflict 
unlawful harm on one’s neighbour and base this obligation partly 
on liability for fault and partly on absolute liability for dangerous 
things. These principles of law recognised by all civilised nations 
may therefore be regarded as a source of international law and 
have an important bearing on the future development of international 
law in the field of international torts and tortious liability. The 
general principle of law recognised by all nations that 'one must not 
do unlawful harm to one’s neighbours’ should be applicable in 
international law if a universal system of international law is to 
continue to develop in accordance with modern scientific develop
ments, particularly in the field of nuclear weapons. All systems of 
municipal law prevent an owner of property from doing acts on his 
property and dealing with it in a manner dangerous to neighbouring 
owners. A similar doctrine, based on this universally accepted 
principle of absolute liability for dangerous things, should be 
applicable in international law, and a State harbouring dangerous 
things on its territory or carrying out dangerous experiments within 
>ts territory should be liable for damage caused to neighbouring 
States. A State has no doubt sovereign authority over its own



territory, but it is submitted that in exercising its sovereign rights a 
State is under an obligation not to perform any acts on its territory 
which will have harmful effects on neighbouring States. On the 
basis of the general principle of law recognised by all civilised nations 
that “all members of a civilised commonwealth are under a general 
duty towards their neighbours to do them no hurt without lawful 
cause or excuse,” it is submitted that no State should be permitted to 
use its territory in a manner harmful to neighbouring States. A 
State, which harbours dangerous things on its territory or carries out 
dangerous experiments on its territory, which cause damage to 
neighbouring States, should therefore incur legal responsibility to 
the other States. It is submitted that this responsibility should 
extend to every kind of damage whatsoever-biological, metereological 
economic and otherwise. Such acts would be international torts. 
The legality of carrying on of nuclear tests in one’s own territory, if 
such tests cause harm outside the territory, will therefore depend on 
the application of this general principle of law recognised by all 
nations that “one must not do unlawful harm to one’s neighbours.” 
If the rule applies and damage has been caused, the testing State 
would have committed an international tort and will be responsible 
to the neighbouring States for the consequences of its illegal action.

The application of the principles of State responsibility and tortious 
liability to the problem of nuclear tests

The nuclear tests carried out by the United States in the Pacific 
Ocean and the nuclear tests carried out by the Soviet Union in Central 
Asia and the Arctic appear to have had harmful effects on neighbour
ing States. It is for consideration, therefore, whether an international 
tort was committed by the testing States as a result of the thermo
nuclear experiments and whether there is State responsibility for the 
damage caused by these tests. It is also for consideration whether 
the tests carried out by France in the Sahara raise issues of State 
responsibility as these tests appear to have had harmful effects on the 
territories of Ghana and the United Arab Republic. Finally, it is 
for consideration whether the resumption and continuation of nuclear 
tests by the Soviet Union, the United States, the United Kingdom 
and France would raise issues of joint liability in tort and whether the 
States which carry out these tests would be liable as joint tortfeasors 
in international law.

At the commencement of this Chapter the principles of State

155

responsibility' were examined, and it was shown that for State res
ponsibility to arise there must be an act or omission in violation of 
international law. that the act or omission must be imputable to 

State and result in injury to another State, and that the State 
which has committed the wrongful act or omission has a duty to 
make reparation for the injury caused. State responsibility may 
therefore arise as the result of the commission of an international 
tort. The breach of any international obligation, whether it rests 
on lex inter partes of a treaty, a rule of international customary law 
or a general principle of law recognised by civilised nations, 
constitutes an international tort, which has been defined as ‘‘an 
unjustified, unpardoned, imputable and voluntary breach of an 
international obligation.”62 The principles of State responsibility 
and tortious liability may now be applied to determine whether an 
international tort was committed by the testing States as a result of the 
nuclear tests carried out in the Pacific Ocean and in Soviet Asia.

It is for consideration, therefore, whether there was an act in 
violation of international law and whether this act was directly 
responsible for the damage caused. It is submitted that the nuclear 
tests carried out in the Pacific Ocean violated international lav 
because the tests interfered with the freedom of the seas. It is a 
universally' accepted rule of international law that no State has the 
right to interfere with any' of the four freedoms of the high seas, 
namely, freedom of navigation, freedom of fishing, freedom to lay' 
submarine cables and pipelines, and freedom to fly over the high seas. 
The evidence collected in Chapter I has shown that the nuclear tests 
interfered with freedom of navigation, freedom of fishing and 
freedom of fly'ing and thus violated universally' accepted rules of 
customarv international law. The closing of vast areas of the Pacific 
Ocean to shipping and aircraft cannot be reconciled with freedom 
of navigation on the high seas and in the air space above the high seas 
No police power can be found to justify' fencing off from the mari 
time and air traffic of other nations hundreds of thousands of square 
miles of open sea and air space. When the testing State declared 
hundreds of thousands of square miles of the open sea as a prohibited 
area’ it, in effect reserved that vast area of the high seas for its own 
and exclusive use; it in effect appropriated the area and exercised 
dominion over it. In other words, it subjected a part of the high seas
aa. ehwarzenbergei\ International Law, 1957, Vol- I, p* 632.
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to its sovereignty; navigation, fishing, flying over the high seas— 
indeed, all the freedoms of the open seas—became impossible in that 
area. The rule of prohibition of exercise of sovereignty or jurisdiction 
m any part of the open sea was, therefore, infringed and the four 
freedjms belonging to other States were interfered with. It is of 
the essence of the freedom of the seas that the rights of all States 
are common ; the sea must remain common and open to all nations, and 
no gi\en State is entitled to proscribe its use to other States.

The nuclear tests carried out in the Marshall Islands interfered 
not only with freedom of navigation but also with freedom of fishing 
in the Pacific Ocean. In Chapter I it was shown that the contamina
tion of the water and fish of the Pacific Ocean as a result of the 
nuclear tests seriously impaired and interrupted the right of Japanese 
fishermen to fish on the high seas and had harmful effects on the 
fishing industry of Japan. It is a fundamental principle of interna
tional lawr that all States have the right for their nationals to engage 
in fishing on the high seas and no State may be prevented from 
exercising this right to fish on the high seas in time of peace. It is 
submitted, therefore, that the contamination of the fish in the Pacific 
Ocean and the consequent hardship caused to the fishing industry 
in Japan is a clear violation of the fundamental right of fisheries on the 
high seas. The nuclear tests in the Pacific therefore interfered with 
freedom of navigation and freedom of fishing and violated universally 
accepted rules of customary international law. It is established 
beyond doubt that the interference with freedom of navigation and 
freedom of fishing and the damage to the fishing industry of Japan 
were caused by the nuclear tests carried out in the Marshall Islands 
and the carrying out of these tests were voluntary acts performed by 
the armed forces of the testing States, which would come under the 
category of an executive organ of the State. These acts were 
directly responsible for the damage caused to the nationals of Japan 
and to Japan’s fishing industry. In Japan, in 1954, the fish, the 
rain,the drinking water,the vegetables, the dust on roofs and in houses 
all became radioactive; they were made so by the nuclear tests 
carried out in the Marshall Islands. It is clear therefore that there 
was an act in violation of international law which was imputable to 
a State and that this act resulted in damage to another State. As 
all these requisites arc present, there would appear to be a clear 
commission of an international tort, and the testing State is therefore
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action.

It is submitted, therefore, that an international tort was com
mitted as a result of the thermonuclear experiments in the Pacific 
Ocean and that there is State responsibility for the damage caused by 
these tests. On the basis of these principles, it is also submitted that 
the carrying out of nuclear tests by the Soviet Union may amount to 
the commission of an international tort. In Chapter I it was noted 
that the nuclear tests recently carried out by the Soviet Union in 
Central Asia and the Arctic have resulted in radioactive fall-out on 
Japan, India and other neighbouring States. It is submitted, 
therefore, that if the harmful effects of these tests can be proved 
by scientific evidence, there would appear to be a clear commission 
of an international tort by the Soviet Union. The principles of 
tortious liability in the case of such an international tort may be 
based on the principle of absolute liability for dangerous substances 
or things which is universally recognised as a general principle of law 
by all civilised nations. The liability in such a case must be regarded 
as absolute liability in accordance with the principles laid down in 
such cases, such as Rylands v. Fletcher, in which Blackburn J. en
unciated tho classical exposition of the doctrine in the following 
words :

A person who for his own purposes brings on his land and 
collects and keeps there anything likely to do mischief if it 
escapes, must keep it in at his peril, and, if he does not do 
so, is prima facie answerable for all the damage which is 
the natural consequence of its escape.63

The equivalent of this case in international law is the Trail 
Smelter Arbitration between the United States and Canada in which 
the Tribunal held Canada liable on the ground that

Under the principles of international law, as well as the law of 
the United States, no State has the right to use or permit the 
use of its territory in such a manner as to cause injury by fumes 
in or to the territory of another or the properties or persons 
therein, when the case is of serious consequence and the injury 
is established by clear and convincing evidence.64

63- Winfield: Textbook of the Law of Tort, p. 585.
64- Annual D igest, 1938-40 Case No. 104.



0f compensation would not legalise or justify the constant commission 
0f the illegal act. If the carrying out of such tests amounts to the 
commission of an international tort, no further tests should be 
carried out. If further tests are carried out with resulting damage, 
the question will arise as to what remedy is available to the States 
which have suffered damage. The typical remedy for tort is un
liquidated damages. Is such a remedy feasible and appropriate in 
the type of case under consideration? Would something in the nature 
of a mandatory injunction prohibiting such tests be a more appropriate 
remedy? If so, could such an injunction be issued by the Interna
tional Court of Justice if the matter is referred to the Court by a 
State or group of States? If nuclear tests continue unabated, these 
are some of the questions which the States affected by radioactivity 
will have to consider. The difficulties of the matter must not be, 
and are not likely to be, underestimated. What relative importance 
should be attached, in the development of a workable body of law on 
the subject, to the principles of fault and absolute liability respec
tively? What degree of responsibility could be imputed to the testing 
State for the damage caused to the neighbouring States? At what 
point would the principle of remoteness of damage become 
applicable? These are some of the questions which will have to be 
considered if the necessary legal action is to be taken to prohibit 
the carrying out of nuclear tests. The danger is not that these 
difficulties will be overlooked or underestimated, that they will be 
regarded as so appalling that they may discourage any attempt to 
move along constructive lines.

Nuclear tests and the United Nations Charter

It is a matter for consideration, whether it is lawful for a 
trustee authority to use territories, which it holds on trust from the 
United Nations, for the purposes of holding nuclear tests.08 ' The 
United States has in the past used the trusteeship territory ol" tho 
Marshall Islands as the main site for the testing of nuclear weapons 

^lc injuries and hardship caused to the Marshall Islanders by 
j^680 tesks have been described in Chapter I of this Report.60

18 f°r consideration, therefore, whether the conduct of nuclear 
csts in trust territory is a violation of the United Nations Charter 

^jd^-thp Trusteeship Agreement. The chapters of the United
jin ■ttefer Chapter I of this Report.

' • ibid.

The Tribunal clearly regarded the general principle of tho duty 
of a State to protect other States from injurious acts from within 
its jurisdiction, which it traced back to the Alabama Claims 
Arbitration,63 as of wider application. It is submitted that injury 
caused by atomic raidation as a result of nuclear tests is as much 
a ground of liability as injury caused bv noxious fumes and that 
on the basis of this principle the testing State would appear to 
have committed an abuse of rights by availing itself of its rights in 
an arbitrary manner in such a way as to infllict injury upon another 
State.”66 State responsibility therefore arises as a result of this 
abuse of right i enjoyed by virtue of international law and the State 
which has committed the wrongful act has a duty to make repara
tion for the injury caused.

The Government of the United States took prompt action after 
the Pacific tests in 1954 and tendered the sum of two million 
dollars to the Government of Japan, but it offered this sum of money 
to the Government of Japan ex gratia and ‘without any reference to 
the question of legal liability.’ The Government of Japan accepted 
the sum of two million dollars "in full settlement of any and all claims 
against the United States or its agents, nationals or juridical entities.” 
It is submitted, however, that the payment of compensation does 
not finally settle the question if the State concerned continues 
testing such weapons as in the case of the United States which resumed 
its test series in the Pacific in 1962. If the carrying out of such 
tests amounts to the commission of an international tort, no further 
tests should be carried out. Although no international tribunal has 
given a judgment on the question of whether a State may continue to 
persist in a conduct for which it is liable for damages, and although 
the question may be in doubt until the matter is clarified by at least 
an advisory opinion of the International Court, it is apparent that no 
State would regard payment of compensation each time a nuclear 
test takes place as an equitable solution to the problems arising 
from the damage caused by such explosions. In the Trail Smelter 
Arbitration, the United States contended that ‘‘a State may not 
continue activity which inflicts compensable injury.”67 If the 
carrying out of nuclear tests amounts to an illegal act, the payment
65. Moore, History & Digest of International Arbitrations, 1898, pp. 495-682
66- Refer commencement of this Chapter for an analysis of the principles

underlying the theory of abuse of rights in international law.
67. 3, United Nations Reports of International Awards, p. 1965.



Nations Charter dealing with non-self-governing territories and the 
international trusteeship system are not easily reconciled with 
conducting hazardous nuclear experiments in the Marshall Islands. 
Article 73 of the Charter of the United Nations states that :

Members of the United Nations which have or assume responsi
bilities for the administration of territories whose peoples 
have not yet attained a full measure of self-government, 
recognise the principle that the interests of the inhabitants 
of these territories are paramount, and accept as a sacred trust, 
the obligation to promote to the utmost, within the system of 
international peace and security established by this Charter, 
the well-being of the inhabitants of these territories.
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Article 74 states that :
Members of the United Nations also agree that their policy in 
respect of the territories to which the Charter applies, no less 
than in respect of their metropolitan areas, must be based on the 
general principle of good-neighbourliness, due account being 
taken of the interests and well-being of the rest of the world, 
in social, economic and commercial matters.

Article 6 of the Trusteeship Agreement describes even more 
specifically the responsibilities of the United States as an adminis
tering authority. Article 6(2) states that the administering authority 
must promote the “economic advancement and self-sufficiency of 
the inhabitants” by encouraging “the development of fisheries, agri
culture and industries” and by protecting the inhabitants against the 
“loss of their lands and resources.” Article 6(3) requires the adminis
tering authority to “protect the health of the inhabitants.” The 
removal of the inhabitants of the islands of Bikini, Eniwetok, 
Rongelap and Uterik from their homes for the purpose of carrying 
out nuclear tests and the consequent injury to the health 
and well-being of the inhabitants of the Marshall Islands 
due to the effects of the nuclear tests, appear to be a clear 
violation of the above treaty obligations assumed by the United 
States.70 The removal of the inhabitants of the islands in the 
so-called “danger zones” amounts to removing them from their land 
and homes and this is a violation of Article 73 of the Charter and 
Article 6 of the Trusteeship Agreement. The 137 inhabitants of the
70 Refer Chapter I of this Report for the effects of the nuclear tests on the 

Marshall Islanders-

island of Eniwetok were removed from their land and homes and 
settled on the island of Ujelong. The 167 inhabitants of Bikini Atoll 
were similarly removed from their land and homes and settled on the 
island of Ivili. Bikini and Eniwetok, where the hydrogen bombs were 
exploded, will almost certainly never again be inhabitable by these 
islanders, who have therefore been permanently exiled from their 
land and homes by the trustee authority. The mission from the 
United Nations Trusteeship Council which visited the Marshall 
Islands in 1956 reported that the 167 inhabitants of Bikini Atoll 
who had been evacuated to the island of Kili, in the southernmost 
part of the Marshall Islands group, were experiencing great hardship 
as they had been deprived of the extensive lagoons abundant with 
fish around Bikini Atoll on which they had depended for their 
livelihood and food. The deprivation of the people of Bikini of 
their fishing grounds and the placing of these unfortunate people on 
the island of Kili, which does not possess lagoons abundant with fish 
as around Bikini, appears to be contrary to the requirements of Article 
6 of the Trusteeship Agreement which provides that the administering 
authority should promote the economic advancement and self
sufficiency of the inhabitants by encouraging the development of 
fisheries and by protecting the inhabitants against loss of their 
natural resources.

Apart from the economic hardship caused byr the removal of 
the islanders from their homes, the inhabitants of the islands of 
Rongelap and Uterik suffered injury as a result of the radioactive 
fall-out from the nuclear tests and developed radiation sickness. 
All the children of these islands who were irradiated appear to be an 
year behind in height and weight and a United Nations mission which 
visited the islands at the beginning of this year has reported that the 
people of Rongelap have not yet fully recovered from the effects of 
the tests and appear to be still seized by fear and anxiety lest 
the series be resumed. Article 73 of the United Nations Charter 
requires that in administering trust territories the trustee authority 
must ensure the just treatment of the people of the trust territory 
and protect them against abuses. It is submitted that it is very unjust 
and indeed a manifest abuse to explode hydrogen bombs in a trustee 
territory and subject the people there to the hazards of atomic radia
tion. Under Article 73 of the Charter the administering State has 
accepted as a sacred trust the obligation to promote to the utmost the

161



162

well-being of the inhabitants of these territories. The explosion of 
hydrogen bombs on the territory can hardly be said to be promoting 
the well-being of the inhabitants of the territory. On the contrary, 
it has in fact retarded the development of the children of the 
territory and subjected a large number of the people to atomic 
radiation and radiation sickness. It is submitted therefore that by 
carrying out harmful nuclear tests in the trust territory, the adminis
tering authority has violated the provisions of the Charter and 
committed an illegal act. It is submitted, further, that although 
a State may be said to have a certain measure of sovereignty over a 
colonial territory, the administering authority of a trust territory 
does not have sovereignty over such territory as it is merely looking 
after the territory as a trustee under the supervision of the United 
Nations. It is therefore not entitled to exercise any sovereign 
rights over the territory and does not have the right to carry out 
nuclear tests which harm the people of the territory. It is submitted 
therefore that the carrying out of dangerous nuclear tests in a trust 
territory is contrary to the basic principles of trusteeship and consti
tutes an arrogation of sovereign rights which the administering 
authority does not possess.

It is for consideration whether the carrying out of nuclear tests 
with its consequent hazards to the health of the peoples of the 
world amounts to a violation of fundamental human rights in the 
context of the United Nations Charter and the Universal Declaration 
of Human Rights. The preamble to the United Nations Charter 
reaffirms the faith of the peoples of the United Nations in fundamental 
human rights and the dignity and worth of the human person. The 
Statement of Purposes of the United Nations includes international 
cooperation in promoting and encouraging respect for human rights 
and fundamental freedoms. Lauterpacht in his treatise International 
Law and Human Rights expresses the view that it would be wholly 
inaccurate to conclude that the provisions in the Charter relating to 
human rights are mere declarations or principles devoid of any element 
of legal obligation. Any such conclusion is, in the opinion of the 
learned author, no more than a facile generalisation. The provisions 
of the Charter on the subject figure prominently in the Statement 
of Purposes of the United Nations and Members of the United Nations 
are, in the opinion of the author, under a legal obligation to act in 
accordance with these purposes. It is their legal duty to respect 
and observe fundamental human rights and freedoms.
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Nuclear tests constitute a hazard to the human race. Even 
if the tests are carried out within the territory of the testing State,
' in the case of the Soviet tests, and even if such tests may endanger 
immediately only tho lives and health of the people of the testing 
State, the carrying out of such tests may still amount to a violation 
of fundamental human rights, as in the context of the U. N. Charter 
the welfare of the people of all States, including the Soviet State, is 
the common concern of the United Nations and the peoples of the 
world. Eventually the whole of human life on the globe may be 
affected by nuclear tests, such as the 50-megaton bomb explosion in 
the Soviet Arctic, and it is clear that these tests in the eastern regions 
of the Soviet Union have resulted in the fall of radioactive rain on 
neighbouring countries, such as Japan and India. The carrying 
out of such tests amounts to a wanton disregard for the welfare 
and safety of human race. It is submitted that the holding of sueli 
tests in gross disregard of tho consequences to human life is illegal 
and is in violation of the principles of the Universal Declaration of 
Human Rights and the provisions of the United Nations Charter 
with regard to fundamental human rights and freedoms. It is to 
be hoped that the dictates of humanity and of public conscience, 
invoked by the Universal Declaration of Human Rights, will carry 
weight also in the realm of nuclear tests and that the humanitarian 
codes of international law will soon comprise the prohibition of 
nuclear tests.

It is also a matter for consideration whether nuclear tests may be 
carried out in colonial or non-self-governing territories, such as the 
A can Sahara, in which France has carried out atomic tests and pro
poses to carry out further tests. Article 73 of the United Nations 
Charter defines non-self-governing territories as territories whose 
people have not yet attained a full measure of self-government. Such 
territories are not part of the metropolitan area of a State and a 
State does not possess the same measure of absolute sovereignty 
over such non-self-governing territories as it has over its metropo
litan territory. This is so because the administering State has the 
responsibility to guide such territories to full self-government and 
independence, and therefore the form of sovereignty exercised over 
such territories may be called “conditional sovereignty , i.e. a 
sovereignty exercised under certain conditions for the time being 
until the territory achieves full independence and developes into



a sovereign State of its own. The sovereignty exercised over such 
territories is threforc merely transitory and is not absolute sovereignty. 
It is submitted that Articles 73 and 74 of the United Nations Charter 
give specific rights to non-self-governing territories and that these 
territories are not under the complete and absolute sovereignty 
of the metropolitan States. As the members of the United Nations 
have committed themselves to the observance of certain international 
standards in their relations with their colonies, it is submitted 
that they do not have the right to expose the peoples of these 
dependent territories, as well as the peoples of the neighbouring 
territories, to harmful radioactive fall-out by carrying out nuclear 
tests in such territories. In Chapter I it was shown that the nuclear 
tests carried out by France in the Sahara have resulted in radioactive 
fall-out in the neighbouring States of Ghana and the United Arab 
Republic. It is submitted, therefore, that if the harmful effects of 
these tests can be proved by scientific evidence, there would appear to 
be a clear commission of an international tort by France. France has 
carried out these four nuclear tests in defiance of a Resolution 
adopted by the General Assembly of the United Nations on 23 
November 1959 which reads as follows :

The General Assembly, .
Recognising the anxiety caused by the contemplated tests in
the Sahara among all peoples, and more particularly those of
Africa :
1. Expresses its grave concern over the intention of the

Government of France to conduct nuclear tests.
2. Requests France to refrain from such tests.

In carrying out these tests, France not only flouted a resolution 
of the General Assembly of the United Nations but also ignored the 
agreement between the United States, Russia and Britain to suspend 
nuclear tests during the Geneva test-ban negotiations. It is 
estimated that over three hundred atmospheric or surface tests have 
so far been carried out in various parts of the world. Each nuclear 
test has added its quota of radioactive material to the land, the 
sea and the air, and the scientific evidence collected and set out in 
Chapter I of this Report has shown that the general contamination 
of the world by radioactive substances is already having harmful 
biological and genetic effects on the human race.71 The indefinite

164

71. Refer 'Effects of Atomic Radiation’, Chapter I.

tinuation of nuclear tests wifi result in an increasingly dangerous 
°0fintion of the atmosphere, land and water all over the world and 
P° «eriouslv affect the life and health of the populations of all 
Bia}-ries If the nuclear powers persist in testing nuclear weapons,
T Stltes which do not indulge in these tests will have to consider 
Îe question as to whether the testing States are liable as joint tort- 
f asors in international law for the damage caused by these tests. 
tZ if the tests are carried out within the territory of the testing 
States as in the case of the Soviet tests, and even if the tests do not 
cause any immediate damage to neighbouring States, every atmos 
pheric test carried out will still have harmful effects on the rest o 
the world by adding its quota of harmful radioactive substances to
the air the land and the sea. This is so because every atmospheric
or surface test results in the radioactive fission products being 
drawn into the stratosphere and these fission products gradual J
spread out over a large part of the world and return ultimatelyto 
tL earth in the form of rain or snow. The estima es of the me 
for this return to happen have recently been sharply revised 
Whereas in earlier official discussions on fall-out the average lengt 
of time which the radioactive particles would spend in the strates 
phere was reckoned at 10 years, the actual time is now estimated 
by scientists to be 2 to 3 years. Consequently, the radioactive 
materials from the over three hundred atmospheric tests, carried ou 
by the Soviet Union, the United States, Britain and France have 
already returned to the earth with their dangerous radioactive 
pollution. The Russian, American, British and French tests of 
nuclear weapons have already distributed sufficient extra radio
activity over the world to be detectable in all our bodies. No living 
thing can escape. Every nuclear test spreads an additional quota 
of radioactive elements over every part of the world and each added 
amount of radiat ion causes damage to the health of human g 
all over the world. It is for consideration, therefore, whether the 
States which carry out these dangerous experiments with nuclear 
weapons may be liable as joint tortfeasors in international law. 
Governments accused of such world-wide contamination and injury 
to the fife and health of peoples of the world arc naturally reluctan 
to face the issue squarely, but now that it has been proved that 
nuclear tests do result in world-wide contamination, the issue can 
no longer be evaded. International morality demands and interna 
tional law requires the immediate cessation of nuclear tests.
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United Nations

appear to have been slight," In the view of this writer,
Z° clear tests are not incompatible with the principle of the freedom 
”f the seas but are, in his view, “reasonable measures necessary in 
°he present stato of international relations for the protection of 
international peace and security.” In his opinion,

The only national policy for proponents of human dignity today 
is to demand, and to demand from a strength which ensures 
respect, not merely spurious or naive legalisms and not merely 
freedom for navigation and fishing and the narrowly conceived 
and unrealistically isolated welfare of a few scattered peoples, 
but workable prescriptions and institutions for global disarma
ment.

The object of this Chapter is to examine the question of the 
compatibility of nuclear tests on the high seas in time of peace with the 
principle of the freedom of the seas and to ascertain whether such 
tests interfere with freedom of navigation and freedom of fishing 
on the high seas and thus violate a fundamental rule of customary 
international law. In order to achieve this object, it will be necessary 
to examine the history and recent developments in the law of the 
sea, with particular reference to the United Nations Conference on the 
Law of the Sea. The rules of customary and conventional inter
national law applicable to the regime of the high seas wifi be discussed 
and these rules will be applied to the given situation in order to 
determine whether nuclear tests on the high seas interfere w ith 
freedom of navigation and freedom of fishing on the open sea.

An examination of the conventions adopted by the 
Conference on the Law of the Sea

‘International Law had its origin in the attempt to set up some 
law which would be respected and observed upon the seas, where 
no nation had the right of dominion and where lay the free highways 
of the world’.6 In ancient times navigation on the high seas was 
free to everybody and the Roman jurist, Ulpian, has described the 
sea as ‘open to everybody by nature.’ During the latter part 
of the Middle Ages, however, the rising maritime nations began to

u- Woodrow Wilson, President of the United States m an Address befoie 
the Joint Session of Congress on 2 April 1917; 55 Congress Records 103
(1917).

The compatibility of nuclear tests on the high seas in time of 
peace with the principle of the freedom of the seas has been the subject 
of considerable controversy among international lawyers. There 
appear to be two opposing views on this vital question. On the one 
hand, it is argued by writers such as Janks1, Margolis2, and Shigerdi 
Oda3, that nuclear tests are incompatible with the principle of the 
freedom of the seas and its corollaries of freedom of navigation and 
freedom of fishing. The American writer, Margolis is of the opinion 
that “the establishment of a 400,000 square mile warning area’’ 
by the United States in the Pacific during the Marshall Island tests 
cannot be reconciled with freedom of navigation on the high seas 

and in the air space above the seas.” He is also of the view that 
‘the interference with the interests of other nations in fishing on the 

high seas caused by the hydrogen bomb tests” is a violation of the 
international law rule of freedom of fisheries” and “incurs the res
ponsibility of the United States for resulting damage.” The English 
jurist, Jenks, is of the opinion that “in the case of tests on the high 
seas in time of peace it appears reasonable to postulate a legal obliga
tion to give advance warning of any future tests” and concludes 
that “where injury to the person or property of nationals of other 
States arises directly from such tests and there has been no unreason
able disregard of a proper warning, liability for such injury must be 
regarded as a legal obligation.”

On the other hand, it is argued, by Myres S. McDougal,4 the 
American jurist, that “the extent to which the bomb tests have 
actually interfered with commercial navigation, in spite of the size of 
the area affected, is virtually nil” and “furthermore, the amount of 
interference with fishing caused by the existence of the warning

2.

Jenks, The Common Law of Mankind, 1958, pp. 360-62.
Margolis: “The Hydrogen Bomb Experiments & International Law,” 
Yale Law Journal, April 1955, pp- 627-47.
Shigerdi Oda, Die Friedensworte, 53, 1956, pp. 126-35.
Studies in World Public Order, (1960), pp. 763-843. “ The Hydrogen Bomb 
Tests in Perspective: Lawful Measures for Security,” Myres S. MeDougal 
& Robert A. Schlei. Refer also The Public Order of the Oceans: A Contem
porary International Law of the Sea (1962), pp. 761-72, Myres S. McDougal 
and William T. Burke.

Nuclear tests and the Freedom of the Seas 
Two opposing views

CHAPTER III
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claim sovereignty over extensive areas of the high seas.6 Portugal 
claimed sovereignty over the Atlantic and Indian Oceans, Spain over 
the Pacific Ocean, and the Italian Republic over various parts of the 
Mediterranean. After the discovery of America and India, Spain and 
Portugal attempted to enforce their claims by forcibly excluding 
foreign vessels from the oceans over which they claimed sovereignty. 
Such exorbitant claims were naturally ignored by rising maritime 
powers, such as Britain, Holland and France, whose ships forced their 
way into the Pacific and Indian Oceans in spite of strenuous opposi
tion from Portugal and Spain.7 The resulting conflict and contro
versy indirectly influenced the growth of international law. In 
order to uphold the right of the Dutch to navigation and commerce 
in the Indian Ocean, the Dutch jurist, Hugo Grotius, wrote in 1609 
his famous treatise Mare Liberum, in which he contended that the 
high seas do not form part of the territory of any State as it 
cannot actually be taken into possession by occupation and that 
consequently it is by nature free from the sovereignty of any State 
and belongs equally to all nations.8 Although Grotius’ conception of 
the freedom of the open sea encountered wide opposition at that 
time, the growth of maritime communications and international trade 
in the eighteenth century soon rendered obsolete the medieval theory 
that States could appropriate vast areas of the high seas to themselves. 
The principle of the freedom of the high seas was advocated by most 
writers on international law in the eighteenth century, such as 
Bynkershoek, Vattel, Martens and Azuni, and by the beginning of 
the nineteenth century it came to be universally accepted as a rule of 
international law in both theory and practice.

In the modern times, the principle of the freedom of the open 
sea implies that the high sea, outside territorial waters, “is not, and 
never can be, under the sovereignty of any State whatever.” Since, 
therefore, the open sea is not the territory of any State, no State has 
the right to exercise its legislation, administration, jurisdiction or 
police over parts of the open sea. Since, further, the open sea can 
never be under the sovereignty of any State, no State has the right to

acquire parts of the open sea through occupation, for, as far as the 
cquisition of territory is concerned, the open sea is what Roman 

Law calls res extra commercium8 The real basis of the doctrine 
today is t° be found in the practical necessity for freedom of communi
cation and commerce between States in which the sea constitutes 
an international highway. Thus although the open sea is not the 
territory of any State, it is an object of the Law of Nations. Custo
mary international law' contains rules which guarantee a certain 
legal order on the open sea and important international conventions 
have been concluded with the object of establishing legal order on 
the high seas. The four international conventions on the Law of 
the Sea, adopted by the 1958 United Nations Conference on the 
Law of the Sea, represent the most comprehensive codification of 
international law' that has been achieved since the Hague Peace 
Conferences on the Law's of War, and are full of promise for the further 
progressive development and codification of international law' by the 
United Nations and regional organizations.

The International Law' Commission in its Draft Articles presented 
to the U. N. Conference laid dowrn the fundamental rule of interna
tional law that “the high seas being open to all nations, no State 
may validly purport to subject any part of them to its sovereignty. 
The Commission laid down, further, that “freedom of the high seas 
comprises, inter alia :

1. Freedom of navigation ;
2. Freedom of fishing ;
3. Freedom to lay submarine cables and pipelines ;
4. Freedom to fly over the high seas.” (Article 27).

“Every State has the right to sail ships under its flag on the 
high seas” (Article 28) and “all States have the right for their 
nationals to engage in fishing on the high seas” (Article 29). These 
fundamental principles of the Law of the Sea w'ere incorporated in 
the conventions adopted by the United Nations Conference on the 
Law of the Sea.

6. An analysis of the development of tho Law of the Sea during the early 
period may he found in Hall, International Law (1924) pp. 170-180 and in 
Gidel, De Droit International Public De La iler (1932), pp. 129-33.

7. Refer Smith, Law & Custom of the Sea (1950) pp. 43-44.
8. Grotius’ treatise was first translated into English in 1916 and bore the 

title, “The Freedom of the Seas or the Right Which Belongs to the Dutch 
to take part in the East Indian Trade.”

The second of the four conventions, adopted by the 1958 United 
Nations Conference on the Law' of the Sea, deals w'ith the Regime of 
fhe High Seas and is a declaration of the established rules of inter

9. Oppenheim. International Law (1957), Vol. I, p. 589.



national law relating to the high seas. As the object of this Chapter 
is to examine the question of the compatibility of nuclear tests on the 
high seas with the principle of the freedom of the high seas, it is necessary 
to examine the relevant provisions of this convention in some 
detail as the convention is a codification of the established rules of 
international law relating to the high seas in time of peace.
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The convention states by way of definition, in Article 1, that the 
term “high seas” means all parts of the sea that are not included in 
the territorial sea or in the internal waters of a State. Article 2 of 
tire convention on the high seas adopts the principles laid down in the 
Commission’s draft and states that "the high seas being open to 
all nations, no State may validly purport to subject any part of 
them to its sovereignty. Freedom of the high seas is exercised 
under the conditions laid down by these articles and by other rules 
of international law. It comprises, inter alia, both for coastal and 
non-coastal States: (1) Freedom of navigation ; (2) Freedom of fishing; 
(3) Freedom to lay submarine cables and pipe lines; (4) Freedom to 
fly over the high seas. These freedoms, and others which are 
recognised by general principles of international law, shall be 
exercised by all States with reasonable regard to the interests of 
other States in their exercise of the freedom of the high seas.”

Agreement on the last paragraph of this Article was not easily 
reached because of its bearing on the issue of nuclear tests. Due 
to the absence of agreement on this issue, the Conference did not 
incorporate in the convention any express pronouncement on the 
freedom to undertake nuclear tests on the high seas. It is clear, 
however, that the principle generally accepted in international law 
and incorporated in Article 2, namely that the high seas are open to 
all nations, governs the regulation of the' question. As the Inter
national Law Commision clearly stated in its Commentary to this 
Article, ‘no state may subject any part of the high seas to its sove
reignty’ and “States are bound to refrain from any acts which might 
adversely affect the use of the high seas by nationals of other States” 
it follows from the above Article that the high seas cannot be 
under the sovereignty of any State and that no State has a right 
to exercise jurisdiction over an}’ such a stretch of water. The sea 
must remain common to all nations in order to fulfil its main
nitooinn an intornatinnal hicrhwaxr

The convention lays down, in Article 4, the universally accepted 
je 0f international law that “every State, whether coastal or other- 

wjse has the right to sail ships under its flag on the high seas.” The 
convention then goes on to state, in Articles 5 and 6, that each State 
shall fix the conditions for the grant of its nationality to ships, for 
the registration of the ships in its territory, and for the right to fly 
its flag- Nevertheless, for purposes of recognition of the national 
character of the ship by other States, there must exist genuine link 
between the State and the ship. In particular, the State must 
effectively exercise its jurisdiction and control in administrative and 
technical matters over the ships flying its flag. Ships may sail under 
the flag of one State only and may not change the flag during a 
voyage or while in a port of call, save in the case of a real transfer 
of ownership or change of registry.

These provisions settle another disputed question of modern 
times, namely the question of the ship’s flag, but this matter is not 
relevant to the question under consideration. What is relevant is 
the fact that the convention has laid down clearly that every State 
has the right to sail ships under its flag on the high seas. Freedom 
of navigation on the high seas is open to the ships of all States and 
therefore no State is permitted to commit any acts on the high 
seas which might adversely affect the use of the high seas as a highway 
by the ships of any other State. It is in the interest of free intercourse 
and communication between States that the principle of the freedom 
of the open sea has become universally recognised and will always 
be upheld.

Under Article 24 of the convention, States are required to “draw 
up regulations to jirevent pollution of the seas by the discharge of oil 
from ships or pipelines or resulting from the exploitation and 
exploration of the seabed and its sub-soil” and Article 25 lays down 
that “every State shall take measures to prevent pollution of the seas 
from the dumping of radioactive waste, taking into account any 
Btandards and regulations which may be formulated by the competent 
international organisations.” States are also required, by Article

to “cooperate with the competent international organisations 
in taking measures for the prevention of pollution of the seas or air 
sPace above, resulting from any activities with radioactive materials 
0r other harmful agents.”
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In the past, concern over the problem of pollution of the high 
seas has been restricted almost exclusively to pollution from the 
discharge of oil by ships. A new source of pollution of the sea is the 
dumping of radio-active waste. The Conference decided that the 
dumping of radioactive waste, which may be particularly dangerous 
for fish and fish eaters, should be put on the same footing as pollution 
by oil. Article 25 accordingly lays down that every State should 
take measures to prevent pollution of the seas from radioactive waste. 
The Conference also considered the question of the pollution of the 
sea or air space above resulting from experiments or activities with 
radioactive materials or other harmful agents. With regard to this 
matter, it was finally decided that in view of the many-sidedness 
of the subject and the difficulties besetting any attempt to impose 
a general prohibition, the convention should merely provide for 
an obligation upon States to co-operate in drawing up regulations 
with a view to obviating the grave dangers involved. Article 25 
accordingly provides that all States should co-operate with the 
competent international organisations in taking measures for the 
prevention of pollution of the seas or air space above, resulting 
from any activities or experiments with radioactive materials. It 
is clear, therefore, that no State should indulge in such activities with 
radioactive materials because the indulgence in such activity 
would amount to lack of cooperation with the measures being taken 
by the international community to prevent pollution of the seas or 
air space from atomic radiation. Indeed such activity would 
amount to open defiance and violation of this provision which lays 
down that all States should cooperate in measures designed to 
eliminate such dangers.

The Convention lays down, in Articles 26, 27, 28 and 29 that all 
States are entitled to lay telegraph, telephone, or high-voltage power 
cables and pipe-lines on the bed of the high seas. Subject to its right 
to take reasonable measures for the exploration of the continental 
shelf and the exploitation of its natural resources, the coastal State 
may not impede the laying or maintenance of such cables or pipe
lines. Due regard must be paid to cables or pipe-lines ahead}’ m 
position on the seabed when fresh cables are laid. Every State 
must pass legislation to provide that the breaking or injury, b} a 
ship flying its flag or by a person subject to its jurisdiction, of a sub
marine cable, done wilfully or through culpable negligence, shall be

a punishable offence. The legislation must also provide that if persons 
subject to the State’s jurisdiction when laying a cable or pipe-line 
cause a break or injury to another cable or pipe-line, they should 
bear the cost of the repairs.

Articles 1, 2, 4 and 24 to 29 are the only provisions of the 
Convention on the High Seas which are strictly relevant to the 
subject under consideration. Articles 1, 2 and 4 have a special bearing 
on the question as they lay down the fundamental principles under
lying the law of the sea. The remainder of the articles of this 
convention deal with the immunity of warships and other government 
ships, penal jurisdiction in matters of collision, the duty of ships to 
render assistance, slave trade, piracy and other matters which are 
not relevant to the question under consideration. The importance 
of the convention, as a whole, lies in the fact that it is a declaration 
of the established rules of international law relating to the high seas 
and is a codification of the customary rules of international law on 
the subject.

The third convention adopted by the 1958 United Nations 
Conference on the Law of the Sea is concerned with fishing and the 
conservation of the living resources of the high seas. The Inter
national Law Commission, in its deliberations, became convinced 
that the claims by various States to a broad territorial sea were 
evidence not so much of their desire to secure exclusive fishing rights, 
as of their anxiety to prevent existing fish stocks from becoming 
exhausted through wasteful and predatory exploitation of fisheries 
by foreign fishing fleets in adjacent waters. As such, the Commission 
hoped that it might be able to inhibit the trend towards the extension 
°f territorial sea by making provision for measures whereby fishing 
m adjacent waters would be subject to some form of regulation or 
control by the coastal State, without it being necessary to go as far 
as t° designate those waters as part of the State’s territorial sea. The 
relevant rules, submitted to the Conference, were contained in 
Articles 50 to 59 of the Commission’s Draft Articles. The convention 
adopted by the Conference recognises the special interest of the 
coastal State in the maintenance of the productivity of fisheries in 
an area of the high seas adjoining its territorial sea and contains 
Provisions for protecting the living resources of the high seas. The 
convention also contains elaborate provisions for the peaceful settle-



174

ment of fishing disputes. A few of the provisions are relevant to 
the subject under consideration because fishing on the high seas is 
open to the nationals of all States and nuclear tests carried out on 
islands in the seas may seriously interfere with the right of fishing 
on the open sea.

In Article 1, the convention lays down the general principle 
that all States have the right for their nationals to engage in fishing 
on the high seas, subject to their treaty obligations and to the 
provisions contained in this convention regarding the conservation 
of living resources and the interests and rights of the coastal State. 
This Article re-affirms the fundamental principle of international 
law that all States have a right for their nationals to fish on the 
high seas. The convention requires States to enter into negotiations 
with a view to laying down by agreement measures necessary for the 
conservation of the living resources of the high seas and recognises 
the special interest of coastal State in the maintenance of the 
productivity of the living resources in the area of the high seas 
contiguous to its territorial sea. The convention prescribes the 
procedure to be adopted for the settlement of disputes arising between 
States and lays down provisions for the regulation of fisheries 
conducted by means of equipment embedded in the floor of the 
sea in areas of the high seas adjacent to the territorial sea of a State. 
The technical details of these provisions are not of direct interest to us, 
hut the general principles underlying the convention are relevant to 
the subject under consideration. All States have the right for their 
nationals to engage in fishing on the high seas, and therefore no State 
may be prevented from exercising this right to fish on the high seas 
in time of peace. All States must cooperate in measures necessary 
for the conservation of the living resources of the seas, and therefore 
no State may carry out any action which might damage or adversely 
affect the living resources of the sea. Fisheries in the open sea arc 
open to the vessels of all nations and no State may by unilateral 
action prevent the nationals of other States from enjoying the living 
resources of the high seas.

The Conference also adopted two other conventions on the Terri
torial Sea and on the Continental Shelf, hut as the provisions of these 
conventions have no special bearing on the subject under considera
tion, it is not proposed to deal with them in detail. Both United
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Nations Conferences on the Law of the Sea, held in 1958 and 1960, 
failed to reach any agreement on the controversial question of the 
breadth of the territorial sea. The 1958 Conference, however, did 
succeed in drawing up a convention which dealt broadly with most 
of the other aspects of the territorial sea and with the contiguous 
zone. Tills convention, which was adopted by the Conference, deals 
with the questions of jurisdiction in the territorial sea, the delimita
tion of the territorial sea (without stating the maximum limit), 
the right of innocent passage and the question of the contiguous 
zone. The provisions relating to the contiguous zone may he noted 
as they may have some bearing on the subject under consideration.

International law7 accords States the right to exercise preventive 
or protective control for certain purposes over a belt of the high seas 
contiguous to their territorial sea. This power of control, however, 
does not change the legal status of the waters over which it is exercised, 
which remain a part of the high seas and are not subject to the 
sovereignty of the coastal State. The coastal State can exercise over 
the contiguous zone only such rights as are conferred on it by the 
convention adopted at the Geneva Conference. The convention 
> lefines the contiguous zone as a zone of the high seas contiguous to 
the territorial sea of the coastal State and states that the coastal 
state may exercise in this zone the control necessary to (a) prevent 
‘ufrijigement of its customs, fiscal, immigration or sanitary regulations 
within its territory or territorial sea, and (h) punish infringement of 
the above regulations committed within its territory or territorial sea. 
The convention lays down that the contiguous zone may not extend 
beyond twelve miles from the base line from which the breadth of the 
territorial sea is measured.

This recognition of the contiguous zone clears up another dis
puted question of international law. States have in the past 
claimed contiguous zones of varying length for different purposes. 
i,ow the limit of this zone is fixed at twelve miles and the rights of 
control are clearly defined. It is significant that the convention 
'hoes not recognise special security rights in the contiguous zone, nor 

'is the convention recognise any exclusive right of the coastal State 
0 enSage in fishing in the contiguous zone. Since the contiguous 

2<)ne is part of the high seas, however, the rules adopted by the 
■uerence for the conservation of the living resources of the sea 

"ould apply to it.



No country is, of course, obliged to claim any contiguous zone 
and there are. still some, such as the United Kingdom, which do not ; 
nor, if it does so, is it obliged to claim the maximum dist ance permissi
ble. What the above provision makes quite clear is not only that 
this maximum is twelve miles measured from the coast, or from 
straight baselines where permissible, but that it includes, and is 
not additional to, the territorial sea. The legal status of the 
contiguous zone is also made quite clear. The contiguous zone is 
not merely a separate and different zone from the territorial sea ; it 
is part of the high seas and its basic juridical status is that of the 
high seas. It is control and not jurisdiction that may be exercised 
over the contiguous zone. These rules may have some bearing on 
the disputed question as to whether States may establish ‘danger 
zones’ on the high seas when carrying out nuclear tests. The parti
cular purposes for which a contiguous zone may be established are 
clearly defined by Article 24 of the convention. Such zone may be 
established only for the purpose of enforcement of ‘'customs, fiscal, 
immigration and sanitary regulations.” It is significant that the 
convention does not recognize special security rights in the contiguous 
zone. Proposals to include ‘security rights’, successful at the 
Committee stage, were not adopted at the final plenary- stage of the 
Conference. The International Law Commission had equally rejected 
such inclusion in its draft, "on the ground that the extreme vagueness 
of the term ‘security’ would open the way for abuses”, and that 
"the granting of such rights was not necessary.” A State may not, 
therefore, legitimately establish a contiguous zone merely for 
reasons of ‘security’.

The fourth and last convention adopted by the United Nations 
Conference deals with the continental shelf, a new conception of 
maritime law which has become of great importance in recent years 
since the discovery of vast oil-fields below the bed of the sea at a 
considerable distance from the shores of the coastal State. The 
International Law Commission made a detailed study of tho 
question and adopted, at its eighth session, draft articles which 
formulated the rules of international law relating to the continental 
shelf. The Commission accepted the principle that the coastal State 
ma}- exercise control and jurisdiction over the continental shelf, with 
the proviso that such cont rol and jurisdict ion shall be exercised solely 
for the purpose of exploiting its resources ; and it rejected any claim

to sovereignty or jurisdiction over the superjacent waters. If a 
right.over the waters above the sea-bed of the continental shelf was 
attributed to the coastal State, that State could appropriate marine 
areas extending hundreds of miles from the coast, The Com
mission considered it its duty to reject categorically such an infringe
ment of the principle of the ‘mare liberum.’ In the words of the 
Special Rapporteur. J.A.P. Francois,

The Commission s draft is based on the principle of recognising 
the sovereign rights of the coastal State over the continental 
shelf, for the purposes of exploring and exploiting its natural 
resources. As a counterpart to this principle the further 
principle is laid down that rights of the coastal State over the 
continental shelf do not affect the legal status of superjacent 
waters as high seas, or that of the air space above those waters. 
In this manner the Commission thought it could reconcile the 
interests of the coastal State in the exploitation of the sea-bed 
and sub-soil of the continental shelf with the interest which 
the community of States has in preserving the principle of the 
freedom of the seas.”

The principles formulated by the Commission formed the basis 
of the Convention on the Continental Shelf adopted by the Con
ference which lajrs down that '‘the rights of the coastal State over the 
continental shelf do not affect the legal status of the superjacent 
waters as high seas, or that of the air space above these waters.” 
It is expressly laid dov-n that “the exploration of the continental 
shelf and the exploitation of its natural resources must not result in 
any unjustifiable interference with navigation, fishing or the conser
vation of the living resources of the sea.” The convention accordi
ngly re-affirms the fundamental principle of the freedom of the 
]ngh seas for navigation, fishing and flying over the seas for the ships 
and aircraft of all nations. The articles on the continental shelf 
are intended as laying dov-n the regime of the continental shelf, 
nly as object to and within the orbit of the paramount principle of 

the freedom of the open sea. No modification of or exceptions to 
* at principle are admissible in international law- and no State has 
o”y r%ht to interfere with the freedom of navigation and freedom 

fishing on the high seas. Although ‘general’ and ‘special’ police 
1 owers over portions of the sea have come to be exercised bj- States



178 179
or groups of States for the repression of piracy, self-defence, hot 
pursuit, slave trade prohibition, conservation of fisheries and other 
purposes, the exercise of these rights is subject to and within the orbit 
of the paramount principle of the freedom of the high seas and its 
four corollaries which are the fundamental rules governing all rela
tions between States on the high seas. No State has the right to 
exercise its legislation, administration or jurisdiction over parts 
of the open sea and all States have the right of navigation and fishing 
on the high seas. These principles are clearly laid down in the 
Geneva Conventions on the Law of the Sea which are a declaration of 
the universally accepted rules of international law relating to the sea.

Problems of international law arising from the testing of nuclear 
weapons on the high seas

On the basis of the facts set out in Chapter 1 and the principles 
of international law enunciated in this Chapter it is for consideration 
whether nuclear tests, if carried out in areas of the high seas, can be 
said to interfere with the right of navigation and fishing on the high 
seas and thus violate a fundamental rule of customary international 
law. Considerable controversy has arisen among international 
lawyers on the question of the compatibility of nuclear tests on 
the high seas with the principle of the freedom of the seas. The 
views of the various writers on this question were briefly stated at 
commencement of this chapter. Very strong views on this question 
have been expressed by the American Professors Myres S. McDougal 
and William T. Burke in their recently published work on the law of 
the sea, entitled The Public Order of the Oceans.10 In this treatise, 
the learned Professors have contended that nuclear tests are not 
incompatible with the principle of the freedom of the seas and have 
reached the following conclusions :

“Nuclear weapons testing necessarily displaces free 
movement in the air and sea for thousands of square miles in 
the vicinity, and this activity has understandably occasioned 
much controversy about limits on free navigation. Several 
States and writers have declared such use impermissible and 
have advanced in support of these contentions, conceptions of 
freedom of the seas incorporating absolute prohibitions upon

10. Myres S. McDougal and William T. Burke—The Public Order of the Oceans: 
A Contemporary International Law of the Sea. Yale University Press, 1962.

any kind of interference with the classical uses of the sea, naviga
tion and fishing. It is scarcely necessary to demonstrate again 
the manifold inadequacies which attend such misconceptions. 
It should suffice to note that they are quite unsatisfactory 
representation of the permissible exclusive authority established 
by the historic practice of States and ignore completely that 
the most relevant standard prescribed by customary interna
tional law is that of reasonableness. Fair assessment of the 
relevant factors would indicate to the impartial observer that 
the exclusive use attendant upon weapons testing fully comports 
with the reasonableness criterion. For the United States, all 
such tests have been carried out in parts of the sea far removed 
from populations of any appreciable magnitude. The test 
areas selected have offered minimum interference with naviga
tion and flight. No international sea routes are located in the 
danger zone, and only a slight deviation in flight plan was 
necessary for the twice-weekly flights across the zone. Japanesc 
fishing operations were affected by United States tests in 1954 
but only for a limited period of time. In contrast to these 
minimal effects upon inclusive use, the interest at stake for the 
United States is easily seen to be of the greatest significance for 
its security and for that of a good part of the world. Finally, it 
is pertinent to note that no practicable alternative was available 
to the United States for the kind of experimentation that had to 
be carried out with these devices.’11 12

The conclusions reached by McDougal and Burke appear 
to be based on an interpretation of Article 2 of the Convention 
on the Regime of the High Seas, adopted by the Geneva Con
ference on the Law of the Sea in 1958. The American writers allege 
that “it is not to be inferred that this widespread acceptance of the 
general doctrine prescribing freedom of access for navigation ab
solutely prohibits any activity or authority which may interfere 
with such freedom, 13 and claim that “activities involving ex
clusive use that temporarily displace free access to non-contiguous 
areas of the high seas,”13 are “ recognised by the general community

1J. Ibid., pp. 771-72
12- Ibid., p. 768
13. Ibid.
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to be consistent with international law.”14 15 Such activities are de
fined as “essentially military in nature”16 and are said to include 
“naval manoeuvres and operations and the recent carrying out 
of nuclear weapons’ tests in the sea.”18 In the view of these 
writers, such activities form an exception to the universally7 accepted 
rule of freedom of navigation on the high seas, and it is claimed 
that “exclusive use” of rogions of the high seas for such purposes 
is “in accord with international law.”17

It is submitted that these arguments are unsound in law and 
it is proposed to refute them seriatim. The views expressed by 
McDougal and Burke on the legality of nuclear tests in The Public 
Order of the Oceans are similar to those previously expressed by Myres 
McDougal in an article entitled “The Hydrogen Bomb Tests and the 
International Law of the Sea,” published in the American Journal 
of International Law.18 The conclusions drawn by7 McDougal in this 
article were strongly criticised by Gilbert Gidel, the eminent French 
jurist, in an article entitled “Explosions Nucléaires Experimentales 
et Liberté de la Haute Mer”, in which Gidel maintained that nuclear 
tests on the high seas were incompatible with the principle of the free
dom of the open sea.19 20 In this article, Gidel very strongly con
demned the carrying out of such tests in regions of the high seas 
and maintained that all such arguments set forth by writers trying 
to justify the legality of these tests were incorrect. Similar views 
have been expressed by other writers, such as Georges Fischer,80 
E. Margolis21 22 and Shigerdi Oda,32 who have maintained that such 
tests are incompatible with the principle of the freedom of the seas 
and its corollaries of freedom of navigation and freedom of 
fishing.

14. Ibid.
15. Ibid.
16. Ibid.
17. Ibid., p. 769.
18. “The Hydrogen Bomb Tests & the International Law of the Sea” , 49 

American Journal of International Law, (1955). Refer also M.S. McDougal 
and X. A. Schlei, Studies in World Public Order (1960) pp. 763-843.

19. “Explosions Xueleaires Experimentales et Liberté de la Haute Mer 
Festschrift fur Jean Spiropoulos, 173, (1957).

20. L’ Engergie Atomique et les Etats-Unis, (1957), pp. 366-95.
21. “The Hydrogen Bomb Experiments & International Law”, 1 'ale Law 

Journal (April 1955), pp. 629-47.
22. “The Hydrogen Bomb Tests & International Law”, 53 Die Fricdenswarte

(1956), pp. 126-35.

Article 2 of the Geneva Convention on the High Seas states :

The high seas being open to all nations, no State may \ alidly 
purport to subject any part of them to its sovereignty. 
Freedom of tho high seas is exercised under the condi
tions laid down by these articles and by the other rules of 
international law. It comprises, inter alia, both for 
coastal and non-coastal States :
1. Freedom of navigation ;
2. Freedom of fishing ;
3. Freedom to lay submarine cables and pipelines ;
4. Freedom to fly over the high seas.
Those freedoms and others, which arc recognised by the 
general principles of international law, shall be exorcised 
by all States with reasonable regard to the interests of 
other States in their exorcise of the freedom of the high 
seas.”

The Goneva Conference did not incorporate in the Conven
tion on the High Seas any express pronouncement on the question 
of nuclear tests on the high seas, but it is clear that the prmciplo 
generally accepted in international law and incorporated in Article 
2, namely, that the high seas are open to all nations, governs the re
gulation of tho question. As the International Law Commission 
clearly stated in paragraph 1 of its Commentary to this Article . 
“The principle generally accepted in international law, that the high 
seas are open to all nations, governs the whole regulation of the 
subject. No State may subject any part of the high seas to its 
sovereignty ; hence no State may exercise jurisdiction over any 
such stretch of water. States are bound to refrain from any acts 
which might adversely7 affect the use of the high seas by7 nationals 
of other States.”23 With regard to the question of nuclear tests, 
the Commentary7 states in paragraph 3 that “in this connexion the 
general principle enunciated in the third sentence of paragraph 1 of 
this Commentary is applicable.”24 The Commentary also states 
that “ in addition, the Commission draws attention to Article 48, 
paragraphs 2 and 3, of these Articles.”25 These Articles deal with
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the question of the pollution of the high seas resulting from experi
ments or activities with radioactive materials or other harmful 
agents.

It is clear, therefore, that in the opinion of the International 
Law Commission the general principle that “States are bound to 
refrain from any acts which might adversely affect the use of the 
high seas by nationals of other States” is applicable to the question 
of nuclear tests on the high seas and governs the regulation of 
the subject. In the book entitled The Public Order of the Oceans, 
McDougal and Burke claim that “although this ‘general principle’ 
smacks of absolutism, statements of Commission members and other 
passages in the Comment seem to make this appearance deceptive.”26 
In fact the matter was clarified in the Sixth Committee of the U.N. 
General Assembly when the subject was raised by the representatives 
of India, Tunisia, Rumania and Czechoslovakia. In reply to ques
tions raised by these delegates, the Special Rapporteur of the 
International Law Commission, Mr. J.P.A. Francois, stated that 
“in point of fact, the Commission had set down the general prin
ciple whereby States were required to abstain from all acts which 
might adversely affect the use of the high seas by nationals of other 
States” and concluded that “it would be necessary to judge in each 
particular case whether the testing of nuclear weapons was ad
missible or not on the basis of that principle.”27 * The Commission 
had, therefore, formulated a general principle on the basis of which 
such tests were to be judged.

This general principle was included in the Commentary to 
Article 2 because some Members of the Commission had expressed 
the view that “freedom of the high seas does not extend to any such 
utilisation of the high seas as is likely to be harmful to any part of 
mankind.” Introducing a draft proposal to this effect, Dr. Radha- 
binod Pal said that “the first question to be considered was whether 
there should be any statement of principle at all” and he agreed with 
the Special Rapporteur that the Commission should give a ruling 
one way or the other. He stated that “the Commission could not 
ignore the fact that in recent years powerful weapons of mass des
truction had been invented and tested on the high seas” and said
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26. McDougal and Burke, op. cit., p. 761.
27. Official Records of the General Assembly, Sixth Committee, Eleventh Session

(1966), p. 113.

that “although political considerations were involved some pro- 
isions should be inserted in the draft prohibiting the use of the high 

V as which were res communis, in a manner which might be in
Surious to mankind.”2® Speaking on this proposal, another 
Member of the Commission, Mr. Jaroslav Zourek, said that “the 
Commission must distinguish clearly between scientific experiments 
and tests of weapons of mass destruction”, and maintained that 
“experiments on the high seas with atomic or hydrogen bombs 
must be considered as a violation of the principle of the freedom 
of the high seas.” In his view, “the principle stated in the Com
mentary on Article 2 that ‘States are bound to refrain from any 
acts which might adversely affect the use of the high seas by 
nationals of other states’ was the generally accepted corollary to 
the freedom of the seas” and there was no necessity to introduce 
“the concept of reasonableness.” In this connection, he stated 
that “even tho.se who wished to introduce the criterion of reason
ableness must admit that if account were taken on the one hand of 
the interests of native populations, of the rights of all users of the 
high seas and, with regard to the living resources of the high seas, 
the rights of all mankind, and on the other hand of the interests of 
those who carried out experiments with weapons dostmed to des
troy humanity, the answer to the question raised could only be 
that given by existing international law.” In his opinion, 
“experiments with atomic weapons, unlike naval exercises, could 
not be controlled” and “in the interests of mankind the real solution 
was to prohibit all tests of that nature. 2

The discussions in the International Law Commission, the 
Draft Articles and Commentaries drawn up by the Commission 
and the Convention on the High Seas finally adopted by the Geneva 
Conference accordingly re-affirm the fundamental pricinciple of 
the freedom of the high seas for navigation, fishing and flying over 
tho seas for aircraft of all nations. No modifications of or excep 
tions to this principle appear to be accepted by the International 
Law Commission. Although ‘general’ and ‘spocial’ police powers 
over portions of the sea have come to be exercised by States or groups 
of States for the purposes of suppression of piracj, self-defence, naval

28. Yearbook of the International Law Commission, 1856, Vol. 1, PP- 11-12
29* Ibid.



exercises, hot pursuit, slave trade prohibition and conservation 
of fisheries, the exercise of these rights is subject to and within tho 
orbit of the paramount principle of the freedom of the high seas and 
its four corollaries which are the fundamental rides governing all 
relations between States on the high seas in time of peace. States 
have, no doubt, the right to conduct naval exercises on the high 
seas. These exercises, however, usually last only for a short period 
in a limited area and they cannot be put on the same footing as 
nuclear tests which are conducted in vast areas of the ocean for 
long periods. McDougal and Burke have argued from the analogy 
of naval exercises that thermonuclear experiments are lawful.80 
It is submitted that this analogy is not sufficiently relevant to 
sustain their conclusions. No ‘police power’ or ‘historic practice' 
can be found to justify the fencing off from maritime and air traffic 
of other nations hundreds of thousands of square miles of open 
sea and air space. Gunnery practice by naval vessels and the ex
plosion of hydrogen bombs are two quite different activities, and the 
fact that naval exercises in time of peace are permissible dees not 
justify in any way the carrying out of nuclear tests on the high 
seas. If nuclear tests on the high seas are “in accord with inter
national law”, as argued by McDougal and Burke,30 31 all the four 
Powers which at present possess nuclear weapons woidd have the 
right to test them on the high seas, and the open sea will have to be 
apportioned to the nuclear Powers for the carrying out of nuclear 
tests. International law would then have to allot experimental 
zones in different parts of the high seas for experimenting with 
nuclear weapons. As more and more States come to possess nuclear 
weapons, millions of square miles of oceans will have to be appor
tioned between the nuclear Powers and freedom of navigation 
and fishing on the high seas would have to be abandoned. It is 
submitted that there is no possibility of any legitimate adjust
ment be tween the freedom of the open sea and the claims of individus * 
States to use it for the purp>ose of nuclear tests. The high seas 
should remain opien for the use of all nations and no State should 
attempt to subject any part of the open sea to its jurisdiction for 
the pnirpose of carrying out nuclear tests. The sea must remain 
common and open to all nations and States are bound to refrain

30. McDougal and Burke
31. Ibid., p. 769.

v acts which might adversely affect the use of the high seas from »iaj . °
the nationals of other States.

It is clear that such tc sts should not be carried out in regions of 
the high seas as the carrying out of thermonuclear experiments on 
the high seas results in interference with freedom of fishing on the 
o sea. It is difficult to agree with McDougal and Burke that such
interference is “reasonable” and has only “

areas

minimal effects. ’32 Vast 
of the high seas have to be patrolled by the testing State to 

unsure that no fishing vessels enter the prohibited zones and if 
flnv vessels inadvertently enter such zones, the vessels and the 
fishermen may suffer radioactive contamination as in the case of 
the “Fukuryu Maru.” The carrying out of such tests contami
nate the waters of the high seas and there is no guarantee that 
.such contamination can be confined to the fish and waters within 
such zones. The immediate fall-out from such explosions makes 
(lie waters intensely radioactive, and this radioactivity may be Car
rie l far and wide by ocean currents. The radioactivity also con
taminates the fish and plankton in such regions and such radio
active fish may migrate to other regions. Even if the tests are 
“carried out in parts of the sea far removed from populations of 
any appreciable magnitude” and even if no international sea 
routes are locrted in the danger zone' as chimed bj McDougal 
and Burke-,33 nuclear tests would still constitute a great danger 
to all neighbouring countries as the radioactivity may be carried 
far aucl wide by the ocean currents. In this respicct, too, nuclear 
te-us cannot be pilaced on the same footing as gunnery exercises 
as the effects of experiments with nuclear weapons cannot be effec
tively controlled and confined to the prohibited areas. Such con
tamination of the waters and fish of the ocean would amount to 
rl|i interference with freedom of fishing on the high seas. The 
^'invention on Fishing, adopted by Geneva Conference of 1958, lays 
fl,,1'n that all States have the right for their nationals to engage 
111 fishing on the high seas, and therefore no State may be prevented 
from exercising this right to fish in any part of the high seas. All 
States are required to coopierate in measures necessary for the 
Conservation of the living resources of the sea and, therefore, no 

may carry out any action which might damage or adversely



affect the living resources of the sea. Fisheries in the open sea 
are open to the vessels of all nations and no State may by unilateral 
action prevent the nationals of other States from enjoying tbu 
living resources of the sea. In tho light of these principles, it is clear 
that the contamination of the waters and fish of the oceans by 
nuclear tests would amount to an interference with freedom of 
fishing on the high seas and no “historic practice of States” such 
as naval exercises can be put forward to justify the carrying out of 
such experiments which pollute the high seas with radioactivity7.
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It is submitted by McDougal and Burke that although “nuclear 
weapons testing necessarily displaces free movement in the air 
and sea for thousands of square miles in the vicinity, the test areas 
selected have offered minimal interference with navigation and 
flight”, and therefore, there has been no infringement of the free
dom of the open sea.31 In contradistinction to this view, it is 
submitted that no State may validly purport to exercise its juris
diction or dominion over any part of the high seas. When a test
ing State declares thousands of square miles of the high seas as a 
‘prohibited area”, it in effect reserves that vast area of the high seas 

for its own and exclusive use, it in effect appropriates the area and 
exercises dominion over it ; in other words, it subjects a part of the 
high seas to its jurisdiction or sovereignty7. The rule of prohibition 
of exercise of sovereignty7 or jurisdiction in any7 part of the open 
sea is therefore infringed. The fact that “no international sea 
routes are located in the danger zone” does not affect the question 
at all. The right to exercise sovereignty or jurisdiction over the 
high seas is denied to States by law and such dominion cannot be law
fully exercised over any part of the open sea. In the words of 
Oppenheim,

“The open sea is not, and never can be, under the sovereignty7 
of any State whatever. Since, therefore, the open sea is 
not tho territory of any State, no State has as a rule a 
right to exercise its legislation, administration, jurisdiction, 
or police over parts of the open sea. Since, further, the 
open sea can never be under the sovereignty of any State, 
no State has a right to acquire parts of the open sea through 
occupation for, as far as the acquisition of territory7 is con
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cerned, the open 
conimercium:

All areas of the high seas must remain common and open to all 
,inn3 and no State has the right to exercise dominion over any 

m‘ f thc open sea. Even if no injury to ships or fishermen occurs 
Pftr remit of nuclear tests, the testing State would still have vio- 
I13* J fundamental rule of international law by closing so vast 

area of the open sea. The very nature of nuclear experiments 
aU eh that, to the extent that adequate safety measures are taken 
T - cordoning off areas of the high seas, universally accepted rules 
2 customar; international law are violated. The alleged humani- 
Urian purpose behind the closing of such vast areas of the high seas 
loses its justification when it is recalled that the hazard is artificia ly 
introduced. The establishment of danger zones is no doubt induced 
by the desire of the testing State to protect the lives of sailors and 
fishermen who might be sailing in the surrounding waters, but the 
debarring of such vessels from so vast an area of the high seas aggra 
Tates the legal position as the greater the degree of precaution taken 
the larger the prohibited area and the greater the interference 
with thc freedom of the open sea

In The Public Order of the Oceans, McDougal and Burke state 
that “the most relevant standard prescribed by customary inter 
national law is that of reasonableness” and claim that “the exclusiv 
use attendant upon weapons testing fully comports with the reason 
ableness criterion.”3* It is submitted that although it is necessary 
in some cases to resort to the criterion of reasonableness in matters 
where rules of international law do not exist, in the present in
stance this criterion is inadmissible as the rules of international law 
are quite clear in this matter. Considerations of common sense 
reasonableness and good faith or, in short, equitable considerations 
have often been resorted to supplement or progressively develop 
established rules of international law. In the present instance 
however, the introduction of the concept of reasonableness is quite 
inadmissible because it would enable States to violate established 
Principles of international law by claiming that their action is 
“reasonable”. Even if the criterion of reasonableness were ad

^5. Oppenheim, International Law, Vol. I (1957), p. 589. 
3C. McDougal and Bruke, op. cit.
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missible in this matter, it is difficult to see how McDougal and Burke 
could have arrived at their present conclusions. A reasonable and 
bona fide exercise of a right is one which is appropriate and necessary 
for the purpose of the right, i.e., in furtherance of the interests 
which the right is intended to protect. It should at the same tinn- 
be fair and equitable exercise of the right and not one which is cal
culated to procure for the party concerned an unfair advantage. 
The exercise of a right in such a manner as to prejudice the interests 
of other parties is unreasonable. It follows, therefore, that a 
legitimate exercise of a right is compatible with international law. 
while the exercise of the right contrary to the principles of good 
faith and reasonableness would be incompatible therewith. Mc
Dougal and Burke appear to claim that the carrying out of nuclear 
tests on the high seas is reasonable exercise of a right and has been 
exercised by the testing States with reasonable regard to the interests 
of other States in their exercise of the freedom of the high seas. 
Every State has, no doubt, the right to use the high seas, but the 
exercise of the right to use the high seas would be unlawful if it 
were exercised in such a manner as to cause harm to other users 
of the high seas. The fall-out from nuclear tests contaminate the 
fish and waters of the high seas. This harmful effect alone, apart 
from the other effects, is sufficient to maintain that the right to use 
the high seas is being misused or abused in such a manner as to 
cause harm to others. The exercise of a right in such a manner as 
to harm or prejudice the interests of others is unreasonable and 
incompatible with international law. If a right is exercised in 
such a manner that it does harm to the general interests of others 
and infringes on the rights of other States, it is not a reasonable 
exercise of a right but an abus de droit. It has been established 
by scientific evidence that the radioactivity which arises out oi 
thermonuclear experiments pollutes both the sea and the air over 
the sea, leads to the destruction of the living resources of the sea, 
and creates a danger to all mankind in the nature of long-term radio
active fall-out in the form of strontium 90 and caesium 137. The 
carrying out of nuclear tests, therefore, cannot be said to be a reason
able exercise of the right to use the high seas as the right is being 
exercised in such a manner as to cause harm to the general interests 
of other States who are entitled to a free and full use of the high
seas.

\ treaty prohibiting certain nuclear tests has now been entered 
into by the United States, Britain and the Soviet Union. Thc 
treaty was signed in Moscow on 5th August, 1963 by the Foreign 
Ministers of the United States, Britain and thc Soviet Union. The 
object of the treaty appears to be to prevent the carrying out of 
nuclear tests which result in radioactive fall-out, and only such 
tests are prohibited. The preamble states that the parties desire 
"to put an end to the contamination of man’s environment by radio
active substances” and Article I lays down that “the parties under
take to prohibit, to prevent and not to carry out any nuclear weapons 
test explosion” which “ causes radioactive debris to be present out
side the territorial limits of the State under whose jurisdiction or 
control such explosion is conducted”. All such tests are prohibited 
“in the atmosphere, beyond its limits, including outer space or 
under water, including territorial waters or high seas. ’ It is stated 
that “the provisions of this sub-paragraph are without prejudice to 
the conclusion of a treaty resulting in the permanent banning of all 
nuclear test-explosions including all such explosions underground.

The treaty, however, prohibits only atmospheric nuclear tests. 
i.e., tests which are conducted on or above the earth s surface, on 
land or at sea, and as such underground nuclear tests arc not prohi
bited. The possible reason behind this distinction lies in the fact 
that all atmospheric tests, whether they are conducted on land or 
at sea, result in radioactive fall-out which cannot be confined to 

danger zones” or to " the territorial limits of the State under whose 
jurisdiction or control the explosion is conducted. Every such 
test results in the radioactive fission products being drawn into thc 
stratosphere and these fission products gradually spread over a 
large part of the world and return ultimately to the earth in thc 
form of rain or snow. Scientific evidence has now established 
that such tests have harmful effects and the preamble to the treaty 
expressly states that the treaty has been concluded with a view 
“to put an end to the contamination of man’s environment by 
radioactive substances.” The harmful effects of such tests there
fore appear to be acknowledged by the signatories and the British 
Foreign Secretary, Lord Home, has stated that every human 
family can live from now on free from the fear that their unborn 
children may be affected by man-made poison in the air.37 This

27. The Statesman, New Delhi, 6th August, 1963, p. 1



official recognition of the harmful effects of such tests brings con
siderable satisfaction to those who have striven for so long to prove 
that such tests have harmful effects and should therefore be 
prohibited.

As already stated, the treaty does not prohibit the carrying 
out of underground nuclear tests for the apparent reason that such 
tests do not result in radioactive fall-out. Scientists now claim 
that it can be planned with confidence how far to bury a bomb 
of a given size so that no radioactivity escapes and it is said that the 
general features of an underground explosion can now be predicted. 
It is claimed that such tests result in no fall-out, no movement 
of the soil surface and only in relatively slight earth tremors. The 
parties to the treaty, however, state that “they seek to achieve” 
the prohibition of “all nuclear test explosions, including all such 
explosions underground.” Tests carried out underground may 
not result in fall-out, but what their other effects will be, have yet to 
be seen. The explosion of a 50-megaton bomb underground, for 
instance, may result in more than a relatively slight earth tremor.

Article 3 of the treaty states that any State “may accede to it 
at any time” and a number of States have already expressed a desire 
to do so. The Government of France has, however, stated that 
France will not accede to the treaty. This is particularly unfortu
nate in view of the fact that France is the only country, apart from 
the signatories, which is in a position to test nuclear weapons. In 
1960, France began a series of nuclear tests in the Sahara desert 
and has carried out about five tests of atomic bombs up to date. 
The first three tests were carried out on 13th February, 1st April and 
27th December, 1960, the fourth test was conducted on 25th April, 
1961 and the fifth test was reported to have been carried out in or 
about June 1962. All those tests were carried out in the Southern 
Sahara and have aroused considerable protests from neighbouring 
African States. France is now expected to carry out further tests 
in this region as she has reiterated that she will not be bound by the 
treaty prohibiting such tests. The Foreign Minister of France, 
Mr. Maurice Couve de Murville, is reported to have told thc French 
Parliament that France would continue with her nuclear programme.38

38. Ibid 27th July 1963, p. 7.

The treaty signed at Moscow on 5th August, 1963 is somewhat 
limited in its application. Its limitations lio in the fact that all the 
nuclear powers are not bound by it and it does not prohibit all types 
of tests. It is, however, to be welcomed because atmospheric tests, 
resulting in fall-out, are clearly the most harmful of all tests and 
the signatories to the treaty are those who possess the most powerful 
and therefore the most harmful of these weapons. It is to be hoped 
that all States will accede to the treaty and desist from future pro
grammes to develop such weapons. Unfortunately, one State, 
the People’s Republic of China, which may possess these weapons in 
the near future, has denounced the treaty and is reported to 
be proceeding with her programme to dovelop tho nuclear weapon.39 
As long as this situation persists, the dangers of nuclear tests still 
remain to be obviated as more and more States may come to possess 
such weapons and are at present still free to test them. Further
more, as long as the United States, Britain and the Soviet Union 
continue to test nuclear weapons underground and France continues 
to test such weapons in any environment she chooses, the fear of 
nuclear weapons may cause other nations to strive to develop such 
weapons and mankind may again be faced with the hazards of ato
mic radiation as a result of a new test series by emergent nuclear 
powers. It is therefore the duty of international lawyers to continue 
to attempt to counter this grave threat by formulating a suitable 
doctrine of international law which contributes towards the bring
ing about of tbe cessation of all nuclear tests. It is to be hoped that 
the dictates of humanity and public conscience, invoked by the test 
ban treaty, will carry weight also in countries which reiuse to accede 
to the treaty, and that all States will ultimately accede to such a 
treaty so that the humanitarian codes of international law will 
comprise the prohibition of all nuclear tests.
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VI. DRAFT REPORT ON THE LEGALITY OF NUCLEAR
TESTS

,4s Prepared by the Secretary and Presented to the 
Fifth Session

This Committeo at its Third Session held in Colombo in January 
1960 decided to take up for consideration the question of Legality 
of Nuclear Tests, a subject which had been suggested by the Govern
ment of India under article 3(c) of the Statutes of the Committee 
being a matter of common concern to all the participating states in 
this Committee. The Committee decided to take up this subject 
especially in view of the fact that this matter had not been consider
ed bv any other Body from the legal point cf view nor had it been 
adequately dealt with by any of the authorities on International 
Law. Tho Committee also took note of the fact that several nuclear 
tests had been carried out in parts of the Asian-African continents 
or in areas adjacent thereto and as such the problem was of great 
concern to the Asian-African countries. The Committee directed 
its Secretariat to collect the factual and scientific data that were 
available on the effects of the nuclear tests and also to prepare a list 
of topics for discussion on the legal aspects of the matter.

At its Fourth Session held in Tokyo in February, 1961, the 
Secretariat of the Committee presented before it the relevant material 
both from the scientific and legal point of view which formed the 
basis of discussions at that Session. The Members for Burma, Ceylon, 
India, Indonesia, Iraq, Japan, Pakistan, Morocco and the United 
Arab Republic stated their respective viewpoints. The Committee 
also heard statements from the Observer for Ghana and Mr. F.V. 
Garcia-Amador, then a Member of tho International Law Commis
sion, in his personal capacity as a recognised expert . The Committee 
after a general discussion decided to study the matter further and to 
take up the question for fuller consideration at its Fifth Session. 
Tho Committee, however, indicated the scope of its study and directed 
its Secretariat to collect further material on those lines. The 
Committee decided that it was not concerned with the controversial 
and debatable question regarding use of nuclear weapons in times 
of war but that it should confine itself to an examination of the prob
lem of Legality of Nuclear Tests in times of peace. In accordance
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the Secretariat prepared a comprehensive brief which has been 
placed before the present Session on the basis of which the matter 
has been fully considered. The Committee heard the viewpoints 
and expressions of opinion on the varions topics arising on this sub
ject from the Members from Burma. Ceylon.India. Indonesia. Japan. 
Pakistan, Thailand and the United Arab Republie (the Members 
for Iraq and Morocco being unavoidably absent). The Govern
ments of Japan and the United Arab Republic also submitted written 
memoranda on tho subject. The Committee also invited the obser
vers from Ghana, Laos, the Philippines, the representatives of the 
Secretary-General of the United Nations, the representative of the 
League of Arab States (an Inter-Governmental Organisation) and 
Dr. Radhabinod Pal. Member of the International Law Commission 
in his personal capacity as an expert, to express their views, if 
they so wished, having regard to the importance of the subject.

The first question which this Committee has to consider is 
whether or not the effects of the nuclear tests arc harmful, because 
the Committee’s opinion on the legal issues must necessarily depend 
to a large extent on its finding on this issue. The Secretariat has 
placed before the Committee a good deal of material on this issue 
which include^ the Reports of the United Nations Scientific Com
mittee on the Effects of Atomic Radiation drawn up in 1958 ; the 
Proceedings of the International Conference on the Peaceful Use.-- 
of Atomic Energy 1955. Vol. 13 ; the publications of the British 
Medical Research Council entitled “Hazards to Man of Nuclear arid 
Allied Radiations” and the Report published by the Physics Depart - 
ment, Faculty of Science, Alexandria University, Cairo. The 
Committee’s attention was drawn both at the Tokyo Session and at 
the present Session to a Japanese publication entitled “Research 
on the Effects and Influences of Nuclear Bomb Test Explosions” 
which gives a factual account of the effects of nuclear explosions 
over Hiroshima and Nagasaki in 1945 as also the effects of the 
nuclear tests carried out in the Pacific in 1954. The Secretariat of 
the Committee has also studied a number of other publications 
and documents and has placed before the Committee a summary of 
the facts given therein.

Every nuclear weapon test amounts in effect to explosion of a 
nuclear weapon, and it would appear that destruction which results

from such tests may be or are capable of being of the same magm- 
*de I, that resulting from the use of a nuclear weapon. This is 

, out by the factual details given regarding the effects of the
Nuclear teat! carried out in the Marshall Islands in 1954 as set out 

the study prepared by the Secretariat on the subject A- 
"hough accurate details regarding the effects of nuclear weapon tests

carried out by some countries are 
.able to assume, in

i not available, it would be reason-

as well as other scientific material placed before the 
ake out a case that the nuclear weapon tests

lbK. to aWuu... ... the absence of evidence to the contrary, that t e 
effects would be the same or are likely to be the sa nun The study 
prepared by the Secretariat on the factual and scientific aspects o

the matter
Committee appear to m . , ,
do result in harmful effects in the present state of scientific develop
ment, that is to say : (U The explosions resulting from such tests 
cause or are capable of causing indiscriminate destruction of lives 
and property not only in the place where such explosions take 
place but over a wide area ; (2) In the present state of scientific 
development it is not possible to control the effect of such tests 
llur to confine them to a particular area, and miscalculations may 
occur as in the case of Marshall Island tests resulting in much mdis- 
criminate destruction ; (3) The test explosions result m fall-out of 
radioactive fission products which in some cases may be global and 
which may persist for over a period of ten years after the explosion 
of a nuclear weapon ; (4) Atomic radiations have harmful effect 
on human beings from the biological and genetic aspects and as 
such not only are detrimental to the present generation but also 
to future generations ; (5) Nuclear tests, if carried out on the high
seas, result in closing of large areas of the seas to navigation and tu
destruction of the living resources of the seas ; (6) The carrying out 
of these tests may necessitate mass movement of the population from 
the area where such tests are to be conducted.

The Delegation of Japan, in the course of discussion at the Tokyo 
Session of the Committee expressed some doubts as to whether scicnti 
fic evidence did establish that the nuclear tests have harmful effect 
on the human beings. The Report of the United Nations Scientific 
Committee, especially its conclusions ( Appendix ) vou appear 
to leave little room for doubt in this matter. The delegation of 
Thailand has at the present session stated that all nuclear tes s
may not result in harm to mankind. The Committee does not
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also observed that an effective ban on nuclear tests is not feasible 
without inspection and control. It has been emphasised by the Dele
gate for Japan that stress should be laid on the moral and humani 
tariau aspects of the matter to call for cessation of the tests rather 
than rely on principles of international law. The Delegate of Pakis
tan also stressed the moral and ethical aspects of the matter. The 
Committee is not unaware of these considerations but. the task 
before it is to examine the legal aspects of the problem. The 
Committee proceeds to do so with the view that the Ccnmiittee’s 
findings may help the participating countries in the Committee in 
formulating the viewpoint on this aspect of the problem especially 
as no other Body of Legal Experts have had occasion to examine 
this problem. The Committee also hopes that nations of the world 
which have progressively been adhering to the principles of inter
national law would bepreparedtodoso even in this field and political 
considerations may well be influenced by the legal aspects of the 
matter. A further point was raised by the Delegate for Thailand, 
that is, that the Committee should consider the question of inter
national control of nuclear tests rather than discuss the question 
of their legality or otherwise. In his opinion, all nuclear tests were 
not per se illegal because if such tests caused no damage they could 
not be declared illegal. He, however, suggested that the tests should 
be internationally controlled, and wished that matter to be dis
cussed. The Committee finds some difficulty in considering this 
question as at present in view of the fact that it is doubtful whether 
such questions which are essentially political would fall within 
the competence of this Committee, which is an Advisory Body of 
Legal Experts and in any event this question would not appear to be 
covered by the Committee’s present terms of reference on the subject . 
It has already been stated that the Committee’s examination of the 
legal aspects of the problem and its conclusions are made on the 
basis that nuclear weapon tests have harmful effect which appears 
to be made out by the available scientific and factual material. It 
is clarified that should ovidence to the contrary be available 
different considerations may prevail on which tho Committee 
expresses no opinion at present.

The Committee in proceeding to discuss the legal issues involved 
in the problem would first consider the case of a- nuclear test carried 
out by a State in its own territory. There can be little doubt that
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a State enjoys and is entitled to enjoy full and complete sovereignty 
over its own territory and it may well be asserted relying on the doc
trine of Stato sovereignty that in international law a State can use 
its territory in any manner it likes and no other State may question 
the activities that a State may wish to carry on in its own territory. 
This principle, if applicable, would perhaps cover the case of nuclear 
tests. The Committee, however, finds that international law has 
never regarded the doctrine of State sovereignty to be absolute 
in as much as international law regards that in certain circumstances 
a State may be held responsible to another or other States for its 
acts even though that act has been committed in the exercise of 
its sovereignty. For example, it has been well recognised in inter
national law that no State can allow its territory to be used for 
carrying on of acts prejudicial to other States, and if it does, that 
State is held to incur responsibility under the law of nations. Again, 
a State is held to be responsible for an internationally wrongful con
duct if it treats a citizen of another State living within its territory 
in a manner contrary to the principles of the law of nations even 
though such act is done by a State within its territory and in the 
exercise of its territorial sovereignty. It is, therefore, clear that 
a State is not always immune under international law for every one 
ot its acts done in the exercise of its territorial sovereignty and 
that in certain circumstances a State may incur responsibility 
for its sovereign acts on the basis that the act amounts to an inter
nationally wrongful conduct

The basis of the doctrine of State Responsibility is that the 
members of the community of nations have, in practice, agreeed 
to respect certain principles for their mutual guidance, and in doing 
so, it lias been understood that they were thereby accepting obliga
tions to observe the conduct prescribed. The failure to meet these 
obligations imposes upon the guilty State the further obligation to 
make reparation for tho injury caused.1 In the traditional 
international law7 a State incurs responsibility in cases where it 
commits acts detrimental to another State or its nationals and actual 
damage or injury is caused by such acts. Roparation has to be made, 
the quantum of which is determined according to the nature of the 
damage or injury suffered. It, therefore, seems that actual

Kagleton, The Responsibility of States in International Laic. p. 3

damage or injurv would need to be proved before reparation can 
be claimed on the basis of State responsibility. Apply the test of 
State responsibility to the present situation, it would appear that 
a State conducting nuclear tests even in its own territory won 
be responsible for its acts if the tests result in causing harm or injury 
to another State or its nationals. It is perhaps not open to doubt 
that if the nuclear test explosions caused destruction of l.fe and 
property in another State or that of an alien in its own territory, 
the doctrine of State responsibility in international law would be 
attracted. But the question is whether this is the only class of case 
where a State would incur responsibility. International law no
where defines as to what would be regarded as damage or injury 
to another State or its nationals. Hitherto lawyers have come 
to regard loss of life, bodily injury, loss or destruction and damage 
to property as cases where reparation becomes payable if such 
result ensues to the citizens of a State or their property duo to the 
wrongful acts of another State because these were the only 
fcypes of harm or damage that could be contemplated and were 
known to us. These instances would appear to be by no means 
exhaustive and in the view of this Committee, there is no reason 
why other forms of harm or damage should not lorm the basis oi 
State responsibility. International law is not and cannot be static 
and it must keep pace with the rapid development of science. In
deed. nations have always agreed to observe new code of conduct to 
meet a new situation, for instance, with the development and 
vrowth of air travel there has come into recognition a set of rules 
for regulating the conduct of the States in that sphere. The testing 
of nuclear weapons have raised problems of a new kind because 
scientific evidence shows that such tests result in local and global 
radioactive fall-out and that biological and genetic effects oi 
atomic radiation constitute a great hazard to man. This type of 
damage, which according to scientific material, not only is injurious 
to the present generation but to future generations and which cer
tainly appears to be much more serious than the loss of life or pro
perty of a person, could never have been contemplated in the tradi
tional international law. Scientific evidence also shows that nuclear 
tests result in the pollution of the atmosphere and alter the global 
environment in a manner clearly harmful to mankind. Should sue 
categories of harm be disregarded in the applicat ion of the doctrine
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of State responsibility? Tho Committee considers that this question 
ought to bo answered in tho negative.

Tho Committee takes note of the observation in Oppenhcim’s 
International Law that “the increasing complexities of modern 
international relations, in particular having regard to the unlimited 
potentialities of scientific weapons of destruction, may call for far 
reaching extensions of responsibility expressly declared by Inter
national Law.”2 The Committee further notes that even in the 
municipal law of tort under various systems of law the doctrine 
of liability has boon extended from time to time to meet new situa
tions arising out of modern scientific developments. The Committee 
is , therefore, of tho opinion that a State ought to incur responsibility 
for damage or harm caused by the nuclear tost explosions oven 
though such harm or damage is of a kind other than direct loss of 
life or bodily injury and damage to or destruction of property.

It has already been observed that under the traditional doctrino 
of State responsibility proof of damage is essential to establish 
a claim. This principle appears to be based on the fact that the 
types of damage or injury known to international or municipal law 
were capable of being proved by direct ovidenco. Even so in tho 
municipal law of tort courts have beon known to have awarded 
damages for injuries like “the loss of expectation of life”3 which 
could only be calculated on the medical or scientific data regarding 
tho normal span of a human life. The Committee considers that it 
would be reasonable to proceed on the basis of scientific data re
garding the effects of nuclear explosions in determining the question 
as to whether damage has been caused or not. The Committee 
is of tho opinion that it would be safe to proceed on such data 
since tho harmful effects of a nuclear explosion according to scientific 
evidence may not become apparent for years to como.

The Committee is of the opinion that in the present state of 
scientific evidence it is reasonable to assume without further proof 
that every nuclear tost causes harmful effect, the degree of such 
harm varying according to tho size of the weapon, and that such 
effects cannot be confined to the territories of the testing State.

2. Oppenhoim—I 71 ter national Law, 8 th Ed., p. 342.
3. Rose v. Ford (Decision of the Court of Appeal in England).

The harm caused, oven though not apparent, may manifest itself at a 
later date. The Committee, therefore, considers that a State testing 
a nuclear weapon should incur responsibility by reason of conducting 
that tost without the fresh requirement of proof of actual damage 
in view of the available scientific data regarding tho harm that the 
explosion of nuclear weapon causes or is capable of causing. It is, 
of course, open to a testing State to prove by means of scientific 
evidence that the test had no harmful effect. Tho Committee is 
conscious of the fact that its recommendations in this regard may 
result in a shift of onus of proof, hut having regard to tho fact that 
the available scientific data on tho general result of nuclear explosions 
makes out a prima facie case regarding the harmful effects of such 
tests, it would not bo unreasonable to shift the onus. The same re- 
3Ult will follow if the doctrine of “Strict or Absolute Liability” known 
and recognised in all civilised legal systems is adopted in the sphere 
of State responsibility. Tb- —* ™tt6r wiU be dis
cussed later more fully.

State responsibility may also arise as a result oi an auuse ui a 
right enjoyed by virtue of international law. This occurs when a 
State avails itself of its right in an arbitrary manner in such a way 
as to inflict upon another State an injury which cannot be justified 
by a legitimate consideration of its own advantage.4 5 The Inter 
national Court has expressed tho view that “in certain circumstan 
ces, a State, whilo technically acting within the law, may actually 
incur liability by abusing its rights”6 and individual judges of the 
court, such as Judge Azovodo, Judge Alvarez and Judgo Anzilotti, 
have referred to this principle in their judgments.6 Oppenheim 
observes that the maxim, sic vitre, tuo ut alienum non laedas, is appli
cable to relations of States no less than to those of individuals ; it 
underlines a substantial part of tho law of tort in English law and 
the corresponding branches of other systems of law, it is one of the 
general principles of law recognised by civilized States which the 
Permanent Court is bound to apply by vi- tuo of Article 38 of its

4. Oppenheim, International Law, Vol. I (1957), p. 34o.
5. Free Zones of Upper Savoy & the District of G ox, Series A, No. _4, p* 1- and 

Series A/B, No. 40, p. 107.
0. Refer particularly Judge Alvarez in Admission (General Assembly) Case. 

I. C. J. Reports, 1950, p. 15.
Oppenheim, Inter national Law, Vol. I, (1937), pp. 346-347.



Statute.7 The doctrine of the prohibition of abuse of rights appears, 
however, to be of recent origin in international law and the precise 
extent of its application is still controversial.

Very few writers on international law have examined the 
question of the applicability < f the doctrine of abuse of rights in 
international relations. The question was first considered officially 
at the Proceedings of the Advisory Committee of Jurists in 1920 
when that august body was drafting the Statute of the Permanent 
Court of Justice. When Article 38 regarding the sources of 
international law was being discussed. Ricei-Busatti. the Italian 
member of the Committee, expressed the view that the principle 
‘which forbids the abuse of rights’ was one of the ‘general principles 
of law recognised by civilised nations’ and was of the opinion that the 
Permanent Court should apply this principle when deciding eases 
referred to it.8

In his lectures at the Hague Academy of International Law in 
1925, Pulitis expressed the view that the doctrine of abuse of rights 
was of great importance foi the development of international law 
relating to State responsibility and advocated its progressive applica
tion as one of the ‘general principles of law’ referred to in Article 
38 of the Statutes ol the Permanent Court.6 Tn 1933 in his 
treatise on The Function of Law in the International Community,10 
Lauterpaeht was of the opinion that the doctrine of the abuse of 
rights was ‘one of the basic elements of the international law of torts’, 
and in a recent treatise on The Abuse of Rights in International 
Lara published in 1953, Kiss has expressed the view that the prohibi
tion of the abuse of rights is a general principle of international 
law.11 Sckwarzenberger, on the other hand, is of the opinion that 
‘in the cases and situations usually mentioned in support of the 
recognition and applicability of the doctrine of international law. 
there have been no real abuse of rights but breaches of a prohibitory 
rule of international law.’12 Cheng considers the theory of abuse

S. Ricei-Busatti. Proceedings of th * Advisory Committee of Jurists, 1920, pp.
315-310.
Recueil des Cours del/ Academic de Droit International, 1925, Vol. 0, p. lUi>. 
The Function of Laic in the International Community, 1933, p. 29S.
L' Abus de Droit en Droit International, 1953, pp. 193-1950.
Recueil des (’ours de L’Academie de Droit International, 1955, Vol. «7

of rights os ‘recognised in principle both by the Permanent Cour! 
of International Justice and the International Court of Justice 
and is of the opinion that the doctrine is merely an application 
of the principle of good faith to the exercise of right s. In his treatise 
on The General Principles of Law this author gives a comprehensive 
analvsis of the various applications of this doctrine in practice 13

\ survei of the jurisprudence of the International Court of 
Justice and the Permanent Court of International Justice clearh 
shows that the basic principles of the prohibition of abuse of rights 
have been applied incases In the German Interests Case (11126’) 
the Permanent Court of International Justice applied this doctrine.14 
In the Free Zones Case (1932) the Permanent Court applied the same 
principle in a case where France was under treaty obligations tr 
maint tin certain frontier zones with Switzerland free from customs 
barriers.1* The principle of good faith requires every right to be 
exercised honestly and loyally. Any fictitious exercise of a right foi 
the purpose of evading either a rule of law or a contractual obligation 
constitutes an abuse of the right, prohibited by lan. Ii 1951 the 
International Court of Justice, when considering the right to draw 
straight line bases for the purpose of delimiting the territorial sea. 
mentioned the ‘ease of manifest abuse’ of this right in the Anglo- 
Norwegian Fisheries Case (1951).lfi

The docirine of the abuse of rights ha» also been applied bv 
municipal courts arbitral tribunals and claims commissions. The 
Mexican-United States General Claims Commission, for example, 
expressed the following opinion on the matter in the North American 
Dredging Co. of Texas Case (1926) :

“If it were necessary to demonstrate how legitimate are the fears 
of certain nations with respect to abuses of the rights of 
protection and how seriously the sovereignty of those 
nations within their own boundaries would be impaired if 
some extreme conception of this right were recognised and

13.

14.
15.

General Principles of Law aapplied hy International Courts .A- Tribunal. 
t*53. pp. 121-136.
1 ermnnent Court of International Justice, Series A, No. 7, pp. 30 37. 
i ermunant Court of International J ustieo, Series A/B, No. 46, p. 167. 
International Court of .Justice Reports. 19.71, p. 142.
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enforced the present case would furnish an illuminating 
example.”..

The principles underlying the doctrine of the abuse of rights 
may also be illustrated by the decision in the Trail Smelter Arbitration. 
The question in issue was that of State responsibility for nuisance to 
adjacent territory as the claim related to damage done in the United 
States to crops, pasture lands, trees and agriculture generally as 
well as to livestock as the result of sulphur dioxide fumes emitted 
from a smelting plant in British Columbia in Canada. In this case, 
therefore, there was, on the one hand, the right of a State to make use 
of its own territory, and, on the other hand, the duty of a State at 
all times to protect other States against injurious acts by individuals 
within its jurisdiction. Taking into account the conflicting interests 
at stake and the analogous cases in municipal law, the Tribunal 
arrived at the following conclusion:

“Under the principles of international law, as well as of the law 
of the United States, no State has the right to use or permit 
the use of its territory in such a maimer as to cause injury 
by fumes in or to the territory of another or the properties 
or persons therein, when the case is of serious consequence 
and the injury is established by clear and convincing 
evidence.”17

The Tribunal held Canada liable on the ground that there was 
a violation of the obligation to protect other States from injuries 
emanating from its territory and this violation constituted an abuse 
of right, an unlawful act. While acknowledging that it knew of no 
previous international decision concerning air or water pollution, the 
Tribunal cited the decision of the Federal Court of Switzerland in 
Solothurn v. Aargan relating to target practice18 and the decision of 
the United States relating to pollution in State of Missouri v. State 
of Illinois. The Tribunal clearly regarded the general principle of the 
duty of a State to protect other States from injurious acts within its

Annual Digest & Reports of Public International Law Cases, 1938-1910, 
Case So. 104, pp. 315-333.
Refer Schindler, “The Administration of Justice in the Swiss Federal Court 
in International Disputes", 15 American Journal of International Law, 1921 
pp. 121-174.

jurisdiction, which it traced back to tho Alabama Claims Arbitration. 
as of wider application. It is for consideration, therefore, that if a 
State uses its own territory for conducting nuclear tests whether in 
such a ease injury due to atomic radiation is as much a ground of 
liability as injury due to noxious fumes on the principles laid down in 
the Trail Smelter Arbitration. It appears that having regard to 
the scientific data available on the extent of the damage or injury 
that nuclear weapon tests cause or are capable of causing, the 
principle of the, decision in this case ought to be applied in the 
present situation.

In considering the question as to whether a State carrying out 
nuclear tests on its own territory ean be said to abuse its rights of 
State sovereignty, it is necessary to deal with the point raised in the 
course of discussions in this Committee regarding "Justification”. 
It has been pointed out that a State testing nulcear weapons may 
sincerely believe that possession of nuclear weapons and testing 
thereofto perfect such weapons is not only necessary for its own self
preservation but also for the preservation of other nations and as 
such it could not be said that testing of nuclear weapons in its own 
territory was an abuse of a State’s rights because it w'as done for a 
legitimate purpose. On the other hand, it is stated that there 
could be no justification for these tests since testing of nuclear weapons 
by a State or group of States result in similar activities by the other 
group of States. It has also been said that nuclear or thermo
nuclear tests result in world tension and increase the possibility of 
war. The Committee does not doubt that there may be two possible 
views about the necessity or justification of these tests for self
preservation or preservation of a group of nations. But what it has 
to consider is whether it is permissible according to the legal 
concepts that a State should be allowed to indulge in activities, 
however necessary it may be for the purpose of its self-defence, 
which result in polluting the atmosjjhere of the world and which 
cause untold harm to man as established by scientific evidence. 
Even in the traditional doctrine of State responsibility, a state 
H liable to make reparation for injuries caused to other states or 
>ts nationals by its acts. The Committee also is of the opinion 
that considerations of self-defence may not be a very vital 
factor on this question. The justification of an action in self
defence is generally valid when one considers the activity of a



particular state in reference to a particular act. But here what 
the situation provides is not a single act by a State but a type 
of activity carried on by a number of States each trying to justify 
it on the ground of self-defence because another State is also carrying 
on the same kind of activity. In such situation it appears to be 
extremely doubtful whether justification on the ground of self-preser
vation is at all a relevant consideration. The scientific data shows 
that each nuclear test adds its quota of radioactive material which 
pollutes the air and causes harm to man. The Committee is of the 
opinion that States whose nationals suffer from the ill effects of these 
tests are entitled to maintain that the testing State is responsible 
under the doctrine of State responsibility even though the testing 
State may legitimately believe that it is carrying out such tests for 
its own preservation or preservation of other nations. Another 
factor to be taken note of is whether doctrine of self-preservation 
would extend to authorising of such preservation by adopting of 
means which result in indiscriminate destruction of life and property 
and cause harm not only to the present generation but also to 
succeeding generations. It is also to be noted that even in a war 
use of poisonous gas by a State which is fighting for its own 
preservation is forbidden by international law on the ground that 
such means cause indiscriminate and unnecessary harm and as going 
beyond the legitimate means of warfare. It therefore appears to be 
all the more reason why in times of peace nuclear tests, which result 
in the pollution of the air and atomic radiation, should not be per
mitted by international law even though such testing of nuclear 
weapons may be done with the legitimate belief of self-preservation.

The matter may now be considered from another angle, that is 
whether a State can be said to commit an international tort by reason 
of its resorting to nuclear weapon tests. The terms “international 
tort” and “international illegal act” appear to be synonyms for 
‘the breach of intei'national obligations’. Thus the breach of any 
international obligation whether it rests on lex inter partes of a treaty, 
a rule of international customary law or a general principle of lav 
recognised by civilised nations, constitutes an international tort’.1® 
In international law, however, the law of torts is confined to very 
general principles and is still in a process of development. The

nbsence of any clearly settled authorities on questions of tortious 
liability in international law. however, need not necessarily dispose 
off the matter. International law, like other branches of law and 
perhaps more so, is constantly developing and is influenced by new 
principles arising out of international relations. As already observed, 
the general theory of tortious liability in municipal law has been 
adapted in modern times to the needs of an industrialised society. In 
English law, for instance, it was in the first quarter of the twentieth 
century that the great English jurist, Sir Frederick Pollock, for
mulated the new principles of tortious liability which were necessary 
to adapt the law of torts to the needs of an industrialised society20. 
Sir Frederick Pollock has observed that ‘all members of a civilised 
commonwealth are under a general duty towards their neighbours to 
do them no hurt without lawful cause or excuse’. Is the international 
community of sovereign States a ‘civilised commonwealth’ in this 
respect? Is there a place in contemporary international law for 
these general principles that one must not do unlawful harm to one’s 
neighbours, and, if so, is there an international tort involving the 
legal liability of a State for damage caused by nuclear tests? It has 
been suggested that there is nothing inherently unreasonable in the 
conception of such an international tort as there may well be an 
analogy with the liability7 for breach of absolute duties attached to the 
ownership and custody of dangerous things in municipal law. The 
definition of the sources of international law embodied in Article 3S 
of the Statute of the International Court has now won world-wide 
acceptance and ‘the general principles of law recognised by civilised 
nations’ are universally7 accepted as a third source of international 
law. Contemporary international law may" accordingly be fertilized 
uid progressively7 developed by recourse to the general principles 
of law of the major legal systems of the world. It is, therefore, 
reasonable to hold that in cases where neither international conven
tion nor custom furnish a satisfactory rule of law. a rule of interna
tional law may be deduced from the general principles of law reeog- 
nised by civilised nations and these principles include the general 
principles of law of all the major legal systems of the world.

The Western law of liability7 of harmful acts, in civil law and 
common law countries alike, recognises general obligation not to

19. Schwarzenberger, International Lay}, 1957, Vol. I. Hefei- Pollock, The Caw of Torts (1929), Chapter T.



inflict unlawful harm oil one's neighbour. The obligation is based 
partly on liability for fault, including negligence, and partly on an 
absolute liability for dangerous things. Sir Frederick Pollock, in 
his treatise on The Law of Torts. observes that the principle accepted 
by Anglo-American common law is that it is a wrong to do wilful 
harm to one’s neighbour without lawful justification or excuse.21 
This position was reached in the common law after a long process 
of development which is analysed by Winfield in his jurisprudential 
study, The Province of the Law of Tort.22 The principle of general 
responsibility for unlawful harm to one’s neighbour is also recognised 
by France in Article 1382 of the Code Napolean and by Italy in Article 
2043 of the Italian Civil Code. The same principle is adopted in 
Germany in Sections 823 and 826 of the German Civil Code,23 24 25 
and the Swiss Code des Obligations incorporates the same principle in 
Article 4IM. This principle also appears to be fully accepted 
in the Soviet Union in Article 403 of the Soviet Civil Code.26 It may 
be said, therefore, that the major legal systems of Europe recognise 
a general obligation not to inflict unlawful harm on one’s neighbour. 
In general, the law of liability for unlawful harm, in the countries of 
Europe, is based on the principle of fault, which is inherited from the 
conception of dolus and culpa in Roman law, but the principle of 
fault has in recent times been qualified in some form by giving the 
principle of absolute liability in respect of dangers created by the 
respondent a substantially wider application than was known to 
Roman law.26 Thus in English law there is the rule in Rylands r. 
Fletcher which lays down that :

“The person who for his own purposes brings on his land and 
collects and keeps there, anything likely to do mischief, if 
it escapes, must keep it in at his peril, and, if he does not do

21. F. Pollock, The Law of Torts (1920), Page 20.
22. P. H. Winfield, The Province of the Law of Tort (1931).
23. Refer Manual of German Law (1950), United Kindgom Foreign Office : 

Vol. I, pp. 100-108.
24. Refer ‘Recueil Systématique des Lois et Ordonnances’, 1847-1947, page 41.
25. Refer Gsovski, Soviet CivilCode (1948), Vol. I, pp. 488-490.
26. For an analysis of the development of theory of absolute liability in the

common law, refer: Buckland & Me Nair, Roman Law & Common Law
(1936), particularly pp. 313-3 4; with regard to the civil law refer : F. H.
Lawson, Negligence in the Civil Law (1950).
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so, is prima facie answerable for all the damage which is 
the natural consequence of its escape.27

In American law, there is the principle of liability for ultra- 
hazardous activities, which has been stated thus :

••One who carries on an ultra-hazardous activity is liable to 
another whose person, land or chattels the actor should 
recognise as likely to be harmed by the unpre.ventable mis
carriage of the activity, for harm resulting thereto from that 
which makes the activity ultra-hazardous, although the 
utmost care is exercised to prevent the harm.”28 *

In French law, there is the théorie du risque tree20 and in German 
law there is the principle of responsibility for risks.30 The principle 
of absolute liability for dangerous things has therefore been accepted 
by the major legal systems of Europe and America. This principle 
is also recognised by the legal systems of Asia and Africa which have 
been profoundly influenced in matters of tort by the common law 
and the civil law. The principle that one must not do unlawful 
harm to one’s neighbours is also recognised by Islamic law as codified 
in the Majalla. The principle of absolute liability for dangerous 
things also forms part of the civil law of India and Japan. It may be 
said, therefore, that the major legal systems of the world recognise 
a general obligation not to inflict unlawful harm on one's neighbour 
and base this obligation partly on liability for fault and partly on 
absolute liability' for dangerous things. These principles of law 
recognised by all civilised nations may therefore he regarded as 
a source of international law and has an important bearing on the 
development of international law in the field of international torts 
and tortious liability. The general principle of law recognised by all 
nations that "one must not do unlawful harm to one's neighbours’ 
should in the opinion of this Committee be applicable in international 
law if a universal system of international law is to continue to develop

27.
28.

29.

30.

L. R. 3. H. L. 330; refer Winfield, Law of Tort (1954)—pp. 584-614.
American Law Institute, Restatement of the Law of Torts, (1938), Vol. 3, pp. 
41-53.
For an analysis of the théorie du risque crce refer : Planiol, Traite élémentaire 
due droit civil, 3rd ed. 1949, Vol. 2, pp. 315-317.
Refer U. K. Foreign Office, Manual of German Law, (1950), Vol. T, pp. 1 OS- 
110.
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in accordance with modern scientific developments. All systems of 
municipal law prevent an owner of property from doing acts on his 
property and dealing with it in a manner dangerous to neighbouring 
owners. A similar doctrine, based on this universally accepted 
principle of absolute liability for dangerous things, should be applica
ble in international law and a State harbouring dangerous things on 
its territory or carrying out dangerous experiments within its territory 
should be liable for damage caused to neighbouring States. A 
State lias no doubt sovereign authority over its own territory but it 
is under an obligation not to perform any acts on its territory 
which will have harmful effects on neighbouring States. A State 
which harbours dangerous things on its territory or carries out 
dangerous experiments on its territory, which causes damage to 
neighbouring States, should therefore incur legal responsibility to the 
other States. It appears to be reasonable to hold that this responsi
bility should extend to every kind of damage including—biological, 
meteorological, economic and otherwise—which can be traced to the 
acts of the State on its territory—such acts would be international 
torts. The legality of the carrying on of nuclear tests in one’s own 
territory if such tests cause harm outside the territory will, therefore, 
depend on the application of this general principle of law recognised 
by all nations that “one must not do unlawful harm to one’s neigh
bours.” If the rule applies and damage is caused, as is shown by 
scientific evidence, the testing State would have committed an inter
national tort and will be responsible to the neighbouring States for 
the consequences of its illegal action.

The next question to be considered is whether these tests can he 
said to be violative of the United Nations Charter or the principle? 
contained in the Declaration of Human Rights.

The preamble to the United Nations Charter reaffirms the faith 
of the peoples of the United Nations in fundamental human rights 
and the dignity and worth of the human person. The Statement of 
Purposes of the United Nations includes international co-operation 
in promoting and encouraging respect for human rights and funda
mental freedoms. Lauterpacht in his treatise, International Lav 
and Human Eights, expresses the view that it would be wholly 
inaccurate to conclude that the provisions in the Charter relating to 
human rights are mere declarations of principles devoid of any

im.nt 0f legal obligation. Any such conclusion is, in the opinion of 
' |6 learned author, no more than a facile generalisation. The 
* °vi^i0JtlS of the Charter on the subject figure prominently m the 
statement of the Purposes of the United Nations and Members

United Nations are, in the opinion of the author, under a legal 
^ligation to act in accordance with these purposes. It is their legal 
” tv to respect and observe fundamental human rights and freedom.

Nuclear tests appear to constitute a hazard to the human race. 
Even if the tests are carried out within the territory of the testing 
State, and even if such tests may endanger immediately only the 
lives and health of the people of the testing State, the carrying out of 
such tests may still amount to a violation of fundamental human 
rights as in the context of the U.N. Charter the welfare of the people 
of all ’states, including the testing State, is the common concern of 
the United Nations and the peoples of the world. Eventually 
the whole of human life on the globe may be affected by nuclear 
tests such as the recent 50 megaton bomb explosion. The carrying 
out of such tests amounts to a wanton disregard for the welfare and 
safety of tlie human race. It may perhaps be said that the holding 
of such tests in gross disregard of the consequences to human life 
is in violation ol the principles of the Universal Declaration of Human 
Rights and the provisions of the United Nations Charter with regard 
to fundamental human rights and freedom.

This Committee is of the opinion that no State can act in com
plete disregard of the elementary dictates of humanity. This position 
has been accepted as declaratory of the existing law by the Interna
tional Military Tribunal of Nuremberg as long back as 1946 and the 
position is also established by rules of international customary treaty 
law as regards deeds of outrage. The Preamble to the Charter of 
the United Nations, the Universal Declaration of Human Rights 
and the adoption of the Genocide Convention clearly establish this 
humanitarian aspect in international law. In the international 
law of the war this aspect has long been recognised- The Com
mittee is of the opinion that any testing of nuclear weapons in 
disregard of the consequences on human lives would be in violation 
of the recognised principles of international law. The Committee 
is further of the opinion that international law being îcgulatoiy 
of the conduct of nations inter*cannot be said to bo devoid of mora-
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lity or ethics and this position should not he disregarded by the 
testing States.

It is also for consideration, whether the conduct of nuclear tests 
in trust territory is a violation of the United Nations Charter and the 
Trusteeship Agreement. The provisions of the United Nations 
Charter dealing with Non-Self Governing Territories and the Inter
national Trusteeship System arc not easily reconciled with conducting 
hazardous nuclear experiments in such areas. Article 73 of the Charter 
of the United Nations states that

1 “Members of the United Nations which have or assume 
responsibilities for the administration of territories whose 
peoples have not yet attained a full measure of self
government, recognise the principle that the interests 
of the inhabitants of these territories arc paramount, 
and accept as a sacred trust the obligation to promote to the 
utmost, within the system of international peace and 
security established by this Charter, the well-being of the 
inhabitants of these territories.''

Article 74 states that

“Members of the United Nations also agree that their policy 
in respect of the. territories to which the Charter applies, 
no less than in respect of their metropolitan areas, must 
be based on the general principle of good-neighbourliness. 
due account being taken of the interests and well-being 
of the rest of the world, in social, economic and com
mercial matters."

Article 6 of the model Trusteeship Agreement describes even more 
specifically the responsibilities of the trustee as the administering 
authority. Article 6(2) states that the administering authority 
must promote the. “economic advancemoi i and self-sufficiency of the 
inhabitants” by encouraging "the development of fisheries, agri
culture and industries ' and by protecting the inhabitants against the 
“loss of their lands and resources. Article 6(3) requires the 
administering authority to "protect the health of the inhabitants.’ 
The removal of the inhabitants of tile area in t-hc so-called "danger 
zones” amounts to removing them from tlieir land and homes 
and this would amount to violation ot Article 73 of the Chartei

- i n nf the Trusteeship Agreement. Article 73 of the
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appear to give specific rights to uon-self-goveming territories and 
that these territories are not under the complete and absolute sover
eignty of the metropolitan States. As the members of the United 
Nations have committed themselves to the observance of certain 
international standards in their relations with their colonies, it is 
considered that, they do not have the right to expose the peoples 
of these dependent territories, as well as the peoples of the neighbour
ing territories, to a harmful radioactive fall-out by carrying out 
nuclear tests in such territories.

Tho next question for consideration is whether the nuclear tests, 
if carried out in the areas of the high seas, can he said to interefere 
with the right of navigation and fishing on the high seas and thus 
violate, a fundamental rule of customary international law.

For the purposes of safety it appears that nuclear test- cannot 
be conducted without the establishment of a danger zone on the 
high seas. This may amount to a serious interference with freedom 
of i avigation on the high seas. The vast area has to be patrolled 
by the testing State to ensure that no ships enter the zone and if 
any ships inadvertently enter that zone the vessels and the crew may 
suffer radioactive contamination. The closing of vast areas of the 
high seas to shipping and aircraft cannot be reconciled with the 
freedom of navigation on the high seas and in the air space above 
the seas. The alleged humanitarian purpose behind the closing of 
such vast areas of the high seas loses its justification when it is re
called that the liazard is artificially introduced. A warning area of 
400,000 square miles was created in April, 1954. no doubt induced 
by the desire of the United States authorities to p rotect the lives of 
sailors and fishermen who might be sailing in the surrounding waters, 
but the debarring of such vessels from a vast area of the high seas 
aggravate tho legal position as the greater the degree of precaution 
taken, the larger the warning area, and the greater the interference 
with freedom of navigation on the high seas. The more the area is 
increased, the more difficult it is to cordon it off effectively. The 
very nature of nuclear experiments is such that, to the extent that 
adequate safety measures are taken by cordoning off areas of the 
high seas, universally accepted customary rules of international lav. 
are violated as the ships of all nations have the right to sail on the 
high seas and no state may interfere with freedom of navigation
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(2) Scientific evidence us available, however, shows that 
every nuclear explosion caused by testing of nuclear 
weapons results in widespread damage and is capable of 
doing such damage : that in the present state of scienti
fic development it is impossible to eliminate the possi
bility of harmful effects of such tests ; such harmful 
effects not only cause direct damage and destruction 
but pollute the atmosphere and cause fall-out of radio 
active material and also increase atomic radiation 
which is detrimental to the well being of man and 
affects also future generations.

(3) Having regard to the harmful effects, as shown by scienti 
fie data, a State which carries out the nuclear tests 
must be held to bo carrying on a dangerous activity 
Even if such activities are carried on within the territory 
of the -testing State’ they amount to an abuse of the 
State’s right in regard to the use of its own territory. The 
plea of justification on the ground of self-preservation 
ought not to be accepted.

(4) The principle of absolute liability well recognised in all 
civilised legal systems for harbouring dangerous chattels 
or carrying on of dangerous activities ought to be applied 
in international law as a part of its progressive develop
ment, and a State carrying on nuclear tests ought to 
be made liable for the damage caused by such tests on the 
basis of general scientific evidence without the necessity 
of further proof of actual damage.

5) Since scientific evidence shows that everyintelear weapon 
test causes damage, a State carrying on such activities 
should be held to be guilty of internationally wrongful 
conduct for the wrongs or injuries caused thereby to 
other States and its nationals without further proof of 
damage.

(6) Having regard to the scientific evidence a testing State 
must be. said to violate the principles contained in the 
United Nations Charter and the Declaration of Human 
Rights, and at any rate the spirit behind them.
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Comments of Delegations and Member 
States on the Draft Report on 

Legality of Nuclear 7ests

JAPAN

The major part of the Draft Report from page 195 to page 219 is 
based on the background paper prepared by the Secretariat. The 
Committee, however, did not discuss the matter in such detail 
either at its Fourth or Fifth Session.

Therefore, the Japanese Delegation hold that the said part of the 
Draft Report should be treated separately as a working paper 
provided for by the Secretariat, and that the Draft Report should 
merely mention the fact that the Committee discussed the topic 
on the basis of the working paper. Such being the position of the 
Japanese Delegation, expressions like “The Committee is of the 
opinion that . ...” should be omitted from such working paper 
for they do not necessarily reflect the views of the whole Com 
mit tee

In the event that the above-mentioned part of the. Draft Report 
is to be adopted as the Report of the Committee, the Japanese Dele
gation will be obliged to reserve their position with regard to any 
and all parts of such Report.

2. The Japanese Delegation consider that the Report of the 
Committee should make it clear that the Committee, while it has 
agreed on the importance of humanitarian consideration or political 
aspects of the question of cessation of nuclear weapon tests, has 
decided to devote its work at the present session to the question oi 
legality of nuclear weapons tests.

3- Theoretically viewed, the problem of legality of nuclear tests 
should be distinguished from the problem of compensation for loss 
or damage by nuclear tests. The Japanese Delegation hope that the 
Draft Report be drawn up in precise knowledge of such distinction

4- The Japanese Delegation hold that a State that has carried 
out nuclear tests should incur a strict liability for actual loss or 
damage caused by them under the general principles of law re
cognised among civilised nations, whether or not dolus or culpa- can 
be attributed to the testing State. The very occurrence of actual



less or damage, however, should be established by the claimant 
State. The idea to shift the burden of proof from the claimant 
to the testing State in regard to the existence of such loss or damage, 
which in effect makes the testing State to prove the non-existence 
of any loss or damage by nuclear tests, poses a most difficult legal 
question because, although quite interesting lege ferenda, such an 
idea would necessitate an extreme expansion of the theory of strict 
liability now recognised in the civilised society and would result 
in a general change to the traditional doctrine of procedural equality 
between the parties (Privzip der Waffengleichheit).

(2) Delete the part on page 198 beginning with “in the
absence of............. ” and ending by “..........................
have harmful effect”, and substitute “in as much as 
no factual and scientific evidence to the contrary has 
been made available before the Committee, it would be 
reasonable to proceed on the basis that nuclear weapons 
tests cause or are capable of causing harmful effects.

(3) On page 199 delete “rather than rely on principle 
international law.’

of

5. In this connection, “actual damage” should include all kinds 
of biological effects so long as they are medically predictable. And 
lege ferenda, the genetic effects should also be regarded as “actual 
damage” if scientific evidence can show that the future occurrence 
of the genetic effects is highly probable. And again lege ferenda, 
if the genetic effects have actually appeared at a later period, they 
will be regarded as new damage for which compensation can be 
claimed.

6. The Japanese Delegation hold that the scientific evidence made 
available to the Committee shows that the radioactive contami
nation of the earth’s environment caused by the nuclear tests re
sults in increases in the global levels of radioactive fall-out and thus 
constitutes a growing threat to the present and future generations, 
and also that such radioactive fall-out could become harmful wlien 
accumulated.

(4) On page 218, in paragraph (4) of the conclusions, delete
the words “on the basis of___’’and substitute “on the
basis of scientific evidence.”

(5) On page 218 amend paragraph (5) of the conclusions to 
read as follows :

“(5) Without prejudice to paragraph (1) of the con
clusions, nuclear weapons tests constitute inter
nationally wrongful conduct for the damage or 
injuries caused thereby to other States and their 
nationals.”

(6) On page 218, amend paragraph (6) of the conclusions 
to read as follows :

Therefore, the Japanese Delegation hope that the Draft Re
port should state clearly that the cumulate nature of radioactive 
fall-out causes or is capable of causing the harmful effects to the 
world-wide environment.

7. In the light of the position stated above, the Japanese Dele
gation would like to propose the following amendments to specific 
passages of the Draft Report.

(1) At page 197 delete “as to whether scientific evidence 
did establish that the nuclear tests have harmful 
effects on the human beings,” and insert “as 
to whether scientific evidence did establish that 
all nuclear weapons tests have harmful effect on human 
beings.”

“(6) A nuclear weapon test is to be considered as a 
infringement upon the principles contained in the 
United Nations Charter and the Declaration of 
Human Rights, and at any rate upon the spirit 
behind them.”

(7) On page 219, amend paragraph (7) of the conclusions to 
read as follows :

‘(7) To carry on nuclear weapons tests in the high seas 
constitutes an abuse of right so long as the carrying 
on of such tests interfere with the freedom of navi
gation and fishery on the part of other nations.’



THAILAND

1. The Delegation of Thailand finds the Draft Report on Legality 
of Nuclear Tests prepared by the Secretariat of the Asian-African 
Legal Consultative Committee inacceptable as a whole.

2. The Delegation of Thailand finds it possible to accept only one 
part of the Draft Report from page 216 beginning with the phrase 
“The next question to be considered....’’ to page 217.

3. The conclusions reached in the Draft Report are not acceptable 
to the Delegation of Thailand, which can only accede to para
graphs 1. 7 and 8 of the Conclusions as they now stand.

4. It is the view of the Delegation of Thailand that it is not 
possible to give a conclusive legal opinion on the legality of nuclear 
tests without examining all the scientific evidence including 
materials referred to by the testing States, particularly on under
ground tests.

5. Subject to amendments,, paragraph 2 of the 
may be accepted by the Delegation of Thailand :

Conclusions

(i) After the opening phrase "scientific evidence as available 
and “to the Secretariat”.

(n) The word “impossible” at the beginning of the fifth 
line should read “not yet reasonably practical”.

6. The Delegation of Thailand is of the opinion that a large 
portion of the Draft Report which leads to the conclusion in para
graph 4 is labouring under misapprehension that there is as yet 
no liability under international law for the damage or injuries caused 
by nuclear tests. International law has already developed far be
yond that stage and the Thai Delegation is prepared to support 
as a proposition of international law that the testing State is 
liable to pay compensation to the injured State in respect of damage 
to properties or loss of lives or physical injuries. This liability is 
eminently under the heading of State responsibility or sub-heading 
private claims” or “international claims”. There is no need to go 

into the history of the development of international law on this 
particular topic. But if trace must be made, it can be made to the

1

common law concept of nuisance as illustrated by the Trail Smelter 
Award, or the theory of absolute liability, or the maxim “sic utere 
tuo ut alienurn non laedas”, which incidentally is separate from and 
unconnected with the notion of abuse of right in international lan-. 
Paragraph 4 should be redrafted to read :

"The testing States are liable to pay prompt and full com
pensation to the injured State or States in respect of 
damage caused by nuclear tests under the modern 
international law doctrine of State responsibility.”

7. Paragraph 3 of the draft Conclusions is not acceptable to the 
Thai Delegation for two reasons : (i) Reference to the doctrine of 
"abuse of right” is not helpful to the discussion, because it has 
very little connection with the problem of nuclear tests. The 
only accurate reference to “abuse of right ” is found in page .. of the 
Draft Report in a quotation from an opinion given by the Inter
national Law Commission — («) Reference to the plea of justifica
tion on the ground of self-preservation is irrelevant, The right 
of individual and collective self-defence is expressly provided in 
Article 51 of the Charter of the United Nations.

8. Paragraph 5 of the draft Conclusions is not acceptable to 
the Thai Delegation for the following reasons :

(ij It is supported by the lack of evidence to the contrary,
I while in fact evidence, to the contrary has not yet been 

examined. Damage need not necessarily follow.

(it) Nuclear tests resulting in damages are actionable. They 
are not injuria sine danmo or actionable without proof 
of damage. In international law, damage cannot be 
assumed, because of the complicated problem of 
“nationality of claim”. If nuclear tests are actionable 
per se, it would not be possible to recognise who the 
injured party is and how the compensation is to be 
assessed. Confusion would be introduced into the theory 
and practice of international law.

(iii) Actionability is still remote from illegality or criminality 
Civil wrongs or tortious acts are not the same as wrong



228

fui conduct or illegal act or criminal offence.. The idea 
of illegality has not yet fully developed in international 
law. It is nevertheless closely linked to the concept 
of legal control of State acts.

9. The Delegation of Thailand is predisposed to accept paragraph 
6 of the draft Conclusions, if it can be so amended as to read :

“Having regard to the potential harmful effects of nuclear 
weapon tests, the testing of nuclear weapon explosions 
may be said to violate the principles of human rights 
and fundamental freedoms contained in the Preamble 
of the Charter of the United Nations and the Universal 
Declaration of Human Rights.”

1U. It is the view of the Delegation of Thailand that the question 
of legality of nuclear tests cannot be discussed separately or divorced 
from the question of legal controls of nuclear tests. Nor can it be 
said that one is more political than the other. Legal controls of 
nuclear tests are exclusively legal questions from the point of view 
of international law just as legal controls of international conflicts 
are purely juridical in the eyes of Professor Julius Stone. The 
creation of an international machiner}' to conti ol nuclear tests, once 
a conclusion is reached that such tests are potentially dangerous 
although not necessarily always illegal, is no more political and 
no less a legal question for an international lawyer than the creation 
and functioning of an international tribunal to control international 
conflicts or to settle international disputes.

It is therefore the submission of the Delegation of Thailand as 
a Member of this Committee that legal aspects of the legal control 
of nuclear tests should be studied together with the examination ol 
further evidence on the effects of nuclear tests, as it is inseparably 
bound up with the question of legality of nuclear tests.

UNITED ARAB REPUBLIC

Extracts from tho letter dated 7th May, 1962 of H.E. Hafez 
Sabek, Head of the LhA.R. Delegation to the A.A.L.C.C. and Chief 
Justice of U.A.R. addressed to the Secretary, A.A.L.C.C.

In response to your letter dated March 28th, 1962, I recall that 
he'U.A.R- Delegation had accepted at the Rangoon Session the 

Draft Report prepared by the Secretariat on the subject of “Legality 
f Nuclear Tests”. The Delegation stands still on its position 

but reserves his rights to express further views on the comments 
which the other delegations may send to the Secretariat.

CEYLON

The statements made by very many of the Delegates at the Ran
goon Session during the discussion of the Legality of Nuclear 
Tests took the form of answers to specific questions, which had 
been posed in the Brief prepared by the Secretariat. What are 
set out, at the end of the Draft Report, in the form of “conclu
sions reached by the Committee”, purport to be summaries of the 
opinions expressed by the Delegates in answer to those questions. 
For the reason that this summary does not adequately give 
expression to certain doubts and reservations contained in some oi 
the statements rendered at the Session, the Delegation of Ceylon, 
while stating its general agreement with the conclusions as set out 
in the Draft, reserved the right to make the comments which we. 
now offer.

As a general observation, we consider that the Report, as drafted, 
does no°t contain adequate indication of the distinction, underlined 
by many Delegates, between the humanitarian and practical con
siderations which render imperative the condemnation of nuclear 
testing on the one hand, and the considerations which, on the 
other hand, affect the different question of the legal validity of such 
tests. We consider that any effectiveness which the Committee’s 
conclusions may have will be enhanced, rather than reduced, if it is 
realised that this distinction was borne in mind during the 
discussions.

The Committee, consisting, as it does, solely of personnel expe
rienced in the practice, teaching and administration of Law', bad 
necessarily to bo guided by opinions of other authorities on the 
question whether nuclear tests are inherently dangerous to human 
and other life. On the basis of material collated by the Secretariat,



our Delegation thought it reasonable to assume that the tact of such 
danger had been quite, satisfactorily established by past experience 
Nevertheless, the Committee did not have the advantage of hearing 
“the other side” with respect to this vital question of fact. Hence 
we cannot be certain that the assumption of necessary and inevitable 
danger is completely justifiable. If tests can be conducted without 
any risk of danger to life, the basis for the condemnation of the 
Tests on the ground of illegality would no longer exist.

In regard to the legal bases for the conclusion that nuclear tests 
are illegal or ought to be illegal (with which conclusion our Dele 
gation agrees) we are aware that there have been arguments put 
forward by students of international law in favour of a view contrary 
to that reached in the Report. The value to be attached to the 
Committee’s Report would have been enhanced if these contrary 
views could have been examined.

We consider that the ground of “justification” for the conduct 
of the tests may be somewhat more substantial than the treatment
of the matter in the Draft Report would indicate. Had the question 
of legality to be considered in limine, before any actual tests had 
been conducted, the possible plea of justification (i.e., that tests may 
be necessary as a measure of preparation for defence in anticipation 
of nuclear attack), could have been ruled out as being quite untenable 
To have ruled it out at that stage, antecedently to the commence
ment of testing, would have meant only that all States would be in 
a position of equality in the matter of preparation for defence, and 
that in the event of hostilities each State would equally lack tin 
advantage of the use of tested weapons. But unfortunately, the 
validity of the plea of justification has to be considered in different 
circumstances, in the light of the unhappy fact that tests have 
actually been conducted by some States, one or some of which may 
already enjoy a potential offensive superiority in consequence. A 
particular State may in all reason and sincerity be fearful or even 
convinced thaï some other State has. through tests which have 
already taken place, perfected a weapon for future! use, and may 
therefore desire to conduct tests only with a view to the equali
sation of offensive strength as a measure of defence. In such a 
context, we cannot with full confidence adhere to the conclusion 
that the plea of justification must at this stage be rejected without

qualification ■
perhaps unreasonableSo to reject, it would amount to

bv which the nuclear States are atcondemnation of the motives 
present influenced.

, agree fully with the conclusion
'7“5 'ZitTZi 5* Ua» a.

« **•» *• - "■»
Id tlu, Declaration ,.f Hun»,, Rights. If indeed » K*e
'm * the interests of its defence as a measure of pro-

believed to be within the possessiontests in good faith u
nation aaainst tested weapons b .
f other States, it would be doing so in the interests of its nationals, 

q ch a State would be faced with the difficult choice of endangering 
t !ationals by the conduct of tests or else of exposing its nationals 
to the risk of possible nuclear attack with no assurance of protection 

oh an event We consider that at the least there is room 
^'difference of opinion on the question whether a State which 
iu 8Uch a situation chooses to conduct tests can be said to be acting 
prejudicially to the human rights of its nations. eie again 
the fact that an unlawful act has already been done by another
State would appear to raise considerations similar to those iqmn 
which the law of self-defence is based, and to render justifiable a 
course of action w hich might in other circumstances have been n-

defensible

The Draft Report ,„d,Oates «1» m.ont.ou -t ^ Secretary to 
appeud the statements made by the Delegatee of their op.n.onson the 
several questions posed for consideration at the Rangoon Sess.o.u 
We do not therefore think it necessary to mention m the present 
comments certain less important points upon which our Delegate, » 
opinions are not precisely in accord with the “conclusions as set on 
in the Draft Report.

PAKISTAN

Extracts from the Letter No. F. 23 (l)P/62-III dated December 18 
1962 from Mr. Mohd. B. Babar, Third Secretary, Pakistan Hig 1 
Commission, New Delhi, addressed to the Secretary, A.A.L.C. ■

I am desired to refer to your letters No. F. (Res.)12/62(1) dated 
April 24, 1962, and F. (Res.)-12/62(4) dated October 20, 1962, 
regarding the comments of the Government of Pakistan on the



Draft Report on Legality of Nuclear Tests, and to state that the 
Government of Pakistan are in agreement with the views contained 
in Paras 3 to 8 of the conclusions reached by the Committee.

INDIA

I. General Observations

The Government of India are generally in agreement with the 
conclusions reached by the Committee on this subject. However, 
it is suggested that the Report should also deal with the question 
as to whether an injunction for stoppage of nuclear tests is necessary. 
This indeed is a very important question, for, the question of re
paration comes only after the event and it is no solution to the real 
issue which is to save humanity and property from damage and 
destruction. The International Court of Justice has the power to 
indicate, if circumstances so require, provisional measures which 
ought to be taken to preserve the respective rights of either parties. 
(See Article 41 of the Statute of the International Court of Justice). 
If occasion arises for the International Court of Justice to consider 
this question , we think that the Court will not hesitate to issue a 
suitable order of injunction. In this connection, we would also 
like to draw the attention of the Committee to the statement of the 
Delegate of India when this subject was discussed at the Fifth 
Session of the Committee. We would therefore suggest that a para
graph on the. subject may be included in the Final Report.

Injury or harm to human beings resulting from nuclear tests 
may be either instantaneous or delayed. Though the Report deals 
with this question, the conclusion merely refers to the harmful 
effects resulting from the nuclear explosions.

It is suggested that the conclusions appearing on pages 217 to 
219 of the Report may be redrafted as follows :—

(1) The available factual rlata and the result of scientific re
search establish beyond doubt that every nuclear explosion caused 
by testing of nuclear weapons is capable of causing damage to human 
life and health as well as to property by its blast, heat, toxicity and 
radioactive fall-out ; such damage may be instantaneous or

, a ■ the extent of actual and possible damage might varyrri--—- rapi°T rpcan neither be controlled nor predicted.

(Reference nicy be usefully rn.de in this connection to the Naga- 
L a„d Hiroshima incident, and after, tho «plosion at Bikini 

and the various works recording scientific researches).

,,, th0 nuclear «plosion, the harmful effect, of which are 
ÏÏLr predictable nor controllable, is likely to cause, wide spread 
d le scTl. damage, a State which Carrie, out or permits th. 

trying out of nuclear tests must be held to be ndulgmg m or 

permitting a dangerous or ultra-hasardou, activity.

'31 The liberty of a State to carry on any activity, however dan-

:K't-ü'rs.....

Case).

(4) The theory of absolute sovereignty oi a State has
a setback by the modern developments in the n— 

sphere which preclude a State from acting m * manner detnmental 

to the interests of the other States.

(Reference is invited to the Preamble of the Charter of the United 
Nations the Universal Declaration of Human Rig ts’ * 0 
the International Military Tribunal of Nuremberg, Convention, 
on the Law of the Sea, Genocide Convention etc.).

(5) Accordingly, nuclear tests, potentially capable ot n mg 
harm .0 other States and their nationals cannot be jnsUficd
on the, accepted principles of international law an ns» e a*
any rate having regard to the modem trend ill t e ere o 
of international lawr and usage.

(6)
The plea of justification for nuclear tests on the j ;round of

self-proservation'cannot^and ought not to be accepted as no State
can claim to rausc harm to other States, without provocation, m it, 

effort to preserve itself.



(!) A State carrying on nuclear tests on its territory is unquestion
ably guilty of an international tort and is liable for the damage 
caused thereby to other States and their nationals. The liability of 
the State should be. absolute or strict—without proof of fault or 
negligence.

(8) An action for injunction restraining a State from carrying on 
nuclear tests would probably succeed in the International f'oiu't 
of Justice.

(9) Nuclear tests carried on in the High Seas violate the principle 
of the freedom of the seas inasmuch as tho carrying on such 
tests interfere with the freedom of navigation and they result in 
pollution of tlic water and destruction of the living resources of 
the sea.

(J O) A State carrying on such tests in trust territories must be held 
to be acting contrary to Articles 73 and 74 of the United Nations 
Charter.

VIII. DRAFT ARTICLES ON 
NUCLEAR TESTING

Submitted by the Delegation 
Of Ceylon at the Sixth Session



Draft Articles on Nuclear Testing

Article I

It shall be unlawful for a State to cause damage, direct or indirect, 
to aliens, whether on its territory or outside its territory and whether 
in respect of person or property, by the explosion of nuclear wea
pons by testing. The State causing such damage shall incur inter
national responsibility to the national State or States of the injured 
aliens involving the duty to make reparation to the latter State or 
States.

Article 11

It shall be unlawful for a State to cause damage, w hether direct 
or indirect, to another State, whether on the territory of the former 
or outside it, by the explosion of nuclear weapons by testing. The 
State causing such damage shall incur international responsibility to 
the injured State involving the duty to make reparation.

Article 111

It shall be a violation of the sovereignty of the State by another 
where the latter causes damage on the territory of the former by the 
explosion of nuclear weapons by testing and the latter shall give 
satisfaction for this to the former.

Article IV

(a) The question whether an explosion of nuclear weapons by 
testing has caused particular damage shall be answered by 
determining whether the damage was the probable consequence 
of the explosion of the nuclear weapons concerned.

(b) Such damage shall be presumed to be the consequence of the 
test carried out.

(c) Such presumption may be rebutted by proof beyond reasonable 
doubt that in view of the precautions taken by the State concerned 
the damage was not caused by the explosion caused by it.

Article V

_ ^ shall be no defence to any of the unlawful acts enumerated 
lQ Articles I to III that the damage caused was unforseeable or that



It shall be no defence to any of the unlawful acts enumerated 
in Articles I and III that the explosion of nuclear waeapons was 
carried out in circumstances in which preparation for self-defence 
against nuclear attack was called for by the prior explosion of nuclear 
weapons by another State

Article VIII

Where two or more explosions of nuclear weapons by more thaï 
one State cause damage but it is uncertain how much of the damage 
was caused by each State, there shall be a presumption that eacl 
of these States is jointly and severally liable for all such damage. 
This presumption may be rebutted by proof that any one State wa 
responsible for a specific portion of the damage only

Article IX

The quantum of damages payable for any unlawful damage for 
which a State is responsible shall be determined in accordance with 
the rules of international law, deriving from any relevai it source 
of international law, pertaining to the qualification of damage.

The persons on whose behalf claims may be brought by a State 
shall be determined in accordance with the rules of international law, 
deriving from any relevant source of international law, pertaining 
to the bringing of such claims.

It shall be no defence to any of the unlawful acts enumerated 
in Articles I to III that the damage caused was the result of the 
pollution of the high seas by such explosions.

Article VII

Article X
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reasonable care was taken to avoid such damage provided such 
damage is the natural consequence of the explosion of the nuclear 
weapons concerned.
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Passage through the territ orial sea of a State shall not be innocent 
heW guch passage involves the carriage of nuclear weapons with- 

imt the permission of the littoral State.

Article XII

An injunction should be granted in appropriate cases at the 
instance of any State whose nationals are likely to be injured against 
an imminent threat of an explosion.

Article VI

Article XI



IX. FINAL REPORT OF THE 
COMMITTEE

Adopted at the Sixth Session



Final Report of the Committee

The Asian-African Legal Consultative Committee at its Third 
geüsion held in Colombo in January 1960 deoided to take up for 
consideration the question of Legality of Nuclear Tests, a subject 
ivhioh had been suggested by the Government of India under 
article 3 (c) of the Statutes of the Committee, being a legal matter 
,,f common concern to all the states participating in the Committee

At its Fourth Session held in Tokyo, in February 1961, the Sec
retariat of the Committee presented before it the relevant material 
both from the scientific and legal points of view, which formed 
the basis of discussion at that session. After a general dis
cussion the Committee, decided to study the matter further and to 
take up the question for fuller consideration at its Fifth Session. 
Th' Committee decided that it would not concern itself with the 
question regarding the use of nuelear weapons in time of war, but 
that it would confine itself to an examination of the problem of the 
legality of nuclear tests in time of peace.

In accordance with the decision taken by the Committee at its 
Tokyo Session, the Secretariat prepared a report which was placed 
before the Committee at its Fifth Session held in Rangoon in January 
1902, on the basis of which the matter was further considered.

The Committee heard the views and expressions of opinion on 
the various topics arising on this subject from the Members for Burma, 
Ceylon, India. Indonesia, Japan, Pakistan, Thailand, and the United 
Arab Republic. Thereafter further comments were submitted 
by member governments.

At. the Sixth Sc ssion of the Committee held in Cairo, in February- 
March 1964. the Committee considered the report prepared by the 
Secretariat and the comments received from Governments. The 
Committee took into account the various United Nations reso- 
hitiona and international agreements relevant to the subject and the 
«Wftutifie data placed before the Committee. It also noted with 
satisfaction the conclusion of the Treaty of 5th August, 1963 
1 bibit in g nuclear tests, which has had a considerable effect 
upon the ultimate outcome of the Committee’s deliberation.
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The Committee has formulated the following conclusions, stating 
that they apply equally to test explosions of nuclear weapons 
carried out by anyone for whose action the State is responsible itl 
international law.

CONCLUSIONS

1. As sufficient evidence regarding the harmful effects of the 
underground test explosions of nuclear weapons is not at present 
available to the Committee, the Committee is unable at this stage 
to express any opinion on the legality or otherwise of such test 
explosions. The conclusions hereainafter set out are therefore 
referable to all test explosions of nuclear weapons other than under
ground test explosions.

2. Scientific evidence examined by the Committee shows that 
every test explosion of nuclear weapons results in widespread damage, 
immediate or delayed, or is capable of resulting in such damage ; 
the present state of scientific knowledge does not indicate that the 
harmful effects of such test explosions can reasonably be eliminated. 
Such test explosions not only cause direct damage, but pollute 
the atmosphere and cause fall-out of radioactive material and also 
increase atomic radiation, which are detrimental to the well-being 
of man and also affect future generations.

3. Having regard to its harmful effects, as shown by scientific 
data, a test explosion of nuclear weapons constitutes an international 
wrong. Even if such tests are carried out within the territory of the 
testing State, they are liable to be regarded as an abuse of rights 
(abus de droit).

4. The principle of absolute liability for harbouring dangerous 
substances or carrying on dangerous activities is recognised in Inter
national Law. A state carrying out test explosions of nuclear 
weapons is therefore absolutely liable for the damage caused by such 
test explosions.

5. Test explosions of nuclear weapons are also contrary to the 
principles contained in the United Nations Charter and the Dec
laration of Human Rights.

Test explosions of nuclear weapons carried out in the high 
^ and in the airspace there above also violate the principle of 

Te"1 freedom of the seas and the freedom of flying above the high 
t &s as such test explosions interfere with the freedom of navi- 
^ tiori and of flying above the high seas and result m pollution of the 
water and destruction of the living and other resources of the

sea.
7 Test explosions of nuclear weapons carried out in trust terri, 

tories and non-self-governing territories also violate Articles 73 
nH 74 of the United Nations Charter.
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APPENDIX I

Effects of Atomic Radiation on Man 
and his Environment

(Extracts from the Report of the. United Nations Scientific 
Committee on the Effects of Atomic Radiation)

Chapter III (vi)—“Environmental Contamination”

38. Radioactive contamination of man’s environment occurs 
as a result of nuclear explosions and may also arise from radioactive 
waste disposal and accidents involving dispersion of radioactivity. 
At the present time, the radiation doses from these last two sources 
are negligible, but in the future they might become appreciable.

Radioactive fall- on t
39. Most of the radioactive isotopes which cause the environ

mental contamination following nuclear weapon tests are. fission 
products. There are also some formed by neutron induction and
ome residual fissionable material.

Fall-out mechanisms
10. .Fission product» injected into the stratosphere constitute 

a reservoir from which they fall on to the whole, of the earth’s surface 
>ver a period of many years (stratospheric fall-out). Fission products 
not penetrating into the stratosphere may be transported over long 
distances in the troposphere by air currents but are deposited on the 
earth’s surface by rainfall and sedimentation over a priod of a few 
months (tropospheric fail-out). Because of the gradual deposition 
of fall-out from the stratosphere, most of the resulting irradiation of 
man arises from radioactive isotopes of long half-life such as stron
tium-90 and caesium-137. In contrast, the earlier deposition of 
tropospheric fall out makes it necessary also to consider the doses 
from radioisotopes of much shorter hr If-life such as strontium-89, 
zirconium-95 and ruthenium-103 and 106, iodine-131, barium-140, 
and cerium-144.

41. Near the test site there is an early deposition of radio
isotopes which is influenced by various meteorological and testing 
conditions and which may involve a special hazard to any individual 
m this area of immediate local fall-out.
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42. Meteorological conditions and the predominant occurrence 
of nuclear tests in the northern hemisphere cause a non-uniform 
deposition of the longer-lived isotopes over the globe, as a result of 
wliich countries between 30° and 50“North experience a deposition 
of these about three times as great as the world-vide average. 
Countries in the southern hemisphere and it; the tropical belt have 
smaller deposits with a maximum betw ;en 30° and 50° South, of the 
order of the world-wide average value D18. In some countries, 
tropospheric fall-out increases the deposition of the longer lived 
isotopes strontium-90 by a small amount. Local meteorological 
and climatic factors influence the extent and mode of the deposi
tion in a particular locality.

Measured contamination of air and ground by strontium-20 and
caesium-137

43. Results of measurements of strontium-90 and caesium-137 
concentrations in different materials show an average ah' concentra
tion at ground level of strontium-90 of the order of 1Ü-19 to 10-17 
c/1 in 1956-1957 D-10/11. Values for strontium-90 deposited 
on the ground at the middle of 1957 were about 8mo/km* in 
Japan. Smc/km2 in the United Kingdom. 4-21mc/km2 in the United 
States and 3-12inc-km2 in the Soviet Union, in the northern hemis
phere. and aboul 4mc/km8 in -Argentina, in the southern hemisphere. 
At the middle of 1957 a caesium-137 deposit about 6mc/km* was 
measured in Japan and Sweden.

Uptake of radioisotvpi

44. Radioisotopes enter the human body by inhalation of 
airborne material and more particularly by ingestion following 
(a) uptake by and deposition on vegetation, (b) transfer through 
animals, (e) contamination of water supplii <. Tu this respect 
strontium-90, caesium-137 and iodine-131 are of special importance. 
The particulate nature of fall-out and the occurrence of single 
particles with an activity higher than the average might result in 
the intake, by a single individual, of an amounl of radioactive 
material exceeding that calculated on the assumption of uniform 
distribution of the fall-out deposit. The relative importance of the 
various modes of intake must, however, be considered in assessing 
the significance of this.

Chapter V (iv)—“Summary and Conclusions

fi2 A larve body of knowledge has accumulated during the 
, y„tv years on the somatic effects of ionizing radiations on man

!nternal>r^racîhrtioii have, been sTudied and, although many of these

U t„„„ »L i-» >»« ,o,,“7
, * , f ..11 kinds. In vouerai, the effects following exposure

Z relatively large doses are well known- whereas the effects of small 

are not understood nearly as well.

63 AH tvpes of ionizing radiations produce similai biolo0 ca 
isuallv not distinguishable from other pathological

doses

effects : these are us and alpha rays, areconditions. Some radiations, such as neutrons ™ ical
moreefficient inprodurtng ^tum are

tlmportlnt ^^determining the nature and extent of the biologmal 
:;:ra 1 the age and sex of the individual exposed and the 
part of the body that has suffered exposure. Radioactive isotopes
produce harmful effects in those organs in winch they areec ™
1 . ■ , The extent of these effects depends on the physical

-- *■'« “f-M" -* "r r

IdSioninj^.

ctivc materials!,, human beingsuml annual, tate,
in recent vent». Strontium-90, I»*» » •«»«• 28
end being deposited selectively in bone, may be c,t«l » »n •«« « “ 
Which particular attention must he given.

64 Exposure to relatively large doses of externa, or internal 
irradiation produces a variety of characteristic and well-taown 
somatic effects which may occur either .mmedmtcly or wff, 
delay of a few days to several years. Certain organs, such 
blood-forming organs, the skin and the *°**~ *%%£ 

vnluorable to injury hy »»<»î radiations. f n
effects, such as erythema of the skin and radmt.on srekness follow



ing whole body exposure have characteristic threshold doses. 
Similar thresholds exist for acute blood and bone disorders follow
ing ingestion of large amounts of radium and other radioactive 
materials.

65. The tissues of the embryo and foetus are among the most 
sensitive to radiation. Malformations and other pathological 
conditions have been observed following exposure of pregnant women 
to accidental and therapeutic irradiat ion and to diagnost ic procès - 
dures, e.g. pelvimetry. Experimental work has demonstrated that 
radioactive materials, such as strontium and other soluble radionu
clides circulating in the blood of the mother, can be absorbed and 
deposited in foetal organs, such as the skeleton, where they may 
produce lesions.
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Chapter VI—“Conclusions”

■ 35. It is accepted that radiation-induced mutations are, in
general, harmful and increase in direct proportion to the genetically 
significant exposure, even at very low dose levels ; and that a dose of 
between 10 and 100 rads per generation would probably be required 
to double the natural mutation rate in human populations. About 
4 per cent of all births are affected with hereditary disorders, some 
one-quarter of which appear to be at least largely determined by 
single gene differences. On this basis, an increase in the mutation 
rate would eventually result in a directly pioportional increase in 
a part ot this 4 per cent- amounting to more than one quarter but less 
than the whole of it. In addition, there would be some changes in 
other hereditary characteristics of a less sharply defined nature, 
but the probable extent of these and their importance cannot be 
assessed at the present time. The Committee concludes from the
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66. As the dose of radiation is reduced below the amounts 
giving rise to acute functional or morphological alterations, the 
reactions of the organism become more difficult to detect immediately 
and the effects may be progressively delayed in time. Thresholds 
are not easily revealed under these conditions of exposure, in fact, 
for some of the most delayed phenomena, it is uncertain whether 
they exist.

67. It is a very characteristic feature of radiation injury 
that delayefi reactions may occur many months or years following 
exposure. The morphological and functional alterations which 
occur during the long periods of latency are poorly understood. 
It has been shown that even after such periods acute manifestations 
of somatic effects may develop. Among the late effects, leukaemia, 
bone cancer and other malignant changes are worthy of mention. 
It has been demonstrated that whole-body exposure can shorten the 
average life span of experimental animals, and it is possible that the 
same may be true for man.

68. Small doses of radiation given repeatedly can have a 
cumulative effect in those cases in which the proceses of recovery and 
compensation are limited. It is not known whether sensitization 
occurs. The existence of adaptation in the broad biological sense of 
the term has not been proved

foregoing genetic facts that exposures to ionizing radiation should 
be reduced wherever possible, and that medical and industrial 
procedures tending to increase, radiation levels to winch human 
populations might be exposed should be carefully weighed as to 
such benefits or hazards as each may have.

Chapter VII—"Summary and Conclusions'

1. In estimating the possible hazards of ionizing radiation, 
it is elearlv necessary to know' both the levels of such radiation 
received by man and his environment from various sources, and the 
present and future effects likely to be produced thereby. It is of 
particular importance to assess the effects of radioactive fall-out 
from nuclear w'eapons, since this source of general environmental 
contamination is of recent origin, and has led to concern in the 
minds of many people. All sources of radiation must, how'ever, be 
reviewed for a complete evaluation of the situation.

2. The Committee, aware of the complexity of this task 
knows that our present information about radiation levels and effects 
is inadequate for an accurate evaluation of all hazards, and that 
many ot the estimates will necessarily be approximate or tentative.

Radiation from fall-out
16. Fall-out from nuclear weapon tests causes radiation ex 

posure in several w'avs. Exposure of the world population results



from the slow full-out of fission products which have been distributed 
in the stratosphere. Exposures also result from any fall-out from the 
radioactive “cloud” which passes through the troposphere without 
having reached the higher stratosphere, and from the fall-out which 
may occur in areas adjacent to weapon tests or within some thousand 
kilometres of them.

17. We also consider the ways m which fall-out material 
causes irradiation to different parts of the bod}-, to people on different 
diets or under different agricultural conditions, and to people of 
different ages ; and the change in the amounts of radiation that would 
result from altered or unaltered rates of injection of radioactive 
materials into the stratosphere.

Fall-out adjacent to tests
18. The early fall-out of radioactive materials near to the 

sites of nuclear explosions, which is influenced by various meteoro
logical and testing conditions, may cause high radiation exposure to 
individuals within these areas. The amount of such radiation ex
posures varies very greatly with the weapon tested, with the height 
of firing, with the distance from the point of explosion, with the 
direction of winds at various altitudes and with the chance occurrence 
of rainfall through radioactive material in the early hours alter the 
test. Therefore, at present, these doses cannot in general be 
calculated. Under very special conditions, high radiation exposure 
and deleterious effects have been reported, as in the eases of the 
Marshall Islanders and the crew of a Japanese fishing vessel. Not 
enough information is available as to the general circumstances in 
which such local deposition may occur, and the extent and duration 
of the exposures liable to be involved.

Fall-out from the troposphere
19. Radioactive materials injected into the atomapliere below 

the tropopause (at about 14 km) are brought down to the earth’s 
surface by rainfall and sedimentation. This process takes a few 
months during which they are carried several times around the world. 
This tropospheric fall-out consists of a mixture of radioactive 
materials, most of which are short-lived isotopes. At the present 
time, the tropospheric fall-out is deposited intermittently, during, 
the year and a certain deposit of short-lived activities is built up 
and maintained. When appropriate faotors for shielding and
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weathering effeots are included, the gonad and average marrow dose 
from this deposit, as an external source, is calculated to be about 
0.5 mrem per year.

20. Transient increases of the doses from tropospheric fall-out 
have been observed in limited areas shortly after weapon tests. 
These transient increases may give rise for a few days to dose rates of 
the order of those from natural souroes.

21. The radioisotopes of tropospheric fall-out may be taken up 
into the body by inhalation and ingestion. Since the radioisotopes 
of principal conoem are short-lived, storage of the contaminated 
food products reduces the dose whioh they contribute. The gonad 
dose over the whole population from inhaled and ingested tropos
pheric material is negligible as compared with the contribution 
from this material as an external source. The average bone marrow 
dose from internal sources is about 0.2 mrem per year.

22. Increases in radioactivity of the thyroid gland have been 
found during periods of several weeks or a few months following 
weapon tests. In human thyroids a dose from iodine-131 of about 
5 mrem per year has been estimated for 1955-56 in the United States 
excluding areas immediately adjacent to weapon test sites. Doses 
of this order are unlikely to cause detectable damage or functional 
change in the gland.

23. Irradiation of bone may result from incorporation of inter
mediate and short-lived fission products. Although these materials 
do not cause prolonged irradiation, they may become selectively 
concentrated into those areas of bone in which active growth is 
taking place at the time, and so cause more intense radiation locally 
than if the same amounts of these materials were distributed 
throughout the whole skeletion.

24. The Committee has insufficient information on local 
variations and temporary increases of tropospheric fall-out in popu
lated areas at different distances irom weapon test sites, and empha- 

mzes the lack of further data which would permit evaluation 
of the biological significance of this source of environmental
contamination.
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World-wide fall-out from the stratosphere
25. Radioactive materais injected into the stratosphere, 

especially by high-yield nuclear explosions, constitute a reservoir 
from which they fall on to the whole of the earth’s surface for many 
years. The rate of fall-out varies with latitude and is greater in 
the northern hemisphere, where most of the tests are carried out. 
Within any given small area, fall-out rate may also vary with local 
meteorological conditions. The radiation due to stratospheric 
fall-out from weapons exploded so far will contribute a 30-year 
gonad dose of 10 mrem, and a 70-year per capita mean marrow 
dose of 160 mrem and 960 mrem for two populations deriving most 
of their dietary calcium from milk and rice respectively.

26. Owing to the relatively gradual fall-out from the stratos
phere, most of the subsequent radiation is due to two radioactive 
isotopes of slow decay, other fission products already having lax-gely 
undergone decay. These two radioactive isotopes are caesium-137 
and strontium-90. The physical properties and chemical behaviour 
of the two differ.

27. Caesium-137 is responsible for most of the gonad radia
tion from fall-out. When it is taken into the body, it becomes 
distributed more or less evenly throughout the tissues, causing 
uniform irradiation of the whole body; and when present in the 
surroundings, its penetrating gamma radiations cause a similarly 
uniform irradiation of tissues.

28. Strontium-90, on the other hand, is not a gamma-emitter 
and does not contribute significantly to the irradiation of any part 
of the body from without. However, on being taken into the body, 
it becomes incorporated in bone because of its chemical similarity 
to the normal bone-forming element calcium. This similarity with 
calcium and selective concentration in bone raises problems which 
do not occur with caesium-137.

29. The average concentration of strontium-90 in the bones 
of children, in whom new bone is continuously being formed, is higher 
than in adults whose bones were largely formed before the environ
ment, and consequently the food supply became contaminated 
witn strontium-90. The highest concentrations of strontium-90 
in bone have in fact been observed in children from a few months

to five years old. The bone marrow exposures from fall-out are 
due to the strontium-90 content of bone and refer to the concentra
tions estimated for children of these ages. The corresponding 
exposures of bone cells from fall-out are, on the average, about three 
times the values for bone marrow. Marrow' cells almost enclosed 
by bone would receive doses similar to those in compact bone. 
The maximum marrow' dose could differ by a factor of about 5 
from the average level.

30. The radiostrontium concentration in bone is also affected 
by dietery habit and by the ratio ot the amounts of strontium- 
90 to calcium in the diet. At present this ratio differs in various 
dietary constituents ; it is higher in brow'n rice than in white, some
what higher in many vegetables than in milk products, higher in 
rain-water than in river water, and lower in sea fish than in fresh 
water fish.

31. Agricultural conditions may also affect the content of 
strontium-90 in the diet, since the available calcium of the soil 
will, within certain limits, influence the ratio of strontium-90 to 
calcium in crops derived from the soil. The distribution of soils 
which are highly deficient in calcium and their utilization require 
further study. More work is also needed to understand the dis
tribution of strontium-90 in the soil, its chemical availability in 
plants and uptake through their roots, its behaviour under plough
ing and the leaching of it from soil by the action of water.

Since the figures in table I for future strontium-90 levels in 
bone are calculated on the assumption that this material will not 
be leached from soil, and this assumption may lead to unduly high 
values.

32. Boue marrow' exposures from fall-out are given in table 
I for two conditions : one based on observations in the United States 
of America and the United Kingdom, where milk is the main source 
both of dietai-y calcium and of strontium-90, and where soil calcium 

contents are commonly high; and the other based upon data from 
Japan where milk products are much less used and where rice and 
ether vegetable products form the main source of dietary calcium 
and strontium-90, and where low calcium soils are frequent. These 
two estimates demonstrate the present range of known dietary 
contaminations. They will be used in an attempt to estimate the
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hazard of radiation from fall-out in paragraph 57 below, when the 
natuie and frequency of the biological effeots of radiation have 
been considered.

33. It is evident that the radiation exposures from fall-out 
which are most likely to be of significance are :

(а) Those from short-lived fission products and radioactive 
material due to local or tropospheric fall-out;

(б) Those of the gonads and other organs from caesium-137 
due to stratospheric fall-out ;

(c) Those of bone and adjacent t’ssue from strontium-90 
which also comes largely from the stratosphere. The relative 
importance of these contributions varies from region to region.

Biological Effects of Radiation
34. The biological effects of ionizing radiation are exhibited 

in different ways according to whether isolated cells, tissues, organs 
or organisms are examined. In passing from unicelluiar to higher 
organisms, the primary physico-chemical consequences of radia
tion become increasingly influenced by secondary effects due to the 
reactions of the organisms to the primary events. Detailed know
ledge of these reactions is needed for a full understanding of the 
results and mode of action of radiation. The following paragraphs 
deal first with the cellular effects of radiation ; then with the soma
tic effects on the irradiated individual and with the genetic effects 
on his progeny.

35. The effects of ionizing radiations on living matter are 
extremely complicated, and their exact mechanisms are still largely 
unknown. The initial disturbance is associated with ionization 
(and excitation) of molecules which lead to alterations in their pro
perties. Many functions of the cell are thus affected by radiation, 
and, although some specific effects may be caused by one or a few 
events in the cell, many are probably the combined result of 
numerous such events.

36. The minimum doses causing certain detectable biological 
effects differ very much in different organisms, but for most mam
mals they are of about the same magnitude, so that the results of 
experiments on such animals can, as a first approximation, be 
applied to man. The sensitivity of different tissues to radiation

varies considerably, however. Our knowledge of the biological 
effects of low radiation levels is meagre because of experimental 
difficulties and the lengthy observations necessary to obtain results 
in this field. At present, opinions as to the possible effects of low 
radiation levels must be based only on extrapolations from 
experience with high doses and dose rates.

Effects of radiations on man
37. Man may prove to be unusually vulnerable to ionizing 

radiations, including continuous exposure at low levels, on account 
of his known sensitivity to radiation and the end of the period of 
reproduction.

38. Embryonic cells are especially sensitive to radiation, and
some evidence suggests that exposure of the foetus to small doses 
of radiation may result in leukaemia during childhood. Irradiation 
of pregnant mammals has shown that doses exceeding 25 rem to 
the foetus during certain stages of its development can cause abnor
malities in some organs. Some embryonic cells (neuroblasts) of 
certain species cultivated in vitro respond to doses as small as 1 
rad. If these results should be applicable to man and since they 
relate to the development of the brain, the opinion seems justified 
that even a very small dose to the human foetus may involve some 
risk of injurious effects if received during a critical period of preg
nancy. Radiostrontium must be expected to enter foetal bone when 
calcification starts in the second trimester of pregnancy, and so 
cause irradiation of the adjacent developing nervous system and 
hypophysis with exposures ranging upto that occurring in the bone. 
The uptake of radiostrontium in foetal bone tissue is, however, at 
present very small, contributing less radiation than 1 per cent of 
that due to natural sources ; but if the present rate of test explosions 
is continued, it will rise ultimately to some 10 per cent of that due 
to natural sources. .

39. Children are regarded as being more sensitive to radiation 
than adults, although there is little direct evidence on this subject, 
exoept for an indication that oancer of the thyroid may result from 
doses of a few hundred rad which do not induce this change in 
adults.

40. In human adults it is difficult to detect the effect of a 
single exposure to less than 25 to 50 rem, or of continuing exposure
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to levels below 100 times the natural levels. The first sign of radia
tion damage to the blood forming tissues seems to be a drop in the 
number of lymphocytes and platelets and the appearance of abnor
malities such as bilobed lymphocytes.

41. Rapid but transient disturbances have been observed in 
mammals after exposure to a single dose of 25 to 200 mrem. 
Appropriate, biochemical and physiological techniques have, how
ever, only recently been applied to the study of irradiated organisms, 
and have not yet given a clear picture of what happens to organisms 
irradiated with small doses or dose rates. Too few mammalian 
species have hitherto been studied in this respect, and there is a 
clear need to widen this basis, from which inferences can be drawn 
concerning man.

42. Processes of repair play an important role in the final 
outcome of radiation damage. They are one cause of the existence 
of a threshold dose (or dose rate) characterized by the fact that this 
dose or greater ones produce a particular biological effect which 
does not appear when the dose is less than the threshold. In the 
latter case, physico-chemical events have occurred, but recovery 
processes have prevented the final appearance of biological damage. 
Threshold doses aie tound for some somatic effects, such as erythema 
of skin. Other forms of radiation damage to cells, tissues or orga
nisms, however, appear to be cumulative; for instance, mutational 
damage, once established, is not repaired.

43. Damaged cells or tissues may be eliminated and replaced 
by regenerated normal cells, this process being most active in em
bryos and young animals and in certain tissues of the adult. The 
affected cells may also re-establish apparently normal biochemical 
functions. During the pirocess cf regeneration of tissues damaged 
by radiation, malignant tumours may be induced.

44. The power of repair differs considerably in different or
ganisms and types of cells, and varies to a high degree with the phy
siological conditions. No chemical treatment has yet been dis
covered which will induce oi accelerate recoveiy from radiation 
damage in man. The grafting of blood-forming tissue has so far 
been successful only in small mammal irradiated with a lethal dose 
to the whole body, and no attempt to apply this treatment to 
irradiated man has yet been reported.
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45. Prevention of the effects of radiation is rendered mere diffi

cult, and complete protection against it impossible, because changes 
which already occur during the irradiation lead to later damage. 
The discovery of chemical protectors, although important theoreti
cally, has not yet yielded methods which appreciably reduce radia
tion damage in man- At present, effective protection from exter
nal radiation sources can only be achieved by adequate shielding 
or by keeping at a safe distance from the source. Much work is 
in progress on the effect of certain (chelating) agents in discharging 
from the body radio-isotopes incorporated there, and so dimmish- 
ing exposure to internal radiation.

46. Morphologically recognizable damage may be induced by 
total or partial, continuous or intermittent irradiations much in 
excess of the currently accepted “maximum permissible levels of 
occupational exposure. Such damage includes leucopema, anemia 
and leukeamia. Other pathological conditions such as cataract, 
carcinoma of the thyroid, and bone sarcoma are known to have 
resulted from partial body irradiations, but with rather high doses 
involving hundreds or even thousands of rem given to these organs.

47. The shortening of the life-span in small rodents exposed 
to large doses has suggested the possibility tha* certain degenera
tive processes may be aggravated by continued exposure to low 
radiation levels. Such a shortening lias also been inferred from an 
analysis of the published death rates of United States radiologis s 
compared with these of certain other groups of medical men. How
ever, studies in the United Kingdom have failed to demonstrate

such an effect.

48 Present uncertainty about the effects of low dose levels 
makes it imperative that as much relevant information as possible 
be collected about groups of persons chronically exposed at ese 
levels and for whom adequate control groups exist, for instance, 
certain populations in areas of high natural radiation and workers m 

uranium mines.

49. Exposure of gonads to even the smallest doses ol ionizing 
radiations can give rise to mutant genes which accumulate, and are 
transmissible to the progeny and are considered to be, in general, 
harmful to the human race. As the persons who will be affecte ,



will belong to future generations, it is important to minimize undue 
exposures of populations to such radiation and so to safeguard the 
well being of those who are still unborn.

60. The present assumption of the strictly cumulative effect 
of radiation in inducing mutations in man is based upon some theore
tical considerations and a limited amount of experimental data 
obtained by exposure of experimental organisms to relatively 
high dose levels. This assumption underlies all present assessments 
of the mutational consequences of irradiation. Therefore, extension 
of the experimental data to the lowest practicable dose levels 
is needed.

51. The knowledge that man’s actions can impair his genetic 
inheritance, and the cumulative effect of ionizing radiation in 
causing such impairment, clearly emphasize the responsibilities of the 
present generation, particularly in view of the social consequences 
laid on human populations by unfavourable genes.

52. Besides increasing the incidence of easily discernible 
disorders, many of them serious but each comprati vely rare, increased 
mutation may affect certain universal and important “biometrical” 
characters such as intelligence or life-span. In this way, it is possible 
that continued small genetically significant exposures of a popula
tion may affect, not only a correspondingly small number of indivi
duals seriously, but also most of its members to a correspondingly 
small extent. While less easy to detect, this second kind of effect 
on a population could also be serious. Unfortunately, the great 
majority of the genes affecting the “biometrical” characters are 
not individually detectable and so can only be studied collectively 
and with difficulty. In consequence, far less is known about them 
than about genes responsible for individually detectable changes 
and very little indeed about their response to irradiation, even in the 
best studied experimental organisms. Hence it is impossible, at the 
present time, to estimate with any assurance the effect upon biome
trical characters of any given level of irradiation of human popula
tions. Much further research throughout this field is therefore 
needed.

Legal Problems in the Use of Radiation 
Sources

(Extracts from the Proceedings of the International 
Conference on the Peaceful Uses of Atomic Energy, 

Geneva, 1965.)

There has been considerable discussion, particularly among 
lawyers, concerning the matter of civil liability for radiation damage 
and much speculation concerning the liability rules winch will apply 
in the event of an atomic accident. It is reasonable to assume that 
the utilisation of atomic energy will raise unique problems but it is 
difficult to conceive of any which cannot be resolved withm the
framework of existing legal systems. Itis equally difficult to assume
the answers, and the principles of legal responsibility which will 
prevail must await the facts and practicabilities of particular cases 
There are, however, certain precedents in the law which by way of 

analogy indicate future issues which may arise.

Liability of owners and operators of facilities
An accident causing public damage will raise the issue of strict 

liability, or liability without fault, under which proof cf negligence 
is unnecessary. In 1866, the English Court of Exchequer first 
announced the doctrine that one “who for his own purposes brings 
on his lands and collects and keeps there anything likely to do 
mischief if it escapes, must keep it at Iris peril, and, Ü he does not 

do so, is prima facie answerable for all the damage which is the 

natural consequence of its escape.

In affirming, the House of Lords limited the use of the rule to 

situations involving a “non-natural” use of the land (Rylandit v. 
Fletcher, L.R. 3 H.L. 330 (1868) affirming L. R- 1 Ex. 265 (1866). 
The doctrine is incorporated in the American Restatement! of the Law 
of Torts, which recognises the general rule that there is no liabi ty 
for ‘unintentional and non-negligent” conduct even where harm re
sults, but announces a single class of exceptions for so-called ultra

hazardous activities." Section 159 states that.................... one
carries on an ultra-hazardous activity is liable to another whose

PUBLIC LIABILITY
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person, land or chattels the actor should recognise as likely to be 
harmed by the unpreventablc miscarriage of the activity for harm 
resulting thereto from that which makes the activity ultra-hazardous, 
although the utmost care is exercised to prevent the harm.”

This concept of strict liability has been applied to the storage 
of explosives, to blasting, and to ground damage from aviation. 
Its extension to damage from radiation caused by escaping fission 
products, in those countries which accept the doctrine, would seem 
to be consistent with the generalised rule of ultra-hazardous 
aotivities.

It is, however, far from clear that one could support a general 
statement that strict liability will be applied hi all cases of atomic 
accidents. Much will depend on technological developments, on the 
availability of insurance permitting the risk to be spread, and on 
prevailing social values, particularly where the operation involved 
is for the benefit of the public generally and is essential to the good 
of the State as a ccmmunity. There are, furthermore, certain 
legal defenses which might succeed—the fault of the plaintiff, inter
vention by a third-part}7, acts of God, normal or ordinary use of the 
land, and statutory authority. The latter two may well prevail 
in the typical fact situation which can be hypothesized. The English 
Courts themselves have excluded absolute liability where the activity
in question was “merely............the ordinary use of the land or such
a use as is proper for the general benefit of the community, 
(Rickards v. Lothian, (1931) A. C., 263 (P.C.)] and it has been indicated 
that the manufacturer ot explosives in wartime may be an “ordinary 
user” (see Read v. Lyons, (1945) K. B. 216, 240 (C. A. 1944). Legis
lative permission to conduct an activity has the same effect as 
"natural user.” In Northwestern Utilities Ltd-, v. London Guarantee 
<Ss Accident Go., 154 L. T. R. 89 (P.C. 1936), the rule of strict liability 
was held inapplicable to a utility company whose gas escaped into 
a basement and exploded, on the ground that the company located 
and used its pipes in accordance with statutory permission. A 
fortiori if, in addition to statutory7 authority, a defendant could 
show that Iris activities in all respects were conducted in accordance 
with official regulations and standards.

The presence cf the State as a party in any litigation due to the 
ownership of the reactor fuel will raise additional questions relating

to (a) the scope of the State's liability—compare Section 2(l)(o) of 
the British Crown Proceedings Act (10 & 11 Geo 6, c. 44) which 
imposes governmental liability absolutely by reason of the owner
ship or control of an extra hazardous instrumentality with Section 
410(a) of the United States Federal Tort Claims Act which apparently 
requires a “negligent or wrongful act or omission” of a government 
employee; and (b) liability for discretionary acts—see Dalehite 
v. United States, 346 U. S. 15 (1953), relieving the United States 
Government fromliability in connection with the Texas City disaster 
by reason of the discretion and policy decisions involved in the 

Government’s ammonium nitrate fertilizer programme.

If it should be required that proof of negligence is a condition to 
the imposition of liability, there is a further principle in tort law which 
will benefit a plaintiff and ease the problems of proof; namely, the 

principle of res ipsa loquitur. Basically, this doctrine, which applies 
when the cause of the injury or damage is under the sole control of 
a defendant and experience indicates that the accident causing 
the harm will not happen if due care is exercised, permits the drawing 
of inferences of negligence from a mere recitation of the occurrence 
It has been applied in a variety of circumstances—an unexplained 
explosion in a power factory, boiler explosions, unexplained airplane 
accidents, bursting bottles, falling ceilings—and it is quite likely that 
an argument will be made for application in a case involving a 
reactor accident. The following language from an opinion of one 
of our state courts in boiler case indicates the approach which may be 

taken :

“Boilers sometimes explode. Comparing the number of ex
plosions with the extent of the use of boilers, explosions 
are not frequent. If they are kept in proper condition and 
repair, and if they are operated properly, explosions are 
unusual. Whether the res ipsa doctrine, which permits 
an inference of negligence from the fact of an explosion, 
should apply is largely a question of how justice in such cases 
is most practically and fairly administered. There is 
nothing illegally illogical in permitting the inference to be 
drawn. Usually the party injured is without information 
upon which he may with certainty allege the exact cause, 
and is without direct proof. Perhaps the exact cause is 
incapable of ascertainment. The actual proof, if any, is



with the party having the management of the instrumen- 
a l y. These are practical considerations. We think the

jury should have been permitted to draw an inference of
neg igence............... .from the occurrence of the 150

[Klebnman v. Banner Laundry Go,
ISO Mimi. 516 (1921).]

liabiHthVTWhat lengthy ideiltification of a problem of civil 
ability has been presented only to indicate that the questions which

arise are substantia! and the answers not easily perceived. Thefacts
in any case will predominate and shape the results ,
should be taken to avoid hasty generalisations concerning the apphc'
able rules, m order to avoid the mistakes that were made ^
example, when the automobile first presented novel questions of 
negligence and liability. questions of

Liability of manufacturers and suppliers
A defect in a component part of a reactor, faulty construction 

o reactor facilities, and the mishandling or misuse of radioactive 
products may cause widespread damage and present the ,
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contractors or
third persons (i.e., persons other than immediate 
buyers).

The general rule in the United States is that:

“A mnu&otu»,. who to zeroise ^ ^ ^
Te“sh M,re “ c»refully urnde
he should recognise »s inyohmg an unreasonable risk of
“TS SUbSta7 b0<Üly who WuUy n«
,, for a purpose for which it was manufactured and to

17n 6SUPPlierSh0uldeiIKict bein th« «-Unity
of its probable use. ,s subject to liability for bodily harm
caused to them by its lawful use in a manner andfor a
Ss°“S 3;7 “ m‘mbCt™>■ ''-Ecatatement of

This principle was originally discussed in terms of ‘VU 
substances,” but has been so extended hv T f ■ d ngerou6 
render the concent of “rln » recent decisions as to

An extension of the doctrine in Moran v. Pittsburgh-Des Moines 
Steel Go., 166 F. 2d 908 (3rd Circ. 1948) is of special interest in the 
atomic energy industry. Defendant, under contract with a public 
utility company, designed, furnished materials for, and constructed 
a tank cn the utility’s land for the storage of liquified natural gas. 
Thirteen months after completion and acceptance of the tank, it 
ruptured, releasing large quantities of gas and causing fires and 
explosions in which more than 100 lives were lost. An employee 
of the utility company engaged in work unconnected with the 
storage of gas was killed, and an action for wrongful death was 
brought against the builder of the tank. The court held the defen
dant liable for negligent defects in manufacture to one who might 
reasonably be expected to be in the vicinity of the chattel’s use and, 
also, that the principle applied even though the tank when installed 
technically became part of the structure and land of the utility 
company.

The decision is important in that it includes within the rule not 
only manufacturers of equipment but building contractors as well, 
and presumably defective design and engineering.

In any case, however, according to prevailing authority there 
must be proof of negligence. Attempts to extend the doctrine of 
strict liability to manufact urers of articles orequipment which proves 
to have a defect that causes injury have not as yet met with much 
success ; but it can be expected that this new principle of liability will 
be advanced in cases of injury or damage due to reactor break-down. 
Acceptance will depend upon the courts and circumstances.

The commercial dstribution of radioactive products will also 
present liability problems. Modern case law holds the manufac
turer liable for injury due to inherently dangerous articles marketed 
without the necessary cautionary statements. A danger is inherent 
when it derives from the nature of the artiole itself, as opposed to 
dangers resulting from a defectively made article that is ordinarily 
harmless. Negligence attaches not to the manufacturing, but to the 
distributing and marketing process and is founded on the failure to 
give proper instructions and warning.

The very good chance that the defenses of contributory negli
gence and assumpt ion of risk will present recovery in most cases aris
ing out of the distribution of raidoaotive products may inspire the
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argument that strict liability should attach in order to stimulate 
standards of conduct needed to protect the public. Using as analogy 
the statutory liability imposed with respect to foods, drugs and 
cosmetics, it may be advanced that when the distribution of radio
active products is subject to control through licensing and regulations 
proof of a violation of the regulations and the conditions of the 
license will constitute conclusive evidence of negligence. Here 
again, we merely identify the nature of the problem and do not 
presume to supply the answers.*

’There are other legal problems which might be mentioned : Since
radiation injury may not become apparent for some time, statutes of limitations 
may have to be changed for special treatment afforded for such injuries. 
International transportation of materials and a catastrophic incident causing 
widespread damage over a large geographical area may raise questions of 
jurisdiction and the choice of law. A "mass” tort may present procedural 
questions. For problems related to workman’s compensation, see Greene 
“Workmen’s Compensation Aspects of the Peaceful Use of Atomic Energy, P/323. 
Session 4.3, Vol. 13, these Proceedings.

APPENDIX in

The Effects of Radiation and an Assessment 
of the Hazards of Exposure to Radiation

( Extracts from The Hazards to Man of Nuclear and Allied 
Radiations, Medical Research Council, H-M.S.O-,

Loudon, 1958 )

The iutüre development of civilisation is bound up with the 
exploitation of nuclear energy7. Its use, like that of other sources of 
energy, entails risk, but the risk is controllable and, within limits, 
oan be accepted. It is the scale and not the nature of the hazard 
that is new, for human populations have always been exposed to 
natural radiation of low intensity7.

The nature of radiation and its action on living cells

Ionizing radiations are so described because they cause the 
formation of electrically oharged particles, ions, in the matter 
through which they pass. The common types of penetrating 
radiation are X-rays, gamma rays, alpha and beta particles, and 
neutrons. Alpha particles cannot penetrate tissue bey7ond a fraction 
of a millimetre but gamma ray7s, and X-rays produced by7 extremely7 
high voltages, can traverse the whole body.

The biological effects of radiation are related to the intensity 
of radiation and to the period of exposure. The basic unit of 
radiation dosage which has been generally used is the roentgen (r). 
All living tissue can he killed if exposed to sufficiently7 high doses of 
radiation. The effects of dosages below those which damage tissues 
irretrievably may7 he modified by processes of healing, so that the 
response to a dose of radiation which is spread over a long time may be 
much smaller than, or quite different from, the response which 
would occur if the same dose were given in a very7 short time. This 
does not apply to the important type of genetic effect, called, gene 
mutation, produced py the irradiation of reproductive cells, the 
consequences of which are cumulative and irreversible.

The effects of radiation on the health of the individual 

Sources of information
Our knowledge of the effects of ionizing radiations on human 

beings comes from four main sources : from the uses of X-rays and
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radium in the treatment of disease, mainly of cancer ; from a study 
of the occupational hazards of medical radiologists, workers in the 
luminising industry, and miners of radioactives ores ; from a study of 
the victims of atom bomb explosions ; and from experiments on 
animals.

The harmful effects of radiation on man
Almost all the effects of ionizing radiation on tissues are essen

tially deleterious. The benefits to the individual patient of the 
eradication of a malignant tumour by radiotherapy result from selec
tive damage to the tumour cells. The nature and severity of radiation 
injury is determined by the type and dosage of radiation received, 
the part and extent of the body irradiated, the length of the period 
of exposure, and the age of the persons exposed. The harmful 
effects may be classified into those which develop within a few weeks 
of exposure, and delayed effects which may not make their appear
ance until many years after exposure.

Effects occurring within a few weeks of exposure
The effect of exposing the whole body to a single dose of gamma 

radiation of the order of 500 r is such that all the persons so 
exposed would develop acute illness and at least half would die. 
In civil life, exposure to such a dosage could occur only under the 
most exceptional circumstances. With smaller single doses, for 
example of 100 r, not more than 15 per cent of an exposed popula
tion would suffer acute illness and very few, if any, of those affected 
would die. After a single dose of 50 r, acute illness would be verv 
rare. The relationship between the dose of radiation received and 
lilt effects that may be produced within a few weeks of exposure is 
not one of strict proportionality; with each successive and equal 
increment of dosage the response increases by a progressively greater 
amount, at least until very large changes have been produced.

The delayed effects of radiation
Delayed effects of exposure to radiation may occur at any 

time after the end of the second month. Disorders of the skin 
and underlying soft tissues and of bone may occur and there may be 
subsequent development of cancer. Cataracts, severe anaemias and 
leukaemia have been caused and there is evidence from animal ex
periments that exposure to radiation may cause death at a prema- 
turelv earlv atre.

Leukaemia

Leukaemia is a disease in which there is an uncontrolled over
production of white blood corpuscles. Experiments on animals 
have shown that the incidence of leukaemia is increased by irradia
tion. Clear evidence that the same is true of man comes from two 
main sources : a study by the Atomic Bomb Casualty Commission 
of the incidence of leukaemia in Hiroshima and Nagasaki, and a 
survey under our sponsorhsip of the incidence of leukaemia among 
patients treated by radiation for ankylosing spondylitis.

Ninety-out» proven and fourteen suspected cases of leukaemia 
have been recorded in Hiroshima and Nagasaki between 1947 
and 1954 among those present at the tim" of the explosion and still 
resident in the cities; the expected incidence in an unexposed but 
otherwise comparable population is twenty-five. The difference is 
greater than would be attributed to chance. Moreover, there was 
a much higher frequency of occurrence among those who had 
developed early acute radiation illness and among these who had 
been nearer to the centre of the explosion. The latent period, that 
is the average length of the period between the explosion and the 
first appearance of symptoms of leukaemia, was about six years. 
The evidence suggests that with this type of exposure to radiation the 
likelihood of developing leukaemia, after its initial rise, remains 
approximately constant up to at least the ninth year.

Ankylosing spondylitis is a disease in which the joints, particu
larly those of the spine, progressively lose their freedom of move
ment. Li the treatment of this condition very extensive areas of 
the body are exposed to irradiation. The records of between 
13,000 and 14,000 patients, who had been treated with X-rays 
between 1933 and 1954, have been studied. Up to 1955, thirty- 
eight of these patients developed leukaemia, an incidence which, 
although only about one-third of one per cent, is about ten times 
greater than the normal expectation. No increased incidence of 
leukaemia was found among 400 patients who had not been treated 
for irradiation, but the number is too small to exclude completely 
the possibility" that ankylosing spondylitis may of itself predispose 
its sufferers to leukaemia ; nor can the possibility be excluded that 
these, patients are more liable than the average person to develop 
leukaemia after irradiation. Nevertheless, there is clear evidence of
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a correspondence between the dosage of radiation received and the 
incidence of leukaemia. The average length of the latent period 
between the first exposure to X-rays and the diagnosis of leukaemia 
was about six years.

The conditions of exposure to radiation in Hiroshima and 
Nagasaki, and in the treatment of ankylosing spondylitis, are not 
comparable with the irradiation in small doses over long periods 
which might be received by persons engaged in work with a possible 
radiation hazard. Some evidence has been presented suggesting an 
increased death rate due to leukaemia among îadiologists but our 
knowledge of the occurrence of leukaemia under conditions of 
chronic exposure is too scanty to allow any reliable conclusions to 
be drawn.

Cancers
Two characteristics of cancers induced by radiation are 

noteworthy : the tendency of tumours to arise in tissues already 
severely damaged by radiation, and the .long latent period, twenty 
years or more, before they appear.

A study of the pitchblende miners of Schneeberg and Joachim- 
sthal suggests strongly that inhalation of the radioactive gas radon 
may lead to cancer of the lung. The latent period has been put at 
seventeen years and the dosage to the lungs over that period at about 
1000 r and in some parts of the lung much higher. In theory, 
the inhalation of radioactive particles in the fall-out from atomic 
explosions or in the vicinity of nuclear reactors could also lead to 
cancer of the lung, but the former hazard is extremely unlikely in 
peacetime, and steps are always taken to ensure that the latter does 
not occur.

Radium, mesothorium, plutonium and radioactive forms of 
strontium are accumulated by and retained in bone. Until the 
enforcement of stringent controls, cancer of bone occurred among 
workers in the luminising industry as a result of swallowing radium- 
containing paint. The latent period was more than fifteen years.

Cancer of the skin was the earliest form of radiation-induced 
tumour to be described in man. By 1911, before the adoption of 
modern safeguards, fifty-four cases had been described among the

273

pioneers of radiology. The doses of radiation whioh have led to the 
formation of skin cancers must have been several thousand r.

Cancer of the thyroid gland in children has been a sequel to irra
diation of the neck for enlargement of the thymus gland. This 
form of cancer is distinguished by its short latent period (about 7 
years) and the comparatively low dosage of radiation required to 
induce it. However, it is not unlikely that other factors are involved 
here in addition to the direct effect of irradiation.

Other delayed effects
A fall in the number of red cells and white cells in the blood 

may follow exposure of the whole body to even moderate doses of 
gamma radiation. If not detected in time a condition known as 
aplastic anaemia may occur.

Cataract formation is known to have been caused by neutron 
irradiation, but for all practical purposes the production of cataraot 
by X-rays is not an occupational hazard.

Delayed effects of radiation on the skin extend from a temporary 
loss of hair after local dosages of 300r-400r to severe and permanent 
damage after local exposure to single dosages of 1550r or more, or 
to repeated doses totalling 4000r or more in a number of weeks. It 
is in the skin damaged by these higher doses of radiation that 
tumours, when they occur, are most likely to develop.

Miscarriage and stillbirth may be a consequence of irradiation 
during pregnancy, but they do not constitute a problem unless 
the dose of radiation is large. A number of different develop
mental abnormalities have been described in the children of women 
treated by irradiation during pregnancy, the most conspicuous 
defect being microcephaly, a partial failure of the development 
of the brain. Eleven cases so classified are recorded in children 
irradiated before birth in Hiroshima and Nagasaki.

The genetic Eeetces or Radiation

The assessment of the genetic effects of ionizing radiations is 
subject to special difficulties. We believe that we have formed as 
fair an assessment as is possible in the light of present knowledge, 
but our conclusions must be regarded as provisional.



The material basis of heredity
The physical determinants of heredity are genes, carried on 

chromosomes in the nuclei of cells. Chromosomes are present in 
pairs; one member of the pah- is of maternal origin, the other of 
paternal origin. There are twenty-four pairs of chromosomes in 
human beings; the number of genes is not known, but may well be 
many thousands.

The two genes which occupy corresponding positions on the 
two chromosomes of a pair are spoken of as alleles of each other. 
Alleles of different kinds arise by the process of mutation and are 
thereafter reproduced faithfully in their altered form.
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Some genes produce the same effect whether they are paired 
with like or with unlike alleles. Such genes, and the characters 
they determine, are described as dominant. Other genes produce 
a noticeable effect only when paired with similar alleles ; these, and 
the characters they determine, are described as recessive. There is 
every gradation between these two extremes. A recessive gene can 
be transmitted in a family by an individual who gives no signs of 
carrying it.

Sex difference is determined by a special pair of chromosomes, 
and the genes earned on these chromosomes are said to be sex- 
linked.

So far as is known, all genes are subject to mutation, and 
mutation occurs spontaneously all the time at a very low rate. 
Factors influencing mutation appear to affect only the frequency 
with which it happens. New alleles of harmful effect are eliminated 
by natural selection until equilibrium is reached with the rate at 
which they are introduced by fresh mutation. Recessive allecles 
are eliminated much more slowly than dominant alleles.

Basic principles of the genetic effects of radiation
There is little direct knowledge of the genetic effects of ionizing 

radiations on man, but with certain reservations it is justifiable to 
draw upon our knowledge of the effects of radiation on other 
organisms.

Ionizing radiations have genetic consequences only in so far 
as they affect the reproductive cells or the cells ancestral to them
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in the reproductive organs (gonads). Two kinds of effect may have 
genetic consequences; the chromosomes may be damaged or the 
genes may be caused to mutate more frequently. Chromosome 
changes of the kind that can persist are only rarely produced by 
long continued exposure to X-rays or gamma rays of low 
intensity. They are likely to be a comparatively unimportant 
radiation hazard.

It is the frequency of gene mutation that is increased by radia
tion ; there is no evidence and little likelihood that radiation produces 
entirely new kinds of genes. The rise in mutation rate is probably 
directly proportional to the amount of additional exposure to 
radiation, and any additional exposure, however small, must be 
expected to raise the mutation rate, if only by a minute amount .

Damage to genetic material is cumulative and irreparable. 
Long continued exposure to radiation of low intensity induces as 
much gene mutation as a single exposure to an equal dosage of 
radiation of higher intensity.

The age-distribution of those exposed to radiation has an impor
tant bearing on the future consequences of its effects. The genetic 
consequences of the irradiation of individuals beyond the age of 
reproduction are of course nil.

Effect of increased mutation on the incidence of disease in human 
populations

The rule of heredity in the production of disease range from 
that of a predisposing to that of a preponderating cause. The effects 
which might be expected to result from an increase in mutation rates 
can most easily be calculated for diseases known to be caused by 
single genes, but for relatively few such diseases have we sufficient 
evidence of the kind upon which such a calculation must be based.

Achondroplasia, haemophilia, and phenylketonuria have been 
taken as examples of diseases believed to be caused by single genes. 
If the mutation rates of these genes were to rise to, and remain at, 
twice their present values, the incidence of the disease tor which 
they are responsible would ultimately, though at very different 
rates, rise to nearly twice their present frequencies. Calculations 
suggest that the incidence of achondroplasia, a dominant form of
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generation; haemophilia, a sex-linked disease, would take about 
six generations to rise by 90 per oent in frequency; and phenylketo
nuria, a recessive disease associated with severe mental deficiency, 
would take more than fifty generations to increase its frequency 
by one half.

Mental diseases, the most important single category in 'which 
hereditary causes are known to be important, account in all for 
nearly half the hospital beds provided in this country. There are 
grounds for believing that a doubling of the mutation rates of the 
genes concerned with their causation would, in one generation, in
crease the frequency of low-grade mental deficiency by three per 
cent, and of the two principal types of mental illness, schizophrenia 
and manic depressive reaction, by about one per cent. If the 
mutation rates were to remain at twice their present values, the 
incidence of mental diseases might on the most pessimistic assump
tion double also, but would only attain this value after very many 
generations.

When all serious illnesses with a hereditary element in their 
causation are taken into account, it is unlikely that the burden put 
upon society by a doubling of mutation rates would exceed by more 
than a few times the contribution made by the increase of mental 
disease.

It must be remembered that a hanniul recessive gene gives 
no outward evidence of its presence until chance brings it together 
with another of its kind. The crop of newly mutated recessive 
genes caused by an increase of mutation rates could cause suffering 
over many generations.

Hereditary traits showing continuous variation about the normal
Most of the variation between human beings is not of the sharp 

kind that can be traced to the action of shgle genes. Characters 
such as physique, intelligence and length of life vary over a wide 
range by imperceptible gradations, and the hereditary portion of this 
variation is believed to be due to the combined action of many 
genes.

The basic effect of an increase in mutation rates upon such 
characters, here exemplified by scores in intelligence tests, will be

to increase the numbers of the more extreme types at the expense 
of the more average individuals. A doubling of the mutation rates 
for a few generations would be expected to have only the most 
trivial effect upon their variation. The effect of a permanent doubl
ing of the mutation rate would be, at most, to double the variation, 
and this would take hundreds of generations to achieve.

Observations on populations exposed to radiation
Three direct studies have been made on the children of human 

beings who have been exposed to ionizing radiations. Two, on the 
children of American radiologists, were for a variety of reasons 
inconclusive; the third is the extensive study made by the atomic 
Bomb Casualty Commission on the children of those who were in 
Hiroshima and Nagasaki when the atomic bombs exploded. All 
three studies are limited to observations on the first generation, so 
that little genetic effect would yet have become manifest even if the 
mutation rate had increased.

The evidence assembled in the report of the Atomic Bomb 
Casualty Commission is beset by many difficulties of interpretation, 
but we believe that it reveals, in the children of those who were the 
more heavily exposed, a slight but significant change in the sex 
ratio at birth which might be due to genetic damage. From the 
nature of the evidence a doubling of the rate of incidence of conge
nital malformations, or a 50 per cent rise in the stillbirth rates, 
might have escaped detection if either had occurred. The evidence 
does not allow us to make any useful estimate of the radiation dose 
which doubles the mutation rate in man.

The ‘doubling dose' in man
An assessment of the sensitivity of human genes to radiation 

is particularly difficult. Any such estimate should be based upon 
a sample of genes large enough to be representative of all the effects 
they exercise, for it cannot be assumed that all genes are equally 
radio-sensitive, nor that the proportion of the spontaneous muta
tion rate which can be attributed to natural radiations is the same 
for different genes.

If all mutations were indeed due to radiation, then the dosage 
which doubled their frequency would be expected to be equal to 
that received from natural sources, namely, a dosage to the gonads



of about 3 r m thirty years. The available evidence suggests, how
ever, that the percentage of human mutations tlmt are caused by 
natural radiation might lie between 2 per cent and 20 per cent, and 
if this is so the doubling dose will lie between 15 r and 150 r.

The direct estimates which have been made of the doubling 
doses for a variety of plants and animals mostly riui from 24 r 
upwards. It is true that none of the more fully investigated orga
nisms has a lifetime comparable with man’s, but there are theoretical 
grounds for believing that the organisms with the longer pre- 
reproductive periods might he expected to have the less radiosensitive 
genes.

The evidence at our disposal, though far from adequate, leads us, 
to conclude that there is rather little likelihood that the real value for 
the doubling dose for human genes lies between 3 r and 15 r; and 
that, although we cannot exclude the possibility that for some 
human genes the doubling dose may be less than 30 r and for others 
more than 80 r, the best estimate that we can make in the light of 
present knowledge, is that the value in general lies somewhere 
between 30 r and 80 r.

Even if the doubling dose were as low as the minimum we car. 
reasonably entertain, namely 15 r, it is extremely improbable that 
in times of peace more than a small fraction of the population could 
receive an extra dose of this size. The prevalence of naturallv- 
occurring hereditary abnormalities is such that, if comparatively 
few individuals received such a dose, there would be no noticeable 
effect on their immediate offspring or on their descendants even 
over several centuries. For levels of radiation up to the doubling 
dose, and even some way beyond, the genetic effects of radiation 
are only appreciable when reckoned over the population as a whole, 
and need not cause alarm to the individual on his own account.

Existing and foreseeable levels oe exposure to Radiation

.Doses of radiation which are of no known significance to the 
individual may have genetic consequences. Exposure levels must 
therefore be expressed in terms of the total dosage to the gonads 
received by the population as a whole during the period of reproduc
tive life.

Radiation from natural sources
• The natural sources of radiation are cosmic rays and tin- 

naturally-occurring radioactive elements. From all such sources 
an individual in this country receives, on the average, a total gonad 
dose of about 3 r over a priod of thirty years.

Radiation from the appurtenances of civilisation
Over the past sixty years man has made increasing use of 

X-rays and radioactive materials in medicine, industry, and ordinary 
civil life. The additional gonad doses received from these sources 
by poeple of this country are expressed as percentages of the gonad 
dose which they already receive from natural sources.

We have conducted a limited survey which suggests that the 
additional dose received from the various forms of diagnostic radio
logy may well be higher than 22 per cent, the major amount of which 
is accounted for by examination of a relatively few sites of the body. 
The contribution made by the use of radiation in medical treatment 
cannot be accurately estimated ; it is probably much less than that 
made by diagnostic radiology hut greater than that received from 
any other artificial source.

Watches and clocks with radioactively luminous dials contribute 
about one per cent of additional radiation. X-rays from television 
sets account for much less than one per cent. The contribution 
from X-ray apparatus used in shoe-fitting is not likely to exceed 
0.1 per cent.

The contribution arising from the work of the Atomic Energy 
Authority is the most accurately known, and is about (J. 1 per cent. 
A study of the records of the National Radiological Protection 
Service has put the contribution from other occupational sources at 
about 1.6 per cont.

Contamination of the world by fall-out from the explosion of nuclear 
weapons

Continual watch is kept by the Atomic Energy Authority on 
the radioactive fall-out reaching this country from nuclear devices 
exploded in other parts of the world. From the bombs exploded 
up to the present time, the population of this country may expect 
to receive, over the next fifty years, additional radiation amounting
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to between 0.02 per cent and 0.04 per cent of the radiation which 
will be received over the same period from natural sources.

If the firing of bombs were to continue indefinitely at the 
same rate as over the past few years, radioactivity would gradually 
accumulate to a level at which an inhabitant of this country would 
receive an average dose of 0.026 r over a period of thirty years, or 
about one per cent of that which he would receive in the same 
period from natural sources.

The contribution of this figure from thermonuclear explosions, 
relative to their numbers, is very great. If the rate of firing of 
weapons of this type increases, exposure to radiation will be 
significantly raised.

Special hazards of radioactive fission products
It is unlikely that the inhalation of radioactive particles present 

in the air as a result of fall-out would constitute a problem in 
ordinary civil life.

The deposition of radioactive strontium is probably a greater 
hazard, because it is soluble and, if ingested, is deposited and retained 
in bone. Measurements which have been made of radioactive 
strontium in bor.e show that the highest levels are at present about 
a thousand times less than is considered permissible for those who are 
occupationally exposed.

Atomic war
Atomic bombs were developed for their capacity to create blast, 

but for persons exposed in the open that heat flash is equally to be 
feared. The ionizing radiations produced immediately after ex
plosions have a much greater penetrating power than the heat rays, 
but the range at which they cause death or immediate injury is 
somewhat less. The hazard from radiations is therefore only one 
of the immediate effects of atomic explosions. Their peculiar danger 
lies in their distant and delayed effects.

Assessment of the Hazards of Exposure to Radiation
An attempt is made to assess the medical and genetic consequen

ces of exposure to radiation at the levels of dosage which occur now 
or which might conceivably come about. The naturally occurring

level of radiation can be accepted as a standard of reference, because 
it is a level to which mankind has long been adjusted.

In considering the genetic effects of radiation, we are concerned 
with the sum, over the whole population, of the total gonad dose 
received by its members from conception until the end of reproductive

In considering the affects of radiation upon the individual, 
we are concerned with his whole span of life, and with the rate at 
which the radiation is received as well as with its total dosage ; and 
we must have regard to the possibility that the severity of the 
effects produced by radiation may increase in more than equal 

proportion to the dosage, that is received.

Dosage and effects on the individual
The acute effects of radiation which appear within two months 

of exposure to a single dose or a few heavy doses do not enter into 
ordinary civil calculations; nor is it feared that they may be 
produced by repeated exposures to doses that do not exceed 0.3 r 

per week.

Of the delayed effects of irradiation of the whole body, 
leukaemia is probably the most easily induced. We consider that 
an individual could, without feeling undue concern about developing 
any of the delayed effects, accept a total dose of 200 r in his life
time, additional to that received from the natural background 
provided that this dose is distributed over tens of years and that 
the maximum weekly exposure, averaged over any period of 13 
consecutive weeks, does not exceed 0.3 r. We recommend, how
ever, that the aim should always be to keep the level of exposure 

as low as possible.

Dosage and genetic effects
The genetic effects of radiation are essentially problems con

cerning the future welfare of the population as a whole.

It follows from the nature of the genetic effects of radiation 
that a small fraction of population without harm to its members, 
receives dosages of radiation which would be likely to have serious 
genetic effects if applied to the population as a whole. We feel 
that an individual, considered as such, can accept a total gonad



dose of not more than 50 r , from conception until the age of 
thirty, additional to that received from the natural background, 
without undue concern for himself or his offspring, but that the 
number of such individuals should not exceed one-fiftieth of the 
population as a whole.

Our present knowledge does not justify us in naming any 
specific figure as a limit for the average dose of radiation which might 

be received by the population as a whole. It is highly desirable 
that such a figure should be named as soon as possible; and we 
understand that the International Commission on Radiological 
Protection lias this matter under consideration. In the meantime, 
we feel bound to state our opinion that it is unlikely that any 
authoritative recommendation will name a figure for "permissible 

radiation dose to the whole population, additional to that received 
from the natural background, which is more than twice that of the 
general value for natural background radiation. The recommended 
value may, indeed, be appreciably lower than this.

The peacetime hazards from nuclear radiation
Nuclear energy may become the principal source of power. So 

far as its use affects the small numbers likely to be employed in its 
Production, we believe that nuclear energy might make power 
available at a lower cost in accidents, illness and disability than that 
incurred in connexion with other sources of power. What is novel 
in the use of nuclear energy and the other, increasing, uses of pro
cesses producing radiations is the genetic risk to the community 
as a whole. The risk from civil usage is at present small, and 
seems unlikely ever to be large ; but from the point of view of 
population genetics all possible extra radiation should be avoided, 
and it is not now too early to suggest where we might restrain its 
use.

With regard to occupational exposure we consider that the 
record of the Atomic Energy Authority shows the standard that 
is attainable, and the practicability of being satisfied with nothing 
less.

We consider that the time has come for a review of present 
practice in diagnostic radiology, and of certain uses of radiation in the 
treatment of non-malignant conditions, particularly in children.

Among the less important sources of radiation, we hope that the 
use of X-rays in shoe-fitting, will be abandoned except when 
prescribed for orthopaedic reasons; that watches and clocks with 
radioactively luminous dials will be confined to necessary uses; and 
that the X-ray hazard from television tubes, at present negb'gible, 
will be borne in mind if special types of high voltage equipment 
come to be widely used.

Test explosions of nuclear weapons
The genetic effects to be expected from present or future 

radioactive fall-out from bombs fired at the present rate and in the 
present proportion of the different kinds are insignificant. They 
might not be so, if present rates of firing were increased and particu
larly if a greater number of thermonuclear weapons were tested.

So far as radioactive fall-out may affect the individual,we believe 
that immediate consideration would be required if the concentration 
of radioactive strontium in bone showed signs or rising greatly 
beyond that corresponding to one-hundredth of the maximum 
permissible occupational level.

Wartime hazards
361. The area in which a greater or lesser proportion of those 

exposed would be at serious risk from the radioactivity released by 
the ground burst of a thermonuclear weapon is measured in thousands 
of square miles. If a sufficient number of nuclear weapons were 
exploded, no part of the world would escape biologically significant 
degrees of exposure of the load of distress and suffering to individuals 
and society which such exposure would entail.



APPENDIX IV

Report of the Physics Department, Faculty of 
Science, Alexandria University

RADIOACTIVE FALL-OUT IN ALEXANDRIA FROM 
NUCLEAR TESTS

Our measurements of radioactive fall-out, due to nuclear tests 
over Alexandria (around 3200 kms far from nuclear test site) begai 
early in 1960. Air filtration is carried out at ground level with the 
aid of an air pump and a continuous air monitor. In this report 
we concern only with the variation of radioactive contamination of 
air as well as the fall-out deposited as a result of the nuclear tests 
We liave disregarded the measurements of radio-contamination of 
food and drinking water.

Figure (I) shows the air-bom activity diagram. The French 
nuclear tests, mainly the second, the third and the fourth tests 
are clearly observed as peaks.

The background activity prior to the second French test was 0.1 
millimicrocurie per cubic meter of air. No obvious increase in the 
activity of the collected samples was detected till April 11, 1960 
when a pronounced increase in air contamination occurred. The 
radio-active‘cloud’stayed over Alexandria till May 8. During this 
period the activity was fluctuating, according to the meteorological 
conditions, and reached a peak on April 15, of about 8.5 uuc/m8. 
The third French test took place on December 27, 1960. The 
increase of activity due to this explosion reached Alexandria on 
January 8, 1961. A peak of 2.62 uuc//m* was registered on January 
16. The fourth French test contributed less activity, about 1.5 
uuc/m* on April 30, 1961. It was worth noting that the air-born 
activity curve shows a real increase of air contamination just before 
the third and fourth French tests. These two registered excesses 
of contamination are of ‘unknown’ origin(s).

Figure (II) shows the deposited activity diagram. It is a 

measure of the deposited activity after the fourth French test.

As a result of these tests, the estimated activity uptake by the 
normal human body due to breathing during the last year is 2.6.



millimicrocurie. Moreover, the human body was exposed to an 
external radiation of the contaminated air estimated to be 0.04 
millimicrocurie during the last year. Rough estimates show 
that the overall effects of contamination gave rise to an integrated 
radiation dosage of the order of one milli-rem unit in the last year. 
Fortunately, it is a small amount far beyond the maximum 
permissible dose of radiation.

Although the measured amount of these radiations exposed to 
human beings in Alexandria are really small, yet there might be very 
good reasons to expect some genetic effects of radiation after a long 
time, especially for nearer regions, but these are extremely difficult 
to be evaluated.

Note : The graphs referred to in the report—(Figures I and II)— 
are not reproduced. *
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* This report is contained in the M. Sc. thesis of Mr. E.A. Ammar to be 
submitted to the Physics Department, Faculty of Science, Alexandria 
University.


